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Issued in Kansas City, Missouri, on August
12, 2008.

G. Wes Ryan,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. E8—19168 Filed 8—18-08; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION

16 CFR Part 317

[Project No. P082900]

RIN 3084-AB12

Prohibitions On Market Manipulation
and False Information in Subtitle B of

Title VIl of The Energy Independence
and Security Act of 2007

AGENCY: Federal Trade Commission.

ACTION: Notice of proposed rulemaking;
request for public comment.

SUMMARY: Pursuant to Title VIII, Subtitle
B of the Energy Independence and
Security Act of 2007 (“EISA”), the
Federal Trade Commission
(“Commission” or “FTC”) is proposing
arule to implement Section 811 of
Subtitle B prohibiting the use or
employment of manipulative or
deceptive devices or contrivances in
wholesale petroleum markets.® The
Commission invites written comments
on issues raised by the proposed Rule
and seeks answers to the specific
questions set forth in Section IL.L of this
Notice of Proposed Rulemaking
(“NPRM”).

DATES: Written comments must be
received by September 18, 2008.

ADDRESSES: Interested parties are
invited to submit written comments
electronically or in paper form.
Comments should refer to “Market
Manipulation Rulemaking, P082900” to
facilitate the organization of comments.
Comments containing material for
which confidential treatment is
requested must be filed in paper form,
must be clearly labeled “Confidential,”
and must comply with Commission
Rule 4.9(c).2 Comments should not
include any sensitive personal
information, such as an individual’s

1 Section 811 is part of Subtitle B of Title VIII
of EISA, which has been codified at 42 U.S.C.
17301-17305. Hereinafter, citations to EISA sections
shall be made to the United States Code.

2 The comment must be accompanied by an
explicit request for confidential treatment,
including the factual and legal basis for the request,
and must identify the specific portions of the
comment to be withheld from the public record.
The request will be granted or denied by the
Commission’s General Counsel, consistent with
applicable law and the public interest. See
Commission Rule 4.9(c), 16 CFR 4.9(c).

Social Security Number; date of birth;
driver’s license number or other state
identification number or foreign country
equivalent; passport number; financial
account number; or credit or debit card
number. Comments also should not
include any sensitive health
information, such as medical records
and other individually identifiable
health information.

Because paper mail in the Washington
area, and specifically to the FTG, is
subject to delay due to heightened
security screening, please consider
submitting your comments in electronic
form. Comments filed in electronic form
should be submitted by using the
following weblink: (http://
secure.commentworks.com/ftc-
marketmanipulationNPRM/)(and
following the instructions on the web-
based form). To ensure that the
Commission considers an electronic
comment, you must file it on the web-
based form at the weblink(http://
secure.commentworks.com/ftc-
marketmanipulationNPRMY/). If this
NPRM appears at (http://
www.regulations.gov/search/index.jsp),
you may also file an electronic comment
through that website. The Commission
will consider all comments that
regulations.gov forwards to it. You may
also visit the FTC website at (http://
www.ftc.gov/0s/2008/08/
P082900nprm.pdf) to read the NPRM
and the news release describing it.

A comment filed in paper form
should include the “Market
Manipulation Rulemaking, P082900”
reference both in the text and on the
envelope, and should be mailed to the
following address: Federal Trade
Commission, Market Manipulation
Rulemaking, P.O. Box 2846, Fairfax, VA
22031-0846. This address does not
accept courier or overnight deliveries.
Courier or overnight deliveries should
be delivered to: Federal Trade
Commission/Office of the Secretary,
Room H-135 (Annex G), 600
Pennsylvania Avenue, NW, Washington,
DC 20580.

The Federal Trade Commission Act
(“FTC Act”) and other laws the
Commission administers permit the
collection of public comments to
consider and use in this proceeding as
appropriate. The Commission will
consider all timely and responsive
public comments that it receives,
whether filed in paper or electronic
form. Comments received will be
available to the public on the FTC
website, to the extent practicable, at
(http://www.ftc.gov/os/
publiccomments.shtm). As a matter of
discretion, the Commission makes every
effort to remove home contact

information for individuals from the
public comments it receives before
placing those comments on the FTC
website. More information, including
routine uses permitted by the Privacy
Act, may be found in the FTC’s privacy
policy, at (http://www.ftc.gov/ftc/
privacy.shtm).

FOR FURTHER INFORMATION CONTACT:
James Mongoven, Deputy Assistant
Director of Policy and Coordination,
Bureau of Competition, Federal Trade
Commission, Market Manipulation
Rulemaking, P.O. Box 2846, Fairfax, VA
22031-0846, (202) 326-3772.
SUPPLEMENTARY INFORMATION:

I. Background

A. The Energy Independence and
Security Act of 2007

EISA became law on December 19,
2007.3 Subtitle B of Title VIII of the Act
prohibits market manipulation in
connection with the purchase or sale of
crude oil, gasoline, or petroleum
distillates at wholesale, and reporting
false or misleading information related
to the wholesale price of those products.
Specifically, Section 811 prohibits “any
person” from directly or indirectly: (1)
using or employing “any manipulative
or deceptive device or contrivance;” (2)
“in connection with the purchase or
sale of crude oil gasoline or petroleum
distillates at wholesale;” (3) that
violates a rule or regulation that the FTC
“may prescribe as necessary or
appropriate in the public interest or for
the protection of United States
citizens.”4

Section 812 prohibits “any person”
from reporting information that is
“required by law to be reported” — and
that is “related to the wholesale price of
crude oil gasoline or petroleum
distillates” — to a Federal department
or agency if the person: (1) “knew, or
reasonably should have known, [that]
the information [was] false or
misleading;” and (2) intended such false
or misleading information “to affect
data compiled by the department or
agency for statistical or analytical
purposes with respect to the market for
crude oil, gasoline, or petroleum
distillates.”s

Subtitle B also contains three
additional sections, which address,
respectively, enforcement of the Subtitle
(Section 813),5 penalties for violations

3 Pub. L. No. 110-140, codified at 42 U.S.C.
17001-17386.

442 U.S.C. 17301.

542 U.S.C. 17302.

6 Section 813 provides that Subtitle B “shall be
enforced by the [FTC] in the same manner, by the
same means, and with the same jurisdiction as

Continued
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of Section 812 or any FTC rule
promulgated pursuant to Section 811
(Section 814),7 and the interplay
between Subtitle B and existing laws
(Section 815).8

B. Advance Notice of Proposed
Rulemaking

On May 1, 2008, the Commission
issued an Advance Notice of Proposed
Rulemaking (“ANPR”) that solicited
comments on whether it should
promulgate a rule under Section 811,
and, if so, the appropriate scope and
content of such a rule.? In particular, the
ANPR requested comment on the
interplay between any proposed FTC
rule and other existing federal rules
prohibiting market manipulation; the
scope of certain definitions; the level of
scienter necessary to establish a
violation of any proposed rule; the
efficacy of the civil penalty authority
provided to the Commission in EISA;
the inclusion or exclusion of certain
conduct from the scope of any proposed
rule; and the potential costs and benefits
of any proposed rule.1® The ANPR set a
deadline of June 6, 2008, by which to
submit comments.1? In response to a
petition from a major trade
association,!? the Commission extended
the comment period until June 23,
2008.13

though all applicable terms” of the FTC Act were
incorporated into and made a part of Subtitle B.

42 U.S.C. 17303.

7 Section 814(a) of Subtitle B provides that —
“[iln addition to any penalty applicable” under the
FTC Act — “any supplier that violates [S]ection 811
or 812 shall be punishable by a civil penalty of not
more than $1,000,000.” Further, Section 814(c)
provides that each day of a continuing violation
shall be considered a separate violation.

42 U.S.C. 17304.

8 Section 815(a) provides that nothing in Subtitle
B “limits or affects” Gommission authority “to
bring an enforcement action or take any other
measure’” under the FTC Act or “any other
provision of law.” Section 815(b) provides that
“[n]othing in [Subtitle B] shall be construed to
modify, impair, or supersede the operation” of: (1)
any of the antitrust laws (as defined in Section 1(a)
of the Clayton Act, 15 U.S.C. 12(a)), or (2) Section
5 of the FTC Act “‘to the extent that . . . [S]ection
5 applies to unfair methods of competition.”
Section 815(c) provides that nothing in Subtitle B
‘“preempts any State law.” 42 U.S.C. 17305.

9 FTC, Prohibitions On Market Manipulation and
False Information in Subtitle B of the Energy
Independence and Security Act of 2007, 73 FR
25614 (May 7, 2008). The ANPR was announced in
a press release and made available to the public on
May 1, 2008, available at (http://www.ftc.gov/opa/
2008/05/anpr.shtm).

10 Id. at 25620-25624.

11 Id. at 25614.

12 Letter from the American Petroleum Institute
to FTC Secretary Donald S. Clark, (May 19, 2008),
available at (http://www.ftc.gov/os/comments/
marketmanipulation/index.shtm).

13 FTC, Extension of Period to Submit Comments
in Response to the ANPR, 73 FR 32259 (June 6,
2008). The extension was announced in a press
release and made available to the public on May 30,

In response to the ANPR, the
Commission received 155 comments
from interested parties, including other
federal agencies, state government
agencies, industry members, trade and
bar associations, academics, and
individual members of the public.14 The
comments respond to questions posed
in the ANPR and highlight several
issues of particular concern to
commenters. An overview of the major
themes reflected in the comments
follows.

The overwhelming majority of the
comments submitted in response to the
ANPR were from consumers. These
consumers voice concern about the
rising cost of gasoline, attributing the
increase to many variables, including:
(1) OPEC control over prices;15 (2) price
manipulation by oil companies;*é (3)
speculation by investors;!7 (4) corporate

2008, available at (http://www.ftc.gov/opa/2008/05/
anprfyi.shtm).

14 Attachment A contains a list of commenters
who responded to the ANPR, together with the
acronyms used to identify each commenter in this
NPRM. The full rulemaking record can be found at
(http://www.ftc.gov/ftc/oilgas/index.html), and
electronic versions of the comments can be
accessed at (http://www.ftc.gov/os/comments/
marketmanipulation/index.shtm).

15 See, e.g., Bergkamp (‘“The biggest problem is
that the major OPEC countries are not only
determining the price by controlling out put, they
have also figured out that they can inject millions
of dollars into the futures market and manipulate
the price of oil in that capacity.”); Noga (‘“Since we
are an exporter of food products, the price of our
exported food to OPEC members should be tied to
their oil production and prices.”); Pereira (“I feel
that prices are being manipulated by OPEC.”); A.
Stark (“Why are we allowing OPEC to get away
with $125.00 per barrel of 0il?”).

16 See, e.g., Bremer (‘“The big oil companies need
to be investigated for price gouging and
manipulation.”); McGill (“Oil companies should
not be allowed to ship oil overseas, store it until
the price rises, and then return it to the United
States. That is manipulation.”); Phillips (“[Slince
all of the major oil companies have made, and
continue to make record profits (definition: the
monetary surplus left to a producer or employer
after deducting wages, rent, cost of raw materials,
etc.) It is highly likely that they are, together,
manipulating the cost of a gallon of gasoline.”);
Love (“BIG OIL controls gasoline prices thru the
refineries which stand BETWEEN primary fuel
supplies [including biofuel] and consumers.”);
Reinecke (‘“Here in Wichita Ks when gas prices go
up over night all stations go up in price over night,
and they say they don’t talk to each other,”);
Theisen (“I believe the oil companies should be
severely punished for manipulating the sale and
purchase of oil to boost the price of o0il.”).

17 See, e.g., Barton (“There is no reason gas
should be his high, get rid of the traders and it will
drop $ 3.00/ Dth.”); Gould (“It seems like the real
manipulation in fuel cost is happening in the
futures markets and not at the oil companies.”);
Nichols (“[T]he price is now purely speculative and
[completely] out of line with supply and demand.
The problem will be if the price does collapse will
the government bail out the speculators and what
will it cost.””); Noga (“This like the tech stocks,
housing market bubble, is a market driven by the
greed of speculators and hedge markets.””); Parker
(“OIL/GAS SPECULATION ON WALL STREET IS

greed;18 (5) the decreasing value of the
U.S. dollar;1° and (6) increased demand
from China and India.2? Although many
of these consumers urge the United
States government, as a whole, to take
action to address gasoline prices,2? few
expressly support a FTC market
manipulation rule.22 Some of the
consumer commenters, although not
addressing the need for a specific
market manipulation rule, nonetheless
urge the FTC to investigate the
petroleum industry for various types of
alleged misconduct or to take other
action to control increasing prices.23

OUT OF CONTROL, BECAUSE THE HIGHER THE
PRICE THE MORE COMMISSION THEY GET.”);
Patel (“What has change in the last year to make
the price almost double? SPECULATION BY
ANALYSTS.”); D. Smith (“As much as 60% of
today’s crude oil price is pure speculation driven
by large trader banks and hedge funds.”); Van
Hecke (“T also feel there needs to be regulations put
in place to have some sort of control on the way
the stock traders are able to continually drive up
the costs through speculation.”). See also
Greenberger (arguing that excessive speculation,
fraud, and illegal manipulation are causing higher
gasoline prices).

18 See, e.g., Brownstein (“The oil companies have
used their profits to line their pockets instead of
putting it back into increasing refinery &
exploration.”); Nenortas (“While I am for
companies making a profit I am NOT for gluttony
which the oil companies seem to be guilty. Their
costs do not justify the outrageous prices they are
demanding.”).

19 See, e.g., Rubinstein (“Gas/fuel prices are high
because the value of the dollar has fallen. . . .”).

20 See, e.g., Tanner (“Oil price rises caused from
importing from China and India. Most oil demand
caused by these two countries having 40 percent of
the world’s population.”).

21 See, e.g., Bergkamp (“[I]f any other business
[construction companies, farmers, etc.] were
working in collusion in a form of bid rigging [and
fundamentally that is what is happening with the
price of oil] the Justice Department would have
them in a court so fast it would boggle the mind.
But we allow the market to be exploited with no
legal recourse what so ever.”); Berman (“‘[President
Bush| must call in the executives of the large oil
companies who are making billions and billions in
profits in the current crisis and make them lower
their prices.”); Love (“Our government seems to be
able to create a BUBBLE for just about every
economic good . . . except fuel. It can be done for
fuel as well and this will bring BIG OIL back to a
levelled playing field.”); Loucks (““Set some laws
and make the oil companies abide by them. This
hike of gasoline costs is outrageous! Someone needs
to be held accountable. Please hurry!”’); Noga
(“Something needs to be done, the profits are
obscene, the terrorists are the oil companies.”); A.
Stark (“We need regulation and protection from the
Oil Industry .. ..").

22 See, e.g., Bradley (‘“Put in place a new ban on
market manipulation and giving false information
to the FTC or the Department of Justice. Give the
FTC the authority to levy fines up to $1 million for
each violation of market manipulation.”); Nenortas
(“IF making federal regulations that will do this on
a permanent basis and NOT be a band-aid or quick
fix to this problem, then I am all for it.”).

23 See, e.g., Bremer (“The big oil companies need
to be investigated for price gouging and
manipulation.”); Hudecek (“[TThe FTC should be
able to regulate the price of crude oil prices to stop
all price gauging that is going on in America and
in Europe at this time. The FTC should bring the
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Twenty-nine industry members,
associations, and other organizations
responded to the ANPR. Most
organizational commenters express
concern about the prospect of a FTC
rule.24 In support of their position, these
commenters advance a variety of
arguments, including: (1) a rule is
unnecessary because there is no
empirical evidence that market
manipulation is occurring;25 (2) a rule

price of crude oil back down to a reasonable price
per barrel, that is under $60 a barrel, and set a
reasonable gas price for all gas stations in every
State in America . . ..”); Kas (“I want to see real
action taken against those who are stealing from the
rest of us.”); Morris-Ramos (“This is clearly price
gouging by private companies and our government
needs to protect us. This is the clear mission of the
FTC and Congress.”); A. Stark (“Why hasn’t the
FTC investigated this in earnest?”); Strickland (“I
believe the FTC should investigate market
manipulation.”); Warner (“ENOUGH of would of,
should of, could of. Our Government NEEDS to do
something NOW about these gas prices. Don’t say
it can’t be done because it CAN! The government
can do anything it wants to do.”).

24 Three commenters specifically argue that the
FTC should not promulgate a rule. See API at 12-
16 (arguing that the Commission should refrain
from promulgating a rule); Flint Hills at 1-2, 8-11
(asserting that a rule is unnecessary in the absence
of any evidence of inefficiencies or anticompetitive
behavior in the U.S. oil refining industry); IER at
1 (arguing that existing statutes provide FTC and
other agencies “with adequate powers to deal with
legitimately anti-competitive and/or fraudulent
practices in the petroleum and financial markets”).
Many commenters, without expressly stating
whether they support a rule, urge the Commission
to consider a variety of concerns in drafting a
Section 811 rule. See, e.g., ICE at 1-2
(recommending that the Commission draft a rule
with a “well defined jurisdictional boundary” to
avoid duplicative enforcement); Plains at 1, 3
(recommending that the Commission craft a rule
that will ““avoid any overlap with other regulatory
regimes”); Sutherland at 8 (urging the Commission
to adopt a rule that avoids any overlap with futures
trading which is the exclusive jurisdiction of the
Commodity Futures Trading Commission
(“CFTC”)); AOPL at 1 (seeking clarification from
the Commission that a Section 811 rule will not
apply to crude oil and petroleum products
pipelines); CFDR at 2 (encouraging the FTC to draft
a rule that is clear and easily understood, “advances
the development of one universal definition of price
manipulation” in the markets for petroleum
products, and does not create or alter existing
obligations among market participants); Hess at 12
(urging the Commission to “consider the entire
spectrum of possible consequences stemming from
the contemplated rulemaking”); Sutherland at 2, 4
(urging the Commission to avoid adopting
regulations that will have a chilling effect on
legitimate market activities). Cf. Platts at 2
(supporting a FTC rule that encourages the
voluntary reporting of data, such as price, inventory
volumes, and import/export volumes); CAPP at 2-
3 (raising a concern about the FTC’s ability to
construct a market manipulation rule appropriately
in the face of little empirical evidence of market
manipulation).

25 See, e.g., API at 12-13 (stating that a Section
811 rule is unnecessary because there is no
evidence that market manipulation is occurring or
has occurred); CAPP at 2-3 (arguing that little
empirical evidence exists of market manipulation or
any adverse effects on crude oil markets);
Sutherland at 3 (asserting that the FTC has found
U.S. oil markets to be generally free of manipulation

would be duplicative of existing laws,
including the Commodity Exchange Act
(“CEA”), existing antitrust laws, and the
FTC Act;26 and (3) a rule could harm the
efficient functioning of petroleum
markets to the detriment of
consumers.2? Many of the
organizational commenters who express
concern about FTC rulemaking in this
area advance the view that if the
Commission promulgates a rule, it
should be narrowly tailored to reach
only fraudulent conduct in the
marketplace.?8 Only a few
organizational commenters affirmatively
favor a FTC market manipulation rule.29
A few commenters recommend specific
conduct that a FTC rule should
prohibit.30

in its past investigations). See also Flint Hills at 1-

2,8-11.

26 See, e.g., Flint Hills at 3-4 (arguing that Section
811 “overlaps and arguably duplicates authority
conferred by [Section 5 of the FTC Act]”); AOPL at
1-2 (stating that a FTC rule will overlap with and
be duplicative of other agencies’ regulations). See
also ISDA at 2-3; API at 14-16.

27 See, e.g., IER at 1-2 (arguing that a rule could
interfere with healthy market operations, leading to
higher volatility in oil and gas prices and less
efficiency in distribution); Flint Hills at 2-3 (stating
that a rule would likely be harmful to the industry
and consumers); API at 16 (stating that a Section
811 rule could deter beneficial market activity);
Sutherland at 3-4 (stating that the FTC needs to take
great care not to chill legitimate market activities by
adopting rules that substitute governmentally
created norms for the rules of the marketplace);
CAPP at 5 (stating that it could be damaging to the
petroleum industry to enact rules to prohibit
conduct described in the ANPR).

28 See, e.g., APl at 2, 16-17 (recommending that
any FTC rule be drafted narrowly to avoid
duplication with other laws and to avoid deterring
pro-competitive conduct); Flint Hills at 5, 8-9, 15
(stating that a rule should cover “only conduct that
contains an element of fraud or dishonesty’’); ISDA
at 2-3 (urging the Commission to adopt a rule under
Section 811 that is tailored to target manipulative
schemes involving wholesale, physical petroleum
products); Muris at 13 (advocating that any rule be
limited to fraudulent and deceptive conduct).
ContraNPGA at 5 (urging the FTC to “view its
mandate broadly”” and focus “on practices that are
not a reaction to market forces”).

29 See, e.g., Greenberger at 21-25 (urging the
Commission to move quickly to adopt a rule);
Gregoire at 1 (recommending that the FTC
promulgate an interim rule so it can commence an
investigation into the oil and gas markets). See also
NPGA at 2 (“[R]apid increase in price levels and
volatility recently . . . raise concerns regarding
potential manipulation and the need for stronger
regulatory oversight.”). See also MFA at 4-5.

30 See, e.g., IPMA at 3-4; TOMA at 2-3
(recommending that the FTC treat an oil company’s
decision to sell only gasoline blended with ethanol
instead of unblended gasoline at the terminal rack
as a potentially manipulative practice); Navajo
Nation at 3-5 (asking the FTC to treat the denial of
access by terminals and common carrier pipelines
to other suppliers as a manipulative practice); ILMA
at 1 (requesting that the FTC consider as potentially
manipulative a refiner’s decision to increase the
price of base oils sold to others (non-refiner
blenders/marketers) at wholesale faster than the
refiner increases the retail price for its own branded
finished oils).

Organizational commenters express
differing views regarding the
appropriate legal basis for, and form of,
any such rule. For example, some
commenters argue that the Commission
should model its rule after market
manipulation authority under which
other federal agencies, such as the
Securities and Exchange Commission
(“SEC”’), the CFTC, and the Federal
Energy Regulatory Commission
(“FERC”), currently police market
manipulation.?? Other commenters
disagree, questioning whether it is
appropriate to apply approaches
designed for regulated industries to the
comparatively unregulated petroleum
industry.32

Organizational commenters also
advance several significant suggestions
regarding the elements of a cause of
action that they believe the Commission
should employ in enforcing the
proposed Rule. In particular,
commenters express strong views about
the appropriate level of scienter33 and

31 See, e.g., CFDR (advising that the FTC model
its rule after SEC, FERC, and CFTC market
manipulation standards to varying degrees);
Gregoire (recommending that the FTC model a rule
after FERC and SEC market manipulation rules);
Greenberger at 23 (urging the FTC to use FERC'’s
market manipulation rule as a template for drafting
a Section 811 rule); ISDA at 7 (encouraging the FTC
to “propose a rule that draws on the most analogous
aspects of those anti-manipulation standards
already applicable to the commodities markets, in
particular those existing under the [CEA]”); MFA at
5-6, 21-23 (arguing for the adoption of a CFTC-style
anti-manipulation regulation in the wholesale
energy market because of its relevance to the FTC’s
mission); CAPP at 3-4 (urging the Commission to
adopt CEA’s specific intent standard); Sutherland at
7 (urging the Commission to draw on precedent
developed under the CEA). But see ISDA at 12-14
(urging the FTC not to use FERC and SEC market
manipulation standards as models in determining
what constitutes manipulative behavior); MFA at 5-
6, 19-21 (stating that “‘the absence of a securities
law disclosure foundation . . . argues against the
adopting of an SEC-style anti-manipulation
formulation . . ..”). See also Flint Hills at 10 n.25,
13-14, 22-23.

32 See, e.g., Muris at 2 (“[TThe Commission
should follow its own clear precedents regarding
when a failure to disclose is deceptive, and avoid
importing broad disclosure requirements from
highly regulated markets that simply have no place
in wholesale petroleum markets.”); PMAA at 3
(“Given the very wide gap between regulated and
unregulated behavior, existing precedents should be
looked to as informational only and not as having
any binding effect upon interpretation of rules
promulgated under Section 811.”); Flint Hills at 10
n.25, 13-14, 22-23 (stating that FERC and SEC
market manipulation statutes were promulgated in
a different regulatory context than EISA). Cf. API at
18-19, 30 (recognizing the value of FERC and SEC
approaches to an extent).

33 Many commenters urge the Commission to
require specific intent as a prerequisite for finding
liability under Section 811. See, e.g., ISDA at 7
(urging the FTC to require a specific intent to
manipulate prices); Muris at 11 (“In any
manipulation rule, the Commission should require
specific intent, rather than relying solely on the
knowledge standard in the FTC Act.”); CFDR at 4,

Continued
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whether a price effect should be a
prerequisite to a finding of liability.34
Several commenters also respond to
questions and hypotheticals presented
in the ANPR about the types of conduct
that might violate EISA and any
proposed market manipulation rule.3°
Other topics that the comments address
include: possible definitions,3® costs
and benefits of a market manipulation

13 (asserting that the FTC should require a specific
intent to affect market prices); MFA at 6, 23-25
(arguing that the Commission should include a
“specific intent to create an artificial price”
standard to ensure protection of legitimate
commercial conduct); CAPP at 3 (recommending
that the FTC adopt the intent standard set out in
the CEA); API at 28-29 (arguing that the legislative
history of EISA supports inclusion of a scienter
standard); Sutherland at 7 (encouraging the
Commission to follow CEA by requiring proof of
specific intent). Cf. PMAA at 4-5 (““[T]he focus is
on practices that intentionally, willfully or
recklessly cause distortion in the market.””). But
see, e.g., Flint Hills at 16 (asserting that the
Commission should apply the same standard of
intent under the FTGC’s existing authority to address
fraud and deception). One commenter counsels the
Commission against adopting an intent
requirement. NPGA at 5 (arguing that proof of intent
creates an ‘“‘impossible burden of proof,” which will
“ultimately waste the Commission’s resources and
contribute little to the efficiency of the markets or
the wellbeing of consumers”).

34 Several commenters support, as an element of
a Section 811 rule violation, a showing of a price
effect. See, e.g., API at 23, 31-32 (stating that, as a
prerequisite to finding liability, the FTC should
require a showing that manipulative conduct
caused the market price to deviate materially from
the price that would have existed but for the
deception or fraud). See also ISDA at 15; Muris at
9; CFDR at 4; Sutherland at 7. But see USDQO]J
(“Certainly, there should be no requirement that
one succeed in moving prices . . . the only
requirement should be an attempttodoso. ..
whether successful or not.”); NPGA at 5 (arguing
that the FTG should focus ““on practices that are not
a reaction to market forces”).

35 See generally ABA at 6-9 (stating that the
antitrust laws should be the guide for determining
when unilateral supply decisions should be lawful
or when firms may be required to provide
competitors with access to facilities); API at 46-47
(arguing that the Commission should not draft a
rule that imposes an affirmative obligation to
release inventory during a price spike); Plains at 2-
5 (arguing that the decision to release inventory is
complicated, and the FTC should not substitute its
judgment for others); Hess at 8-10 (arguing against
imposing an affirmative obligation to release
inventory during price spikes because such an
obligation would have a negative impact on long
term supply); PMAA at 6-10 (arguing against
restricting common carrier pipelines’
announcements concerning future capacity
constraints); Sutherland at 6 (“To mandate
inventory releases would distort the U.S. oil
markets and is contrary to the healthy structure of
the markets.”). See also AOPL at 20-33; CAPP at 4-
6; IER at 4-8; ISDA at 17-18; CFDR at 15-16.

36 See generally ISDA at 19 (seeking clarification
of the FTC’s proposed definition of wholesale
distillates products under Section 811); CAPP at 3
(stating that the definition of market manipulation
is appropriate because it reflects the language
contained in EISA); Flint Hills at 15 (stating that the
FTC’s proposed definition of market manipulation
“makes no sense”’); PMAA at 2; Sutherland at 7.

rule,37 and appropriate penalties for
violations of EISA or any FTC rule.38

C. Notice of Proposed Rulemaking
Pursuant to EISA

Based on the ANPR comments and
the Commission’s extensive experience
studying, analyzing, and investigating
the petroleum industry, the Commission
has determined to propose a rule to
prevent manipulative and deceptive
conduct in the petroleum markets.39
The Commission invites written
comments on the proposed Rule and
answers to the questions in Section IL.L,
to assist it in determining whether the
proposed Rule provisions strike an
appropriate balance to maximize
protections for consumers from market
manipulation while avoiding the
imposition of unnecessary compliance
burdens on law-abiding industry
members.

II. Discussion of the Proposed Rule

A. Determination to Promulgate a Rule
to Proscribe Market Manipulation

In considering whether to exercise its
discretionary rulemaking authority
pursuant to Section 811, the
Commission relies upon several sources
of information in addition to the statute,
including its extensive background
knowledge of the petroleum industry,
the ANPR comments, independent
research, and consultation with sister
agencies charged with administering

37 See generally API at 16 (‘“Without evidence of
significant ‘manipulative’ conduct in the petroleum
industry, the costs of additional enforcement and
their impact on competitive market activity
outweigh any benefit to be gained from the FTC
applying Section 811 to conduct that is already
addressed by other rules.”); Muris at 7 (“In
addressing market manipulation, the potential costs
of mistakenly regulating are likely to be high
because these are well-functioning, highly
competitive markets crucial to the operation of our
economy.”).

38 See generally API at 38 (urging the FTC to
adopt Section 5(m)(1)(C) of the FTC Act as the
standard for determining the amount of civil
penalties under Section 811); PMAA at 6 (“The very
large penalty should only be applied, if at all, to the
very largest entities (refiners, trading companies)
who participate in the upstream portion of crude
and finished product, manufacture and sales.”).

39 In the ANPR, the Commission stated that this
rulemaking proceeding is governed by the
Administrative Procedure Act (“APA”’), 5 U.S.C.
553, and Part 1, Subpart C, of the Commission Rules
of Practice concerning the adoption of non-Section
18 rules, 16 CFR 1.21-1.26. 73 FR 25614, 25615 n.4.
One commenter, however, asserts that this
proceeding should be commenced as a rulemaking
under Section 18 of the FTC Act, 15 U.S.C. 57a,
requiring, among other things, more lengthy and
detailed notice and comment procedures. See API
at 58-59. The Commission disagrees. Nothing in the
plain language of EISA requires Section 18
rulemaking, and the use of APA rulemaking
procedures is consistent with Congressional
expectations that this proceeding be conducted
expeditiously.

similar market manipulation rules.
Based on its findings, the Commission
tentatively concludes that promulgating
a rule to address market manipulation
in connection with the wholesale
purchase or sale of crude oil, gasoline,
or petroleum distillates is appropriate
and in the public interest.4° This
Section of the NPRM sets forth the
Commission’s reasoning for the
proposed Rule. The Commission invites
comment on the issues raised in this
Section.

1. The proposed Rule must meet Section
811’s “necessary or appropriate”
standard

Section 811 states that the
Commission “may prescribe” a rule “as
necessary or appropriate in the public
interest or for the protection of United
States citizens.”41 Thus, the
Commission may only promulgate a rule
to prohibit manipulation in the
petroleum industry if, in its discretion,
it finds that a rule under EISA is
‘“necessary or appropriate” and “in the
public interest or for the protection of
United States citizens.” The
Commission has tentatively determined
that promulgating a market
manipulation rule narrowly tailored to
address fraudulent practices would be
appropriate to ensure that the objective
of EISA is carried out, and therefore
would be in the public interest.

The Commission believes that the
initial inquiry in determining whether it
should promulgate a rule requires
understanding the phrase ‘‘necessary or
appropriate in the public interest or for
the protection of United States
citizens.””#2 The use of the disjunctive
“or” in the first clause of this phrase
indicates that the Commission would be
within its mandate to promulgate a rule

40 As the Commission stated in the ANPR, the
phrase “crude oil gasoline or petroleum distillates,”
without commas, is used in Section 811 (as well as
in the first clause of Section 812), while the phrase
“crude oil, gasoline, or petroleum distillates” (with
commas) 