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COMPLAINT

The Federal Trade Commission, having reason to believe that
General Motors Corporation, a Delaware corporation, has engaged in
unfair methods of competition and unfair acts or practices in
connection with the distribution of new service crash parts applica-
ble to automobiles and light trucks assembled by General Motors
Corporation, in violation of Section 5 of the Federal Trade Commis-
sion Act, as amended (15 U.S.C. 45) and that a proceeding in respect
thereof would be in the public interest, issues its complaint, charging
as follows:

1. For the purpose of this complaint, the following definitions shall
apply:

(a) Automobiles are self-propelled, four-wheeled vehicles primari-
ly for the transport of persons—they travel primarily on roads or
streets and their seating capacity is for no more than 10 persons.

(b) Light trucks are self-propelled vehicles, other than automo-
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biles, designed to carry a load or freight, having a gross vehicular
weight of less than 10,000 pounds, and traveling primarily on roads
or streets. '

(c) Service Parts or Replacement Parts are new parts used to
replace parts assembled as original equipment (OF Parts) in new
automobiles and light trucks or used to replace service parts
previously installed thereon.

(d) Crash Parts refers to any one or all of the following products:
fenders, grilles, bumpers, hoods, deck lids, doors, quarter panels, rear
end panels, rocker panels, lamp assemblies, wheel opening -panels,
fender and rear end caps, tail gates, radiator supports and shrouds,
and mouldings, [2]including inner and outer panels and all compo-
nents of these products as well as all parts necessary to attach the
aforesaid to the bodies of automobiles and light trucks.

(e) Service GM Crash Parts are service crash parts applicable to
automobiles and light trucks assembled by General Motors Corpora-
tion, sometimes hereinafter referred to as the relevant parts. ‘

(f) Distribution refers to the business of distributors. Distributors
are firms which either manufacture service crash parts or contract
for their manufacture for the purpose of reselling them, principally
to franchisees who wholesale or install the parts.

(g) Wholesalers are firms which resell service crash parts to
installers but which may also install such parts. They neither
manufacture service crash parts nor do they contract for their
manufacture.

2. Respondent General Motors Corporation (hereinafter “GM?”) is
and at all times relevant herein has been a Delaware corporation; its
headquarters are at 3044 W. Grand Boulevard, Detroit, Michigan.

3. GM is now and for many years has been engaged in the
manufacture, sale and distribution of a wide variety of products,
including automobiles, trucks, buses, diesel locomotives, diesel
engines, earth moving equipment, household appliances and automo-
tive parts.

4. In 1972, GM had sales of $30.4 billion, net earnings after taxes
of $2.16 billion, and total assets as of December 31, 1972 of $18.3
billion, ranking first in sales and profits and second in assets among
the nation’s largest industrial corporations. In 1975, GM had sales of
$35.7 billion and net earnings after taxes of $1.3 billion.

5. GM is the largest manufacturer of automobiles and light
trucks in the United States. Its principal domestic lines include
Chevrolet, Pontiac, Oldsmobile, Buick and Cadillac automobiles and
light trucks. In 1972, its total domestic sales of automobiles alone
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amounted to 4,823,827 units, 43% of the U.S. market and 52% of
U.S. sales by domestic manufacturers. [3]

6. GM sells and for some time past has sold substantial amounts
of crash parts. In 1972, GM’s sales of service GM crash parts
exceeded $250 million.

7. In the course and conduct of its business, respondent GM is
and for some time past has been engaged in selling service GM crash
parts throughout various States of the United States, and has caused
such parts to be shipped to purchasers in various other states. In so
doing, GM is and at all times relevant herein has been engaged in a
- continuous and substantial course of trade in commerce and has
affected commerce as “commerce” is defined in the amended Federal
Trade Commission Act.

8.  The number of automobile and light truck accidents occurring
in the United States increases nearly every year. There were
approximately 17 million accidents involving motor vehicles in 1972
alone. A substantial number of the motor vechicles involved in
accidents are automobiles and light trucks manufactured by
respondent. In 1972, there were 86.4 million automobiles registered
in the United States; 41.1 million or approximately 47.6% of these
automobiles had been manufactured by GM.

9. Crash parts comprise virtually the entire outer protective
cover of an automobile or light truck and include the most
frequently crash-damaged parts. While any automobile or light
truck part is susceptible to crash damage on occasion, crash parts
collectively account for the preponderance of all automobile and
light truck parts replaced on account of crash damage. Unlike most
other automobile and light truck parts, crash parts are almost
always replaced due to crash damage rather than due to mainte-
nance or mechanical failure.

10. All service GM crash parts are and for many years have been
produced either by GM or by independent manufacturers for GM.
All of the relevant parts are and for many years have been funnelled
through GM for distribution. GM has and for some time has had and
has intentionally maintained a monopoly and monopoly power over
the distribution of these parts.

11. Unlike many other parts it sells, GM for many years has sold
and continues to sell service GM crash parts exclusively to its
franchise dealers who are located throughout the United States.
GM'’s franchise dealers, individually and in concert, have concurred
in, and urged upon GM, this policy of [4]selling to them exclusively;
and GM has acquiesced in and adopted this policy so as to extend to
its franchise dealers, when wholesaling and installing the relevant
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parts, benefits of GM’s monopoly position in the distribution of the
relevant parts. The dealers depend on and have for some time
depended on GM as their sole source for new GM automobiles and
light trucks and certain replacement parts applicable to GM-made
vehicles. GM owns or has a substantial financial investment in a
number of these dealers. GM franchise dealers either install the
relevant parts, wholesale them, or occasionally sell them to consum-
ers. There are approximately 12,000 GM dealers in the United
States, many of whom both wholesale and install the relevant parts.

12. GM franchise dealers wholesale and for many years have
wholesaled service GM crash parts principally to independent body
shops (IBSs). There are approximately 30,000 IBSs in the United
States. IBSs compete and have competed with GM dealers in
installing the relevant parts. Most of the relevant parts needed by
consumers are and for many years have been installed by GM
dealers or by IBSs. ~

13. Because GM has distributed and sold the relevant parts
exclusively to its dealers, IBSs have had to purchase said parts from
the dealers and in so doing have frequently paid more for the parts
than have competing GM dealers.

14. GM has refused to sell the relevant parts to its franchise
dealers on equal terms. The dealers receive wholesale incentives on
only those relevant parts which fit the lines of new cars the dealers
are franchised to sell. This has effectively precluded many GM
dealers from wholesaling additional relevant parts.

15. Service GM crash parts are not installed in any vehicles other
than those which have been assembled by GM. Furthermore, due to
design proliferation by GM, any particular service GM crash part fits
only one or at best a few models of GM vehicles. Thus, in excess of
5,000 different crash parts were designed to fit GM automobiles and
light trucks produced for sale in the U.S. during model years 1968-
1972.

16. Respondent, who has a monopoly in the distribution of
service GM crash parts, has engaged for some time, and is continuing
to engage, in the following unfair methods of competition and unfair
acts or practices, among other: [5]

(a) refusing to sell the relevant parts—goods which the IBSs are
under a commerical compulsion to obtain—directly to IBSs or to any
potential suppliers to IBSs other than GM franchise dealers;

(b) bolstering its monopoly power through, among other things,
selling the relevant parts exclusively to its franchise dealers; :

(c) adopting a method of distribution which substantially hinders
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competition in the distribution, wholesaling, and installing of the
relevant parts;

(d) combining, agreeing or acting in concert with GM franchise
dealers so as to substantially hinder competition in the distribution,
wholesaling, and installation of the relevant parts;

(e) discouraging competition in the wholesaling of the relevant
parts through utilization of disparate wholesaling incentives;

() maintaining a method of distribution which provides GM with
an unfair competitive advantage in the sale to its dealers of parts
available from alternate sources; and

(2). disseminating to GM franchise dealers lists which suggest the
prices at which the relevant parts should be sold to installers and to
members of the consuming public.

17. The effects of the acts, practices, methods, and power set
forth in the preceding paragraph have been and are, among others,
to

(a) deter new entrants and raise barriers to entry into wholesal-
ing and installing the relevant parts;

(b) enhance monopoly power and maintain monopoly pricing and
inefficiency in the distribution of the relevant parts;

(c) extend monopoly power and its effects in the distribution of
the relevant parts to the wholesaling and installation of the relevant
parts; [6]

(d) curb efficiencies in the wholesaling of the relevant parts;

(e) lessen competition in wholesaling the relevant parts;

(f) restrain competition between GM dealers and IBSs in install-
ing the relevant parts;

(g) restrain competition among GM dealers in wholesaling the
relevant parts;

(h) increase prices to and otherw1$e dlsadvantage IBSs in compet-
ing with dealer-owned body shops;

(i) decrease the availability of the relevant parts;

() decrease competition in the sale to GM dealers of alternate-
sourced parts; and

(k) increase prices to and otherwise disadvantage the consuming
public. ’

18. The acts, practices and methods of competition alleged in this
complaint, coupled with the monopoly power alleged herein, consti-
tute unfair methods of competition and unfair acts or practices by
respondents in violation of Section 5 of the amended Federal Trade
Commission Act.
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INITIAL DECISION

By JosepH P. DUFRESNE, ADMINISTRATIVE LAW JUDGE

SEPTEMBER 24, 1979
THE COMPLAINT

1. The Complaint is dated March 22, 1976, and charges that
General Motors Corporation (GM) engaged in unfair methods of
competition and unfair acts or practices in violation of Section 5 of
the Federal Trade Commission Act (FTCA), as amended (15 U.S.C.
45), in connection with the distribution of “new service [2]crash
parts” applicable to automobilies and light trucks assembled by GM
(Complaint, Introductory Paragraph).

Crash parts are defined therein as:

. . any one or all of the following products: fenders, grilles, bumpers, hoods, deck
lids, doors, quarter panels, rear end panels, rocker panels, lamp assemblies, wheel
opening panels, fender and rear end caps, tail gates, radiator supports and shrouds,
and mouldings, including inner and outer panels and all components of these products
as well as all parts necessary to attach the aforesaid to the bodies of automobilies and
light trucks. (Complaint, | 1(d)).

The definitions of automobiles and light trucks are those generally
understood, but are limited, respectively, to autos having seating
capacity for no more than 10 persons and trucks having a gross.
vehicular weight of less than 10,000 pounds (Complaint, {{ 1(a) and
(b)).

2. Paragraphs 11 and 12 of the complaint reflect: that GM sells
crash parts exclusively to its approximately 12,000 GM franchise
dealers located throughout the United States and that the dealers

_either (1) install the parts themselves, (2) wholesale them, principal-

ly to the approximately 30,000 independent body shop operators
(IBSs) in the U.S. who compete with the dealers in installing the
parts, or (3) occasionally retail the parts to consumers.

3. One allegation is that IBSs must purchase the parts from their
competitors, GM dealers, frequently at prices higher than those paid
by the dealers (Complaint,  13). Another is that since GM pays
dealers wholesale compensation (explained below) only for crash
parts for the brand of GM car the dealer sells (e.g., no wholesale
compensation is paid to a Pontiac dealer who sells crash parts for a
Buick), many GM dealers are effectively precluded from wholesaling
crash parts for brands of GM autos and light trucks for which the
dealer is not franchised (Complaint, { 14).

4. “Wholesale compensation” is a percentage of the list price GM
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pays to (or credits to) the dealer on his sales of crash parts to a
businessman/repairer of damaged vehicles (i.e., an IBS or another
dealer or commercial type purchaser but not to individual members
of the public). In other words, wholesale compensation in the context
of this case is a payment/rebate by GM to a dealer for performing a
wholesaling function to the [3]Jautomotive repair trade (Tr. 2005; CX
7010B).!

5. Wholesale compensation is available to a GM dealer only when
he sells parts applicable to the vehicles for which he is franchised
(RA 795-799) to purchasers such as an IBS or, with certain
limitations, another GM dealer. Wholesale compensation is not paid
on sales to an indepedent wholesaler (CX 7813A-B; Tr. 10266) (CCPF
47).

6. The wholesale compensation allowance was and is designed to
afford car dealers a satisfactory margin of profit [4]on sales to IBSs
and to encourage them to make crash parts available to the IBSs at
the dealer price. On those parts for which a wholesale compensation
allowance is provided, the suggested general trade price is identical
to the price the franchised dealer is to pay to GM. If a dealer adheres
to the intent of the program, an IBS pays the dealer the same price
as the dealer is charged by GM for crash parts used in the dealer’s
body repair shop. (CX 7010B).

7. Starting with an allegation that GM has a monopoly in the
distribution of GM crash parts, Paragraph 16 charges that GM

1 The following abbreviations will be used in this decision:

Tr. - Transcript followed by the page number.
CX ~ Commission’s Exhibit, followed by its number.
RX - Respondents’ Exhibit, foll d by its ber.
RA and
CCA - Respondents’ and Commissi Is’ Admissi
ALJX ~ Administrative Law Judge’s Exhibit, followed by its number (Note: This

device was used to insure that all pages of a document offered by
Commission counsel, or that an exhibit the ALJ believed should be
identified or included, became a part of the evidentiary record. For
example, CX 7000A-G is typical. That exhibit consists of seven pages of a
twenty-five (25) page letter dated May 12, 1967, from GM to Commission

staff. C i 1 declined to offer the complete letter. In that
instance, ALJX-7 was used to identify and place the remaining eighteen (18)
pages into evidence.)

CCPF, CCB

and CCRB - C issi 1's Proposed Findi Brief and Reply Brief.

RPF, RB

and RRB - Respondents’ Proposed Findi Brief and Reply Brief.

X - Intervenor NADA’s Exhibit, followed by its number.

INPF, INB

and INRB - Intervenor NADA’s Proposed Findings, Brief and Reply Brief.

IAPF, IAB

and IARB - Intervenor ASC’s Proposed Findings, Briefs and Reply Brief.
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engaged/engages in the following unfair methods of competition and .
" unfair acts or practices, among others, by:

(a) refusing to sell the relevant parts—goods which the IBSs are under a
commercial compulsion to obtain—directly to IBSs or to any potential suppliers to
IBSs other than GM franchise dealers;

(b) bolstering its monopoly power through, among other things, selling the
relevant parts exclusively to its franchise dealers (abandoned or dismissed later-see
below); :

(c) adopting a method of distribution which substantially hinders competition in
the distribution, wholesaling, and installing of the relevant parts;

(d) combining, agreeing or acting in concert with GM franchise dealers so as to
substantially hinder competition in the distribution, wholesaling, and installation of
the relevant parts;

(e) discouraging competition in the wholesaling of the relevant parts through
utilization of disparate wholesaling incentives;

(f) ‘maintaining a method of distribution which provides GM with an unfair
competitive advantage in the sale to its dealers of parts available from alternate
sources (abandoned or dismissed later-see below) and;

(g) disseminating to GM franchise dealers lists which suggest the prices at which
the relevant parts should be sold to installers and to members of the consuming public

. (abandoned or dismissed later-see below).

8. In Paragraph 17 it is alleged that:

The effects of the acts, practices, methods, and power set forth in the preceding
paragraph have been and are, among others, to [5]

(a) deter new entrants and raise barriers to entry into wholesaling and installing
the relevant parts;

(b) enhance monopoly power and maintain monopoly pricing and inefficiency in
the distribution of the relevant parts;

(¢) extend monopoly power and its effects in the distribution of the relevant parts
to the wholesaling and installation of the relevant parts;

(@) curb efficiencies in the wholesaling of the relevant parts;

(e) lessen competition in wholesaling the relevant parts;

(D restrain competition between GM dealers and IBSs in installing the relevant
parts;

(@ restrain competition among GM dealers in wholesaling the relevant parts;

(h) increase prices to, and otherwise disadvantage IBSs, in competing with dealer-
owned body shops;

(1) decrease the availability of the relevant parts;

() decrease competition in the sale to GM dealers of alternate-sourced parts
(abandoned or dismissed later-see below) and .

(k) increase prices to and otherwise disadvantage the consuming public.

9. The following order to Cease and Desist was proposed:

Requiring GM to sell crash parts, through and from whatever facilities it maintains
to service its franchise dealers, to all vehicle dealers, independent body shops and
independent wholesalers at the same prices, terms and conditions of sale, said prices
to be subject to reasonable cost justified quantity discounts and stocking allowances.
(Complaint, Notice of Contemplated Relief).
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10. However, in his Reply brief, Commission counsel proposed a
different order. That version includes definitions of automobiles,
light trucks, crash parts, components of [6]crash parts, service crash
parts, service GM crash parts, independent wholesalers, independent
body shops, functional discounts, quantity discounts and non-exclu-
sionary terms or conditions of sale. Thereafter, Part I of the order
calls for an end to GM’s use of functional discounts, as defined. Part
II calls for GM to sell its crash parts to all vehicle dealers,
independent body shops and independent wholesalers, as defined, at
identical prices and on non-discriminatory, non-exclusionary terms
except that “. . . graduated, non-cumulative, cost-justified volume
and/or quantity discounts based solely on the sale of service GM
crash parts” may be offered. Part III calls for submittal of a detailed
plan to carry out the order no later than 90 days after the order is
served on GM. Part IV calls for: (1) the plan to be put into effect 90
days after the Commission approves it; (2) notice to all GM customers
for crash parts 30 days before a change takes effect and; (3) a notice
in Automotive News or similar publication of each such change. Part
V calls for an annual report to the Commission for five years on the
anniversary of the date this Order becomes final “describing the
manner of GM’s compliance with parts I and II.” (CCRB 132-136).

11. Commission counsel also moved in his Reply Brief (p. 98) for
the acceptance of CX 7013A-H, which is a letter dated March 5, 1976
from GM to the Director of the Commission’s Bureau of Competition.
However, the record for the reception of evidence is closed and I am
not convinced that it need be reopened to receive the letter because
the subjects in the letter either are addressed elsewhere or would not
add critical or important evidence. (Note: Commission Rule 3.51(d)
permits reopening the record by the ALJ to receive additional
evidence but it is not appropriate in this instance.)

GM’S ANSWER

12. GM answered the complaint on June 21, 1976, denying that
the Commission had reason to believe that GM had engaged in
unfair methods of competition and unfair acts or practices in
distributing “new service crash parts”, in violation of Section 5 of the
Federal Trade Commission Act (FTCA), and denying that the
proceeding would be in the public interest. To the numbered
paragraphs of the complaint, GM: '

(1) denied the accuracy and applicability to the proceeding of all
definitions in the complaint except the one for automobiles (Answer,

1)
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(2) admitted manufacturing and selling a wide variety of prod-
ucts, including automobiles and trucks, (Answer, { 3);

(3) admitted sales in calendar year 1972 of $30.4 billion with
after-tax profits of $2.16 billion, [7]and total assets of $18.3 billion,
compared with 1975 sales of $35.7 billion with after tax profits of
$1.3 billion (Answer, | 4);

(4) admitted being the largest manufacturer of automobiles and '
light trucks in the U.S,, (Answer, { 1, 4 and 5);

(6) admitted that in 1972 GM sales of automobile replacement
parts including “crash” parts exceeded $250 million (Answer, | 6);

(6) admitted that GM engages in commerce and affects commerce
(Answer { 7); '

(7) admitted that of the 86.4 million automobiles in U.S. opera-
tion in 1972, approximately 41.1 million had been manufactured by
GM or its subsidiaries (Answer, { 8);

(8) admitted “[a]ll service GM crash parts are, and for many
years have been produced either by GM or by independent manufac-
turers for GM, . .. and have been funnelled through GM for
distribution,” but denied that it had or has *. . . intentionally
maintained a monopoly and monopoly power over the distribution of
these parts.” (Answer, ] 10); .

(9) admitted that it sells new GM crash parts exclusively to the
approximately 12,000 GM dealers, some of which it owns or in which
it has a financial investment, who either install or sell the parts, or
do both (Answer, { 11); :

(10) admitted that any particular new GM crash part may not fit
all models of GM vehicles and that in excess of 5,000 different service
GM parts fit GM autos and trucks for model years 1968-1972
(Answer, | 15).

GM either denied the remaining allegations or stated that it was
without knowledge or information sufficient to form a belief
regarding their truth.

13. As noted above, on pages 4-5, Commission counsel later
abandoned or agreed to the dismissal of paragraphs 16(b), (f) and (g)
and 17()). (See “Order (1) Dismissing Paragraphs 16(b) and 17(j) Of
The Complaint, and (2) Denying GM Motion For Interim Rulings To
Guide Further Hearings” dated September 29, 1978; Tr. 10581). [8]

THE INTERVENORS

14. The National Automobile Dealers Association (NADA), which
had on July 7, 1976, 8,690 members who were GM dealers, was
permitted to intervene by order dated January 11, 1977. Counsel to
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NADA has participated in the trial by questioning witnesses, calling
his own witnesses, offering exhibits, making oral arguments, and
submitting proposed findings and briefs..

15. In addition, the Automobile Service Councils, Inc. (ASC)
which had over 2,000 independent body shop operators as members
on October 3, 1978, was permitted to intervene by order dated
October 16, 1978. Counsel to ASC has participated by filing briefs.

THE HEARINGS

16. Prehearing conferences were held in Washington, D.C. on
April 7, July 29, September 22, October 29, and November 23, 1977,
and on January 24, 1978 (CCPF, p. 1).

17. Both parties and intervenor NADA exchanged trial briefs in
support of their respective positions. These included legal arguments
and lists with copies of proposed exhibits and the names of witnesses
with short narrative summaries of expected testimony.

18. The hearings began in Washington, D.C., on May 15, 1978.
The record for the reception of evidence was closed on May 22, 1979.
In all, there were 82 days on which hearings were held, including an
inspection of the GM parts warehouse in Baltimore, Md. There are
approximately 16,285 pages of transcript. (Note: There are some gaps
in pagination due to changes from “routine” to “daily” or from
“daily” to “rush” copy, e.g., Feb. 2-5, 1979, April 18, 1979. When
such changes occur the reporter must estimate the number of pages
required for transcription of notes. If the estimate is low a gap in
pagination results.)

19. Sixty witnesses testified for the Commission, 21 testified for
GM, and 3 testified for NADA (RB 1). Of these, 24 were IBS witnesses
from the following seven trade areas: Buffalo, New York; Mansfield,
Ohio; Cleveland, Ohio; New Orleans, Louisiana; St. Louis, Missiouri;
Spokane, Washington; and Tucson, Arizona (ALJX 26). In addition,
testimony of two IBS witnesses was stipulated (CCPF 106; RRB 106).

THE STRIKING OF TESTIMONY AND REJECTION OF EXHIBITS

20. The testimony of four GM witnesses was stricken because
counsel for GM declined to observe my order that they were to hand
over to Commission counsel pretrial reports of interviews [9]of
witnesses. My “Order Granting Motion of General Motors Corpora-
tion for Production of Interview Reports” dated April 10, 1978, called
for each side to provide the other with “. . . all interview reports
relied upon in connection with the witness’s testimony” one week
before a witness testified. The purposes of the order were to have
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each side apprise the other, within reason, of testimony to be elicited
by Commission counsel in connection with the allegations in the
complaint, the defenses of GM, to encourage counsel to execute
stipulations, and otherwise to expedite the trial (Tr. 10619-20). The
order was discussed at considerable length at the hearing on
Septemter 27, 1978 (Tr. 10581-10629; 10672-10693). Commission
counsel made it clear that he had maximally complied with the order
(Tr. 10624-25).

21. On that date, in the course of the hearing (Tr. 10582) and
later in connection with the testimony of GM witnesses Cann on
October 2 (Tr. 11119-11179), Mack on October 5 (Tr. 11555-11701),
Faulkner on October 6 (Tr. 11718-11817), and Vulbrock on October
17 (Tr. 12280—12354), Commission counsel raised the question as to
whether any interview reports existed.

22. Counsel for GM said that he had no document/1nterv1ew
reports within the purview of the order and that, even if he did, an
ALJ lacked authority to compel what the April 10 order required.
Thereafter, Counsel for GM showed me some papers/notes. After
examining them I concluded they were interview reports within the
scope of the order. However, Counsel for GM continued to decline to
hand over copies to Commission counsel. After I made some
handwritten marks on them to identify those portions deemed
privileged, the reports were returned to counsel for GM. The “Order
Denying Motion for Reconsideration of Order of September 27, 1978,
Requiring the Production of Interview Reports” dated October 13,
1978, elaborates on the action taken at the hearing.

23. The “Order Modifying Order Granting Motion of General
Motors Corporation for Production of Interview Reports” dated
October 31, 1978, ordered the striking of the testimony of the four
GM witnesses. (See Commission Rule 3.38). Thereafter, the four
documents were placed in a sealed envelope and delivered to the
Commission’s Secretary so that they may be examined by the
Commission upon its review. (See “Order Re In Camera Documents
Delivered to the Commission’s Secretary” dated Feb. 14, 1979).

24. The testimony (Tr. 8750-8787) of a Commission witness
whose name and testimony are in camera, at his and Commission
- counsel’s request was stricken as being cumulative (Tr. 8787) (CCRB
1 2). Parts of the testimony of Commission witness Perschall were
stricken for a time because the parts were unreliable, due to their
being based on documents prepared by another person, with these
foundation documents either not produced at the hearing or not
being credible. However, the [10)testimony was reinstated without
objection by counsel for GM after underlying documents were
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provided. (See “Order Reinstating Stricken Testimony of Commis-
sion Witness Kenneth Perschall” dated May 25, 1979).

25. In accord with Commission Rule 3.43(g), the rejected exhibits
and testimony remain a part of the official record, although they
have not been considered in reaching or preparing this Initial
Decision.

BASES FOR THE FINDINGS OF FACT

26. The following findings of fact are based on a review of the
allegations made in the complaint, respondent’s answers, the
documentary evidence, and consideration of the demeanor of the
witnesses.

27. The proposed findings of fact, conclusions, and proposed
orders, together with reasons and briefs in support thereof filed by
each side and by the intervenors have been given careful consider-
ation. Many proposed findings have been adopted as submitted or in
substance. To the extent not adopted by this decision in the form
proposed or in substance, they are rejected. Further, any motions not
ruled upon are denied.

28. For convenience, the findings of fact include references to
supporting evidentiary items in the record. Such references are
intended to serve as guides to the testimony, evidence, and exhibits
supporting -the findings of fact. They do not necessarily represent
complete summaries of the evidence considered in arriving at such
findings.

FINDINGS OF FACT
Background

29. The Commission investigation of the distribution and sale of
crash parts which, essentially, are fenders, grilles, moldings, etc.
began in the mid-1960’s. Operators of IBSs had complained to the
Commission that automobile dealers were charging them excessive
prices for crash parts, thereby making it difficult to compete with
dealers for collision repair business. The IBSs sought to buy crash
parts at the same price that automobile dealers paid for parts used in
their own repair shops (ALJX 14M, Supp. to CX 7014).

30. Prior to September 12, 1967, GM simply provided its dealers
with a suggested general trade price to be charged wholesale
purchasers of crash parts (CX 7015A). GM estimates that under that
system wholesaling dealers allowed purchasers at wholesale an
average discount in excess of 18% from the list price (CX 7015B).

31. On September 12, 1967, GM proposed a plan to its [11]dealers
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calling for the payment of an overriding discount of 12% from dealer -
price to any GM new car dealer on a “qualified wholesale sale” of

seventeen (17) categories of crash parts, including: fenders; grilles;

bumpers; radiator supports; and body side moldings. A “qualified

wholesale sale” would be the sale and delivery (less returns and -
repurchases by the dealer) of such parts to:

Automotive repair shops, automotive body shops and gasoline service stations which
purchase the eligible General Motors parts for the repair, rebuilding or servicing of
General Motors vehicles for such purchaser’s retail and service customers, except any
such purchaser in which the selling dealer, or any stockholder or principal thereof,
owns or controls any financial interest (CX 7015C).

32. In February, 1968, the Commission advised GM that it
intended to bring suit to bring about price parity between franchised
car dealers and independent body shops (ALJX 14N, Supp. to CX
7014z) '

33. After negotiating with Commission staff and prior to adopt-
ing the wholesale compensation plan, GM stated:

General Motors’ cost would be increased by the amount of the discount, by the cost of
administering the program to insure against fraudulent claims (by GM dealers), and
by the costs of the routine paperwork to administer the program. All of those
additional costs would have to be factored into prices for these parts, resulting in
significant price increases to the consumer (Emphasis added) (CX 7000E; CCPF 299).

In other words, it was the judgment of GM’s top management that if wholesale
compensation were necessary to save the basic structure of GM’s distribution system,
the overall advantages outweighed the costs of wholesale compensation (ALJX 7 and
8) (RRB 299).

34. After many discussions with Commission staff, GM and the
three other principal U.S. auto makers agreed in the fall of 1968 to
implement a wholesale compensation plan (CX 7010D). As early as
November 21, 1966, Commission staff had told GM representatives
that the basic reason for the investigation was *. . . to require
General Motors to distribute its captive sheet metal parts [i.e., crash
parts] on the same terms as it presently distributes its competitive
parts,” e.g., sparkplugs, filters, etc. (RX 26A).

35. The Commission announced on October 22, 1968, that “the
leading automobile manufacturers” had agreed to adopt such a [12]
wholesale compensation plan for crash parts *. . . to help overcome
what the Commission considers to have been competitive disadvan-
tages facing independent auto body repair shops.” GM put the plan
into effect with the introduction of the 1969 models (ALJX 14N,
~ Supp. to CX 7014).

36. The Plan did not provide for an allowance when a dealer
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wholesaled a crash part intended for a light-duty truck or for several
passenger car lines, including the Chevrolet Corvette, Vega and
Monza, Pontiac Astre, Oldsmobile Starfire, and Buick Opel and
Skyhawk. This was because no imported car manufacturer or
distributor was known to make a wholesale compensation allowance
available to its dealers and those lines/makes were considered to
compete for the most part with imports (CX 7010C). Approximately
15 different foreign car manufacturers sell new cars in the United
States (CCA 43).

37. GM pointed out that if GM made such an allowance available
and the manufacturers of foreign makes did not, one of two things
could happen: (1) It could make no change in the dealer net price, in
which case GM would have to absorb the cost of a 25 percent
allowance on the wholesale portion of its crash parts business in the
excepted car lines, i.e., Corvette, Vega, Monza etc. which on the basis
of 1974 sales at 1974 prices, would cost at least $17 million per year;
or (2) GM could increase the price for crash parts, in which case they
would cost more than a similar part for a competing import (CS
7010D). _

38. Under the plan adopted, average wholesale compensation
was 23% plus a possible additional 5% Stock Order (PAD) Allowance
(described at p. 37) applied to purchases (CS 7018). On October 1,
1968, GM’s prices on the specified parts were increased to enable GM
to recover the amount that would be lost from making the increased
wholesale compensation payments (CX 7022A).

39. In a January 31, 1969, GM review (CX 7021A and B) the
following were noted:

(1) The Service Section, in collaboration with representatives from
each of the five car divisions, established overriding discounts
on the categories of parts selected by the Federal Trade
Commission;

(2) The discounts ranged from a minimum of 20% on high value
top and quarter panels to a maximum of 25% on nine categories of
parts priced under $20.00 at the dealer level. Overriding discounts of
22% and 23% were applied to the remaining categories such as
fenders, hoods, and deck lids. The average overriding discount for all
of the parts was estimated to be 23%; however due to some [13]
changes in price levels, the actual rate for the five car divisions was
22.4%:;

(3) The financial effect on General Motors of adding wholesale
compensation on 10,208 parts in the FTC selected categories was
estimated to be slightly over $18,000,000, computed on 1966 volume.
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This amount was recovered by increasing dealer prices 1.4%,
applicable to all parts including crash type items;

(4) Dealers’ gross profit dollars had been reduced 18.4% but the
percent of profit increased from 26.9% to 27.4% (CX 7021A);

(5) The amount of decrease in gross profit dollars and percent of
profit varied among divisions as illustrated in the following table:

Gross Profit Amount Gross Profit Percent
Millions Change Change
Old New New vs. Old Old New New vs. Old
$ $ % % %o %o % %
Chevrolet 134.81 114.92 ( 19.89) (14.8) 259 273 1.4
_ Pontiac 157.13 118.45  ( 38.68) (24.6) 285 27.4 (1.1)
Oldsmobile 147.85 112.27 ( 35.58) (24.1) 285 276 (.9)
Buick 190.32  146.67 ( 43.65) (22.9) 279 273 (.6)
Cadillac 192.09 178.75 ( 13.34) ( 7.0) 245 272 2.7
Total 82220 671.06 (151.14) (18.4) 269 74 5 -

Both Chevrolet and Cadillac were affected to a lesser degree than
the other three divisions because of a difference in the pricing and
discount patterns of the old program, whereas under the new
program, a uniform pattern applicable to all five car divisions was
adopted.

(6) Dealers had been operatlng in the area of a 25% gross profit
on wholesale sales for the previous three years and dealers would
show an increase in profit dollars on their retail sales due to
increases in parts prices;

(7) Since dealer expenses had been increasing and there was a
need to encourage dealers to engage in the wholesaling of crash
parts, an increase in the wholesale compensation allowance might be
in order. The cost to General Motors was estimated [14]to be
approximately $850,000 for each additional percent allowed (CX
7021B).

40. In the fall of 1969, GM’s suggested list prices on both
replacement and crash parts again were 1ncreased The increases
averaged approximately 4%, with no part raised in excess of 6 %%.
Changes also were made in base discounts to dealers from GM’s list
prices. It was forecast that the change in the base discount rate
would result in a slight reduction in the dealers’ average gross
margin on retail sales, but that this would be more than offset by an
_increase in wholesale compensation. Dealers began to receive a base
discount of 40% and a standard wholesale compensation rate of 25%.
Previously the discounts had ranged from 35% to 44% and wholesale
compensation rates had varied from 20% to 23%, depending upon
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the parts groups involved. All part numbers within each compensa-
ble parts group were made eligible for wholesale compensation (CX
7023A-B).

41. Generally, each increase in the dealer price due to changes in
the rate of wholesale compensation was accompanied by a propor-
tionate increase in the list price of the relevant parts (RA 904, RA
905). This was due to GM’s maintaining the dealer price at
approximately 40% of the list price (CX 7225C) (CCPF 304).

42. - Crash parts were made eligible for both the 5% Stock Order
(PAD) Discount and wholesale parts compensation. The object was to
assist dealers in greater penetration of the wholesale parts market,
both replacement and crash, which was estimated to be approximate-
ly six times larger than the total retail parts market. As an example,
a carburetor, Group 3.725, having a compensation rate of 12.6%
(which indicated that only approximately 50% of the volume of parts
in that group were formerly eligible for wholesale compensation) was
made eligible for 25% wholesale compensation in that group (CX
7023A-B). . :

43. The “General Motors Parts Division Body Shop Price Sched-
ule” (CX 7422A-Z-3) contains a suggested list price and a suggested
trade price for the automotive replacement parts GM offers for sale
to its dealers (Tr. 2056). The list includes all of the parts which are in
the definition of crash parts contained in the complaint in this
matter (Tr. 2056). The dealer net price, before other discounts or
rebates, is the same as the suggested trade price and is the price GM
recommends dealers charge to IBSs and other commercial auto body
repairers (Tr. 2059).

44. In 1970, another FTC investigation of the effects of wholesale
compensation began (RX 28F). The staff concluded: (1) that wholesale
compensation had not achieved price parity between dealers and
IBSs; (2) that prices to consumers had risen; and (3) that there would
be an estimated 10% drop in consumer prices if wholesale compensa-
tion ended (RX 28G). [15]

45. On March 21, 1972, still another investigation was initiated
to look into *. . . possible monopolization of crash parts by the auto
makers” (RX 28H). There were many discussions within GM
regarding ways to resolve the controversy with the FTC (Tr. 2224).
Two objectives were to settle the controversy and to reduce or
eliminate wholesale compensation costs (Tr. 2143, 2168) (CX 7253)
(RPF 259). .

46. On July 11, 1975, a settlement proposal was made to
Commission staff under which GM would sell crash parts directly to
any IBS at the dealer net price from the 27 field warehouses
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operated throughout the United States if that proposal would end
_ the investigation. GM acknowledged that the Robinson-Patman Act
(15 U.S.C. 13) would require that the independent body shop
operators be accorded the same prices and services as the dealers (CX
7010E).

47. The proposal called for car dealers to continue to distribute
the overwhelming majority of crash parts to independent auto body
repair shops and to receive wholesale compensation from GM for
doing so. GM did not intend to substitute its 27 warehouse
distribution locations for the dealers’ 12,000. Rather, the warehouses
would be an alternative source when an IBS operator felt that he
could not buy the crash part he needed at a competitive price from a
dealer (ALJX 13D, Supp. to CX 7012).

48. Also, in the summer of 1975, the Commission retained
Cambridge Management Associates, management consultants, to
survey existing warehouse distributors to determine whether they
would be interested in selling crash parts. The survey contemplated
that the distributors would sell to jobbers, who in turn would sell to
the IBSs or to car dealers who chose to buy from them rather than
directly from the manufacturer. It was projected that the jobber—an
additional link in the distributive chain—would need an average
gross margin of 25%-46% to perform his function (ALJX 14S, Supp.
to CX 7014).

49. In October, 1975, the Automotive Warehouse Distributors
Association (AWDA) whose membership accounts for the great bulk
of independent wholesale parts distributors, advised the Commission
that its members were not interested in distribution of sheet metal
parts (i.e., crash parts) and that they were not equipped to stock and
handle them (ALJX 14T, Supp. to CX 7014). AWDA is a trade
association representing approximately 500 of the nation’s 1000-
1500 warehouse distributors (WDs). GM is also a member of AWDA.
WDs sell automotive replacement parts to jobbers who resell them to
installers (IX 2; Tr. 2248; 8640-41) (CCPF 322).

50. AWDA opposed IW-IBS access in order to prevent its WD
members from facing additional competition (Tr. 12588). The [16]
members feared that GM would sell maintenance-type (replacement)
parts, as well as crash parts, to independents and that this would
place GM in direct competition with WDs for jobber business. If GM
sold crash parts only to IBSs, AWDA would not oppose IW-IBS
access (Tr. 12591-92; 12664-66). (CCPF 323). A former executive of
AWDA testified that changing the distribution system might reduce
the availability of crash parts (Tr. 12523-24) (RRB 323). '

51. In early October, 1975, GM raised the amount of the
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wholesale compensation allowance from 25% to 30% (ALJX 13G,
Supp. to CX 7012). _

52. Later, on February 5, 1976, in another proposal to the
Commission, GM said that it would broaden the Wholesale Compen-
sation Plan by paying a dealer an allowance for the sale of eligible
crash parts to an IBS for any make of GM car, e.g,, a Pontiac dealer
than would be able to obtain wholesale compensation on the sale of
Chevrolet, Oldsmobile, Buick and Cadillac crash parts (ALJX 13G,
Supp. to CX 7012). Under this proposal, any of the 12,000 GM dealers
would have been able to claim wholesale compensation whenever an
eligible crash part, regardless of the make of car it fit, was sold to an
IBS (ALJX 13H, Supp. to CX 7012). This proposal was made after
GM officials concluded that the July 11, proposal would not be
acceptable (ALJX 13B, Supp. to CX 7012).

53. In addition, the proposal called for GM to make crash parts
for subcompacts and light duty trucks eligible for wholesale compen-
sation on a trial basis, with the option of changing at the end of six
months if GM’s principal competitors, including the foreign manu-
facturers, did not implement a similar plan (ALJX 13I, Supp. to CX
7012).

54. Also in 1976, on March 1, 8, and 12, the Subcommittee For
Consumers of the Committee on Commerce of the United States
Senate conducted hearings on the cost of automobile crash parts and
subsequently published “Automobile Crash Parts”, the transcript of
the hearings for the use of the Committee on Commerce (ALJX 17).
At the hearings the Director of the Commission’s Bureau of
Competition testified that GM’s February 1976, proposal was “par-
ticularly disappointing” (RX 28J), “totally inadequate” and that the
wholesale compensation plan had “raised prices to consumers
without achieving its goal of price parity for IBSs” (RX 28K). He also
commented that State Farm Mutual Automobile Insurance Compa-
ny favored requiring the auto makers to sell directly to independent
wholesalers (RX 281-J).

55. Later that month the February proposal by GM was rejected
by the Commission and the Complaint was issued. See p. 1. [17]

The Respondent

56. General Motors Corporation is a Delaware corporation orga-
nized on October 13, 1916, with its headquarters at 3044 W. Grand
Boulevard, Detroit, Michigan. (Answer, | 2). GM ‘is the successor to
the General Motors Company, which was organized on September
16, 1908 (RX 310R).
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57. GM is, and for many years has been, engaged in the
manufacturer and sale of a wide variety of products, including
automobiles, trucks, buses, diesel locomotives, diesel engines, earth
moving equipment, household appliances, and automotive parts
(Answer, | 3). The principal makes of automobiles GM manufactur-
ers and sells in the United States are: Chevrolets, Pontiacs,
Oldsmobiles, Buicks, and Cadillacs (RA 746 and 748). There is a
separate GM division for each of these, with each division franchis-
ing dealers to sell its own make of auto (Tr. 1999). Trucks are
franchised by the Chevrolet Division and the General Motors Truck
and Coach Division (Tr. 1999). A dealer franchised to sell several
makes is franchised by each division whose brand he sells (Tr. 2000
2001).

58. GM and its dealers’ primary business and interest is in
selling cars and trucks (Tr. 9869; 12651) (CCPF 183).

59. New car customers expect the manufacturer of the car that
they buy to see to it that parts and service are available for that car
(Tr. 11008). As a consequence, car manufacturers such as GM must
provide the necessary back up stocks of parts (Tr. 11009; 13978-79).
Many other considerations such as the car’s styling, size, sticker
price, gas mileage, and resale value are at least as important to a
prospective car purchaser as the cost of crash parts (Tr. 1382) (CCPF
185).

60. Accident repair costs are of little, if any, importance to most
purchasers buying an automobile since they believe their insurance
will cover damage expenses above the deductible amount (CX 7815P)
(CCPF 188).

61. GM automobiles come in 12 different body sizes. As many as
four car divisions produce unique models of the same body size.
Generally, each body size and each division’s model of that body size
consists of both unique and common crash parts, e.g., Chevrolet’s B-
body Impala and Caprice (Tr. 10124-30, 10153-55) (CCPF 13) (RRB
13). .

62. In 1976, GM-manufactured automobiles accounted for 45.5%
of total U.S. automobile registrations and GM trucks for 42% of total
U.S. truck registrations (CX 7409A, C).

63. GM also sells various maintenance type automotive replace-
ment parts such as wire and cables, spark plugs, brake shoes,
batteries, and carburetors to nondealer resellers who [18]sell to
installers, including some GM dealers (RA 757, 758, 761).

64. The following table shows in gr- >r detail and for more
recent years the level of operations of GM (RX 310P and Q):
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65. GM is the largest manufacturer of automobiles and light
trucks in the United States (Answer, | 5). The only light trucks
which GM manufactures and sells in the United States are made
under the Chevrolet and GMC names (RA 750).

66. In 1972, GM sales of automotive replacement parts, including A
crash parts, as defined in the complaint, exceeded 250 million dollars
(Answer,  6).

67. GM engages in a continuous and substantial course of trade
in commerce and affects commerce throughout the United States
(Answer, 1 7). : '

Crash Parts

68. All service GM crash parts, as defined in the complaint, are,
and for many years have been, produced either by GM or by
independent manufacturers for GM. They are distributed by GM
exclusively to its dealers who either wholesale, otherwise resell, or
install the parts (Answer, | 10). Michael C. Mehan, Executive in
charge of GM’s U.S. service parts operations, i.e, General Motors
Parts Division (GMPD) and AC-Delco Division, testified that the
parts enumerated in the complaint are crash parts but did not agree
that the definition was all inclusive (Tr. 2009).

69. GM sells most of its crash parts exclusively to approximately
12,000 GM dealers (Answer, { 11). However, not all GM dealers have
body shops (CCA 61). '

70. As of December 31, 1974, GM owned and operated 23 GM
dealerships and had a temporary financial interest in 379 (RA 764).
Some of the 23 and many of the 379 conducted body shop operations
(RA 767 and 769) and many of each category resold crash parts to
installers in 1974 (RA 768A, 770A).

71. There are more than 5,000 different crash parts for GM 1968
72 model year automobiles and trucks (Answer, { 15). There are 112
different Chevrolet fenders. In recent years Chevrolet has sold an
average of 4,500 of each different fender in each year. Since there
were approximately 6,500 Chevrolet dealers (as of May 12, 1967),
Chevrolet dealers buy an average of less than one fender per year of

“each different fender (CX 7000D).

72.  All crash parts produced by independent manufacturers for
GM are produced from tooling GM owns except for parts for [19]step
vans (RA 720).

73. On eligible parts dealers currently receive a rebate of 30%
(wholesale compensation) of the dealer price on qualified sales to
wholesale customers, including IBSs (Tr. 206870, 10252-54, 10294).
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74. Crash parts as a class are bulky and require considerably
more space for storage than replacement parts. They are more easily
damaged and harder to handle than the typical replacement part
(Tr. 12509-10; 12629-30; 10459-61; RX 51S) (RPF 79).

- 75. GM does not pay wholesale compensation on dealer resales of
crash parts exclusively used on a brand of automobile the dealer is
not franchised to sell, e.g., a Chevrolet dealer selling a crash part for
a Pontiac (RA 795-799).

76. GM pays wholesale compensation on resales of eligible crash
parts by its dealers: (1) to independent automotive repair shops, body
shops, gasoline stations, fleet users (5 car or light truck minimum);
(2) to non-GM-dealer new car or truck dealers, e.g., Ford, American
Motors, British Leyland; (3) on emergency sales to another GM dealer
to meet a service customer’s needs or to an outlying GM dealer who
has been approved as a buyer by the cognizant GM franchising
division of GMPD; (4) to independent used car and truck dealers; (5)
federal, state, county, and municipal government agencies. Sales: (1)
to retail customers, (2) to insurance companies for use on a vehicle
owned or titled in the name of an insured, (3) to a department of the
selling dealer’s dealership, or (4) to anyone who purchased eligible
parts for resale directly or indirectly to a GM car or truck dealer, are
typical of those resales for which wholesale compensation is not to be
claimed (RA 801, Attachment A).

77. In order to get his rebate and after he has wholesaled the
part, the dealer files a report in which compensation is claimed (Tr.
2006). Wholesale compensation is not to be paid to a dealer for a part
used in the dealer’s own body shop (Tr. 4753; Tr. 11020) and is to be
paid on dealer-to-dealer sales only if an emergency existed or if the
sale had prior GM approval (e.g., to an isolated dealer in a remote
location) (Tr. 2087-90; CX 7253D) (RPF 34).

78. Wholesale compensation payments require substantial ad-
ministrative expenses in addition to the cost of the payments. For a
GM dealer to obtain wholesale compensation, he must obtain a form
from GM, keep track of qualified sales, enter the sales on the form,
and send the form to GM. GM must transmit the form to the dealer,
receive it back, process it, issue credits, and, on occasion, audit
dealers (CX 700E; Tr. 2165-66, 11972-74) (CCPF 307). [20]

79. The added costs of wholesale compensation are not offset by
any other benefits, such as the receipt of superior service. GM
dealers do not perform any services under the wholesale compensa-
tion plan that they did not perform prior to its adoption (Tr. 10231).
To receive wholesale compensation on crash parts, GM dealers need
not stock, maintain any facilities, deliver, solicit sales, pass out
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technical bulletins, or do anything else except sell to qualified
purchasers (Tr. 2201, 10239-40) (CCPF 309).

80. Except for parts carried over for use as original equipment in
successive model years, service GM crash parts typically are
inventoried, for 7 to 12 years (RA 864).

81. GM does not rechrome or sell rechromed bumpers, or
salvaged/used crash parts (RA 867-869).

82. In 1975, more than 13,000 crash parts were included in GM’s
wholesale compensation plan (RA 893).

83. When GM increases dealer prices, it usually also increases
suggested list prices so that the discount from suggested list to dealer
net price remains approximately the same as before the price change
(RA 905). :

84. GM usually starts production of a 6 to 8 months’ supply of
crash parts for automobiles and light trucks at least 2 months prior
to introducing the new model (RA 913 and 916).

General Motors Dealerships

85. The basic policy of GM is and has been to distribute its cars
through independently owned and operated dealerships (CX 7029B).
There are about 5,000 GM dealers who wholesale GM crash parts
(Tr. 10285). There are approximately 7,000 additional who could
purchase and wholesale crash parts (RX 2). (RPF 183).

86. As of February 24, 1977, in the United States the various
divisions making GM cars had the number of dealers shown:
Cheverolet-5992; Pontiac-3239; Oldsmobile-3322; Buick-3025 and;
Cadillac-1616 (RX 33B-F). -

87. GM at one time owned automobile dealerships in the
Manhattan section of New York City but these were phased out in
1976. GM currently owns and operates no automobile dealerships
but does own 18 truck dealerships, which are primarily involved in
the sale and service of medium and heavy duty trucks (Tr. 9863-64)
(RPF 186). :

88. To facilitate the opening of dealerships, GM has a Dealer
Investment Plan operated by its Motors Holding Division [21}(MHD)
(CX 7029C). As of October 31, 1964, of 13,395 dealerships, 306 or
2.3% of the total, were operating under the MHD Plan (CX 7029C).

89. As of December 31, 1977, GM had a financial interest in 345
or 3% of the 11,660 GM dealerships in business (RX 34).

90. MHD dealerships accounted for an estimated 4.3% of total
GM dealer wholesale parts sales and an estimated 5.3% of total GM
dealer body shop sales (RX 34; RX 38; RX 40) (RPF 187(d)).
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91. Under the plan the entrepreneur/dealer provides at least
25% of the capital required and MHD provides the balance. The
dealer gets voting stock and is paid a salary. He buys MHD-owned
stock in the dealership in order to increase his interest (CX 7029D-
E). The dealer-operator conducts the day to day operations (Tr. 9846—
" 47; CX 7029E). However, two MHD representatives sit on the board
of directors (CX 7029E). Between 1929 when the plan began and
1964, 1,139 dealers bought their businesses in this way (CX 7029F).

92. The interest of MHD is limited in duration. Between 1970
and 1977, the average length of time during which MHD held
financial interests in such dealership ranged from five years, three
months, to six years, seven months (RX 34).

93. MHD financed dealers are free to buy parts from any source
they choose and otherwise to operate their dealerships as they see fit.
Purchases of parts from GMPD are on the same terms and
conditions as those made by other dealers and any resales are made
at dealer-chosen prices. Such dealers are audited periodically to
determine the status of MHD’s investment and to advise the dealers
concerning efficiency of their sales and other methods of operation
(CX 7029G). :

94. Each car manufacturer has the same incentives GM has to
distribute crash parts in the most efficient way possible (Tr. 15751
55; 15794-95) (RPF 102). All U.S. auto manufacturers and all foreign
automobile companies that have been selling cars in the U.S. since
the early 1960’s now distribute crash parts basically in the same way
(Tr. 2223; Tr. 9870) (RPF 103). But see “Chrysler’s Mopar Experi-
ence”, page 36.

95. The terms of the contract between GM and its various dealers
are set forth in a “Dealer Sales And Service Agreement”. The
agreement usually is executed for GM by the general sales manager
of the division responsible for the make of car the dealer sells,
another GM official, and a partner or the proprietor of the
dealership (RX 228-13). The contract calls for the dealer to . . .
carry in stock at all times an inventory of Parts and Accessories
adequate to meet customer demands and for warranty repairs,
special policy adjustments and campaign corrections . . .” Neither
dollar amounts nor number of [22]items to be inventoried is specified
in the contract (RX 2-W). The agreement also authorizes GM
personnel to examine and audit the books of the dealership (RX 2-Z).

96. GM makes recommendations as to the space which should be
devoted to the parts department which are based on the dealer’s
anticipated monthly sales of cars (“Planning Potential”) and Net
Dollar Inventory. The following table illustrates this:
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Planning Potential  Sq. Ft. Net Dollar Inventory Sq. Ft.

50 1200 $ 10,000 1500
101-125 1700 40,000 4500
201-225 2200 - 80,000 8500
301-350 3300 150,000 14000
(CX 7234B)

97. GM also recommends a mix of parts inventory on a model
year basis which its dealers should have. The optimum pattern per
GM calls for the inventory to be broken down as follows:

Year %
Current Model 10%
1 Year Old 20%
2 Years Old 25%
3 Years Old 20%
4 Years Old 15%

5 Years or Older 10%

(CX 7274E)

98. The dealer is required to use and keep up to date a
satisfactory uniform accounting system of a type designated by GM
and to furnish to GM . . . by the tenth of each month, complete and
accurate financial and operating statements . . .” (RX 24). GM
audits some dealers claims under the wholesale compensation plan
(RA 806) and reviews the records of all of its dealers (RA 811A).

99. In wholesaling eligible service GM crash parts a GM dealer
can obtain 30% lower prices on parts that are uniquely applicable to
the make of automobile he sells than can GM franchise dealers who
are franchised to sell other makes (see RA 923A).

100. GM dealers and IBSs perform most of the body repair work
which is done on GM automobiles and light trucks [23](Tr. 1202). GM
dealers are the principal competitors of IBSs in performing such
repairs (RA 774-5; Tr. 1201-02). IBSs do body work on all makes of
vehicles but most GM dealers tend to specialize in repairing the
models they sell (Tr. 1200-01, 9495, 9498) (CCPF 39).

101. The price GM dealers charge IBSs for new GM crash parts
may vary throughout the United States (CCA 55).

GM Dealers as Parts Wholesalers

102. GM dealers are not expected to stock all or even some of the
slowest moving crash parts (Tr. 10086-88). In states where there is
an inventory tax, GM dealers do not want these slower-moving parts
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to sit on their shelves. They prefer to carry faster-moving items (Tr.
6982-83) (RPF 77).

103. GM dealers need not engage in parts wholesaling or the
operation of a body shop (Tr. 9094). If they wholesale parts, they are
not required to stock parts (Tr. 9904-05; 10268). The dealer deter-
mines which parts if any he will stock for any of his operations.
GMPD does not control the inventory practlces of GM dealers (Tr.

- 9094; 9907) (CCPF 36).

104. Dealers usually do not wholesale crash parts for makes of
cars they do not sell (Tr. 2126). If wholesale compensation were paid
on such sales some dealers would enter that field and others would
drop out (Tr. 2132).

105. Each of the crash parts listed in paragraph 1D of the
complaint is eligible for wholesale compensation (Tr. 2019).

106. A GM dealer is at an automatic 30% price dlsadvantage in
wholesaling non-franchise crash parts, i.e., those for makes he is not
franchised to sell (Tr. 10263-64, 10266). This constitutes a near total

" entry barrier to such sales (Tr. 14015), as relatively few GM dealers
do in fact wholesale crash parts for makes for which they are not
franchised (Tr. 2126) (CCPF 255).

107. It is the position of NADA that elimination of this limitation
would benefit IBSs and increase availability of parts to consumers at
" lower cost by increasing the competition among franchised dealers
selling different model vehicles (CX 7327Q). In its February, 1976,
settlement proposal GM mentioned that the elimination “would be
likely to increase competition” as “all 12,000 GM dealer locations
would be able to claim wholesale compensation whenever they sold
an eligible crash part . . . to an independent auto body repair shop”
(ALJX 13G, H, Supp. to CX 7012) (CCPF 257).

108. 'GM pays wholesale compensation on sales by one GM dealer
to another in two situations. The first is when the [24]purchasing
dealer is a so-called “country dealer”—a “small dealer in an outlying
area” (CX 7813B) who, with advance approval from GM, buys from
another GM dealer of the same franchise (CX 7813B; Tr. 2087). The
second situation is sales “on an emergency basis”, eg., when a
vehicle is “inoperative” (CX 7813B; Tr. 2087) (CCPF 311).

109. The “great majority” of collision damaged vehicles that are
repaired can be driven, however, “emergency basis” orders occur
- frequently, resulting in a considerable number of wholesale compen-
sation payments (Tr. 1576). A purchasing dealer need only state that
his purchase is for an emergency for the selling dealer to justify a
claim for wholesale compensation (Tr. 10573-74; 11063; 12024-25).

110. GM dealers consider an “emergency basis” to exist when
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damaged vehicle is in the shop of the dealer buying the part,
regardless of whether the vehicle to be repaired is in fact inoperative
(Tr. 9054-55; 11062-63). Neither the selling dealer nor a GMPD field
warehouse has the means of verifying whether a sale of crash parts
to another dealer is in fact for an “emergency” (Tr. 10357-58; 12024~
25). Generally, no attempt at verification is made by the selling
dealer (Tr. 11063-64). The purchasing GM dealer alone determines
whether there is an emergency (Tr. 2087) (CCPF 312).

111. Between 1972 and 1976, in auditing the wholesale compen-
sation claims of less than 5% of its approximately 12,000 dealers,
GM recovered $1,664,194 in erroneous claims (CX 7229). Most of this
recovery was due to ineligible sales between GM franchise dealers
(CX 7230A, B) (CCFF 313) (RRB 313).

112. GM officials recognize the problem of possible abuse of
wholesale compensation on dealer to dealer sales. These officials
view wholesale compensation on crash parts as facilitating cheating
on the claims and have sought to eliminate payments on sales
between GM dealers (CX 7346A). GM’s president has expressed
concern over the amount of wholesale compensation claimed on
dealer to dealer sales in some areas, and in general over the
significant amount paid in total on such dealer to dealer sales (CX
7253D-E, in camera) (CCPF 314). :

113. Inventorying of all crash parts at the dealer level would be
uneconomical because sixty-five percent (65%) of GMPD’s crash
parts sell at a rate of 500 or less each year. Ninety-six percent (96%)
of crash parts have sales of fewer than 5,000 units per year or less
than one per dealer (Tr. 10084) (RPF 55).

114. In the 1976 hearings before the Senate Commerce Commit-
tee, a representative of ASC testified that for then current GM
models, after the first six months, and for models up to three years
old, parts were readily available in a day or two (ALJX 17, pp. 63-64)
(RPF 59). [25]

115. GM dealers have an interest in the repeat purchase of cars
and therefore an incentive to insure the availability of parts, even
though a particular customer might make his repeat purchase from
another dealer (Tr. 15755-56; 10069-70; 8622-23). GM dealers or
their employees testified that their new car sales are affected by the
availability of crash parts (Tr. 10475-77; 10820-22; 11841).

116. In all but a few remote areas of some counties in the United
States, there are two or more dealers in each car line in the sale of
GM crash parts. The coverage is such that at least two dealers are
within an hour’s drive of nearly every populated area in the United
States (RX 33A-F) (RPF 65).
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117. Some GM dealers selling crash parts over wide areas offer
same-day or next-day service within a radius of several hundred
miles and impose no minimum order requirement. Some absorb
freight costs for orders over $200-$300 (frequently medium or
average size orders) and accept returns without penalty, including
absorbtion of return freight unless the customer is at fault (Tr.
10835-39, 10844; Tr. 10482-84; Tr. 5527-28) (RPF 70).

118. Approximately five thousand invoices and other evidence of
sales issued by 82 GM dealers to the IBS witnesses and the stipulated
summaries thereof, indicate that the average price at which these
IBSs purchase service GM crash parts was list minus 27% in 1974
and list minus 28% in both 1975 and 1976 (CX 2; CX 5373; Revised
CX 5374 - Second Revision CX 5706). By individual trade area, crash
parts were purchased at the following discounts off list for the
following years: '

AVERAGE DISCOUNT (%)

TRADE AREA 1974 1975 1976
Buffalo, N.Y. : - 28 29
Mansfield, Ohio - 26 27
Cleveland, Ohio 26 28 28
New Orleans, La. 27 30 29
St. Louis, Mo. - 27 28
Spokane, Wash. 26 25 25
Tucson, Ariz. 28 31 26

(Second Revision CX 5706) (CCPF 107). [26] _

119. Dealers generally sell crash parts for which they do not
receive wholesale compensation at a price of list less 25% (Tr. 14019
et seq., 14539—40). They buy these parts at “dealer price”, which is
list less 40%. Thus, for a noncompensable crash part listing for $100,
the dealer buys it for $60 and sells it for $75. The gross profit of $15
divided by the $75 selling price gives him a 20% gross profit margin
(Tr. 14022-26) (RPF 82).

120. Dealers receive a stock order allowance of 5% of “‘dealer
price” on all orders placed on bi-monthly stock or PAD orders (Tr.
11548-49). When a dealer buys a noncompensable crash part “on the
pad”, his cost is list less 40% less 5%. For example on a $100 list
part, his cost is $60 less 5% of $60 ($3.00) or $57. If he sold the part -
for $75, his margin would then be $18 ($75 less $57) divided by $75 or
25% above his cost (RPF 83).

121. If a GM dealer wholesales noncompensated new GM crash
parts at suggested trade prices, he realizes a profit margin of 20%
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and a mark-up of 25%. If the parts were purchased on stock order
(PAD), the gross profit margin would increase to 24% and the mark-
up to 31.6% (Tr. 15064, 15067-68) (CCPF 51).

122. Complaint counsel’s expert witness, Dr. Steven Nelson,
estimates that approximately 50% of crash part orders are on the
PAD and subject to the 5% stock order allowance (Tr. 14532). By
weighting the margins by the percentage of purchases on and off
PAD, dealers’ gross profit margin on non-compensable crash parts is
22% (RPF 84).

123. Considering wholesale compensation as a reduction in cost
rather than as part of the amount realized on the sale of the part, on
PAD orders for an eligible crash part dealers pay 40% of list, less
wholesale compensation of 30% of “dealer price”, less 5% of “dealer
price”. Thus, for a $100 list part, the dealer’s cost becomes $42, i.e,
$100 less $40 less $18 for parts not on the PAD, and $3.00 less or $39
for parts on the PAD (RPF 85). ’

124. Dr. Nelson estimated that compensable crash parts are
generally sold by dealers at prices ranging from list less 25% to list
less 40% (Tr. 14019). By taking this range of selling prices, dealer
margins on compensable crash parts, again with the 50/50 PAD
ratio, may be calculated: [27]

Margih, Margin, Margin,
Selling Price No Pad Pad Order 50/50 Pad .
List less 25% ($75) 44% 48% 46%
List less 40% ($60) 30% 35% 32.5%

(RPF 86) .

125. Dr. Nelson testified that approximately 60% of crash parts
sold by dealers are compensable and 40%are noncompensable (Tr.
14535 et seq.). Factoring the margins for compensable and noncom-
pensable crash parts in this ratio yields the following dealer gross
profit margins for all crash parts wholesaled:

Selling Price, Selling Price,
Noncompensable Compensable
Parts - Parts Calculation Margin

list less 25% list less 25% 6(46%) +.4(22%)= 36.4%
list less 25% list less 40% .6(32.5%)+.4(22%) = 28.3%

Therefore, if wholesale compensation is treated as a reduction in the

dealer’s cost of the part, dealer margins range from 28.3% to 36.4%

(RPF 87). ' ’
126. Again using the example of a $100 list part, if the dealer
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stocks the part he would have $60 tied up in it while it is in
inventory. After the dealer sells the part, whether it is the same day
he purchased it or two years later, he receives, under the example,
$78. In terms of the amount of money tied up in inventory, his gross
profitability in wholesaling crash parts, and the desirability of
wholesaling crash parts in relationship to returns available else-
where upon the investment of $60, it makes no difference to the
dealer whether the purchaser of the part hands him the $78 or
whether the purchaser hands him $60 and a third party, GM, hands
him $18 in wholesale compensation. In either event, he would have
had $60 tied up in the part and would not receive the $78 until the
part is sold. Therefore, the question is: “How do dealer gross margins
compare with margins of other types of wholesalers?”” or “How do
dealers gross margins compare with margins of other types of
wholesalers who say they would need to sell crash parts profitably?”.
It is only by treating wholesale compensation as part of the income
on the sale of the part, that meaningful comparisons can be made
(RPF 88).

127. Finally, again relying on Dr. Nelson’s testimony that
approximately 60% of crash parts sold by dealers are compensable
and 40% are noncompensable (See Finding 125), the following are
the dealer gross profit margins for all crash parts wholesaled: [28]

Selling Price, Selling Price,
Noncompensable Compensable
Parts Parts Calculation Margin

list less 25% list less 25% plus comp. .6(37%)+.4(22%) = 31.0%
list less 25% list less 40% plus comp. .6(25%)+.4(22%) = 23.8%

(RPF 92)

128. Dr. Nelson’s calculations regarding dealer gross profit
margin ranges on crash parts wholesaling are confirmed by actual
GM dealer financial data disclosing gross profit margins on dealer
total wholesale parts business. Actual data demonstrate gross profit
margins ranging from 25.8% in 1972 to 23.8% in 1977 (RX 301) (RPF
93).

129. If GM chose to sell to them, the most likely candidates for
entry into wholesaling new GM crash parts are IWs already selling
other products such as auto glass, rechromed bumpers, automotive
paint, abrasive, body shop supplies, and salvage parts to body shops.
Other candidates would be cooperatives formed by body shops (Tr.
13915-22) (CCPF 193) (RRB 193).

130. IWs generally provide at least one, and often more, free
same day delivery on the products they currently sell (Tr. 5463, 5475,
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5489-90, 7056-58). IWs believe that they could provide this same
service in wholesaling new GM crash parts (Tr. 5480, 6414) (CCPF
232).

131. Some GM dealers, including some large wholesalers of crash
parts, do not provide delivery service or provide poor delivery
service. Others provide excellent service (Tr. 3812-13; 12050-51)
(CCPF 232A). '

132. Some GM dealer wholesalers of crash parts use a very
limited sales force, and have no sales force to call on their crash
-parts wholesale accounts (Tr. 3019, 5467). If they have no sales force,
orders are solicited and taken by phone (Tr. 2726; 6491) (CCPF 239)
(RRB 239). :

133. When IWs and GM dealers compete in wholesaling on
products such as glass, mufflers or AC-Delco parts GM dealers fare
badly in securing such wholesale business or do not attempt to
compete with IWs (Tr. 10876) (CCPF 244).

134. IBSs have formed cooperatives which distribute products
other than crash parts to their members. For instance Consolidated
Automotive Parts, Inc. (“CAPI”) is a St. Louis cooperative which has
been in existence since 1973 (Tr. 2313). It handles a variety of
automotive parts, including sandpaper, paint and crash parts
applicable to Porsche, Audi, and [29]Volkswagon automobiles. (Tr.
2314). CAPI marks up these items 15% when reselling them to its
members (Tr. 2320). One of the reasons for the founding of CAPI was
anticipation that GM crash parts would become available to whole-
salers such as CAPI (Tr. 2317, 2469, 2471).

135. Many IWs have warehouses, delivery equipment, and per-
sonnel that could be used for the storage and delivery of crash parts.
For example, IWs currently operate the same types of delivery
equipment used by GM dealers who deliver crash parts (Tr. 5409,
5464). Additional personnel, warehouse space, and/or vehicles would
pose no problem for IWs (Tr. 2323-24, 6414, 6522, 13915-17) (CCPF
202). : ’

136. Many of the items which IWs sell to body shops are bulky.
For example, glass is as bulky as fenders. (Tr. 7666, 7671-72).
~ Windshields are stored in large racks similar to those used for large

crash parts (Tr. 11167). IWs also inventory heavy and/or bulky items
such as 55 gallon drums of thinner and antifreeze, heavy equipment,
spray booths, masking paper, rebuilt motors, salvage crash parts,
exhaust system parts, and rechromed bumpers (Tr. 3801, 3823, 5460,
6398, 6423, 6472) (CCPF 206).

137. Several IWs who expressed an interest in entering into the
wholesaling of GM crash parts currently stock in excess of 10,000
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parts numbers. (Tr. 3803, 5459, 11836). For instance, one wholesaler
of mechanical parts, paint, and body shop supplies, inventories over
100,000 part numbers, including some items that “turn” only 1%
times a year (Tr. 8846, 8893). Wholesalers of paint and related items
and rechromed bumpers may stock 8,000-10,000 parts (Tr. 3803,
5460). Glass wholesalers stock from 2,000 to 6,000 parts (Tr. 5406,
7671-72). CAPI in St. Louis stocks 30,000 parts (Tr. 2322)(CCPF 212).

138. There is little difference in the average speed of movement
between the parts stocked by IWs and large GM dealer wholesalers.
(Tr. 12022, 12025, 12042). The turnover of crash parts sold by large
GM dealer wholesalers is 3.2 to 5 times per year (Tr. 11893, 12042).
~ 139. Interested IWs would be willing to invest “whatever it

takes” to get into crash part wholesaling (Tr. 2322, 3050, 4408). For
example, a national wholesaler of rechromed bumpers would be
willing to invest $2 % million to $5 million initially to enter crash
part wholesaling (Tr. 7800, 7857), 3039); $500,000 to $1 million (Tr.
3039); $250,000 for initial inventory of crash parts applicable to a
single GM car line (Tr. 5473a, 5477) (CCPF 215).

140. IWs have several other incentives to enter into the wholesal-
ing of crash parts. Wholesaling such parts complements their
current business (Tr. 4402). IWs could spread their [30]Joverhead and
reduce unit costs by combining deliveries and using their existing
sales force (Tr. 6403-04, 6515-16, 7694, 8871).

Crash Parts and Their Manufacture

141. In 1975, GM gross sales of crash parts were in the hundreds
of millions of dollars (CX 7407 A, in camera). Based on 1977
wholesale compensation payments and a 60% eligibility factor (i.e,
the 13,000 parts on which wholesale compensation is paid out of a
total of 32,000 crash parts (Tr. 10072)), GM’s gross sales of crash
parts had increased more than 70% by 1977 (CCPF 46 and 306 - in
camera) (CCPF 15).

142. Crash parts are sold to a distinct class of customers, body
shops which specialize in the repair of crash-damaged vehicles.
These shops generally perform very limited mechanical repairs,
doing such work only when it is accident related. Consequently, body
shops’ purchases of automotive replacement parts consist almost
entirely of crash parts (Tr. 3059-60, 3835) (CCPF 54).

143. While the storage of some crash parts requires special bins,
such bins in general are not unique (Tr. 10997, 11046-47). Many such
bins are built to handle a particular type of crash part (Tr. 11046—
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48). Others can be used to store either crash parts or mechanical
parts (Tr. 11047) (CCPF 204).

'144. Normally GM crash parts will not fit or coordinate with
vehicles assembled by companies other than GM, and crash parts
applicable to non-GM vehicles will not fit or coordinate with GM
vehicles (Tr. 1192-94, 1365-66, 1678) (CCPF 56). Crash parts are not
standard and usually may be used only for the vehicle for which they
were designed (ALJX 9P - Supp. to CX 7006B).

145. Replacement of parts for reasons other than crash damage,
such as rust, is infrequent. Also, unlike replacement mechanical or
“functional” parts applicable to GM vehicles, crash parts are seldom
installed for purposes of maintenance or due to wear or mechanical
failure (Tr. 1361-62, 1675, 2260-61; CX 7226B) (CCPF 58).

146. Crash parts account for approximately 70%, both in units
and dollars, of all automotive parts replaced under insurance claims
for damage to GM automobiles and light trucks (CX 7405; see also
CX 7400A-V, CX 7401A-X and Z-3 to Z-36, CX 7402A-H) (CCPF 59).

147. Some GM crash parts can seldom, if ever, be repaired due to
their type of construction. For example, parts made of pot metal,
such as fender and rear end caps, parts which are chrome-plated,
such as bezels, grilles, moldings, and glass components generally are
not repairable (Tr. 2501, 3068, 3837) [31J(CCPF 62). Parts constructed
of plastic, fiberglass, and aluminum are very difficult to repair (Tr.
1729-30, 2501-02) (CCPF 64).

148. Dr. George Benston, GM’s expert witness, testified that
ownership of the dies used in the manufacture of new cars is the
decisive, competitive advantage that GM has over other potential
manufacturers of crash parts (Tr. 15747) (RPF 180). Usually there
exists a single set of dies which produces both original equipment
and service parts. The total cost of dies used in the manufacture of
crash parts for a particular vehicle varies greatly. It depends upon
the number of plastic rather than metal parts, the number of body
styles covered and the amount of use obtainable from tooling for
prior model vehicles (ALJX 9S, Supp. to CX 7006).

149. A new model normally utilizes substantial tooling from the
prior model which may be completely unchanged or modified to
create new lines through the use of inserts. The cost of tooling to
manufacture crash parts can run to tens of millions of dollars. This
cost stems from producing original equipment as well as service and
crash parts for repairs. GM estimates that service parts normally
account for less than 15% of the total volume of dollars spent on
tooling (ALJX 9T, Supp. to CX 7006). ‘

150. Original equipment and repair parts are often produced
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during the same run. They also may be produced on a separate
production run, but within the same plant. For these, setup costs
(excluding transportation charges) may run to several thousand
dollars depending upon the number of dies required for each part
and the complexity involved (e.g.,, 17 separate dies were required for
an outer rear quarter panel on the 1976 Chevrolet Impala) (ALJX
9U, Supp. to CX 7006).

151. No evidence was adduced indicating that GM has impeded
entry into the manufacture of parts, including crash parts (ALJX
9X, Supp. to CX 7006). Any manufacturer who cares to is free to
make GM crash parts (CX 7008).

152. “Total crash parts demand is high, . . . but with possible
exceptions, the demand for each individual part is probably quite
modest. The probability that a car will require the replacement of a
particular fender or other crash part with a new one during its life-
time is not great. One would not, therefore, expect this market to be
attractive to potential entrants.” (CX 7006E, quoting the Commis-
sion’s Office of Policy Planning and Evaluation (OPPE), 1975 Semi-
Annual Budget Review, Jan. 24, 1975 at p. IW-17).

153. For any one of the thousands of individual GM crash parts,
the demand is extremely low—particularly when compared to the
number of car models originally produced. For example, [32]between
1968 and 1975, fenders for Chevrolets alone accounted for about 11%
of production. The following table, included in a March, 1976, GM
presentation at the Congressional hearing mentioned above (Finding
54) shows this in greater detail:

Annual 3926848
Production 3926836 3953693 3953694 Front
Calendar Year Hood Fender L/H Fender R/H Bumper Bar
1968* 2,711 4,784 4,854 7,431
1969 17,120 25,097 25,331 39,937
1870 16,141 26,371 26,559 31,048
1971 13,917 21,637 21,688 17,228
1972 10,712 17,651 18,435 11,035
1973 7,296 13,397 13,675 7,149
1974 2,544 6,703 7,405 2,975
1975 755 3,614 4,211 1,675
Total 71,196 119,254 122,158 118,478
% of . .
Production 6.4% 10.8% 11.0% 10.7%

*(ALJX 14724, Supp. to CX 7014).
154. These figures illustrate one of the principal reasons why
other manufacturers have not entered the business of manufactur-
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ing crash parts. The replacement parts represented by the table
above were built as demand warranted during the lifetime of the
vehicle. Neither GM nor anyone else could maintain enough
warehouse space to economically produce anticipated crash parts
needs, such as those involving these four parts, in one production
run. Thus, over the years the dies for these units must be set up and
the parts produced as inventory needs demand and warehouse space
allows. This adds to consumer costs (ALJX 14Z24, Supp. to CX 7014).

155. The relatively low demand for crash parts is only one factor
which has discouraged other manufacturers from making them.
There also are the tooling costs. There are economies if the dies that
are required for most crash parts are used for producing both
original equipment and service parts and such [33]economies are
greater when original and service parts are produced during the
same production run. Some crash parts have little or no year-to-year
variation in their design. Thus, parts of several years past can be
scheduled along with current original equipment production. For
example, the trunk assembly for the Chevrolet Monte Carlo used
some of the same tooling for model years 1973 through 1976 (ALJX
14X, Supp. to CX 7014).

156. GM'’s Fisher Body manufacturing plants retain dies to make
sheet metal parts for models six to seven years old—and in some
cases even older. Typically, these dies, which may weigh ten tons and
over, are kept in storage yards. The dies are retrieved, steam
cleaned, reconditioned—in some cases partially rebuilt—and then
inserted into presses to run the required supply of service parts. This
is an expensive process because much of it is short-run and labor
intensive (ALJX 14Y, Supp. to CX 7014).

How Parts Are Distributed By Gm

157. Parts for GM’s vehicles are distributed by General Motors -
Parts Division (GMPD) and AC-Delco Division. GMPD and AC-Delco
are engaged wholly in warehousing, marketing, distributing, and
selling parts for GM (Tr. 1994-95).

158. Some parts, such as spark plugs, shock absorbers, radiators,
oil filters, fuel pumps, etc., are sold both by GMPD and AC-Delco.
Sheet metal parts, which generally includes crash parts, e.g., body
frame, chassis parts, interior trim parts, and engine parts are sold
exclusively by GMPD (Tr. 2003-04). Batteries are sold exclusively by
AC-Delco (Tr. 2011).
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159. GMPD was established to provide GM car dealers with the
parts they need for the make of car they sell (Tr. 1995). GM’s profit
from distribution of parts had declined due to rises in warehousing
and distribution expenses. These had doubled between 1962 and 1968
for the five car divisions (CX 7248B). The number of service parts
needed to serve the market had increased from 132,000 in 1955 to
316,000 in 1968 (CX 7248C). '

160. Within GM, GMPD is responsible for assuring the availabili-

~ty of parts to service GM cars. Aside from batteries, GMPD sells all
parts applicable to GM cars (Tr. 10043-45, 10181, 2012) (RPF 17).

161. From model year 1959 through model year 1970, each car
division either manufactured or purchased all crash parts applicable
to its make of cars. As of January 1, 1959, the predecessor of the
present GMPD, which at that time was a part of Chevrolet Division,
was made responsible for warehousing and distributing service parts
to Chevrolet, Oldsmobile, and Pontiac [34]dealers. Both Buick and
Cadillac had assumed responsibility for the distribution of their own
service parts, and maintained their own field warehousing opera-
tions. Buick and Cadillac field locations were consolidated into
GMPD between 1963 and 1966. However, each car division continued
to operate a factory warehouse supplementing the GMPD field
distribution centers. Many slow-moving parts, including some crash
parts, could be obtained only from those warehouses (CX 7002F).

162. GMPD was made a separate division of GM effective March
1, 1969, and began to assume all procurement and warehousing
functions, both field and factory. On September 1, 1970, GMPD
became fully responsible for the procurement and warehousing
functions. Initially it was not uncommon for GMPD to obtain
current model service parts from Fisher Body Division, although
Fisher had itself purchased the parts from an outside supplier. By
the beginning of the 1973 model year the transition to GMPD had
been concluded (CX 7002F).

163. Approximately 65% of the crash parts which GMPD sells
are manufactured by allied GM divisions (e.g,, Chevrolet, Pontiac,
Oldsmobile, Buick, Cadillac, Fisher Body) (CX 7011B).

164. Before GMPD was formed each GM car division had its own
warehouse parts plant (Tr. 2039; CX 7248D). At such parts plants
additional processing was and still is done on the part before
shipment to a dealer, e.g, cleaning, finishing, painting, protective
material applied or packaged (Tr. 2039; 10046-47) (RPF 22).

165. Crash (sheet metal) parts, chassis parts, interior trim parts
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and engine parts are sold by GM exclusively through GMPD. In
addition, parts with GM applications that are sold through AC-Delco
are also sold through GMPD (Tr. 2003, 10068, 10271) (RPF 18).

166. GMPD employs about 13,000 persons. The division does not
operate manufacturing plants, but buys parts in a finished state
from about 2,500 suppliers—both within General Motors and from
outside suppliers (ALJX 14Z-21, Supp. to CX 7014).

167. GMPD distributes about 300,000 parts. Of that number,
12,000 are AC-Delco parts with GM applications (Tr. 10271), and
about 32,000 are crash parts as defined in the Complaint (Tr. 2209).
The remainder, about 256,000 parts are neither crash parts, nor AC-
Delco parts (Tr. 14678, 10178) (RPF 19). GMPD makes no distinction
between crash parts and other parts (Tr. 10062) (RPF 20).

168. Of the 32,000 crash parts, 13,000 are eligible for wholesale
compensation (Tr. 10072). These 13,000 account for an estimated
60% of the dollar volume of sales of GM crash parts (Tr. 14535-36
and see RX 311A) (CCPF 46). [35]

169. In 1974-75, GMPD conducted a study of crash parts covering
13,155 separate part numbers. It showed that 23% of the part
numbers account for 87% of the sales. The balance, 77% of the total
of crash parts, or over 10,000 parts, had sales of less than 700 units a
year. The fastest-moving, those with sales of from 600 to 699 units a
year, had average dollar sales of less than $5,000 in the twelve
months ended May 31, 1975, and an annual rate of inventory
turnover of less than 1. Most of the 13,155 part numbers had annual
sales of less than 300 units and $2,000 with an annual inventory
turnover rate of less than .5. Four percent (4%) of the total, or 537
part numbers had piece sales as high as 5,000 during the year. These
sales averaged as high as $40,000 (CX 7006D).

170. GMPD only sells replacement parts to GM passenger car
and truck dealers (Tr. 1994). The dealers sell the parts through their
own service operation to car owners, to independent body shops, and
to other GM dealers (Tr. 1994-95).

171. Currently, GMPD maintains seven factory . warehouses
(“parts plants”) and 36 field warehouses (PDCs). Faster movirig parts
are shipped to GMPD field warehouses. The slowest moving are held
at the parts plants to be shipped directly to GM dealers as ordered
(Tr. 2039-40, 10046-47, 10107) (CCPF 17; RPF 24).

172. There are 25 GMPD field warehouses which stock parts for
GM automobiles and light trucks (Tr. 10047). These 25 are located in
or near major cities of the United States (RX 19C, D). For purposes of
placing and receiving orders, the approximately 12,000 GM dealers
are assigned to one of the 25 field warehouses, also referred to as
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PDCs or parts distribution centers (Ans. { 11; Tr. 2040, 2046; 10047-
48) (CCPF 18).

173. This channel of distribution is known as the independent
aftermarket (Tr. 12537). There are about 1,000 to 1,500 WDs and
over 30,000 jobbers (Tr. 12539; 8640—41). Parts sold in the indepen-
dent aftermarket are replacement parts, that is, parts that tend to
wear and are replaced periodically (Tr. 12490; 12614~15). Generally,
there are two or more manufacturing sources for each product line
(Tr. 12538). Firms in the independent aftermarket carry parts for
most makes of cars (Tr. 12538;.Tr. 12633) (RPF 15).

174. The car-part PDCs are: ten “Z” PDCs which carry the 12,000
fastest moving parts; nine “M” PDCs which carry the 12,000 “Z”
parts plus “M” parts, which are the 25,000 next fastest moving parts;
six “MF” or Master Factory PDCs carry the 12,000 “Z” parts, the
25,000 “M” parts, plus the “MF” parts which are the 28,000 next
fastest moving parts (Tr. 10048) (RPF 25). [36]

175. Of the 300,000 different parts in the GMPD system, approxi-
‘mately 225,000 or 75% are “F” parts. Of the 32,000 different crash
parts, approximately 56% are “F” parts (Tr. 13905). Of the 25 field
warehouses, six are “MF”, nine are “M”, and ten are “Z” (RX 19A-D;
Tr. 10045-46) (CCPF 20). v

176. The PDCs sell to the GM dealers (RX 19; Tr. 10043, 10045-
46). When a dealer places his order with his assigned PDC, a
computer discloses where the part is available and, if necessary,
refers the order to the nearest PDC or to a parts plant (Tr. 10090-97,
10099-100) (RPF 29).

177. GMPD’s order fill rate, e.g,, the percentage of items ordered
which are in stock at the point of initial order, was 95% for the 1978
model year (Tr. 10061) (RPF 30). In contrast, a GM dealer rarely can
fill an entire order for crash parts from inventory (Tr. 3162, 3272,
5956-57). ' :

178. Most IBS complaints involve low-demand, slow-moving parts
(Tr. 1866, 6982-83). GM dealers generally stock the fast-moving “Z”
parts which constitute about 8% of all GM part numbers, and these
dealers only stock the “Z” parts which are applicable to their
franchise line (Tr. 10242-44).

179. Many GM dealers rely on the GMPD warehouses or another
dealer as the primary source of stock for crash parts rather than
carry their-own inventory (Tr. 6520).

180. Parts plants stock the bulk of all parts, including the slowest
moving and older parts. In general, the parts plants supply the
PDCs, not dealers. However, the dealers are supplied very slow
moving parts and some special-order parts from the parts plants. For
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these slow moving parts, which are stocked principally at the parts
plants in Michigan, GM uses air shipment. Dealers normally are
supplied from the PDCs. The PDCs receive the parts from parts
plants and from manufacturers (Tr. 2040). [37]

181. The following shows the geographical locations of these
GMPD facilities:

Parts Plants @_)_ Master PDCs (9)

Flint (Complex = Baltimore
Plant 01, 02, 03, Boston
Grand Blanc and Cincinnati
Toledo) Denver

Martinsburg Jacksonwville

Drayton Plains Livonia

Pontiac Los Angeles

Lansing Minneapolis

Detroit Portland

Zone PDCs (12) Master Factory PDCs (6)

Buffalo Atlanta

Cleveland Chicago

Houston Dallas

Indianapolis Englewood (Newark)

Kansas City Oakland

Louisville St. Louis

New Orleans

New York

Omaha

Philadelphia

Pittsburgh

Richmond

(ALJX 14Z-22, Supp. to CX 7014) [38]
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AC-Delco

183. AC-Delco maintains seven field warehouses and stocks
60,000 part numbers consisting of over 30 product lines. These lines
include spark plugs, filters, carburetors, fuel pumps, wire and cables,
seal beam units, shock absorbers, and ignition parts. AC-Delco sells
to approximately 3,000 customers. These consist of WDs who sell to
jobbers and occasionally to the customers of jobbers such as
independent garages, gasoline stations, and car dealers (T'r. 1995-96,
2003, 2050-51, 2210) (CCPF 10).

184. AC-Delco also sells to national accounts such as Firestone
Tire & Rubber Co. and Montgomery Ward & Co. (Tr. 1995). Some
WDs make some sales to GM dealers (Tr. 1996), however, GM dealers
are not permitted to buy parts directly from AC-Delco (Tr. 2001).

185. AC-Delco parts are generally items that can be used on both
GM and non-GM cars (Tr. 2015-16, 2230-32). Basically they are parts
that are required in the maintenance of the car, e.g, spark plugs,
filters, shock absorbers, points, condensers, bulbs, headlamps, fuel
and water pumps. (Tr. 10183).

186. With few exceptions, crash parts, as defined in the com-
plaint, are not AC-Delco parts (Tr. 2003-04) (RPF 13).

Chrysler’s Mopar Parts Distribution Experience

187. Before the early sixties, Chrysler sold its parts from five or
six Chrysler-owned plant warehouses to 10 (in 1963) independently
owned Mopar wholesalers who resold the parts to Chrysler dealers
and other retailers (RX 21Z-50) (RPF 111). In the early sixties,
Chrysler began phasing out the Mopar wholesalers and replaced
them with 13 or 14 Chrysler-owned field warehouses. It also divided
its parts into two groups and began selling them in two separate
channels. All parts applicable to Chrysler cars were sold directly to
Chrysler dealers. Single source parts, including crash parts, were
sold to the dealers exclusively. Parts not applicable to Chrysler cars
were not sold to the dealers. In other words Chrysler switched to a
system like GM’s (Tr. 8486-88, 8494) (RPF 112).

188. The system that Chrysler discarded is similar to the one
which the order proposed in the Complaint would establish. Chrysler
spent $53 million to change to a system like GM’s. Chrysler has not
chosen to switch back. Chrysler’s choosing not to switch back is
significant because as Dr. Benston, GM’s economist witness, noted,
Chrysler is: [39]

now in a position of selling off aé;ets, of contracting their operations. The simple
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thing, it would seem to me, for them to do would be to sell off this whole system, sell
off the warehouses, disband the system, go back to the old system and have a better
way of serving consumers for their own benefit or.saving resources or something else.
They are selling off a lot of things. They are not selling off their warehouses, they are
not shifting to independents, to my knowledge. I can’t think of any better evidence
that people who have had previous experience with another system are in a position of
‘wanting to disband some part of their operations, choose not to disband that part of
their operations. (Tr. 15818-19) (RPF 119).

189. The $53 million cost that Chrysler incurred in the 60’s is an
indication that the costs of changing GM’s system would be high.
Inefficiencies created by changing the system would add costs which
would be passed on, ultimately, no doubt, to the consumer/car owner
(Tr. 15734). There also would be a cost to the car owner if parts
‘became less available (Tr. 15735) (RPF 125).

Ordering Methods

190. There are four principal ways GM dealers order crash parts
from GMPD: '

1. The Stock Order (PAD order) is for routine restocking. Each
dealer has an assigned day every two weeks on which he can place
his stock order (Tr. 10053; 10461-64). Parts are shipped within two
days of the receipt of the order (Tr. 10053). Dealers receive a five
percent (5%) additional discount on such orders. This is because such
orders enable GMPD to fill large quantities per order at convenient
times; however, the saving is not translatable into specific cost
savings (Tr. 2078-80; Tr. 10072-74, 10232-34, 10236, 10238-39)
(CCPF 22). GM prepays the freight charges on PAD orders (Tr. 2079).
Neither a minimum inventory nor a minimum dollar amount or
number of units need be handled to qualify for the 5% stocking
allowance (Tr. 2080).

2. The Supplemental Stock Order (SSO). These orders may be
placed at any time (Tr. 10054). Parts ordered in the morning are to
be shipped out the next day. Parts ordered in the afternoon are to be
shipped on the second day after the day of the order (Tr. 10054,
10108). No minimum order is required (Tr. 10056, 10357-58). GM
prepays the freight on such orders (Tr. 2081) (CCPF 24).

3. Car Inoperative Order (CIO). This order is used when a car is
inoperative because of a lack of parts. GM prepays the [401freight
(Tr. 2081). A CIO order has priority at GMPD ahead of Stock Orders
and Supplementary Stock Orders (Tr. 10056-57).

4. Very Important Part (VIP). The VIP order receives top
priority, may include a search of all warehouses and going to the
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manufacturer of the part. The dealer pays the freight (Tr. 2076-77,
1082-83, 10058-60, 10109-11) (RPF 31).

191. CIO and VIP orders may be used by any GM dealer at any
time, regardless of whether that dealer stocks or not, to obtain
service GM crash parts for use in the dealer’s own body shop or for
resale to IBSs (Tr. 1191112, 12073-74). A GM dealer may rely solely
on CIO and VIP orders to obtain service GM crash parts (Tr. 12074)
(CCPF 228); however, GM imposes a surcharge of two dollars plus 5%
of each line item price on such orders (Tr. 10057, 10109-11, 11264
66) (RRB 228).

192. GM parts specialists hold that a well run parts department
will order parts on the following basis: 80% PAD, 15% SSO, 5% CIO
or VIP (CX 7332C). GM officials have stated that dealers near a field
warehouse do not order enough parts on their bi-monthly stock
orders (PAD) because they can get the part immediately on a CIO
basis. In short, it simply does “not pay a dealer near a warehouse to
stock crash parts” (CX 7332C).

193. Orders are filled at GMPD warehouses in the sequence of
VIP and “will call” first, followed by CIO, SSO, and PAD in that
order (CCPF 22-25; Tr. 8009). GM officials have stated “GMPD needs
more PAD and less CIO” and “wholesale compensation is being
abused” in that it is being paid to GM dealers with little stocking
done in return by the dealers (CX 7355B). -

194. Some warehouses limit “will calls” to certain hours (Tr.
2084-85). GMPD’s Baltimore warehouse, to which 377 GM dealers
are assigned, can handle up to 60 dealer “will calls” a day. This is so
even though dealers seldom pick up during evening hours (Tr. 2084—
85, 10398-99, 10401, 10411). The purpose of “will call” orders is to
satisfy dealers urgent requirements or, in some instances, to permit
direct delivery to a wholesale customer (CX 7238E) (CCPF 26);
however, most GM dealers prefer to receive shipment by common
carrier, with freight prepaid by GM (Tr. 10423-25) (RRB 26). _

195. At the Baltimore warehouse, a master PDC, PAD orders
account for 46% of the orders, CIOs 30-31%, SSOs 14%, VIPs 1 %%
and will calls 7% (Tr. 10436-37) (CCPF 28 & 229) (RRB 229).

196. Except for VIP orders and will calls, GMPD generally ships
" parts to dealers in trucks. Truck shipments occasionally take over 24
hours to reach some dealers, although not those dealers located
within the metropolitan area of the warehouse. If the shipment is
from a warehouse to which the dealer is not assigned, transit time
may exceed two days (Tr. 10097-99; 10408) [41]
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GM Parts Pricing and Monitoring

197. GM suggests to its dealers a wholesale price of list less 40%,
for compensable crash parts and for noncompensable parts list less
25% (Tr. 10071-72, 10253-54) (RPF 35).

198. GM has not and does not control or monitor: (1) the price
dealers charge wholesale customers for crash parts; (2) the territory
in which they sell; or (3) the types or classes of customers to which
they sell. GM dealers do not have any exclusive right to wholesale
crash parts in their franchise line in particular territories (Tr. 2090,
1066667, 11022-25) (RPF 37).

199. GMPD, in submitting recommended prices for crash parts to
the GM officials responsible for the decision, includes comparisons
with the prices of similar parts for competing manufacturers’
vehicles (Tr. 10291; CX 7228A-H). Witness Daly, who was employed
by Chrysler, also considered competitive manufacturers’ prices in
pricing Chrysler crash parts (Tr. 8651) (RPF 52).

Insurance Companies and Crash Damaged Vehicles

200. Approximately 90% to 95% of all business done by both IBS
and Dealer Auto Body Repair Shops (“DBS”) is paid for by insurance
companies (Tr. 1872, 2399) (INPF 1). This is not likely to decline due
to the growing number of state mandatory insurance laws. As a
consequence, obtaining insurance-paid business is crucial to body
shops (Tr. 2297, 3857) (CCPF 127). For almost all purchases of crash
parts the real consumers ultimately are insurance companies (Tr.
1872) (INPF 20).

201. Since 1970, the major casualty insurance companies have
substituted in most instances for the two or three appraisal system a
system of cost control in obtaining estimates in connection with their
paying for repairs of crash damaged vehicles (Tr. 4309-11). Under
the two or three appraisal system IBS and DBS auto body repair
shop personnel make the estimate and arrive at their own prices for
insurance-paid business (Tr. 4314) (INPF 2 & 3). Under the cost
control system insurance company appraisers and/or drive-in ap-
praisal centers operated by the insurance company are used to
prepare the estimate and arrive at the price. This gives insurance
companies more control over the prices they pay for the repair of
crash damaged vehicles (Tr. 4315) (INPF 5 & 6).

202. Primarily in rural areas, where drive-in claim centers do not
exist and on-site appraisals by company or independent appraisers
are inconvenient, some companies still operate on a competitive bid
system. Under this system, the customer secures [42]several esti-
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mates (usually 2 or 3) from body shops and if he does not have a
preference for a particular shop, quality of work considered, the
company will then refer him to the body shop with the lowest
estimate (Tr. 1575-76, 1682) (CCPF 129). '

203. In writing appraisals for the repair of crash damage,
insurance companies: (1) use standard “crash manuals” to determine
the time to be allowed to repair the vehicles (Tr. 1439); (2) use the
“prevailing” or “going” labor rate in the area (Tr. 1450-51) and; (3)
use the “prevailing” or “going” discount in the area on crash parts
(Tr. 1451, 1452, 1453). Normally, these are determined by the
insurance companies (Tr. 5169, 2410, 7624) (INPF 6-9).

204. For claims settled directly with the insured, appraisers for
* most insurance companies, whether they are at a drive-in claim

center or in the field, will normally calculate the estimate using
parts discounts extended by body shops in the area (Tr. 1218, 1319)
(CCPF 130).

205. Most insurance companies, including the largest ones such
as State Farm, Allstate, Farmers Group, Safeco, Liberty Mutual,
Nationwide, and Grange, designate certain body shops as “pre-
ferred”, “one-stop” or “competitive” (RX 288; Tr. 1219, 4844, 5797).
Such shops generally are those which have agreed in advance with
the insurance company to accept jobs at an agreed-upon parts
discount and, sometimes, labor rate. A preferred shop will normally
accept the insurance company’s estimate without first seeing the
vehicle and preparing .its own estimate (Tr. 1221, 1322, 1324) (CCPF
132). ’

206. Usually neither an IBS nor DBS will have insurance-related
work referred unless the shop management has agreed to do that
work both at the “prevailing” labor rate and the “prevailing”

-discount rate (Tr. 1450-51, 1452, 1453, 1836-41) (INPF 13).

207. A very sizeable portion (80%) of insurance-paid work on
crash damaged vehicles is performed by body shops to which the
claimant is referred by the insurance company (Tr. 6862-63).

208. In St. Louis, Cleveland, and Tucson, virtually all IBSs and
DBSs extend a parts discount on insurance work. In these areas, GM.

- dealers offer a discount of at least 10%, and frequently more, up to
as much as 25% on bumpers (Tr. 1843, 8277) (CCPF 138).

209. In New Orleans, Buffalo, and Spokane, only some IBSs give
a 10% parts discount while all GM dealer body shops extend
discounts of at least 10%, and as much as 20% to those insurance
companies that refer the most business (Tr. 3117-18, 3156, 3651-54,
3657, 736364, 7915). In Mansfield, Ohio, discounts are given by GM
dealer and independent body shops only as included [43]in the
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estimates prepared by adjusters in referral situations. However, GM
dealer body shops successfully attract most of the insurance business
by submitting lower bids (Tr. 6595-96, 6610-11) (CCPF 139).

 210. Failure to match GM dealer discounts results in IBSs losing
insurance-paid business to GM dealers (Tr. 1325, 2301-04, 3655,
3660-61) (CCPF 141) (INRB 141).

211. In some instances, IBSs match the discounts offered by GM
dealer shops to obtain insurance company referrals. If they do, the
IBSs get their fair share of referral work (Tr. 6675-76) (CCPF 142).

212. Some IBSs could not continue in business if they were to
meet the discounts GM dealer shops give to insurance companies (Tr.
2851, 3653-54, 4212). Al's Body and Fender Repair in Spokane,
Washington, for example, used to give a 10% discount to insurance
companies but soon found it had “too slim a margin” and so couldn’t
afford to continue it. Today Al’s gives no parts discount but in so
doing loses considerable volume. Because he competes with GM
dealers who give 15-20% parts discounts to insurance companies,
 Al’s gets no GM referral work. Consequently only about 10% of his
business is on GM vehicles (Tr. 7363-66) (CCPF 145).

Repair or Replace with New or Used Parts

213. When a motor vehicle is crash damaged the owner has
several options. A new replacement part may be installed or the
damaged part may be repaired or replaced with a used part. Some
parts may be replaced with a partial panel not manufactured by the
new vehicle supplier. Also, the repair may not be made or, if the
damage is extensive, the vehicle may be scrapped. If it is, additional
used parts become available (CX 7006B).

214. Salvage crash parts are used crash parts obtamed from
wrecked vehicles (Tr. 1385, 1731). Salvage yards purchase wrecked
GM vehicles, disassemble them and wholesale the salvageable GM
crash parts to body shops (Tr. 1908-10, 4415) (CCPF 68).

215. A survey was conducted by GM in 1974 of thirty-one
automobile body repair shops in Fort Wayne, Indiana. The operators
of the shops estimated that in fifty percent of all instances of crash
damaged vehicles, original parts were repaired and reused (CX
7006B-C). The repair rather than replacement of parts on crash-
damaged GM vehicles has been decreasing in part due to changes in
vehicle construction (Tr. 2501).

216. Recent year GM automobiles and light trucks contain more
and more crash parts made of fiberglass and aluminum to [44]reduce
weight and thereby meet federal mileage requirements (Tr. 1265-66,
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1384, 1729-30) (CCPF 65). The repair of fiberglass crash parts poses a
health hazard and is, therefore, disfavored by body men (Tr. 2501).

217. Frequently parts are replaced when they could be repaired
at lower cost. This is because:

(1) Owners may insist on new parts—especially on newer cars—
even though a repaired part would be satisfactory;

(2) Some repair shops work almost exclusively on a high volume
basis and can process more jobs by replacing parts than by devoting
the time to repairs—even though the cost saving to insurers and
consumers could be substantial;

(3) In some cases, body repair shops do not or cannot employ
persons possessing the necessary skills to repair rather than replace;

(4) The insurance adjuster may not have been sufficiently
trained to recognize how parts can be repaired and to understand the
cost equation of repair versus replacement. Lacking this practical .
knowledge, he may be unable to obtain the insured’s agreement to
repair the part rather than replace it (ALJX 14Z-6, Supp. to CX
7014).

218. Insurance companies have fostered and continue to foster
the installation of used or salvage parts (Tr. 1764, 1246) (RPF 191).
Allstate recommends used parts whenever possible to avoid total
losses (Tr. 1247). Travelers requires used parts installation, regard-
less of consumer opposition, whenever possible and economical,
including on current models (Tr. 1510-11) (RPF 192).

Salvage Parts

219. Unlike GM dealers, salvage yards and bumper rechromers
tend not to specialize in the sale of parts for only one make of vehicle
(Tr. 124344, 1400) (CCPF 71).

220. Salvage yard operators and rechromers consider their
respective businesses to be separate industries from the wholesaling
of new GM crash parts (Tr. 1947) (CCPF 73). '

221. Far more new GM crash parts than salvage GM crash parts
and rechromed GM bumpers are used in replacing damaged portions
of GM automobiles and light trucks. On claims paid by leading
insurance companies for crash parts applicable to GM cars and light
trucks, approximately 75%-90% of the dollar [45]amount paid and
approximately 85% of the units obtained are for new rather than
used GM crash parts (CX 7400H-I, CX 7401A-D, W, CX 7403, CX
7405; Tr. 124349, 1399-1400, 1568).

222. Several of the parts most frequently needed to repair crash
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damage, such as exterior moldings, grilles, fender and rear end caps,
bumpers, and lamp assemblies are seldom available as salvage. This
is due in part to the difficulty of removing them from wrecks and/or
the unacceptable condition in which such units are found on wrecked
vehicles (Tr. 1392-93, 1938-39). Other salvage crash parts which
seldom are utilized include rocker panels, wheel opening panels, and
quarter panels (CX 7400H; CX 7401A-V) (CCPF 79).

223. In general, salvage crash parts are only available as part of
an assembly rather than as individual parts. In other words, salvage
yards generally decline to sell individual crash parts from a front
end, rear end or door assembly, preferring to sell the entire unit (Tr.
1240, 1391, 1734-35). A front end assembly usually includes the front
bumper, grille, left and right fenders, hood, lamp assemblies, and
moldings. A rear end assembly usually includes the left and right
quarter panels, trunk lid, rear body panel, lamp assemblies, mold-
ings, and rear bumper. A door assembly will usually include the door
skin, door hardware, and door inner panel (Tr. 1239-40, 1390-92,
1734-35). ,

994. Vehicle owners and body shop operators strongly prefer new
over used crash parts (Tr. 1251-52, 1255). Some body shops use
salvage crash parts and rechromed bumpers only when there are no
new crash parts available (Tr. 4506-08) (CCPF 86).

225. Salvage crash parts are often bent, rusted, previously
repaired, scratched, or otherwise damaged, and in need of removal of -
old paint. The outside storage of salvage crash parts alone results in
their deterioration. Thus, it is frequently necessary to trim salvage
crash parts by cutting off unnecessary material and otherwise to
expend extensive labor to refurbish them prior to use (Tr. 1396-97,
2267-68) (CCPF 88).

226. If the price of a salvage crash part approached that of a new
crash part, a body shop would buy a new part if it were available (Tr.
2510) (CCPF 93).

227. The price charged for any given salvage crash part is
primarily a matter of supply and demand, the salvage yards’ cost of
acquiring the part, and the condition of the part. Consequently, the
price of any particular salvage crash part may fluctuate widely.
Prices change frequently and vary from one year to the next. Due to
the condition of the part the price may vary on a salvage yard lot for
the same model year. Unlike GM crash parts there are no set or
published prices or price lists for salvage GM crash parts (Tr. 1259~
60, 1262, 1925-27, [46]1945, 1948-49) (CCPF 95).

298. Almost without exception the price trend over time is
exactly the opposite for new crash parts and salvage crash parts.
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Prices of new crash parts increase as the vehicles they fit become
older, while the prices of salvage crash parts fall rapidly Wlth time
(Tr. 174849, 2511-12, 2514) (CCPF 97).

229. As a consequence of consumer preferences and increasing
price disparity over time, salvage GM crash parts are utilized less
frequently on the most recent GM vehicles. They are used increas-
ingly as the vehicle becomes older, in part, to avoid “totalling”, i.e.,
not repairing the vehicle. In contrast, new crash parts are utilized
almost entirely on newer models and are used less frequently as the
vehicle ages (CX 7401 Z9-Z26, Tr. 1246) (CCPF 100).

230. State Farm, the world’s largest automobile casualty insurer
(Tr. 1667), has actively encouraged the use of used parts. At all times
State Farm stresses consideration of used parts, including salvage
assemblies and rechromed bumpers (RX 200G, RX 212D, RX 223A).
If it costs less to replace with salvage parts and they are available,
State Farm prefers salvage over new (Tr. 1764, 1792). If there is a °
substantial cost difference between new and used crash parts, State
Farm makes a settlement offer based on used parts, even though
consumer preference is for new, and does so even for current and
recent models when used parts are available (Tr. 1791) (RPF 194).

231. Salvage yards have made used GM crash parts more readily
available by use of long distance telephone and Telex lines to other
yards and published parts locators (e.g., RX 228; RX 236), enabling
them to locate and obtain salvage parts on a national basis if they
are not stocked locally. Even current model GM crash parts may be
obtained from salvage yards on a 24-hour basis (Tr. 9928-29; RX
138M, RX 273A). The long line system is like a conference call. It has
speakers on which one person may speak to everyone else on the line
(Tr. 1927).

232. Manuals, such as those published by Mitchell’s and Holland-
er, assist salvage operators in determining which parts are inter-
changeable for which vehicles (Tr. 1964-65) (RPF 200).

233. The salvage industry has had some success in persuading
body shops to use salvage parts (Tr. 1968-69).

234. Rechromed bumpers also compete with new bumpers, are
priced relative to new bumpers, and are easy to install (Tr. 7795—96)
(RPF 201).

235. Availability of salvage GM crash parts may vary by model
year. After the second model year they are more available (CCPF 98)
(Tr. 3603, 1386-87). A salvage yard’s most frequent [47]sales are of
parts after the second model year. For example, in 1976, about 91%
of witness Arnold’s parts sales were for cars older than two years (Tr.
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1930-31) (RPF 203). Those needed for the less popular GM models
are seldom in good supply (Tr. 1249-50, 1389-90) (CCPF 80).

236. The prices of new and salvage GM crash parts are related
and new and salvage GM crash parts are competitive with each other
(Tr. 1523, 1861). Usually the list price of salvage parts is expressed as
a percentage of the list price of the comparable new part, although
the percentage factor may vary with the model year of the vehicle
(Tr. 2782, 1950-51). As new parts prices escalate, the prices of used
parts tend to follow (RX 278F, G) (RPF 205).

237. An Aetna study of repairs paid for indicated that 23.6%
(dollars) of GM crash parts purchases were for salvage parts (Tr.
1546). A similar State Farm survey disclosed that 28.6% (dollars)
were for salvage parts (CX 7400; Tr. 1590-91) and a study by
Travelers indicated that the figure was approximately 24% (dollars)
(Tr. 1493-94, 1497) (RPF 209-11).

238. Dr. Benston testified that used crash parts are one of several
substitutes for new crash parts (Tr. 15748, 15775). Also, it is stated in
an FTC staff memorandum (1973 Annual Planning Report) that new
crash parts “are in competition with recycled crash parts and in
some cases, with repaired parts” (RX 51L) (RPF 213).

239. The dollar volume of used automotive parts sold annually is
substantial. In a 1969 study, the U.S. Commerce Department,
Business and Defense Services Administration, estimated that
nationally the used parts industry provides $4.5 billion in replace-
ment parts annually, about one-third the dollar value of replacement
parts consumed by the automotive aftermarket. (These parts would
be valued at $15 billion new.) Half of these used parts are consumed
by the repair trade (RX 138G, R). Mr. Arnold testified that about
40% of this figure would be crash parts ($0.9 billion), and about 63%
of those crash parts would be for GM vehicles ($567 million) (Tr.
1953-54). :

240. GM’s Motors Insurance Company subsidiary stresses repair
over replacement of damaged crash parts (Tr. 3934) as does GM
(ALJX 14Z-3, Z-6 and Z-7, Supp. to CX 7014) (RPF 217).

241. Of Allstate’s total losses, almost fifty percent of damaged
GM crash parts are repaired rather than replaced (Tr. 1265). State
Farm studies indicated that parts are repaired rather than replaced
40% to 50% of the time (Tr. 1730) (RPF 220). :

242. State Farm has calculated that 43% of the damaged [48]
parts (units) including bumpers and exterior moldings covered by its v
policies are repaired rather than replaced (CX 7400H). Bumpers are
replaced by used bumpers 60% of the time in terms of dollar volume
of replaced parts (CX 7400L). By excluding bumpers and exterior



464 Initial Decision

moldings from CX 7400H, the extent of repair (units) becomes 58%
(RPF 221).

Why Have Prices ‘of Crash Parts Increased?

243. The upward trend in crash parts prices is not solely due to
GM'’s decisions to raise prices because of factors related to profitabili-
ty. For example, on March 12, 1976, the 1972 Chevrolet Chevelle
- front and rear bumper parts had a combined list price of $146. The
list price of the 1975 Chevelle bumper parts on that date was $417.
Of the total $271 difference, $244 was due to the addition of bumper
parts which were required to meet the federal bumper safety
standard. More details are shown in the table following:

GENERAL MOTORS CORPORATION
BUMPER PARTS PRICE COMPARISONS
CHEVELLE: 1972 VS. 1975 MODEL

Parts List Prices
Bumper Part Description March 12, 1976

Chev. Chevelle Difference
72 Model 75 Mode! Amount Percent

$ $ $ %
Front Bumper Face Bar 78.25 82.25 11.00 1441
Front Bumper Reinforcement —_ 101.00 101.00 XX
Front Bumper Energy Absorber _— 21.20 21.20 XX
Rear Bumper Face Bar 67.75 83.25 15650 229
Rear Bumper Reinforcement — 101.00 101.00 XX
Rear Bumper Energy Absorber — - 21.20 21.20 XX
TOTAL 146.00 416.90 270.90 1855

(ALJX 14Z17, Supp. to CX 7014)

244. The bumper reinforcement and energy absorbers required
on the 1975 Chevelle were not required on the 1972 model, which
accounts for much of the increase in price. As federal bumper
standards become even more stringent in 1979-1980, the crash parts
costs for bumpers probably will increase further (ALJX 14-H, Supp.
to CX 7014). [49] ‘ '

245. 'Between September, 1971, and March of 1976, GM service-
part prices increased approximately 37%, while crash parts, taken
as a specific category, rose 35%. During approximately this same
period, the price of steel mill products, from which many crash parts
are made, rose 58% and GM’s average hourly labor costs rose 51%.
The cost of paper products, which figure importantly in the
packaging and distribution of service parts rose 67%. Rail transpor-
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tation, another significant cost in the parts business, went up 51%.
The composite index of industrial commodities rose 55% (ALJX 14K,
Supp. to CX 7014). , _

246. In the mid-70’s there was an advertising campaign and
representations were made by insurance company representatives to
a congressional committee holding hearings on the cost of crash
parts that the cost of replacing all the parts to completely repair a
1973 Chevrolet could range up to $24,000. It was not clear that the
$24,000 was for parts and labor. GM responded that individual parts
always involve far greater costs than finished consumer goods in

‘unit packaging, stocking, cataloging, inventory expenses, obsoles-
cence, and shipping to provide availability. As with most, if not all,
manufactured products, the cost of buying and installing the
individual parts of a car one at a time would be significantly higher
than the cost of a production-line-assembled new car or product
(ALJX 14L, Supp. to CX 7014).

Does GM’s Method of Selling Crash Parts Discriminate Against
IBSs?

- 247. Most IBSs perform repair work on all makes of cars and
light trucks, including foreign-make vehicles. However, due to the
large number of GM cars on the road, work done on GM-made
vehicles accounts for a significant amount of the potential volume
for IBSs and generally for a significant amount of their actual
receipts (Tr. 5222-23). Formerly, work on GM vehicles constituted a
greater percentage of IBSs’ business than it does today (Tr. 2599)
(CCPF 123).

248. On purchases of crash parts from GM dealers, IBSs pay an
average of approximately list minus 22% on noncompensable and
list minus 32% on compensable parts (Tr. 10,520, 14,521). On non-
PAD orders, GM dealers pay list minus 40% and on PAD orders list
minus 43% for both compensable and noncompensable crash parts
(RX 311A; Tr. 14515-16) (CCPF 43).

249. Dr. Nelson testified that these averages show that there is a
15.7% average price differential between what IBSs and GM dealers
_ pay for new service GM crash parts on the basis of his estimate that
60% of the purchases are of compensated parts and that 50% of the
GM dealer purchases were on PAD (Tr. 14536, 14560-62).

250. Dr. Benston testified that a comparison between the [50]
total cost incurred by each, not just a comparison between the
invoice prices paid, is a way to determine whether IBSs are at a cost
disadvantage in competing with GM dealers (Tr. 16109).
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251. Dr. Nelson testified that a wholesaling GM dealer would not
resell at his cost to buy a part, that a dealer who transfers a part
from his warehouse to his own body shop has real world costs
allocable to the transfer and needs a minumum gross margin of 20%
(translating to 25% mark-up over cost) to stay in business (Tr. 14469,
14920-23) (RPF 126).

252. The time it takes for an IBS to receive a crash part differs
widely depending on whether the part is in the inventory of the
dealership from which the part was ordered. If it is in inventory, it
may be as little as one hour or as;much as 24 hours until delivery (Tr.
2381, 2451-52, 4044, 11131-32, 10644-46). If a part is not in the
dealer’s stock delivery time depends on whether another local GM
dealer has the part, as well as the proximity of the nearest GMPD
warehouse. In warehouse cities such as Buffalo, St. Louis, Cleveland,
and New Orleans (RX 19C), it may take three days for IBSs to receive
parts ordered by the dealer from the local GMPD warehouse (Tr.
4801-02, 7503) (CCPF 114) (RRB 114).

253. The parts departments of GM dealers perform services in
wholesaling crash parts to both their own body shops and IBSs. The
services performed include ordering, receiving, and maintaining
inventory (and obtaining non-stocked parts from other dealers or
from GM warehouses), labor in stocking and picking parts from
shelves for orders, delivery, order taking and interpretation, billing
and record-keeping (Tr. 11018, 11035, 11988-89, 10449-54, 10473
75).

254. Costs associated with the inventorying function include
labor to receive, store, pull (remove from stock), and load parts,
financial costs for investment in inventory, as well as the cost of
facilities to house the parts, insurance, and equipment to store and
move them. (RPF 128).

255. There also are costs in servicing IBSs such as billing costs,
the costs of extending credit, including credit checks, uncollectable
accounts, and money tied up in receivables (Tr. 10846, 10487-88).
There are also vehicle and driver expenses for free delivery, and
counter service expense (Tr. 11221-22; 10663) (RPF 130).

256. GM financial studies indicate that the national average of
dealers’ parts and accessories departments’ direct and allocated total
expenses is approximately 25% of the purchase price of all parts.
Between the years 1970 and 1975, dealers’ parts and accessories
departments total expenses ranged from 22.6% to 25.3% of the cost
of sales (RX 35;Tr. 11421-22) (RPF 132). [51]

257. For warranty repairs, where GM pays for the part, GM pays
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its dealers cost (dealer net) plus 30%. This permits the dealer a profit
of roughly 5% (Tr. 11430-31) (RPF 133).

258. NADA studies have disclosed that dealer overhead in parts
wholesaling is between 30% and 37.5% of the cost of the parts and
that there was a need for GM to increase wholesale compensation
(Tr. 8187-88; See also, ALJX 17, p. 95).

" 259. Mr. Daly, the former Chrysler official, said that a 25% to
27% margin is required to cover costs of handling crash parts at the
wholesale level (Tr. 8667) and that a fair dealer markup over cost
would be 25% to 33.3% (Tr. 8684) (RPF 134).

260. GM dealers generally mark up crash parts sold or trans-
ferred to their own body shops at 25% over the cost of the parts. This
is an accounting practice recommended by GM (Tr. 11420-21, 4753).
In contrast to the warranty reimbursement of 30%, the GM
recommended transfer price of adding 25% to dealer net for parts
moving from the parts to the body shop departments does not include
a profit (Tr. 11430-31). A GM official estimated that 60% to 65% of
all GM dealers use the 25% transfer price (Tr. 11424). Some GM
dealers use a 30% markup (list minus 22%). (Tr. 10491) (RPF 135).

261. When the average cost of the wholesaling function which
dealers perform for themselves, as measured by the GM recommend-
ed transfer price (25% of dealer net, no profit), or the warranty
reimbursement (30% of dealer net, 5% profit), is added to the
average purchase price of the part to the dealer, the total cost of the
parts installed by dealers averages from about list less 27% to list
less 24%. These figures are obtained in the following manner. In
order to determine the average purchase price of a part, the
allowance must be taken into account. About 50% of crash part
orders are on the PAD (Tr. 14532 et seq.). With half of the order at
dealer net (list less 40%, or 60% of list), the average purchase price is
58.5% of list, i.e., on a $100 part dealer cost will be $60 off PAD and
$57 on PAD, the average of these two is $58.50 or 58.5% of list. When
256% 1is used as the measure of the dealer’s wholesaling cost, the
average total cost of the part to the dealer is his average purchase
price plus 25% of dealer net (68.5% X 25% = 14.6%. 14.6% +
58.5% = 73.2% of list price) which translates into about list less
27% as the net cost to the dealer for parts he uses in his own body
shop. On warranty work, where the reimbursement is 30% of dealer
net the net cost to the dealer is 76% of list price which translates
into about list less 24%. (68.5% X .39% = 17.5%.17.5% + 58.5% =
76.5% of list price). Without the PAD allowance, the cost to the
dealer is from list less 25% to list less 22% (RPF 139). ‘

262. IBSs do not incur the stocking costs of GM dealers in {52]
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handling crash parts (Tr. 14016). IBSs testified that they do not
provide for themselves wholesaling services or incur the costs related
to them (Tr. 7662-63, 7973-40) (RPF 140). '

263. GM dealers charge IBSs, 25% to 40% off suggested list price
for compensable crash parts (Tr. 10847-48, 10664-65). (RPF 141).

IBSs Numbers, Sales Volume and Numbers of Employees

264. IBSs are generally smaller operations than GM dealer body
shops, the former often being one or two man shops (CX 7327G; Tr.
4796-97, 4866, 8292) (CCPF 151).

Growth in Numbers - Government Data

. 265. For the period 1963 through 1967, U.S. Census Bureau Data
show that the number of IBSs (SIC Code 7531) increased by 4,621
(28.5%) (RX 39). During this period, GM did not pay wholesale
compensation on crash parts sales. Wholesale compensation began in
September or October, 1968 (Tr. 2096-97) (RPF 152). v

266. Between 1967 and 1972, the number of IBSs reporting to the
U.S. Census Bureau grew by 10,982 (52.7%), while the estimated
number of GM dealer body shops declined about 343 (8.6%) (RX 38;
RX 39) (RPF 153).

267. According to U.S. Census Bureau data, the number of non-
dealer repair shops, other than body shops (SIC Codes 7534, 7538 and
7539) increased by 24% between 1967 and 1972, a significantly lower
growth than that of the IBSs. These non-dealer repair shops are
categorized by the Census Bureau as “General Automotive Repair
Shops”, and “Other Automotive Repair Shops” (RX 39) (RPF 154).

268. IRS data showing the numbers of IBS proprietorships and
partnerships (but not corporations) indicate a growth between 1967
and 1972 of 51% (RX 314A) and a growth between 1967 and 1976 of
55.3% (RX 318). Between 1967 and 1976, GM body shops declined in
number by 4.2% (RX 38) (RPF 155).

Growth in Sales - Government Data

269. For the period 1963 through 1967, U.S. Census Bureau data
show that sales by IBSs grew by $263 million (47%) (RX 39) (RPF
157).

270. Between 1967 and 1972, sales by IBSs, according to Census
data, increased by nearly $952 million or 116%, while GM car dealer
body shops’ sales, according to GM data, increased by approximately
$226 million or 40%. During the same period, according to Census
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data, non-dealer repair shops, other than [53]body shops, had a sales
increase of 62% (RX 38; RX 39) (RPF 158).

271. According to IRS data, between 1967 and 1976, sales by IBS
partnerships and proprietorships grew by 151%. Unlike the Census
data, the IRS data do not include corporations (Tr. 14326). Over the
same period GM body shops’ sales grew by 92% (RX 317) (RPF 159).

272. The growth in sales by IBSs, including corporations, can be
estimated by the process of linking the Census data, showing the
growth of sales of IBSs (corporations included) over the 1967-1972
period, with the IRS data showing the growth in sales of IBSs
(corporations excluded) over the 1972-1976 period (Tr. 16027-34). -

273. Between 1967 and 1972, IBS corporations grew by a higher
precentage than IBS partnerships and proprietorships (Tr. 14370).
Assuming that IBS corporations grew by only the same percentage
as the IBS partnerships and proprietorships in the period 1972-1976,
it is estimated by using the linking process, that IBSs (corporations
included) grew in 1967-1976 by 196%, or by more than twice the
percentage (92%) that GM dealer body shops grew over the same
period (RX 322) (RPF 160).

Dun and Bradstreet Data

274. Dun and Bradstreet data demonstrate that IBSs have
continued to grow in numbers, sales, and employees. From 1972 to
1977 the number of IBSs surveyed by Dun and Bradstreet grew by
53%, or from 11,644 to 17,864. The number of GM body shops
(according to GM data) declined from 9057 to 9001. Sales receipts for
these IBSs grew by 85% or from $894 million to $1.651 billion. GM
dealer body shops’ sales (according to GM data) increased by 53%, or
from $571 million to $979 million. According to the Dun and
Bradstreet survey, the number of non-dealer repair shops other than
IBSs increased in the same period by 20%, a significantly lower
growth rate than that of the IBSs. These non-dealer repair shops also
experienced a lower growth in sales when compared to IBSs, 76%
compared to 85% for the IBSs. The number of employees of IBSs also
grew between 1972 and 1977 from 49,438 to 80,019 (62%), compared
to employment growth in non-dealer repair shops, other than IBSs,
from 235,179 to 244,622 (4%) (RX 38, RX 43) (RPF 162).

. 275. A Dun and Bradstreet study also reveals that the failure
rate for IBSs was 15 per 10,000 in 1977, a decline from 32 per 10,000
in 1972. Only one of the 23 retail lines of business for which Dun and
Bradstreet maintains failure rates in the normal course of business
experienced a lower failure rate in 1977. Motor vehicle franchise
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dealers had a failure’rate of 20 per 10,000 (RX 303A-B; Tr. 12251)
(RPF 164). [54]

Telephone Directory Listings

276. Based on telephone directory (Yellow Page) listings, the
number of IBSs in Buffalo, Cleveland, New Orleans, St. Louis and
Tucson has grown over a ten-year period. Between 1967 and 1977,
the growth rate was almost 83%. In St. Louis, the growth rate was in
excess of 26%. In Tucson, the rate was about 105%. During the ten-
'year period, the body shop growth rate for these five areas was 38%.
For Spokane, there are no comparable data for 1967, but in the five-
year period between 1972 and 1977, there was an increase of over
30% in the number of IBSs (RX 41) (RPF 166).

277. Based on 1977 Yellow Pages listings, more than 72% of the
IBSs in Commission counsel’s selected areas, excluding Mansfield,
Ohio, are located where population has been declining. From 1970
through 1975, Buffalo lost 1.6% of its population; Cleveland, 4.3%;
and St. Louis, 1.7%. During the same period, the nation’s population
rose by 4.8%. The two remaining cities, which showed an increase in
population since 1967, and for which ten-year body shop data are
available, are New Orleans and Tucson. These cities show an
increase in the total number of IBSs of approximately 83% and
105%, respectively, which outstripped the percentage increase in the
populations of these areas between 1970 and 1975 (RX 41; RX 42)
(RPF 168).

278. Several witnesses testified that listings in the Yellow Pages
are a reliable method of analyzing numbers of IBSs entering or
leaving the business (Tr. 4269, 7047) (RPF 167).

Financial Health

279. Some of the IBSs that grew the most in terms of gross sales
declined in profitability, or actually experienced losses (Tr. 4184-85;
4816-20). Others that grew in terms of gross sales in fact cut back on
their number of body repair men, billed fewer hours or repaired
fewer vehicles (Tr. 4205, 4207, 4227, 6557-58, 6590-91, 6650-52).

280. Not only is the apparent profitability of IBSs very low, but
the actual return to the owners is even lower than the profit figures
indicate due to the owners’ low salaries or withdrawals (Tr. 2292-93,
2483-84, 4010-11, 4827, 4831, 4841-42, 4859).

281. In recent years, as the profitability of collision work has
declined, many IBSs have entered into other fields, most of which are
related to collision repair work (Tr. 15250-51), such as towing (Tr.
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5692); boat repair (Tr. 6775-76); appraisals (Tr. 4794-95, 4967);
salvage pools (Tr. 7039); fiberglass repairs (Tr. 3125); gasoline sales
(Tr. 5691-92); office furniture and cabinet repair (Tr. 7041, 9373);
design and [55]installation of van interiors (Tr. 7042); salvage vehicle
rebuilding (Tr. 5987, 9374); patchwork on rusted out cars (Tr. 4945);
mechanical and radiator repair (Tr. 3777); body shop supplies,
abrasives and heavy equipment wholesaling (Tr. 6163-64); rust
proofing (Tr. 3994); and frame straightening (Tr. 4823-24, 4967,
7095).

282. In practically all cases, these sideline operations have
assumed an increasing share of the IBSs’ total volume of business
because they are more profitable than collision repair work (Tr.
3681, 4121, 4190, 4967-68). In some cases, IBS operators have
virtually closed down their automobile collision repair operations in
favor of these other enterprises (Tr. 4041, 9374) (CPF 169).

283. Other IBSs concentrate on specialized collision repair work
(Tr. 8287-91 (heavy duty trucks and equipment); Tr. 2982 (heavy
trucks and buses); Tr. 5569 (heavy equipment); Tr. 7911 (Winnebago
campers); Tr. 9374 (vinyl tops and customizing, trucks and trailers))
(CCPF 171).

284. Sublet work from dealers constitutes a significant share of
the volume of some IBSs (Tr. 5009-10, 7906, 7911-13). IBSs generally
are eager to take on any sublet work they can get (Tr. 4858-59; see
official notice Tr. 15251-52) (CCPF 174).

285. If IBSs received price parity in obtaining service GM crash
parts, IBS witnesses testified they would: (1) expand and modernize
their facilities (Tr. 9376); (2) purchase new and more sophisticated
equipment (Tr. 4864); (3) hire additional or more skilled employees
(Tr. 3127, 3668); (4) raise their employees’ salaries or provide fringe
benefits such as paid vacations, uniforms, and hospitalization
benefits (Tr. 2860, 7570); (5) complete their repair jobs more quickly
(Tr. 9376, 3866, 4864); and (6) provide for consumers such incidental
services as free undercoating and car washes (Tr. 3127) (CCPF 297).

286. Some IBS witnesses testified that their body shops were
operating at or very near capacity (Tr. 6120, 3210, 2912 (“runs a full
house,” has plenty of business); 404849, 4121 (80% capacity, in
November 1977, already booked through January 1978); 4882, 4945
46, 5102-03 (90% capacity currently, in 1977 was full); 834445,
2632, 2660 (no trouble getting business; could not take on 10-15%
more work without improving facilities and adding men); 625960,
6319 (had all the work he could handle, had to reject jobs, which
went to GM dealers)) (RPF 175).

287. A number of IBS witnesses testified that they added to their
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capacity during the 1970’s by construction of additional buildings
and the addition of expensive equipment (Tr. 3100, 3189, 3208 (added
29 bays in 10 years, 15-20 bays added in 1973 with new building),
2291 (added buildings and equipment, 1973-76), 5096 (invested
$40,000 in frame equipment), 5334-35 [56]($5,000 lift, $12,000 new
doors), 390607, 3915-16 (equipment and real estate purchased in
1968, 1974 and 1976-77), 7905-06, 4188-89 (1970-new building and
frame rack for $20,000)) (RPF 176).

Relationships Between GM, Its Dealers, and Crash Parts

288. Dr. Nelson testified that GM ‘is dependent on its dealers’
loyalty and good will to sell its major product—motor vehicles—and
that GM dealers oppose losing their exclusive wholesaling privileges
on new service GM crash parts, a major parts item with them on
which they face limited competition (Tr. 14869, 14879). In confining
the distribution of GM crash parts to its dealers, GM dealers are
dependent on GM not only for the vehicles they sell, but also for the
crash parts to repair such vehicles (Tr. 14833).

289. Various dealer advisory bodies regularly meet with GM-
officials. For the General Motors Dealers Council, GM dealers in
each of numerous geographical zones vote within their division (i.e.,
Chevrolet, Oldsmobile, Pontiac, Buick, Cadillac, and GMC Truck) to
elect representatives to Regional Dealer Councils. The Regional
Councils in each division elect a representative to the Divisional
National Council. Each of these six National Councils elects a
Chairman from among its membership. The Councils solicit and
receive opinions from dealers regarding GM’s policies and meet
periodically with GM executives to communicate these views and to
make recommendations (CX 7208, CX 7209A-B, CX 7210A-C, CX
7211A-B, CX 7212A-D, CX 7213A-B, CX 7214A-C, CX 7215A-B; Tr.
2070, 3311-17, 3320-21, 3428-31, 4604, 8137-38) (CCPF 278) (RRB
278).

290. GM also has other dealer advisory bodies such as its
President’s Committee and its National Advisory Counsel (Tr. 8139,
3437) (CCPF 279).

291. GM franchise dealers also are organized to present their
views to GM through NADA (Tr. 3422). About 70% of all GM dealers
belong to NADA (Tr. 8212). NADA has an Industry Relations
Committee (IRC) which is composed of new car and truck franchise
dealers broken down into “line groups” according to car make. At
present, the IRC is comprised of various groups, one of which is the
General Motors Line Group. IRC, particularly the GM Line Group, is
the official voice of NADA’s GM dealer members (CPF 268). The
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chairman of the GM Line Group is a GM dealer who is appointed by
the president of NADA in consultation with the Industry Relations
Committee Chairman. In addition to the chairman, the GM Line
Group includes each chairman of the six GM Divisional National
Councils (Tr. 3316, 3422, 3431-33) (CCPF 280) (RRB 280).

292. Over the past few years, GM dealers, either individually,
through their trade association NADA or through [57]JGM’s dealer
councils, have had numerous discussions, communications, and
meetings with GM concerning the Commission’s investigation into
GM’s distribution of new GM crash parts, the system itself, and ideas
to change the system (CX 7301A, Tr. 3462, 3483-84, 3500, 3517,
8062-63, 8068, 8170, 8177-78, see, e.g., CX 7205A, C; CX 7303A-E;
CX 7313M-0O, CX 7314A-B; CX 7316A-B; CX 7317; CX 7318; CX
7332A-E; CX 7355B) (CCPF 281) (RRB 281).

293. During many of these discussions, communications, and
meetings, GM dealers, directly or through their associations, have
repeatedly urged GM not to sell service GM crash parts to other than
GM dealers (CX 7301; CX 7314B; CX 7319; CX 7341A-B; CX 7352A-
B; Tr. 3361, 4687-89; see Stipulation Tr. 3376) (CCPF 282).

294. For over a year prior to GM’s July, 1975, proposal to the
Commission, NADA representatives “. . . debated the crash parts
issue with the Federal Trade Commission and General Motors” and
*_ . . repeatedly urged General Motors not to open their ware-
houses,” i.e., not to sell non-dealers (CX 7314B) (RPF 224).

295. In May, 1975, NADA officials, at a meeting attended by Mr.
Estes, GM’s president, and other GM officials, indicated their
opposition to the opening of GM’s warehouses to either IBSs or IWs
(Tr. 4687-90; CX 7314) (RPF 225).

296. Mr. Estes, expressed sympathy with NADA’s viewpoint,
namely, ©. . .that the present system served the consumer properly
and that the dealers had made an investment,” but also indicated
that GM was under considerable pressure and that more was at
stake than merely parts distribution (Tr. 4690) (RPF 226). On June
15, 1975, Mr. Pohanka, a GM dealer in the Washington, D.C. area,
who at that time was vice-president of NADA urged GM, by telegram
to Mr. Estes, not to open its warehouses (Tr. 4668; CX 7314B) (RPF
228).

297. A GM representative called the Executive Director of
NADA to inform him that GM was about to extend the July 11, 1975,
settlement proposal to the FTC (Tr. 3539) (CCPF 289).

298. Immediately after GM’s offer was announced, NADA orga-
nized to fight it (Tr. 3564). NADA sent a circular to all NADA
members which stated that the GM proposal was a serious threat to
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dealers and that an increase in wholesale compensation was what
was needed (CX 7314A-C). This was followed by a Mailgram to all
NADA members urging them to write Mr. Estes, and ask him to
withdraw GM’s offer (CX 7349B). In response to this request, a large
number of letters were sent to GM by its dealers urging withdrawal
of the offer (Tr. 4721) (CCPF 290).

299. The July 11, 1975, settlement proposal, among other [58]
things, would have led to the direct sale by GM of new GM crash
parts at dealer net prices to IBSs (CX 7010; ALJX 11; Tr. 3559) (RPF
229). Mr. Hancock, NADA's president at the time, Mr. Pohanka, the
vice-president, and Mr. McCarthy, the chief administrative officer
(Tr. 3422), were informed of GM’s proposal on the same day that it
was made to the Commission (CX 7314B; Tr. 3559-60; CX 7321) (RPF
230). ‘

300. NADA “strongly” opposed GM’s offer to open the ware-
houses to IBSs and expressed its opposition to individual Federal
Trade Commissioners and to members of the FTC staff (Tr. 3560-62).
NADA also made public its opposition through a press release issued
July 25, 1975 (CX 7301A-B; Tr. 3480) (RPF 232).

301. NADA’s efforts to convince GM to abandon its proposal to
sell directly to IBSs consisted of “argument”. Mr. Pohanka testified,
“We were very distressed when General Motors made the offer to the
Federal Trade Commission that they did. We felt it was not in the
best interests of the dealer or the consumer, and told General Motors
about that” (Tr. 4717-18). GM informed NADA that it did not intend
to withdraw its settlement proposal (CX 7305, Tr. 3563-64).

302. On December 17, 1975, representatives of GM and NADA
met to discuss the latest developments regarding GM’s crash parts
distribution system. Mr. Mehan, speaking for GM, stated that
getting independent distributors into crash parts would result in
greater costs to consumers and cause greater dealer problems (CX
7316A; CX 7324A; Tr. 3524). NADA countered with its Four Point
Program which did not include opening GM’s warehouses to non-
dealers (CX 7316B; Tr. 3525-29). The question, insofar as one
attendee noted, and he was the only one so noting, was, “What can
GM and dealers do together to keep ‘independent distributors’ out of
crash parts area?”’ Another attendee disputes the accuracy of the
note (Tr. 3519-22; CX 7324B) (CCPF 292) (RRB 292).

303. On February 5, 1976, GM and NADA sent separate settle-
ment proposals to the FTC which were described by one NADA
official as “essentially the same”. The GM proposal was very similar
to NADA’s Four Point Program (CX 7353B; compare ALJX 13A-I,
Supp. to CX 7012 with CX 7327A-G Point 1). Raising wholesale
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compensation to 30% had already been adopted by GM prior to the
February settlement offer (ALJX 13G, Supp. to CX 7012).

304. As advocated by NADA, GM’s proposal did not include the
July, 1975, offer to sell crash parts directly to IBSs but did call for
wholesale compensation to be paid on crash part sales across
franchise lines, i.e., a Chevrolet dealer selling a Pontiac part would
be eligible to claim wholesale compensation (ALJX 13G, Supp. to CX
7012) (CCPF 293). [59]

'305. NADA did not ask GM’s opinion of the NADA proposal (Tr.
3570-71, Tr. 4768-69) (RPF 243) and NADA had no advance
knowledge of the February 5, GM proposal (Tr. 3570-72; Tr. 4768).
_(See Finding 52, 303—4).

DISCUSSION

The Relevant Markets
1. The Product Market

306. Identification of the relevant product market or submarket
is the first step in a monopolization case. Brown Shoe Co. v. United
States, 370 U.S. 294, 324 (1962). Commission counsel contends that
the relevant product market consists of service (new) GM crash parts
(CPF 53-59). GM objects to isolation of crash parts for separate
analysis from the rest of the “transportation package” it sells in
competition with other manufacturers, on the ground that doing so
ignores the often exercised owner option to repair parts which have
been crash damaged. GM argues that if crash parts are to be so
isolated then used crash parts must be included within the relevant
market. (RB 5) '

307. Counsel to GM also argues that in United States v. Alumi-
num Co. of America [Alcoa], 148 F.2d 416, 424-25 (2d Cir. 1945),
Judge Learned Hand reasoned that the company took into account
that part of its current production would be salvaged in determining
what its output of new aluminum should be. GM, the argument goes,
is merely interested in increasing the sale of new cars and the
expected supply of used crash parts is not a factor taken into account
in the production of new cars (RB 9). But Judge Hand’s reasoning
that the secondary material market for aluminum curbs prices of
new aluminum does not mean that in this case both new and used
crash parts must be combined in defining the relevant product
market. Even if GM does not take the supply of used crash parts into
account in determining what its output of new cars will be, that fact
does not obviate existence of a separate and distinct new GM crash
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parts market. The precedents reflect that making that determina-
tion is accomplished by examining the product involved and not
necessarily by considering how the producers view them.

308. “Cross-elasticity of demand” was the criterion used to
identify the relevant product market in United States v. E.I du Pont
de Nemours & Co., the “cellophane” monopolization case. 351 U.S.
377 (1955). It was stated that *. . . commodities reasonably inter-
changeable by consumers for the same purposes make up that ‘part
of the trade or commerce’, monopolization of which may be illegal.”
351 U.S. at 395. In other words, under the cross-elasticity of demand
test, if purchasers can substitute the products of one supplier for the
[60]products of other suppliers, the products which may be substitut-
ed are included in the market for examination. But that standard
proved too restrictive to always be used.

309. Seven years later, in' Brown Shoe, supra, after citing
Dupont/Cellophane, the Supreme Court said that while there may be
broad product markets whose outer boundaries *. . . are determined
by the reasonable interchangeability of use or the cross-elasticity of
demand between the product itself and substitutes for it . . .,” there.
also may be “well defined submarkets” within the broader market.
370 U.S. at 325. _

310. The Court added that relevant submarkets could be identi-
fied by “. . . such practical indicia as industry or public recognition
of the submarket as a separate economic entity, the product’s
peculiar characteristics and uses, unique production facilities, dis-
tinct customers, distinct prices, sensitivity to price changes and
specialized vendors.” 370 U.S. at 325. The result was that in Brown
Shoe, the markets for men’s, women’s, and children’s shoes were
examined because they were economically significant submarkets
within the shoe industry.

311. A few years later in General Foods Corp. v. F.T.C, 386 F.2d
936, 940 (3rd Cir. 1967), cert. denied, 391 U.S. 919 (1968) (which was
cited by the Commission in Borden, Inc. (ReaLemon) 92 F.T.C. 669,
784, n.8 (1978) and is the Commission’s most recent opinion in a
monopolization/monopoly power case) the court again made it clear
that the existence of some cross-elasiticity of demand or as the
Commission put it in Borden/ReaLemon, some degree of inter-
changeability, does not foreclose the existence of submarkets identi-
fied by Brown Shoe criteria.

312. There is a detailed discussion of the reasons for the
development of the seven criteria test in Reynolds Metals Co. v:
FTC, 309 F2d 223, 226-229 (D.C. Cir. 1962), a merger case
involving acquisition of a producer and seller having a substantial
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(33%) market share of the decorative aluminum foil market by a
major manufacturer of aluminum. Also see L.G. Balfour Co. v.
FE.T.C, 442 F.2d 1, 11 (7th Cir. 1971) and RSR Corp. v. F.T.C., 1979-1
Trade Cases, 1 62,450, p. 76,663-64 [13 C.D.1].

313. In United States v. Aluminum Co. of America (Alcoa-Rome),
377 U.S. 271 (1964), separate aluminum and copper submarkets were
found to exist in the wire and cable industry. Existence of a separate
paper insulated power cable submarket within a stipulated insulated
wire and cable line of commerce (market) was found in United States
v. Kennecott Copper Corp. (Kennecott), 231 F.Supp. 95, 98-100
(S.D.N.Y. 1964) aff'd per curiam. 381 U.S. 414 (1965). In United
States v. Bethlehem Steel Corp., 168 F. Supp. 576, 593-95 (S.D.N.Y.
1958), the iron and steel industry was found to be the relevant broad
[61]line of commerce, but ten specific products (e.g., hot rolled sheet,
track spikes, electricweld pipe, oil field equipment supplies) were
held to be identifiable submarkets as well.

314. In United States v. Grinnell Corp., 384 U. S 563, 572-573
(1966) (a leading monopolization/monopoly power case), the Supreme
Court said, . . . in § 2 cases under the Sherman Act, as in § 7 cases
under the Clayton Act [citing Brown Shoe] there may be submarkets
that are separate economic entities. *** We see no reason to
differentiate between ‘line’ of commerce in the context of the
Clayton Act and ‘part’ of commerce for purposes of the Sherman Act,
[citing United States v. First National Bank & Trust Co., 376 U.S.
665, 667-68 (1964), a § 1, Sherman Act casel.” Also see Columbia
Broadcasting System v. F.T.C., 414 F.2d 974, 978-79 (7th Cir. 1969),
cert. denied, 397 U.S. 907 (1970).

315. The consistent thread running through the decisions is that
the objective and need is to delineate markets which conform to
areas of effective competition and to the realities of competitive
practice, regardless of which test is used. Balfour, supra, 442 F.2d at
11. The approaches to identify broad markets and the submarkets
contained with them, are described in Borden Inc./ReaLemon, supra,
92F.T.C. at 783-84.

316. By reference to Brown Shoe indicia and the cross-elasticity
of demand test in Dupont/Cellophane it is possible to combine crash
parts, both new and used, together with the repair of crash damaged
portions of a vehicle in a three component, broad relevant market, as
counsel to GM suggests. Examining only such a market would be
appropriate in a case in which the focus is solely on the alternative
ways in which a crash damaged vehicle might be repaired but that is
not our focus here. Our role is to determine whether there is a
substantial anticompetitive effect on any product market affected by
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the acts or practices alleged to be illegal, i.e., the distribution by GM
of new crash parts.

317. Commission counsel relies on five of the Brown Shoe criteria
to separate new and used crash parts into two submarkets: (1)
specialized vendors; (2) peculiar characteristics and uses; (3) industry
and public recognition; (4) distinct prices; and (5) sensitivity to price
changes (CCPF 379-396).

(1) Specialized Vendors

318. With the exception of a very small number of crash parts,
GM is the sole distributor of new GM crash parts and distributes
them to its franchised dealers. GM does not sell used GM crash parts
(Findings 12(8)(9), 68). These are obtained only from specialized
outlets, e.g., salvage yards and bumper rechromers (Finding 214).
[62]

(2) Peculiar Characteristics and Uses

319. The limited availability of used (salvage) crash parts for
vehicles less than two years old (Finding 235) and the fact that
certain service parts, e.g., exterior moldings, grilles, fenders, bump-
ers, quarter panels, etc.,, are seldom available in salvage form
(Finding 222) distinguish new from salvage GM crash parts. In
addition, dealers sell new crash parts as individual items, whereas
salvage yards most frequently sell their product as part of large
assemblies (Finding 223) requiring different types of labor for
installation.

320. As pointed out by Commission counsel (CCPF 387), dlstmc-
tions in quality have been held to justify treating two products as
being in separate markets. United States v. Pennzoil, 252 F. Supp.
962, 972-76 (W.D. Pa. 1965). A.G. Spaulding & Bros., Inc. v. F.T.C.,
301 F.2d 585, 599-603 (3rd Cir. 1962). The fact that used crash parts
are often bent, rusted, irregular, and more difficult to repair
(Finding 225) is a peculiar characteristic which justifies new and
used crash parts being considered as separate submarkets.

(3) Industry and Public Recognition

321. Individuals in salvage crash parts and bumper rechroming
businesses recognize that these industries are separate from the
distribution of new crash parts (Finding 225). Separate trade
associations exist (Findings 14 and 15) which is further evidence that
the two industries are distinct. Bethlehem Steel, supra, 168 F. Supp.
at 594; United States v. Citizen Publishing Co., 280 F. Supp. 978, 985
(D. Ariz. 1968), aff’d, 394 U.S. 131 (1969). In addition, vehicle owners
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and body shops prefer the use of new crash parts (Finding 224),
recognizing that quality distinctions may exist, despite possible
insurance company preferences for the use of salvage parts (Findings
218, 230, 240).

(4) Distinct Prices

322. There is generally at least a 25% price differential between
wholesale salvage crash parts and their new counterparts (CCPF 96).
Similar price differences have been considered “strong evidence” of
separate markets. Borden/ReaLemon, supra, 92 F.T.C. at 763, citing
Brown Shoe; Alcoa-Rome, supra, 377 U.S. at 276; Reynolds Metals,
supra, 309 F.2d at 229; Litton Industries, Inc., 82 F.T.C. 793, 997
(1973). :

(5) Price Sensttivity

323. There is a lack of mutual price sensitivity between new and
used GM crash parts (CPF 41, 94, 94A, 95). GM uses a list price for
parts. It is distributed nationwide and does not [63]take into account |
variations in prices for salvage crash parts, marketed on a local
level, for which the prices change frequently (CPF 95).

324. Counsel to GM contends that use of Brown Shoe standards
will result in an even broader definition of the product market than
Commission counsel advocates in that it would include used GM
crash parts (RB 8). The reasoning of counsel to GM is not persuasive.
It is true that insurance companies, salvage operators, and installers
understand that new and used crash parts are both options to be
considered in the repair of crash damaged cars (RPF 191-202), but
there is still recognition that there are two separate and distinct
systems of distribution. '

325. Salvage part prices and the cost to repair rather than
replace are taken into account by insurers in arriving at the figure
they will pay to have a vehicle fixed. The prices for salvage parts or
~ for repairs, if there is any connection, normally “follow” rather than
“lead” the prices GM establishes for new crash parts but model year
of the car also affects the *“used” price (Findings 227-8, 236). The
lack of mutual price sensitivity (i.e., one product is price sensitive to
another but not vice versa) has been held to be evidence of separate
markets. In Dean Foods Co., 70 F.T.C. 1146 (1966), the Commission
found that the price of retail milk moved as the price of wholesale
milk moved. However, wholesale milk prices were not sensitive to
retail milk prices. In finding separate markets the Commission
stated:

What is of significant determinative value in determining the proper scope of a
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market involving the same product is whether the price sensitivity which does exist is
mutual, whether it is generated equally by both sectors or whether, on the other hand,
the competitive forces are all generated primarily in one sector.

70 F.T.C. at 1258 (CCPF 395). This lack of mutuality is also evidenced
by the fact that salvage crash parts are 75% to 90% of list in the first
three model years and decline to 25% to 50% of list thereafter (Tr.
1747-48).

326. Although both types of crash parts are used to repair
damaged cars, this does not negate the fact that two separate
markets might be found for monopolization purposes. For example,
the Commission adopted the following language in Bor-
den/ReaLemon, supra, 92 F.T.C. at 762, 832. '

. . - [R]ecognizing that fresh lemons and processed lemon juice are used for many of
the same purposes by the public, does not dictate that they must be placed in the same
product market where serious, important and [64]Jeconomically substantial distin-
guishing characteristics differentiate the products. . .

In that case, fresh lemons and processed/bottled lemon juice were
found to be in different product markets because the bottled product
had limited use due to its distinctive taste and the additives it
contained, whereas fresh lemons were less convenient to use, subject
to spoilage, and had a higher cost. This conclusion was reached
without resort to the Brown Shoe criteria. 92 F.T.C. at 788. The
differences between new and used crash parts are equally signifi-
cant.

327. Counsel to GM suggests that “reasonable interchangeabili-
ty”/“cross-elasticity” should be the test used to identify the product
market here. I do not agree. Two products may have reasonable
interchangeability of use or cross-elasticity of demand, but well-
defined submarkets still may exist within a broad market, and they
may be product markets for antitrust purposes. Borden/ReaLemon,
supra, 92 F.T.C. at 762, 832.

328. It has often been held that new products may be separated
from their used or recycled counterparts in determining the relevant
product market. Alcoa, discussed at p. 59. Also see Avnet, Inc. v.
F.T.C, 511 F.2d 70 (7th Cir. 1975); United States v. Paramount
Pictures, 334 U.S. 131 (1948); RSR Corp., supra.

329. " Lastly, the fact that not all of the Brown Shoe criteria have
been used in defining the relevant market is not significant. There
are a number of precedents (e.g., Alcoa-Rome, Kennecott) for the
proposition that not all, or even most, of them need be taken into
account. United States v. Continental Can Co., 378 U.S. 441, 456-57
(1964); General Foods Corp., supra, 386 F.2d at 941; Columbia
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Broadcasting System, supra, 414 F.2d at 979. The new GM crash
parts market is “sufficiently inclusive to be meaningful in terms of
trade realities.” Crown Zellerbach Corporation v. F.T.C, 296 F.2d
800, 811 (9th Cir. 1961), cert. denied, 370 U.S. 937 (1962). Consequent-
ly, in this case, new GM crash parts comprise the relevant product.
market.

2. The Geographic Market

330. The geographic market which one must examine in order to
determine whether the monopolization alleged is illegal may be
identified in much the same way as the product market. In Brown
Shoe the Supreme Court said that the *. . . criteria to be used in
determining the appropriate geographic market are essentially
similar to those used to determine the relevant product market ***
The geographical market selected must *** both correspond to the
commercial realities of the industry and be economically significant
*** [footnote omitted]. [A]lthough [65]the geographic market in some
instances may encompass the entire Nation, in some other circum-
stances, it may be as small as a single metropolitan area.” 370 U.S.
at 336-37.

331. What is very clear from the precedents is that the geograph-
ic market to be examined need not be marked off in metes and
bounds. United States v. Pabst Brewing Co., 384 U.S. 546, 549 (1966);
du Pont/Cellophane, 351 U.S. at 395.

332. The geographical effects of alleged violations of the antitrust
laws have been considered by the Supreme Court and lower courts
with reference to both broad geographic markets and submarkets
within the broad area, in basically the same manner as in the case of
product markets. United States v. Kimberly-Clark Corp., 264 F.Supp.
439, 455-56 (N.D.Cal. 1967); Bethlehem Steel Corp., supra, 168
F.Supp. at 601-02. _ .

333. In Grinnell, supra, 384 U.S. at 576, the court said . . . the
relevant market for determining whether the defendants have
monopoly power is not the several local areas which the individual
stations serve, but the broader national market that reflects the
reality of the way in which they built and conduct their business.”

334. Even if GM did not actually sell its crash parts in every
state, which is contrary to the evidence in this case, there are
numerous precedents to the effect that a national market may exist.
See F.T.C. v. Procter and Gamble Co., 386 U.S. 568, 571-72 (1967);
Pabst, supra, 384 U.S. at 549-551; A. G. Spaulding, supra, 301 F.2d at
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607; Kimberly-Clark, supra, 264 F. Supp: at 454-458; British Oxygen
Company Limited, et al., 86 F.T.C. 1240, 1346-47 (1975).

335. The nation as a whole most assuredly is significant economi-
cally and is the area where the effect of the monopoly/monopoly
power on competition is direct and immediate. The Supreme Cour<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>