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(8) Forfeiture Clause

Horizon included a forfeiture clause in its contract that permitted
it to terminate the purchaser’s interest on default and retain all
previously paid installments. A substantial number of contracts and
sums of money have been forfeited under the Horizon contract
(Findings 129-131). It will never be known how many customers
continued making payments because of the Hobson’s choice present-
ed by the forfeiture clause. Although forfeiture clauses in install-
ment contracts are legal in a majority of jurisdictions, they are
unfair to the purchaser. Dobbs, Remedies Section 12.14 (1973). Upon
forfeiture, the seller receives the benefit of the land and all previous
payments; he is unjustly enriched at the expense of the purchaser.

In an effort to reach equitable results, an increasing number of
states have departed either legislatively or judicially from the
ancient common law rule of forfeiture. By preventing forfeitures,
installment land sales contracts are brought into line with mort-
gages and installment sales of goods under the Uniform Commercial
Code. Neither mortgage law nor the U.C.C. permits forfeiture, but
limit the seller to his actual damages. Dobbs, Remedies Section
12.14(1973), U.C.C. Section 2-718.

Limiting recovery to actual damages is more compelling where the
contract containing the forfeiture clause is an adhesion contract. In
this case the stronger party, Horizon, has secured for itself a remedy
for contract breach that far exceeds its anticipated actual damages.
Had this been a liquidated damages clause, it would have been
struck down as a penalty because it bears no relationship to
anticipated damages. [290]

The penal nature of the forfeiture clause, particularly in combina-
tion with the duress of an adhesion contract, is indicative of the
oppressiveness of forfeiture and the unfairness of Horizon’s forfei-
ture clause. Concluding that the forfeiture provisions of Horizon’s
contracts are unfair represents a departure from an old and
oppressive rule; yet, it does not break new ground, for equity has
long abhorred a forfeiture.

J. Horizon Is Liable For The Unfair Or Deceptive Acts Of Its
Sales Representatives _

In reports filed with the Securities and Exchange Commission,
(“SEC”), Horizon has reported that its sales representatives are full-
time employees (CX 64D, 65E). For the fiscal year ended May 31,
1974, Horizon reported to the SEC that “the Company’s own sales
organization” accounted for 98 percent of its sales (CX 66C). Thus,
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the relationship between Horizon’s sales representatives and Hori-
zon Corporation is that of principal and agent. Horizon, having
clothed its sales representatives with apparent authority in the form
of contracts, TBA maps, unit maps, property reports, films, presenta-
tion manuals, and Horizon-sponsored dinner parties, is responsible
for their sales representations even if unauthorized. Goodman v.
FT.C, 244 F.2d 584, (9th Cir. 1957). (The technical form of the
relationship is not determinative; in a similar sales-situation a
corporation was liable for the acts of its jobbers considered independ-
ent contractors. Star Office Supply Co., 77 F.T.C. 383, 446-46 (1970)).

Horizon points to the integration-disclaimer clause of its contract
claiming exculpation from liability and lack of apparent authority in
the sales representatives. It is clear from customer testimony that
they perceived the representations of sales representatives as those
. of Horizon. Mere disclaimer clauses cannot absolve Horizon of the
continuous and significant, both in substance and number, of
misrepresentations made by its sales personnel. It is clear from the
internal surveys of its sales offices that Horizon knew of these unfair
and deceptive acts and practices and tacitly condoned them. In fact,
testimony about sales training and the training manuals themselves
show Horizon as the initiator of many of the unfair acts and
practices.

Even if it were to be found that Horizon honestly and systematical-
ly dismissed sales representatives who violated their pledge, this
would not exonerate Horizon of liability. As the Second Circuit Court
of Appeals noted in Standard Distributors, Inc. v. F.T.C., 211 F.2d 7,
13 (2d Cir. 1954): “unsuccessful efforts by the principal to prevent
such misrepresentations by agents will not put the principal beyond
the reach of the Federal Trade Commission Act.”

K. Neither Laches Nor Equitable Estoppel Bar Relief

The issuance of an order in this case is not barred by the equitable
defenses of laches and equitable estoppel. As the Commission
recently noted In the Matter of SKF Industries, Inc., Docket No.
9046, Opinion of the Commission, p. 8 n. 8[94 F.T.C. 6 at 83] (July 25,
1979), neither equitable estoppel nor laches is a defense to an action
brought by the government in the public interest.  Utah Power &
Light Co. v. United States, 243 U.S. 389, 408-09 (1917); Times
Picayune Publishing Co. v. United States, 345 U.S. 594, 623-24
(1953); United States v. Firestone Tire & Rubber Co., [291]1374 F.
Supp. 431, 433 (N.D. Ohio 1974). The Commission’s investigation of
Horizon, which commenced in October 1971 (CX 65D), is of signifi-
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cance to this proceeding in that Horizon, knowing it was under
investigation, failed to take significant stéps to correct itsmisleading-
and deceptive sales programs. Horizon’s internal surveys alone
constitute sufficient evidence to demonstrate that there has been no
discontinuance of the unfair and deceptive practices prior to
issuance of the Commission’s complaint.

L. Remedy

It is well established that the Commission “has wide discretion in
its choice of a remedy deemed adequate to cope with the unlawful
practices,” and that “the courts will not interfere except where the
remedy selected has no reasonable relation to the unlawful practice
found to exist.” Jacob Siegel Co. v. FTC, 327 U.S. 608, 611, 613 (1946).
The courts have repeatedly affirmed the power of the Commission to
go beyond the specific violations found and to prohibit similar
practices, FTC v. Mandel Bros. Inc., 359 U.S. 385, 392-93 (1959), “‘so
that its order may not be by-passed with impunity.” FTC v.
Ruberoid, Co., 343 U.S. 470, 473 (1952). The Order entered herein is
necessary to achieve the objective of preventing unfair, misleading
and deceptive sales practices in the future.

Horizon suggests that any order exempt (i) property which is
exempt from the scrutiny of OILSR pursuant to 15 U.S.C. 1702, (ii)
single transactions in which the purchase price is greater than
$25,000, (iii) parcels of 50 acres or more in size, and (iv) lots for which
utilities are or will be available within a date certain and upon
specified conditions (Respondent’s Reply To Complaint Counsel’s
Proposed Order, pp. 12-13). Such exemptions are not justifiable. It is
clear that the purchaser of large quantities of land is not immune
from deception; indeed, large purchasers may be more in need of the
protection provided by this Order since the ILSDA does not require
disclosures on large parcels. The public interest is not served, nor
Horizon’s unfair or deceptive acts or practices stopped, by placing
such limitations on the scope of this Order.

In consideration of Horizon’s contention that the order should be
limited to undeveloped land which is subject to no obligation to
develop (Respondent’s Reply To Complaint Counsel’s Proposed
Order, p. 11), the scope of the Order has been limited to vacant land,
undeveloped land, predeveloped land, or any other land which is not
immediately available as a building site with utilities in place or
under construction. This limitation is intended to exclude from the
coverage of the Order, building lots with houses constructed thereon,
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or with utilities in place and‘ available for immediate building
purposes. ST . N

Section I

Section I of the Order consists of three subsections which order
Horizon to cease and desist from (A) making 15 specific representa-
tions, (B) referring to 8 listed topics, and (C) engaging in 9 listed acts
or practices. Although a number of these prohibitions are far
reaching, the findings would indicate that such unfair and deceptive
conduct by Horizon [292]was instrumental in persuading customers
to purchase Horizon property. The breadth of these prohibitions is a
reasonable preventative measure against new but similar unfair or
deceptive sales schemes which would enable Horizon to by-pass with
impunity this Order. :

Section II

The provisions of Section II affirmatively require Horizon to notify
prospective purchasers of the potential risks and the material facts
regarding the purchase of land from Horizon, and to offer a refund or
exchange where there has been a material failure to provide a
contracted-for improvement.

Paragraph II A, “Notice To Buyers,” provides consumers with
basic factual information about the offered property two days prior
to any in-person sales contact. The two-day period permits the
consumer to assess the merits of the property without being subject
to Horizon’s sophisticated sales techniques and sales pressures. The
Notice informs consumers in an objective way that (1) the topic is
land sales; (2) the location and average cost of the land being sold; (3)
the uncertainty of investment value or ability to resell; and (4) the
availability and cost information for the following improvements:
roads, water, sewers, electricity, telephone service and recreational
facilities. At its conclusion, the “Notice To Buyers” states the
advisability of seeking professional assistance and of reading the
property report.

Paragraphs II B and C verbally and physically incorporate the
“Notice To Buyers” into the sales contract.

Paragraph II D states the method and terms of a refund procedure
in the event that Horizon has failed to provide contracted for
improvements within six months of the time specified in the
contract. This provision, to be included in all contracts, requires
affirmative notification on the part of Horizon, which is justifiable
under the circumstances of a failure to meet contract terms.
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‘Section IIT

Section III requires Horizon to disclose the risky nature of land
investment and the purchaser’s right to reconsider and cancel the
contract during a period of insulation from Horizon’s sales represent-
atives. The terms of the adhesion contract are cleansed of some
unfairness by prohibiting the integration and forfeiture provisions.

Paragraph III A requires Horizon to “clearly and conspicuously”
include in all sales and promotional materials a specified warning
about the uncertainty of land values and of resale potential. Such an
unequivocal disclosure about the risks in purchasing land should
mitigate any conflicting implications of land as an excellent, risk-
free investment.

Paragraph III B requires Horizon to incorporate into its contract a
clause granting a right of cancellation within ten days after signing
the contract. To insure that the purchaser can truly reflect on the
sagacity of his purchase, all communications from Horizon must
cease during the ten-day period. Other provisions insure that
purchasers have knowledge of and do not waive or forfeit their
cancellation right. [293]Horizon is required to include a separate
paragraph calling the purchaser’s attention to the ten-day period; to
include two copies of a separate form entitled “Notice Of Right Of
Cancellation”; to orally notify purchasers of the right to cancel; and
to notify purchasers so that they can cure any deficiency in the
“Notice Of Right Of Cancellation.”

Where an exchange privilege exists, Paragraph III F requires
Horizon to specifically disclose the fact that building exchange lots
may increase purchaser indebtedness and may not be in desirable:
locations.

Paragraph III G institutes a mandatory refund privilege condi-
tioned on the purchaser making a personal visit to the property
within one year. Although this provision turns Horizon’s refund
privilege from an optional to a mandatory one, requiring that
Horizon provide a personal visit-refund provision is not unreason-
able in light of the time limitation imposed, Horizon’s unfair and
deceptive acts and practices in the past, and Horizon’s chosen
method of selling its land sight unseen to buyers located at great
distances from the property. B T

Despite the fact that Horizon routinely included a personal visit-
- refund provision coupled with a property visit credit in its contracts,
the record shows that few people exercised this refund option and in
fact often were reloaded when they did make a property visit, even
though they were not satisfied with their original purchase. To
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protect against a reoccurrence of the above situation, Horizon is
required to: (1) clearly disclose the terms of the refund privilege, (2)
provide the purchaser with a specific “Notice Of Cancellation After
Inspection,” and (3) refrain from communicating with the purchaser
during the five-day refund period subsequent to the property visit.

Paragraph III H requires Horizon to make public the names and
addresses of purchasers of its lots. This will enable the public,
including builders, to contact lot purchasers about the purchase or
sale of the property. It takes away the monopoly which Horizon has -
on the names and addresses of lot purchasers prior to recording a
deed to the property.

Subsections I through L of Section III go to remedying the evil of
forfeiture in Horizon’s adhesion contract. Horizon will be permitted
to collect or retain only its actual damages both in future contracts
and in contracts which are in existence as of the time this Order
becomes final. This Order does not grant complaint counsel’s
requested retroactive relief for contracts in which forfeitures have
occurred prior to the effective date of this Order. In light of Heater v.
FTC, 503 F.2d 321 (9th Cir. 1974) and 15 U.S.C. 57(b), such restitution
is not ordered. However, failure to grant administrative relief in the
form of restitution should not be considered indicative of a failure of
Horizon’s customers to qualify for relief; rather, the Commission
should seek judicial redress for penal forfeitures in accordance with
15 U.S.C. 57(b).

In addition, Horizon is prohibited from enforcing the integration
clause of its contract. The record shows a substantial number of
material representations made apart from the written contract.
These representations were unfair and deceptive and were relied on
by [294]purchasers. Purchasers should not be prevented from using
these representations as proof in any contract dispute with Horizon
or in any subsequent litigation.

Paragraph III N authorizes a letter (Appendix A) be sent to all
purchasers of Horizon’s land. The letter serves to inform purchasers
of this lawsuit and of the rights and options open to them.

Section IV

Section IV requires a change in the management structure of the
HCIA’s. Horizon is prohibited from controlling the management of
the associations and is thereby prevented from utilizing the re-
sources of the HCIA’s for its own benefit. Further, HCIA members
are given the opportunity to postpone payment of HCIA assessments
until the lot being assessed is ready for development. Payments over
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a forty-year period on a lot which may never be developed is
particularly onerous. Further, HCIA payments to an assomatlcmby
those who have forfeited on their lots, and have no interest
whatsoever in the development should be refunded. These payments
are in an escrow account, are readily available for refunds, and
refunds seem just and proper.

Section V

Section V requires Horizon to inform its present and future agents
and affiliates of the contents of this Order. It further corhmands
Horizon to police the activities of its agents and affiliates to insure
compliance with this Order. In light of Horizon’s past history of
failure to prevent misrepresentations by 1ts sales force, this section is
both reasonable and necessary.

While the notice and disclosure requirements of this Order
duplicate in some respects information in the property reports, such
additional disclosures are obviously necessary since the property
reports have not apprised purchasers of all information material to a
decision to purchase respondent’s land.

Redress

The Commission has stated in its complaint that it may seek
redress for injury to consumers in the form of restitution and
refunds for past, present and future consumers, and such other types
of relief as are set forth in Section 19(b) of the Federal Trade
Commission Act, as amended (15 U.S.C. 57(b)), if the record of this
proceeding, and other factors, make such course of action necessary
~ and appropriate. For this reason, full redress for consumers has not

been ordered by the undersigned. However, it is recommended that
the Commission now proceed under Section 19(b).

The record in this proceeding reveals a course of conduct filled
with deliberate misrepresentations and the withholding of material
information from consumers. The end result of this planned course
of conduct was to appropriate from consumers millions of dollars for
virtually worthless desert land that was represented to be an
excellent [295]investment. This entire sales scheme was made with
deliberateness and with the knowledge of its falsity, and it unjustly

.enriched a few at the expense of thousands of unsuspecting.
consumers. Commission redress for these helpless victims of a
vicious consumer fraud is not only warranted, but may be the sole
remaining hope for any consumer relief.

345-5564 O—82——50
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CoNCLUSIONS OF Law

1. The Federal Trade Commission has jurisdiction over the
respondent and over the subject matter of this proceeding.

2. The challenged acts, practices and methods of competition of
respondent are in or affecting commerce within the meaning of the
Federal Trade Commission Act, as amended. v

3. Respondent Horizon Corporation has engaged in the sale of
land, located in the States of Texas, Arizona and New Mexico, and
has utilized in connection therewith false, misleading, deceptive and
unfair representations and acts and practices, and has failed to
disclose to purchasers material information in respect to such land.

4. Through the use of the aforesaid unfair or deceptive acts or
practices, respondent has caused purchasers of its land to pay
substantial sums of money to it for land that has little value as
investments and little use as homesites, and has received and
retained such sums of money and has failed to offer to refund or
refused to refund such money to such purchasers.

5. The use by respondent of the aforementioned unfair or
deceptive acts or practices has had, and now has, the capacity and
tendency to mislead and deceive a substantial portion of the
purchasing public into the erroneous and mistaken belief that such
statements were, and are true, and into the purchase of substantial
amounts of respondent’s land because of said mistaken and errone-
ous belief. :

6. The aforementioned acts or practices were and are all to the
prejudice and injury of the public and respondent’s competitors and
constituted, and now constitute, unfair methods of competition in or
affecting commerce and unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5 of the Federal Trade
Commission Act. [296] ‘

ORDER
I

It is ordered, That respondent Horizon Corporation, a corporation,
its successors and assigns, and respondent’s officers, agents, repre-
sentatives and employees, directly or through any corporation,
subsidiary, division or other device, in connection with the advertis-
ing, offering for sale, sale, contracting or other promotion of vacant
land, undeveloped land, predeveloped land, or any vacant land which
is not immediately usable as a building site with utilities in place or
under construction, in or affecting commerce, as “commerce” is
defined in the Federal Trade Commission Act, as amended, do
forthwith cease and desist from:
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A. Representing, directly or by implication, through the use of
any means, that:

1. The purchase of land which respondent is offering or has
offered for sale, has been, is or will be a good, profitable, safe or
sound investment,;

2. There is little or no financial risk involved in the purchase of
respondent’s land;

3. The resale of land purchased from respondent is not, or [297]
will not be difficult;

4. Respondent will repurchase, resell, or assist in the resale of
land purchased from respondent, unless such is a fact, and unless the
terms, conditions and arrangements for repurchase, resale, or
assistance are clearly and conspicuously disclosed at the time such
representation is made;

5. The value of any land, wherever situated, whether or not
‘marketed by respondent, has risen, is rising, or will rise;

6. Lots designated by respondent as “single-family residential”,

“multi-family residential”, “commercial”, or terms of similar import
have a significant difference in present or expected value;

7. The price set by respondent for the land is equivalent to the
market value of the land, unless adequate market data on resales of
similar land (land in a similar location with the same degree of
development) by previous purchasers in the possession of respondent
substantiates this representation;

8. The purchase of land from respondent is a way to achieve
financial security, to deal with inflation, or to make money;

9. The purchase of land in general is a good, profitable, safe or
sound investment; [298]

10. The demand for land offered for sale by respondent has
increased, is increasing, or will increase;

11. Land being offered for sale by respondent will soon be
unavailable because of the pace of sales or dwindling supply, or that
the supply of any other land is decreasing;

12. Purchasers must purchase immediately in order to ensure
that a particularly desirable location will be available, or that lots
similar to those being offered for sale may not or will not be
available at the same price in the forseeable future; ) o

13. Purchasers have been specially selected;

14. The signing of a contract does not immediately create a
binding legal obligation on the part of the purchaser including, but
not limited to, representations that the purchaser is only making a
deposit, is only reserving the land, is only taking the first step, or is
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not making a final decision, or in any manner whatsoever obscuring
or misrepresenting the legal or practical significance of signing a
contract; provided, that respondent may accurately recite the terms
and conditions of the contract and of a refund privilege, if any, or of a
cancellation right, if applicable; [299]

15. The federal property report or state property report is in any
way an endorsement of or a judgment of the merits or value of the
land being offered by any federal or state agency, unit, or official.

B. Making any reference, directly or by implication, through the
use of any means, to:

1. The past or future price of land offered by respondent, or the
past or future value of land offered by respondent, or the past or
future increases in prices, including reference by actual dollar
amount, percentage increase, or by any other means as indicative of
market value, or of a change in market value;

2. The past, present or future population, employment or indus-
trial statistics or trends or other statistics or trends in a geographic
area, unless respondent has a reasonable basis at the time of the
statement or representation to conclude that such statistic or trend
either now has or, within the near future, will have a significant
effect on respondent’s property or a part thereof, other than those
parts of each property which respondent has reserved for develop-
ment, to which such statement or representation refers or relates;

3. The present, planned, proposed or potential development,
improvement or facilities of the particular land being offered or of
the subdivision or project in which the offered land is located that
[300]differs in any material respect from the relevant language of
the most current property report or from the “Notice to Buyers” (set
forth in Part II of this Order); '

4. Investments of any sort, including any reference to insurance,
stocks, the stock, commodity or options markets, savings accounts or
certificates, annuities, or land as an investment;

5. The purchase, reservation, contracting or consideration by any
individual other than the immediate purchaser, of any land being
offered by respondent, including but not limited to, any reference to
any other person having a “hold” on a lot; - L

6. Respondent’s reputation, size, assets or listing on any stock
exchange; provided, that respondent may make such references as
are required by statute or regulation in the place and manner
required by such statute or regulation;

7. The present, planned, proposed or potential development of
any land by anyone other than respondent;
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8. The time within which land purchased from respondent can be
resold. ’ ) T ———

C. Engaging in any of the following acts or practices, directly or
by implication, through the use of any means: [301]

1. Discouraging purchasers from obtaining the assistance of
counsel or other professional or personal advice in connection with
the purchase decision or the purchase of respondent’s land;

2. Failing to provide any required federal or state property report
sufficiently in.advance of the signing of a contract so as to enable the
purchaser to read it completely without interruption or distraction
by respondent’s representatives or employees;

3. Filling out a contract with the purchaser’s personal informa-
tion prior to the purchaser signifying, by affirmative statement, that
he desires to purchase the land being offered;

4. Subjecting a purchaser who has evidenced a desire not to
purchase respondent’s land to continued sales effort from any sales
representative or other employee other than the original sales
person, ie., any continuation of the “T.0.” or “takeover” system,;

5. Including in any contract or in any other documents shown or
provided to purchasers, language stating that no express or implied
representations have been made in connection with the sale of
respondent’s land, or that any particular representation has not
been made in connection therewith;

6. Making any statement or representation concerning the rights
or obligations of respondent or the purchaser which differs in any
[302]material respect from the rights or obligations of the parties as
stated in the contract of sale, the Notice to Buyers provided for in
Section IT of this Order, and the property report;

7. Including any contract language permitting respondent to
retain all sums previously paid by the purchaser upon the failure of
the purchaser to pay any installment due or upon the failure to
perform any other obligation under the contract;

8. Failing to disclose, clearly and conspicuously, in all sales
presentations, promotional materials, contracts and advertising
relating to specific lots the existence, nature, location, size and
significance of any and all easements, and any other physical
features which could affect the full use and enjoyment of a lot;

9. Misrepresenting the true nature and purpose of any event or
activity, including, but not limited to telephone calls, sales calls,
dinner parties or other similar gatherings, contests, awards of free or
reduced price gifts or vacations, and sightseeing tours.
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II
It is further ordered, That respondent Horizon Corporation shall:

A. Distribute to all purchasers a copy of the following “Notice to
Buyers” at least two days prior to any in-person sales contact. (1) In
[303]cases where the purchaser is invited by mail to attend a
meeting sponsored by respondent, the Notice shall be included with
the invitation. (2) In cases where respondent arranges to meet with
the purchaser in the purchaser’s home, or other location, respondent
shall mail the Notice to the purchaser allowing sufficient time for
the Notice to arrive two days prior to the meeting. (3) In cases where
the initial contact with the purchaser is in-person (as, for example, at
a booth located in a public place) respondent shall, after identifying
briefly the purpose of the contact, give the Notice to the purchaser,
request that the purchaser read it, and provide ample uninterrupted
time for the purchaser to read it completely before continuing with
any sales presentation. (4) In cases where the sale is to be completed
entirely through the mail, the Notice shall accompany the initial
mailing to the purchaser. The Notice shall be on a separate sheet of
paper not attached to any other paper and shall contain only the
required information and no other writing, unless approved in
advance by the Commission. The Notice shall be in the followmg
format and content:

NOTICE TO BUYERS

NAME OF SUBDIVISION
NAME OF SELLER
EFFECTIVE DATE OF NOTICE

THE PURPOSE OF [DESCRIBE THE TYPE OF MEETING OR CONTACT] IS TO
PERSUADE YOU TO SIGN A CONTRACT FOR THE PURCHASE OF LAND IN

{NAME OF STATE] AT AN [304]APPROXIMATE COST OF [AVERAGE LIST PRICE

FOR THE LOTS BEING OFFERED], OF AN AVERAGE SIZE OF
ACRE(S), WHICH IS A COST PER ACRE OF §

IMPORTANT

THE SELLER ADVISES YOU THAT IT IS NOT SELLING THE LOTS IN THIS
SUBDIVISION AS A FINANCIAL INVESTMENT. THEREFORE, DO NOT COUNT
ON YOUR LOT RISING IN VALUE OR YOUR BEING ABLE TO RESELL IT. THE
FUTURE VALUE OF LAND IS VERY UNCERTAIN. EVEN IF THE DEVELOP-
MENT PROCEEDS ON SCHEDULE, YOU WILL FACE THE COMPETITION OF
THE SELLER’S OWN SALES PROGRAM IF YOU OFFER YOUR LOT FOR SALE.
THIS USUALLY INVOLVES AN EXTENSIVE SALES CAMPAIGN BY THE
SELLER AND MARKETING COMMISSIONS WHICH YOU MAY NOT BE ABLE TO
MATCH. YOU MAY ALSO FACE THE POSSIBILITY THAT REAL ESTATE
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: {BROKER, M Y. NOT: BE INTERESTED IN SELLING YOUR LOT OR LISTIN
,YOUR LOT» FOR SALE :

[State the number of lots _4old in the: subd1v1sxon by the seller from the 1mtxal sale to" i ;
.the date of this'Notice. State the number- of unsold lots: currently available for sale. - .~

ate. number of lots : hlch the seller mtends ¢ offer in ‘he future to comp]ete T
sal s in the subd1v1s1on] . : o T

i "[PROVIDE the followmg development mformatlon for the umt(s) bemg offered ]

,R aDs

: ‘(INFORMATION TO BE APPLICABLE TO THE ROADS FRONTING PURCHAS-’}'
"'ER’SLOTS)[305] N R TRt EA

State who is currently responsrble for constructlon and mamtenance and whether the
e roads will be mamtamed by a public: authorlty, a property owners’ assoc1at10n or some b
‘ ;]other entity -at some time “inr ‘the’ future.. State . the cost to buyer for construc-
L tlon/ mamtenance, 1f any ur'ng mtenm and after turnover j :

- State whether there is adequate fmanclal asslirance in the form of an’ escrow or trust
. account,’ or surety ‘bond, to: assure completlon ‘of ‘the roads as represented If not, -
~include the following warning: WARNING: TOO LITTLE MONEY HAS BEEN SET " °
‘.- ASIDE TO ASSURE THE COMPLETION OF. THE ROADS THEREFORE THERE IS .
FEUNO ASSURANCE THAT THEY WILL BE COMPLETED L -

'Provrde the followmg roads mformatmn

- Unit Startmg '; Percent now ‘ Estnnated Present' .. Final
' ‘date complete completlon .. surface  surface®*
- date” . i

v*, If not. known, msert the fol]owmg wammg WARNING THE PLANS FOR THE":' .
ROADS ARE SO INDEFINI'I‘E THEY MAY NOT BE COMPLETED L e el
*+If unpaved then state "UNPAVED" and descrlbe the surface [306]

ATE |

; If water 1s to be supphed by an md1v1dual prlvate system, state the estlmated cost to
% the buyer of installation; ‘treatment facrhtxes, necessary eqmpment and any -other

~* required costs. If individual ‘wells are to be used;:state whether or:not a refund ‘or -

i exchange will: be issued in the eventa productlve well cannot be mstalled If yes; state
.. the terms and- conditions thereof If:no, :insert the following warnmg WARNING A

SUCCESSFUL PRODUCING WELL: IS 'NOT GUARANTEED. NO REFUND OR

. EXCHANGE WILL BE GRANTED IF YOU ARE UNABLE TO DIG A SUCCESSFUL"
) WELL i .

o 'If water is'to be provxded by a central system, state whether the buyer is to pay any ;
constructxon costs, one—tlme connectlon fees,’ avaﬂablhty fees, specral assessments or
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deposits for the central system. If so, state the estimated cost. If the buyer will be
responsible for construction costs of the water mains, state the costs to install the
mains to the most remote lot covered by the Notice. State whether there is adequate
financial assurance in the form of an escrow or trust account, or surety bond, to assure
completion of the central system and any future expansion. If not, include the
following warning: WARNING: TOO LITTLE MONEY HAS BEEN SET ASIDE TO
ASSURE THE COMPLETION OF THE CENTRAL WATER SYSTEM; THEREFORE,
THERE IS NO ASSURANCE THAT IT WILL BE COMPLETED. [307]

Provide the following water information:

Unit Starting Percent now Service Available

date complete ) date*

* If not known, insert the following warning: WARNING: THE PLANS FOR THE
CENTRAL WATER SYSTEM ARE SO INDEFINITE IT MAY NOT BE COMPLETED.

SEWER

State the method of sewage disposal to be used. If by septic tank or other individual
system, state the estimated cost of the system and any necessary tests. State whether
a permit is required. If so, and if each and every lot has not been already approved,
insert the following warning: WARNING: THERE IS NO ASSURANCE PERMITS
'CAN BE OBTAINED FOR THE INSTALLATION AND USE OF SEPTIC TANKS OR
OTHER INDIVIDUAL ON-SITE SEWAGE SYSTEMS. State whether or not a refund
or exchange will be issued in the event a permit is denied for the particular lot
purchased, and the terms and conditions thereof. If neither will be issued, insert the
following warning: WARNING: NO REFUND OR EXCHANGE WILL BE GRANTED
IF YOU ARE UNABLE TO INSTALL A SEPTIC TANK OR OTHER ON-SITE
SEWAGE SYSTEM.

If a central sewage treatment and collection system is being installed, state who is
responsible for construction of the system. State whether [308]buyer will pay any
construction costs, special assessments, one-time connection fees, availability fees, use
fees or deposits. State the amounts of these charges. If the buyer is to pay the cost of
the sewer mains, state the cost of installation of the mains to the most remote lot in
this Notice. State whether there is adequate financial assurance in the form of an
escrow or trust account, or surety bond, to assure completion of the central system and
any future expansion. If not, include the following warning: WARNING: TOO LITTLE
MONEY HAS BEEN SET ASIDE TO ASSURE THE COMPLETION OF THE
CENTRAL SEWER SYSTEM; THEREFORE, THERE IS NO ASSURANCE THAT IT *
WILL BE COMPLETED. Provide the following sewer information:

Unit Starting date Percentage of Service Availability
completion date*
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that pohcy, state the ) st to the' buyer for. extendmg pnmary service: to the most; ;

; . remote lot in thlS Notlce Provxde the followmg electnc serv1ce 1nformatmn

' PLETED.

% .- Provide the“féllbwing té]ephonéi,ser'vvice»_infoim}ation: S

“Percentage k ‘Sér;\'i_Ce “‘Avaiiabfliff
_‘complete” SR

Starting date
S .:"*‘ e date* e

s Ifi not known, insert. the followmg warning: WARNING THE PLANS FOR THE

TEL EPHQNE ERY LCE

If the serv1ce hnes have not’ been extended m front of; or adJacent to, each lot state o
: whether the buyer: wxll be respons1ble for any constructzon costs: If S0, state the utxhty; e
. ’company s pohcy and charges for extension of servxce hnes Based on that pohcy, state’ :

- ‘the cost to the buyer of extendlng servxce hnes to the most remobe lot in this Notlc

* . Unit ™ .Sta,rtin'g Date f _Pgi,cbntage Servxce Ava.xlabxhty
RO R " complete’ L date*

* If not known, msert the followmg warnmg WARNING. THE PLANS FOR TH 5
: ,TELEPHONE SYSTEM ARE SO INDEFINITE IT MAY NOT BE COMPLETED ‘

EQREATIQNA QIL ES

. Identxfy each recreatlonal facxhty For each facﬂxty, provxde t e followmg mforma-”
i, tion: L : B . ot :




f*"’ If none, stete bnonye If such ex1sts; state the type‘ and amount; ¢ 1

R State any constructlon_ or use costs to’ the uyer 1nclud14

IMPORTANT OBTAIN AND READ THOROUGHLY T‘IE FULL PROPERTY :

REPORT BEFORE SIGNING ANYTHING ‘THE PROPERTY REPORT CONTAINS

.ADDITION, AL INFORMATION THAT YOU SHOULD KNI OW AND UNDERSTANDA_;

Cn PROFESSIONAL FOR ASSISTANCE IN: EVALUATING THE TERMS OR MERITS
‘OF THIS PURCHASE BEFORE SIGNING ANYTHING 'RETAIN. THIS NOTICE—J" ,
} REPRESEN‘I‘ATIONS CON' rI‘AINED INIT BECOME A PART OF. ANY CONTRACTf'L :
s ‘YOU MAY SIGN WITH THE SELLER : - A

“If you w1sh to obtam more mformatlon or. xf you w1sh to cancel any appomtment we'z .

' may have arranged w1th you, you may call this toll- free number 800

-(End of Notlce}-

B Include in all contracts of sale the followmg prov1smn

',]The representatlons and statements made by seller in the Notlce to Buyers and in the
" Property Report regarding roads, utilities, improvements and recreatlonal facilities
are hereby incorporated into, and made a part of thxs contract as if set forth fully
herein, [312]

C. Attach to the contract a copy of the Notice to Buyers that was
given to the purchaser when the purchaser was first contacted by

- respondent. '
D. Include in all contracts the followmg prov1s1on

» In the everit the subdivision or the Iot which is the subject of thxs contract has not
been provided w1th or does not have available any contracted-for improvement or
,utllxty, or there has been a materxal failure to provide or make available any

contracted-for- recreatlonal facility, amemty or structure, within six months of the .-
time specified in the contract, the seller will, within 30 d&ys after the expiration of the ~  *
six-month time period, provide the buyer by certified mail, return receipt requested PR

with notice of such failure to provide or such unavallablhty, and of the buyer’s right to
a refund of all moneys paid (mcludmg, but not limited to prmc1pal interest, taxes, and

‘assessments) under the contract, plus, mterest at the rate of 7 percent per annum . - :

commiputed from the date of seller s default

Provzded however That at’ the tlme the purchaser 1s not1f1ed of such T

=




: ev1dence of 1nterest

"'addltlonal ‘cost to the - purchaser for another ot ‘to ,whlch all
- contractual obhgatlons of [313]seller have been met; Whlch was or

'fwould have been. of at least equal price on the date the purchaser s '_
. ,contract was - s1gned whlch is located in the same subd1v1s1on, has

~ the same zoning: class1f1cat10n, has the same ut111t1es and improve- ot

ments as seller was obligated to provide’ under the original contract, :

“and is Jocated no further from the same or substant1ally similar

recreatlonal and commercxal fac1l1t S ‘and amenities as the original s
lot. Where the buyer has received a deed or other ev1dence of interest.

in the property other than this contract purchaser may be’ requlred ) s
ch deed or. other L

Cas a condition of obtammg a refund to retu :

" E. Carry out the notlﬁcatlon a

ﬁ.or limitation upon the rlght of a purchaser to a refund as set out in

Paragraph D of thls Order, except that respondent may. require a

;purchaser to exercise his optlon for a refund within a stated time .
: perxod of not less than forty-flve days after receipt: by the purchaserf L
“of the Notlce requlred by Paragraph D of thls Order i ,

l IIITf o

It is further ordered That respondent Horlzon Corporatlon shall

b CAC Include clearly and consplcuously in. all sales presentatlons,
""ja._promotlonal materrals, prmted advertisements: and rad1o and telev1-" K
. smn commerc1als the followmg statement [314] .

" THE FUTURE VALUE OF. LAN D IS VERY UNCERTAIN THE SELLER ADVISES ¢
,"“YOU THAT IT IS NOT SELLING THE LOTS. IN THIS SUBDIVISION AS A
7.5 FINANCIAL INVESTMENT.! THEREFORE DO NOT COUNT: ON: YOUR LOT

#o.  RISINGIN VALUE: OR YOUR BEING ABLE ‘TO RESELL IT. IT IS SUGGESTED‘

- THAT YOU DISCUSS. 'ANY POSSIBLE PURCHASE WITH A LAWYER REALTOR

OR OTHER QUALIFIED PROFESSIONAL

B. Include clearly and consplcuously in each contract for the sale
':‘of respondent’s land the followmg statement in 12-p01nt boldface

type : S i .
o YOU; THE BUYER HAVE THE RIGHT TO CANCEL THIS CONTRACT WITHOUT}

-.* . ANY PENALTY OR OBLIGATION, AT ANY TIME PRIOR TO MIDNIGHT OF THE
T TENTH BUSIN ESS DAY AFTER THE DATE OF THIS CONTRACT

SHOULD YOU CHOOSE TO CANCEL WITHIN THIS TIME ANY PAYMENT‘:

S ,;refund prov1s1ons as set forth in o
S ?:.»Paragraph D above and, in connection therew1th riot: sohclt or obtain
4 the: purchaser s assent to or otherwme impose any cond1t10n, walver’.,. B



BY THE SELLER), OR: SEND A TELEGRAM OR SEND ANY OTHER WRITTEN :
NOTICE OF: CANCELLATION TO SELLER AT SELLER’S [315]PLACE OF BUSI-
' .NESS A MAILING MUST BE POS MARKED OR A TELEGRAM MUST BE FILED‘

S thereander at‘purchaserﬁ ,optlon,‘exermsable anytxme before they'y
purchased land is fully pald for_and deeded to purchaser. R

C‘ Prmt the followmg in 12-pomt boldface type as a separate i

'paragraph of the contract 1mmed1ately precedmg the space provided 'k

for the purchaser s sxgnature

: ATTENTION WHILE YOU HAVE 10 BUSINESS DAYS IN WHICH TO RECONSID o
o _ER YOUR DECISION AND.CANCEL THIS CONTRACT WITH FULL REFUND,WE =

e RECOMMEND THAT BEFORE SIGNING YOU CONSIDER YOUR NEEDS CARE-

FULLY AND- HAVE BOTH THIS: CONTRACT. AND:THE PROPERTY REPORT ‘

REVIEWED: BY A, LAWYER REAL ESTATE AGENT OR OTHER QUALIFIED"
PROFESSIONAL o .

- D. Furnish each '\'pur’c':ha's"é “at the tihxe the '[;urchaser‘signs a

contract for the sale of land, with two coples ‘of a form, captioned in - L

~12-point [316]boldface type “NOTICE OF RIGHT OF CANCELLA-
“TION,” which shall contain in 10-pomt boldface type the followmg
information and statements
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Date of Transaction

Lot Identification(s)

Contract Number

NOTICE OF RIGHT OF CANCELLATION

YOU MAY CANCEL THIS TRANSACTION, WITHOUT ANY PENALTY OR
OBLIGATION, AT ANY TIME PRIOR TO MIDNIGHT OF THE TENTH BUSINESS
DAY AFTER THE .DATE SHOWN ON THE CONTRACT. USE THIS TIME TO
EXAMINE WITH CARE THIS CONTRACT AND THE PROPERTY REPORT. YOU
SHOULD ALSO USE THIS TIME TO HAVE BOTH THIS CONTRACT AND THE
PROPERTY REPORT REVIEWED BY A LAWYER, REAL ESTATE AGENT OR
OTHER QUALIFIED PROFESSIONAL.

IF YOU CANCEL, ANY PAYMENTS MADE BY YOU UNDER THE CONTRACT
AND ANY [317]DOCUMENT YOU SIGNED WILL BE RETURNED WITHIN TEN
BUSINESS DAYS AFTER THE SELLER RECEIVES THIS CANCELLATION NO-
TICE.

TO CANCEL THIS TRANSACTION, MAIL OR DELIVER A SIGNED COPY OF THIS
CANCELLATION NOTICE OR ANY OTHER WRITTEN NOTICE, OR SEND A
TELEGRAM TO [name of respondent], AT [address of respondent’s place of business}
POSTMARKED  (if mailed) OR FILED FOR TRANSMISSION (if telegraphed) NOT

LATER THAN MIDNIGHTOF . [Date]
1 (WE) HEREBY CANCEL THIS TRANSAC- (EACH BUYER MUST SIGN THIS NOTICE.)
TION. .
) [Date] [Signature of buyer(s)]

—~End of Notice)}-

Respondent shall, before furnishing copies of this “Notice of Right of
Cancellation” to the purchaser, complete both copies by entering the
name of respondent, the address of the respondent’s place of
business, the date of the transaction, the contract number and lot
identification(s), and the date, not earlier than the tenth business
day following the date of the signing by the purchaser, by which the
purchaser may give notice of cancellation. ‘
Respondent shall, where the signature of a purchaser is solicitec
during [318]the course of a sales presentation, inform each purchas



not 1ntend to honor the not1ce, respondent shall 1mmed1ately notify

; the.‘purchaser ' : Lk o ]
‘ Whenever a tlmely notlce of cancellatlon 1s recewed and sald

‘the purchaser by certlﬁed mall return recelpt requested enclosmg

, F Whenever respondent ‘extends a pr1v1lege or other nght :
whereby the purchaser may exchange the undeveloped land for a’- ’
:bulldlng lot respondent shall A , Sl

1 Include m vall materlals, mcludmg the contract whlch dxscuss',' :
* the pr1v11ege or nght or if such pr1v1lege or right is. described orally, = =
r mclude in such ‘oral discussion, and in a concurrently delivered -
wrrtten ‘notice, the following' statement:: BUILDING: EXCHANGE{
- LOTS EQUAL IN SIZE [319]AND COST TO THE LOT YOU ARE . -
PURCHASING MAY BE LOCATED SUBSTANTIAL DISTANCES .~
. FROM THE ESTABLISHED DEVELOPED AREAS, AND' THEY
‘'MAY HAVE LESS. DESIRABLE ROADS, UTILITIES AND AP- -
"PEARANCE SO THAT YOU ‘MAY WISH TO EXCHANGE FOR =
OTHER MORE ATTRACTIVE BUILDING LOTS THAT THE SELL-~
ER MAY OFFER THESE OTHER LOTS MAY BE SMALLER IN
SIZE AND MAY REQUIRE YOU TO PAY MORE MONEY THAN.;]‘ S
YOU ARE NOW CONTRACTING TO PAY; and e
2. State the SpeCIflC financial terms or formula for exchange of o
‘he purchaser’s equity in the orlgmal lot into the bu11d1ng lot, in the - =
‘ame place and manner as the statement in subparagraph 1 above e

G. Whenever respondent sells property site unseen it shall |
xtend a refund pr1v1lege cond1t1oned upon the purchaser makmg a. -
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TION AND REFUND PRIVII;E:GE‘ NOTICE”- at ‘the time the
contract is signed. The Notice shall be on a separate sheet of paper
containing no other writing. The Notice shall be worded as follows:
[320]

INSPECTION AND REFUND PRIVILEGE NOTICE

Personal inspection of any land purchase is highly desirable. If you
should decide to inspect your purchase in accordance with the
requirements of the refund privilege, you should be aware that it will
be in seller’s interest during the visit to encourdge you to retain your
property and to perhaps purchase additional land or trade for a more
expensive parcel. Therefore, you may encounter additional sales
presentations.

You should take the time during your inspection to visit the local
area and examine the real estate market where the property is
located. You should, on your own, contact local independent real
estate agents for information.

In the event you decide to cancel this purchase, you will not be
reimbursed by seller for your travel expenses.

THIS INSPECTION AND REFUND PRIVILEGE IS IN ADDITION
TO AND DOES NOT TAKE AWAY YOUR 10-DAY CANCELLA-
TION RIGHT. SEE YOUR CONTRACT.

* —(End of Notice)- [321]

2. Provide the purchaser five business days after making the
personal inspection within which to request a refund.

3. Include in any contract, in immediate proximity to the
provision setting forth the availability of this refund, the following
statement: YOU, THE BUYER, HAVE UNTIL MIDNIGHT OF THE
FIFTH BUSINESS DAY AFTER THE CONCLUSION OF YOUR IN-
PERSON INSPECTION IN WHICH TO NOTIFY THE SELLER OF
A DECISION TO CANCEL. YOU MAY CANCEL THE ORIGINAL
PURCHASE AS WELL AS ANY PURCHASE MADE DURING THE
INSPECTION VISIT. NO REPRESENTATIVE OF THE SELLER
SHOULD CONTACT YOU IN ANY WAY DURING THIS FIVE
DAY PERIOD.

4. Ensure that every purchaser who seeks to make this inspe«
tion visit sees the precise lot identified in the purchaser’s contrac

5. Orally inform the purchaser of this post-visit 5-day cancell
tion right at the time the contract is signed and again at tl
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conclusion of the inspection visit; the visit shall be deemed to
conclude: »

a) after the purchaser has inspected the precise lot contracted for;
and, ' '

b) at the end point in the visit or tour when all contact with the
purchaser by any employee or representative of respondent termi-
nates. [322]

6. Furnish each purchaser, at the conclusion of the inspection
visit (as determined in Paragraph G 5 above), with a dated and
completed form, in duplicate, captioned “NOTICE OF CANCELLA-
TION AFTER INSPECTION” which shall contain in boldface type of
a minimum size of 10 points the following statements:

NOTICE OF CANCELLATION
AFTER INSPECTION

Date of conclusion of inspection tour of property
Lot Identification(s)

Contract number(s)

YOU MAY CANCEL YOUR CONTRACT(S) WITHOUT ANY PENALTY OR OBLI-
GATION, AT ANY TIME PRIOR TO MIDNIGHT OF THE FIFTH BUSINESS DAY
AFTER THE ABOVE DATE. NO REPRESENTATIVE OF SELLER SHOULD
CONTACT YOU IN ANY WAY DURING THIS FIVE DAY PERIOD. IF ANY
REPRESENTATIVE OF SELLER DOES CONTACT YOU, PLEASE NOTIFY SELL-
ER AT THIS TOLL-FREE NUMBER: 800 .

IF YOU CANCEL, ANY PAYMENTS MADE BY YOU UNDER THE CONTRACT
AND ANY LEGAL DOCUMENTS YOU SIGNED WILL BE RETURNED TO YOU
WITHIN 10 BUSINESS DAYS AFTER THE SELLER RECEIVES YOUR CANCEL-
LATION NOTICE. {323]

TO CANCEL YOUR CONTRACT(S), MAIL OR DELIVER A SIGNED COPY OF THIS
CANCELLATION NOTICE OR ANY OTHER WRITTEN NOTICE, OR SEND A
TELEGRAM TO: (Name of Respondent), AT (address of respondent’s place of business),
POSTMARKED (IF MAILED) OR FILED FOR TRANSMISSION (IF TELE-
FRAPHED) NOT LATER THAN MIDNIGHT OF .

(WE) HEREBY CANCEL THE ABOVE-DESCRIBED CONTRACT(S). (EACH BUY-
‘R MUST SIGN THIS NOTICE.) -

(Date)

(Buyer’s signature) (Buyer’s signature)



. mplete both coples by
' f’,address of 1ts place of b

"‘ter_lng the narne of the respondent and the -
ess; the conclus1on date of the mspectlon R

. of the property, the 1dent1fy1ng contract numbers ‘and the date, not o
».' earlier than the fifth business day followmg the conclusion ‘of the

1nspect10n (as determmed in Paragraph G5.: above) by whlch the
urch er may cancel the purchase(s) [324] - :

tlons, personal telepho v
' purchaser are forbidden and the initiation of any such communica-
~tion by"respondent shall ‘be grounds for rescission of the purchase-
. contract and recovery of all’ payments thereunder at purchaser s
B optlon exerc1sable -anytime before the purchased land i is fully pald’» ‘
for and deeded to. purchaser o S v .
LR :Investlgate any notification recelved from purchasers of con- :
: ,tact_vmlatlng ‘the prov1sxons ‘of Paragraphs G3..and G8: above, and
ply with the requlrements of Sectlon_V Parag‘raphs F and G

“ berein. : B

mg“‘the post-m ection cancellation: perlod all commumca— 2
> or otherwise; between respondent and the L

10. Honor- any SIgned and tlmely [Notlce of Cancellatlon After S :

i ’?Inspectron by a purchaser and thhm 10 business days after the

- _»recelpt of such Notice (a) refund all payments made under the i

oy contract, and (b):
document execut

ncel and‘ return any contract or other leg

dance with the requlrernents of thxsf.,

i sectlon but Where sai

Notice "ofk-‘ ancellatlon After Inspectlon is "

notlce is not sufﬁcxent or proper in some. =

: manner- and.- respondent does not- mtend to honor the: notxce
T immedlately notify the purchaser. by certified mail, return recelpt‘ T
: requested enclosmg the notlce, 1nform1ng the purchaser of the error =

- and statmg clearly and consplcuously that a proper notice s1gned by
L the {325]purchaser must be mailed by mldmght of the fifth day
*followmg the purchaser s recelpt of the mallmg 1f the purchaser is. to
e obtaln a refund : : i

- H. Unless otherw1se requested by the purchaser, promptly -
‘_record w1th the' appropnate authonty of the _county in which the
- land is located, all contracts for the purchase of respondent’s land,
. and take’ such“, teps as may be necessary to advise such county» :
authonty from time to time of the last known maﬂmg addresses of
. the purchasers under such contracts but in no case later than the"
. end of ‘the calendar month followmg that m Whlch respondent:,

' 345-554 -oesz-;-,m o



s mcludmg but

Ul i defaulted when elther of the followmg occurs [326]

i than respondent’s actual damages from such forfe1ture c
L Refund to. purchasers who are deemed in. default after the
. effectwe date of this Order all mOneys paid under the_fcontrac
limited to principal, interest, taxes, and asse
" ments. whlch in the aggregate exceed respondent’s actual ‘damages"
" within 60 days after ‘the purchaser is d.

’";,providéd, ;that this paragraph shall not. precluderespondentfrom -

e offermg a defaultmg purchaser addl onal alternatives which may be
: selected at the purchaser s optlon in lieu of a refund For purposes of
- this section of the Order, a purchaser shall be deemed to have,‘- e

1. purchaser not1f1es respondent of 1ntent to default - or ,‘
2 purchaser has falled to make a payment for a: perlod of s1x.-,
months from due date of such payment ' S

K Forbear from relylng upon or enforcmg in any manner, or
representmg that _respondent w1ll rely ‘upon or enforce in anyf
manner, agamst any purchaser the followmg contract clauses:

1. Respondent’s contract clause whlch prov1des that the sellerf:ji',
may retain all sums prevrously pald by purchaser in the event that
~the purchaser fails to' pay any installment due or otherwxse to

perform any obligation under the contract and PRI )

220 Respondent’s contract clause to the effect that no express or’
implied representations have been made in connection with the sale S
‘other than those appearing m the contract : : i

L Not m1srepresent nor solicit or obtaln the purchaser s assent S
to or otherwrse impose any. COl’ldlthn waiver or hmltatlon upon, the
right ofa purchaser to cancel a transaction or receive a refund under -
any provision of thls Order or any apphcable statute or regulation.
[327] | o
M. Include in all contracts of sale of land a prov1sron insuring -
_free alienability of the purchaser’s interest therein and extending

the contractual rrghts and pr1v1leges of the purchaser to subsequent B
~,purchasers or assignees from the purchaser. - -

“N. Mail to all purchasers of respondent’s. land both those who; s
are deeded and those who are. under contract for the purchase of
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such land, regardless of whether or not they; are -in default, the
Notice attached to this Order as Appendix A.

v
1t is further ordered, That respondent shall:

A. With respect to any improvement association, however desig-
nated, which has jurisdiction over any land within any of respond-
ent’s subdivisions:

1. Take such actions, including the casting of all of respondent’s
votes and the soliciting of votes from purchasers of land known to be
members of a given association if necessary, as are needed to call a
special meeting of the members of said association no later than 60
days after this Order becomes final. [328]

2. Take such actions as are needed to notify all members. of said
association of the purposes and proposals to be made at such meeting
as specified in subparagraph (3), and recommending that they vote
for such proposals; provided further, that such notice shall be clear
and conspicuous, shall be sent to all members by first class mail not
later than 30 days before the scheduled date of such meeting and
shall include no information other than the information contained in
subparagraph (3).

3. Propose at any such meeting called pursuant to subparagraph,
(1), the following amendments in the articles of incorporation and by-
laws of each such association as may be needed to accomplish the
following:

(a) A limitation on the holding of positions on the Board of
Directors, any Committee or as an officer of said association by
anyone who, while serving in that position, is or has been a director,
officer, employee, agent or representative of respondent or any of its
subsidiaries or divisions to less than a majority of Board members.
[329] .

(b) Elimination from such by-laws and articles any powers, such as
to extend utility lines, which the association has not and is not likely
to use because of adverse effects on its non-taxable status.

(c) Postponement of the annual charges and assessments by each
undeveloped lot owner until such time as water, sewer and electric
utilities are in place in the street in front of each lot, or until such
time as the utilities have been contracted for and the date of
installation is certain.

(d) Refund of all HCIA charges paid by any purchaser whose



n the artlcles of 1ncorporat10n and by~laws

0 " Jhlch are described in’
subparagraph (3) - Frish i

H ' r1zon Corporatlon sha

E A.t Deliver; bydcertlfled ma11 or in person, avcopy of_ thls Order to
all of 1ts present and future sales representatlves and othe_

have ontact w1th the pubhc on behalf of respondent o
. B.. Prov1de each person so descnbed in Paragraph (A) above w1th o
‘a form to be returned to: respondent clearly statmg that person s,'*’-,
intentlon to conform his or- her busmess practlces to. the requlre-
E kments of this Order; . : o
©'C. Inform each person descnbed in Paragraph (A) above that,[
e respondent shall not. use any. such person or the services of any such
person, unless such person’ agrees. to and does file notice: with
' respondent that he or she will conform hxs or, her busmess practxces;
to the requirements of this Order, i
. D. In the event such person will not agree to so file notice w1th
respondent ‘and to -conform his or her business practices to. the
requ1re[331]ments of this Order respondent shall not use such‘ o
person or the services of such person; '
~ E. “Inform the persons descnbed in Paragraph (A)- above that
'respondent is obligated by this Order to discontinue deahng with
_those persons who engage on their own in the acts or practlces Gl
- prohibited by this Order, or who fail to adhere to the afflrmatlve o
requirements of this Order; : T
F. Institute a program of contmumg survelllance adequate-to -
reveal whether the sales practxces of each of said persons. described
in Paragraph (A) above conforms to the reqmrements of this Order,
and- promptly investigate and’ resolve any. complamts about such
oersons received by respondent, and ‘maintain records of such
'omplalnts 1nvest1gat10n and disposition for five years from the date_{j} s
vf the d1sp051t10n of the complamt ,
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G. Discontinue dealing with any person described in Paragraph
(A) above, revealed by the aforesaid program of surveillance, who—-
more than once engages on his own in the acts or practices
prohibited by this Order; provided, however, that in the event
remedial action is taken, the sole fact of such dismissal or termina-
tion shall not be admissible against respondent in any proceeding
brought to recover penalties for alleged violation of any other
paragraph of this Order; ’

H. Create, maintain and staff a toll-free telephone number
service that consumers may employ during regular business hours to
request information, to cancel an appointment or to notify respon-
dent of a [332]complaint. Provide this number in the space provided
in the Notice to Buyers (Section II herein) and in the Notice of
Cancellation After Inspection (Section III, Paragraph G6. herein).

VI

1t is further ordered, That in the event respondent transfers all or
a substantial part of its business or its assets to any other
corporation or to any other person, including a transfer of all or part
of the ownership interest of any or all respondent’s wholly-owned
subsidiaries, respondent shall require said transferee to file prompt-
ly with the Commission a written agreement to be bound by the
terms of this Order; provided, that if respondent wishes to present to
the Commission any reasons why said Order should not apply in its
present form to said transferee, it shall submit to the Commission a
written statement setting forth said reasons prior to the consumma-
tion of said succession or transfer.

vl

1t is further ordered, That respondent shall forthwith distribute a
copy of this Order to each of its subsidiaries.

VIII

It is further ordered, That respondent notify the Commission at
least thirty (30) days prior to any proposed change in the corporate
respondent, such as dissolution, assignment or sale resulting in the
emergence of a [333]successor corporation, the creation or dissolu-
tion of subsidiaries, or any other change in the corporation which
may affect compliance obligations arising out of this Order.

2
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IX

It is further ordered, That respondent shall, within sixty (60) days
after service upon it of this Order, file with the Commission a report,
in writing, setting forth in detail the manner and form in which it
‘has complied with this Order. o

ApPPENDIX A

IMPORTANT NOTICE TO LOT BUYERS Il\f
(Name of Subdivision)

The Federal Trade Commission is sending this letter to all (insert subdivision) lot
buyers. It contains facts you should know about your purchase and about the seller.

In 1975, the Federal Trade Commission brought a lawsuit against Horizon Corpora-
tion, the parent company of (insert subdivision). This letter is part of the order issued
when the lawsuit was decided.

Please read this letter carefully and consider the alternatives suggested in Part IL
The Commission cannot advise you as to which decision is best for you.

I. LOT VALUE AND RESALE

There is virtually no resale market for (insert subdivision) lots which
have not been developed with utilities. If your lot is presently
undeveloped, it is unlikely that you would be able to resell it now
except at a substantial loss. The extent of community development
and population growth in the particular area of (insert subdivision)
where your lot is located will determine whether or not you could
resell your lot once it is developed. The population growth and
community development necessary to enable you to sell your lot at
or near the price you paid or are paying for it may not occur for
many years, if at all. If the lot may be exchanged for a developed lot,
there may be some small demand by builders for a limited number of
such lots at the present time.

You should be aware that Horizon is not obligated in any way to buy back your lot or
help you resell it.

II. OPTIONS AVAILABLE TO PURCHASERS

There are a number of options available to you at this time which you should review
based on the information provided in this notice.

1. You can continue making your payments.

2. You can refuse to make any further payments and perhaps take a tax loss.
wccording to the FTC Order you cannot be required to pay any more money, but if you
lect this option, you will lose your land and all the money you have paid. However, if



: "your loss is deductlble vﬁll’be based on. your specxﬁc s1tuat10n and you should not rely R
on this letter as’ authonty for a deductxon g : R

3 You can stop makmg payments and seek sahsfactmn agamst Honzon in a
pnvate lawsu1t You should consult an attorney before electmg this’ opt1on The .
€ rommlssmn ’s Order may be relevant in such a su1t and your attorney should obtaxn a:

: SublelSIOI)) and f poss:ble, bmld on your lot’ .or
v 'v'exchange for a building lot if so permltted by your contract ‘or by company policy.You e
.may, however; be requlred to pay ‘more money. for thls exchange lot. Check with the .

cdmpany for detalls : : R .

. If you have any questlons about the contents of' thls letter, wrlte to me, Please do not i
: telephone : ot L ]

' »If you. have questlons:' bout your account or the development of your specxﬁc lot call? x
. Horizon toll- free at:(:. YA representatwe w1ll return your call Instead of i
= callmg, you may wxsh to wrlte to R o o
: e R
{  lnsert respondent’s address ")
[ - )

In any letter, you should mclude your name’as set forth in your contract your account
.., number, your lot 1dent1f1cat10n number, your current address ‘and telephone number TN
e ,'and the name of the subdlwsmn in wl'uch your lot is located. = e B
' " Sincerely, . .

Attorney S

OPINION oF THE COMMISSION n

S ;BY BAILEY Commlsswner

v The Horlzon Corporatlon 1s a land sales company 1ncorporated" L
‘under the laws of Delaware, with- its principal’ ‘office in Tucson,
: Arxzona ‘At the time of this proceedmg, it was: engaged in the .-
. business of buymg large parcels of ummproved land, developmg core
_ residential areas within- those. parcels, and selling the remammg‘jjf
i ummproved lots to the pubhc to be held pr1mar11y as investments.
. The large parcels of HOI’IZOIl propertles that were the subject of this
-f*’;"case are Horizon City, near El Paso, Texas; Waterwood “near..
' Houston, Texas, ‘Rio Communities an Paradlse HlllS ‘near Albu—
- querque, New Mexico; Arizona Sunsites; near Tucson, Arlzona ‘and
- .‘,‘Whlspermg ‘Ranch, near Phoenix, Aruona With the exceptlon of -
o Waterwood Wl’llCh partlally fronts Lake L1v1ngston,~~.Texas, HOI‘IZOI’! s
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properties are located in desert regions. As of May 31, 1976, the
combined land area of these properties was 440,000 acres, or 687.5
square miles, and 280,200 acres had been sold. (See 1.D. 8-22)' [2]

In marketing its properties, Horizon relied on national advertis-
ing, dinner parties held for potential purchasers, and in-home sales
solicitations. The complaint alleges that during its marketing
presentations, the respondent committed unfair or deceptive acts or
practices in violation of Section 5 of the Federal Trade Commission
Act, 15 US.C. 45 (FTC Act or Section 5), by making false and
misleading representations to potential buyers of its land, by failing
to disclose material facts and by using “high pressure” sales tactics.
The heart of the complaint lies in counts I and II, which charge that
Horizon marketed its undeveloped properties as excellent invest-
ments with little or no financial risk when in fact those properties
were financially risky investments both because their future value
was uncertain and because purchasers would probably be unable to
sell their lots at or above the purchase price at the time of
represented liquidity. (See I.D.p. 1) Other complaint counts, which
will be discussed below, allege specific misrepresentations through
which Horizon conveyed the net impression of its “‘excellent,
financially risk-free” marketing theme.

The proceedings in this case were lengthy, lasting over 80 days; the
record includes nearly 17,000 pages of transcript and 2,500 exhibits;
and the proposed findings and briefs exceed 1,000 pages. Administra-
tive Law Judge (ALJ) Ernest G. Barnes issued an Initial Decision,
containing 295 pages and 137 findings of fact. He found that
representations alleged in the complaint occurred in a significant
number of Horizon’s sales presentations, and that the net impression
created by those representations was that Horizon property was an
excellent, short-term investment with little or no financial risk.
Based upon extensive expert testimony concerning the actual value

* The following abbreviations will be used in this opinion:

1.D. ~ Initial Decision finding number

LD.p. ~ Initial Decision page number

Tr. ~ Transcript page number

CcX -~ Complaint Counsel’s exhibit number
RX ~ Respondent’s exhibit number

RAB ~ Respondent’s appeal brief -
CAB ~ Complaint Counsel’s appeal brief

R. Ans ~ Respondent's answering brief

C. Ans —~ Complaint Counsel’s answering brief
R. Rep ~ Respondent’s reply brief

C. Rep ~ Complaint Counsel’s reply brief

RPF - Respondent’s proposed findings

CPF ~ '‘Complaint Counsel’s proposed findings
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of Horizon land vis-a-vis its represented value, . Judge Barnes
concluded that this net impression was both false and misleading—
(I.D.p. 256)

Respondent appealed the Initial Decision, arguing that the weight
of the evidence is insufficient to establish liability. Complaint
counsel cross appealed, seeking several substantial changes in the
order entered by the ALJ. Oral argument was heard on May 8, 1980.
During the argument, Commissioner Bailey asked respondent’s
counsel whether the parties had considered settling the case.
Counsel responded that they had, but that he had agreed with
complaint counsel not to mention that fact during the oral argu-
ment. (Oral Argument, Tr. 28)

On May 15, 1980, Commissioner Bailey received a letter from
respondent’s counsel (with copies to all participating Commissioners
and complaint counsel) stating that settlement discussions had been
revived. However, the Commission continued to consider the case
and prepare its opinion on the merits because it did not have before
it any motion to withdraw the case from adjudication so that the
terms of an appropriate settlement could be considered. [3]

On November 26, 1980, the Commission received a “Joint Motion
for Stay of Proceedings” from the parties requesting a stay in the
Commission’s consideration of this matter for seventy-five (75) days
so that counsel for both sides could “finalize the remaining provi-
sions of a proposed consent order for submission to the Commission.”
The Commission granted this motion in part, stating that no opinion
would issue during the 75-day period but that it declined to stay
consideration of the case. On February 17, 1981, the parties
- requested a twenty-one (21) day extension of the stay; the Commis-
sion also granted this request. On March 9, 1981, complaint counsel
filed a “Motion for Leave to Modify Appeal.” The motion stated that
complaint counsel sought leave to modify their appeal from the
Initial Decision. The proposed modification would “substitute pro-
posed amendments to the findings, conclusions (of law) and order in
the initial decision.” Complaint counsel stated that they “seek leave
to proceed in this manner so that this matter may remain in
litigation for determination of legal and factual issues by the
Commission.” Simultaneously, respondent filed a “Response to
Motion for Leave to Modify Appeal” which stated that respondent
“consents” to complaint counsel’s motion and that respondent
intends to “withdraw its appeal from the initial decision and waive
all appeal rights if the Commission accepts no later than May 15,
1981, the findings, conclusions and order to be proposed in complaint
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counsel’s modified appeal.” The Commission granted complaint
counsel’s request for leave to submit a modified appeal.

On March 24, 1981, complaint counsel submitted its “Modification
of Appeal” (hereinafter “proposed modifications”). Simultaneously,
respondent submitted a “Response to Modification of Appeal”
stating that, while it continues to assert that “evidence in the record
does not support any findings or conclusions that respondent-
violated Section 5 of the Federal Trade Commission Act:. . ., should
the Commission accept the findings and conclusions substantially as
offered by complaint counsel, or otherwise finds that the Act was
violated, respondent joins complaint counsel in recommending the
cease and desist order proposed by complaint counsel.” However,
respondent stated that it conditioned its recommendation on is-
suance of a final order (or an order subject only to public comment)
by the Commission not later than May 15, 1981. On April 10 and
April 14, 1981, at the request of the Commission, the parties filed
briefs addressing some of the issues raised by the proposed modifica- -
tions.

On April 24, 1981, the newly appointed Director of the Bureau of
" Consumer Protection,? filed a motion requesting additional changes
in the order recommended by complaint counsel and respondent and .
asked that the Commission give respondent 10 days to respond to
those suggestions. After reviewing the cease [4]and desist order
recommended by the parties, and the Bureau Director’s proposed
changes, the Commission decided to make several modifications in
the order’s provisions before considering its final issuance. On April
30, 1981, the Commission directed the parties to submit briefs
addressing the changes it had made in the cease and desist order
they had recommended. These briefs were submitted on May 8, 1981.

After considering all briefs and the parties’ proposed modifica-
tions, as well as the entire record developed in this case and the
Initial Decision, the Commission has decided to issue this opinion
and the attached order. The Commission agrees with the ALJ’s
holding that respondent has violated Section 5 in several respects.
We largely concur in his Initial Decision, and with certain modifica-
tions discussed below and enumerated in Appendix A to this opinion,
the Commission adopts findings of fact numbers 1 through 137.

The opinion set forth here is the product of the Commission’s
independent consideration of the record in this case. While the
Commission has given due consideration to the proposed modifica-
tions of the findings of fact and conclusions of law submitted by

2 James H. Sneed, the actual appointee to the position of Bureau Director, recused himself from this matter
and the Deputy Director of the Bureau, Linda Colvard Dorian, acted in his behalf.
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complaint counsel, and adopted -those which it believes to be
appropriate, the final conclusions of law entered here reflect charfge?v
in the Initial Decision which the Commission believes are supported
by its review of the record as a whole.

As regards the order recommended by complaint counsel and
respondent, the Commission has made modifications in some provi-
sions but has substantially adopted the overall remedial scheme
suggested by the parties. This scheme, taken as a whole, adequately
addresses the violations of Section 5 committed by Horizon. How-
ever, the Commission notes that since the remedial scheme was
developed in the context of respondent’s offer to withdraw its appeal
if the Commission adopted complaint counsel’s proposed modifica-
tions of the ALJ’s order, the Commission will not necessarily view
this remedial scheme as a model for relief in future land sales cases.

The Commission’s discussion of the violations. committed by
Horizon will focus first on the nature of Horizon’s representations
concerning the investment potential of its land, and second on
whether those representations were true.? In brief, we conclude [5]
that Horizon marketed its land as an excellent, risk-free, short-term
investment when in fact the investment potential of this land has
not been and will not be realized in the time frames represented.

In addition, this opinion will discuss the role of so-called ‘“high
pressure” tactics in the sale of Horizon land, finding that some of
these tactics constitute deceptive trade practices because they
occurred in the context of deceptive misrepresentations concerning
the land’s value as an investment.

This opinion will also address the complaint allegations concern-
ing the unfairness of five standard provisions included in Horizon’s
land sales contracts. The Commission upholds the ALJ’s finding of
liability with respect to one of these provisions—the forfeiture
clause, but reverses his findings of liability regarding the other four

* Although six separate Horizon properties were under investigation in this proceeding, the evidence
presented at trial was structured more toward proof of company-wide violzations than toward individual analyses of
the six different properties. As a result, the ALJ found liability for all of the properties without separating out the
evidence for each property individually.

In analyzing the record evidence concerning what representations were made, the Commission will also adopt a
company-wide approach because we have been able to determine that Horizon's marketing approach was
substantially similar for all six properties which are the siibject of this proceeding. The record evidence on
representations includes testimony of consumers as well as former sales representatives, training manuals,
newspaper advertisements and celebrity promotional films. Consumer and sales representative testimony touched
on virtually every property and reveals a substontially similar marketing approach to each. Training- manuals, -
advertisements and celebrity promotional films further document Horizon’s official policy and also reveal a unified
marketing approach. However, when the Commission analyzes the truth of the representations made, we will
consider each property separately. The six properties differ in several key respects (e.g. location, size, terrain,
degree of development etc.). To sustain a conclusion that any given property is not in fact an "excellent, risk-free
investment”, we must analyze the evidence pertaining to the investment value of each individually.
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provisions—the integration clause, property visit credit, guarantee
and exchange privilege. :

The Commission then considers the various general defenses
raised by respondent, concluding that none individually, nor all
collectively, should bar its findings of liability and entry of an order
in this case.

Finally, the Commission rejects respondent’s assertion that it does
not have jurisdiction over the instant case and concludes that its
jurisdiction over Horizon’s land sales practices is complementary but
not coterminous with that of other federal and state agencies. [6]

1. REPRESENTATIONS

The first step in determining whether Horizon violated Section 5 is
to review the substantial record evidence concerning what represen-
tations Horizon made to consumers interested in purchasing its land.
These representations define the nature of the investment consum-
ers thought they were obtaining, and provide the framework for
analyzing whether this investment is in fact what Horizon said it
would be. A review of this evidence indicates that, through false and
misleading representations and material omissions of fact, Horizon
left prospective purchasers with the net impression that the land
they were buying was an excellent, financially risk-free investment
which would mature over a short-term.*

Horizon’s typical sales presentation relies on a technique that it
calls “funnelling”: an approach that is designed initially to interest a
prospect in investments and in land generally, then to focus the
presentation on Horizon’s various properties, next to narrow the
focus to a single property, and, finally, to center on the specific lot
that the sales representative is authorized to sell. (I.D. 89; I.D.p. 256)
The representations alleged in the complaint are most easily
understood if put into the context of a typical “funnelled” presenta-
tion.

The starting point in Horizon’s marketing approach was an
attempt to convince prospective investors that the safest and most
financially rewarding investment possible is land. (I.D. 39 and 49)
Horizon’s sales representatives bolstered their sales pitch by compar-
ing the investment value of land to the value of all other major types
of investments. Consumers and former sales representatives testified
at trial that prospects were repeatedly assured that their lots would

* The Commission does not intend to rigidly define “'short-term” or “long-term” investment. Respondent
defines long-term as greater than twenty years. (See, e.g., RX 67) For purposes of this opinion we will accept that

definition of long-term, and define as short-term any representations that an investment would mature in less than
twenty years.
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appreciate in value at a higher rate than other types of investments
such as stocks, bonds, savings accounts and insurance, and that the
rate of appreciation would outpace inflation. (I.D. 49; see, e.g., CX
527¢, w; Schuman, Tr. 5245; Kelly, Tr. 16431; and RPF 138;
complaint counts I, II, and XXXI) To graphically convey this “fact”
regarding land generally, Horizon’s sales representatives frequently
invoked a concept referred to as the “four pillars of investment.”
(See, e.g, Schuman, 16431) Tr. 5244-45; Kelly, Tr.The four pillars
represent stocks and bonds, savings accounts, insurance, and land.
Sales representatives told prospects that regardless of which of these
four investments they placed their money in initially, their money
would always end up in land. Horizon claimed that this result was
assured because the sophisticated investors who float stocks and [7]
bonds, and who control banks and insurance companies, know that
land yields the highest profits. Prudence therefore demands they
commit their money to the purchase and development of real estate.
(I.D. 49)

Horizon sales representatives, as well as Horizon’s promotional
materials, repeatedly stressed Federal Housing Administration
(FHA) statistics, showing a 20 per cent/per annum increase in the
value of land nationally between 1946 and 1968. (I.D. 51)° One
Horizon training manual refers to these statistics as “the most
powerful selling tool ever devised.” (CX 962a) The FHA statistics
reflect the average appreciation of land throughout the country,
from unimproved city lots to suburban and rural acreage. In
applying these statistics to its own unimproved lots located in
sparsely populated areas, Horizon made no effort to qualify their
value as an accurate projection of the appreciation Horizon investors
could expect. Although accurate in and of themselves, the FHA
statistics were used to create the thoroughly misleading impression
that government figures projected a return of 20 per cent/per
annum on Horizon land.®

Horizon also trained many of its sales representatives to cite
specific examples of extraordinary profits that had been made in the
~ past on land in the United States, especially examples of tremendous
profits that had been made on land in the locality where the sales
presentation was being made. (I.D. 50, 53-55) Some of these examples

 The use of these statistics was deemphasized in 1972 and eliminated from respondent’s sales presentations in
1974.(1.D. 51)

s It is a long-established principle of Section 5 law that “words and sentences may be literally and technically
true and yet framed in such a setting as to mislead and deceive.” Bockenstette v. FTC, 134 F.2d 369, 371 (10th Cir.
1943). Thus, in P. Lorillard Co. v. FTC, 186 F.2d 52, 58 (4th Cir. 1950), the Court stated:

To tell less than the whole is a well-known method of deception; and he who deceives by resorting to such

method cannot excuse the deception by relying upon the truthfulness per se of the partial truth by which it has
been accomplished.
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included extraordinary profits that had allegedly been made on land
purchased from Horizon. However, these claimed “profits” were
calculated by comparing the escalating prices Horizon charged for its
land over the years rather than any profits realized by consumers in
the resale of their [8]Horizon lots. The use of atypical claims of profit
made on land, even if true, can be misleading (and therefore
deceptive) in the absence of a disclosure that such profits may be
atypical.” -

Once sold on a “smart” investment in “choice” land, the prospect
was then directed to Horizon land.®

When the sales presentation “funnelled” to Horizon land, four
general assertions served as the cornerstones of respondent’s invest-
ment theme: (1) the rate of population growth in the southwestern
United States would increase dramatically; (2) the increased popula-
tion would settle in and around Horizon properties; (3) population
growth would spur community development, which in turn would
act as a catalyst for the establishment of an active resale market; (4)
as a consequence of development and resale, the purchaser’s
investment would mature within a short-term. (Complaint counts III,
IV, VI, VII, and VIII) '

All four cornerstones are found in Horizon promotional films
narrated by celebrities Merv Griffin or Leif Erickson. The films were
regularly shown at Horizon’s promotional dinner parties. (I.D. 36)
They were also frequently shown during in-home sales presenta-
tions, or else representations similar to those in the films were
conveyed to prospects by sales representatives. (I.D. 39)° The thrust
of the representations, as stated in the Merv Griffin film, is that
“investors in Horizon land can be assured that they are investing in
the very best type of profit potential land.” (CX 527z-17) Both the
films and the sales representatives stated that Horizon properties
were located in growth areas of the Southwest, that by the year 2000
the population of the United States would increase from 200,000,000
to 300,000,000, and that most of that increased population could be
expected to settle in and around growth cities such as El Paso,
Houston, Albuquerque, [9]Tucson and Phoenix. (See, e.g, CX 527)
_Te.g.,Natiorml Dynamics Corp., 82 F.T.C. 488, 564-65 (1973), aff'd in part and remanded in part, 492 F.2d
1333, 1335 (2d Cir. 1974), cert. denied, 419 U.S. 993 (1974), modified on remand, 85 F.T.C. 391, 393-94 (1974),
reconsideration, 85 F.T.C. 1052, 1053-54 (1975).

“ Although the Initial Decision primarily addresses issues relevant to Horizon’s properties, the law judge did
find, and we affirm, that Horizon had no basis to represent that land is generally superior to all other forms of
investment, or that land will always appreciate in value at a rate higher than the rate of inflation. (See 1.D.pp. 265
66)." These films were one of Horizon’s most effective sales tools. The Commission’s screening of representative

copies of the films expedited our consideration of this case. Transcripts of the films’ dialogue appear at CX 526 and
527. For a descriptipn of the films, see I.D. 46 and 87.
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Horizon’s promotional literature characterized these cities as lying
in the “path of people and progress.” (See, e.g., CX 274)

Horizon’s dinner parties and in-home sales solicitations also
featured representations concerning the growth capacity of its
communities. For example, CX 858 is a script used by Horizon’s
dinner party speakers at various times in the Denver, Colorado,
area. During those parties, prospects were told that according to a
Presidential Commission the population explosion would require the
building of “a new community of 250,000 every forty days,” and that
such new communities would “develop on the outskirts of existing
[growth cities.]” (CX 858f) Speakers added that investors who own
‘land on the outskirts of these existing cities would profit as their
property becomes absorbed for development. (CX 858f-g)

Horizon further represented through written, oral, and visual
media that dramatic population increases, coupled with “locked-in”
growth corridors in the El Paso and Albuquerque metropolitan
areas, would lead to development, resale, and profitability of lots in
Horizon City and Rio Communities within a relatively few years.
(See, e.g., CX 527z-3) These representations were intended to convey
the impression that El Paso and Albuquerque could grow only in the
direction of Horizon’s properties, or that “almost all” or “most” of
the growth of these cities would be toward Horizon’s properties.
Thus, these properties would develop quickly and profitably for lot
owners. Respondent’s promotional campaign stressed that in all of
North America, only three existing cities have “locked-in” geograph-
ic corridors that allow population growth to occur “in one direction
and one direction only,” and two of these cities are El Paso and
Albuquerque. (CX 858g)*°

Horizon’s sales representatives claimed repeatedly that El Paso is
one of the fastest growing cities in the United States and that
natural and artificial barriers surrounding El Paso will cause growth
to be locked-in toward the direction of Horizon City. These barriers
include the Rio Grande River, which separates the United States
from Mexico at a point southwest of the city to a point south of the
city, the Franklin Mountains, which dominate portions of land north
and northwest of the city, and Fort Bliss Military Reservation, which
stretches to the northeast. Respondent concludes that. as .the
population of El Paso grows toward Horizon City, an increasing
demand for living space will confront a necessarily limited supply of
land, resulting in appreciation of the land’s value. (I.D. 75) [10]

Like El Paso, Albuquerque was represented to be a bustling city

19 The other North American city represented to have a “locked-in" growth corridor is Vancouver, Canada.
Findings relevant to Horizon’s “locked-in” growth claims are summarized at I.D. 73 and 75.
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with a “locked-in” growth corridor that leads directly to Horizon
property. (I.D. 73) Sales representatives and promotional films
informed consumers that natural barriers surrounded Albuquerque,
creating a “fence” that constrained growth. The barriers included
the Sandia and Manzano Mountains, three Indian reservations,
three land grants, and a United States military installation, none of
which, according to Horizon, was available for development.

When selling land in Rio Communities, sales representatives
stated that growth could no longer occur within the “fenced” area,
but that a freeway leading south from Albuquerque to Rio was a
“gate” in that fence, and that because of the freeway growth would
“leapfrog” the intervening barriers. (See, e.g., I.D.p. 113) To graphi-
cally emphasize this point, sales representatives folded over promo-
tional maps to demonstrate that Albuquerque was only three and
one half “building miles” from Rio Communities. The ALJ summa-
rized the situation as follows:

Albuquerque is described as a dynamic, pulsating city with a wall surrounding it on
all four sides, bursting at the seams, with morée and more people arriving each and
every day. A freeway was built to the south to relieve the pressure and it leads to Rio
del Oro, a completely preplanned community. [As Horizon said}—Doesn’t this look
like a money making situation” (CX 160X, Y, Z1). (L.D.p. 112)

The remaining part of the sales presentation concentrated on the
final two cornerstones of respondent’s investment theme: communi-
ty development and resale markets, and the length of time until
investment maturity. Former sales representatives testified at trial
that when funnelling the presentation to a specific property they
played up Horizon’s corporate image as a “community developer.”
They represented alternatively that Horizon was one of the leading
community developers in the Southwest, that it was one of the
leading community developers in the nation, or that it was one of the
leading community developers in the world. (I.D. 80) One advertise-
ment, emphasizing that land is only as good as the company you buy
it from, stated that Horizon had $150 million in assets, a net worth of
$60 million and an inventory of land valued at $240 million. (CX 352)
[11]

Sales representatives claimed that as a development company
Horizon would establish residential areas, build country clubs and
shopping centers, develop industrial and recreational parks, attract
hospitals and universities, and set up improvement associations for
continuing development. (I.D. 79-80; see also 1.D. 81-83) Horizon
representatives boasted that the company had retained a prominent
planning firm, Gruen Associates, to “master plan” its properties, and
that it had designated each lot within a property to be used for



iUy s —on
464 Opinion

specific residential or commercial purpgses. (I.D. 79) During solicita-
tions, consumers were presented with unit maps for each property
that purported to show each lot and the specific, designated end use
that each lot was assigned. (I.D. 78; I.D.p. 266) Prospects were also
shown “TBA” maps, which are promotional maps printed by Horizon
that depict the overall property “To Be Allocated,” and its proximity
to a neighboring city. Many of the “TBA” maps contain glossy
photographs of residents enjoying themselves at recreational facili-

ties in the property’s core area: (See, eg., CX 206-10, 230-32)

Presentation manuals used during in-home sales solicitations and .

celebrity films also include many attractive scenes of the Southwest

and Horizon communities. (CX 195-197, 526-27) During property

visits and fly-in tours, customers were shown through the developed
core areas where there were homes, golf courses and other ameni-
ties. Many consumers were led to believe that the property they were
purchasing would soon be part of such a community. (I.D. 67)
Horizon represented that it was obligated to build roads within
eight years of purchase. (I.D. 80; see, e.g., CX 932¢, 949d) Images were
conjured of properties criss-crossed with highways and secondary
roads, and of communities humming with traffic and commerce.
(See, e.g., 1.D. 78-80) However, as the ALJ found, “[as] to most of its
properties, Horizon’s only contractual commitment is to stake the lot
and to cause a road fronting on the property to be completed within
thirty days after the purchaser has completed his payments or
approximately eight years from the date of signing the contract,
whichever is later.” (I.D.p. 10) The “roads” need be no more than
bulldozed strips in the desert sand because Horizon is not contractu-
ally obligated to provide road surfacing or maintenance. (I.D. 80)

The record indicates that the net impression of consumers

following sales presentations was that their lot would be provided
with utilities by either Horizon, the community improvement
associations, or some other “developer.” (I.D. 83; I.D.p. 266; see, e.g.,
CX 927f—g, 9291, 930g, 943a-b, 944e, 9471, [12]i, 1, m, 948e)'! These
utilities are the key to any successful community development, for
without them the “city” has no light and the desert land remains
arid. Respondent failed to inform consumers that if neither Horizon,
the improvement associations, nor any other developer were to
install utilities, the cost to consumers of individually extending
utilities to their lots would be prohibitive.'? (See, e.g., infra, p. 32,
note®?; p. 37, note??) -

' A number of transcript pages cited in 1.D. 83 have been renumbered. Pages 5925-26, 6180, 6202, 6213, 6296,

6477-78, 6486, and 6577 are currently pages 5204-05, 5459, 5481, 5492, 5577, 5760-61, 5769, and 5830, respectively. .

Transcript pages 5318-6567 (Volume 9017-2-7) have been renumbered 5197-5850.
2 The record reveals that community improvement associations exist for Rio Communities, Paradise Hills,

(Continued)
345-564 0—82——52

-



810 FEDERAL TRADE COMMISSION DECISIONS

Opinion 97 F.T.C.

The Commission agrees with the ALJ’s finding that the net
impression'® created by Horizon’s sales representatives was that
roads and utility hookups to the consumer’s property either [13]
existed or would exist by the expiration of the land sales contract.
(I.D.p. 266) The effect of these representations on consumers cannot
be  underestimated: roads and utilities mean the possibility of
communities, communities mean resale, and resale means profit.
Moreover, the incessant use of the terms “community” and “commu-
nity developer” in Horizon’s promotional literature and sales
presentations had an undeniable capacity to mislead consumers into
believing that Horizon was obligated to develop their property.'*
Horizon was characterized as a Herculean enterprise, registered on
the New York Stock Exchange, that had the financial capability to
carry out a development program, and the managerial responsibility
and expertise to put such a development program into action.'®
Barbara Kelly, a former sales trainer and sales representative,
succinctly made this point by describing the instructions from her
own training:

Don’t sell dirt. It doesn’t matter where people own land, as long as Horizon is involved.
They are the people that are going to make it happen. They are not a land sales
company but a development company. That is the way we felt. (Kelly, Tr. 16,432)

These representations of a developed community, one well thought
out and planned in advance, complete with schools, hospitals,
residences, parks, industry, country clubs, and a permanent im-
provement association, had the capacity to lead consumers to believe

Horizon City and Waterwood. Under the land sales contract, membership is mandatory and annual membership
fees in the range of $10-120 are assessed. (1.D. 81-83) Testimony at trial indicated that the tax-free status of the

community improvement associations (other than the association established for Waterwood) may limit their *

activities. For example, the associations may not be able to install utilities without losing their tax exempt status.
(Roach, Tr. 13194) Further, expert testimony confirms the conclusion that the associations’ accumulation of funds
to date cannot meet the financial requirements of an infrastructure sufficient to provide utilities for the Horizon
properties where they exist. (1.D. 81-83) Nevertheless, sales representatives used the associations’ general
contribution to development as a sales tool. (LD. 82) Thus, Horizon not only misrepresented the role the
associations could realistically play in developing the properties, but deceptively failed to disclose material
information about the limitations on their activities. (See, e.g.. The Raymond Lee Organization, Inc., 92 F.T.C. 489,
649 (1978), citing Portwood v. FTC, 418 F.2d 419, 424 (10th Cir. 1969); J.B. Williams Co. v. FTC, 381 F.2d 884, 891
(6th Cir. 1967); and Waltham Watch Co. v. FTC, 318 F.2d 28, 32 (7th Cir. 1963), cert. denied 375 U.S. 944 (1963))

'* In making these determinations, consideration has been given to the total impression created by the
pictures, words and oral representations in the context in which they were used, and in light of the sophistication
and understanding of the persons to whom they were directed. (See, e.g., Beneficial Corp. v. FTC, 542 F. 2d 611, 617—
18 (3rd Cir. 1976), cert. denied, 430 U.S. 983 (1977); Continental Wax Corp. v. F.T.C.. 330 F.2d 475, 477 (2nd Cir.
1964); National Bakers Services, Inc. v. F.T.C., 329 F.2d 365, 367 (7th Cir. 1964); Charles of the Ritz Distrib. Corp. v.
F.T.C.. 143 F .2d 676, 679 (2nd Cir. 1944))

'* The ALJ found that Horizon’s characterization of itself as a “community developer,” and of its properties as
“communities,” were misleading but not false because “the evidence is undisputed that Horizon has spent millions
of dollars in its several properties.” (I.D. 79) We affirm this finding.

'* See eyg. "Waterwood Training film,” CX 169c. The film stated that, at the time of Waterwood's
development, total investment by everyone concerned will be 2.5 billion dollars, and that “Horizon Corporation is
one of the few community developers in the industry with the resources to undertake a development of this
dimension.”
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that they were purchasing an excellent, flnanmally risk-free invest-
ment, which would prove to be rewarding within a short-ferm.
Horizon defends against this charge by saying that it made no

representations regarding its development obligations and that no-

contract document commits it to accomplish development. (See, e.g.,
RAB 27-31) The assertion that no representations regarding devel-
opment were made is belied by the record; the assertion that Horizon
had no contractual obligations, even if true, misses the point. [14]

False verbal representations by a seller constitute deception
within the meaning of Section 5. The fact that such representations
are omitted from a written contract does not alter their status under
Section 5.

The final level of Horizon’s funnelling sales presentation was to
concentrate on specific lots which were available for sale at the time
of the presentation in question. Within each property,’® Horizon
zoned lots for three types of use: single family units, multiple family
units, and commercial property. (I.D. 69-70; complaint counts VI,
VII) Horizon represented that properties zoned for different uses had
different values and could be expected to appreciate at different
rates. For example, Ms. Kelly testified that she was trained to sell
single family property as a modest investment with a good return,
multi-family property as a more expensive but more rewarding
investment, and commercial property as the “cream of the crop.”
(Kelly, Tr. 16,432) Lots were also platted as being along a streetfront,
on a corner, or in a cul-de-sac. (I.D. 70) The latter two locations were
represented to have a greater investment value. Locations near
proposed highways and highway loops, schools or university sites,
shopping centers and recreational areas were stressed when there
was no assurance of when, if ever, such development would
materialize. (I.D. 69) Horizon discovered that existing customers
were a fertile source of new sales, and those customers were
vigorously induced to trade existing property for property zoned for a
different use in a different location, always property which was more
expensive and which would require a longer time to pay off. (For a
description of this “reloading” technique, see I.D. 68; Schuman Tr.
5253-54; see also, 1.D. 39 and CX 927e, h, 929c¢, d, e, 932f, 936¢, 937b,
938d, 939a, 943a-~b, 947j, n, 950i, 951f, g) However, without develop-
ment, the only way to tell the difference between the different types
of lots was to use a surveyor’s map—all were composed of arid land,

far from buildings or utility lines, with few access roads or even:

fences to distinguish between them. (See, e.g., 1.D. 67)

' With the exception of Whispering Ranch.
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The ALJ found that some Horizon lots, although zoned for
residential or commercial uses, were rendered useless by natural
phenomena such as arroyos, washes and flood plains. (I.D. 85-86) He
further found that these unexpected risks were not disclosed to
consumers. (Id.) The failure to disclose a significant risk [15]that the
purchaser of a product cannot reasonably be expected to anticipate
constitutes a material omission of fact and a violation of Sectlon 5’s
prohibition on deceptive business practices.?

Because the resale of individual lots would constitute the final
disposition of the investment, customers frequently inquired about
the existence of a resale market. Training manuals prior to 1971
were silent as to resale, while training manuals after 1971 instructed
sales representatives to explain to prospects that lots could be resold
by listing them with local brokers. (I.D. 61; see, e.g.,, CX 157v, 160)
Despite the “official” policy after 1971 of prohibiting representations
that Horizon would assist in resale, former sales representatives
testified that they were trained to, and did, make representations to
prospects that Horizon would aid purchasers in their resale effort.
(LD. 61; LD. p. 261-62; CX 950e) Frequent representations were
made that due to a large consumer demand Horizon property was
selling at a brisk pace, assuring that investors would encounter no
difficulty in resale on their own and raising the possibility of resale
prior to the time of development. (I.D. 61-62) Some sales representa-
tives went so far as to suggest to prospects that because Horizon was
a development company it might seek to repurchase the lots directly
in order to facilitate community planning. (I.D. 62; complaint count
VIII) We believe the clear message communicated to consumers from
these representations was that an active resale market was already
in existence or that one would come into existence during the
represented term of the investment. (See, e.g., CX 927n, 932, 936c¢,
944e, 946h, 9471, i, 1, m, n, 955d)

In fact, as our analysis of the investment value of the six
properties will illustrate, there was no resale market for Horizon
land. (I.D. 123-128)

Pace of development and availability of a resale market were
important to potential investors because those factors determined
how long consumers would be required to hold their investment
before it could be disposed of for profit. The record indicates that
sales representatives were trained to, and did, make specific time
frame representations regarding the short-term nature of the

' The Supreme Court has determined that in the context of an investment decision, facts are “material” if
there is a “substantial likelihood that the disclosure of the omitted fact would have been viewed by the reasonable

investor as having significantly altered the ‘total mix’ of information made avallable TSC Industries, Inc. v.
-Northway, 426 U.S. 438, 449 (1976).



HOUORIZUN CUKY. otv
464 Opinion

investment. (I.D. 53-60; 1.D. pp.. 259-60) . The ALJ found that, “the
time in which an appreciation in the price of Horizon’s land could be
realized was generally stated by sales representatives to be three to
five years during the period 1968 to 1970. The [16]time period later
was changed to seven to ten years, and there is some indication that
more than ten years was used by sales representatives.” (I.D.p. 259)
The findings of the ALJ are amply supported by the record. The
testimony at trial establishes that prior to 1971 sales representatives
randomly predicted that customers’ investments would mature
within one to two years, or three to five, or five to seven. (I1.D..58-59)
Prior to 1971, Horizon’s management was either ignorant of its
sales force’s representations, or else, in the face of brisk sales, it
chose to ignore them. However, in approximately 1971, coincidental-
ly the same time that the Federal Trade Commission began its
investigation, Horizon management issued verbal new policy direc-
tives that its land was to be sold as an investment of at least twenty
years. (I.D. 58; RAB 58-59; R. Rep 28-29) Former sales representa-
tives testified at trial that it was virtually impossible to sell Horizon
land as a twenty year investment, (ID.pp. 59, 63) and that
consequently representatives ignored the directive. (1.D. 58-59)

- In 1973 respondent printed a brochure entitled “Principles of Land
Ownership—A Policy Statement by Sidney Nelson, President, Hori-
zon Corporation” (“Principles”).’® The “Principles” state that
Horizon land is a long-term investment, defined as greater than
twenty years. Horizon maintains that since 1973 it has trained sales
representatives to make no representations regarding length of
holding time, save that appreciation would be long-term. Training
manuals printed after 1973 instruct sales representatives to respond
to questions, concerning the amount of time before the investment
would mature, with the answer that Horizon has no “crystal ball”
and that it cannot predict the future. (I.D. 58) Horizon argues that
since the introduction of its “Principles” in 1973, it has reformed its
sales policies to omit time frame representations, so that even if
misrepresentations had been made in the past, that problem has
been corrected, making a Commission order in this case unnecessary.
(See, 1.D. 57-58; LD.pp. 259, 268; RAB 58-59) However, the record
shows that the vast majority of sales representatives failed to
conform to this new policy. As late as 1975, representations were still
being made that purchasers could realize specific profits within two
to ten years, over the “short-term”, or over the term of the contract
(typically eight to ten years). (See, CX 927h, 1, m. 928b, 929k, 930c, d,

% A text of the “Principles,” RX 67 and 1551, is included in 1.D.p. 54-56.
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g, 932e, f, 936b, 938d, 942c, 943a-b, 944e, t, 946h, 9471, 1,1, m, n, 949d,
9504, i, k, 951e, g, h, 955d.) Further, even if we [17]assume that
Horizon management was successful in omitting references from
sales presentations, and that this policy is currently in force, this
policy does not cure the consumer injury caused by Horizon’s failure
to apprise investors that undeveloped Horizon land is not a short-
term investment. To the extent purchasers are not adequately
impressed with the fact of the extremely long-term nature of the
investment—well into the twenty first century or beyond, as we find
below—there is a deceptive omission of a material fact. Accordingly,
even if Horizon successfully implemented this new sales policy,
Horizon violated Section 5 of the FTC Act.

In addition to complaint counts I and II, which were affirmed by
the ALJ, complaint counts III and IV charge that Horizon represent-

ed to consumers that their lots would be located within fully

developed communities by the end of their eight to ten year land
sales contract with Horizon, and that therefore, their investment
would mature by that date. Our review of the record has disclosed
that in most instances where time frame representations were made,
purchasers entered into contracts with Horizon after being told that
their investment would mature in ten years or less. (I.D. 58-59) In
instances where sales representatives avoided time frame represen-
tations, consumers routinely inferred from the net impression of the
presentation that maturity would be reached at the end of the eight
to ten year period. (See LD. 58-59; LD.p. 259) Accordingly, we find
that the record amply confirms the charges contained in complaint
counts III and IV as to most of Horizon’s sales. In the remainder of
its sales, Horizon’s representatives uniformly stated that the time
until maturity would be ten to eighteen years. On the record before
us, the Commission is hard pressed to find a significant number of
Horizon sales where lots were represented as long-term assets.'®
In sum, respondent’s assertion before the Commission that short-
term representations were never made is contradicted by the record.
‘The alternative assertion, that respondent did not know of the
overzealous claims of its errant sales representatives, lacks credibili-
ty and, even if true, cannot serve as a defense to Section 5 liability.
Uncontradicted testimony establishes that sales representatives
encountered difficulty in selling property when prospects ‘were
clearly apprised that resale would not be [18]possible for at least
m:g—hﬂorizon officials testified that consumers were always apprised of the long-term nature of the
asset, the ALJ did not find Horizon's witnesses credible on this point. (I.D.p. 273) We uphold his findings with
respect to this issue and also affirm his general conclusions concerning the credibility of Horizon's witnesses,

except where specifically noted in our modifications of the ALJ’s findings of fact (see this opinion and Appendix A).
(LD.pp. 272-75)
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eighteen to twenty years. (LD. pp. 59, 63, 259; see also, CX 951i;
Miller, Tr. 2356) It is difficult to believe that Horizon management
did not searchingly inquire as to the marketability of its product and
the manner in which its agents represented that product. As the ALJ
points out, the law of agency demands no less. (I.D.p. 290) However,
even if Horizon management chose to remain ignorant of the time
frame representations made by its sales force, its ignorance consti-
tutes a failure to exercise reasonable diligence in controlling sales
practices in the field, and does not serve as a defense to Section 5
liability. We find that Horizon knew, or with the exercise of
reasonable diligence should have known, that representations re-
garding the short-term nature of its product were regularly made by
its agents. The Commission also finds that respondent knew, or with
the exercise of reasonable diligence should have known, that a resale
market for its properties would not develop prior to the year 2000,
and that consequently Horizon land should not be marketed as a
short-term investment.?? Therefore, we conclude that Horizon
allowed its agents to make false and misleading statements in
marketing its properties.?*

Horizon rejects the ALJ’s characterization that the above evidence
constitutes representations of an “excellent” investment. Instead,
Horizon maintains that it represented its properties as “a desirable
expenditure of discretionary funds.” (RPF 137, p. 80; see, also, RPF
135-136) Alan Nevin, a realty investment expert, testified on behalf
of Horizon that an “excellent” investment must have “a high
guaranteed tax shelter, cash flow, substantial equity built up,
tremendous tax shelter, guaranteed high level of appreciation
probably 15 to 20 percent or more and be risk-free.” (Nevin, Tr.
15,955; see 1.D.p. 263) Horizon argues that because it made adequate
disclosures of uncertainty as to time of resale and appreciation, its
property was not represented as an excellent investment as that
term is understood by an investment analyst. (RPF 134-137; R. Rep
12-17) This argument must be rejected because it relies upon a
fundamental misunderstanding of Section 5 principles. In this
regard, the Commission is in complete agreement with Judge
Barnes’ statement of the law: [19]

It is the impression conveyed or the implication created in the mind of the ordinary
purchaser that is the concern in this proceeding, not whether the representations fit

20 See individual property analyses, infra at pages 26-48.

21 Horizon relies on testimony of “satisfied” customers to prove that it did not misrepresent lts propertles
However, as the law judge points out, respondent cannot escape liability for a significant number of
misrepresentations merely because in other instances misrepresentations may not have been made. (LD. pp. 272-
78) Nor is it a defense to a charge of deception under Section 5 that some customers were satisfied with the product,
despite false and misleading representations having been made. (1.D.p. 272, n. 21)
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precisely into the mold of an excellent investment created by a sophisticated realty
investment expert. The word “excellent” has a dictionary meaning of “superior, very
good of its kind; [e]minently good; first-class.” Webster’s Seventh New Collegiate
Dictionary, 1969. Horizon, in almost every conceivable way short of an absolute
guarantee, represented its land to be an excellent investment, better than savings
accounts, stocks and bonds, and insurance, and risk free . . . . [I]t is concluded that
Horizon represented its land to be a superior investment, [eJminently good, first-class
. . . . Beyond any doubt, Horizon created the impression that its properties were
excellent investments. (I.D.p. 263) (emphasis added)

The Commission has examined the evidence of record from the
posture of a typical consumer who bought Horizon land. We have
viewed both Horizon’s representations and disclosures in the context
of how and when they were made. We find that Horizon made
unqualified representations concerning the appreciation of land as
an investment, misrepresented its development obligations and
failed to inform consumers of hidden risks when they existed; and we
conclude that these claims and omissions of material facts violated
Section 5. We further find that the net impression created by the
representations detailed in 1.D. 1-137 is that Horizon land is an
excellent, financially risk-free, short-term investment. To determine
if these general investment claims also violate Section 5, we turn
now to an analysis of whether the evidence concerning Horizon’s
various properties contradicts those claims.

IL INVESTMENT VALUE OF HORIZON’S PROPERTIES

The Commission bases its findings regarding the truth of Horizon’s
representations concerning the investment value of its properties on
the testimony of expert witnesses at trial who identified several
factors that must be considered in evaluating the quality of land
investments. The most important factors cited were: (1) the likeli-
hood that the properties will absorb future population growth and
development; (2) the future costs of any development expenses to be
incurred by the purchaser; (3) whether the purchase price of the land
was equal to the market value of the land; (4) special risk factors
associated with the property; and (5) the carrying costs of the
property until liquidation. (I.D.pp. 276-77; see, generally, 1.D. 101~
117) [20] )

Of these five criteria, expert witnesses testified that an economic
analysis of the investment characteristic called “absorption” (factor
(1) above) was the most crucial test of a property’s investment value,
and consequently the Commission’s determination of the truth of
Horizon’s representations centers on that criterion.

The record reveals significant variations among the six Horizon



HORIZON CORP. BLI
464 Opinion

properties with respect to absorption and also dévelopment costs
(factor (2) above). Therefore, those factors will be separately cons1d-
ered in the discussions of each property which follow.

However, the record indicates with respect to factor (3) above, that
lots in each of Horizon’s six properties are susceptible to the same
analysis with respect to market value. Rather than review that
evidence six times, the Commission’s finding concerning market
value for ail properties will precede the property-by -property analy-
ses.

Similarly, the evidence concerning factor (4)—special risk_factors,
such as fractionalization of ownership and adequacy of development
plans—applies equally to all six properties and will be considered as
a whole before proceeding to the property-by-property analyses.

With respect to factor (5), carrying costs,?> complaint counsel -

offered some limited evidence to show that such costs existed,
however this evidence is insufficient to establish that they posed
material costs to investors in this case. Therefore, the Commission
will not consider them in determining the truth of Horizon’s
investment claims.

A. Market Value and Special Risk Factors

An important criterion used by expert witnesses to evaluate the
investment quality of Horizon land was whether the purchase price
established by Horizon was equal to the land’s market value.
According to expert witnesses, the market value of land is the price
arrived at through arm’s length bargaining; it is essential in
determining market value that both parties be well informed, that
they are each motivated by their best self-interest, that they have a
reasonable time to complete the transaction, and that the purchase
price be unaffected by external factors. Respondent defines market
value as “the highest price in terms of money which a property will
bring in a competitive and open [21]market, under all conditions
requisite to a fair sale, the buyer and seller each acting prudently
fand] knowledgeably, and assuming the price is not affected by any
undue stimulus.” (Lomax, Tr. 15271, emphasis added; RAB 19).

Based on testimony of consumers and local real estate agents, the
ALJ found that a resale market for undeveloped Horizon land was
virtually nonexistent, now and in the foreseeable future*®* and

 Carrying costs include such expenditures as property taxes, improvement association charges and interest
paid on the purchase price. )

*?  Extensive record evidence reveals that, outside of the develop t core, at the time of trial little
development existed on any property (I.D. 8-22; 1.D.pp. 277-81), and virtually no resale market existed for lots

within any property. The evidence concerning the availability of resale markets shows that (1) real estate brokers
were unable to resell the land and therefore refused even to accept listings on Horizon’s lots; (2) several individuals

(Continued)

ors
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concluded that that is strong evidence that undeveloped Horizon
land has no market value. (I.D. pp- 281-82) He also found that even if
the price Horizon originally paid to purchase its land represented
market value, the tremendous disparity between Horizon’s purchase
cost and selling price is evidence that Horizon’s selling price is far in
excess of market value. (I.D.pp. 281-84)

Horizon urges reversal of this finding on a number of grounds. (See
RAB 17-22; R. Rep 17-24) Horizon argues first that lackof a resale
market evidences only present illiquidity, and does not prove that
the land has no investment value. (RAB 21) The Commission must
reject this argument for several reasons. By 1978, when the record
closed in this proceeding, consumers who purchased lots in 1969 on
the basis of representations that their investment would mature in
seven to ten years had already been disappointed. Further, Horizon’s
argument fails to distinguish between short and long-term invest-
ment value. Lack of present liquidity is probative of whether a resale
market may be expected to develop over the short-term. Also, other
available evidence, particularly the absorption studies which will be
discussed below, establishes that the present illiquidity of Horizon
land will extend over the short-term. [22]

Horizon next argues that its expert witnesses have concluded that
the purchase price consumers paid Horizon for the land represents
its market value. (RAB 19) Horizon concedes that its experts based
their testimony about market value “primarily upon a showing that
the purchasers of the land were knowledgeable.” (Id.) However, since
the Commission finds in the property-by-property analyses below
that Horizon’s representatives significantly misrepresented the
nature of the investment consumers were buying, the Commission
cannot accept Horizon’s conclusion that those consumers were
“knowledgeable in their investment decisions. (See C. Ans 23)°

Horizon further contends that no conclusion regarding low market
value may be properly drawn from the disparity between Horizon’s
acquisition cost and its selling price, and that such consideration by
the ALJ was arbitrary. (RAB 21) Horizon reasons that it is illogical
to compare the price it paid in 1959 with the price it asked in 1972;
that the price Horizon paid per acre was much lower because it

made unsuccessful attempts to sell their lots; (3) a substantial number of purchasers eventually gave up efforts to
sell their lots in frustration and defaulted on their contracts; (4) a substantial number of Horizon lots were
auctioned off at tax sales but even those auctions sometimes failed to attract bids for Horizon lots; (5) expert
witnesses could not discover a resale market for Horizon lots; and (6) some lots were ultimately assigned a
minimum appraisal value for tax purposes. We further agree with the ALJ that Horizon officials were on notice of
the lack of a resale market because they knew about the events described immediately above. (I.D. 123-128; 1.D.p.
281)
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bought the land in bulk; and that Horlzon S master plan for
development increases the land’s - valie. T

The Commission agrees with respondent that the bulk acreage it
acquired in 1959 was a vastly different asset from the fractionalized
property Horizon sold to consumers in 1972. However, this fact leads
us to a different conclusion than the one Horizon posits. Horizon’s
division of its properties into small lots, which it sold principally to
individual consumers rather than to large developers, frustrated a
coordinated development effort. Thus, short-term development of
Horizon land was unlikely even if Horizon properties were able to
attract the population levels widely predicted by respondent. Be-
cause development of Horizon properties over the short-term was:
unlikely, no resale market for that land developed. Accordingly,
consumers were left holding land that today lacks any short-term
market value. Therefore, although the ALJ should have recognized
the difference in the nature of the asset Horizon bought and the one
it sold, the Commission affirms the ALJ’s finding that undeveloped
Horizon lots have no short-term investment value becaubc 20 market
exists to buy and sell those lots.

In sum, we conclude that respondent’s definition of market value
is fatally flawed for the purposes of this case by its own requirements
regarding the knowledgeability of the buyer and the fairness of the
sales transaction. Considering all of the evidence, we conclude that
the purchase price established by Horizon bore little relation to the
land’s market value principally because of our agreement with the
ALJ that there is virtually no resale market for Horizon land. [23]

Another element of investment value identified by expert wit-
nesses at trial is the existence of special risk factors, such as physical
characteristics of the land that determine whether it can be
developed, the availability of an adequate water supply, the exper-
tise and capability of the people involved in managing the invest-
ment, the adequacy of development plans and whether the owner-
ship of the property is too fractionalized to enable a realistic
achievement of development plans. The two most pertinent special
risk factors which affect equally the majority of Horizon lots are
fractionalization of ownership and lack of achievable development
plans. As discussed above, the fractionalization of the ownership of
Horizon lots has frustrated any meaningful development to date
because individual lot owners, who in many instances live long
distances from their property, cannot organize collective develop-
ment efforts effectively. Further, the development plans promised by
Horizon have not materialized and therefore cannot supplement or
replace owner efforts. These problems have substantially contrib-
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uted to the failure of the land as an excellent, risk-free investment
that will mature over the short-term, which is how the land was
marketed.

B. Absorpfion and Costs of Development

“Absorption” was defined at trial as the analysis of when a
property will be placed into a specific “end use.” (See, e.g., Stevenson,
Tr. 6589) “End use” is the purpose for which a purchaser-ultimately
buys property from an investor; it is generally a productive retail
use,?* but can also embrace non-productive financial transactions,
such as holding valueless land for purposes of taking a tax loss
deduction. (I.D. 105) End use is crucial to an informed investment
decision because if the represented end use of a specific property is
not in fact a reasonable end use for that property, that investment
cannot correctly be characterized as “excellent.” By selling its
properties for ultimate residential and commercial end uses within a
short-term, Horizon impliedly represented that those were reason-
able end uses of its properties. Consequently, the Commission must
determine whether it was reasonable for Horizon [24]to represent
that its lots would be used for residential and commercial purposes
over a short-term time frame of less than twenty years, and in many
cases less than ten years.

One method of determining whether the represented end use is
reasonable is to compare the represented end use with expert
testimony concerning a property’s “highest” or “best” end use.
“Highest” end use is determined by analyzing the use of the property
that at the time of final disposition will yield the greatest return on
the investment dollar.?®> For example, one expert witness testified
that the best end use of Whispering Ranch lots would be for cattle
grazing. (Mangin, Tr. 3424)

The rate at which a property will be placed into its end use is the
subject of an absorption study, which predicts the resolution of a
supply and demand clash for property in a given study area.?® At

24 “End Use” was discussed by complaint counsel’s expert witness, Professor Stevenson. Professor Stevenson
tesclﬁe?é}ound investment value must ultimately be related to use, which is basically a retail end user use. I think

this is true in the stock market where you see many of the promotions that had no fundamental end market for

their product got burned. This has been true in real estate. You can ride bubbles, you can ride dreams, but

fundamentally it is end use that creates value (Stevenson, Tr. 6587). - o

25 “Highest end use” was digcussed by complaint counsel’s expert witness, Jack Mann. Mr. Mann testified:

Highest and best use is one of the basic principles. It is defined as that legal reasonable approximate
utilization that results in the greatest net return to the land, legal in ‘the sense that it must not be illegal,
reasonable in the sense it must be susceptible of achievement and approximate is another word for “near,”

which simply means it is a use which must occur within the reasonably near future. (Mann, Tr. 7583).

2¢ Respondent did not offer into evidence any type of absorption study for any of its properties prepared prior

to the time it began to market land as an “excellent, risk-free investment.” (I1.D. 33) We can only infer, therefore,
that no such studies existed. To the extent it made representations relevant to the absorption of its properties

(Continued)
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least four distinct types of absorption studies were [25]proffered at
trial.2” The first type of absorption study is called a “trend curve” or
“growth curve.” (See, e.g., Stevens, Tr. 14731-34) It involves plotting
a curve on a graph that represents the historical growth rate in a
given study area, and extending the curve to predict future growth.
The second type of absorption study is a statistical model that
focuses on economic and demographic factors. (See, e.g., Stevens, Tr.
14749-54, 14892) Among the factors indexed in the studies before us
are population density changes derived from census data, income
data, tax rates, labor costs, land costs, percentages of ethnic
populations, and desirability of climate.

The trend curve and statistical absorption studies described above
were used by expert witnesses and city planners to predict future
absorption in large geographic areas, such as regions and major
cities. From this data, a third type of absorption study was prepared
to predict specifically the absorption of population and industry by
Horizon’s properties. Thus, the third type of absorption study is
another statistical model. By computing, in a mathematical function,
economic and demographic factors that appear to influence the
population distribution and growth among different sections. of
specific cities, analysts are able to project future growth trends in
suburban areas close to those cities. Using this approach, witnesses
testified to the percent of a study area’s future population that a
Horizon property may be expected to garner. (See, e.g.. Stevens, Tr.
14695-96)

A fourth type of absorptlon study was used for Waterwood.
Because Waterwood was designed primarily as a recreational
community and not as a residential community, an economic study
was prepared to aid in predicting the rate of “consumption” of units

without establishing “prior substantiation” for those representations, it may have violated Section 5. (See National
Dynamics Corp., 82 F.T.C. 488 (1973), affd in part and remanded in part, 492 F.2 1333 (2d Cir. 1974), cert. denied,
419 U.S. 993 (1974), modified on remand 85 F.T.C. 391 (1974), reconsideration, 85 F.T.C. 1052 (1975); Pfizer Inc., 81
F.T.C. 23 (1972)) However, because the complaint did not allege-a lack of substantiation, and because our review of
the record indicates that this question was not tried by the express or implied consent of the parties (see

" Commission Rules of Practice, 16 C.F.R. 3.15(a}2)), we decline to find an independent violation of Section 5 on this
ground.

Expert testimony at trial clearly demonstrates that such studies are a prerequisite to the develop t of a
truthful marketing program. (ID. 133) In future cases, the Commission will consider carefully the adequacy of the
substantiation possessed by a land sales company at the time representations are made in evaluating whether
Section 5 violations have occurred.

27 Horizon has argued that int | produced absorption studies for only one property, Horizon City.
(RAB at 17-18) While Horizon is correct that Horizon City is the only property for which complaint counsel
contracted with a private analyst to prepare an absorption study, plaint 1 nevertheless did produce
existing studies prepared by state and local planning offices that yield absorption data. If a spemﬁc absorption
study—the analysis of when a property is expected to be placed into a specific end use—is deemed credible, it
makes little difference whether the study was prepared by a city’s planning department or by a private economist.
Indeed, Horizon’s own expert witnesses treat city planning projections as absorption studies. (See, e.g., Stevens, Tr.
14731-2)
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in Waterwood, rather than the rate of growth of Waterwood’s
permanent population. (See Stevens, Tr. 14696) [ 26]

The Commission below analyzes the various absorption studies in
the record on a property-by-property basis. In balancing the invest-
ment value of each property against Horizon’s investment claims,
particular attention is directed to two central questions: (1) based on
absorption analysis, will respondent’s properties be placed into
residential and commercial end uses in a short-term period of less
than twenty years; and (2) based on the time until absorption, can
residential and commercial end uses be considered reasonable end
uses of respondent’s properties. ' ‘

The second factor identified by expert witnesses as important to
evaluating land investment decisions concerned the future costs of
any development expenses to be incurred by the investor. Consider-
ation of this factor is particularly appropriate in this case, because
the parties have debated whether consumers understood both that
Horizon was not obligated to develop its properties and that
development costs of a consumer’s lot could be many times the
purchase price of that lot. The Commission therefore also reviews
the evidence concerning this issue in the property-by-property
analyses below.

Horizon City

As of May 31, 1976, Horizon City contained 135.94 square miles or
87,000 acres, (some 60,000 of which had been sold) and was located 5—
19 miles southeast of the city limits of the City of El Paso, Texas. El
Paso contained 160.71 square miles and had a population of
approximately 400,000 when the record closed. (I.D. 17; CX 874 p. 48)

Horizon City lots were platted and sold for residential and
commercial end uses. Whether these were reasonable “end uses”
over the short-term time frame represented is a function of the
interaction between the supply of land in the El Paso metropolitan
area and the demand for that land. In this regard, both sides at trial
produced absorption studies that describe the outcome of El Paso’s
supply and demand duel, and which inform us whether, where, and
when people are expected to move into the El Paso area. Despite the
attempt at trial to prove whose projected population figures were
more accurate, the Commission affirms the ALJ’s finding that the
parties differed only insignificantly with regard to El Paso’s expected
future population. (I.D.p. 279)

In preparation for trial the parties prepared thirty year absorption
studies of both the El Paso Standard Metropolitan Study Area (El
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Paso SMSA) and Horizon City, for the years 1975-2005. At trial, the
two sides each called witnesses whe were experts in the fields of
economics, demographics, and real estate planning. Expert witnesses
called by complaint counsel projected a population of the El Paso
SMSA for the year [27]2005 of approximately 742,450.2% (I.D.p. 279)
Expert witnesses called by Horizon projected a medium population
for the same year of approximately 809,000 and a low projection of
745,000.2° (Id.) [28]The difference between complaint counsel’s
figure and respondent’s low figure is less than 5,000, a difference
that we find is meaningless in the context of a projection thirty years
into the future.?° ' “
Because the parties substantially agree on the likely population of
the El Paso SMSA in 2005, the real controversy centers around
whether Horizon City can be expected to absorb enough of that
population in order to establish an active resale market. Horizon
contends that, due to high growth and a locked-in corridor of
development, sufficient resale markets will develop. Respondent’s
expert witnesses Dr. Stevens and Mr. Lomax both project popula-
tions of approximately 75,000 for Horizon City in 2005. (I.D. 111, 113)
Based on these projections, respondent expects absorption of land in
Horizon City to be 19,000 acres, or 21.8 per cent of the land, by the
year 2005. (I.LD. p. 279) By contrast, complaint counsel’s experts

*  Among the evidence most heavily relied upon by complaint counsel witnesses was a 1970-74 demographic
study prepared by the Jepartment of Planning, Research and Development, City of El Paso (Planning
Department), which assested current and future transportation needs of the El Paso SMSA through the year 2000.
Complaint counsel’s expert, Joseph wusteck, used the Planning Department’s study to project the 2005 population
of 742,450.

Mr. Lusteck is a real estate planning consultant and President of the Real Estate Division of Wortman and
Mann, Inc., a real estate and financial services company located in Jackson, Mississippi. Prior to his employment
by this firm, he was with the Pima County [Tucson, Arizona] Planning Department and then with the Jackson
[Mississippi] Planning Board. (1.D. 103) )

The record also indicates that the Planning Department's 1970-74 study predicted a year 2000 population for
the El Paso SMSA of 680,750. A Planning Department study conducted in 1976 revised the projected figure to
685,000, a difference of 4,250. (I.D.p. 279; compare CX 876 with CX 797)

2° Horizon's expert witnesses were Dr. Benjamin Stevens and D.A. Lomax. Dr. Stevens prepared an absorption
study projecting populations of 863,700, 809,000, and 745,000 as high, medium, and low populations, respectively,
for the El Paso SMSA in 2005. D.A. Lomax accepted the Planning Department’s figures as accurate and produced a
population projection that was in accord with Dr. Stevens. (1.D.p. 279)

Dr. Stevens is the President, Director and senior research associate of the Regional Science Institute, a non-
profit research corporation doing work in regional analysis, regional economics, industrial location, land
development and urban planning. The field of regional science encompasses the fields of economics, demographics
and planning. Dr. Stevens received a Master's Degree in city planning and a Ph.D. in regional planning and

ics from the M husetts Institute of Technology. He has authored or co-authored 60 articles, reports and
discussion papers on various aspects of regional science. For the last twenty years, he has been co-editor of the
Journal of Regional Science, the most highly regarded professional publication in its field. (L.D. 110)

Mr. Lomax is a professional real estate appraiser and consultant, who specializes in land in Texas, New Mexico
and Arizona. He had been an appraiser for 25 years at the time of his testimony and is a member of the American
Institute of Real Estate Appraisers, a senior Real Estate Appraiser and an Accredited Rural Appraiser. At the time
of trial, he was national vice president of the Society of Real Estate Appraisers and had served for six years on the
Society’s Board of Governors. He is the author of the Rural Appraisal Handbook for the New Mexico State Tax
Commission and has written several articles for professional Magazines on appraising. (I.D. 112)

% The expert witnesses agreed that the more distant the projection the greater the chance of statistical error.
(See, e.g., Mann, Tr. 7700, 7738)
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predict a population in 2005 sufficient only to absorb 2,859 acres, or
3.3 per cent of the land in Horizon City. (ID.p. 279) Horizon has
argued that “[a] city is never fully absorbed; few cities even exceed
70-75% absorption.” (RAB 18) While it may be true that few cities
ever exceed 75 per cent absorption, in the instant case, respondent’s
best estimate is that by the year 2005 Horizon City will remain 78.2
percent unabsorbed. Complaint counsel estimate that Horlzon City
will be 96.7 per cent unabsorbed.

Although respondent has disputed that significant numbers of
short-term representations were made, respondent has never seri-
ously contended in this proceeding that Horizon City could be
developed within a short-term of less than twenty years. As stated,
we find that a significant number of short-term representations were
made. Accordingly, we hold that representations of [29]excellent,
financially risk-free investments regarding unimproved lots in
Horizon City, which were due to mature within a short-term, were
false and misleading and were deceptive within the meaning of
Section 5.3' [30]

Although we have found that respondent’s best estimates of
potential Horizon City absorption are insufficient to stimulate a
resale market over the time frame represented by Horizon, we
further find that even those projection are overly optimistic and
predicated on unlikely assumptions. Mr. Lomax’s population projec-
tion of 75,000 for Horizon City was based on the assumption that,

all of the lands . . . immediately contiguous to the basic development area of Horizon
City would be absorbed into the community, [the city of El Paso,} and would be a part
of the community. This is assuming that the community were to grow in a very straight
pattern, taking in every section of land as it moves from where it is now out to that
point in time. (Lomax, Tr. 15217) (Emphasis added)

The assumption of a “very straight” growth pattern has its genesis
in respondent’s belief that growth in the El Paso SMSA is locked-in
to a geographic corridor leading from El Paso’s city boundaries to
Horizon City’s front door. To rely on such an assumption, respondent

31 Purther confirmation of our conclusion exists in the fact that resale of Horizon City lots has been
insignificant through the time of trial. (See, generally, 1.D. 125) Illustrative of the situation is the experience of the
El Paso Board of Realtors, which operates a Realtors Listing Service (RLS), and which increased its membership
from 166 in 1970 to 354 in 1977. The ALJ found that of “about 1400 inquiries to the RLS there were approximately
266 listings and 14 sales of Horizon City property during the period from 1970 to 1976 (Tr. 2376, 2388-89.).” (L.D.p.
238) Consumer testimony also indicates that little or no resale market existed. (1.D.p. 240)

Respondent additionally contends that Horizon City is in fact a desirable long-term investment, which could
mature within twenty to thirty years. We do not have to reach the merits of this contention since we find that
short-term representations were made. However, we note in passing that even if we assume that Horizon made
long-term representations and that respondent’s absorption estimates are more accurate than complaint counsel’s,
we doubt that an absorption of only 21.8 per cent of Horizon City’s lots will result in the stimulation of a sufficient
resale market to enable the owners of Horizon land to engage in competitive dispositions of their investment over a
twenty to thirty year period.






