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IN THE MATTER aI'

SORGA , INC.
CONSENT ORDER ,

ETC., IN

REGARD TO ALLEGED VIOLATION OF

SECS, 5 AND 12 Of THE FEDERAL TRADE COMMISSION ACT
Docket C- 3058. Complaint . March J., 1981- Decision ,

March

13, 1981.

This consent order requires , among other things , a New York City advertising
agency to cease, in connection with the advertising and sale of Semicid ,

similar over- the- counter

or

vaginal contraceptive suppository products;. misre-

presenting or failing to substantiate claims relating to the product' s effectiveness , safety and performance characteristics. The firm is further prohibited

from disseminating advertisements using performance or quality heightening
modifiers such as " highly " or " extremely, " in conjunction with words like
effective " or " reliable. " Additionally, the order requires the company to
disclose, in print ,

radio and TV consumer advertising, certain facts material
to contraceptive suppository use; and to maintain business records for a
period
of three years.

Appearances
For the Commission:

For the respondent:
Hamilton,

and

Shirley F. Sarna

Paula K. Stein.

Evan A. Davis, Clearly, Gottlieb. Steen &

New York City.
COMPLAINT

The Federal Trade Commission ,

having reason to believe that

Sorga, Inc. , a corporation, (hereinafter " respondent" )

has violated

Sections 5 and 12 of the Federal Trade Commission Act, and that a
proceeding in respect thereof would be in the public interest , hereby
issues its complaint, stating its charges as follows:
PARAGRAPH 1. Sorga, Inc. is a New York corporation

with its

principal place of business at 300 East 42nd St., New York , New
York. Sorga , Inc. previously did business under the name of Kelly,
Nason- Univas , Inc. The name change to Sorga, Inc. was accomplished by amendment to the certificate of incorporation on June 29,
1979.

Allegations stated in the present tense include the past tense.
PAR. 2. For purposes of this complaint the following definitions
shall apply:
1. A

vaginal contraceptive suppository

is a spermicidal contra-

ceptive product which is inserted into the vagina prior to

coitus.
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Body temperature or vaginal secretions dissolve the suppository and
spread its sperm kiling agent through the vaginal cavity.

2. " Use effectiveness

means that level of effectiveness which is

obtained when the contraceptive method is used by large numbers of
subjects not all of whom follow the instructions accurately nor use
the contraceptive mcthod each time they have sexual relations.
3.
Commerce means commerce as defined in the Federal Trade
Commission Act , as amended.
PAR. 3. Respondent was an advertising agency for American Home

Products Corporation. In such capacity respondent has prepared and

placed advertising for publication and has caused dissemination of
advertising, including the advertising referred to herein , to promote
the sale of a vaginal

contraceptive suppository product named

Semicid" , a " drug " within the meaning of Section 15 of the Federal
Trade Commission Act.
PAR. 4. In the course and conduct of its business respondent has

disseminated or caused the dissemination of certain advertisements
concerning Semicid (l) by United States mail , or by various means in
or having an effect upon commerce, including but not limited to

insertion in newspapers or magazines of interstate dissemination
and radio and television broadcasts of interstate transmission , for
the purpose of inducing, or which are likely to induce, directly or
indirectly, the purchase of Semicid , or (2) by various means, for the
purpose of inducing, or which are likely to induce , directly or
indirectly, the purchase of Semicid in or having an effect upon

commerce.
PAR. 5. Among the advertisements and other sales promotion

materials, and typical ofthe statements and representations made in
respondent' s advertisements , but not all inclusive thereof, are the
advertisements identified as Attachments 1 through 4.
PAR. 6. Through the use of such advertisements, and others not
specifically set forth herein , respondent represents, directly or by
implication , that:
1. Semicid has an extremely high use effectiveness, approaching
the level of oral contraceptives (hereinafter " the pill" ) or intrauterine devices (hereinafter " IUD"

2. Semicid has novel

contraceptive performance characteristics.

PAR. 7. In truth and in

fact:

Semicid' s use effectiveness is approximately that

of other
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vaginal contraceptive products. It-

llot considered to have a usc

effectiveness on the level of the pill or IUD.
2. Scmicid does not have novel contraceptive performance characteristics except as to the characteristics associated with its method
of delivery. Its sperm killing ingredient , nonoxynol !J , has been in use
for many years in various contraceptive products.

Thcrefore , the advertiscments and representations referred to in
Paragraphs Five and Six are false , deceptive or misleading.
PAR. 8. Furthermore , through the use of the advertisements

referred to in Paragraphs Four and Five, respondent represents
directly or by implication , that:
1. Semicid has an extremely high use effectiveness.
2. Semicid has novel contraceptive performance characteristics.
3. Semicid has been scientifically or medically proven to have an

extremely high use effectiveness.
PAIL 9. At the time respondent made the representations alleged
in Paragraph Eight , respondent had no reasonable basis for making

those representations. Therefore, the making and dissemination of
such representations constitute deceptive or unfair acts or practices
in or affecting commerce.
PAR. 10. Furthermore , respondent advertises Scmicid without
disclosing to the purchasing public through its advertising that:

For best protection against pregnancy, it is essential that one
fol low instructions.
2. Women for whom

pregnancy presents a special health risk
should make a contraceptive choice in consultation with their
physician.
3. Some Semicid users experience irritation.
4. Semicid requires a waiting period of fifteen

minutes before

intercourse to ensure effectiveness.

5. Semicid is approximately as

effective as vaginal foam

contra

ceptives in actual use.

PAR. 1 L The facts described in

Paragraph Ten are material with

respect to the consequences which may result from use of Semicid as

a contraceptive under such conditions as are customary or usual.
Respondent' s failure to disclose these material facts renders the
advertisements referred to in Paragraphs Four and Five false
deceptive or misleading.
PAR. 12. Furthermore, through the use of the advertisements

referred to in Paragraphs Four and Five, respondent, directly or by
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implication , favorably compares some characteristics of Semicid to

the pil or the IUD and represents in the same advertisements that
Semicid has an extremely high use effectiveness. Favorable comparison of Semicid to certain characteristics of the pi1 or IUD has the

tendency and capacity to lead members of the public into the
erroneous and mistaken belief that Semicid' s use effectiveness is

equal to that of the pil or IUD. Respondent fails to disclose the fact
that Semicid has a use effectiveness below that of the pili or IUD and
approximately the same as other vaginal foam contraceptive products.
PAR. 13. The fact described in Paragraph Twelve is material in
light of the comparative representations made in respondent'

advertisements. Respondent' s failure to disclose this material fact in

advertisements containing such comparative representations renders the advertisements referred to in Paragraphs Four and Five
false , misleading or unfair.
PAR. 14. In the course and conduct of its business , and at all times
mentioned herein , respondent is in substantial competition in or
affecting commerce with corporations, firms and individuals engaged
in the sale of services
of the
same general kind and nature as are sold

by respondent.
PAR. 15. The use by respondent of the aforesaid false, misleading,
deceptive or unfair statements , representations , acts or practices,
and the dissemination of the aforesaid false advertisements has the
capacity and tendency to mislead members of the public into the

erroneous and mistaken belief that said statements and representa-

tions are true and into the purchase of substantial quantities of
respondent' s products or services by reason of said erroneous and
mistaken belief.
PAR. 16. The aforesaid acts and practices of respondent as herein

alleged , including the dissemination of false advertising, are aU to
the prejudice and injury of the public and of respondent' s

competi-

tors and constitute unfair methods of competition or unfair or

deceptive acts or practices in or affecting commerce in violation of
Sections 5 and 12 of the Federal Trade Cornmission Act. The acts and
practices of respondent , as herein alleged , are continuing and wi1
continue in the absence of the relief herein requested.
Commissioner Pitofsky did not participate.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices named in the caption hereof, and the

respondents having been furnished thereafter with a copy of a draft
of complaint which the New York Regional Office proposed to
present to the Commission for its consideration and which , if issued
by the Commission , would charge respondents with violation Qf the
Federal Trade Commission Act; and
The respondents, their attorneys , and counsel for the Commission

having thereafter executed an agreement containing a consent
order , and admission by the respondents of all the jurisdictional facts

set forth in the aforesaid draft of complaint, a statement that the
signing of said agreement is for settlement purposes only and does
not constitute an admission by respondents that the law has been
violated as alleged in such complaint , and waivers and other

provisions as required by the Commission ' 8 Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating
its charges in that respect , and having thereupon accepted the

executed consent agreement and placed such agreement on the
public record for a period of sixty

(60) days, and having duly

considered the comments fied thereafter by interested persons
pursuant to Section 2. 34 of its Rules, now in further conformity with
the procedure prescribed in Section 2. 34 of its Rules, the Commission

hereby issues its complaint , makes the following jurisdictional
findings and enters the following order:
1. Respondent Sorga , Inc. is a New York corporation with its
principal place of business at 300 East 42nd St. , New York , New

York.
2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding

is in the public interest.
ORDER

This Order applies

to respondent Sorga , Inc. , its successors,

assigns , offcers , agents and employees , whether acting directly or
through any corporation , subsidiary, division or other device. Except
as otherwise provided , order provisions apply to any act taken in
connection with respondent' s advertising, offering fQr sale, sale or
distribution of Semicid or any OTC (over- the- counter) contraceptive
product in or affecting commerce within the United States, including

,"
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the Commonwealth of Puerto Rico and any territory or possession of
the United States. The reasonable basis standards used in this Order
are not intended to set a standard for drug products other than OTC

contraceptives.

For purposes of this Order , the following definitions shall apply:
1) " Use effectiveness

or effectiveness

in actual use

means that

level of effectiveness which is obtained when the cQntraceptive
method is used by large numbers of subjects not all of whom fol1ow
the instructions accurately or use the contraceptive

method each

time they have sexual relations,
Method effectiveness means that level of effectiveness which is

2) "

attained in a well-controlled clinical trial utilizing highly motivated
volunteers who reportedly use the contraceptive method correctly
with every act of sexual intercourse.
3) "Semicid"
means the vaginal contraceptive suppository product
marketed under the tradename Semicid, or any vaginal contraceptive suppository product of substantial1y the same chemical formulation.
means any written, verbal or audiovisual
4) "Advertisement"

statement , illustration , depiction or presentation, which is designed
to effect the sale of any OTC contraceptive product , or to create
interest in the purchasing of such products (except a package or
package insert) whether same appears in a brochure, newspaper
magazine , leaflet , circular, mailer , book insert , catalog, bilboard
public transit card , point- of- sale display, fim strip, video presentation , or in a radio or television broadca!3t or in any other media
regardless of whether such statement, il1ustration , depiction or
infor
presentation is characterized as promotional , educational or
mative;

provided, however,

that the term advertisement does not

include material which solely refers to the product without making
any claims for the product.

5) "Product or use characteristic includes but is not limited to
efficacy, safety or convenience.

It is ordered,

That respondent cease and desist from:

A. Making in consumer (lay) advertisements any contraceptive

effectiveness claims regarding Semicid which use the words " effective " or " reliable " in conjunction with any performance or quality
extremely " and the like.
heightening modifiers such as " highly
B. Misrepresenting, directly or by implication , the effectiveness

Dccision and Order

205

of any OTC contraceptive product; unless respondent neither knew
nor should have known that the representation was false, deceptive
or misleading.

C. Representing, directly or by implication ,

that Semicid has

novel contraceptive performance characteristics except as to the
characteristics associated with its method of delivery.

D. Representing, directly or by implication , the results of any

study of method effectiveness of any OTC contraceptive product as a
measure of the use effectiveness of any such product.
E. Making any representation, directly or by implication, con-

cerning the effectiveness of any OTC contraceptive product unless

respondent has a reasonable basis for such representation consisting

of a consistent body of valid and reliable

scientific evidence;

that respondent may represent that Semicid is

provided. however,

effective or reliable or make other effectiveness claims as permitted
by this Order (for example, " Semicid

provides reliable protection

against pregnancy

It is further ordered.

That respondent make the fol1owing affrma-

tive disclosures in any consumer (lay) print advertisement for
Semicid:
A. For best protection against pregnancy, it is essential to fol1ow

package instructions.

B. If your doctor has told you that you should not become

pregnant, ask your doctor if you can use Semicid.
C. Some Semicid users experience irritation in using the product.

D. It is essential that you insert Semicid at least fifteen minutes
before intercourse.

E. Semicid

is approximately as effective as vaginal foam contra-

ceptives in actual use,

The above affirmative disclosures shall be made clearly and
conspicuously. Disclosures C, D and E shall be made in the exact
that if respondent has
provided. however.
language indicated above;
a reasonable basis, consisting of valid scientific test(s) or study(ies),
respondent may modify the words " fifteen minutes " in Disclosure D
consistent with such reasonable basis. Disclosures D and E shal1 be
made in typeface at least as large as the typeface of the major
portion of the text of the advertising copy. Disclosures D and E shall
be separate and distinguishable from the main body of the advertisement for a period of 24 months following the date of service of this
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Order or 27 months from the date of signing of this Order , whichever

expires earlier.

It is further ordered,

That respondent make the following affirma-

tive disclosure in any consumer (lay) print advertisement for

Semicid in which any product or use characteristic of Semicid is
compared, directly or by implication , to any product or use characteristic of oral contraceptives (hereinafter " the pill" ) or intrauterine
devices (hereinafter " IUD"
Semicid is approximat.ely as effective as vaginal foam contraceptives in actual use , but

is not as effective as the pill or IUD.

Semicid is not as effective as the pil or IUD in actual use , but is approximately as
effective as vaginal foam contraceptives,

Either above affirmative disclosure shall be made , where required
in lieu of Disclosure ILE above.

The disclosure shall satisfy the

requirements regarding exact language , size of type and relation to
the main body of the advertisement specified for Disclosure ILE.

That respondent make the following discloIt is further ordered,
sures in any consumer (Jay) TV advertisements for Semicid:
A. Follow

directions exactly, including the fifteen minute wait-

ing period.

B. Approximately as

effective as contraceptive foams.

The above disclosures shall be made clearly and conspicuously as

provided,
that if respondent has a reasonable basis, consisting of valid
scientific test(s) or study(ies), respondent may modify the words
fifteen minutes " in Disclosure A consistent with such reasonable

video supers and in the exact language indicated above;
however,

basis.

That respondent make the following disclosure in any consumer (lay) radio advertisements for Semicid:
It is further ordered,

Semicid' s effectiveness is approximately equal to contraceptive foams.

-'.
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The above disclosure shall be made clearly' and

conspicuously and in

the exact language indicated above,

That respondent shall make the following

It is further ordered,

disclosures in ethical (professional) advertisements for Semicid:

A, Irritation accompanies use of the product in some instances,
B. Semicid must be

inserted according to product instructions

and at least fifteen minutes before intercourse.
C. Semicid is approximately as effective as vaginal foam contraceptives in actual use , but is not as effective as the pill or IUD.

Semicid is not as effective as the pi1 or IUD in actual use , but is
approximately as effective as vaginal foam contraceptives.

Affrmative Disclosures A and B shall be made in language the
same or substantially similac to the language set forth above;
provided, however that if respondent has a reasonable basis
consisting of valid scientific test(s) or study(ies), respondent may
modify the words " fifteen minutes " in Disclosure B consistent with

such reasonable basis. Disclosure C shall be made in

the exact
language indicated above, in typeface at least as large as the
typeface of the major portion of the text of the advertising copy.

VII

It is further ordered That respondent cease and desist from:

A. Disseminating or causing the dissemination of any advertisement , by means of the United States mail or by any means in or
affecting commerce within the United States , including the Commonwealth of Puerto Rico and any territory or possession

of the

United States, which contains any of the representations prohibited
in Paragraph LA- D

of this Order or fails to include any of the

disclosures required by this Order.

B. Disseminating, or causing to be disseminated, by any means
for the purpose of inducing, or which is likely to induce , directly or
indirectly, the purchase of Semicid or any OTC contraceptive
product in or affecting commerce within the United States, including
the Commonwealth of Puerto Rico and any territory or possession of
the United States, any advertisement which contains any of the
345- ,

54 0- 82--
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representations prohibited in Paragraph LA- D of this Order or fails

to include any of the disclosures required by this Order.

VII
It is further ordered,

That in advertisements in languages other

than English ,

exact language disclosures required by this Order shall
be made in the non- English language equivalent and convey the
same meaning as the English language disclosures,

It is further ordered,

That respondent maintain complete business

records relative to the manner and form of its compliance with this
order. Such records shall include but not be limited to, copies of and
dissemination schedules for all advertisements and documents which
substantiate or contradict any claim made in advertising, promoting

or selling the product. Such records shall be retained for at least
three (3) years beyond the last dissemination of any relevant
advertisement. Upon thirty (30) days notice respondent shall make
any and all such records available to Commission staff for inspection
or photocopying.

It is further ordered That respondent forthwith deliver a copy of
this Order to each operating division and to all employees or agents
now or hereafter engaged in the sale or offering for sale of Semicid or

in any aspect of the preparation , creation or placing of advertising
for Semicid on behalf of respondent, A statement acknowledging
receipt of this Order shall be obtained in each case.

It is further ordered.
That respondent notify the Commission at
least thirty (30) days prior to any proposed change in a corporate

respondent in which the respondent is not a surviving entity, such as
dissolution , assignment or sale resulting in the emergence of any
successor corporation or corporations, or any other change

in said

corporation which may affect compliance obligations arising out of
this Order.
XII
It is further ordered.

That respondent shall , within sixty (60) days

""\.H'205
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after service upon it of this Order, fife with -the Commission a report

setting forth in detail the manner and form in which it has complied
with this Order.
Commissioner Pitofsky did not participate,
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IN THE ' MATTER OF

TED BATES & COMPANY , INC.
CONSENT ORDER , ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT
Docket C- 3059.

17,

Complaint, Murch

1981- Decision , March

, 1981

This consent order requires, among other things , a New York City advertising
agency to cease referring to any test or survey of " experts " or " consumers
when making representations regarding the performance, benefit , choice or
superiority of a product , unless the referenced

test. or survey has been

scientifically designed , executed and evaluated by experts;

and provides

substantiation for the representations, The firm is further barred from
representing, by reference to a test or survey, that experts or

surveyed or tested recommended or used a particular brand

consumers

of product,

without disclosing that an equal or greater percentage of such respondents

had not indicated any brand preferences. Additionally, the order requires the
company to maintain ,

for a period of three years , records substantiating

advertising claims.

Appearances
For the Commission:

For the respondent:

and

Mitchell Paul

Elhanan

Stone,

Julie Niemasik.
in- house counseL

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act , the Federal
Trade Commission ,

having reason to believe that Ted Bates &

Company, Inc. , a corporation , hereinafter referred to as respondent

has violated the provisions of said Act , and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest , hereby issues its complaint stating its charges in
that respect as follows:

PARAGRAPH 1. Respondent Ted Bates & Company, Inc. (" Ted
Bates ) is a corporation , organized, existing and doing business
under and by virtue of the laws of the State of New York , with its
principal place of business located at 1515 Broadway, New York

New York.
PAR. 2. Respondent Ted Bates was for some time an advertising

agency of Standard Brands, Inc. (" Standard Brands ) and prepared
and placed for publication and caused the dissemination of advertising material , including but not limited to the advertising referred to

..-'
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herein , to promote the sale of Standar9 Brands
Margarine " products.

and

' "

Fleischmann

PAR, 3, In the course and conduct of its business , respondent has
disseminated and caused the dissemination of advertisements concerning " Fleischmann s Margarine " products in or affecting commerce , as " commerce " is defined in the Federal Trade Commission
Act , by means of advertisements printed in magazines and newspapers distributed by the mail
across state lines and transmitted
by television stations located in various States of the United States
and in the District of Columbia, having suffcient power to carry
such broadcasts across state lines, for the purpose of inducing, and
which were likely to induce, directly or indirectly, the purchase of
said " Fleischmann s Margarine " products.
PAR, 4. Among the advertisements so disseminated or caused to be

disseminated by respondent are the advertisements attached as

Exhibits A through D hereof.
PAR. 5. In Exhibits A through D and others substantially similar
thereto , disseminated as aforesaid, respondent has represented
directly or by implication that:

a) When a doctor chooses margarine, chances are it' s Fleischmann
b) Twice as many doctors recommend Fleischmann s margarine as
any other brand of margarine;
c) Twice as many doctors personally use Fleischmann s margarine

as any other brand of margarine;
d) Twice as many doctors recommend and personally use Fleisch-

mann s as any other brand of margarine;
e) Every 15 seconds a doctor recommends Fleischmann s marganne.
PAR. 6. In Exhibits A through D and others substantially similar
thereto , respondent has represented directly or by implication that a
survey of doctors proves the representations in Paragraph Five
above.
PAR. 7. In Exhibits C and D and others substantially similar
disseminated as aforesaid , respondent has represented

thereto ,

directly or by implication that:
a) Of those doctors who recommend a polyunsaturated margarine,

twice as many recommend Fleischmann s as any other brand of
margarine;
b) Of those doctors who recommend a polyunsaturated margarine

,"
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twice as many personally use Fleischmann s as any other brand of
margarine;
c) Of those doctors who recommend a polyunsaturated margarine

twice as many recommend and personally use Fleischmann s as any
other brand of margarine.

PAR. 8. In Exhibits C and D and others substantial1y similar
thereto, respondent has represented directly or by implication that
the aforementioned survey proves the representations in Paragraph
Seven above.
PAR, 9. In truth and in fact, the aforementioned survey, conducted
for Standard Brands by William Douglas McAdams, Inc. and entitled
Marketing Insights Into Physicians ' Attitudes and Opinions Con-

cerning Lipids and Cardiovascular Disease (General Medicine)"
(hereinafter referred to as the " McAdams

survey ), does not prove

the representations in Paragraphs Five and Seven

for reasons

including but not limited to the following:
a) Of those survey respondents who were asked the question

Which brand(s) of margarine do you recommend?" , most (84. 5%)
did not state that they recommended Fleischmann s margarine;
b) Of those survey respondents who were asked the question

Which brand(s) of margarine do you recommend?" , most (at least
67, 5%) did not recommend a specific name brand of margarine;

c) Of those survey respondents who were asked the question
you use margarine at home? If yes: Which brandT' , most (82. 2%) did

not state that they personal1y used Fleischmann s margarine;
d) Of those survey respondents who were asked the question, "
you use a margarine at home? If yes: Which brandT' , nearly one- half
(47. 1%) did not state that they used margarine or were unaware of

the specific name brand of the margarine they personally used;
e) The survey respondents neither were asked nor stated the
frequency of their recommendations of Fleischmann s margarine to
their patients or to anyone else.
Therefore , the representations referred to in Paragraphs Six and
Eight were and are unfair and deceptive.
PAR. 10, In Exhibits A through D and others substantially similar
thereto , disseminated as aforesaid , respondent represented directly
or by implication that , in responding to the survey, respondents had
used their medical expertise in recommending, using, or choosing
Fleischmann s Margarine.
PAR. 11. In Exhibits A through D and others substantially similar
thereto , disseminated as aforesaid, respondent represented directly

.... ---
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or by implication that it possessed and relied upon a rBasonabJe basis
for the representations in Paragraphs Five, Six , Seven , Eight and
Ten at the time of their initial and each subsequent dissemination.
PAR. 12, In truth and in fact , respondent did not possess or rely
upon a reasonable basis for the representations in Paragraphs Five

Six ,

Seven, Eight and Ten at the time of their initial and each

subsequent dissemination. Therefore , such representations were and
are unfair and deceptive.

PAR. 13. In the course and conduct of its aforesaid business , and at
all times mentioned herein , respondent Ted Bates has been , and now
is, in substantial competition in or affecting commerce , as " com-

merce " is defined in the Federal Trade Commission Act , with other
advertising agencies.

PAR. 14. The use by respondent of the aforesaid unfair and/or
deceptive statements , representations and practices has had, and
now has , the capacity and tendency to misleau members of the
consuming public into the purchase of substantial quantities of
Fleischmann s margarine manufactured by Standard Brands.
PAR. 15, The aforesaid acts and practices of respondents , as herein
alleged , were and are all to the prejudice and injury of the public and
of respondent' s competitors and constituted, and now constitute

unfair or deceptive acts or practices in or affecting commerce in
violation of Section 5 of the FederaJ Trade Commission Act.
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DECISION AND ORDER

The Federal Trade Commission having initiated anillvestigation
of certain acts and practices Qf the respondent mimed. in. the caption

hereof, and the respondent having been furnished thereafter with a
copy of a draft of c!Jmplaint which the Bureau of Consumer
Protection proposed to present to the Commission for its consideration and which , if issued by the Commission , would charge

. respondent with violations of the Federal Trade Commission Act;
and
The respondent and counsel for the Commission having thereafter
an agreement containing a consent order , an admission by
the respondent of all the judsdictional facts set forth in the aforesaid
executed

draft !Jf complaint , a statement that the signing of such agreement is

for settlement purposes only and does not constitute an admission by
respondent that the . law has been violated as alleged in such
complaint, and waivers and other provisions as required by the
Commission s Rules; and
The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days , now in further conformity with the
procedure prescribed in Section 2. 34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings, and enters the following order:

1. Respondent Ted Bates & Comp any, Inc. , is a corporation,
organized , existing and doing business under and by virtue of the
laws of the State of New York, with its executive offce and pdncipal
place of business located at 1515 Broadway, New York, New York.

Ted Bates/New York Division is the sole operating division of Ted
Bates & Company, Inc.
2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent and the proceeding

is in the public interest.
ORDER

Part I
That respondent Ted Bates & Company, Inc. , a
corporation (hereinafter referred to as respondent) and its succesand employees , directagents , representatives
sors , assigns. officers,
It

is

ordered,

TED BATES & CO. , INC.
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ly or through any corporation , subsIdiary, " div Ision or other device in- connection with the advertising, offering for sale , sale or distribution , in or affecting commerce as " commc!'ce " is defined in the
Federal Trade Commission Act , of any product whose advertising
account is: (1) currently or in the future assigned to Ted Bates/New
York Division; or (2) currently or in the future assigned to Ted
Bates/New York Division and is transferred from Ted Bates/New
York Division to any subsidiary of Ted Bates & Company, Inc. , do
forthwith cease and desist from:

Making representations , directly or by implication, by reference to a surveyor test of " experts " or " consumers " (as hereinafter
defined in Part II of this Order), or the results thereof, concerning
the performance or any characteristic ,

benefit ,

recommendation

usage or choice of or other preference for such Product, unless:

(a) such surveyor test of experts or consumers is designed,
executed and analyzed in a competent and

reliable scientific

manner; and

(b) such surveyor test of experts or consumers substantiates the
claim(s) represented by providing a reasonable basis therefor; and
(c) in regard to any claims of superiority based thereon , such

survey test of experts or consumers establishes that such Product is
superior to each compared product in respect to which the specific

representation is made to a degree that wil be discernible to or of
benefit to consumers or potential consumers to whom the representation is directed.

2. Representing, directly or by implication ,

by reference to a

surveyor test that experts or consumers surveyed or tested:
(a) recommend such Product more often than any competing

product when , in fact, an equal or greater percentage of such
respondents do not recommend a specific brand of the product
without disclosing such fact(s); or
(b) use such Product more often than any competing product

when, in fact, an equal or greater percentage of such respondents do
not use a specific brand of the product , without disclosing such
fact(s); or

(c) use such Product more often than any competing product when
in fact

, an equal or greater percentage of such respondents are not

aware of the specific brand of the product which they do use, without
disclosing such fact(s).
Representing, directly or by implication, by reference to a

3()
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surveyor test of experts, that experts recommend use , choose , or
otherwise prefer such Product in any respect unless:
(a) such experts in fact possess the expertise to evaluate such

Product with respect to such representation; and
(b) such experts actually exercised their expertise by evaluating or
testing such Product, and based their stated preferences , findings, or
opinions on
such exercise of their expertise; and
(c) such representation , to the extent it expresses or implies a
product comparison , is supported by an actual comparative evaluation or test by such experts; and

(d) such representation , to the extent it expresses or implies that
such Product is superior to competing products , is supported by an

actual comparative evaluation or test by such experts and by a
conclusion therefrom that such Product is superior in fact to the
competing products with respect to the feature(s) so represented as
compared.
4, Representing, directly or by implication , by reference to a

surveyor test of consumers that consumers recommend , use , choose,
or otherwise prefer such Product in any respect unless and only to
the extent that respondent has a reasonable basis for such represen-

tation, A reasonable basis shall consist of any competent and reliable
evidence which substantiates a statement or representation.

5, Failing to maintain records

(a) which provided the basis upon which respondent relied at the

time of the initial and each subsequent dissemination of the claim;
and
(b) which shall be maintained by respondent for a period of three

years from the date such advertising or salcs promotional material
was last disseminated by respondent or any division or subsidiary of
respondent.

Part II
For purposes of this Order ,

each of the terms listed below is

defined as follows:
1. The term
experts
shall be deemed to be an individual(s),
group(s) or institution(s), possessing, as a result of experience, study
or training, knowledge of a particular subject , which knowledge is
superior to that generally acquired by ordinary individuals.
2, The term
consumers
shall be deemed to be any person(s) who is

a user or potential user of the product.

...
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advertising claim which.

is a pets onal cndorsement of a-

product reflecting solely the subjective opinion of the endorser shall
not be deemed to be a test.
Part II

It shall be an affirmative

defense to any

compliance action

brought pursuant to this Order alleging that an advertisement was,

in whole or in part ,

unsubstantiated , or not supported by a

reasonable basis , for respondent to show that , prior to disseminating
an advertisement containing a statement or representation challenged in such compliance action , respondent submitted to its client
in writing all the claims which it reasonably believed were contained
in the advertising prepared by it and exercised due care to assure

itself that the advertiser possessed and relied upon a reasonable
basis for those claims,

It shall be an affirmative

defense to any compliance action

brought pursuant to this Order alleging that an advertisement was,
in whole or in part , false, misleading or deceptive , for respondent to
show that , prior to disseminaEng an advertisement containing a
statement or representation challenged in such compliance action

respondent submitted to its client in writing all the claims which it
reasonably believed were contained in the advertising prepared by it
and exercised due care to assure itself that those claims were neither
false , misleading nor deceptive when placed by respondent.
Provided, however.
that nothing in this Order shall be deemed to
deny or limit respondent with respect to any other right , defense , or

other affirmative defense to which respondent may otherwise be
entitled by law in such compliance action or any other action; nor
shall any inference adverse to respondent be drawn in any case from
its fail are to invoke this paragraph or to rely on the procedures
provided herein.

It is further ordered,
That respondent shall , within 60 days after
service upon it of this Order , file with the Commission a report in
writing, setting forth in detail the manner and form in which it has

complied with this Order.
It
is further ordered,
That respondent shall forthwith distribute a
copy of this Order to the senior executive officer of each account
assigned to respondent' s Ted Bates/New York Division and the

executive in charge of research for such Division.
It is further ordered,

That respondent notify the Commission at

least :30 days prior to any proposed change in the respondent such as
dissolution , assignment or sale resulting in the emergence of a

232
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the creation or dissolution of subsidiaries or

any other change in the corporation which may affect compliance

obligations arising out of this Order.
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IN THE MATTER OF

STANDARD BRANDS, INC.
CONSENT ORDER, ETC. ,

IN REGARD TO ALLEGED VIOLATION OF

SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT
Docket C- .'1060. Complaint, March

17,

1981- Decision .

Murch

, 1981

This consent order requires, among other things , a New York City manufa.cturer of
various products, including " Fleischmann s Margarine " products , to cease
referring to any test or survey when making representations regarding the
refere ced test
performance, benefit , choice or superiority of a product, unless
or survey has been scientifically designed , executed and analyzed; and

provides substantiation for those claims. The firm is further barred from
representing that survey respondents recommend or use a particular brand of
product more often than a competitive brand , unless the company discloses
the fact that an equal or greater percentage of such respondents have

brand preference. Additionally, the order requires the firm to maintain , for a
period of three years, records substantiating advertising c1aims.

Appearances
For the Commission:

For the respondent: C.

Mitchell Paul

and

Julie Niemasik.

Henry Freas. Jr. in- house counsel.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act , the Federal
Trade Commission, having reason to believe that Standard Brands,
Inc. , a corporation hereinafter referred to as respondent , has
violated the provisions of said Act, and it appearing to the Commis-

sion that a proceeding by it in respect thereof would be in the public

interest, hereby issues its complaint stating its charges in that
respect as follows:
PARAGRAPH 1. Respondent Standard Brands , Inc. is a corporation

organized , existing and doing business under and by virtue of the

laws of the State of Delaware, with its principal place of business
located at 625 Madison Ave" New York , New York.
PAR. 2. Standard Brands, Inc. is now , and for some time in the past
has been , engaged in the manufacture, distribution , advertising and
sale of various products, including " Fleischmann s Margarine

products.
PAR, 3. Respondent Standard Brands causes the said products,

when sold, to be transported from its place of business in various
::145-

;;:,4 0- 82-
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States of the United States to purchasers located in various other

States of the United States and in the District of

Columbia,

Respondent Standard Brands maintains, and at all times mcntioned
herein has maintained , a course of trade in said products in and

affecting commerce. The v01ume of business in such commerce has

been and is substantial.

and

PAR, 4. In the course and conduct of its business , respondent has
disseminated and caused the dissemination of advertisements concerning " Fleischmann s Margarine " products in or affecting commerce , as " commerce " is defined in the Federal Trade Commission
Act , by means of advertisements printed in magazines and newspa-

across state lines and transmitted
by television stations located in various States of the United States
and in the District of Columbia , having sufficient power to carry
such broadcasts across state lines, for the purpose of inducing, and
which were likely to induce , directly or indirectly, the purchase of
pers distributed by the mail

said "

Fleischmann s Margarine " products.

PAR. 6. Among the advertisements so disseminated or caused to be
disseminated by respondent are the advertisements attached as

Exhibits A through D hercof.
PAR, 6. In Exhibits A through D and others substantially similar
thereto, disseminated as aforesaid , respondent has represented

directly or by implication that:

a) When a doctor chooses margarine, chances are it' s Fleischmann
b) Twice as many doctors recommend Fleischrnann s margarine as
any other brand of margarine;
c) Twice as many doctors personally use Fleischmann s margarine

as any other brand of margarine;
d) Twice as many doctors recommend and personally use Fleisch-

mann s as any other brand of margarine;
e) Every 15 seconds a doctor recommends Fleischmann s marganne.

PAR. 7. In Exhibits A through D and others substantially similar
thereto, respondent has represpnted directly or by implication that a
survey of doctors proves the representations in Paragraph Six above.

PAR. 8. In Exhibits C and D and others substantially similar
thereto , disseminated as aforesaid , respondent has represented
directly or by implication that:
a) Of those doctors who recommend a polyunsaturated margarine,

,"

, "
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twice as many recommend Fleischmann s as any other brand of
margarine;
b) Of those doctors who recommend a polyunsat.urated margarine

twice as many personally use Fleischmann s as any other brand of
margarine;
c) Of those doctors who recommend a polyunsaturated margarine,

twice as many recommend and personally use Fleischmann s as any
other brand of margarine.

PAR. 9. In Exhibits C and D and others substantially similar
thereto, respondent has represented directly or by implication t.hat
the aforementioned survey proves the representations in Pare-graph
Eight above.
PAR. 10. In truth and in fact ,

the aforementioned survey, conduct-

ed for Standard Brands by William Douglas McAdams , Inc. and
entitled " Marketing Insights Into Physicians ' Attitudes and Opinions Concerning Lipids and Cardiovascular Disease (General Medi-

cine)" (hereinafter referred to as the " McAdams survcy ), does not

prove the representations in Paragraphs Six and Eight for reasons
including but not limited to the following:
a) Of those survey respondents who were asked the question

Which brand(s) of margarine do you recommend?" , most (84. 5%)
did not state that they recommended Fleischmann s margarine;

b) Of those survey respondents who were asked the question,
Which brand(s) of margarine do you recommend?" , most (at least
did not recommend a specific name brand
of margarine;
c) Of those survey respondents who were asked the question
you use margarine at homc? If yes: which brand?", most (82. 2%) did

67. 50/0)

not state that they personally used Fleischmann s margarine;
d) Of those survey respondents who were asked the question
you use a margarine at home? If yes: Which brand?" , nearly one- half
(47. 1%) did not state that they used margarine or were unaware of

the specific name brand ofthe margarine they personally used.

e) The survey respondents neither were asked nor stat.ed the
frequency of their recommendations of Fleischmann s margarine to
their patients or to anyone else.
Therefore , the representations referred to in Paragraphs Seven and
Nine were and are unfair and deceptive,
PAR. l1. In Exhibits A through D and others substantially similar
thereto disseminated as aforesaid , respondent represented directly
or by implication that , in responding to the survey, respondents had
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used their medical expertise in recommending, using, or choosing
Fleischmann s Margarine,
PAR. 12. In Exhibits A through D and others substantially similar
thereto, disseminated as aforesaid, respondent represented directly

or by implication that it possessed and relied upon a reasonable basis
for the representations in Paragraphs Six , Seven , Eight , Nine and
Eleven at the time of their initial and each subsequent dissemination.
PAR. 13. In truth and in fact , respondent did not possess or rely
upon a reasonable basis for the representations in Paragraphs Six
Seven , Eight , Nine and Eleven at the time of their initial and each
subsequent dissemination. Therefore , such representations were and
are unfair and deceptive.

PAR. 14. In the course and conduct of

its aforesaid business, and at

all times mentioned herein , respondent Standard Brands has been
and now is , in substantial competition in or affecting commerce, with

corporations , firms and individuals engaged in the sale and distribution of products of the same general kind and nature as those sold by
Standard Brands.

PAR. 15. The use by respondents of the aforesaid unfair and/or
deceptive statements, representations and practices has had, and

now has , the capacity and tendency to mislead members of the
consuming public into the purchase of substantial quantities of
Fleischmann s margarine manufactured by Standard Brands.
PAR. 16. The aforesaid acts and practices of respondent, as herein

alleged, were and are all to the prejudice and injury of the public and
competitors and constituted, and now constitute,

of respondent' s

unfair or deceptive acts or practices in or affecting commerce in
violation of Section 5 of the Federal Trade Commission Act,
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer
Protection proposed to present to the Commission for its consideration and which , if issued by the Commission , would, charge

respondent with violations of the Federal Trade Commission Act;
and
The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order , an admission by
the respondent of all the jurisdictional facts set forth in the aforesaid
draft of complaint , a statement that the signing of such agreement is
for settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such

complaint , and waivers and other provisions as required by the
Commission s Rules; and
The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act , and that complaint should issue stating its
charges in that respect , and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days , now in further conformity with the
procedure prescribed in Section 2. 34 of its Rules, the Commission
hereby issues its complaint , makes the following jurisdictional
findings , and enters the following order:
1. Respondent Standard Brands , Inc. , is a corporation , organized
existing and doing business under and by virtue of the laws of the
State of Delaware, with its executive office and principal place of

business located at 625 Madison Ave. , New York , New York.
2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent and the proceeding

is in the public interest.
ORDER

Part I
It is ordered.
That respondent Standard Brands, Inc" a corporation
(hereinafter referred to as respondent), and its successors, assigns
officers , agents , representatives and employees , directly or through
any corporation , subsidiary, division or other device , in connection
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for sale , sale or distribution of any
product (hereinafter " Product" ) in or affecting commerce , as " commerce " is defined in the Federal Trade Commission Act , do forthwith
cease and desist from:

with the advertising, offering

1. Making representations , directly or by implication , by refer-

ence to a surveyor test ,

or the results thereof, concerning the

performance or any characteristic, benefit , recommendation , usage

or choice of or other preference for such Product , unless:

(a) such surveyor test is designed, executed and analyzed in a
competent and reliable scientific manner; and
(b) such surveyor test substantiates the claim(s) represented by
providing a reasonable basis therefor; and
(c) in regard to any claims of sup(;riority based thereon , such

surveyor test establishes that such Product is superior to each
compared product in respect to which the specific representation is
made to a degree that will be discernible to or of benefit to

consumers or potential consumers to whom the representation is
directed.
2, Representing, directly or by implication , that survey respon-

dents:
(a) recommend such Product more often than any competing

product when, in fact ,

an equal or greater percentage of such

respondents do not recommend a specific brand of the product
without disclosing such fact(s); or
(b) use such Product more often than any competing product

when , in fact , an equal or greater percentage of such respondents do
not use a specific brand of the product , without disclosing such
fact(s); or
(c) use such Product more often than any competing product when
in fact

, an equal or greater percentage of such respondents are not

aware of the specific brand of the product which they do use, without
disclosing such fact(s).
3. Representing, directly or by implication , by reference to a

surveyor test of experts , that experts recommend

use, choose , or

othcrwise prefer such Product in any respect unless:
(a) such experts in fact possess the expertise to evaluate such

Product with respect to such representations; and
(b) such experts actually exercised their expertise by evaluating or

"",

-"

--
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testing such Product, and based their stated preferences, findings
--n
opinions on such

exercise of their expertise; and ,

(c) such representation , to the extent .it expresses or implies

a

product comparison , is supported by an. actual comparative evaluation or test by s)lch experts; and
(d) such representation , to the extent it expresses or implies that
such Product is superior to competing products , is supported by an

actual comparative evaluation or test by such experts and by a
conclusion therefrom that such Product is superior in fact. to the
competing products with respect to the feature(s) so represented as
compared.
4. Representing, directly or by implication , that such product is
recommended, used, chosen , or qtherwisepreferred in any respect
more often than any or all competing products unless and only to the
extent tbat respondent possessed and relied upon a reasonable basis

for s)lch representation at the time of its initial and each subsequent
dissemination. A reasonable basis shall consist of competent and
reliable evidence which substantiates a statement or representation.
records:
to maintain
5. Failing
(a) which provided the basis upon which respondent relied at the

time of the initial and each subsequent dissemination of the claim;
and
(b) which shall be maintained by respondent for a period of three

years from the date such advertising or sales promotional material
was last disseminated by respondent or any division or subsidiary of
respondent.

Part II
For purposes of this Order ,

each of the terms listed below is

defined as follows:
experts
shall be deemed to. be an individual(s),
1. The term
group(s) or institution(s), possessing, as a result of experience , study
or training, knowledge of a particular subject , which kn.owledge is
superior to that generally acquired by ordinary individuals.

2. An

advertising claim which is a personal endorsement of a

product reflecting solely the subjective opinion of the endorser shall
not be deemed to be a test.
Part II
It is further ordered,

That respondent shall , within 60 days after
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service upon it of this Order , fie with the Commission a report in
writing, setting forth in detail the manner and form in which it has

complied with this order.
It is further ordered,

That respondent shall forthwith distribute a

copy of this Order to each of its offcers , agents, representatives or
employees engaged in the preparation

or placement of advertise-

ments.
It is further ordered,

That respondent notify the Commission at

least 30 days prior to any proposed change in the respondent such as
dissolution , assignment or sale resulting in the emergence of a
successor corporation , the creation or dissolution of subsidiaries or
any other change in the corporation which may affect compliance

obligations arising out of this Order.

EXXON COHl'. . 1''1 AL.

q,J
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IN THE MATTER OF

EXXON CORPORATION, ET AL
Docket

8934.

Interlocutory Order,

Denial of motion for review of ALJ' s

March

27, 1.981

orders of Jan. 29 , 1981 and Feb. 13, 1981.

ORDER

On February 19 , 1981 ,

Respondent Standard Oil of California

SOCAL" ) sought Commission review of ALJ Timony s January 29
1981 , order denying respondent SOCAL , Standard Oil of Indiana
SOIND" ) and Exxon Corporations ' ("Exxon ) renewed application
for discovery on the " reason to believe issue , SOCAL additionally
sought " correction " of ALJ Timony s February 13, 1981 , order
denying interlocutory review of that order. Respondents SOIND and
Exxon have joined in SOCAL' s request for Commission review of
these two ALJ orders.
Under the Commission s Rule of Practice 3. 22 all discovery
motions are to be addressed to the ALJ , and wil be ruled upon by
him, Pursuant to his authority, Judge Timony has denied respondents ' discovery request. Respondents now request the Commission
to exercise its discretion to review the ALJ' s orders. While we may
exercise such discretion under Rule of Practice 3. 23(a) as to certain
limited categories of fiings , ALJ Timony s orders of January 29

1981 , and February 13 , 1981 , do not fall within any of these

categories.

In addition, pursuant to Rule of Practice 3. 23(b), ALJ Timony by
his order of February 13 , 1981 , made the determination that his
January 29 , 1981 , order does not involve a controlling question ofJaw
or policy.

Therefore, the respondents ' motion is denied.

,"

),
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courts. Once the Commission has resolve d

these q

the issue to be litigated is not the adequacy

estions and issued the complaint

of the Commission s pre- complaint

information or the diligence of its study of the material in question but whether the
violation has in fact occurred,
Exxon Corp. 3 F. C. 1759 , 1760 (1974).
See

Roise Cascade Corp.

80- 2462

v.

FTC,

No. 80- 305

(D. Del. ,

Sept.

, 1980) at 7-

affd,

No.

(3d CiL Feb. 4 . 1981).

Respondent also contends that " industry and congressional pressure impermissibly influenced the filing of this complaint. " Respondent, however, does not allege any facts which would even remotely
support this allegation.

Aside from its bald claim of " congressional pressure," respondent
neither alleges nor describes any congressional contact or involvement , proper or otherwise, with the Commission s investigation of

respondent. The industry " pressure " apparently consists of complaints which were brought to this agency s staff by business rivals of
respondent who might benefit if respondent were ordered to alter its
practices, That the Commission may have investigated allegations by

interested complainants, and ultimately made an independent
determination it had " reason to believe " the law was being violated,
imparts no impropriety to the Commission, Respondent has failed to
allege , let alone establish , facts sufficient to overcome the strong
presumption of regularity that attaches to the Commission s law
v. Chemical Foundation,
g., United States
enforcement actions. See,

272 U. S. 1 , 14- 15 (1926);
FTC
626 F. 2d 966 , 975 (D. C, Cir. 1980);

Inc..

174 F. 2d 676 , 696 (9th Cir.

v,

Owens- Corning Fiberglas Corp..

Willapoint Oysters, Inc.

cert. denied,

v.

Ewing,

338 U. S. 860 (1949).

Nor has respondent shown that the Commission improperly failed
to name suppliers of respondent as parties. The selection of alleged

law violators to be named in a complaint is a matter of prosecutorial
discretion, As the Supreme Court stated in
FTC,

Moog Industries, Inc.

355 U. S. 411 , 413 (1958), " (TJhe Commission alone is empowered

to develop that enforcement policy best calculated to achieve the
v. Standard Oil Co" 101 S.Ct. 4BH (19HO), decided after respolldent fied this motioll, held that ..
, FTC
issuance ofa complaint"' by theCommissJon is neither " final agency action " nor otherwise " directly revie ;"able " 5

lJ,

G 704 ,

before the administrative adjudication concludes. It did not reach the question whether the issuance or

a complaint is .' committed to agency discretion by law "' 5 U. G 701(a)(2), and hence is excepted from judicial
review once the agency issues a linal order 101 SCt. at 492- 9:: n, 7 496'1, 1::.
, Once a complaint issues

only in the most extnmrdinary circumstances " will the Commission review its

reason to bf'lieve and public interest determinations,
g.. TRW. Inc..riB F,

showing that any such extraordinary circumstances are present h ere

C 544 (197!;). Respondent has made no
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ends contemplated by Congress and to allocate its available funds
and personnel in such a way as to execute its policy efficiently and
387 U.s, 244
FTC
v,
Universal-Rundle Corp..
economically. " See also
518 F, 2d 33 (2d Cir. 1975). The Court
v. FTC,
(1967); Ger- Ro- Mar, Inc.
has specifically recognized the Commission s discretion not to name
Automatic Canteen
sellers as respondents in a Section 2(1) case. See
Co,

v.

346 U.s. 61 ,

FTC,

79 (1953). In view of the availability of

discovery, respondent has not shown that the absence of suppliers as
parties wil preclude adequate litigation of the Section 2(a) issues in
this proceeding.

Finally, respondent argues that the adjudicatory proceeding is in
fact a disguised rulemaking because one of the issues, " whether the
or of

Doubleday

competing principles of

should be applied to

Mueller'

dual distributors under the Robinson- Patman Act " is a " legislative

issue which " impacts upon all suppliers to dual distributors ***
However, " the choice made between proceeding by general rule or by

individual

ad hoc

litigation is one that lies primarily in the
NLRB

informed discretion of the administrative agency,
Aerospace Co.
U.S. 194

416 U. S.

203 (1947); see

267, 293 (1974);

SEC

Beltone Electronics Corp.

v.

v.

Bell

Chenery Corp. ,
v.

FTC,

332

402 F. Supp.

590 (N.D. Ill. 1975), It is well recognized that " adjudicated cases may

and do *.. serve as vehicles for the formulation of agency policies
which are applied and announced therein, " and that such cases
generally provide a guide to action that the agency may be expected
to take in future cases.

NLRB

v.

Bell Aerospace Co.,

416 U.s. at 294.

Respondent has not persuaded us that the legal issues to be

addressed in this case are inappropriate for resolution in the course
of an adjudicatory proceeding, Accordingly,
That the aforesaid motion, insofar as it was certified
It is ordered.
to the Commission , be, and it hereby is, denied.
. Complaint counsel have fp.presented that bef()r: trial they will furnish respondent a list of betwp.en five and
ten manufacturers whose sales will provide the basis for the Section 2(a) violations. &ospondent therefore will not
be "confronted

with a universe of conceiv"ble claims that might be advanced concerning anyone or more of
different products , sold by many hundreds of
suppliers '. (Respondent' s Brief at 1:J. Moreover, nun- party suppliers who believe that their interests may be
hunclr"ds of thousands of transactions involving over 24,O()()

advI,rsely affected by the proceeding moY move to intervene pursuant to Section 3. 14 of the Rules of Practice.
Mueller Co. Iin F,

C. 120 (19Ii2),

a/rd.

::123 F, 2d 44(7thCir. \%:!):Doubledoy& Co"

52 FTC. 169 (1955)
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IN THE MATTER OF

OWENS- CORNING FIBERGLAS CORPORATION
CONSENT ORDER , ETC. , IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT AND SEC. 7 OF
THE CLAYTON ACT
Docket C- 3061.

Complaint, March 30. 1981- Decision , March 30. " 981

This consent order requires , among other things , a Toledo manufacturer of glass
fiber products , including glass fiber- based asphalt roofing products , to divest
to a Commission-approved buyer within 24 months from the effective date of
the order , the four specified asphalt roofing plants acquired from the Lloyd A.
Fry Roofing Company in 1977. Further , should the company decide to sell the

Trumbull asphalt refinery located adjacent to each divested plant , during the
ten- year period following the divestiture , it is required, in certain circumstances , to give the owner of the roofing plant the right of first refusal to
purchase, Additionally, the firm is barred for ten years , from acquiring

without prior Commission approval , any interest in an asphalt roofing plant
located in the " Western MarkeL"

Appearances
For the Commission:

For the respondent:
Shearman

Sterling,

David W Long.

James T. Halverson
New York City.

and

Gregory Bentley,

COMPLAINT

The Federal Trade Commission ,

having reason to believe that

Owens- Corning Fiberglas Corporation (" OCF" ), a corporation subject
to the jurisdiction of the Commission , has violated Section 7 of the
Clayton Act , as amended (15 U. C. 18), and Section 5 of the Federal
Trade Commission Act , as amended (15 US. C. 45(a)(I)), through the

acquisition of certain assets of Lloyd A. Fry Roofing Company
Fry ) and that a proceeding in respect thereof is in the public
interest , hereby issues its Complaint, pursuant to Section 11 of the
Clayton Act (15 US. C. 21) and Section 5(b) of the Federal Trade
Commission Act (15 US. C. 45(b)), stating its charges as fol1ows:
I. DEFINITIONS
1. For the purposes of this complaint, the following definitions
shall apply:
(a)

Asphalt roofing products

34S- 554

82-

means saturated felt, roll roofing and
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Asphalt roofing products

asphalt shingles.

specifically excludes

accessory items such as asphalt cements, adhesives, primers and
mineral granules.
consists of a dry felt base, made from rags , wood
and other cellulose fibers or from glass fiber or asbestos, which is
saturated , coated , or impregnated with an oxidized asphalt or tar
(b)

Saturated felt

saturant, but is otherwise untreated.

is made from saturated felt by 'applying an
additional coating of more viscous, weather-resistant oxidized asRoll
may be either mineral or smooth surfaced.
phalt.
Roll roofing
cap
sheets
and
the products known as
includes inter alia.
roofing
(c)

Roll roofing

base sheets.

are mineral-surfaced roll roofing which have
(d)
Asphalt shingles
been machine-cut into rectangular strips or other shapes.
consists of the states of California, Oregon
Western market
(e) The
Washington , Arizona, Nevada, Utah and Idaho.
II. OWENS- CORNING FIBERGLAS CORPORATION
2. Respondent OCF is a corporation organized under the laws of
the State of Delaware , with its principal place of business at

Fiberglas Tower, Toledo , Ohio.

3, OCF is the nation s largest manufacturer of glass fiber
products , including glass fiber insulation and glass fiber- based
asphalt roofing products , bathroom fixtures , non-corrosive tanks,
and large diameter glass fiber-reinforced tanks. In fiscal year 1979
OCF had consolidated net revenues of approximately $2. 26 billion
and consolidated net income of approximately $109 million.

4. At all times relevant hereto, OCF sold and shipped asphalt

roofing products throughout the United States, engaged in commerce within the meaning of the Clayton Act , as amended, and

engaged in or affected commerce within the meaning of the Federal
Trade Commission Act, as amended.
II. LLOYD A. FRY ROOFING COMPANY
5. Fry was a corporation

organized under the laws of the State of

Delaware, with its principal place of business at 5818 Archer Road,
Summit , I1inois. Prior to the acquisition , Fry was the nation
largest privately- held manufacturer of asphalt roofing products.
6. At all times relevant hereto, Fry sold and shipped asphalt
roofing products throughout the United States , engaged in commerce within the meaning of the Clayton Act , as amended , and

UVV.rl
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engaged in or affected commerce within the meaning of the Federal"
Trade Commission Act , as amended.
IV. TilE ACQUISITION

7. On or about April 20 ,

1977

, OCF acquired certain assets

including the asphalt roofing products assets, of Fry and two of its
subsidiaries for approximately $101 million. Post-acquisition adjustments raised the final purchase price to approximately $108 milion.
V. TRADE AND COMMERCE
8. Asphalt roofing products

constitute a competitively significant

line of commerce, or market.
9, The Western market

is a relevant geographic market for the

manufacture and sale of asphalt roofing products.
10. The Western market is substantially concentrated , with the
four largest sellers accounting for approximately 57 percent and the
eight largest sellers accounting for approximately 87, 2 percent of

asphalt roofing products sales in 1977.
VI. COMPETITION

11. Prior to the acquisition , OCF and Fry were substantial actual
competitors in the manufacture and sale of asphalt roofing products

in the Western market.
VII, EFFECTS OF THE ACQUISITION
12. The

effects of the acquisition include but may not be limited

to the following:

(a) actual competition between OCF and Fry in the sale of asphalt

roofing products was eliminated;
(b) actual competition between competitors general1y in the sale of
asphalt roofing products may be lessened;

(c) Fry was eliminated as an actual substantial

independent

competitor in the sale of asphalt roofing products; and

that market.

(d) concentration in the Western market was increased substantially, diminishing the possibilities for eventual deconcentration of
VII. VIOLATIONS CHARGED

13.

The effect of the acquisition of Fry by OCF may be substan-
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tially to lessen competition or to tend to create

a monopoly in

violation of Section 7 of the Clayton Act , as amended, 15 U.

c. 18.

14. The acquisition of Fry by OCF constitutes an unfair method
violation of Section 5 of the Federal Trade
Commission Act , as amended , 15 U. c. 45.
of competition in

Commissioner Pertschuk did not participate,
DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of the acquisition of certain assets of Lloyd A. Fry Roofing Company
by Owens- Corning Fiberglas Corporation ("OCF" ) and OCF having
been furnished thereafter with a copy of a draft of complaint which

the Bureau of Competition presented to the Commission for its
consideration and which , if issued by the Commission , would charge

OCF with violation of Section 7 of the Clayton Act and Section 5 of
the Federal Trade Commission Act; and
OCF , its attorney, and counsel for the Commission having thereafter executed an agreement containing a consent order , an admission

by OCF of all the jurisdictional facts set forth in the aforesaid draft
of complaint , a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
OCF that the law has been violated as alleged in such complaint , and
waivers and other provisions as required by the Commission s Rules;

and
The Commission having thereafter considered
having determined that it had reason to

the matter and

believe that OCF has

violated the said Act, and that complaint should issue stating its
charges in that respect , and having thereupon accepted the executed
consent agreement and placed such agreement on the public record

for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2. 34 of its Rules, the Commission
hereby issues its complaint ,

makes the following jurisdictional

findings and enters the following order:
ORDER

For the purpose of this Order the following definitions shall apply:
means Owens- Corning Fiberglas Corporation , a corpora1.
OCF
tion organized , existing, and doing business under and by virtue of

the laws of the State of Delaware with its principal offces at
Fiberglas Tower , Toledo , Ohio, and its successors and assigns.
2. Fry

means Lloyd A. Fry Roofing Company, certain assets of

UWl'-'N
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which (as well as certain assets of Trambull Asphalt Company of,
Delaware and Summit Wholesale Supply Company) were acquired
by OCF pursuant to an agreement dated April 20 , 1977,

means all properties and assets acquired and received
3. Plant
from Fry, consisting of all real and personal property described in
Paragraphs 4. 8 and 4. 9 of the Sale of Assets Agreement dated April
, 1977 , among OCF , Fry, Trumbull Asphalt Company of Delaware
and Summit Wholesale Supply Company and in Exhibits F- H to such

agreement, together with all additions and improvements thereto
that are located at:

(a) Compton , California;
(b) Portland , Oregon;
(c) San Leandro , California; and
(d) Woods Cross, Utah;

provided, however.

that the term

Plant

does not include those assets

or properties disposed of by OCF in the ordinary course of the
business of operating or renovating such facilities for the manufacture of asphalt roofing products; and

provided further

that the term

does not include such properties or assets as would otherwise
be deemed part of the Plant where the Eligible Person acquiring the
Plant elects , in its sole discretion , but subject to the approval of the
provided
Commission , not to acquire those properties or assets; and
,
properties
Plant
shall include only the land
that the term
further
and assets so acquired and received from Fry as are approximately

Plant

indicated as within the areas bounded by solid red lines on the
attached maps.
4.

Person

means any individual , corporation , partnership, joint

venture , trust, unincorporated association, or other business or legal
entity.
means a plant operated by OCF' s Trumbull
5. Asphalt Facility
Asphalt Division , which produces

inter alia

oxidized roofing asphalt.

means a plant primarily engaged in the
6. Asphalt Roofing Plant
as such products are
manufacture of
asphalt roofing products
defined in Paragraphs I(I)(a)- (d) ofthe Complaint.
7. Eligible Person

means any Person approved by the Commis-

sion. No Person shall be considered for status as an Eligible Person
unless the Commission is satisfied that the Person has the capacity

and intention to operate the Plant(s) to be acquired as a facility or
facilties for the manufacture of asphalt roofing products.
8. Divest

means any act by which OCF sells, transfers , conveys or

relinquishes ownership, possessory interest and control of

Plants.

the
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It is ordered,
That within twenty- four (24) months of the effective
date of this Order OCF shall Divest the Plants subject to the terms of

this Order. The Plants may be Divested either separately or in any
combination.
II.

That the divestitures of the Plants shall be
made only to one or more Eligible Persons and that OCF shall
It is further ordered,

submit the proposed divestitures to the Commission for its prior
approvaL
III.
It is further ordered.

That pending the divestitures required by this

Order , OCF shall not cause, and shall use its best efforts to prevent
the deterioration of the Plants in a manner that impairs the
marketability of any such Plants , normal wear and tear excluded.
OCF may, but shall not be required to, make capital expenditures for
the improvement of the Plants, Nothing in this Order shall prevent
OCF from operating or furloughing employees at the Plants in

manner consistent with normal business practice , comparable to the

manner in which it operates

or furloughs at its other Asphalt

Roofing Plants, pending the divestitures required by this Order.
IV.

It is further ordered That if, at any time during the ten (10) years
following the divestiture of each Plant , OCF desires to sell the
Asphalt Facility located adjacent to such Plant to a third- party not
owned directly or indirectly more than 5% by OCF , then OCF shall,

after reaching agreement with such third- party

as to the price

terms and conditions to be included in the contract of sale between
such third- party and OCF but prior to executing such- contract of
sale, first offer to sell such Asphalt Facility to whichever Person
then owns such Plant for the same price, and upon the same terms
and conditions, as are shown in such proposed contract of sale with
such third- party;
provided further,
that for the purposes of this
Paragraph " OCF" shall include any subsidiary in which the voting

stock is more than 50 percent owned directly or indirectly by OCF.
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is

further ordered,

That for a period of ten (10) years from the

date of this Order , OCF shall not directly or indirectly acquire,
through purchase , lease or such other transaction as would confer

ownership, possessory interest or control of,

any Asphalt Roofing
Plant located in the states of California, Oregon , Washington

Arizona , Nevada , Utah or Idaho, without the prior approval of the
Commission.
VI.
It is further ordered,

That OCF shall within ninety (90) days from

the effective date of this Order and every ninety (90) days thereafter

until the divestitures required by this Order are completed submit in
writing to the Commission a verified report setting forth in detail the
manner and form in which OCF intends to comply, is complying, and
has complied with the terms of this Order and such additional
information relating thereto as the Commission may from time to
time reasonably require.

VII.
It is further ordered,

That OCF notify the Commission at least

thirty (30) days prior to effecting any proposed change in corporate
respondent which may affect compliance with the obligations arising
out of this Order , such as dissolution, assignment or sale resulting in
the emergence of a successor corporation , the creation or dissolution
of subsidiaries or any other change in the corporation.
VIII.
It is further ordered,

That OCF shall , upon written request of the

Secretary of the Commission or the Director of the Bureau of

Competition of the Commission made to OCF at its principal offce
for the purpose of securing compliance with this Order , and for no

other purpose, permit duly authorized representatives of the Commission or the Director of the Bureau of Competition , subject to any
legally recognized privilege:

(1) reasonable access during the offce hours of OCF , which may

have counsel present ,

to those books ,

ledgers, accounts, correspon-

dence, memoranda, and other records and documents in OCF'
possession or control which relate materially and substantially to

any matter contained in this Order; and
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(2) an opportunity, subject to the reasonable convenience of OCF
to interview offcers or employees of OCF, who may have counsel
present , regarding such matters.
The foregoing provision shall not be interpreted to provide any

access for the Commission to records relating to any of the business
activities of OCF other than the Plants and Asphalt Facilities subject
to this Order. Access hereunder to Asphalt Facilties records shall be
limited to records relating solely to

compliance with the require-

ments of Paragraph IV of this Order.
IX.

Nothing in this Order shaH be deemed or construed to affect any
statutory rights to confidential treatment of documents or information provided to the Commission by OCF , as such rights are accorded
by the Federal Trade Commission Improvements Act of 1980 or other

statute.
Commissioner Pertschuk did not participate.
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IN THE MATTER . Of ,

THE COCA- COLA COMPANY, ET AL.
Docket

8855,

Interlocutory Order,

April

, 1.981

Dismissing procceding without prejudice to reopen under the standards of the Soft
Drink Interbrand Competition Act.

ORDER

Respondents filed in the United States Court of Appeals for the
District of Columbia Circuit a petition for review of the Commission s cease and

desist order issued herein on April 7 ,

1978.

Subsequently, Congress enacted the Soft Drink Interbrand Competition Act, Pub. Law No. 96- 308 , 94 Stat. 939 (1980), which established
standards for judging the challenged restraints which differ from

those under which the Commission tried and decided these proceedings. Therefore, in September 1980 , the Commission requested the
Court of Appeals to set aside the Commission s order and remand
these proceedings to the Commission for dismissal, without prejudice
to any future proceedings under the standards of the Soft Drink

1nterbrand Competition Act. By an opinion and judgment , dated
February 5, 1981 ,

the Court of Appeals granted the Commission

request.

in accordance with the opinion
and judgment of the Court of Appeals , that this proceeding be , and
hereby is, dismissed , without prejudice to any future proceedings
under the standards of the Soft Drink Interbrand Competition Act.
Now, therefore,

it is hereby ordered,

Commissioner Pertschuk did not participate.
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IN THE MATTER OF

PEPSICO, INC.
Docket

8856.

Interlocutory Order, April

1, 1.981

Dismissing proceeding without prejudice to reopen under the standards of the Soft
Drink Interbrand Competition Act.

ORDER

Respondents fied in the United States Court of Appeals for the
District of Columbia Circuit a petition for review of the Commission s cease and desist order issued herein on April 7 , 1978.
Subsequently, Congress enacted the Soft Drink Interbrand Competition Act, Pub. Law No. 96- 308, 94 Stat. 939 (1980), which established
standards for judging the challenged restraints which differ from

those under which the Commission tried and decided these proceedings. Therefore , in September 1980, the Commission requested the
Court of Appeals to set aside the Commission s order and remand
these proceedings to the Commission for dismissal , without prejudice
to any future proceedings under the standards of the Soft Drink

Interbrand Competition Act. By an opinion and judgment dated
February 5 , 1981 , the Court of Appeals granted the Commission

request.
Now , Therefore,
it is hereby ordered,
in accordance with the
opinion and judgment of the Court of Appeals , that this proceeding

be, and hereby is ,

dismissed, without prejudice to any future
proceedings under the standards of the Soft Drink Interbrand

Competition Act.
Commissioner Pertschuk did not participate.
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IN THE MATTER Of:

GOULD INC.
CONSENT ORDER , ETC. , IN REGARD TO ALLEGED VIOLATION OF
SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT AND
SECTION 8 OF THE CLAYTON ACT
Docket

9136.

Complaint, May

9,

1.980- Decision ,

April

. 1.981

This consent order requires , among other things , a Rollng Meadow , Il. map.ufacturer and seller of various electrical products to cease having on its board any
director who simultaneously serves as a director of a competing company, if
the revenues of either corporation derived from the competing " product or
service market" exceed the lesser of ten million dollars or one
percent of
the
corporation s total sales; or any individual who fails to provide the statement

required under the terms of the order. The order further requires that the
company institute an annual monitoring program for the next five years,
designed to detect unlawful interlocks.

Appearances
For the Commission:

For the respondent:
Winston

Dennis F. Johnson

John Reilly, John Milliken

and

David M Malone.
and

David Ford.

Strawn Washington , D.
COMPLAINT

The Federal Trade Commission, having reason to believe that the
above- named respondent has violated the provisions of Section 8 of
the Clayton Act , 15 U.

c. 19 , and Section 5(a)(I) of the Federal

Trade Commission Act , 15 U.s. C.

45 , and that a proceeding by it in
respect thereof would be in the public interest, issues this complaint,

stating its charges as follows:
COUNT I

PARAGRAPH 1. Respondent Gould Inc. (" Gould" ) is a corporation

organized under the laws of the State of Delaware, with its principal
place of business located at 10 Gould Center , Rolling Meadows
Ilinois. Gould has capital , surplus and undivided profits aggregating

more than one milion dollars.

PAR. 2. Midland- Ross Corporation (" Midland- Ross ) is a corporation organized under the laws of the State of Ohio , with its principal
place of business located at 20600 Chagrin Boulevard , Cleveland,
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has capital , surplus and undivided profits
aggregating more than one mi1ion dol1ars.
PAR. 3. Claude M. Blair is an individual , with his principal place of
Ohio. Midland- Ross

business located at National City Corporation, Post Office Box 5756,

Cleveland, Ohio.
PAR. 4. Gould conducts its business, as described herein , in various

States of the United States and is thereby engaged in a,ctivity in or

affecting commerce within the meaning of Section Four of the
Federal Trade Commission Act , as amended, 15 U.
of the Clayton Act, 15 U.

C. 44 ,

Section 1

C. 12.

PAR. 5. Midland- Ross conducts its business, as described herein , in
various States of the United States and is thereby engaged in activity
in or affecting commerce within the meaning of Section Four of the
Federal Trade Commission Act , as amended, 15 U.

Section 1 of the Clayton Act , 15 U.S. C.

c. 44 , and

12.

PAR. 6. Claude M. Blair was, until his resignation from Gould'
board of directors on or about July 24 ,

1979, a member of the boards
of directors of both Gould and Midland- Ross. He has been a director
of Midland- Ross since 1974 , and was a director of Gould from 1969

until his resignation.
PAR. 7. During all or part of the period that Claude M. Blair

concurrently served as a director of Gould and Midland- Ross , the
business of Gould and Midland- Ross included the manufacture and

sale of various electrical products , including electrical busways and
electrical conduit fittings.
PAR. 8. By the nature of their business as hereinabove described

and the locations of their operations, Gould and Midland- Ross have
been competitors , during al1 or part of the time period that Claude
M. Blair concurrently served as a director of Gould and Midland-

Ross, so that the elimination of competition by agreement between
them wo"ld constitute a violation ofthe antitrust laws.
PAR. 9. The simultaneous membership of Claude M. Blair on the
boards of directors of Gould and Midland- Ross

constitutes a violation

of Section 8 of the Clayton Act and Section 5(a)(I) of the Federal
Trade Commission Act.
COUNT II

PAR. 10. Paragraphs One and Four are incorporated herein.

PAR. 11. Narco Scientific , Inc. (" Narco ) is a corporation organized
under the laws of the State of Delaware , with its principal place of

business located at Fort Washington Industrial Park , Fort Washing-
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ton , Pennsylvania. Narco has capital surphis and undivided proftts
aggregating more than one mi1ion donars.

PAR. 12. Willam C. Musham is an individual , with his principal
place of business located at Gould Inc. , 10 Gould Center , Ro11ng
Meadows , Ilinois.

PAR. 13. Narco conducts its business , as described herein , in
various States ofthe United States and is thereby engaged in activity
in or affecting commerce within the meaning of Section Four of the
Federal Trade Commission Act, as amended , 15 U.

C. 12.
PAR. 14. Wi1iam C. Musham was

C. 44 , and

Section 1 ofthe Clayton Act , 15 U.s.

, until his resignation from

Narco s board of directors during January 1980 , a member of the
boards of directors of both Gould and Narco. He has been a director
of Gould since 1976 ,

and was a director of Narco from 1977 until his

resignation.
PAR. 15. During an or part of the period that Wi1iam C. Ivusham
concurrently served as a director of Gould and Narco , the business of
Gould and Narco included the manufacture and sale of electronic
medical devices.
PAR. 16. By the nature of their business as hereinabove described

and the locations of their operations , Gould and Narco have been
Wiliam C.
Musham concurrently served as a director of Gould and Narco, so
competitors, during all or part of the time period that

agreement between them
would constitute a violation of the antitrust laws.
PAR. 17. The simultaneous membership of Wiliam C. Musham on
that the elimination of competition by

the boards of directors of Gould and Narco constitutes a violation of
Section 8 of the Clayton Act and Section 5(a)(1) of the Federal Trade
Commission Act.
DECISION AND ORDER

The Commission having heretofore issued its complaint charging
Gould Inc. (" Gould" ) with violation of Section 8 of the Clayton Act
15 U. c. 19 , and Section 5 of the Federal Trade Commission Act , 15
U.S. C. 45, and Gould having been served with a copy of that

complaint , together with a notice of contemplated relief; and

Gould and its attorney having thereafter executed an agreement
containing a consent order , an admission by Gould of an the

jurisdictional facts set forth in the complaint , a statement that the

signing of said agreement is for settlement purposes only and does
not constitute an admission by Gould that the law has been violated
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as alleged in such complaint ,
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and waivers and other provisions as

required by the Commission s Rules; and

The Secretary of the Commission having thereafter withdrawn
of
its Rules; and
The Commission having considered the matter and having there-

this matter from adjudication in accordance with Section 3. 25(c)

upon accepted the executed consent agreement and placed such

agreement on the public record for a period of sixty (60) days, now in

further conformity with the procedure prescribed in Section 3. 25(1)
of its Rules , the Commission hereby makes the following jurisdictional findings and enters the following order:
1. Respondent Gould Inc. is a corporation organized, existing and
doing business under and by virtue of the laws of the State of
Delaware , with its office and principal place of business located at 10
Gould Center , Rolling Meadows , Ilinois.
2. The Federal Trade Commission has jurisdiction of the subject

matter of this proceeding and of Gould , and the proceeding is in the

public interest.
ORDER

The following definitions shall apply in this order:

of a corporation means any company of which 50

Subsidiary

percent or more of the issued and outstanding voting stock is owned

or controlled, directly or indirectly, by such corporation.
Parent
of a corporation means any company which owns or
controls, directly or indirectly, 50 percent or more of the issued and
outstanding voting stock of such corporation.
Sister

of a corporation means any subsidiary of a parent of'that

corporation.
Product or service market

means any line of commerce in which

Gould' s (including its subsidiaries and divisions) annual revenues
exceed the lesser of:
(1)
(2)

Five million dollars; or
One- half of one percent of Gould' s total annual revenues.

It is ordered,
That respondent Gould Inc. (" Gould" ), its successors
and assigns, shall forthwith cease and desist from having, and in the
future shall not have , on its board of directors any person who either:

GOULD ING
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(a) Serves at the same time as a director of any other corporation
if Gould and such other corporation are , by virtue of their business
and location of operation , competitors, so that the elimination of

competition by agreement between them would constitute a violation of any of the provisions of any of the antitrust laws, providing
that the revenues of either corporation derived from the product or

service market(s) in which they are competitors exceed the lesser of:
(I) Ten milion dollars; or
(2)

One percent of the total sales ofthat corporation; or

(b) Fails to submit to Gould any statement
obtained by Gould under Paragraph

III

required

to be

of this order.

It is further ordered That within thirty (30) days of the effective
date of this order , and prior to each election of directors or prior to
the solicitation of proxies for such election ,

whichever is earlier

Gould shall obtain a written statement from each member of its
board of directors (except directors whose terms expire at the next
election and who are not standing for re- election) and from each
nominee for a directorship (who is not then a director) showing:
(a) the name and home

nominee; and

mailing address of such director or

(b) the name and principal offce mailing address of, and a listing
of each product or service produced, offered or sold by, each

corporation which the director or nominee then serves as a director

or has been nominated to serve as a director at the time of the
statement.
The requirements of this Paragraph shall not apply to elections of

directors occurring after five years from the effective date of this
order , nor shall directors or nominees be required to list products or
services of subsidiaries, sisters, or parents of Gould.

Nothing in this Paragraph shall be construed to relieve Gould of
its obligation under Paragraph II(a) of this order due to any error or
omission contained in any written statement received pursuant to

this Paragraph.
If competition arises in any product or service market between
Gould and any other corporation with which Gould shares a common
director, by virtue of action taken by such other corporation
subsequent to a submission of information by such director pursuant
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to this paragraph , then Gould shan not be liable under Paragraph II
unW the date for the next submission of information.

It is further ordered

That within forty- five (45) days of the

effective date of this order and annually for a period of ten (10) years

thereafter , Gould shan file with the Commission a written report
setting forth in detail the manner and form in which it has complied
with this order. Copies of the statements obtained pursuant to

Paragraph III of this order shall be submitted to the Commission as
part of the reports of compliance required by this Paragraph during

the first five (5) years. Nothing in this Paragraph shall relieve Gould
of its obligation to comply with Paragraphs II and V or this order
once it is no longer required to submit reports of compliance to the
Commission,

It is further ordered,

That Gould shan notif'y the Commission not

more than thirty (30) days after any change in the corporation, such
as dissolution, assignment, or sale resulting in the emergence of a
successor corporation , the creation or dissolution of subsidiaries , or
any other change in the corporation which may affect compliance

obligations arising out of this order.
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IN THE MATTER OF

ENERGY EFFICIENT SYSTEMS , INC. , ET AL.
CONSENT ORDER , ETC. , IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT
Docket C- J062,

Complaint,

April

981- Decision. April

, 1981

This consent order requires, among other things, a Middletown , Conn. corporation

and two corporate offcers engaged in the advertising, sale and distribution of
an electric space heater known as the " Boekamp Quartz Heater "

to cease

misrepresenting the effciency, energy savings, performance characteristics
and durability of the product. The order further prohibits respondents from
making any energy-reJated advertising claim without reliable substantiation

and bars them from using the term " energy saver," or similar terms in
product names, Additionally, respondents arc required to send a copy of a

prescribed letter to all individuals or business entities engaged in the sale of
the Boekamp Quartz Heater advising them of the terms of the order and
requesting the return of all advertisements and promotional materials which
contain prohibited claims or which fail to include required disclosures.

Appearances
For the Commission:

Joan Gerrity, John B. Gatlin

and

Douglas M

Steres

San Diego

Husid.
For the respondent:
Calif, and

Michael Steres, Feldman
and

John T. Coyne

Wiliam Barton, Carr, Jordan, Coyne &

Washington , D.

Savits,

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and of the Energy Policy and Conservation Act , as amended, and by

virtue of the authority vested in it by those Acts, the Federal Trade
Commission, having reason to believe that Energy Efficient Systems,
Inc. , a corporation , and John P. White and Elaine B. Owen
individually and as offcers of the corporation, hereinafter sometimes referred to

collectively as respondents ,

have violated the

provisions of the Acts, and it appearing to the Commission that a

proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows:
PARAGRAPH 1. Respondent Energy Effcient Systems ,

Inc. is a

corporation organized, existing and doing business under and by
virtue of the laws of the State of Connecticut with its principal office
:J45- S54 0- 82-
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and place of business located at 330 Middle St. ,

Middletown

Connecticut.
Respondents John P. White and Elaine B. Owen are offcers of the
corporate respondent named herein. Together they formulate , direct
and control the policies , acts and practices of the corporate respon-

dent hereinafter set forth. Their business address is the same as that

of the corporate respondent.
PAR. 2. Respondents are now ,

and for some time last past have

been , engaged in the purchasing, advertising, promotion , offering for
sale, sale and distribution of a product known as the Boekamp
Quartz Energy Saver Heater (" Boekamp Heater ) and other products for which energy related claims are made.
PAR. 3. In the course and conduct of their business , respondents
now cause , and for some time last past have caused , the Boekamp

Heaters to be shipped from their place of business in the State of
Connecticut to purchasers throughout the United States. Respond-

ents now disseminate or cause the dissemination of, and for some
time last past have disseminated or caused the dissemination of

certain advertisements and promotional materials concerning the
Boekamp Heater by use of the United States mail and have

advertised the Boekamp Heater in newspapers of interstate circulation. Accordingly, respondents maintain , and have maintained , a
substantial course of business , including the acts and practices as

hereinafter set forth ,

which are in or

affecting commerce, as

commerce " is defined in the Federal Trade Commission Act.
PAR. 4. The advertisements and promotional materials referred to
in Paragraph Three include, but are not limited to , the materials
marked as Appendix A and attached hereto.

PAR. 5. By and through the use of the aforementioned advertise-

ments and promotional materials, respondents have represented and
are now representing, directly or by implication , that:
a. the Boekamp Heater is twice as effcient as conventional

electric resistance heaters;
b. the Boekamp Heater will provide two to three times as much
heat as conventional electric resistance heaters of similar wattage;
c. the Boekamp Heater provides " free " heat because its quartz

tubes do not cool down during the Boekamp Heater s off cycle;
d. the Boekamp Heater is capable of heating objects which are
far away from it in a short period of time;

.....
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e. the Boekamp Heater

evenly d.istributes heat throughouLa

typical room;

Boekamp Heater intensify
and magnify the heat generated by the electricity sent through the
f. the quartz tubes contained in the

resistance coils enclosed in the tubes;
g. the quartz tubes contained in the Boekamp Heater are durable

components,
PAR, 6. In truth and in fact ,

contrary to respondents ' representa-

tions set forth in Paragraph Five:
a. the Boekamp Heater is not twice as efficient as conventional
electric resistance heaters. All electric resistance heaters produce
the same number of British Thermal Units ("BTUs ) of heat per

watt;
b. the Boekamp Heater

will not provide two to three times as

much heat as conventional electric resistance heaters of similar
wattage;
c. the quartz tubes contained in the Boekamp Heater do cool
down during the Boekamp Heater s off cycle and the Boekamp
Heater does not provide " free " heat for the foregoing reason or for
any other reason;
d. the Boekamp Heater is not capable of heating objects which
are far away from it in a short period of time. The Boekamp Heater
wil only be able to heat objects far away from it if the Boekamp
Heater has been operated for a lengthy period of time so that the air

space between the Boekamp Heater and the object has itself been
heated;
e. the Boekamp Heater does

not evenly distribute heat through-

out a typical room;
f. the quartz tubes contained in the

Boekamp Heater do not

intensify or magnify the heat generated by the electricity sent
through the resistance coils enclosed in the tubes. The quartz tubes
only transfer the heat generated by the resistance coils;
g, the quartz tubes contained in the

Boekamp Heater are not

durable components. The quartz tubes are fragile elements which
shatter easily on impact when the tubes are hot.

Therefore, said advertisements and promotional materials were
and are, false , deceptive , misleading or unfair.

PAR. 7. By and through the use of the aforementioned advertise-
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ments and promotional materials, respondents have represented and
are now representing, directly or by implication , in addition to those
representations set forth in Paragraph Five, that:

(a) a typical

user of a Boekamp Heater wil save 50%

over

his/her prior home heating costs;
(b) a typical user of a Boekamp Heater wil1 drastically reduce
his/her fuel bills while maintaining personal comfort;
(c) users of the

Boekamp Heater report dramatic utilty bil

savings;
(d) a single

Boekamp Heater will raise the temperature in an

unheated room of typical size to a comfortable temperature in
twenty minutes;

(e) when the

outside temperature is 5 degrees Fahrenheit , one

1500 watt Boekamp Heater wil1 maintain a room temperature of 72

degrees Fahrenheit under certain stated conditions;
(I) the Boekamp Heater wil heat a typical room more quickly
than conventional electric resistance heaters;
(g) the Boekamp Heater provides special comfort to arthritics
and others suffering from similar ailments.
PAR. 8, At the time respondents made the representations alleged

in Paragraphs Five and Seven they did not possess and rely upon a
reasonable basis for such representations. Therefore , the aforementioned advertisements and promotional mat'erials were, and are,
unfair , deceptive or misleading.
PAR. 9. By and through the use of the aforementioned advertise-

ments and promotional materials , respondents have represented and

are now representing, directly or by implication, that they had a
reasonable basis for the representations al1eged in Paragraphs Five
and Seven at the time they were made. In truth and in fact,

respondents had no reasonable basis for the representations al1eged
in Paragraphs Five and Seven. Therefore, said advertisements and

promotional materials were, and are,

deceptive, misleading or

unfair.

PAR. 10. In the course and conduct of their business ,

have used the term " Quartz

respondents
Energy Saver " to refer to the Boekamp

Heater in the aforementioned advertisements and promotional

materials. By and through the use of that term , respondents have
represented and are now representing, directly or by implication,

ENERGY EFFICIENT SYSTEMS. INC. , ET AL.
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less electricity than other
electric resistance heaters in providing the same amount of heat.
PAR. 11. In truth and in fact , contrary to respondents ' representation set forth in Paragraph Ten , the Boekamp Heater provides the

that the Boekamp Heater consumes

same number of BTUs per watt as any other electric resistance
heater. Therefore, the use of the term " energy saver " to refer to the
Boekamp Heater was , and is , deceptive, misleading or unfair.

PAR. 12. By and through the use of the aforementioned advertisements and promotional materials, respondents have represented and
are now representing, directly or by implication , that the Boekamp

Heater wil quickly and effciently heat a whole room. In contrast
the operating instructions for the Boekamp Heater , which are

provided to consumers after they purchase a

Boekamp Heater

caution users to avoid trying to heat a whole room with the Boekamp
Heater.
PAR. 13.
(a) The operating

instruction referred to in Paragraph Twelve is

a material fact in light of the representation made in advertisements
and promotional materials as set forth in Paragraph Twelve. The
aforementioned advertisements and promotional materials fail to
disclose this material fact. Therefore, said advertisements and
promotional materials were , and are , deceptive , misleading or

unfair (b) The operating

instruction referred to in Paragraph Twelve is

materially inconsistent with the representation made in advertisements and promotional materials as set forth in Paragraph Twelve.

Therefore, said advertisements and promotional materials were , and
are, deceptive , misleading or unfair.

PAR. 14. The Boekamp Heater is an unvented electric resistance

heater which lalls within the category

of products defined as

unvented home heating equipment" in 10 C.F. R.

430. 2

anQ as such

is a " covered product" as that term is defined in Sections 321(a)(2)
and 322 of the Energy Policy and Conservation Act , 42 U.
6291(a)(2) and 6292.
PAR. 15. In the course and conduct of their business ,

November 10 , 1978 ,

on and after

respondents have made, and continue to make

representations, directly or by implication , respecting the energy
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consumption of the Boekamp Heater or the cost of energy consumed
by the Boekamp Heater , including the representations set forth at
subparagraphs (a), (b) and (c) of Paragraph Five.

The aforementioned representations do not fairly disclose the
results of tests conducted on the Boekamp Heater in accordance with
the test procedures applicable to " unvented

home heating equip-

ment" as prescribed by the Secretary of the Department of Energy at
10 C. R. 430. 22(g) and 10 C. R. Subpart B , Part 430 , Appendix G.
Therefore, and pursuant to 42 U.s. C. 6293(c) and 6303(c), said
representations were, and are, deceptive, misleading or unfair.
PAR, 16. In the course and conduct of their business, and at all
times mentioned herein, respondents have been , and now are , in
substantial competition in or affecting commerce with individuals
firms, and corporations engaged in the distribution and sale of space

heaters and other products for which energy related claims are
made.
PAR. 17. The use by respondents of the aforementioned false,
deceptive, misleading or unfair representations has had , and now

has, the capacity and tendency to mislead members of the public into
the erroneous and mistaken beliefthat the representations were and
are true and complete , and into the purchase of substantial

quantities of the Boekamp Heater by reason of this erroneous and
mistaken belief.
PAR. 18. The acts and practices of respondents , as herein alleged

were and are to the prejudice

and injury of the public and of

respondents ' competitors and constituted, and now constitute , unfair
methods of competition and unfair or deceptive acts or practices in
or affecting commerce in violation of Section 5 of the Federal Trade
Commission Act. The acts and practices of respondents, as herein
alleged , are continuing and wil continue in the absence of the relief
herein requested.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Boston Regional Office

Commission for its consideration and
which, if issued by the Commission , would charge respo ndents with
violation of the Federal Trade Commission Act and the Energy

proposed to present to the

Policy and Conservation Act, as amended; and
The respondents, their attorneys, and counsel for the Commission

having thereafter executed an agreement containing

a consent

order , an admission by the respondents of all jurisdictional facts set
forth in the aforesaid draft of complaint , a statement that the

signing of said agreement is for settlement purposes only and does
not constitute an admission by respondents that the law has been

violated as al1eged in such complaint, and waivers and other
provisions as required by the Commission s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Acts, and that complaint should issue stating

respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the
its charges in that

public record for a period of sixty (60) days , and having duly
considered the comments fied thereafter by interested persons

pursuant to Section 2. 34 of its Rules, now in further conformity with
the procedure prescribed in Section 2. 34 of its Rules, the Commission

hereby issues its complaint , makes the fol1owing jurisdictional
findings and enters the following order:
1. Respondent Energy Effcient Systems , Inc. is a corporation

organized , existing and doing business under and by virtue of the
laws of the State of Connecticut, with its offce and principal place of
business located at 330 Middle St., in the City of Middletown , State of
Connecticut.
Respondents John P. White and Elaine B. Owen are officers of said

corporation. They formulate, direct , and control the policies , acts and
practices of said corporation , and their principal office and place of
business is located at the above stated address.
2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

._.
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ORDER'

For the purposes of this Order , each of the terms listed below , as
applied to the respondents named herein , is defined as follows:
1. A

competent and reliable scientific test

is one in which one or

more persons, qualified by professional training, education and
experience , formulate and conduct a test and evaluate its results in

an objective manner using testing procedures which are generally
accepted in the professions to attain valid and reliable results. The
test may be conducted or approved by (a) a reputable and reliable
organization that conducts such tests as one of its principal

functions , (b) by an agency or department of the state or federal
government, or (c) persons employed or retained by respondents if

they are qualified (as defined above in this paragraph) and can
conduct and evaluate the test in an objective manner.

is any oral or written , general or
,
directly
or by implication , describes or
specific , representation that
refers to the energy cost saving capability, energy saving capability,
2. An

energy related claim

efficiency, conservation quality or insulating property of any product , or otherwise refers to the energy consumed or generated by any
product.

It is ordered,
That respondents , Energy Effcient Systems , Inc" a
corporation, its successors and assigns , and its officers , and John P.

White and Elaine B. Owen ,

individually and as officers of the
corporate respondent, and respondents ' agents , representatives and
employees, directly or through any corporation , subsidiary, division
or other device , in connection with the

advertising, promotion

offering for sale, sale or distribution of the electric resistance heater
now known as the Boekamp Quartz Energy Saver Heater (" Boekamp

Heater ), or any other product for which an energy related claim is
made, in or affecting commerce , as " commerce " is defined in the
Federal Trade Commission Act, shall forthwith cease and desist
from:

A. Representing orally or in writing, directly or by implication
including through the use of testimonials that:
(i) the

Boekamp Heater is more effcient or produces more heat

than other electric resistance heaters of similar wattage;

FEDERAL TRADE COMMISSION DECISIONS
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(ii)

97 F.

the Boekamp Heater provides " free " heat of any kind at any

time;
(iii) the

Boekamp Heater is capable of heating objects which are

far away from it in a short period of time;
(iv) the Boekamp Heater evenly distributes heat throughout a
typical room;
(v) the quartz tubes contained in the Boekamp- Heater are

durable components;
(vi) the quartz tubes contained in the

Boekamp Heater intensify

or magnify the heat generated by the electricity sent through the
resistance coils enclosed in the tubes , or that the quartz tubes in any
way increase the amount of heat generated by the Boekamp Heater.

B. Making any representation , orally or in writing, directly or by
implication , including through the use of testimonials, which relates
to the heating capabilities , energy saving potential or other performance capabilities of the Boekamp Heater or making any energy
related claim for any other product unless: (1) such representation is

true, and (2) at the time of making such representation ,

the

representation is fully and completely substantiated in writing by
competent and reliable scientific tests which remain available for
inspection by the staff of the Federal Trade Commission for at least
three (3) years following the final use of the representation.

C. Making any representation , orally or in writing, directly or by
implication , including through the use of testimonials, respecting
the energy consumption of or the cost of energy consumed by the
Boekamp Heater or any other covered product (as " covered product"

is defined in Sections 321(a)(2) and 322 of the Energy Policy and
Conservation Act, 42 U.S. c. 6291(a)(2) and 6292 or any amendment

thereto) unless: (1) such substantiation includes tests conducted on
the Boekamp Heater or other covered product in accordance with

test procedures prescribed by the Secretary of the Department of
Energy pursuant to Section 323 of the Energy Policy and Conservation Act, 42 U. c. 6293 or any amendments thereto , with complete
written documentation of such tests remaining available for inspection by the staff of the Federal Trade Commission for at least three
years following final use of the representation, and (2) such
representation fairly discloses the results of such tests.
D. Misrepresenting orally or in writing, the purpose, content , or
conclusion of any test or study pertaining to the Boekamp Heater or

any product for which an energy related claim is made.
E. Using the term " energy saver , or any other words or phrases

ENERGY EFFICIENT SYSTEMS , INC. . ET AL.
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of similar import or meaning, to name or designate the Boekamp
Heater.
F. Representing orally or in writing, directly or by implication,

including through the use of testimonials , that use of the Boekamp
Heater or any product for which an energy related claim is made
will result in any energy savings or energy costs savings unless there
is
cleaT
and conspicuous disclosure , in close conjunction wi th such
representation , of all circumstances and conditions that must be met
if the purchaser is to experience similar savings.
G. Making any representation , orally or in writing, directly or by
implication , including through the use of testimonials , in connection
with the advertisement or promotion of the Boekamp Heater or any
product for which an energy related claim is made , which is
inconsistent in any material respect with any representation con-

cerning the Boekamp Heater or other said product made , directly or
by implication , in post- purchase materials supplied to the purchasers of the Boekamp Heater or other said product.

H. Making any representation , orally or in writing, directly or by
implication , including through the use of testimonials , regarding the
durability or life span of the Boekamp Heater , including representations regarding warranties or guarantees for the Boekamp Heater
or regarding any life tests performed on the quartz tubes or
resistance coils, without disclosing in close conjunction therewith , in

print at least as large as the print in which the representation is
made, or in an oral presentation , in speech as clear and distinct as
that delivered in the rest of the presentation, that the quartz tubes
are: (1) fragile unless the quartz tubes are supported or protected in
such a manner that they wi1 not break when the Boekamp Heater is
tipped over ,

and (2) not covered by the warranty or guarantee unless
the quartz tubes are covered under the warranty or guarantee.
1. Representing, oral1y or in writing, directly or by implication
including through the use of testimonials , that the Boekamp Heater
can heat or raise the temperature of a room , without disclosing in
close conjunction therewith the fol1owing statement in print at least

as large as the print in which the representation is made, or in an
oral presentation, in speech as clear and distinct as that delivered in
the rest of the presentation , with nothing to the contrary or in

mitigation of this statement:
HEATING OR RAISING THE TEMPERATURE OF A ROOM IS ONLY POSSIBLE
AFTER EXTENDED , CONTINUOUS USE OF THE BOEKAMP HEATER.
J. For the purpose of this Part II of the Order , when representations are made in television advertising which give rise to a required
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disclosure, such disclosure must be made simultaneously in both
audio and visual without any distracting sounds and with a clear
background.

It is further ordered

That each respondent , within twenty (20)

days from the date of service of this Order , send a copy of the letter

attached hereto and marked as Exhibit A via first class mail to each
individual , partnership, corporation or other business entity engaged
in the resale or distribution of the Boekamp Heater to whom the
respondents sent advertisements or promotional materials relating
or referring to the Boekamp Heater which contained a representation or testimonial prohibited by this Order or omitted a disclosure

required by this Order and whom respondents are able to locate.
Respondents shan use their best efforts to locate all such individuals,
partnerships and corporations.

It is further ordered,

That respondents forthwith deliver a copy of

this Order to: (1) all present and future employees,

agents and

representatives engaged in any way in the advertising, promotion

offering for sale , sale or distribution of the Boekamp Heater or any
other product for which an energy related claim is made; and (2) an
present and future individuals, partnerships; corporations or other

business entities to whom any of the respondents sen or distribute
the Boekamp Heater or any other apparatus designed

to provide

heat or warmth and which are engaged in the resale or distribution
of the Boekamp Heater or other said product; and that respondents
secure a signed statement acknowledging receipt of the Order from
each such person or entity referred to herein.

That each individual respondent named
herein promptly notify the Commission of the discontinuance of
his/her present business or employment and of his/her - affiiation
It is further ordered,

with a new business or employment. In addition , for a period of ten
(10) years from the date of service of this Order each individual
respondent shan promptly notify the Commission of his/her affiiation with a new business or employment whose activities include the
manufacture , purchase , advertising, promotion , offering for sale
sale or distribution of any product for which an energy related claim

ENERGY EFFICIENT SYSTEMS , INC. , ET AL.
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is made, or of his/her affiliation with a new business or employment
in which his/her duties and responsibilities involve the manufacture , purchase, advertising, promotion , offering for sale , sale , or

distribution of any product for which an energy related claim is
made. Such notice shall include each respondent' s new business
address and a statement of the nature of the business or employment

in which the respondent is newly engaged, as well as a description of
all duties and responsibilties in connection with the business or

employment. The expiration of the notice provision of this paragraph

shall not affect any other obligation arising under this Order.

It is further ordered,

That respondents notify the Commission at

least thirty (30) days prior to any proposed change in the corporate
respondent such as dissolution , assignment or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries or any other change in the corporation which may affect
compliance obligations arising out of this Order.
VII
A.

It is further ordered,

That respondents shall maintain all

records that relate to any compliance obligations arising out of this

Order for a period of not less than three (3) years and shall make
such records available to the staff of the Commission.
B.
It is further ordered,
That each respondent shall within sixty
(60) days after service upon them of this Order , file with the
Commission a report, in writing, setting forth in detail the manner
and form in which they have complied with this Order.

Date
330 Middle Street
Middletown, Connecticut 06457

(203) 635- 2800

RE: Recall of Advertisements and Promotional Materials
Dear Customer:

Some time ago as the distributor for Boekamp, Inc. we distributed
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to you advertisements and promotional materials concerning the
Boekamp Quartz Energy Saver Heater. These materials contained a

number of performance claims about the Boekamp Heater. As a

result of an investigation regarding these claims by the Federal
Trade Commission ,

we have entered into the enclosed

Consent

Agreement and Order.

We have agreed to recall all past advertisements and promotional
Boekamp Heater which contain claims
prohibited by the Order or which omit the disclosures required by
materials regarding the

the Order. To assure that no prohibited advertisements or promo-

tional materials continue to be utilized, it is important that you
return to us whatever advertisements and promotional materials

you have received from us in the past.
Thank you for your attention.

Sincerely,

John P. White , President

Energy Efficient Systems , Inc.

BOEKAMP . INC. , ET AL.
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IN THE MATTER OF

BOEKAMP , INC. , ET AL.
CONSENT ORDER , ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT
Docket C- 306' 3.

Complaint,

April

9,

981

j)ecision,

April

9, 1981

This consent order requires , among other things , a San Diego , Calif. firm and its

corporate offcer engaged in the manufacture, sale and distribution of an
electric space heater known as the " Boekamp Quartz Heater " to cease
misrepresenting the efficiency, energy savings , performance characteristics
and durability of the product, Respondents are further prohibited from

making any energy-related advertising claim without reliable substantiation
and barred from using the term " energy saver " or similar terms in product
names. The order additionally requires respondents to send a copy of a
prescribed letter to all individuals or business entities engaged in the sale of
the Boekamp Quartz Heater advising them of the terms of the order and
requesting the return of all advertisements or promotional material which
contain prohibited claims or whichfaij to include required disclosures,

Appearances
For the Commission:

Joan Gerrity, John B. Gatlin

and

Douglas M

Husid.
For the respondent:
Calif., and
Savits,

Michael Steres, Feldman

John T. Coyne

and

Steres,

San Diego

William Barton, Carr, Jordan, Coyne &

Washington , D.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and of the Energy Policy and Conservation Act , as amended , and by

virtue of the authority vested in it by those Acts, the Federal Trade

Commission , having reason to believe that Boekamp, Inc. , a corporation , and Konrad Boekamp, individually and as an officer of the
corporation , hereinafter sometimes referred to collectively as respondents , have violated the provisions of the Acts, and it appearing
to the Commission that a proceeding by it in respect thereof would be

in the public interest, hereby issues its complaint stating its charges
in that respect as follows:

PARAGRAPH 1. Respondent Boekamp, Inc. is a corporation organized, existing and doing business under and by virtue of the laws of
the State of California with its principal offce and place of business
located at 8221 Arjons Drive, San Diego, California.

Respondent Konrad Boekamp is an offcer of the corporate
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respondent named herein. He formulates, directs and controls the
acts and practices of the corporate respondent hereinafter set forth.
His business address is the same as that ofthe corporate respondent.
PAR. 2. Respondents are now , and for some time last past have
been , engaged in the manufacture , advertising, promotion, offering
for sale, sale and distribution of a product known as the Quartz
Energy Saver Heater ("Heater

PAR. 3. In the course and conduct of their business respondents
now cause, and for some time last past have caused, the Heaters to
be shipped from their place of business in the State of California to
purchasers throughout the United States. Respondents now dissemi-

nate and cause the dissemination of, and for some time last past have
disseminated and caused the dissemination of, certain advertisements and promotional materials concerning the Heater by use of
the United States mail and have advertised the Heater in newspapers of interstate circulation, Accordingly, respondents maintain

and have maintained, a substantial course of business , including the
acts and practices as hereinafter set forth, which are in or affecting
commerce, as " commerce " is defined in the Federal Trade Commission Act.
PAR. 4. The advertisements and promotional materials referred to

in Paragraph Three include, but are not limited to , the materials
marked as Appendix A and attached hereto.

PAR. 5. By and through the use of the aforementioned advertise-

ments and promotional materials, respondents have represented and
are now representing, directly or by implication , that:
a. the Heater is twice as effcient as conventional electric

resistance heaters;
b. the Heater wil provide two

to three times as much heat as

conventional electric resistance heaters of similar wattage;
c. the Heater provides " free " heat because its quartz tubes do not
cool down during the Heater s off cycle;
d. the Heater is

capable of heating objects which are far away

from it in a short period

e. the Heater evenly

of time;

distributes heat throughout a typical room;
magnify

f. the quartz tubes contained in the Heater intensify and

the heat generated by the electricity sent through the resistance
coils enclosed in the tubes;
g. the quartz tubes contained in the Heater are durable compo-

nents.

, -

.uV.LU.
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PAR. 6. In truth and in fact ,

contrary to respondents ' representa-

tions set forth in Paragraph Five:
a. the Heater is

not twice as efficient as conventional electric

resistance heaters. All electric resistance heaters produce the same
number of British Thermal Units ("BTUs ) of heat per watt;
b. the Heater wil not provide two to three times as much heat as
conventional electric resistance heaters of similar wattage;
c. the quartz tubes contained in the Heater do cool down during
the Heater s off cycle and the Heater does not provide " free " heat for

the foregoing reason or for any other reason;

d. the Heater is not capable of heating objects which are far away
from it in a short period of time. The Heater wil only be able to heat
objects far away from it if the Heater has been operated for a lengthy

period of time so that the air space between the Heater and the
object has itself been heated;
e. the Heater does not evenly

distribute heat throughout a

typical room;
f. the quartz tubes contained in the Heater do not intensify or

magnify the heat generated by the electricity sent through the
resistance coils enclosed in the tubes. The quartz tubes only transfer
the heat generated by the resistance coils;
g. the quartz tubes contained in the Heater are not durable

components. The quartz tubes are fragile elements which shatter
easily on impact when the tubes are hot.
Therefore , said advertisements and promotional
and are false, deceptive, misleading or unfair.

materials were,

PAR. 7. By and through the use of the aforementioned advertise-

ments and promotional materials , respondents have represented and
are now representing, directly or by implication , in addition to those
representations set forth in Paragraph Five, that:
a, a

typical user of a Heater wil save 50% over his/her prior

home heating costs;
b. a

typical user of a Heater wil drastical1y reduce his/her fuel

bil1s while maintaining personal comfort;
c. users of

d. a

the Heater report dramatic utility bil savings;

single Heater wil raise the temperature in an unheated

room of typical size to a comfortable temperature in twenty minutes;
e. when the outside temperature is 5 degrees Fahrenheit ,

one
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1500 watt Heater will maintain a room temperature of 72 degrees
Fahrenheit under certain stated conditions;
f. the Heater wil heat a

typical room more quickly than

conventional electric resistance heaters;
g. the Heater provides

special comfort to arthritics and others

suffering from similar ailments.
PAR. 8, At the time respondents made the representations alleged

in Paragraphs Five and Seven they did not possess and rely upon a
reasonable basis for such representations. Therefore , the aforementioned advertisements and promotional materials were, and are
unfair, deceptive , or misleading,
PAR. 9. By and through the use of the aforementioned advertise-

ments and promotional materials, respondents have represented and
are now representing, directly or by implication , that they had a
reasonable basis for the representations alleged in Paragraphs Five
and Seven at the time they were made. In truth and in fact,

respondents had no reasonable basis for the representations alleged
in Paragraphs Five and Seven. Therefore, said advertisements and

promotional materials were , and are, deceptive , misleading or

unfair.

PAR. 10. In the course and conduct of their business, respondents

have used the term " Quartz Energy Saver " to refer to the Heater in
the aforementioned advertisements and promotional materials. By
and through the use of that term , respondents have represented and
are now representing, directly or by implication, that the Heater
consumes less electridty than other electric resistance heaters in
providing the same amount of heat.
PAR. 1 L In truth and in fact, contrary to respondents ' representa-

tion set forth in Paragraph Ten ,

the Heater provides the same

number of BTUs per watt as any other electric resistance heater.
Therefore , the use of the term " energy saver " to refer to the Heater
and is , deceptive , misleading or unfair.

PAR, 12. By and through the use of the aforementioned advertisements and promotional materials , respondents have represented and
are now representing, directly or by implication , that the Heater wil
quickly and effciently heat a whole room. In contrast ,

the operating

instructions for the Heater, which are provided to consumers after

- -

... ---
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they purchase a Heater , caution users to avoid trying to heat a whole

room with the Heater.
PAR. 13,
(a) The operating

instruction referred to in Paragraph Twelve is

a material fact in light of the representation made in advertisements
and promotional materials as set forth in Paragraph Twelve. The
aforementioned advertisements and promotional materials fail to
disclose this material fact. Therefore, said advertisements and
promotionaJ materials were , and are, deceptive , misleading or

unfair.
(b) The operating

instruction referred to in Paragraph Twelve is

materially inconsistent with the representation made in advertisements and promotional materials as set forth in Paragraph Twelve.

Therefore , said advertisements and promotional materials were, and
are, deceptive , misleading or unfair.

PAR, 14, The Heater is an unvented electric resistance heater
which falls within the category of products defined as " un vented
home heating equipment" in 1 0 C. R. 430. 2 and as such is a
covered product" as that term is defined in Sections 321(a)(2) and
322 of the Energy Policy and Conservation Act , 42 U.

c. 6291(a)(2)

and 6292.
PAR, 15. In the course and conduct of their business ,

on and after

November 10 ,

1978, respondents have made, and continue to make,
representations , directly or by implication , respecting the energy
consumption of the Heater or the cost of energy consumed by the
Heater , including the representations set forth at subparagraphs (a),
(b) and (c) of Paragraph Five,

The aforesaid representations do not fairly disclose the results of
tests conducted on the Heater in accordance with the test procedures
applicable to " un vented home heating equipment" as prescribed by
the Secretary of the Department of Energy at 10 C. R. 430. 22(g) and
10 C.
R. Subpart B , Part 430, Appendix G. Therefore, and pursuant
to 42 U. C. 6293(c) and 6303(c), the representations were , and are,

deceptive , misleading or unfair.

PAR. 16. In the course and conduct of their business ,

and at all
times mentioned herein, respondents have been , and now are , in
substantial competition in or affecting commerce with individuals

firms, and corporations engaged in the manufacture, distribution
and sale of space heaters and other products for which energy

related claims are made.
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PAR. 17. The use by respondents of the aforementioned false
deceptive, misleading or unfair representations, has had , and now

has , the capacity and tendency to mislead members of the public into
the erroneous and mistaken belief that the representations were and
are true and complete, and into the purchase of substantial

belief.

quantities of the Heater by reason of this erroneous and mistaken
PAR. 18. The acts and practices of respondents, as herein alleged

were and are to the prejudice

and injury of the public and of

respondents ' competitors and constituted , and now constitute, unfair
methods of competition and unfair or deceptive acts or practices in
or affecting commerce in violation of Section 5 of the Federal Trade
Commission Act. The acts and practices of respondents, as herein
alleged , are continuing and will continue in the absence of the relief
herein requested.

--------..------------...---.----------------..-._
-----"-------.----:;;
-------------- -==.::-:---_.--~~~
--_._._-;:=::=-?
-....

::..
.__...._
---::.'==::::
:'-'~~~~--..".._----._----_.-._-_._=":",
... .-_..._----..

.....

BUJ:J:/\iVlr ,

.""'., ''''''''''''"-

UH..-

Complaint

291

ApPENDIX A

Introng a Sp. l-J
f\ So

Like )(' ve

S===E=-:
_.___0

:Bp,:I r-==

:J45- 554 0-

82--

lloekamp, Jnc.

-----_._---,
-----..------,-----_.
--------- -----_.
------------..----..-------~~~
--_._-----"'__
--------.----._----

298

-------"-----.--=-...
::::-=
--:-..."-----------------.."..-..-_....
~~~
--..-----_..
,.-..
_....__.._-----..-.
--,==:
----_._
._.
---_._
'==:::::.:.\!"

------..-"'''-==-..-_..::""
. . " "'. :,,:,

. .- - ;"'-- '~...: ';;'.;'-'.._--

....

FEDERAL TRADE COMMISSION DECISIONS
97 F.

Complaint

crDm2h JEIT
::;'*I

__M_--.--- _._M__-------

;oI~

f,r'

:tJc

!'d-,j

U-':\i

Q)

/If'41tcn

Ar

II

Ij.

Differ-rnl:

..=-z:-

-_""____k__-_o-.._-

---.-

.-...
.."".
""""""
",", ''"",,,,,,,,,
....,....
."...
"""""''''''
-"'
_. .."'
..-..,. , -'q -.
"",,,,,.

,, ....

,'

Uuc.. ruuJo

Complaint

291

1IPHNDI:A-

Intrducing nSpaceHeufer
Ii You ve

Nevr USf.d Before

.,.."".. II \

_Co__..1.

mLJ,.,.

""-'o""p_
----",Io_"".
"","pq,f'_H..,
IM-

-co
+,1"'bl

Boekamp

-..,... ""-..--",,-.....--..
..-..---..

'-"-_'-"
..""-- ------"'-

300

,,.."-'''..

FEDERAL TRADE COMMISSION DECISIONS
97 F. T.C,

Complaint

noep :m(! (QIR 1fIH
ill\l&J1
11il

""""on"-ID...Ihh!Doal
. lI..tF"'locrod p"II!\od...C'"..-..ra"
,,U.a..-.Il.'''.''- bl_n-.
-'l,
..1,"'""tD-', -"h..lI. holu: . I.cWo ",.""th oil.. 'oml*",..on_,aI
'Tb

, o.

h..I1"".., "''-.. lod""
'fad .I..Enr;n"..h,'oI""

_lntumiul.

h"'ou'pu'

""'1""

l'''''

""'''d

-""__00'_""_-"___00
Qr

Heater

are

BOEKQu. ur!lGYMVEft

Differt.

-,"on-._..-",,,
...,,-_a-....-..-t...""''''-.-...........d-..,
'Ir..'''-od''.'''"",,.,..,,
,,..ho..,,
OUJt'ASHIONW !JNVcnON H

I- ,

-_or"''' .''.-''-.''1'' ......,,,,-,.,-,,,..'TMp---__""""--""""
'T8..p-",......,,_.....-.-&0",..

'--10_""_-"",
. ""''''-''-1-..''-''
'-'oo."d__,"'''''--.lInll'

''''''''''oI'-

'-'od'hw""_'''-,
h..,..
'''''''''''n,.lno''"",,'''_''-'""h,,,II'\''''''"''''''''''''-'''''

~~~

::::::

.....-"...---"'.
....._-,,-,,_..__..
....,...-",
-..,,'''''''
..-......
----=--=
--..---..--...
__'
-----_......_....,....
--..
-----.-_-..--::=,:
.--....--....-..
=-.. ""'''-'''''-''".
-..--,..-...."",,..
-"---""
::':-..__.._......_-::;.
..==
:"=::,
!::
'''''''
:-'::--=.
::-::=":::
'=':'
""''-=:-'"::==.?
--=:'"........""''''',
..-..""-:'
=-'
=..
:"..

..--...-. ...............-...--.
.'::.

.--..._-..-....-..--.....-.-_.

.,...
:=:;;:;:;'':"
--.....
",-,-.--..-.......",....-.."".........,
.......-.......-....--.
.......-........
""''''-''''''
::::",,,::=,..
::--.-......-'.
....-:;::..---........""-.......-....
...
..
.."'''_.
-_..__..-._.......
::'="-"-'''--'''''''''''-....
-......--,--.......-...-..
.._.....
---.....
.....,...
''-'''''''-'''--'-'_.''''''''
....-.
"""-"".."-"",,,,.
-..
-,-_......
...........
..-.--"--.
.::,
....
--..
.""..
..,...,..._,,.......,--.....-".-....,-..
--""..--",..-"---........
':-:==;:.'=:.:
::--..-..
::":.
-''--'--'''
''''''''''''''
"'--""''''''
;::;::::
---'-'''
",-.....-.
"",,_.__.__...
'--'
...-"--...,:=.
-",.
-..,...-.....
""""'''--,,,,"..
-''-._,,,,,,-...,.._..._--_...._....
-.......,_..
..---=;:
'",..
,..-..
. .--,.
.''---....
......."_....
.._,.
.....
'''

'.....

''

Coniphiiut

291

......,._",_-.;
U..-.
_.",,_,un"""""''

mw'''''''ow..

_".llOO"'''''_''''-''''''-''''''''''''-'
-"'_.._00_"....'_--..-"'..

_c.
......"""w

llm...,..

"''''''''-''W'''-''
--..-".
n...-..

_m..-

''' '_0"'

'''L'----

---.oo --"'''''-- ,....

--""''''''''''''_R'__.

"'Y'
""-""'OO'''--'''

i.:'"

f." :r.;:

=2"

. _"__ll-" -"""'''-Y''-

7O:
TO"''',

=-7=-..

':;o:-

-'oo

"-OO'---.

'7-E,
t:::..
';"!:'::"_""'R__""
......-.-

'''''''..-,w-

-..u ...,-..,--..-.
"""--",-,,,,,,,,,,,,,w,,,,,..u""'
:::=-Ib

..um_.'"

..

---- ..-----

-...._..........----....-.---,.--'
..-..""
::::""
""-"--"""...
""-----",
:'='-....--...._-_ _....
-_...

~~~
::-

--------".
:=";===:--_
=.-:.=---==-: ::..
-=.:.:
...._.
:."..
-=-

.-

FEm;RAL TRADE; COMMISSION DE;CISIONS

302

97 F.

Corhplaint

crll
k 'J ""IB_t).",,,r_..,

1"

o Hompl\

CWAf

m..,. WI . r

l7inl

J.'

11'WJT

II II II

1"'
Al

Oier Sp

l1eaer

Ar Su

Old-f"uun

mhl\

_0"'

. ".., -.--'- '. .
., ,;, '

""'"'" , '. -

, /,
,-,

' ,'- .,"'''!,,!,,=" ' . : '"'''/

' -"'- ' .",,,
""--

!"/,; '" .

,.'

. ,.! . ..

/:'
;: !!, /

.,

130);1(1111'
, liVC

lblaiQ, t

, "-, .11.

4,p

80"

. f ' "'
f'

," 1 "

J,

I' t

f,.
1"".

/illll, fil/"

jJll
1/1,"III'//1
1I

J t1&;

Ifl' ll 'I

/t' , I!i/"I/,'
''III/I

f,JiI! hZ
/#fh
'I I, '/"
I'I:I'/ 01 /

' II'!/I/ I/-

. 111/11/11 .

i;;'-!4ifi/i"'''
ii;v.v.
((FF

"i. . i

I?':.

f,

f.
1/,

j /Ii/

''11 ,i; III

If;f/1;; m

'Jfi'i

7l

171;",

"'"':::'itll"

Z,y

I fl

.I

II

/fi
I f

ll' I"
J IhJ.lh 'I
I 'I/ji/l
'I I

'1 '

1,1/1 ;!l,lJ
, I
t?/j I J

, ,I

..

304

'.' .

, ""-;":&-;
' ..--

..

.;~~~
...
=,'! '" ',';' ",

FEDERAL TRADE COMMISSION DECISIONS

Complail1

97 F. T.C,

I \" 111'
u.

. I lii/"JI'i'

: I

J!It

Fl

' 'f I 1'

!I1 HI !"Ir

!i1l:JI iii :1111

"1" Iii "" '

i ,q

:I

Ji: :':/'
', J

II I,ll

Iiilpll p!

"Iq. il!'

;:1:,1'

1111. 1101111111111

ljJ II!

. I,

-r", III / :' ar

r"'

ii'l "

,,,',I
: 1;l1!1 II "
'ij,' '
il!:
,,11

1--...

I UI

'/llill

I' jlIi -f'
'jil;
'11

IIJl

IJ; ,

III. lll

..p.
~~~~
~~~~
""-",'-""

;:'

~~~

BOEKAMP, INC. , ET AL.

305

Complaint

291

(XHI

e1!

APPEI1DIJt A

IT .

:BoeImp, :Joe

re!ebv
f.J

II mD

SAVD WnJ

Dm

BY

'''iO'

I"". o1''l6,
I!..IItabUju.tbtril""by
- an "Ulltt..
ra cJ delt't an tMtill,
erUct""t_ ""u.
of 10"&11- '-t1n. lIve bo .. il Et- fo:- CM l:5ys to
of t.t r, enZV. Oftb tIMqua-tea.u1..tU1a \b

CllHDmu 0.

(:t 'Ub.gb

!1,
de1gtlDp 1atbupr1ltorYflC1po1t1o. 9.tU.Wll'l""
QAt&bwSovw/lte. Iicb 1. fuly IIL1te;- W-cpUl ft1eay.. It
C'1...1Jf11mte..trlarl!t1cUM
an1aIl...llab.ra:
_t1111Jdo11.
offl"" , pat1

r-l"loel-

Th"".tBrf\tw.bylllecrl11bDt1nt.qutu..l_t8t.t
n.t _t. .'1 qua tu .. pc1tJ. u; r..t..'. bJy paUb,
doIItu.,
mr-lcn..iltat a!UI\a m-IlWw whc: "tfllt1vely pmj8Cu th_t iito llM ro
IIl

. ", _terq,w.clyalBff""UY81y-t.

t1nth rw- for.ta ar

t..

I'ottbDff"'1Jp;t..t1.lly
'*lMil'
a11CltQlt;
..v1 1nIlUl1t1
fnWi. 90to$7. II,
ritb"'iI..tollpz11:
8a..Het.,
""Ql
tlo ..l.. t. -11 1I11l.
, 1DludDI
!nUl.

0C1od; th hat 1_1 111t",

r_ta
t"

18 ....nabl" 1a. th 1m18
Of tba t\n.l unbl

l 301-8 &
to tb
,on
IIl30
IltI' flu8 CI
boca nlOIfllth l2orJW. C!t, "" n .t l2
YI.BIntt:ol60,
ItllOl- with 1b1 _att:rUYI ..t""d aM"" OI nv1& l2 ""
Wltb 118 1:1 'kttCWt dr , it 11 ntfl at &12 Bn 8b bI . u"nI.t
T1p 8Lor Sotc

..f&Cot u"nll.

"tt..
f'--..

r:t

t ot- tb

a
"'1ch ca be..t to pnt ..tl.. Iaa6ltta, 1t f..tuoaldeWt,
_to
tht auw.UcallJ' 8btl tba unt oU lotb-.tth butt 1A

l1t.llla' off.. _'8Cltrl
a."ICltllmIIteOIu"faccif.
It..
t1c.'oftt8Q.EzSlYWIIt8.
..rtht8toutptaall
perla: , iola. t. '-te toba 1ath
thla!I
t".,I..t
23ml oftb.
oftbCJflb:'
fJth8boqu
ofthcyc:e
thraant_t.
ct..'Otb-uola1atboltpa
OXtI'11"'CU.l8. ()ff... 8itu.l
turntm-.
to..tbellt.
10 Or allltr1clty, l\r exl.; thnOOlIll.n DI
_vl1\1atb_tE'
lItta/tn1lte8 rtbf\111
'''ronelJat. IIMtt1n dcl:'DIlf7bMt...
a.ta. .. c:orla
Jatt9/ID; . bth. zr. ,- f1J . tht tb'
UvU CU' 1'1:. &d up,
t' cyd1n U.beatw OIIU oU CMa

..vll't

ata

IItiI at II er .1_.

Ptr om WClt1c 01 tb

BI eaYW IIti 81.. to,ta -, _t&t:

BE,
II.
81MJCIWll
Law- , cumu

,,' g.... , "

..-

, ",(.."

,;,'' ' ,

'.""
.y ,
'''', """ ....,.

FEDERAL TRADE COMMISSION DECISIONS

306

Complaint

' UjfUIII

r,n8nt

APPEND!XA-1

44 M..

BOEKA INC.

oli.

l!.
.. So
CoII1....I,.9lO'
T.lop ',,,ii1/(15l2. 25JI

80fKMP QlAHl n (lUIU tMFDRT

111 b.. tho IIh"" """.n. /wd.r ,.h."" ""n .nt'D n.1 h""H , "'!II\"
tOwr
Un be p
...d n" I..... co.tr"
Ioglc.1 q...tlon ..l ch' "qul,u IOU""

,,.....r.;.,,d hon l"'y .ro.

199fca

Th. a.Ii..,q rtz h;'.I..r I,. ;'hlgh .;.I...
ro. ... _ny'noon..
Ho.. or. Jun" '_" rh" ypaot "uq, -th...rthwlt.buy
,,r, hut: '''': oulol.fr.... IDfg-II,. ch"u.:t.rlltlu or ,.. h"'u q""nllty,
on6, ,"',co..!,, "p...,I""
1"-..11,
11, 1I.:.t.rp..d.iul"dl'''h dry hut I hut th.t .r.. ..
r",oll1-.
,"'pl... .I..lt' !nU."tly. " non"t' CO''',t l't'b"I""d bJ.,ulio
l""dl."rY"ltnout
"utlnl! I.rg. q"""trrru' s"ace; th.."gh th" space
bn'luertt ly, ....01
.. a r....h. " The hUI" 10 d..lgrte., J.,.
..p!e .rtd, b'''
.I'e h ur ' ' dry
d " dlant, JI'
co",fo.1 10 ar"..d.lu rtd Olh..." .~ff..ln'l
fmo

I.I1..lodYdl'.""fo.u, Q"I.t:c""..rl;,. bl...,- ,.

",118. , B'CIU"'

bl_"I. ulad
apoutr- ..!Ing of we. .udlcn, -hh. hun,... badyj,
..11'1..1..01, ..01 noO ,11'......01 by, ,h. ."n'U"O "' ...nI or.I" And '''" .adl.no
01 r, t.u" ... .. '0 p.n."., , ..I "0(1 f... 'ogg I ng .oIl..r n. ,". "99 (ng hal.

up prob!....

Itylu I d lad!u
Thl qUlrlt "".' gln..a..'- ""'" "181 ""..u..
optrU""
..r 10"''UU'U Ih.n, lhl' .O"..nllo"aI, eIIClrl hUl.. l/'d 1 .u.h.. leU or Ih.
QUI'I" tub I '" I. -.h g.....r Ihln.ho. of an:'
lla.
r.l" Itr I p d. .or I
..Ior.
Thl ...p..lo, qulll"of..I '."'.d ln ,h ;.!...ntof tho H..h""
,''" I n""'"nl he..ln,.lplbJlltl...,f ,hI qu..t"I't"ll.'""h hl'lh..,hu,erand
o""TI,/ng

r._rel.......rIMutJ"OpITdrll"gth,"ffr"r."",o.th.llf"o'lh"..1t.
Th,l_q':'"
"fh....alh.nAasqU';'ltn.hI Qf.adlon"h,,',"",cl
IT", Th hUI
:'''U'.1 Inl "r Ihl

co;,

a"tlonll h....iT -,,
I.I," c:,,nln r" Ind I

I".r Ii ,troubla."';,.
tna 10;..1 ' ."'"11.1011 all
q....U tub.. a.. !on!l llh It."", Thl.. I, .10'01..111,..

bl..., ..fq. tD '"ll:

0,,, aok.oo ' hu,"r, -- Is ""It 'con"", ll '" 0""'011. Tha a""'I1,.."I", con.roll..
1"'.' to ON/Off c,.II"g or Ih. "/'I t and y., pay tho ' ..tll! IY c"".
ONLY for
Ihl, 'ON'' tl.., - , ONLY f". ' 1 hut t U y"" nnd. ' , Th. '1",,,", .10'''1' -'.111,,
.nel .adl.11
au, F."'l, t". ' 'OH'' "ycll" Ihu' ON" 11- un b. h.rd '0'

llh..r.., ' e".. , ","'lnl: lon !. h.ld , 10 a ..!"I_. AI' I . 0rl_ o,tr...,_te..p..at"n
11.llIlnlbl..
n. u,.of'I""..llul,,,, o", I", wlll .."!tllnd'the ..... pa. tlbil/ty or tn.
pa'llb!1 ilnFtl , ...lnd ..ItI. Ihllt Ittr,,"I . IPPII'.n.."
."" t ll. .n..;y,".r"'C- bllltl.. ..ke th-val"lbll l"d","I",II. In lIr"",,u.
a..t
..11'1..... '

,he..

I"al" .r.

''b..'o,," .. 1M.. _nllo,,"d .bo....y ""t

*QUIH, IlOIANT HU'

UIHUlln

HU'

.'.T

lIuaLE'fIUE

ba,

.".r

IIMIIltAL

--'.

:::=.=:..
";'' ,'

,~~~:;..;'""'"(_
'-:..:..: ::=.
...
::=-,
~~~
.. ,,...='
..,....
~~~
,;. .''' =,"",
' .....,:' ,.,. - .
:=:::::::,

BOEKAMP, INC.. ET AL.
Complain t-

291

tnn"..dd",n

Beat The 011 Shortage

QUARTZ I:JI::RGV SAVERS

:= l

. .1- 1-1,
.....,,""....-- . 1

I II

. I
-; 1 I L I

It',

.""02'_--'''''
..cu'f:c:;"'
:Th

.I

1 I. ' ,

:;
':'b,,1Us. :11\1

:lm
4DO.""

I

(11

""'A"" ""..rzM"'"

RroUtr':--"'_. '62" '

... '78"
SUUACf ....... .'67" PORTP.SI...
ALJOIDII.'OI,tOn,u1. loUI MO"IIIMDMiS,
VU1. UItMMCUSl1, pauRII , omUI
I'I'TlOOCAU,OIO'MOMSlUT'CO ..

, ITL-

!COt!O HUT Of C OMWILL
".62. ..m...II. rnIINU 635-3BcG

740H '- H..

..I ':_n

''''''''2711-2

iu nTAT! ham. 0M.

_,...:U "'''''I.

307

----

'-"'-",,"
y.. _.... ""....

308

FEDERAL TRADE COMMISSION DECISIONS
-Complaint

97 F.

APH:NO!X. ,,;'9

III.oQ.W,I;

Am ,1a
':I_-'0'
Do'

,.QUI1"LUHII'

-:l""''-"

t.--....
_..,u_-"

.~~~. ..",
;(,

"__'
!"'
. . _","

,,, :,- ..)''"

!..",".
~~~ ,.. ...

- -

"'

, _..,,,,
,g : ...,.....

,. ,:
. ::!.
.,,,

BOEKAMP , INC.. ET AL.

309

Complaint

291

o"._
QUARTZ" HEATIN
j I'
t,I

1!"

t-!ln..

Th QUAI UHIIOY ,-nil'''
, (VRQ"!" ",, 10 dI. 1 ""'\n.wHh

ln'''UnH..II.\M '

",...ud.1I "'''' ""If Ic!
1o1".

I"_..oiK._\8..II""
J... a"'..

4'a
"," .no..

QU nJBt 1'011,..\1 1101'--

DlUlM uvrl'a CONT'II.. ..-...t _r8 co"'

laal'-rliI.

_'IO""""""""""IfEz.

. n",,-"",c.I""'nd"!"tT1" EIII"I!'h(p'II""""'!'),
o Q..'i17",,,.,,,,,""__"""lp, ,

'",III

""H.""", CT"'IIIIJ..hll,
Op"I"IIIOI"'.'_'lr""
1)';I""""SAI". COMroRT.tCOf'ln""IIo.
b.nd.",nbw"".r""01

i,

iL'

. '11

r",.,...r""OCft;oJn_"'"n"'L

Ad..""to-r",.n,.-I.,ho_ldlbIOOoa.
No '.'\0'101;0 """1"". fu" pin, In "", ...11 "otlll- (WIll ""I,
"''''''KI_nna)

"'I"' ,....td

rll"!;" _:I"'od_p""nj"'NN.nNl"'.

:1
i .1

WMI.. Tn NHD TO MAINTAIN aJN5T-'T IilAT IN llVNG A EAS UNTI

ROOl.lSINusr
CAll fOR 1'0 OflLIGTIOt. HOt OU!O/aTIIAYION.

Ul'o

..'crl1no

Gu."nI08r...
. A D COlT! ..

..olrn.
'01.
30JR.I:H
!OIA.lOa
JIr' J:H

pll' llIlI
..RICI

11.

ua YI
110

JUI

,BHI
''-UJ.

I;.

1..,.."",,,-,,

",..ULt

.'01

lJ'g

I:;' rol

" /-

. ;. !;.. ,;.' :' .j".,;qj
'....'... ;)!,!
' .., '.'
;:

j, ,

... ."

; "::
: ""

;." :::
~~~

...

j'!
!: :,..
'"
",,'

- ~~~
.

' .,...." . j ;.

-,;.
'&
..., ..'!"
';"
.j ..
:::
"g"
.
"."' ;=\'..
':=

,

FEDERAL Ti!ADE. COMMISSION DECISIONS

310

Complaint

I.

J ." i-

! I1 ; "1 jkf
II i '

1JIB'
'13

&;1

jll ;1

. 01

;r I

i ;'i t;

h::t

!1 ;:::t
J:.
=ili

;J

..f

r

. llli ;Hj1 1 ."i

:.
"!
I; FIE;.!
, Ii'

il

d _

Hhh!i

hi!.i

:I t i fa

1m. 1'
1'

HE; ij;

11 "

.1 I

.J... ;

1'3 bi;S;

111 lEI;

h; l

S

1,1
1 i"

t !IM3

1!i
1. 'C
:I!;

t:l:

Jfi .

=1::tgi:

. 1\ ..

'I.

II

' It

ijli

i! :.
.:
.., J .

E J!i

Ii'
.:1 .3!i
::;
.:i:
;I' tiE!:
. ::
11
. l'; .c:a.+
.! !tt.
1 ai::

" ii

e.!

i!n:'

bl r:!t: .

iij!

:'o.
'I ii 1i .

:01:

l.:.

., 1i:H

1;" t i!l :U 'i
= / h,
!i

J" ,,!.

: ; EJI'

:1.

.' I

f." 1

.. h!
Jhibuh1

i-.

11!. 'I.

I ''''

i,IU'

tI- '

il'r;::~r;l~p5t

1! ::Hh

;qU~ 1

tI:..

JUh aia f1!
f I'l'P- i r.
i,h;
;JH, ;j:'I:7'h..., I"!Ii, 'Ii'
2""
"
j.r
at A !j:l1= ni:!d;l !r; !.
.I '
!!H'
i:!

.. ;"i

t -

!! J

!1 IJ.

;. J

II! ,
1 Ii 1..

.. = 1: ..

11 IIJ

I -

" =iI!

!III.. M'i.

jl
I IiII,1
' r.1 !;11
!Fl

II, III jIj, h;!

jh ' .:1.1;'it I!g",
4Iii iH
: !h
1 - il t
J:J-I1
hi i: hfa) it,;;!- jt! i:l fi j!i;:I
J' Ht" ';

I! '" .I

t, tl Imm! Lih.1 11uldl.
H-y:uallddY

L.",

:: :

:::

"....

....j"'"
..

""

."

CompJaint

291

Quartz Heating, The Sensible Solution

To Effective and Effcient Heating.
BASIC FACT ON QUARTZ HEATING AND ANSWERS TO QUESTIDNS REGARDING IT.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Boston Regional Offce
proposed to present to the Commission for its consideration and

which , if issued by the Commission , would charge respondents with

violation of the Federal Trade Commission

Act and the Energy

Policy and Conservation Act , as amended; and
The respondents, their attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent

order , an admission by the respondents of all jurisdictional facts set
forth in the aforesaid draft of complaint, a statement that the
signing of said agreement is for settlement purposes only and does

not constitute an admission by respondents that the law has been
violated as alleged in such complaint , and waivers and other

provisions as required by the Commission s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Acts , and that complaint should issue stating

respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the

its charges in that

public record for a period of sixty

considered the

(60) days ,

and having duly

comments filed thereafter by interested persons

pursuant to Section 2. 34 of its Rules, now in further conformity with
the procedure prescribed in Section 2. 34 of its Rules , the Commission

hereby issues its complaint , makes the following jurisdictional
findings and enters the following order:

1. Respondent Boekamp, Inc. is a corporation organized existing
and doing business under and by virtue of the laws of the State of
California, with its office and principal place of business located at
8221 Arjons Drive ,

in the City of San Diego, State of California.
Respondent Konrad Boekamp is an officer of said corporation. He
formulates , directs, and controls the policies , acts and practices of

said corporation, and his principal office and place of business is

located at the above stated address.

2. The Federal Trade Commission has jurisdiction of the subject

matter of this proceeding and of the respondents, and the proceeding
is in the public interest.
345- 554
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ORDER

For the purposes of this Order , each of the terms listed below , as
applied to the respondents named herein , is defined as follows:
1. A
competent and reliable scientific test
is one in which one or
more persons , qualified by professional training, education and
experience , formulate and conduct a test and evaluate its results in
an objective manner using testing procedures which are generally
accepted in the professions to attain valid and reliable results. The
test may be conducted or approved by (a) a reputable and reliable

principal
functions , (b) by an agency or department of the state or federal
government , or (c) persons employed or retained by respondents if
organization that conducts such tests as one of its

they are qualified (as defined above in this paragraph) and can
conduct and evaluate the test in an objective manner.
2, An

energy related claim

is any oral or written , general or

specific , representation that, directly or by implication , describes or
refers to the energy cost saving capability, energy saving capability,

efficiency, conservation quality or insulating property of any product, or otherwise refers to the energy consumed or generated by any
product.

It is ordered,

That respondents, Boekamp, Inc., a corporation , its

successors and assigns, and its offcers, and Konrad Boekamp,
individually and as an officer of the corporate respondent, and
respondents ' agents , representatives and employees, directly or
through any corporation , subsidiary, division , or other device , in
connection with the advertising, promotion , offering for sale, sale or

distribution of the electric resistance heater now known as the
Quartz Energy Saver Heater ("Heater ), or any other product for
which an energy related claim is made, in or affecting commerce , as
commerce " is defined in the Federal Trade Commission Act , shall
forthwith cease and desist from:

A. Representing orally or in writing, directly or by implication,
including through the use of testimonials that:
(i) the Heater is more effcient or produces more heat than other
electric resistance heaters of similar wattage;
(ii) the Heater provides " free " heat of any kind at any time;

Dvc.n.1"1YJr
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(iii) the Heater is capable of heating objects

which are far away

from it in a short period of time;
(iv) the Heater evenly distributes heat throughout a typical
room;
(v) the quartz tubes contained in the Heater are durable

compo-

nents;
(vi) the quartz tubes contained in the Heater intensit'y or

magnify the heat generated by the electricity sent through the
resistance coils enclosed in the tubes, or that the quartz tubes in any
way increase the amount of heat generated by the Heater.

B. Making any representation , oral1y or in writing, directly or by
implication , including through the use of testimonials , which relates
to the heating capabilities, energy saving potential or other performance capabilities of the Heater or making any energy related claim

for any other product unless: (1) such representation is true, and (2)
at the time of making such representation , the representation is
fully and completely substantiated in writing by competent and

reliable scientific tests which remain available for inspection by the

staff of the Federal Trade Commission for at least three (3) years
following the final use of the representation.
C. Making any representation , orally or in writing, directly or by
implication , including through the use of testimonials, respecting

the energy consumption of or the cost of energy consumed by the
Heater or any other covered product (as " covered product" is defined

in Sections 321(a)(2) and 322 of the Energy Policy and Conservation
Act , 42 U. c. 6291(a)(2) and 6292 or any amendments thereto)

unless: (1) such substantiation includes tests conducted on the
Heater or other covered product in accordance with test procedures

prescribed by the Secretary of the Department of Energy pursuant to
Section 323 of the Energy Policy and Conservation Act, 42 U.
6293 or any amendments thereto , with complete written documentation of such tests remaining available for inspection by the staff of
the Federal Trade Commission for at least three years following the
final use of the representation , and (2) such representation fairly
discloses the results of such tests.
D, Misrepresenting oral1y or in writing, the purpose, content, or
conclusion of any test or study pertaining to the Heater or any
product for which an energy related claim is made.
E. Using the term " energy saver , or any other words or phrases
of similar
import or meaning, to name or- designate the Heater.
F. Representing oral1y or in writing, directly or by implication
including through the use of testimonials , that use of the Heater or
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any product for which an energy related claim is made will result in
any energy savings or energy cost savings unless there is clear and
conspicuous disclosure , in close conjunction with such representation , of all the circumstances and conditions that must be met if the
purchaser is to experience similar savings,
G. Making any representation , orally or in writing, directly or by
implication, including through the use of testimonials , in connection
with the advertisement or promotion of the Heater or any product

for which an energy related claim is made , which is inconsistent in
any material respect with any representation concerning the Heater
or other said product made, directly or by implication , in postpurchase materials supplied to the purchasers of the Heater or other
said product.

H. Making any representation , orally or in writing, directly or by
implication , including through the use of testimonials, regarding the

durability or life span of the Heater ,

including representations

regarding warranties or guarantees for the Heater, or regarding any
life tests performed on the quartz tubes or resistance coils, without
conjunction therewith in print at least as large as

disclosing in close

the print in which the

representation is made ,

or in an oral

presentation , in speech as clear and distinct as that delivered in the
rest of the presentation , that: (1) the quartz tubes contained in the
Heater are fragile, unless the representation relates to a Heater in
which the tubes are supported or protected in such a manner that
they will not break when the Heater is tipped over; and (2) the
quartz tubes contained in the Heater are not covered by the

warranty or guarantee for the Heater, unless the quartz tubes are in
fact covered by the warranty or guarantee.
1. Representing, orally or in writing, directly or by implication
including through the use of testimonials , that the Heater can heat

or raise the temperature of a room , without disclosing in close

conjunction therewith the following statement in print at least
large as the print in which the presentation is made , or in an oral
presentation , in speech as clear and distinct as that delivered in the
rest of the presentation , with nothing to the contrary or in

mitigation of this statement:
HEATING OR RAISING THE TEMPERATURE OF A ROOM IS ONLY POSSIBLE
AFTER EXTENDED , CONTINUOUS USE OF THE HEATER.

this Part II of the Order , when representations
are made in television advertising which give rise to a required
disclosure, such disclosure must be made simultaneously in both
J. For purposes of

Decision and Order

audio and visual without any distracting sounds and with a cleaf
background.

It is further ordered,

That respondents , within twenty (20) days

from the date of service of this Order , send a copy of the letter as set
forth in Exhibit A hereto via first class mail to each individual

partnership, corporation or other business entity to whom advertise-

ments or promotional materials relating or referring to the I:eater
which contained a representation or testimonial prohibited by this
Order or omitted a disclosure required by this Order were disseminated in the past and whom respondents are able to locate.

Respondents shall use their best efforts to locate all such individuals
partnerships and corporations.

It is further ordered,

That respondents forthwith delIver a copy of

this Order to: (1) all present and future employees , agents and
representatives engaged in any way in the advertising, promotion

, sale or distribution of the Heater or any other
product for which an energy related claim is made; and (2) all
offering for sale

present and future individuals ,

partnerships or corporations to

whom the respondents sell or distribute the Heater or any other
product for which an energy related claim is made, and which are
engaged in the resale or distribution of the Heater or other said
product; and that respondents secure a signed statement acknowl-

edging receipt of the Order from each such person or entity referred
to herein.

It is further ordered,
That the individual respondent named herein
promptly notify the Commission of the discontinuance of his present
business or employment and of his affiliation with a new business or
employment. In addition , for a period of ten (10) years from the date

of service of this Order the individual respondent shall promptly
notify the Commission of his affiliation with a new business or
employment whose activities include the manufacture , purchase
advertising, promotion , offering for sale , sale or distribution of any

product for which an energy related claim is made, or of his

affiliation with a new business or employment in which his duties
and responsibilities involve the manufacture, purchase, advertising,
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promotion , offering for sale, sale , or distribution of any product for
which an energy related claim is made. Such notice shall include the
respondent' s new business address and a statement of the nature of

the business or employment in which the respondent is

newly

engaged , as well as a description of all duties and responsibilities in

connection with the business or employment. The expiration of the
notice provision of this paragraph shall not affect any other

obligation arising under this Order.

It is further ordered,
That respondents notify the Commission at
least thirty (30) days prior to any proposed change in the corporate
respondent such as dissolution , assignment or sale resulting in the
emergence of a successor corporation , the creation or dissolution of
subsidiaries or any other change in the corporation which may affect
compliance obligations arising out of this Order;
provided, however
that in the event the giving of notice thirty (30) days prior to a
proposed transfer , sale of assignment of all or a substantial part of
the business or assets of the corporate respondent would prevent the
consummation of such transfer , sale or assignment , respondents will
be deemed to have complied with this Part VI of the Order if the
respondents:

much advance notice as possible
sale or assignment; and
(b) obtain a signed written agreement from the transferee,
purchaser or assignee to be bound by the terms of this Order and file
(a) give the Commission as

regarding the proposed transfer ,

such agreement with the Commission prior to the consummation of

the transfer , sale or assignment.
VII
A.

It is further ordered,

That respondents shall maintain all

records that relate to any compliance obligations arising out of this

Order for a period of not less than three (3) years and shall make
such records available to the staff of the Commission.
B.
It is further ordered,
That respondents herein - shall within
sixty (60) days after service upon them of this Order , file with the
Commission a report , in writing, setting forth in detail the manner

and form in which they have complied with this Order.
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Date
8221 Arjons Drive
San Diego, California 92126

(714) 578- 3710

RE: Recal1 of Advertisements and Promotional Materials
Dear Customer:

Some time ago we distributed to you advertisements and promo-

tional materials concerning the Boekamp Quartz Energy Saver
Heater, These materials contained a number of performance claims
about the Quartz Heater. As a result of an investigation regarding
these claims by the Federal Trade Commission , we have entered into

the enclosed Consent Agreement and Order.

We have agreed to recal1 all past advertisements and promotional
materials regarding the Heater which contain claims prohibited by

the Order or which omit the disclosures required by the Order. To
assure that no prohibited advertisements or promotional materials

continue to be utilized ,

it is important that you return to us
whatever advertisements and promotional materials you have

received from us in the past.
Thank you for your attention,

Sincerely,

Konrad Boekamp, President
Boekamp, Inc.
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IN THE MATTER OF

TELEDYNE , INC" ET AL.
CONSENT ORDER , ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT
Docket

9131.

27,

Complaint, Nov.

1979- Deciston , April 13; 1.981

This consent order requires, among other things , a Los Angeles, Calif. manufacture
cr of oral irrigating devices and other consumer products to cease misrepresenting the content , results or conclusions of any surveyor opinion research;
failing to base preventive or therapeutic claims about devices upon other than
competent and reliable scientific tests or other evidence; and claiming that
the American Dental Association recommends the Water Pik unless such

claim is in fact authorized by the ADA. Further ,

the order requires that

claims regarding the ability of a device to prevent, mitigate or treat
periodontal disease be based upon clinical tests which are well- controJled
using acceptable testing procedures and that the firm maintain records

substantiating its claims for three ycars after disseminating advertisements
affected by this order.

Appearances
For the Commission:
Gross

and

Ogg, John Clewett, Roberta L.

Randell

David Axelrad.

For the respondent:

Peter K. Bleakley, Daniel M Lewis, Maxwell J
and
Vicki J Divoll Arnold
Porter,

Mehlman, Carol A. Cichowski

Washington , D.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act

as amended and by virtue of the authority vested in it by said Act
the Federal Trade Commission, having reason to believe that
Teledyne, Inc. , Teledyne Industries, Inc. , and J. Walter Thompson
Company, hereinafter sometimes referred to as Respondents, have
violated the provisions of said Act, and it appearing to the Commis-

sion that a proceeding by it in respect thereof would be in the public

respect as fol1ows:

interest, hereby issues its complaint stating its charges in that
P ARAGRAPII 1. Respondent Teledyne, Inc" (Teledyne) is a corporation , organized , existing and doing business under and by virtue of

the laws of the State of Delaware with its executive office and
principal place of business located at 1901 Avenue of the Stars , Los
Angeles , California,

Respondent Teledyne Industries , Inc. is a corporation , organized

.l.D.Llcd.lI
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existing and doing business under and by virtue of the laws of the
State of California with its executive office and principal place of
business located at 1901 Avenue of the Stars, Los Angeles, CalifornIa.
PAR. 2, Respondent J. Walter Thompson Company (Thompson) is a

corporation , organized , existing and doing business under and by
virtue of the laws of the State of Delaware, with its executive offce

, New York.

and principal place of business located at 420 Lexington Ave. , New
York
PAR. 3, Respondent Teledyne, through corporate devices under its
control , to wit , Teledyne Industries , Inc. and its division Teledyne

Water Pik , now, and for some time past has been engaged in the
distribution , sale and advertising of oral irrigating devices and other
Consumer products to the public.
PAR. 4. Respondents Teledyne and Teledyne Industries , Inc,
through Teledyne Water Pik , cause the said products when sold to be

transported from their places of business in various States of the
United States to purchasers located in various other States of the

United States and in the District of

Columbia. Teledyne and

Teledyne Industries, Inc. maintain , and at all times mentioned
herein have maintained , a substantial course of trade in or affecting
commerce, as " commerce " is defined in the Federal Trade Commission Act.

S. Respondents Teledyne and Teledyne Industries , Inc. , at all
times mentioned herein have been and now are in competition in
PAR,

commerce with individuals, firms and corporations engaged in the
sale and distribution of oral irrigators and other consumer products,
PAR. 6. Respondent Thompson is now, and for some time past has
been , an advertising agency of the respondent Teledyne , Inc. , and
Teledyne Water Pik and now and for some time past has prepared
and placed for dissemination , advertising material to promote the

irrigating device.

sale of various consumer products including the Water Pik oral
PAR. 7, Respondent Thompson , at all times mentioned herein , has
been , and now is , in substantial competition in or affecting commerce with other advertising agencies.
PAR. 8. In the course and conduct of their businesses, and for the
purpose of inducing the sale of Water Pik oral irrigators and other

consumer products , respondents have disseminated and caused the
dissemination of advertising in national magazines distributed by
mail and across state lines , and in television and radio broadcasts
transmitted by television and radio stations located in various States
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Columbia, having

sufficient power to carry such broadcasts across state lines.
PAR. 9. Typical of the statements and representations in said
advertisements, disseminated as previously described but not necessarily inclusive thereof, are found in advertisements attached hereto
as Exhibits A , B , C, and D
PAR. 10. Through the use of said advertisements.referred to in
Paragraphs Eight and Nine , and other advertisements not specifical-

ly set forth herein , respondents have represented and now represent
directly or by implication that:
1. four out of five dentists recommend Water Pik to

their

patients;
2, four out of five dentists recommend the Water Pik because, in
their medical judgment , the Water Pik plays a significant role in the
prevention of gum disease;
3. the Water Pik when used with other methods of dental care

plays a significant incremental role in the prevention of gum disease;
4. the use of the Water Pik

will significantly diminish the

chances of getting gum disease.
PAR, 11. At the time of the first dissemination of the representations contained in Paragraph Ten , respondents did not possess and
rely upon a reasonable basis for making these representations.
Therefore, the making and dissemination of said representatio ns as
alleged, constituted and now constitute unfair or deceptive acts or

practices.
PAR. 12. Through the use of said advertisements referred to in
Paragraphs Eight and Nine and other advertisements not specifical-

ly set forth herein respondents have represented and now represent

directly or by implication that they possessed and relied upon a
reasonable basis for the representations set forth in Paragraph Ten
at the time of their initial and each subsequent dissemination.
PAR. 13. In truth and in fact , respondents did not possess or rely
upon a reasonable basis for those representations at the time of their
initial and each subsequent dissemination. Therefore , said representations are and were deceptive or unfair.

PAR. 14. Through the use of the advertisements referred to in

Paragraph Eight and Paragraph Nine and others substantially
similar thereto Respondents have represented and now represent,
directly or by implication , that an appropriately designed , conduct, and analyzed survey of dentists proves the representations in
Paragraph Ten (1) and Ten (2).
PAR. 15. In truth and in

fact, the aforementioned survey does not

1 t:Lc.u 1 l"L"
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prove the representation in Paragraph Ten for reason that the
alleged survey of the recommendations of dentists was not designed
conducted , and analyzed in accordance with accepted survey standards. Therefore , the representation referred to in Paragraph
Fourteen was and is deceptive or unfair.
PAR. 16. Through the use of the advertisements referred to in
Paragraph Eight and attached hereto as Exhibit D and others not
specifically set forth herein , respondents Teledyne and Teledyne
Industries, Inc. have represented directly or by implication that the
Water Pik oral irrigating device is approved by the American Dental
Association.
PAR. 17. In truth and in fact at the time of dissemination of such

advertisements as referred to in Paragraph Eight , and attached
hereto as Exhibit D, the Water Pik oral irrigating device was not
approved by the American Dental

Association. Therefore ,

said

representation is false, misleading, deceptive and unfair.
PAR. 18. The use by the Respondents of the aforesaid false,
misleading, deceptive or unfair statements and representations, has
had , and now has , the capacity and tendency to mislead members of

the consuming public into the erroneous and mistaken belief that

said statements and representations are true and into the purchase

of substantial quantities of oral irrigators sold

by respondent

Teledyne by reason of said erroneous and mistaken belief
PAR. 19. The aforesaid acts and practices of Respondents , as herein

alleged, were and are , all to the prejudice and injury of the public
and of Respondents ' competitors , and constituted, and now consti-

tute , unfair or deceptive acts or practices in commerce and unfair
methods of competition , in or affecting commerce , in violation of
Sections 5 and 12 of the Federal Trade Commission Act , as amended.
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DECISION AND ORDER

The Commission having heretofore issued its complaint charging
caption hereof with violation of
Section 5 of the Federal Trade Commission Act, as amended, and the
the respondents named in the

respondents having been served with a copy of that complaint

together with a notice of contemplated relief; and
The respondents, their attorneys , and counsel for the Commission
having thereafter executed an agreement containing a consent

order , an admission by the respondents of all the jurisdictional facts
set forth in the complaint , a statement that the signing of said

agreement is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged
in such complaint , and waivers and other provisions as required by
the Commission s Rules; and
The Secretary of the Commission having thereafter withdrawn
this matter from adjudication in accordance with Section 3. 25(d) of

its Rules; and
The Commission having considered the matter and having there-

upon accepted the executed consent agreement and placed such
agreement on the public record for a period of sixty (60) days, and
having duly considered the comments filed thereafter by interested
persons pursuant to Section 3. 25 of its Rules, now in further
conformity with the procedure prescribed in Section 3. 25 of its Rules
the Commission hereby makes the folJowing jurisdictional flndings
and enters the following order:
1. Respondent Teledyne , Inc. is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
Delaware , with its office and principal place of business located at
1901 A venue of the Stars, in the City of Los Angeles , State of

California.
2. Respondent Teledyne Industries, Inc. is a corporation organized, existing and doing business under and by virtue of the laws of
the State of Delaware , with its ofhce and principal place of business

located at 1901 Avenue of the Stars, in the City of Los Angeles, State
of California,
3. The Federal Trade Commission has jurisdiction of the subject

matter of this proceeding and of the respondents, and the proceeding
is in the public interest.
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ORDER

Part I
It is ordered,

That respondents, their successors and assigns ,

and

their officers , representatives , agents and employees , directly or

through any corporation ,

subsidiary, division or other entity, in

connection with the consumer advertising, offering for sale , sale or
distribution of any consumer product in or affecting commerce , as

commerce " is defined in the Federal Trade Commission Act ,
forthwith cease and desist from:

do

A. Misrepresenting in any manner , directly or by implication

the content , results or conclusions of any surveyor opinion research.
B. Employing, in any advertisement for any product, the word
survey " (or any comparable term), or basing any c1aim upon one or
more surveys in whole or in part which states , either expressly or by
implication , the beliefs, opinions , practices, recommendations, or

endorsements of any group, unless:
(1) a representative , unbiased and fair sampling from the population referred to in the advertisement is questioned;
(2) a projectable sample was used and the sample size of and the
response rate to the survey were sufficiently large so as to allow

meaningful projections to the population referred to in the advertisement with a reasonable degree of confidence , unless there is a c1ear

and conspicuous disc10sure in the advertisement that the survey may

not be representative of the population referred to in the advertisement;
(3) the survey was completed within three (3)
date of the representation , unless there is other

years prior to the

appropriate data

which establish a reasonable basis for conc1uding that the beliefs,
opinions , practices , recommendations or endorsements of the mem-

bers of the group referred to in the advertisement have not

materially changed since the completion of the survey; and
(4) the survey was designed ,

executed and analyzed in a compe-

tent and reliable manner.

C. Representing, directly or by implication , that the beliefs
opinions , practices, recommendations or endorsements of members

of any group have been surveyed or sampled unless the surveyor
sample directly solicits the beliefs , opinions , practices, recommenda-

tions , or endoresments of the members of that group.

D, Representing, directly or by implication , that a professional
body or any portion thereof has some belief, opinion , recommenda:-1;,- 5,,4 0-
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tion , endorsement or follows some typical course of conduct unless
and only to the extent such representation is true.

Part II

That respondents,

It is further ordered,

their successors and

assigns , and their officers, representatives , and agents and employees, directly or through any corporation , subsidiary, divisio;' or other
method, in connection with the consumer advertising, offering for
sale , sale or distribution to a consumer of a " device " as " device " is
defined in the Federal Trade Commission Act, in or affecting
commerce , as " commerce " is defined in the Federal Trade Commission Act , do forthwith cease and desist from:

A. (1) Making any statements or representations, directly or by
implication, concerning the preventative or therapeutic abilities of
time
the statements or representations are
made, respondents possess and rely on a reasonable basis for such
such devices unless at the

statements or representations, which shall consist of competent and

reliable scientific tests as defined in Paragraph A(2) hereafter , or

other competent and reliable evidence

that substantiates such

representation.
(2) For the purposes of this Order , a scientific test is one in which
a person with skill and expertise in the field, conducts the test and

evaluates its results in a disinterested manner using those testing

procedures generally accepted in the profession which best ensure
accurate and reliable results.
B. (1) Making any statements or representations , directly or by
implication ,

concerning the abilty of such devices to prevent
mitigate, or treat periodontal disease unless , at the time the

statements or representations are made , respondents possess and
rely on a reasonable basis for such statements or representations,

which shall include a competent and reliable clinical test and may
also include other competent and reliable evidence including competent and reliable opinions of experts who are qualified by profession-

al training, education , and experience to render competent and

reliable judgments in such matters.
this Order , a " clinical test" is one in which a
person with ski1 and expertise in the field conducts a well-controlled
test on human subjects, using those testing procedures generally
(2) For purposes of

accepted in the

profession which ensure accurate and reliable

results, and evaluates its results in a disinterested manner.

The

results of the test must be clinically signillcant , which requires that
the test be, among other things, of sufficient duration to ensure that

l.L.Ld" LI.l.l
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the results are not materially distorted by any unusual short term

practices or temporary physical conditions of the test subjects (as
such practices or conditions related to the test conditions).
Part II
It is further ordered

That respondents , their successors and
agents and employees

assigns, and their officers , representatives ,
directly or through any corporation ,

subsidiary, division or other
entity in connection with the advertising, offering for sale, distribu-

tion or sale of the Water Pik oral irrigating device

in or affecting

commerce , as " commerce " is defined in the Federal Trade Commission Act , do forthwith cease and desist from representing directly or
by implication that the Water Pik oral irrigation device is accepted,
approved or endorsed by the American Dental Association unless (1)
such claim is expressly authorized in writing, and unless (2) there is

good reason to believe that at the time of such claims the American

Dental Association

subscribes to the facts or opinion therein

contained.

Part IV
That respondents , for the period of three

It is further ordered.

years after respondents last disseminated the advertisements of the
products covered by this Order , shall retain all test results , data, and
other documents or information on which it relied for their

advertisements or any documentation which contradicts, qualifies or

calls into serious question any claim included in such advertisements

which were in their possession

during either their creation or

dissemination. Such records may be inspected by the staff of the
Commission upon reasonable notice.

That respondents notify the Commission at

It is further ordered,

least thirty (30) days prior to the effective date of any proposed

change in the corporate respondents such as dissolution , assignment
resulting in the emergence of a successor corporation, the
creation or dissolution of subsidiaries or any other change in the
corporation which may affect compliance obligations arising out of
or sale ,

the Order.
It is further

ordered,

That the respondents shall forthwith

distribute a copy of this Order to each of their operating dIvisions

and to each of their officers, agents, representatives or employees

who are engaged in the preparation and placement of advertisements,

It is further ordered,

That the respondents shall , within sixty (60)
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days after this Order becomes final and annually thereafter for three
(3) years , file with the Commission a report , in writing, signed by a
responsible offcer for respondents , setting forth in detail the

manner and form in which they have complied with this Order.

Commissioner Pitofsky did not participate.

