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IN THE MATTER QF .- -

SORGA, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF .
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3058. Complaint, March 13, 1981—Decision, March 13, 1981

This consent order requires, among other things, a New York City advertising
agency to cease, in connection with the advertising and sale of Semicid, or
similar over-the-counter vaginal contraceptive suppository products;” misre-
presenting or failing to substantiate claims relating to the product’s effective-
ness, safety and performance characteristics. The firm is further prohibited
from disseminating advertisements using performance or quality heightening
modifiers such as “highly” or “‘extremely,” in conjunction with words like
“effective” or “reliable.” Additionally, the order requires the company to
disclose, in print, radio and TV consumer advertising, certain facts material
to contraceptive suppository use; and to maintain business records for a
period of three years.

Appearances
For the Commission: Shirley F. Sarna and Paula K. Stein.

For the respondent: Evan A. Davis, Clearly, Gottlieb, Steen &
Hamilton, New York City. '

COMPLAINT

The Federal Trade Commission, having reason to believe that
Sorga, Inc., a corporation, (hereinafter “respondent”) has violated
Sections 5 and 12 of the Federal Trade Commission Act, and that a
proceeding in respect thereof would be in the public interest, hereby
issues its complaint, stating its charges as follows:

PARAGRAPH 1. Sorga, Inc. is a New York corporation with its
principal place of business at 300 East 42nd St., New York, New
York. Sorga, Inc. previously did business under the name of Kelly,
Nason-Univas, Inc. The name change to Sorga, Inc. was accom-
plished by amendment to the certificate of incorporation on June 29,
1979. )

Allegations stated in the present tense include the past tense.

Par. 2. For purposes of this complaint the following definitions
shall apply: '

1. A “vaginal contraceptive suppository” is a spermicidal contra-
ceptive product which is inserted into the vagina prior to coitus.

o
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Body temperature or vaginal secretions dissolve the suppository and
spread its sperm killing agent through the vaginal cavity.

2. “Use effectiveness” means that level of effectiveness which is
obtained when the contraceptive method is used by large numbers of
subjects not all of whom follow the instructions accurately nor use
the contraceptive method each time they have sexual relations.

3.  “Commerce” means commerce as defined in the Federal Trade

Commission Act, as amended.

Par. 3. Respondent was an advertising agency for American Home
Products Corporation. In such capacity respondent has prepared and
placed advertising for publication and has caused dissemination of
advertising, including the advertising referred to herein, to promote
the sale of a vaginal contraceptive suppository product named
“Semicid”, a “drug” within the meaning of Section 15 of the Federal
Trade Commission Act.

Par. 4. In the course and conduct of its business respondent has
disseminated or caused the dissemination of certain advertisements
concerning Semicid (1) by United States mail, or by various means in
or having an effect upon commerce, including but not limited to
insertion in newspapers or magazines of interstate dissemination
and radio and television broadcasts of interstate transmission, for
the purpose of inducing, or which are likely to induce, directly or
indirectly, the purchase of Semicid, or (2) by various means, for the
-purpose of inducing, or which are likely to induce, directly or
indirectly, the purchase of Semicid in or having an effect upon
commerce.

PAR. 5. Among the advertisements and other sales promotion
materials, and typical of the statements and representations made in
respondent’s advertisements, but not all inclusive thereof, are the
advertisements identified as Attachments 1 through 4.

PARr. 6. Through the use of such advertisements, and others not
specifically set forth herein, respondent represents, directly or by
implication, that: '

1. Semicid has an extremely high use effectiveness, approaching
the level of oral contraceptives (hereinafter “the pill”) or_intrauter-
ine devices (hereinafter “IUD”).

2. Semicid has novel contraceptive performance characteristics.

PAR. 7. In truth and in fact:

1. Semicid’s use effectiveness is approximately that of other



205 Complaint

vaginal contraceptive products. It-is nat.considered to have a use
effectiveness on the level of the pill or IUD. :

2. Semicid does not have novel contraceptive performance char-
acteristics except as to the characteristics associated with its method
of delivery. Its sperm killing ingredient, nonoxynol 9, has been in use
for many years in various contraceptive products.

Therefore, the advertisements and representations referred to in
Paragraphs Five and Six are false, deceptive or misleading.

Par. 8. Furthermore, through the use of the advertisements
referred to in Paragraphs Four and Five, respondent represents,
directly or by implication, that:

1. Semicid has an extremely high use effectiveness.

2. Semicid has novel contraceptive performance characteristics.

3. Semicid has been scientifically or medically proven to have an
extremely high use effectiveness.

PARr. 9. At the time respondent made the representations alleged
in Paragraph Eight, respondent had no reasonable basis for making
those representations. Therefore, the making and dissemination of
such representations constitute deceptive or unfair acts or practices
in or affecting commerce.

PAR. .10. Furthermore, respondent advertlses Semicid without
disclosing to the purchasing public through its advertising that:

1. For best protection against pregnancy, it is essential that one
follow instructions. '

2. Women for whom pregnancy presents a special health risk
should make a contraceptive choice in consultation with  their
physician.

3. Some Semicid users experience irritation.

4. Semicid requires a waiting period of fifteen minutes before
intercourse to ensure effectiveness.

5. Semicid is approximately as effective as vaginal foam contra-
ceptives in actual use.

PaRr. 11. The facts described in Paragraph Ten are material with
respect to the consequences which may result from use of Semicid as
a contraceptive under such conditions as are customary or usual.
Respondent’s failure to disclose these material facts renders the
advertisements referred to in Paragraphs Four and Five false;
deceptive or misleading. '

Par. 12. Furthermore, through the use of the advertisements
referred to in Paragraphs Four and Five, respondent, directly or by
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implication, favorably compares some characteristics of Semicid to
the pill or the IUD and represents in the same advertisements that
Semicid has an extremely high use effectiveness. Favorable compari-
son of Semicid to certain characteristics of the pill or IUD has the
tendency and capacity to lead members of the public into the
erroneous and mistaken belief that Semicid’s use effectiveness is
equal to that of the pill or IUD. Respondent fails to disclose the fact
that Semicid has a use effectiveness below that of the pill or IUD and
approximately the same as other vaginal foam contraceptive prod-
ucts.

Par. 13. The fact described in Paragraph Twelve is material in
light of the comparative representations made in respondent’s
advertisements. Respondent’s failure to disclose this material fact in
advertisements containing such comparative representations ren-
ders the advertisements referred to in Paragraphs Four and Five
false, misleading or unfair.

PAR. 14. In the course and conduct of its business, and at all times
mentioned herein, respondent is in substantial competition in or
affecting commerce with corporations, firms and individuals engaged
in the sale of services of the same general kind and nature as are sold
by respondent.

PAR. 15. The use by respondent of the aforesaid false, misleading,
deceptive or unfair statements, representations, acts or practices,
and the dissemination of the aforesaid false advertisements has the
capacity and tendency to mislead members of the public into the
erroneous and mistaken belief that said statements and representa-
tions are true and into the purchase of substantial quantities of
respondent’s products or services by reason of said erroneous and
mistaken belief. '

PaR. 16. The aforesaid acts and practices of respondent as herein
alleged, including the dissemination of false advertising, are all to
the prejudice and injury of the public and of respondent’s competi-
tors and constitute unfair methods of competition or unfair or
deceptive acts or practices in or affecting commerce in violation of
Sections 5 and 12 of the Federal Trade Commission Act. The acts and
practices of respondent, as herein alleged, are continuing and will
continue in the absence of the relief herein requested.

Commissioner Pitofsky did not participate.
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DEcisioN AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices named in the caption hereof, and the
respondents having been furnished thereafter with a copy of a draft
of complaint which the New York Regional Office proposed to
present to the Commission for its consideration and which, if issued
by the Commission, would charge respondents with violation of the
Federal Trade Commission Act; and

The respondents, their attorneys, and counsel for the Commlssmn
having thereafter executed an agreement containing a consent
order, and admission by the respondents of all the jurisdictional facts
set forth in the aforesaid draft of complaint, a statement that the
signing of said agreement is for settlement purposes only and does
not constitute an admission by respondents that the law has been
violated as alleged in such complaint, and waivers and other
provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the
public record for a period of sixty (60) days, and having duly
considered the comments filed thereafter by interested persons
pursuant to Section 2.34 of its Rules, now in further conformity with
the procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent Sorga, Inc. is a New York corporation with its
principal place of business at 300 East 42nd St., New York, New
York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

This Order applies to respondent Sorga, Inc., its successors,
assigns, officers, agents and employees, whether acting directly or
through any corporation, subsidiary, division or other device. Except
as otherwise provided, order provisions apply to any act taken in
connection with respondent’s advertising, offering for sale, sale or
distribution of Semicid or any OTC (over-the-counter) contraceptive
product in or affecting commerce within the United States, including
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the Commonwealth of Puerto Rico and any territory or possession of
the United States. The reasonable basis standards used in this Order
are not intended to set a standard for drug products other than OTC
contraceptives. ,

For purposes of this Order, the following definitions shall apply:

1) “Use effectiveness” or effectiveness “in actual use” means that
level of effectiveness which is obtained when the contraceptive
method is used by large numbers of subjects not all of whom follow
the instructions accurately or use the contraceptive method each
time they have sexual relations. '

2) “Method effectiveness” means that level of effectiveness which is
attained in a well-controlled clinical trial utilizing highly motivated
‘volunteers who reportedly use the contraceptive method correctly
with every act of sexual intercourse. ‘

3) “Semicid” means the vaginal contraceptive suppository product
marketed under the tradename Semicid, or any vaginal contracep-
tive suppository product of substantially the same chemical formula-
tion.

4) “Advertisement” means any written, verbal or audiovisual
statement, illustration, depiction or presentation, which is designed
to effect the sale of any OTC contraceptive product, or to create
interest in the purchasing of such products (except a package or
package insert) whether same appears in a brochure, newspaper,
magazine, leaflet, circular, mailer, book insert, catalog, billboard,
public transit card, point-of-sale display, film strip, video presenta-
tion, or in a radio or television broadcast or in any other media,
regardless of whether such statement, illustration, depiction or
presentation is characterized as promotional, educational or infor-
mative; provided, however, that the term advertisement does not
include material which solely refers to the product without making
any claims for the product.

5) “Product or use characteristic” includes but is not limited to
efficacy, safety or convenience.

I
It is ordered, That respondent cease and desist from:

A. Making in consumer (lay) advertisements any contraceptive
effectiveness claims regarding Semicid which use the words “effec-
tive” or “reliable” in conjunction with any performance or quality
heightening modifiers such as ‘“highly”, “extremely” and the like.
~ B. Misrepresenting, directly or by implication, the effectiveness
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of any OTC contraceptive produet; unless respondent neither knew
nor should have known that the representation was false, deceptive
or misleading.

C. Representing, directly or by implication, that Semicid has
novel contraceptive performance characteristics except as to the
characteristics associated with its method of delivery. .

D. Representing, directly or by implication, the results of any
study of method effectiveness of any OTC contraceptive product as a
measure of the use effectiveness of any such product.

E. Making any representation, directly or by implicatign, con-
cerning the effectiveness of any OTC contraceptive product unless
respondent has a reasonable basis for such representation consisting
of a consistent body of valid and reliable scientific evidence;
provided, however, that respondent may represent that Semicid is
effective or reliable or make other effectiveness claims as permitted
by this Order (for example, “Semicid provides reliable protection
against pregnancy”).

I

It is further ordered, That respondent make the following affirma-
tive disclosures in any consumer (lay) print advertisement for
Semicid:

A. For best protection against pregnancy, it is essential to follow
package instructions. :

B. If your doctor has told you that you should not become
pregnant, ask your doctor if you can use Semicid.

C. Some Semicid users experience irritation in using the product.

D. It is essential that you insert Semicid at least fifteen minutes
before intercourse.

E. Semicid is approximately as effective as vaginal foam contra-
ceptives in actual use.

The above affirmative disclosures shall be made clearly and
conspicuously. Disclosures C, D and E shall be made in the exact
language indicated above; provided, however, that if respondent has
a reasonable basis, consisting of valid scientific test(s) or study(ies),
respondent may modify the words *“fifteen minutes” in Disclosure D
consistent with such reasonable basis. Disclosures D and E shall be
made in typeface at least as large as the typeface of the major
portion of the text of the advertising copy. Disclosures D and E shall
be separate and distinguishable from the main body of the advertise-
ment for a period of 24 months following the date of service of this
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Order or 27 months from the date of signing of this Order, whichever
expires earlier. '

It

It is further ordered, That respondent make the following affirma-

tive disclosure in any consumer (lay) print advertisement for

Semicid in which any product or use characteristic of Semicid is
compared, directly or by implication, to any product or use charac-
teristic of oral contraceptives (hereinafter “the pill”’) or intrauterine
devices (hereinafter “IUD”):

Semicid is approximately as effective as vaginal foam contraceptives in actual use, but
is not as effective as the pill or ITUD.

OR

Semicid is not as effective as the pill or IUD in actual use, but is approximately as
effective as vaginal foam contraceptives. '

Either above affirmative disclosure shall be made, where required,
in lieu of Disclosure ILE above. The disclosure shall satisfy the
requirements regarding exact language, size of type and relation to
the main body of the advertisement specified for Disclosure ILE.

v

It is further ordered, That respondent make the following disclo-
sures in any consumer (lay) TV advertisements for Semicid:

A. Follow directions exactly, including the fifteen minute wait-
ing period.
B. Approximately as effective as contraceptive foams.

The above disclosures shall be made clearly and conspicuously as
video supers and in the exact language indicated above; provided,
however, that if respondent has a reasonable basis, consisting of valid
scientific test(s) or study(ies), respondent may modify the words
“fifteen minutes” in Disclosure A consistent with such reasonable
basis.

\Y%

It is further ordered, That respondent make the following disclo-
sure in any consumer (lay) radio advertisements for Semicid:

Semicid’s effectiveness is approximately equal to contraceptive foams.



DUV, YU, _

205 Decision and Order

The above disclosure shall be made-clearly-and conspicuously and in
the exact language indicated above.

VI

It is further ordered, That respondent shall make the following
disclosures in ethical (professional) advertisements for Semicid:

A. Irritation accompanies use of the product in some instances.

B. Semicid must be inserted according to product 1nstruct10ns
and at least fifteen minutes before intercourse.

C. Semicid is approximately as effective as vaginal foam contra-
ceptives in actual use, but is not as effective as the pill or IUD.

OR

Semicid is not as effective as the pill or IUD in actual use, but is
approximately as effective as vaginal foam contraceptives.

Affirmative Disclosures A and B shall be made in language the
same or substantially similar to the language set forth above;
provided, however, that if respondent has a reasonable basis,
consisting of valid scientific test(s) or study(ies), respondent may
modify the words “fifteen minutes” in Disclosure B consistent with
such reasonable basis. Disclosure C shall be made in the exact
language indicated above, in typeface at least as large as the
typeface of the major portion of the text of the advertising copy.

VIl
It is further ordered, That respondent cease and desist from:

A. Disseminating or causing the dissemination of any advertise-
ment, by means of the United States mail or by any means in or
affecting commerce within the United States, including the Com-
monwealth of Puerto Rico and any territory or possession of the
United States, which contains any of the representations prohlblted
in Paragraph LA-D of this Order or fails to include any of the ,
disclosures required by this Order.

B. Disseminating, or causing to be disseminated, by any means
for the purpose of inducing, or which is likely to induce, directly or
indirectly, the purchase of Semicid or any OTC contraceptive
product in or affecting commerce within the United States, including
the Commonwealth of Puerto Rico and any territory or possession of
the United States, any advertisement which contains any of the

345-5564 0—82——15
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representations prohibited in Paragraph I.A-D of this Order or fails
to include any of the disclosures required by this Order.

VIII

1t is further ordered, That in advertisements in languages other
than English, exact language disclosures required by this Order shall
be made in the non-English language equivalent and convey the
same meaning as the English language disclosures.

IX

1t is further ordered, That respondent maintain complete business
records relative to the manner and form of its compliance with this
order. Such records shall include but not be limited to, copies of and
dissemination schedules for all advertisements and documents which
substantiate or contradict any claim made in advertising, promoting
or selling the product. Such records shall be retained for at least
three (3) years beyond the last dissemination of any relevant
advertisement. Upon thirty (30) days notice respondent shall make
any and all such records available to Commission staff for inspection
or photocopying.

X

It is further ordered, That respondent forthwith deliver a copy of
this Order to each operating division and to all employees or agents
now or hereafter engaged in the sale or offering for sale of Semicid or
in any aspect of the preparation, creation or placing of advertising
for Semicid on behalf of respondent. A statement acknowledging
receipt of this Order shall be obtained in each case.

XI

It is further ordered, That respondent notify the Commission at
least thirty (30) days prior to any proposed change in a corporate
respondent in which the respondent is not a surviving entity, such as
dissolution, assignment or sale resulting in the emergence of any
successor corporation or corporations, or any other change in said,
corporation which may affect compliance obligations arising out of
this Order.

XII
1t is further ordered, That respondent shall, within sixty (60) days
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after service upon it of this Order, fite with the-Commission a report
setting forth in detail the manner and form in which it has complied
with this Order.

Commissioner Pitofsky did not participate.
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IN THE MATTER OF
TED BATES & COMPANY, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3059. Complaint, March 17, 1981—Decision, March 17, 1981

This consent order requires, among other things, a New York City advertising
agency to cease referring to any test or survey of “‘experts” or “consumers”
when making representations regarding the performance, benefit, choice or
superiority of a product, unless the referenced test or survey has been
scientifically designed, executed and evaluated by experts; and provides
substantiation for the representations. The firm is further barred from
representing, by reference to a test or survey, that experts or consumers
surveyed or tested recommended or used a particular brand of product,
without disclosing that an equal or greater percentage of such respondents
had not indicated any brand preferences. Additionally, the order requires the
company to maintain, for a period of three years, records substantiating
advertising claims.

Appearances
For the Commission: Mitchell Paul and Julie Niemasik.

For the respondent: Elhanan C. Stone, in-house counsel.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Ted Bates &
Company, Inc., a corporation, hereinafter referred to as respondent,
has violated the provisions of said Act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint stating its charges in
that respect as follows:

PARAGRAPH 1. Respondent Ted Bates & Company, Inc. (“Ted
Bates™) is a corporation, organized, existing and doing business
under and by virtue of the laws of the State of New York, with its
principal place of business located at 1515 Broadway, New York,
New York. ‘

PARr. 2. Respondent Ted Bates was for some time an advertising
agency of Standard Brands, Inc. (“Standard Brands”) and prepared
and placed for publication and caused the dissemination of advertis-
ing material, including but not limited to the advertising referred to
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herein, to promote the sale of Standard Brands’ “Flelschmanns
Margarine” products. e

PAR. 3. In the course and conduct of its business, respondent has
disseminated and caused the dissemination of advertisements con-
cerning “Fleischmann’s Margarine” products in or affecting com-
merce, as ‘commerce” is defined in the Federal Trade Commission
Act, by means of advertisements printed in magazines and newspa-
pers distributed by the mail and across state lines and transmitted
by television stations located in various States of the United States
and in the District of Columbia, having sufficient power to carry
such broadcasts across state lines, for the purpose of 1nduc1ng, and
which were likely to induce, directly or indirectly, the purchase of
said “Fleischmann’s Margarine” products.

PAR. 4. Among the advertisements so disseminated or caused to be
disseminated by respondent are the advertisements attached as
Exhibits A through D hereof.

PARr. 5..In Exhibits A through D and others substantially similar
thereto, disseminated as aforesaid, respondent has represented
directly or by implication that:

a) When a doctor chooses margarine, chances are it’s Fleisch-
mann’s; =

b) Twice as many doctors recommend Fleischmann’s margarine as
any other brand of margarine;

¢) Twice as many doctors personally use Fleischmann’s margarine
as any other brand of margarine;

d) Twice as many doctors recommend and personally use Fleisch-
mann’s as any other brand of margarine;

e) Every 15 seconds a doctor recommends Fleischmann’s marga-
rine.

Par. 6. In Exhibits A through D and others substantially similar
thereto, respondent has represented directly or by implication that a
survey of doctors proves the representations in Paragraph Five
above.

Par. 7. In Exhibits C and D and others substantially similar
thereto, disseminated as aforesaid, respondent has represented
directly or by implication that:

a) Of those doctors who recommend a polyunsaturated margarine,
twice as many recommend Fleischmann’s as any other brand of
margarine;

b) Of those doctors who recommend a polyunsaturated margarine,
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twice as many personally use Fleischmann’s as any other brand of
margarine; :

c¢) Of those doctors who recommend a polyunsaturated margarine,
twice as many recommend and personally use Fleischmann’s as any
other brand of margarine.

Par. 8. In Exhibits C and D and others substantially similar
thereto, respondent has represented directly or by implication that
the aforementioned survey proves the representations in Paragraph
Seven above.

PARr. 9. In truth and in fact, the aforementioned survey, conducted
for Standard Brands by William Douglas McAdams, Inc. and entitled
“Marketing Insights Into Physicians’ Attitudes and Opinions Con-
cerning Lipids and Cardiovascular Disease (General Medicine)”
(hereinafter referred to as the “McAdams survey”), does not prove
the representations in Paragraphs Five and Seven for reasons
including but not limited to the following:

a) Of those survey respondents who were asked the question,
“Which brand(s) of margarine do you recommend?”, most (84.5%)
did not state that they recommended Fleischmann’s margarine;

b) Of those survey respondents who were asked the question,
“Which brand(s) of margarine do you recommend?”, most (at least
67.5%) did not recommend a specific name brand of margarine;

c) Of those survey respondents who were asked the question, “Do
you use margarine at home? If yes: Which brand?”, most (82.2%) did
not state that they personally used Fleischmann’s margarine;

d) Of those survey respondents who were asked the question, “Do
you use a margarine at home? If yes: Which brand?”, nearly one-half
(47.1%) did not state that they used margarine or were unaware of
the specific name brand of the margarine they personally used;

e) The survey respondents neither were asked nor stated the
frequency of their recommendations of Fleischmann’s margarine to
their patients or to anyone else. '

Therefore, the representations referred to in Paragraphs Six and
Eight were and are unfair and deceptive.

Par. 10. In Exhibits A through D and others substantially similar.
thereto, disseminated as aforesaid, respondent represented directly
or by implication that, in responding to the survey, respondents had
used their medical expertise in recommending, using, or choosing
Fleischmann’s Margarine.

Par. 11. In Exhibits A through D and others substantially similar
thereto, disseminated as aforesaid, respondent represented directly
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or by implication that it possessed and relied upon a reasonable basis
for the representations in Paragraphs Five, Six, Seven, Eight and-
Ten at the time of their initial and each subsequent dissemination.

PAR. 12. In truth and in fact, respondent did not possess or rely
upon a reasonable basis for the representations in Paragraphs Five,
Six, Seven, Eight and Ten at the time of their initial and each
subsequent dissemination. Therefore, such representations were and
are unfair and deceptive.

PaR. 13. In the course and conduct of its aforesaid business, and at
all times mentioned herein, respondent Ted Bates has been, and now
is, in substantial competition in or affecting commerce, as “com-
merce” is defined in the Federal Trade Commission Act, with other
advertising agencies.

PAr. 14. The use by respondent of the aforesaid unfair and/or
deceptive statements, representations and practices has had, and
now has, the capacity and tendency to mislead members of the
consuming public into the purchase of substantial quantities of
Fleischmann’s margarine manufactured by Standard Brands.

PaRr. 15. The aforesaid acts and practices of respondents, as herein
alleged, were and are all to the prejudice and injury of the public and
of respondent’s competitors and constituted, and now constitute,
unfair or deceptive acts or practices in or affecting commerce in
violation of Section 5 of the Federal Trade Commission Act.
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' E»respondent that ‘the law h

R Commlssmn s Rules; and -

does not eonst1tute an admlssmn by
been vxolated as’ alleged Ain: such.
omplaint, and ‘waivers and other: prov1s1ons as requlred by thep’f

~ for. settlement purposes only

“The Commission havmg thereafter consxdered the matter ‘and',_
having determined that it had reason to believe that the ‘respondent-

_ has violated the said Act, and that ‘complamt should issue stating its*

o charges in that respect and hav ng: thereupon accepted the executed

. procedure prescrlbed in Sectlon 2.34 of its Rules, the Commission ,

‘- laws of the State of New

v’ ~ consent agreement and placed such agreement on the pubhc record"t '
~for a period of sixty (60) days, now in further conformlty with ‘the

- hereby issues its cornplalnt makes the followmg Jurlsdlctmnalft
"ﬁndmgs, and enters the followmg order o T
1. Respondent Ted Bates & Company, Inc., 1s a corporatlon
- organized, exxstmg and- domg business under and by virtue of the
rk, with its executive office 'andr.prin’cipa‘l-
‘place of business located tv,1515 Broadway, New York, New York
Ted Bates/New York D1v151on is the sole operatmg dlvxslon of Te
" Bates & Company, Inc. o
. 2. The Federal Trade Comrmsswn has Junsdlctlon of the sub_]ect;-u
' matter of this proceedmg and of the respondent and the proceedmg L
_isin the pubhc mterest : Co

OmpER
Part 1

‘ It is. ordered That respondent Ted Bates & Company, Inc ba‘.,
‘corporatlon (heremafter referred to as respondent) and its succes-,_
‘sors, assxgns, ofﬁcers, agents, representatlves and employees dlrect-b_:
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ly or through any corporation, subsidiaty, division or other device in—
connection with the advertising, offering for sale, sale or distribu-
tion, in or affecting commerce as “commerce” is defined in the
Federal Trade Commission Act, of any product whose advertising
account is: (1) currently or in the future assigned to Ted Bates/New
York Division; or (2) currently or in the future assigned to Ted
Bates/New York Division and is transferred from Ted Bates/New

" York Division to any subsidiary of Ted Bates & Company, Inc., do
forthwith cease and desist from:

1. Making representations, directly or by implication, by refer-
ence to a survey or test of “experts” or “consumers” (as hereinafter
defined in Part II of this Order), or the results thereof, concerning
the performance or any characteristic, benefit, recommendation,
usage or choice of or other preference for such Product, unless:

(a) such survey or test of experts or consumers is designed,
executed and analyzed in a competent and reliable scientific
manner; and

(b) such survey or test of experts or consumers substantiates the
claim(s) represented by providing a reasonable basis therefor; and

(c) in regard to any claims of superiority based thereon, such
survey test of experts or consumers establishes that such Product is
superior to each compared product in respect to which the specific
representation is made to a degree that will be discernible to or of
benefit to consumers or potential consumers to whom the represen-
tation is directed.

2. Representing, directly or by implication, by reference to a
survey or test that experts or consumers surveyed or tested:

(a) recommend such Product more often than any competing
product when, in fact, an equal or greater percentage of such
respondents do not recommend a specific brand of the product,
without disclosing such fact(s); or

(b) use such Product more often than any competing product
‘when, in fact, an equal or greater percentage of such respondents do
not use a specific brand of the product, without disclosing such
fact(s); or

" (¢) use such Product more often than any competing product when,
in fact, an equal or greater percentage of such respondents are not -
aware of the specific brand of the product which they do use, without
disclosing such fact(s).

3. Representing, directly or by implication, by reference to a
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survey or test of experts, that experts recommend, use, choose, or
otherwise prefer such Product in any respect unless:

(a) such experts in fact possess the expertise to evaluate such
Product with respect to such representation; and

(b) such experts actually exercised their expertise by evaluating or
testing such Product, and based their stated preferences, findings, or
opinions on such exercise of their expertise; and «

(c) such representation, to the extent it expresses or implies a
. product comparison, is supported by an actual comparative evalu-
ation or test by such experts; and

(d) such representation, to the extent it expresses or implies that
such Product is superior-to competing products, is supported by an
actual comparative evaluation or test by such experts and by a
conclusion therefrom that such Product is superior in fact to the
competing products with respect to the feature(s) so represented as
compared.

4. Representing, directly or by implication, by reference to a
survey or test of consumers that consumers recommend, use, choose,
or otherwise prefer such Product in any respect unless and only to
the extent that respondent has a reasonable basis for such represen-
tation. A reasonable basis shall consist of any competent and reliable
evidence which substantiates a statement or representation.

5. Failing to maintain records

(a) which provided the basis upon which respondent relied at the
time of the initial and each subsequent dissemination of the claim;
and .

(b) which shall be maintained by respondent for a period of three
years from the date such advertising or sales promotional material
was last disseminated by respondent or any division or subsidiary of
respondent.

Part I1

For purposes of this Order, each of the terms listed below is
defined as follows: - -

1. The term experts shall be deemed to be an individual(s),
group(s) or institution(s), possessing, as a result of experience, study
or training, knowledge of a particular subject, which knowledge is
superior to that generally acquired by ordinary individuals.

2. The term consumers shall be deemed to be any person(s) who is
a user or potential user of the product.
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8. An advertising claim which-is a personal endorsement of a -
product reflecting solely the subjective opinion of the endorser shall
not be deemed to be a test.

Part 111

It shall be an affirmative defense to any compliance action
brought pursuant to this Order alleging that an advertisement was,
in whole or in part, unsubstantiated, or not supported by a
reasonable basis, for respondent to show that, prior to disseminating
an advertisement containing a statement or representation chal-
lenged in such compliance action, respondent submitted to its client
in writing all the claims which it reasonably believed were contained
in the advertising prepared by it and exercised due care to assure
itself that the advertiser possessed and relied upon a reasonable
basis for those claims.

It shall be an affirmative defense to any compliance action
brought pursuant to this Order alleging that an advertisement was,
in whole or in part, false, misleading or deceptive, for respondent to
show that, prior to disseminating an advertisement containing a
statement or representation challenged in such compliance action,
respondent submitted to its client in writing all the claims which it
reasonably believed were contained in the advertising prepared by it
and exercised due care to assure itself that those claims were neither
false, misleading nor deceptive when placed by respondent.

Provided, however, that nothing in this Order shall be deemed to
deny or limit respondent with respect to any other right, defense, or
other affirmative defense to which respondent may otherwise be
entitled by law in such compliance action or any other action; nor
shall any inference adverse to respondent be drawn in any case from
its failure to invoke this paragraph or to rely on the procedures
provided herein. '

It is further ordered, That respondent shall, within 60 days after
service upon it of this Order, file with the Commission a report in
writing, setting forth in detail the manner and form in which it has
complied with this Order.

1t is further ordered, That respondent shall forthwith distribute a
copy of this Order to the senior executive officer of each account
assigned to respondent’s Ted Bates/New York Division and the
executive in charge of research for such Division.

It is further ordered, That respondent notify the Commission at
least 30 days prior to any proposed change in the respondent such as
dissolution, assignment or sale resulting in the emergence of a
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any other change in the corporation which may affect compliance
obligations arising out of this Order.
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IN THE MATTER OF

STANDARD BRANDS, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3060. Complaint., March 17, 1981—Decision, March 17, 1981

This consent order requires, among other things, a New York City manufacturer of
various products, including “Fleischmann’s Margarine” products, to cease
referring to any test or survey when making representations regat:ding the
performance, benefit, choice or superiority of a product, unless referenced test
or survey has been scientifically designed, executed and analyzed; and
provides substantiation for those claims. The firm is further barred from
representing that survey respondents recommend or use a particular brand of
product more often than a competitive brand, unless the company discloses
the fact that an equal or greater percentage of such respondents have no
brand preference. Additionally, the order requires the firm to maintain, for a
period of three years, records substantiating advertising claims.

Appearances
For the Commission: Mitchell Paul énd Julie Niemasik.

For the respondent: C. Henry Freas, Jr., in-house counsel.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Standard Brands,
Inc., a corporation hereinafter referred to as respondent, has
violated the provisions of said Act,-and it appearing to the Commis-
sion that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint stating its charges in that
respect as follows: '

PARAGRAPH 1. Respondent Standard Brands, Inc. is a corporation,
organized, existing and doing business under and by virtue of the
laws of the State of Delaware, with its principal place of business
located at 625 Madison Ave., New York, New York.

PARr. 2. Standard Brands, Inc. is now, and for some time in the past
has been, engaged in the manufacture, distribution, advertising and
sale of various products, including “Fleischmann’s Margarine”.
products.

PAR. 3. Respondent Standard Brands causes the said products,
when sold, to be transported from its place of business in various

345-554 O-—82——16
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States of the United States to purchasers located in various other
States of the United States and in the District of Columbia.
Respondent Standard Brands maintains, and at all times mentioned
herein has maintained, a course of trade in said products in and
affecting commerce. The volume of business in such commerce has
been and is substantial.

PAR. 4. In the course and conduct of its business, respondent has
disseminated and caused the dissemination of advertisements con-
cerning “Fleischmann’s Margarine” products in or affecting com-
merce, as “commerce” is defined in the Federal Trade Commission
Act, by means of advertisements printed in magazines and newspa-
pers distributed by the mail and across state lines and transmitted
by television stations located in various States of the United States
and in the District of Columbia, having sufficient power to carry
such broadcasts across state lines, for the purpose of inducing, and
which were likely to induce, directly or indirectly, the purchase of
said “Fleischmann’s Margarine” products.

PAR. 5. Among the advertisements so disseminated or caused to be
disseminated by respondent are the ~advertisements attached as
Exhibits A through D hereof.

PAr. 6. In Exhibits A through D and others substantially similar
thereto, disseminated as aforesaid, respondent has represented
directly or by implication that:

a) When a doctor chooses margarine, chances are it’s Fleisch-
mann’s;

b) Twice as many doctors recommend Fleischmann’s margarine as
any other brand of margarine;

c) Twice as many doctors personally use Fleischmann’s margarine
as any other brand of margarine;

d) Twice as many doctors recommend and personally use Fleisch-
mann’s as any other brand of margarine;

e) Every 15 seconds a doctor recommends Fleischmann’s marga-
rine.

PARr. 7. In Exhibits A through D and others substantially similar
thereto, respondent has represented directly or by implication that a
survey of doctors proves the representations in Paragraph Six above.

Par. 8. In Exhibits C and D and others substantially similar
thereto, disseminated as aforesaid, respondent has represented
directly or by implication that:

a) Of those doctors who recommend a polyunsaturated margarine,
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twice as many recommend Fleischmann’s as any other brand of
margarine;

b) Of those doctors who recommend a polyunsaturated margarine,
twice as many personally use Fleischmann’s as any other brand of
margarine;

¢) Of those doctors who recommend a polyunsaturated margarine,
twice as many recommend and personally use Flelschmann s as any
other brand of margarine.

PAr. 9. In Exhibits C and D and others substantially similar
thereto, respondent has represented directly or by implication that
the aforementioned survey proves the representations in Paragraph
Eight above.

Par. 10. In truth and in fact, the aforementioned survey, conduct-
ed for Standard Brands by William Douglas McAdams, Inc. and
entitled “Marketing Insights Into Physicians’ Attitudes and Opin-
ions Concerning Lipids and Cardiovascular Disease (General Medi-
cine)” (hereinafter referred to as the “McAdams survey”), does not
prove the representations in Paragraphs Six and Eight for reasons
including but not limited to the following:

a) Of those survey respondents who were asked the question,
“Which brand(s) of margarine do you recommend?”, most (84.5%)
did not state that they recommended Fleischmann’s margarine;

b) Of those survey respondents who were asked the question,
“Which brand(s) of margarine do you recommend?”, most (at least
67.5%) did not recommend a specific name brand of margarine;

¢) Of those survey respondents who were asked the question, “Do
you use margarine at home? If yes: which brand?”, most (82.2%) did
not state that they personally used Fleischmann’s margarine;

d) Of those survey respondents who were asked the question, “Do
you use a margarine at home? If yes: Which brand?”, nearly one-half
(47.1%) did not state that they used margarine or were unaware of
the specific name brand of the margarine they personally used.

e) The survey respondents neither were asked nor stated the
frequency of their recommendations of Fleischmann’s rnargarlne to
their patients or to anyone else. -

Therefore, the representations referred to in Paragraphs Seven and
Nine were and are unfair and deceptive.

Par. 11. In Exhibits A through D and others substantially similar
thereto disseminated as aforesaid, respondent represented directly
or by implication that, in responding to the survey, respondents had
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used their medical expertise in recommending, using, or choosing
Fleischmann’s Margarine. v

Par. 12. In Exhibits A through D and others substantially similar
thereto, disseminated as aforesaid, respondent represented directly
or by implication that it possessed and relied upon a reasonable basis
for the representations in Paragraphs Six, Seven, Eight, Nine and .
Eleven at the time of their initial and each subsequent dissemina-
tion.

Par. 13. In truth and in fact, respondent did not possess or rely
upon a reasonable basis for the representations in Paragraphs Six,
Seven, Eight, Nine and Eleven at the time of their initial and each
subsequent dissemination. Therefore, such representations were and
are unfair and deceptive.

PaARr. 14. In the course and conduct of its aforesaid business, and at
all times mentioned herein, respondent Standard Brands has been,
and now is, in substantial competition in or affecting commerce, with
corporations, firms and individuals engaged in the sale and distribu-
tion of products of the same general kind and nature as those sold by
Standard Brands.

Par. 15. The use by respondents of the aforesaid unfair and/or
deceptive statements, representations and practices has had, and
now has, the capacity and tendency to mislead members of the
consuming public into the purchase of substantial quantities of
Fleischmann’s margarine manufactured by Standard Brands.

PARr. 16. The aforesaid acts and practices of respondent, as herein
alleged, were and are all to the prejudice and injury of the public and
of respondent’s competitors and constituted, and now constitute,
unfair or deceptive acts or practices in or affecting commerce in
violation of Section 5 of the Federal Trade Commission Act.
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DEcisioN AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a ‘draft of complaint which the Bureau of Consumer
Protection proposed to present to the Commission for its consider-
ation and which, if issued by the Commission, would:- charge
respondent with violations of the Federal Trade Commission Act;
and

The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of such agreement is
for settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such
complaint, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following Jurlsdlctlonal
findings, and enters the following order:

1. Respondent Standard Brands, Inc., is a corporation, organized,
existing and doing business under and by virtue of the laws of the
State of Delaware, with its executive office and principal place of
business located at 625 Madison Ave., New York, New York.

2. The Federal Trade Commission has jurisdiction of the subject -
matter of this proceeding and of the respondent and the proceeding
is in the public interest.

ORDER

Part 1

1t is ordered, That respondent Standard Brands, Inc., a corporation
(hereinafter referred to as respondent), and its successors, assigns,
officers, agents, representatives and employees, directly or through
any corporation, subsidiary, division or other device, in connection
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with the advertising, offering for sale, sale or distribution of any
product (hereinafter “Product”) in or affecting commerce, as *“com-
merce” is defined in the Federal Trade Commission Act, do forthwith
cease and desist from:

1. Making representations, directly or by implication, by refer-
ence to a survey or test, or the results thereof, concerning the
performance or any characteristic, benefit, recommendation, usage
or choice of or other preference for such Product, unless:

(a) such survey or test is designed, executed and analyzed in a
competent and reliable scientific manner; and

(b) such survey or test substantiates the claim(s) represented by
providing a reasonable basis therefor; and

(©) in regard to any claims of superiority based thereon, such
survey or test establishes that such Product is superior to each
compared product in respect to which the specific representation is
made to a degree that will be discernible to or of benefit to
consumers or potential consumers to whom the representation is
directed.

2. Representing, directly or by implication, that survey respon-
dents:

(a) recommend such Product more often than any competing
product when, in fact, an equal or greater percentage of such
respondents do not recommend a specific brand of the product,
without disclosing such fact(s); or

(b) use such Product more often than any competing product
when, in fact, an equal or greater percentage of such respondents do
not use a specific brand of the product, without disclosing such
fact(s); or

(c) use such Product more often than any competing product when,
in fact, an equal or greater percentage of such respondents are not
aware of the specific brand of the product which they do use, without
disclosing such fact(s).

3. Representing, directly or by implication, by reference to a
survey or test of experts, that experts recommend, use, choose, or
otherwise prefer such Product in any respect unless:

(a) such experts in fact possess the expertise to evaluate such
Product with respect to such representations; and
(b) such experts actually exercised their expertise by evaluating or
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Part III

It is further ordered That respondentﬁ"”shall w1th1n 60 days after‘ ,
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service upon it of this Order, file with the Commission a report in
writing, setting forth in detail the manner and form in which it has
complied with this order. ]

It is further ordered, That respondent shall forthwith distribute a
copy of this Order to each of its officers, agents, representatives or
employees engaged in the preparation or placement of advertise-
ments. 3

It is further ordered, That respondent notify the Commission at
least 30 days prior to any proposed change in the respondent such as
dissolution, assignment or sale resulting in the emergence of a
~ successor corporation, the creation or dissolution of subsidiaries or
any other change in the corporation which may affect compliance
obligations arising out of this Order.
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IN THE MATTER OF "~ ..~ .. e

EXXON CORPORATION, ET AL.
Docket 8934. Interlocutory Order, March 27, 1981

Denial of motion for review of ALJ's orders of Jan. 29, 1981 and Feb. 13, 1981.

ORDER

On February 19, 1981, Respondent Standard Oil of California
(“SOCAL”) sought Commission review of ALJ Timony’s January 29,
1981, order denying respondent SOCAL, Standard Oil of Indiana
(“SOIND”) and Exxon Corporations’ (“Exxon”) renewed application
for discovery on the “reason to believe issue”. SOCAL additionally
sought “correction” of ALJ Timony’s February 13, 1981, order
denying interlocutory review of that order. Respondents SOIND and
Exxon have joined in SOCAL’s request for Commission review of
these two ALJ orders.

Under the Commission’s Rule of Practice 3.22 all discovery
motions are to be addressed to the ALJ, and will be ruled upon by
him. Pursuant to his authority, Judge Timony has denied respon-
dents’ discovery request. Respondents now request the Commission
to exercise its discretion to review the ALJ’s orders. While we may
exercise such discretion under Rule of Practice 3.23(a) as to certain
limited categories of filings, ALJ Timony’s orders of January 29,
1981, and February 13, 1981, do not fall within any of these
categories.

In addition, pursuant to Rule of Practice 3.23(b), ALJ Timony by
his order of February 13, 1981, made the determination that his
January 29, 1981, order does not involve a controlling question of law
or policy. ‘

Therefore, the respondents’ motion is denied.
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courts. Once the Commission has resolved these questions and issued the complaint,
the issue to be litigated is not the adequacy of the Commission’s pre-complaint
information or the diligence of its study of the material in question but whether the
violation has in fact occurred. Exxon Corp., 83 F.T.C. 1759, 1760 (1974).2

See Boise Cascade Corp. v. FTC, No. 80-305 (D. Del., Sept. 30, 1980) at 7-9, aff'd, No.
80-2462 (3d Cir. Feb. 4, 1981).2 :

II

Respondent also contends that “industry and congressional pres-
sure impermissibly influenced the filing of this complaint.” Respon-
dent, however, does not allege any facts which would even remotely
support this allegation.

Aside from its bald claim of “congressional pressure,” respondent
neither alleges nor describes any congressional contact or involve-
ment, proper or otherwise, with the Commission’s investigation of
respondent. The industry “pressure” apparently consists of com-
plaints which were brought to this agency’s staff by business rivals of
respondent who might benefit if respondent were ordered to alter its
practices. That the Commission may have investigated allegations by
interested complainants, and ultimately made an independent
determination it had “reason to believe” the law was being violated,
imparts no impropriety to the Commission. Respondent has failed to
allege, let alone establish, facts sufficient to overcome the strong
presumption of regularity that attaches to the Commission’s law
enforcement actions. See, e.g., United States v. Chemical Foundation,
Inc., 272 U.S. 1, 14-15 (1926); FTC v. Owens-Corning Fiberglas Corp.,
626 F.2d 966, 975 (D.C. Cir. 1980); Willapoint Oysters, Inc. v. Ewing,
174 F.2d 676, 696 (9th Cir.), cert. denied, 338 U.S. 860 (1949).

I

Nor has respondent shown that the Commission improperly failed
to name suppliers of respondent as parties. The selection of alleged
law violators to be named in a complaint is a matter of prosecutorial
discretion. As the Supreme Court stated in Moog Industries, Inc. v.
FTC, 355 U.S. 411, 413 (1958), “[T]he Commission alone is empowered
to develop that enforcement policy best calculated to achieve the

2 FTC v. Standard Oil Co., 101 S.Ct. 488 (1980), decided after respondent filed this motion, held that “the
issuance of a complaint” by the Commission is neither “final agency action™ nor otherwise “directly reviewable,” 5
U.S.C. 704, before the administrative adjudication concludes. It did not reach the question whether the issuance of
a complaint is “committed to agency discretion by law," 5 U.S.C. 701(a)(2), and hence is excepted from judicial
review once the agency issues a final order. 101 S.Ct. at 492-93 n. 7, 496 n.13.

" 2 Once a complaint issues, "only in the most extraordinary circumstances™” will the Commission review its
reason to believe and public interest determinations. E.g.. TRW. Inc., 88 F.T.C. 544 (1976). Respondent has made no
showing that any such extraordinary circumstances are present here.
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ends contemplated by Congress and to allocate its available funds
and personnel in such a way as to execute its policy efficiently and
economically.” See also FTC v. Universal-Rundle Corp., 387 U.S. 244
(1967); Ger-Ro-Mar, Inc. v. FTC, 518 F.2d 33 (2d Cir. 1975). The Court
has specifically recognized the Commission’s discretion not to name
sellers as respondents in a Section 2(f) case. See Automatic Canteen
Co. v. FTC, 346 U.S. 61, 79 (1953). In view of the availability of
discovery, respondent has not shown that the absence of suppliers as
parties will preclude adequate litigation of the Section 2(a) issues in
this proceeding.*

v

Finally, respondent argues that the adjudicatory proceeding is in
fact a disguised rulemaking because one of the issues, “whether the
competing principles of Doubleday or of Mueller® should be applied to
dual distributors under the Robinson-Patman Act,” is a “legislative”
issue which “impacts upon all suppliers to dual distributors ***.”
However, “the choice made between proceeding by general rule or by
individual, ad hoc litigation is one that lies primarily in the
informed discretion of the administrative agency.” NLRB v. Bell
Aerospace Co., 416 U.S. 267, 293 (1974); SEC v. Chenery Corp., 332
U.S. 194, 203 (1947); see Beltone Electronics Corp. v. FTC, 402 F.Supp.
590 (N.D. I11. 1975). It is well recognized that “adjudicated cases may
and do *** serve as vehicles for the formulation of agency policies
which are applied and announced therein,” and that such cases
“generally provide a guide to action that the agency may be expected
to take in future cases.” NLRB v. Bell Aerospace Co., 416 U.S.at 294.
Respondent has not persuaded us that the legal issues to be
addressed in this case are inappropriate for resolution in the course
of an adjudicatory proceeding. Accordingly,

It is ordered, That the aforesaid motion, insofar as it was certified
to the Commission, be, and it hereby is, denied.

« Complaint counsel have represented that before trial they will furnish respondent a list of between five and
ten manufacturers whose sales will provide the basis for the Section 2(a) violations. Respondent therefore will not
be “confronted with a universe of conceivable claims that might be advanced concerning any one or more of
hundreds of thousands of transactions involving over 24,000 different products, sold by many hundreds of
suppliers.” (Respondent's Brief at 13.) Moreover, non-party suppliers who believe that their interests may be
adversely affected by the proceeding may move to intervene pursuant to Section 3.14 of the Rules of Practice.

s Mueller Co., 60 F.T.C. 120 (1962), aff'd. 323 F.2d 44 (Tth Cir. 1963); Doubleday & Co., 52 F.T.C. 169 (1955).
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IN THE MATTER OF
OWENS-CORNING FIBERGLAS CORPORATION

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT AND SEC. 7 OF
THE CLAYTON ACT

Docket C-3061. Complaint, March 30, 1981—Decision, March 30,1981

This consent order requires, among other things, a Toledo manufacturer of glass
fiber products, including glass fiber-based asphalt roofing products, to divest
to a Commission-approved buyer within 24 months from the effective date of
the order, the four specified asphalt roofing plants acquired from the Lloyd A.
Fry Roofing Company in 1977. Further, should the company decide to sell the
Trumbull asphalt refinery located adjacent to each divested plant, during the
ten-year period following the divestiture, it is required, in certain circum-
stances, to give the owner of the roofing plant the right of first refusal to
purchase. Additionally, the firm is barred for ten years, from acquiring
without prior Commission approval, any interest in an asphalt roofing plant
located in the “Western Market.”

Appearances
For the Commission: David W. Long.

For the respondent: James T. Halverson and Gregory Bentley,
Shearman & Sterling, New York City.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Owens-Corning Fiberglas Corporation (“OCF”), a corporation subject
to the jurisdiction of the Commission, has violated Section 7 of the
Clayton Act, as amended (15 U.S.C. 18), and Section 5 of the Federal
Trade Commission Act, as amended (15 U.S.C. 45(a)(1)), through the
acquisition of certain assets of Lloyd A. Fry Roofing Company
(“Fry”) and that a proceeding in respect thereof is in the public
interest, hereby issues its Complaint, pursuant to Section 11 of the
Clayton Act (15 U.S.C. 21) and Section 5(b) of the Federal Trade
‘Commission Act (15 U.S.C. 45(b)), stating its charges as follows:

1. DEFINITIONS

1. For the purposes of this complaint, the following definitions
shall apply:

(a) Asphaltkroofing products means saturated felt, roll roofing and

345-564 0—82——17
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asphalt shingles. Asphalt roofing products specifically excludes
accessory items such as asphalt cements, adhesives, primers and
mineral granules.

(b) Saturated felt consists of a dry felt base, made from rags, wood
and other cellulose fibers or from glass fiber or asbestos, which is
saturated, coated, or impregnated with an oxidized asphalt or tar
saturant, but is otherwise untreated. '

(¢) Roll roofing is made from saturated felt by-applying an
additional coating of more viscous, weather-resistant oxidized as-
phalt. Roll roofing may be either mineral or smooth surfaced. Roll
roofing includes, inter alia, the products known as cap sheets and
base sheets.

(d) Asphalt shingles are mineral-surfaced roll roofing which have
been machine-cut into rectangular strips or other shapes.

(e) The Western market consists of the states of California, Oregon,
Washington, Arizona, Nevada, Utah and Idaho.

I1. OWENS-CORNING FIBERGLAS CORPORATION

2. Respondent OCF is a corporation organized under the laws of
the State of Delaware, with its principal place of business at
Fiberglas Tower, Toledo, Ohio.

3. OCF is the nation’s largest manufacturer of glass fiber
products, including glass fiber insulation and glass fiber-based
asphalt roofing products, bathroom fixtures, non-corrosive tanks,
and large diameter glass fiber-reinforced tanks. In fiscal year 1979,
OCF had consolidated net revenues of approximately $2.26 billion
and consolidated net income of approximately $109 million.

4. At all times relevant hereto, OCF sold and shipped asphalt
roofing products throughout the United States, engaged in com-
merce within the meaning of the Clayton Act, as amended, and
engaged in or affected commerce within the meaning of the Federal
Trade Commission Act, as amended.

III. LLOYD A. FRY ROOFING COMPANY

5. Fry was a corporation organized under the laws of the State of
Delaware, with its principal place of business at 5818 Archer Road,
- Summit, Illinois. Prior to the acquisition, Fry was the nation’s
largest privately-held manufacturer of asphalt roofing products.

6. At all times relevant hereto, Fry sold and shipped asphalt
roofing products throughout the United States, engaged in com-
merce within the meaning of the Clayton Act, as amended, and
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engaged in or affected commerce Wfthiﬁ th—eﬁih‘eanirig of the Federal ~
Trade Commission Act, as amended.

IV. THE ACQUISITION

7. On or about April 20, 1977, OCF acquired certain assets,
including the asphalt roofing products assets, of Fry and two of its
subsidiaries for approximately $101 million. Post-acquisition adjust-
ments raised the final purchase price to approximately $108 million.

V. TRADE AND COMMERCE

8. Asphalt roofing products constitute a competitively significant
line of commerce, or market.

9. The Western market is a relevant geographic market for the
manufacture and sale of asphalt roofing products.

10. The Western market is substantially concentrated, with the
four largest sellers accounting for approximately 57 percent and the
eight largest sellers accounting for approximately 87.2 percent of
asphalt roofing products sales in 1977. ' :

VI. COMPETITION

11. Prior to the acquisition, OCF and Fry were substantial actual
competitors in the manufacture and sale of asphalt roofing products
in the Western market.

VII. EFFECTS OF THE ACQUISITION

12. The effects of the acquisition include but may not be limited
to the following:

(a) actual competition between OCF and Fry in the sale of asphalt
roofing products was eliminated;

(b) actual competition between competitors generally in the sale of
asphalt roofing products may be lessened;

(¢) Fry was eliminated as an actual substantial independent
competitor in the sale of asphalt roofing products; and

(d) concentration in the Western market was increased substan-
tially, diminishing the possibilities for eventual deconcentration of
that market. B '

VIII. VIOLATIONS CHARGED

13. The effect of the acquisition of Fry by OCF may be substan-
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tially to lessen competition or to tend to create a monopoly in
violation of Section 7 of the Clayton Act, as amended, 15 U.S.C. 18.
14. The. acquisition of Fry by OCF constitutes an unfair method
of competition in violation of Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. 45.
Commissioner Pertschuk did not participate.

DEecisioN AND ORDER

The Federal Trade Commission having initiated an investigation
“of the acquisition of certain assets of Lloyd A. Fry Roofing Company
by Owens-Corning Fiberglas Corporation (“OCF”) and OCF having
been furnished thereafter with a copy of a draft of complaint which
the Bureau of Competition presented to the Commission for its
consideration and which, if issued by the Commission, would charge
OCF with violation of Section 7 of the Clayton Act and Section 5 of
the Federal Trade Commission Act; and

OCF, its attorney, and counsel for the Commission having thereaf-
ter executed an agreement containing a consent order, an admission
by OCF of all the jurisdictional facts set forth in the aforesaid draft
of complaint, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
OCF that the law has been violated as alleged in such complaint, and
waivers and other provisions as required by the Commission’s Rules;
and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that OCF has
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

ORDER
For the purpose of this Order the following definitions 7¥shall‘vapp1y:

1. OCF means Owens-Corning Fiberglas Corporation, a corpora-
tion organized, existing, and doing business under and by virtue of
the laws of the State of Delaware with its principal offices at
Fiberglas Tower, Toledo, Ohio, and its successors and assigns.

2. Fry means Lloyd A. Fry Roofing Company, certain assets of
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which (as well as certain assets of Trambull Asphalt Company-of-—
Delaware and Summit Wholesale Supply Company) were acquired
by OCF pursuant to an agreement dated April 20, 1977.

3. Plant means all properties and assets acquired and received
from Fry, consisting of all real and personal property described in
Paragraphs 4.8 and 4.9 of the Sale of Assets Agreement dated April
20, 1977, among OCF, Fry, Trumbull Asphalt Company of Delaware
and Summit Wholesale Supply Company and in Exhibits F-H to such
agreement, together with all additions and improvements thereto,
that are located at: -

(a) Compton, California;

(b) Portland, Oregon;

(c) San Leandro, California; and
(d) Woods Cross, Utah;

provided, however, that the term Plant does not include those assets
or properties disposed of by OCF in the ordinary course of the
business of operating or renovating such facilities for the manufac-
ture of asphalt roofing products; and provided further that the term
Plant does not include such properties or assets as would otherwise
be deemed part of the Plant where the Eligible Person acquiring the
Plant elects, in its sole discretion, but subject to the approval of the
Commission, not to acquire those properties or assets; and provided
further that the term Plant shall include only the land, properties
and assets so acquired and received from Fry as are approximately
indicated as within the areas bounded by solid red lines on the
attached maps. '

4. Person means any individual, corporation, partnership, joint
venture, trust, unincorporated association, or other business or legal
entity:

5. Asphalt Facility means a plant operated by OCF’s Trumbull
Asphalt Division, which produces inter alia oxidized roofing asphalt.

6. Asphalt Roofing Plant means a plant primarily engaged in the
manufacture of asphalt roofing products as such products are
defined in Paragraphs I(1)(a)-(d) of the Complaint.

7. Eligible Person means any Person approved by the Commis-
sion. No Person shall be considered for status as an Eligible Person
unless the Commission is satisfied that the Person has the capacity
and intention to operate the Plant(s) to be acquired as a facility or
facilities for the manufacture of asphalt roofing products.

8. Divest means any act by which OCF sells, transfers, conveys or
relinquishes ownership, possessory interest and control of the
Plants. -
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1t is ordered, That within twenty-four (24) months of the effective
date of this Order OCF shall Divest the Plants subject to the terms of
this Order. The Plants may be Divested either separately or in any
combination. ‘

II.

It is further ordered, That the divestitures of the Plants shall be
made only to one or more Eligible Persons and that OCF shall
submit the proposed divestitures to the Commission for its prior
" approval. ‘

IIL.

It ts further ordered, That pending the divestitures required by this
Order, OCF shall not cause, and shall use its best efforts to prevent,
the deterioration of the Plants in a manner that impairs the
marketability of any such Plants, normal wear and tear excluded.
OCF may, but shall not be required to, make capital expenditures for
the improvement of the Plants. Nothing in this Order shall prevent
OCF from operating or furloughing employees at the Plants in a
manner consistent with normal business practice, comparable to the
manner in which it operates or furloughs at its other Asphalt
Roofing Plants, pending the divestitures required by this Order.

IV.

1t is further ordered, That if, at any time during the ten (10) years
following the divestiture of each Plant, OCF desires to sell the
Asphalt Facility located adjacent to such Plant to a third-party not
owned directly or indirectly more than 5% by OCF, then OCF shall,
after reaching agreement with such third-party as to the price,
terms and conditions to be included in the contract of sale between
such third-party and OCF but prior to executing such.contract of
sale, first offer to sell such Asphalt Facility to whichever Person
then owns such Plant for the same price, and upon the same terms
and conditions, as are shown in such proposed contract of sale with
such third-party; provided further, that for the purposes of this
Paragraph “OCF” shall include any subsidiary in which the voting
stock is more than 50 percent owned directly or indirectly by OCF.
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It is further ordered, That for a period of ten (10) years from the
date of this Order, OCF shall not directly or indirectly acquire,
through purchase, lease or such other transaction as would confer
ownership, possessory interest or control of, any Asphalt Roofing
Plant located in the states of California, Oregon, Washington,
Arizona, Nevada, Utah or Idaho, without the prior approval of the
Commission.

VI

1t is further ordered, That OCF shall within ninety (90) days from
the effective date of this Order and every ninety (90) days thereafter
until the divestitures required by this Order are completed submit in
writing to the Commission a verified report setting forth in detail the
manner and form in which OCF intends to comply, is complying, and
has complied with the terms of this Order and such additional
information relating thereto as the Commission may from time to
time reasonably require.

VIL

It is further ordered, That OCF notify the Commission at least
thirty (30) days prior to effecting any proposed change in corporate
respondent which may affect compliance with the obligations arising
out of this Order, such as dissolution, assignment or sale resulting in
the emergence of a successor corporation, the creation or dissolution
of subsidiaries or any other change in the corporation.

VIII.

1t is further ordered, That OCF shall, upon written request of the
Secretary of the Commission or the Director of the Bureau of
Competition of the Commission made to OCF at its principal office
for the purpose of securing compliance with this Order, and for no
other purpose, permit duly authorized representatives of the Com-
mission or the Director of the Bureau of Competition, subject to any
legally recognized privilege:

(1) reasonable access during the office hours of OCF, which. may
have counsel present, to those books, ledgers, accounts, correspon-
dence, memoranda, and other records and documents in OCF’s
possession or control which relate materially and substantially to
any matter contained in this Order; and
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(2) an opportunity, subject to the reasonable convenience of OCF,
to interview officers or employees of OCF, who may have counsel
present, regarding such matters.

The foregoing provision shall not be interpreted to provide any
access for the Commission to records relating to any of the business
activities of OCF other than the Plants and Asphalt Facilities subject
to this Order. Access hereunder to Asphalt Facilities records shall be
limited to records relating solely to compliance with the require-
ments of Paragraph IV of this Order.

IX.

Nothing in this Order shall be deemed or construed to affect any
statutory rights to confidential treatment of documents or informa-
tion provided to the Commission by OCF, as such rights are accorded
by the Federal Trade Commission Improvements Act of 1980 or other
statute. :

Commissioner Pertschuk did not participate.
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IN THE ‘1\/;1\.1“"(1511_9;‘7~ :
THE COCA-COLA COMPANY, ET AL
Docket 8855. Interlocutory Order, April 1, 1981

Dismissing proceeding without prejudice to reopen under the standards of the Soft
Drink Interbrand Competition Act.

ORDER -

Respondents filed in the United States Court of Appeals for the
District of Columbia Circuit a petition for review of the Commis-
sion’s cease and desist order issued herein on April 7, 1978.
Subsequently, Congress enacted the Soft Drink Interbrand Competi-
tion Act, Pub. Law No. 96-308, 94 Stat. 939 (1980), which established
standards for judging the challenged restraints which differ from
those under which the Commission tried and decided these proceed-
ings. Therefore, in September 1980, the Commission requested the
Court of Appeals to set aside the Commission’s order and remand
these proceedings to the Commission for dismissal, without prejudice
to any future proceedings under the standards: of the Soft Drink
Interbrand Competition Act. By an opinion and judgment dated
February 5, 1981, the Court of Appeals granted the Commission’s
request. '

Now, therefore, it is hereby ordered, in accordance with the opinion
and judgment of the Court of Appeals, that this proceeding be, and
hereby is, dismissed, without prejudice to any future proceedings

“under the standards of the Soft Drink Interbrand Competition Act.

Commissioner Pertschuk did not participate.
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IN THE MATTER OF

PEPSICO, INC.
Docket 8856. Interlocutory Order, April 1, 1981

Dismissing proceeding without prejudice to reopen under the standards of the Soft
Drink Interbrand Competition Act. -

ORDER

Respondents filed in the United States Court of Appeals for the
- District of Columbia Circuit a petition for review of the Commis-
sion’s cease and desist order issued herein on April 7, 1978.
Subsequently, Congress enacted the Soft Drink Interbrand Competi-
tion Act, Pub. Law No. 96-308, 94 Stat. 939 (1980), which established
standards for judging the challenged restraints which differ from
those under which the Commission tried and decided these proceed-
ings. Therefore, in September 1980, the Commission requested the
Court of Appeals to set aside the Commission’s order and remand
these proceedings to the Commission for dismissal, without prejudice
to any future proceedings under the standards of the Soft Drink
Interbrand Competition Act. By an opinion and judgment dated
February 5, 1981, the Court of Appeals granted the Commission’s .
request. ;

Now, Therefore, it is hereby ordered, in accordance with the
opinion and judgment of the Court of Appeals, that this proceeding
be, and hereby is, dismissed, without prejudice to any future
proceedings under the standards of the Soft Drink Interbrand
Competition Act.

Commissioner Pertschuk did not participate.
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IN THE MATTER OF . _

GOULD INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT AND
SECTION 8 OF THE CLAYTON ACT

Docket 9136. Complaint, May 9, 1980—Decision, April 1, 1981

This consent order requires, among other things, a Rolling Meadow, I1l. manufac-
turer and seller of various electrical products to cease having on its board any
director who simultaneously serves as a director of a competing company, if
the revenues of either corporation derived from the competing “product or
service market” exceed the lesser of ten million dollars or one percent.of the
corporation’s total sales; or any individual who fails to provide the statement
required under the terms of the order. The order further requires that the
company institute an annual monitoring program for the next five years,
designed to detect unlawful interlocks.

Appearances
For the Commission: Dennis F. Johnson and David M. Malone.

For the respondent: John Reilly, John Milliken and David Ford,
Winston & Strawn, Washington, D.C.

COMPLAINT

The Federal Trade Commission, having reason to believe that the
above-named respondent has violated the provisions of Section 8 of
the Clayton Act, 15 U.S.C. 19, and Section 5(a)(1) of the Federal
Trade Commission Act, 15 U.S.C. 45, and that a proceeding by it in
respect thereof would be in the public interest, issues this complaint,
stating its charges as follows:

COUNT 1

PARAGRAPH 1. Respondent Gould Inc. (“Gould”) is a corporation
organized under the laws of the State of Delaware, with its principal
place of business located at 10 Gould Center, Rolling Meadows,
Illinois. Gould has capital, surplus and undivided profits aggregatlng
more than one million dollars.

Par. 2. Midland-Ross Corporation (“Midland-Ross”) is a corpora-
tion organized under the laws of the State of Ohio, with its principal
place of business located at 20600 Chagrin Boulevard, Cleveland,
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Ohio. Midland-Ross has capital, surplus and undivided profits
aggregating more than one million dollars.

Par. 3. Claude M. Blair is an individual, with his principal place of
business located at National City Corporation, Post Office Box 5756,
Cleveland, Ohio.

PAR. 4. Gould conducts its business, as described herein, in various
States of the United States and is thereby engaged in activity in or
affecting commerce within the meaning of Section Four of the
Federal Trade Commission Act, as amended 15 U.S.C. 44, Section 1
of the Clayton Act, 15 U.S.C. 12.

PARr. 5. Midland-Ross conducts its business, as described herein, in
various States of the United States and is thereby engaged in activity
in or affecting commerce within the meaning of Section Four of the
Federal Trade Commission Act, as amended, 15 U.S.C. 44, and
Section 1 of the Clayton Act, 15 U.S.C. 12.

Par. 6. Claude M. Blair was, until his resignation from Gould’s
board of directors on or about July 24, 1979, a member of the boards
of directors of both Gould and Midland-Ross. He has been a director
of Midland-Ross since 1974, and was a director of Gould from 1969
until his resignation.

Par. 7. During all or part of the period that Claude M. Blair
concurrently served as a director of Gould and Midland-Ross, the
business of Gould and Midland-Ross included the manufacture and
sale of various electrical products, including electrical busways and
electrical conduit fittings.

Par. 8. By the nature of their business as hereinabove described
and the locations of their operations, Gould and Midland-Ross have
been competitors, during all or part of the time period that Claude
M. Blair concurrently served as a director of Gould and Midland-
Ross, so that the elimination of competition by agreement between
them would constitute a violation of the antitrust laws.

Par. 9. The simultaneous membership of Claude M. Blair on the
boards of directors of Gould and Midland-Ross constitutes a violation
of Section 8 of the Clayton Act and Section 5(a)(1) of the Federal
Trade Commission Act.

COUNT 11

Par. 10. Paragraphs One and Four are incorporated herein.

Par. 11. Narco Scientific, Inc. (“Narco”) is a corporation organized
under the laws of the State of Delaware, with its principal place of
business located at Fort Washington Industrial Park, Fort Washing-



259 ~ Decision and Order

ton, Pennsylvania. Narco has capital,-surphis and undivided profits-
aggregating more than one million dollars.

PaRr. 12. William C. Musham is an individual, with his principal
place of business located at Gould Inc., 10 Gould Center, Rolling
Meadows, Illinois.

PARr. 13. Narco conducts its business, as described herein, in
various States of the United States and is thereby engaged in activity
in or affecting commerce within the meaning of Section Four of the
Federal Trade Commission Act, as amended, 15 US.C. 44 and
Section 1 of the Clayton Act, 15 U.S.C. 12. .

PAR.- 14. William C. Musham was, until his resignation from
Narco’s board of directors during January 1980, a member of the
boards of directors of both Gould and Narco. He has been a director
of Gould since 1976, and was a director of Narco from 1977 until his
resignation.

PAR. 15. During all or part of the period that William C. Musham
concurrently served as a director of Gould and Narco, the business of
Gould and Narco included the manufacture and sale of electronic
medical devices.

PAR. 16. By the nature of their business as hereinabove described
and the locations of their operations, Gould and Narco have been
competitors, during all or part of the time period that William C.
Musham concurrently served as a director of Gould and Narco, so
that the elimination of competition by agreement between them
would constitute a violation of the antitrust laws.

PAR. 17. The simultaneous membership of William C. Musham on
the boards of directors of Gould and Narco constitutes a violation of
Section 8 of the Clayton Act and Section 5(a)(1) of the Federal Trade
Commission Act.

DEcisioN AND ORDER

The Commission having heretofore issued its complaint charging
Gould Inc. (“Gould”) with violation of Section 8 of the Clayton Act,
15 U.S.C. 19, and Section 5 of the Federal Trade Commission Act, 15
U.S.C. 45, and Gould having been served with a copy of that
complaint, together with a notice of contemplated relief; and

Gould and its attorney having thereafter executed an agreement
containing a consent order, an admission by Gould of all the
Jjurisdictional facts set forth in the complaint, a statement that the
signing of said agreement is for settlement purposes only and does
not constitute an admission by Gould that the law has been violated
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as alleged in such complaint, and waivers and other provisions as
required by the Commission’s Rules; and

The Secretary of the Commission having thereafter withdrawn
this matter from adjudication in accordance with Section 3.25(c) of
its Rules; and

The Commission having considered the matter and having there-
upon accepted the executed consent agreement and placed such
agreement on the public record for a period of sixty (60) days, now in
further conformity with the procedure prescribed in Section 3.25(f)
of its Rules, the Commission hereby makes the following jurisdiction-
al findings and enters the following order:

1. Respondent Gould Inc. is a corporation organized, existing and
doing business under and by virtue of the laws of the State of
Delaware, with its office and principal place of business located at 10
Gould Center, Rolling Meadows, Illinois.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of Gould, and the proceeding is in the
public interest. '

ORDER
I
The following definitions shall apply in this order:

Subsidiary of a corporation means any company of which 50
percent or more of the issued and outstanding voting stock is owned
or controlled, directly or indirectly, by such corporation. ‘

Parent of a corporation means any company which owns or
controls, directly or indirectly, 50 percent or more of the issued and
outstanding voting stock of such corporation. _

Sister of a corporation means any subsidiary of a parent of that
corporation. -

Product or service market means any line of commerce in which
Gould’s (including its subsidiaries and divisions) annual revenues
exceed the lesser of:

(1) Five million dollars; or
(2) One-half of one percent of Gould’s total annual revenues.

II

It is ordered, That respondent Gould Inc. (“Gould”), its successors
and assigns, shall forthwith cease and desist from having, and in the
future shall not have, on its board of directors any person who either:
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(a) Serves at the same time as a director of any other corporation
if Gould and such other corporation are, by virtue of their business
and location of operation, competitors, so that the elimination of
competition by agreement between them would constitute a viola-
tion of any of the provisions of any of the antitrust laws, providing
that the revenues of either corporation derived from the product or
service market(s) in which they are competitors exceed the }esser of:

(1) Ten million dollars; or
(2) One percent of the total sales of that corporation; or

(b) Fails to submit to Gould any statement required to be
obtained by Gould under Paragraph III of this order.

II1

It is further ordered, That within thirty (30) days of the effective
date of this order, and prior to each election of directors or prior to
the solicitation of proxies for such election, whichever is earlier,
Gould shall obtain a written statement from each member of its
board of directors (except directors whose terms expire at the next
election and who are not standing for re-election) and from each
nominee for a directorship (who is not then a director) showing:

(a) the name and home mailing address of such director or
nominee; and

(b) the name and principal office mailing address of, and a listing
of each product or service produced, offered or sold by, each
corporation which the director or nominee then serves as a director,
or has been nominated to serve as a director at the time of the
statement.

- The requirements of this Paragraph shall not apply to elections of
directors occurring after five years from the effective date of this
order, nor shall directors or nominees be required to list products or
services of subsidiaries, sisters, or parents of Gould.

Nothing in this Paragraph shall be construed to relieve Gould of
its obligation under Paragraph Il(a) of this order due to any error or
omission contained in any written statement received pursuant to
this Paragraph.

If competition arises in any product or service market between
Gould and any other corporation with which Gould shares a common
director, by virtue of action taken by such other corporation
subsequent to a submission of information by such director pursuant
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to this paragraph, then Gould shall not be liable under Paragraph II
until the date for the next submission of information.

v

It is further ordered, That within forty-five (45) days of the
effective date of this order and annually for a period of ten (10) years
thereafter, Gould shall file with the Commission a written report
setting forth in detail the manner and form in which it has complied
with this order. Copies of the statements obtained pursuant to

' Paragraph III of this order shail be submitted to the Commission as
part of the reports of compliance required by this Paragraph during
the first five (5) years. Nothing in this Paragraph shall relieve Gould
of its obligation to comply with Paragraphs II and V or this order
once it is no longer required to submit reports of compliance to the
Commission.

\%

It is further ordered, That Gould shall notify the Commission not
more than thirty (30) days after any change in the corporation, such
as dissolution, assignment, or sale resulting in the emergence of a
successor corporation, the creation or dissolution of subsidiaries, or
any other change in the corporation which may affect compliance
obligations arising out of this order.



ENERGY EFFICIENT SYSTEMS, INC., ET AL. 265

265 Complaint

IN THE MATTER OF
ENERGY EFFICIENT SYSTEMS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3062. Complaint, April §, 1981— Decision, April 9, 1951

This consent order requires, among other things, a Middletown, Conn. corporation
and two corporate officers engaged in the advertising, sale and distribution of
an electric space heater known as the “Boekamp Quartz Heater” to cease
misrepresenting the efficiency, energy savings, performance characteristics
and durability of the product. The order further prohibits respondents from
making any energy-related advertising claim without reliable substantiation,
and bars them from using the term “energy saver,” or similar terms in
product names. Additionally, respondents are required to send a copy of a
prescribed letter to all individuals or business entities engaged in the sale of
the Boekamp Quartz Heater advising them of the terms of the order and
requesting the return of all advertisements and promotional materials which
contain prohibited claims or which fail to include required disclosures.

Appearances

For the Commission: Joan Gerrity, John B. Gatlin and Douglas M.
Husid.

For the respondent: Michael Steres, Feldman & Steres, San Diego,
Calif., and John T. Coyne and William Barton, Carr, Jordan, Coyne &
Savits, Washington, D.C.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and of the Energy Policy and Conservation Act, as amended, and by
virtue of the authority vested in it by those Acts, the Federal Trade
Commission, having reason to believe that Energy Efficient Systems,
Inc, a corporation, and John P. White and Elaine B. Owen,
individually and as officers of the corporation, hereinafter some-
times referred to collectively as respondents, have violated the
provisions of the Acts, and it appearing to the Commiission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as -
follows:

ParAGrRAPH 1. Respondent Energy Efficient Systems, Inc. is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Connecticut with its principal office

345-5564 O—82——18
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and place of business located at 330 Middle St., Middletown,
Connecticut.

Respondents John P. White and Elaine B. Owen are officers of the
corporate respondent named herein. Together they formulate, direct
and control the policies, acts and practices of the corporate respon-
dent hereinafter set forth. Their business address is the same as that
of the corporate respondent. .

Par. 2. Respondents are now, and for some time last past have
been, engaged in the purchasing, advertising, promotion, offering for
sale, sale and distribution of a product known as the Boekamp
Quartz Energy Saver Heater (“Boekamp Heater”) and other prod-
ucts for which energy related claims are made.

PARr. 3. In the course and conduct of their business, respondents
now cause, and for some time last past have caused, the Boekamp
Heaters to be shipped from their place of business in the State of
Connecticut to purchasers throughout the United States. Respond-
ents now disseminate or cause the dissemination of, and for some
time last past have disseminated or caused the dissemination of,
certain advertisements and promotional materials concerning the
Boekamp Heater by use of the United States mail and have
advertised the Boekamp Heater in newspapers of interstate circula-
tion. Accordingly, respondents maintain, and have maintained, a
substantial course of business, including the acts and practices as
hereinafter set forth, which are in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act.

PAR. 4. The advertisements and promotional materials referred to
in Paragraph Three include, but are not limited to, the materials
marked as Appendix A and attached hereto.

I

Par. 5. By and through the use of the aforementioned advertise- ;
ments and promotional materials, respondents have represented and
are now representing, directly or by implication, that:

“a. the Boekamp Heater is twice as efficient as conventlonal

electric resistance heaters;

b. the Boekamp Heater will provide two to three times as much
heat as conventional electric resistance heaters of similar wattage;

c. the Boekamp Heater provides “free” heat because its quartz
tubes do not cool down during the Boekamp Heater’s off cycle;

d. the Boekamp Heater is capable of heating objects which are
far away from it in a short period of time;
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e. the Boekamp Heater evenly distributés heat throughout _a

typical room;

f. the quartz tubes contained in the Boekamp Heater intensify
and magnify the heat generated by the electricity sent through the
resistance coils enclosed in the tubes;

g. the quartz tubes contained in the Boekamp Heater are durable
components. ’

PARr. 6. In truth and in fact, contrary to respondents’ representa-
tions set forth in Paragraph Five:

a. the Boekamp Heater is not twice as efficient as conventional
electric resistance heaters. All electric resistance heaters produce
the same number of British Thermal Units (“BTUs”) of heat per
watt; .

b. the Boekamp Heater will not provide two to three times as
much heat as conventional electric resistance heaters of similar
wattage;

c. the quartz tubes contained in the Boekamp Heater do cool
down during the Boekamp Heater’s off cycle and the Boekamp
Heater does not provide “free” heat for the foregoing reason or for
any other reason;

d. the Boekamp Heater is not capable of heating objects which
are far away from it in a short period of time. The Boekamp Heater
will only be able to heat objects far away from it if the Boekamp
Heater has been operated for a lengthy period of time so that the air
space between the Boekamp Heater and the object has itself been
heated;

e. the Boekamp Heater does not evenly distribute heat through-
out a typical room;

f. the quartz tubes contained in the Boekamp Heater do not
intensify or magnify the heat generated by the electricity sent

through the resistance coils enclosed in the tubes. The quartz tubes

only transfer the heat generated by the resistance coils;

g. the quartz tubes contained in the Boekamp Heater are not
durable components. The quartz tubes are fragile elements which
shatter easily on impact when the tubes are hot.

Therefore, said advertisements and promotional materials were,
and are, false, deceptive, misleading or unfair.

II

Par. 7. By and through the use of the aforementioned advertise-

-
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ments and promotional materials, respondents have represented and
are now representing, directly or by implication, in addition to those
representations set forth in Paragraph Five, that:

(a) a typical user of a Boekamp Heater will save 50% over
his/her prior home heating costs;

(b) a typical user of a Boekamp Heater will drastically reduce
his/her fuel bills while maintaining personal comfort; .

(¢) users of the Boekamp Heater report dramatic utility bill
savings; ‘

(d) a single Boekamp Heater will raise the temperature in an
unheated room of typical size to a comfortable temperature in
twenty minutes; -

(e) when the outside temperature is 5 degrees Fahrenheit, one
1500 watt Boekamp Heater will maintain a room temperature of 72
degrees Fahrenheit under certain stated conditions;

(f) the Boekamp Heater will heat a typical room more quickly
than conventional electric resistance heaters; ,

(g) the Boekamp Heater provides special comfort to arthritics
and others suffering from similar ailments.

PARr. 8. At the time respondents made the representations alleged
in Paragraphs Five and Seven they did not possess and rely upon a
reasonable basis for such representations. Therefore, the aforemen-
tioned advertisements @nd promotional materials were, and are,
unfair, deceptive or misleading.

PARr. 9. By and through the use of the aforementioned advertise-

‘ments and promotional materials, respondents have represented and

are now representing, directly or by implication, that they had a
reasonable basis for the representations alleged in Paragraphs Five
and Seven at the time they were made. In truth and in fact,
respondents had no reasonable basis for the representations alleged
in Paragraphs Five and Seven. Therefore, said advertisements and
promotional materials were, and ‘are, deceptive, misleading or
unfair.

11 -

Par. 10. In the course and conduct of their business, respondents
have used the term “Quartz Energy Saver” to refer to the Boekamp
Heater in the aforementioned advertisements and promotional
materials. By and through the use of that term, respondents have
represented and are now representing, directly or by implication,
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that the Boekamp Heater consumes less electricity than other
electric resistance heaters in providing the same amount of heat.
Par. 11. In truth and in fact, contrary to respondents’ representa-
tion set forth in Paragraph Ten, the Boekamp Heater provides the
same number of BTUs per watt as any other electric resistance
heater. Therefore, the use of the term “energy saver” to refer to the
Boekamp Heater was, and is, deceptive, misleading or unfair.

v

Par. 12. By and through the use of the aforementioned advertise-
ments and promotional materials, respondents have represented and
are now representing, directly or by implication, that the Boekamp
Heater will quickly and efficiently heat a whole room. In contrast,
the operating instructions for the Boekamp Heater, which are
provided to consumers after they purchase a Boekamp Heater,
caution users to avoid trying to heat a whole room with the Boekamp
Heater.

PaAr. 13.

(a) The operating instruction referred to in Paragraph Twelve is
a material fact in light of the representation made in advertisements
and promotional materials as set forth in Paragraph Twelve. The
aforementioned advertisements and promotional materials fail to
disclose this material fact. Therefore, said advertisements and
promotional materials were, and are, deceptive, misleading or
unfair.

(b) The operating instruction referred to in Paragraph Twelve is
materially inconsistent with the representation made in advertise-
ments and promotional materials as set forth in Paragraph Twelve.
Therefore, said advertisements and promotional materials were, and
are, deceptive, misleading or unfair. '

A%

PAR. 14. The Boekamp Heater is an unvented electric resistance
heater which falls within the category of products defined as
“unvented home heating equipment” in 10 C.F.R. 430.2 and as such
is a “covered product” as that term is defined in Sections 321(a)(2)
and 322 of the Energy Policy and Conservation Act, 42 U.S.C.
6291(a)(2) and 6292.

Par. 15. In the course and conduct of their business, on and after
November 10, 1978, respondents have made, and continue to make,
representations, directly or by implication, respecting the energy
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consumption of the Boekamp Heater or the cost of energy consumed
by the Boekamp Heater, including the representations set forth at
subparagraphs (a), (b) and (c) of Paragraph Five.

The aforementioned representations do not fairly disclose the
results of tests conducted on the Boekamp Heater in accordance with
the test procedures applicable to “unvented home heating equip-
ment” as prescribed by the Secretary of the Department of Energy at
10 C.F.R. 430.22(g) and 10 C.F.R. Subpart B, Part 430, Appendix G.
Therefore, and pursuant to 42 U.S.C. 6293(c) and 6303(c), said
representations were, and are, deceptive, misleading or unfair.

PaRr. 16. In the course and conduct of their business, and at all
times mentioned herein, respondents have been, and now are, in
substantial competition in or affecting commerce with individuals,
firms, and corporations engaged in the distribution and sale of space
heaters and other products for which energy related claims are
made. ‘

Par. 17. The use by respondents of the aforementioned false,
deceptive, misleading or unfair representations has had, and now
has, the capacity and tendency to mislead members of the public into
the erroneous and mistaken belief that the representations were and
are true and complete, and into the purchase of substantial
quantities of the Boekamp Heater by reason of this erroneous and
mistaken belief.

Par. 18. The acts and practices of respondents, as herein alleged,
were and are to the prejudice and injury of the public and of
respondents’ competitors and constituted, and now constitute, unfair
methods of competition and unfair or deceptive acts or practices in
or affecting commerce in violation of Section 5 of the Federal Trade
Commission Act. The acts and practices of respondents, as herein
alleged, are continuing and will continue in the absence of the relief
herein requested.
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Boekamy.TIe QOIRIGINAIL,
Quartz Bnergy Saver Heater

Des and developed tn combat the high costs of * Haat projected by polished refiector — no fan or
energy, the US. mads Boskamp Heater ia the sensible blowsr necessary
solution to affective, efficient heating. Featurss: . L warmth allows nd of
* Theating rest of house to
* Total parsanal comdort In just minutes * Exclusive Energy Controller offers pracise control of

* Deeply plessing infrered radiant heat hest output and energy consumption

Quartz, Heaters are Different . . .
BOEKAMP QUARTZ ENERGY BAVER® OLD-FASHIONED CONVECTION HEATERS

" o oven, Ay

from lop down becsuse hot sir rises
« Haatls theough ih * Heat by fan, onty;
ndo the alr.must then heat the objecis in ihe room

ng — usually

highly v
* Temperature difference between floor snd calling — ususlly .

Jass than 10°, Wt .

. 1900 * Avmrage 1500°

* Room comfort ks achleved quickly becsuse peopis and * Room comfort is schisved slowly becsuse ale taust first be
objects are warmed directly heated, then cbjects and paople are haated

. R . ort I heat
heated and re-emii haat; narural sir leaks have s minimal through the celling and nature) air leaks throughout the
wffect on comfort mainienance room ‘

97 F.T.C.
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Comucting Lests i gmantitatively compars the periommamces of quentt
Comvection-Type heeting 1e ditticult because of the laliaxs
variabies, This is herthes complicetsd

ihle combtnations of

trving ek the
of the antire volume of ¥ s the foOM. s the EOCRES. ROwEVer . hey muet
Alos haat the Contmmts of Use room over which Uhe ox flows. Once the soom

e wormad, the bastar - Consume power (0 maks up for Lahareat et
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MEATING, o wate ,
QUANTT HEATING, = S

— ocant.

BASIC FACTS OB YRV POPXANF “QUART7, DNENT SAVER"
£aT)ne 2 -
rgy Saver hesta ubl“!l iastesd of ﬂr. Every ehject
1“&*!" lnrb- and puts off 11 ncept L Beatisg
commonpl ace in Darv iy e Te BniTiad HL
‘Y107 INSTART REAT:

e arts Pure Sover schieren Saxtmm hesth
them oe winute. Thie elims, ad ty
comtert ) oy Fenciag yoar cout of

RIEATIAC ETICLNCTS
Fis indical
oo tion alectric
utlar duttage. Bo £y 18 veated la the Quarts Taergy Sever,
far awag objects. The coml of Quartx
L2 T providing w

'3 e thrwe
heat over ceaveational e &rivew ll-ttﬁc hesters.
[EATISG LATIORS.

The marty Baergy Saver operutes on the Mghest lavel of the isfre-
red o 2,000

rve agle of 17 degrees off the f.
the bestar. Bafisat hest E ah1 et et avoned corecte s Joc
a1irect 1ina t will abeord eante of haat. The

"-ﬂlhnl,m capadle of haut te ebjects X' smxy.

JRECY SAVIFG COFTROLLER:
The parts Bamrgy Saver la eqeipped -:;' .‘a:u‘lltr vaich tine

r

s :;l.il'
o .-nn. -r the coustry, thech uf y compamy
oy 1y thie rete by 1] (1,00 wvatte.)
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FACTA: Poge 2.

BEATING ARTA COYZRAQN:
The Juarts Diergy Saver 1a desteaed Lo yrovide o 72 degree ¥
rt lev. we Snmulatled for slectric heat wnder
o) ot

45 degreen

or Mors wtadows w0t excesdlng 29K

or g1 P
uLerior eall surfaces.
(PARTZ COVERGE- 12 to 24 wq. 1. per 100 watte.
£01 P 1a deatpned proxieately 30 sq. ft. mader
e tbove contitiones Pass od this covernge.
7 :

Porjtics xalt da the room hery 1t will radiate clearly to e
most obiects, Polat avey from viadows swd other nom-sbeorbisg itema.
Tars the coniralier oo Mg rasve thil) oo 00w, snd turs dowe
to deaired comfort lesel.
ﬁmnm;mm.nm_nm
Quarts Berg Savers bive bees o ey tested mmd spproved for -
»e ¥y O tora I.-hon T (L. Poriable wodaie contmen tapm o
Lo mitoantically tars the sait o7 4f ke toocked over,
aafuty thermoatat to regalate the rmos tewpertars.
L]
ro o trice e efricient
ra of el oL} Feve
¢ Turchossd m initial beater ps
T s Jor ririine of thetr heper Rumerous Satomere
their entite bose ith WAITE DA SAVERS, They are doieg this
because L€ ta econcatcale
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sver axisting howe hesting moat, taie »
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To Effective and Efficient Heating.

BASIC FACTS ON QUARTZ HEATING AND ANSWERS TO QUESTIONS REGARDING IT.
WHY CONSIDER QUARTZ HEATING? i

Conventional sources of enargy (ol!, electric basebosrd, natural nd firewood) sre expensive.
QUARTZ MEATERS are designad to provide Instant hest, negating tha'need 1o extensively pre-hest sress
10 achieve comfart. thersby saving monsy for the user. QUARYI NE.ATERS permit the usar 1o heat

living spacs only when in use.

WHO D!VEI.OFED QUARTZ HEAT?

Garman QUART2 ten yesrs ago to combset Europe’s high cost of energy,
resulting in efficient and efaclive healing used axtensivaly today.

WHAT I3 THE BASIC PRINCIPLE OF QUARTZ HEATING?

QUARTZ is one of four (Diamonds. rubies. charcos! and quartz) known elements in the world that produces pure
radiant heat. .

QUARTZ utilize electric colls encasad In Quartz tubes to megnity and
ntensify heat, nlucl it off » polished shisld and radiste it to lunounuh\‘ aress. This carefulty
designed of praduces ont. .

* ARE Q!.IAITI HEATERS SAFE? |
Yes. QUARTZ HEATERS have bean sxtansively tested and |pnmved for use by Underwriters
Lahnnlwlu (uL).

HA! QUARTZ HEATING BEEN TESTED IN THE UNITED STATES?

QUARTZ HEATING has been used for residential snd commarcial purposes for four years ln the
United States with an sxtensive test market conducted In the Northeast during the wlnw of 1977 78,
All usars have been extramely satisfisd with the resulls.

HOW DO QUARTZ HEATERS SAVE MONEY?

QUARTZ HEATERS provide instant heat within one minute of operation, rapldly raising room temperatures
to the comfort level in 20 minutes, permitting ysers to reduce M0|In| 1 in unoccupied rooms

wntil their planned use.

Each mode! QUARTZ HEATER containg 8 QUARTZ ENERGY SAVER CONTROLLER which cyclas the flow
of energy to the heating elaments to reduce power consumption.

3 .
WHERE ARE QUARTZ HEATERS MOST EFFECTIVE? .

In any living space. Users initially purchase QUART2 HEATERS 1o solve specific he. problems in
cold rooms. Alter 1nitinl use. they discover that QUARTZ 'HEAT is an economical solution to heating
the entire house.

QUARTZ HEAT, for example, ion on ba mirrors while showering.

HOW MANY QUARTZ ARE TO EFF Y HEAT A HOUSE!

This requiement varies depanding on the house. its room sites. smount of heat loss. ceiling heights,
room conliguration. ec Aggests 100 watts per 18 to 22 3q. 1. for planning purposes.

recommends purchasing one QUARTZ HEATER for usa In your most frequently
occupied room. When the QUARTZ HEATER'S affactiveness Is sell provan then consider purchasing
additional QUART2 HEATERS far other sraas. Kewp in mind, aach 1200 watt hester utilizes
10 AMPS of svailable capacily of a typical 15 or 20 AMP circuit.

1S SERVICE READILY AVAILABLE FOR QUARTZ HEATERS?
Yes. QUARTZ HEATERS are guarantend ‘for one year lrom date of
designed: for 8 long kiespan. Replacement parts and service

rchase. but are specifically
e, Il necessary, fror

OTHER APPL FOR QUARTZ

QUARTZ HEATERS are dm.nd for onnlw- use any place tha! peopls ars cold. They should ba
for use in ofti plessure bosts, mobile liomes, garage workshops.

\aundry sreas. patios. summaes cotlages lnd other areas.

97 F.T.C.
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“QUARTZ" HEATING 4’%’

The tensibie soludlon to elective :conuum hesting.

The QUARTZ ENERQY SAVER'S, lUﬂBn 'S snawer ID afficient Mlllnl with high cost energy
s now available in the United States.

tntroducing the world's only vertical QUARTZ TUBE 'OI'I'AII.! hnllr and
built-in snd surlace mounted wall units.
Thay contain:’

© Buitin ENERGY SAVING CONTROLLER for setection of desired comiart
lave! 10 control and minimize consumption of electricity.

© Thermostatic control and salsty TIP.OVER switch (partable modals).

at 100% capacity for 814a hour (besed on Hertford, CT utility rate).
Designed tor SAPETY, COMFORT, ECONOMY and a long litespan,

Even distribution of heat.

Yot comfort achieved In one minute,

Adequate heat for any rcom in the house. ideal for 1000 uses.

Mo instaliation required, just plu. In any. wall outlet, (Wall modsls dasigned for cord
or diect wiring)

t«mluly usad, tasted and proven In the Northeast.

!UMINA\'ES NEED TO MAINTAIN wnmm HEAT IN LIVING AREAS UNTIL
ROOM IS IN USE.

CALL FOR. NO OBLIGATION. HW! DEMONSTRATION.
UL approvad — Guaraniesd for e yesr.

APECHICATIONS AND coAT i
MODEL = WATTS VOLTS AMPS  BTU - PRiCL . l@'
r01p 1500 110 128 8120 - l%"'l
J0IR120 1200 110 10 4094 0088 |§-"§111|
30IR240 1200 220 S 4004  BOIB In‘-]’Tl|
v
3015120 1200 110 1Q  40M4 7488 le
01240 1200 220 res ees . [m-ads
: A
' ot
¢ 1= [—Fl
i g
* R
Sncluively dmtrimd by ool win |a E}:'.
’ : Is.a23)

Wb er. ane BURFACE
MOUNTED
MODEL #3018



280

Complamt

“New-Bonstruction/Room-Additio
« Beat The Oll Shoﬂag-
QUARTZ EN“RBY SAVERS

. aso00 Sreimmers
® Model 8101 will beat 1600 B !
© 18 Lstnd—ane yoer guarsaive

ALSO AVAIABREIN
SECESS I FOI'A" uoons

1200 WA"S, IIOV IO W
1300 WA"! Ilﬂ:, SAMP

. * Sukrace auuvm
| RecEsSEtiT ool 62% "”".fv'L*.-'a’ﬂ".’.‘-‘;‘s”’-
SURFACE .ecvoruitsiec?67™ PORTABLE s
ALSO IDIAL JOR: COTTAGES, BOATS, MODI

TINHOUSES, PORCHIS, OFFICIS, KTC.
WRIYE GR CALL FOR DIMONSTRATION
ECCLIO0 HEAT OF CROMWEI.[
9.0, Bex 62, Cremwsll, Ct.
WT WL NP ANYWOIRE Y U5,

. .

. . '
AR ) .

37405

Beane Hibt of cramwell REAL ESTATE home sect.
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o



265

345-5564 0—82——19

Complaint

)
New ConceptinEfficient Heating

Reduce Home Heating Costs
ond be 1orally comtorable

" QUARTZ HEAT  [omiss

® For SAFETY, COMFORT. ETRCIENCY
& deveioped In VAOM 10 o heor
ing comn

. @ aperores ot 100% copodky kv SWd/hr, B
(bosed on Harmord mgion elecric 10re)
. ® ENERGY SAVING CONTROLLEN lor

problem
® proven in NORTHEAST. wintet 77.78
© (& lwed 0ne yeor gupronee
 RENG HIAT CROMWELL 1 06415 |
20. 00X 62 (203) 6332800

PORTADLE QUARTZ HEATER
10t

You must be sarifed wih

your QUARTZ MEATER § per-
fomonce o retun onyrime:
within 30 doys for prompt re-
fuad of purchase pace.

(oxcops shipping b 3

ECCR0 AT 33 MG OGwvIL €1
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Decision and Order 97 FTC.
DecisioN AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Boston Regional Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with
violation of the Federal Trade Commission Act and the Energy
Policy and Conservation Act, as amended; and

- The respondents, their attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent
order, an admission by the respondents of all jurisdictional facts set
forth in the aforesaid draft of complaint, a statement that the
signing of said agreement is for settlement purposes only and does
not constitute an admission by respondents that the law has been
violated as alleged in such complaint, and waivers and other
provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Acts, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the
public record for a period of sixty (60) days, and having duly
considered the comments filed thereafter by interested persons
pursuant to Section 2.34 of its Rules, now in further conformity with
the procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the' following jurisdictional
findings and enters the following order:

1. Respondent Energy Efficient Systems, Inc. is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Connecticut, with its office and principal place of
business located at 330 Middle St., in the City of Middletown, State of
Connecticut.

Respondents John P. White and Elaine B. Owen are officers of said
corporation. They formulate, direct, and control the policies, acts and
practices of said corporation, and their principal office and place of
business is located at the above stated address.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.
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1

For the purposes of this Order, each of the terms listed below, as
applied to the respondents named herein, is defined as follows:

1. A competent and reliable scientific test is one in which one or
more persons, qualified by professional training, education and
experience, formulate and conduct a test and evaluate its results in
an objective manner using testing procedures which are generally
accepted in the professions to attain valid and reliable results. The
test may be conducted or approved by (a) a reputable and reliable
organization that conducts such tests as one of its principal
functions, (b) by an agency or department of the state or federal
government, or (c) persons employed or retained by respondents if
they are qualified (as defined above in this paragraph) and can
conduct and evaluate the test in an objective manner. v

2. An energy related claim is any oral or written, general or
specific, representation that, directly or by implication, describes or
refers to the energy cost saving capability, energy saving capability,
efficiency, conservation quality or insulating property of any prod-
uct, or otherwise refers to the energy consumed or generated by any
product.

II

It is ordered, That respondents, Energy Efficient Systems, Inc., a
corporation, its successors and assigns, and its officers, and John P.
White and Elaine B. Owen, individually and as officers of the
corporate respondent, and respondents’ agents, representatives and
employees, directly or through any corporation, subsidiary, division,
or other device, in connection with the advertising, promotion,
offering for sale, sale or distribution of the electric resistance heater
now known as the Boekamp Quartz Energy Saver Heater (“Boekamp
Heater”), or any other product for which an energy related claim is
made, in or affecting commerce, as “commerce” is defined in the
Federal Trade Commission Act, shall forthwith cease and desist
from:

A. Representing orally or in writing, directly or by implication,
including through the use of testimonials that:

(i) the Boekamp Heater is more efficient or produces more heat
than other electric resistance heaters of similar wattage;
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(i) the Boekamp Heater provides “free” heat of any kind at any
time;

(iii) the Boekamp Heater is capable of heating objects which are
far away from it in a short period of time;

(iv) the Boekamp Heater evenly distributes heat throughout a
typical room;
- (v) the quartz tubes contained in the Boekamp-Heater are
durable components;

(vi) the quartz tubes contained in the Boekamp Heater intensify

- or magnify the heat generated by the electricity sent through the

resistance coils enclosed in the tubes, or that the quartz tubes in any
way increase the amount of heat generated by the Boekamp Heater.

B. Making any representation, orally or in writing, directly or by
implication, including through the use of testimonials, which relates
to the heating capabilities, energy saving potential or other perfor-
mance capabilities of the Boekamp Heater or making any energy
related claim for any other product unless: (1) such representation is
true, and (2) at the time of making such representation, the
representation is fully and completely substantiated in writing by
competent and reliable scientific tests which remain available for
inspection by the staff of the Federal Trade Commission for at least
three (3) years following the final use of the representation.

C. Making any representation, orally or in writing, directly or by
implication, including through the use of testimonials, respecting
the energy consumption of or the cost of energy consumed by the
Boekamp Heater or any other covered product (as “covered product”
is defined in Sections 321(a)(2) and 322 of the Energy Policy and
Conservation Act, 42 U.S.C. 6291(a)(2) and 6292 or any amendment
thereto) unless: (1) such substantiation includes tests conducted on
the Boekamp Heater or other covered product in accordance with
test procedures prescribed by the Secretary of the Department of
Energy pursuant to Section 323 of the Energy Policy and Conserva-
tion Act, 42 U.S.C. 6293 or any amendments thereto, with complete
written documentation of such tests remaining available for inspec-
tion by the staff of the Federal Trade Commission for at least three
years following final use of the representation, and (2) such
representation fairly discloses the results of such tests.

D. Misrepresenting orally or in writing, the purpose, content, or
conclusion of any test or study pertaining to the Boekamp Heater or
any product for which an energy related claim is made.

E. Using the term “energy saver”, or any other words or phrases
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of similar 1mport or meaning, to name or designate the Boekamp
Heater.

F. Representing orally or in writing, directly or by implication,
including through the use of testimonials, that use of the Boekamp
Heater or any product for which an energy related claim is made
will result in any energy savings or energy costs savings unless there
is clear and conspicuous disclosure, in close conjunction with such
representation, of all circumstances and conditions that must be met
if the purchaser is to experience similar savings.

G. Making any representation, orally or in wrltlng, directly or by
implication, including through the use of testimonials, in connection
with the advertisement or promotion of the Boekamp Heater or any
product for which an energy related claim is made, which is
inconsistent in any material respect with ‘any representation con-
cerning the Boekamp Heater or other said product made, directly or
by implication, in post-purchase materials supplied to the purchas-
ers of the Boekamp Heater or other said product.

H. Making any representation, orally or in writing, directly or by
implication, including through the use of testimonials, regarding the
durability or life span of the Boekamp Heater, including representa-
tions regarding warranties or guarantees for the Boekamp Heater,
or regarding any life tests performed on the quartz tubes or
resistance coils, without disclosing in close conjunction therewith, in
print at least as large as the print in which the representation is
made, or in an oral presentation, in speech as clear and distinct as
that delivered in the rest of the presentation, that the quartz tubes
are: (1) fragile unless the quartz tubes are supported or protected in
such a manner that they will not break when the Boekamp Heater is
tipped over, and (2) not covered by the warranty or guarantee unless
the quartz tubes are covered under the warranty or guarantee.

I. Representing, orally or in writing, directly or by implication,
including through the use of testimonials, that the Boekamp Heater
can heat or raise the temperature of a room, without disclosing in
close conjunction therewith the following statement in print at least
as large as the print in which the representation is made, or in an
~ oral presentation, in speech as clear and distinct as that delivered in
the rest of the presentation, w1th nothing to the contrary or-in
mitigation of this statement:

HEATING OR RAISING THE TEMPERATURE OF A ROOM IS ONLY POSSIBLE
AFTER EXTENDED, CONTINUOUS USE OF THE BOEKAMP HEATER.

d. For the purpose of this Part II of the Order, when representa-
tions are made in television advertising which give rise to a required






