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Modified Order

IN THE MATTER OF

SKF INDUSTRIES, INC. , ET AL.
MODIFIED ORDER IN REGARD TO ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT
Docket 9046. Decision. July

5.

1979- Modified Order. October

21.

1980

In accordance with the settlement agreement reached by respondents and

Commission counsel without adjudication , and fied with the Court of Appeals
for the Second Circuit on July 23 , 1980 , this modified order revises the " final
order " issued by the Commission on July 5 , 1979 (44 FR 47926 , 94 F. C. 6), by
changing, among other things , the amount of TRB that SKF may sell to
Federal Mogul and the requirements for publishing the provisions of the
order.

MODIFIED ORDER TO CEASE AND DESIST

Respondents SKF Industries ,

Inc. C" SKF" ), and Federal- Mogul

Corporation C" FM" ) having fied in the United States Court of

Appeals for the Second Circuit petitions for review of the Commission s " Final Order " herein dated July 5 , 1979; and a stipulation
dated July 23 , 1980 , by and among SKF , FM and counsel for the
Commission having been entered into and fied with the Court
Appeals , pursuant to which the parties agreed and consented

of

to

entry by the Court of Appeals ,

without adjudication of any issue of
law or fact, of an order modifying said " Final Order " in accordance

with said stipulation and directing that said " Final

Order " as so

modified , be enforced; and the Court of Appeals having thereupon
entered an Order, dated August 25 , 1980 , remanding the proceeding
to the Commission with directions to modify said " Final Order " in
accordance with said stipulation:

That the aforesaid " Final
Now, therefore, it is hereby ordered,
Order " be, and hereby is , modified in accordance with the order of
the Court of Appeals to read as follows:
FINAL ORDER

This Order shall be deemed to be final as of December 31 , 1979
and be binding on Federal- Mogul Corporation C" FM" ), SKF Industries , Inc. C" SKF" ), their subsidiaries or any person under the control
of FM or SKF , their successors and assigns , and their offcers, agents,
representatives and employees.
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It is ordered,

That the ageement signed by SKF and FM on

December 17 ,

1974, and any similar arrangements between or among
respondents , including the understandings reflected in the exchange
of documents on January 27 1972 , shall be cancelled as ofthe date as

of which this Order becomes final.

It is ordered,

That ,

for purposes of this Order, the following

definitions shall be applicable:
(i)

1/'

TRB-tapered roller bearings having an outside diameter

of zero to four inches.
(ii)

Automotive Aftermarket- the

domestic replacement market

including all intermediate suppliers to such market" (but excluding

FM and the manufacturers of original equipment who purchase 0"
4" TRB for distribution to service customers through their dealers
and franchisees), for 0" --" TRB for use in passenger cars , light ,md
heavy trucks , buses , trailers , tractors, self- propelled agricultural
equipment and vehicles , such as trailers , and agricultural equipment
pulled by self- propelled vehicles.

total dollar value of purchases of
all sources (including sources owned or
controlled by FM) for distribution in the United States. The value of
purchases of 0" --" TRB by FM from sources which it owns or
(iii)

FM TRB Requirements-the

--" TRB by FM from

controls shall be either cost to FM or the fair

market value

whichever is less.
(iv)
FM TRB Purchases from SKF-the total dollar value of direct
or indirect purchases by FM of 0" --" TRB from SKF , Aktiebolaget

SKF (" AB SKF" ), or any person under the control of SKF or AB SKF

for distribution in the United States ,

which shall include (A)

purchases by FM or 0" --" TRB manufactured by SKF , AB SKF, or
any person under the control of SKF or AB SKF , and (B) purchases
by FM under the arrangement to which SKF, AB SKF , or any person
under the control of SKF or AB SKF is a party or from a supplier in
which SKF , AB SKF, or any person under the control of SKF or AB
SKF has an interest.
(v)
TRB Units- --" TRB as purchased by Automotive Aftermarket customers of SKF. Purchases may be (i) an assembled TRB
(ii) a TRB outer ring (cup), or (iii) a TRB inner ring (cone), each
being a single TRB unit.
(vi)
SKF Net Aggregate Sales to the Automotive Aftermarket- that

754

FEDERAL TRADE COMMISSION DECISIONS

Modified Order

96 F.

number of TRB Units which is the difference between (i) the
aggregate number of TRB Units sold by SKF to the Automotive

Aftermarket and (ii) the number ofTRB Units, if any, which must be
subtracted therefrom so that of the resulting number of TRB Units

sold by SKF to the Automotive Aftermarket no more than 15%

represents TRB Units sold by SKF to or through any national
organization of independent warehouse distributors by or through
which , as of the effective date of this Order , all the members of such
organization secure all of their needs of 0" --" TRB from the same
single source, other than SKF.

With respect to FM THB Purchases from SKF it is ordered That
the following limitations shall apply during the periods described
below:
(i) The time period covered by any given purchase order or related

agreement concerning FM TRB Purchases from SKF shall not exceed
twelve (12) months.

(ii) The aggregate dollar value of any FM TRB Purchases from
SKF during the first thirty-six (36) month period following the date
as of which this Order becomes final (calendar years 1980 , 1981 and
1982) shall not exceed 60% of the FM TRB Requirements during

that

period. The allowable percentage under this subparagraph shall

include any 0" --" TRB purchased, but not sold , by FM from SKF , AB
SKF , or any person under the control of SKF or AB SKF prior to the
date as of which this Order becomes final.

(iii) The aggregate dollar value of any FM TRB Purchases from
SKF during the second thirty-six (36) month period following the
date as of which this Order becomes final (calendar years 1983 , 1984
and 1985) shall not exceed 50% of the aggregate FM TRB Requirements during that period.

(iv) The aggregate dollar value of any FM TRB Purchases from
SKF during the third thirty-six (36) month period following the date
as of which this Order becomes final (calendar years 1986 , 1987 and
1988) shall not exceed 40% of the aggregate FM TRB Requirements

provided, however,
that if the SKF Net Aggregate
Sales to the Automotive Aftermarket shall have been 1 250 000 or
more TRB units during the second thirty-six (36) month period
following the date as of which this Order becomes final (calendar
years 1983 , 1984 and 1985), the aggregate value of any FM THB
during that period;

Purchases from SKF shall not exceed 50% of the aggregate FM TRB

SKF INDUSTRIES , INC. ,
752

E'r AL.

755

Modified Order

Requirements during the third thirty-six (36) month period (calendar years 1986 , 1987 and 1988).

(v) The aggregate dollar value of any FM TRB Purchases from SKF

during the fourth thirty-six (36) month period following the dat
of which this Order becomes final (calendar years 1989 , 1990 and
1991) shall not exceed 40% of the aggregate FM TRB Requirements

that if the SKF Net Aggregate
Sales to the Automotive Aftermarket shall have been 1 250, 000 or
during that period;

provided. however,

more TRB Units during the third thirty- six (36) month period
following the date as of which this Order becomes final (calendar
years 1986 , 1987 and 1988), the aggregate value of any FM TRB
Purchases from SKF shall not exceed 50% of the aggregate FM TRB

Requirements during the fourth thirty-six (36) month period (calendar years 1989, 1990 and 1991).

(vi) This Order shall automatically terminate as of December 31
1991.

It is further ordered,

That each respondent shall notify all persons

having sales and policy responsibilties in its organization of the
terms of this Order , and respondents together shall publish same in
a major trade journal or periodical within six months following the
conclusion of the first twelve (12) month period (calendar year 1980)
and again within six months following the conclusion of the second
twelve (12) month period (calendar year 1981) following the date as
that if during
provided. however.
of which this Order becomes final;
either such twelve (12) month period (calendar year 1980 or 1981)

the

aggregate dollar value of any FM TRB Purchases from SKF shall not
have exceeded 50% of the aggregate FM TRB Requirements during
that period, then such publication following the conclusion of that
period may be omitted.

It is further ordered,

That each respondent shall notify the

Commission at least thirty (30) days prior to any proposed change in
said respondent which may affect compliance obligations arising out
of this Order , such as dissolution . assignment or sale resulting in the
emergence of a successor corporation , or the creation or dissolution
of subsidiaries or joint ventures.
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VII
It is further ordered,
That within sixty (60) days after the date of
issuance of this Order, and within sixty (60) days after the end of
each calendar year during which this Order is effective , each
respondent shall fie with the Federal Trade Commission a written

report setting forth in detail the manner and form of its compliance
with this Order.

VII
That after the end of calendar year 1984 ,

It is further ordered,

the end of each quarter during calendar year 1985 ,

of calendar year 1985 ,

after
and after the end

respondent SKF shall report to the Commis-

sion the SKF Net Aggregate Sales to the Automotive Aftermarket
during the period beginning January 1 , 1983 , to and including the
effective date of the report. These reports shall be filed within fortyfive (45) days after the end of the respective reporting periods and
shall be made available to respondent FM at the time they are fied
with the Commission. This reporting obligation shall automatically
terminate upon the fiing by SKF of such a report indicating that the
SKF Net Aggregate Sales to the Automotive Aftermarket have
equalled or exceeded 1

It is further ordered,

250 000 TRB Units during such period.

That after the end of calendar year 1987 ,

after

the end of each quarter during calendar year 1988, and after the end

of calendar year 1988, respondent SKF shall report to the Commission the SKF Net Aggregate Sales to the Automotive Aftermarket
during the period beginning January I , 1986 , to and including the

effective date of the report. These reports shall be fied within fortyfive (45) days after the end of the respective reporting periods and
shall be made available to respondent FM at the time they are fied
with the Commission. This reporting obligation shall automatically
terminate upon the fiing by SKF of such a report indicating that the

SKF Net Aggregate

Sales to the Automotive Aftermarket have

equalled or exceeded 1

250 000 TRB Units during such period.
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IN THE MATTER OF

THE MENTHOLATUM COMPANY, INC.
CONSENT ORDER, ETC. ,

IN REGARD TO ALLEGED VIOLATION OF
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT
Docket

3047.

Complaint. Oct.

1980- Decision, Oct.

22,

1980

This consent order requires , among other things ,

a Buffalo
Y.
producer of
denture cushions to use advertisements which are consistent with labeling

information included with the product concerning health. safety or effcacy; to
disclose , in those instances where the firm makes claims of duration of use
such labeling warnings in a clear and conspicuous manner; and , further , to
affrmatively state that its product is intended for short- term use only.

Appearances
For the Commission:

For the

respondent:

Lowe. Beilewech. Dompkins

Leslie Fax.
Samuel Magauern. Magauern. Magauern.
Fadale.

Buffalo , N.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission , having reason to believe that The Mentholatum

Company (" Mentholatum ), a corporation , hereinafter referred to as
respondent , has violated the provisions of the Federal Trade
Commission Act, and that a proceeding with respect to such

violations would be in the public interest ,
plaint , setting forth its charges as follows:

hereby issues its com-

PARAGRAPH 1. Mentholatum is a corporation organized , existing,
and doing business under and by virtue of the laws of the State of
Delaware, with its principal offce and place of business located at

1360 Niagara St. in the city of Buffalo , New York.
PAR. 2. Respondent Mentholatum is now , and for some time las'
past has been engaged in th" production , advertising, offering fo:
sale , sale and distribution of denture cushions designated by th
trade name " Snug Denture Cushions. " This product , as advertised, i
a " device " within the meaning of Section 12 of the Federal Trad
Commission Act, 15 U.S. C. 52.

PAR. 3. In the course and conduct of its business ,

responde!

Mentholatum causes and has caused the said products, when sold,
be transported from its place of business in one State of the Unit.

. .

. .

. .
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States to purchasers thereof located in various other States of the
United States and the District of Columbia. Respondent

Menthola-

tum maintains, and at all times mentioned herein has maintained, a
substantial course of trade in Snug Denture Cushions in or affecting
commerce.
PAR. 4. In the course and conduct of its business , respondent has

disseminated or caused the dissemination of various advertisements
for Snug Denture Cushions across state lines by various means in or
affecting commerce, as "commerce " is defined in the Federal Trade
Commission Act, including advertisements inserted in magazines

and newspapers and also advertisements broadcast on national
television networks. The purpose of all these advertisements has
been to induce, directly or indirectly, the purchase of Snug Denture
Cushions , and it is likely that these advertisements have succeeded
in inducing consumers to purchase this product.
PAR. 5. Typical , but not all inclusive , of

the statements and

representations in said advertisements are those found in Exhibits
G attached to this complaint , including such representations as
the following:

Newspaper and magazine advertisements:
(1) ELrMATES DAILY DENTURE " FIXINGS " FOREVER- Snug Cushions hold dentures

comfortably tight for weeks.
(2) HOLDS DENTURES fiRM WITHOUT DAILY " FIXINGS

Snug Cushions hold dentures

comfortably tight for weeks.
(3) NEW fREEDOM FROM DAILY DENTURE " FIXINGS

Snug Cushions hold dentures

comfortbly tight for weeks.

Television Advertisements:
(1) Sara: Didn t I tell you about Snug? It' s different- you don t need to apply it
day.
Snug lasts for weeks. And it' ll hold your dentures firm and comfortable.
(At apoiht later in time)

very

Sara: Didn

you switch

to Snug

Helen, ",ure.
(2) Thousands

of denture

wearers have long suffered with loose , wobbly, uncomfort-

ble plates. Now many use Snug Brand Denture Cushions.

PAR. 6. Through the use of said advertisements and others similar

1ereto not specifically set out herein , disseminated as aforesaid,

,spondent has made or is making the following

representations:

(a) that Snug Denture Cushions are appropriate for long- term use;

(b) that Snug Denture Cushions are for use other than temporary
e only until a dentist can be seen.
PAR. 7. In fact, the labeling

on Snug Cushions states:

THE MENTHOLATUM CO. , INC.
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(a) On the package:
Caution: Long term use of an il- fitting denture , reliner , pad or cushion may lead to
swellng, faster bone resorption , or continuing irritation. Use Snug temporarily until
you can see your dentist.

(b) On the package insert:
(1) Snug Denture Cushions are for

temporary

use only.

(2) Dentures that do not fit properly cause irritation and injury to the gums and
faster bone loss which is permanent and may require a completely new denture.
Changes in the gums caused by dentures that do not fit properly may require surgery
for correction. Continuing irritation and injury may lead to tumors in the mouth. Use
of denture reliners, pads , and cushions may temporarily decrease the discomfort.
However , their use will not make the denture fit properly. Special training and tools
are needed to fit properly. You must see your dentist for a new denture or a repair as
soon as possible.
PAR. 8. The representations referred to in Paragraph Six

are

inconsistent with, negate, and contradict the labeling on respon-

dent' s product as set forth in Paragraph Seven

hereof. Such

inconsistency, negation , and contradiction has the tendency and
capacity to mislead and deceive purchasers of said product as to its
proper duration of use, and to negate the import and purposes of and
to detract from the effectiveness of the warnings , cautions, limitations and instructions for use found in the labeling.

Therefore , the advertisements , acts and practices, referred to in
Paragraph Six above were and are unfair and deceptive.
PAR. 9. Furthermore , in its advertising for Snug Denture Cushions,

respondent has been and now is making claims as to the duration of
use of said product without clearly and conspicuously disclosing

the purchasing public that the labeling for Snug Denture Cushions
states that said product should be used only on a temporary basis
until aden tist can be seen.
PAR. 10. The existence and substance of the above-mentioned

labeling warning is a material fact in light of the representations set
forth in Paragraphs Five and Six regarding duration of use , in that
disclosure of the warning to consumers would be likely to affect their

decisions of whether or not to purchase said product and of how
properly to use it. Respondent' s failure to disclose this material fact
has the tendency and capacity to mislead and deceive consumers into

the mistaken belief that no such warning exists.
Therefore , the advertisements , acts and practices referred to in
Paragraphs Five and Six above were and are false, deceptive , and
unfair.
PAR. 11. In the course and conduct of its business as aforesaid , and
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at all times mentioned herein , respondent Mentholatum has been in
substantial competition in commerce, with corporations, firms and

individuals in the sale of products of the same general kind and
nature as those advertised and/or sold by respondent.
PAR. 12. The aforesaid unfair and deceptive acts and practices of

respondent have had and now have, the capacity to induce members

of the purchasing public to purchase substantial quantities of said
product.
PAR. 13. The aforesaid acts and practices of respondent, as herein

alleged , were and are all to the prejudice and injury of the public and
of respondent' s competitors and constituted and now constitute
unfair and deceptive acts and practices and unfair methods of
competition in or affecting commerce , in violation of Sections 5 and
12 of the Federal Trade Commission Act. The acts and practices of

respondent , as herein alleged , are continuing and wil continue in
the absence of the relief herein requested.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the bureau proposed to present to
the Commission for its consideration and which, if issued by the
Commission, would charge respondents with violation of the Federal
Trade Commission Act; and

The respondents , their attorneys , and counsel for the Commission
having thereafter executed an agreement containing a consent

order , an admission by the respondents of all the jurisdictional facts
a statement that the
signing of said agreement is for settlement purposes only and does
set forth in the aforesaid draft of complaint ,

not constitute an admission by respondents that the law has been
violated as alleged in such complaint , and waivers and other

provisions as required by the Commission s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act , and that complaint should issue stating
its charges in that respect , and having thereupon accepted the

executed consent agreement and placed such agreement on the
public record for a period of sixty (60) days, now in further
conformity with the procedure prescribed in Section 2. 34 of its Rules
the Commission hereby issues its complaint, makes the following
jurisdictional findings and enters the following order:

I. Respondent Mentholatum Company is a corporation orga-

nized, existing and doing business under and by virtue of the laws of
the State of Delaware, with its offce and principal place of business
located at 1360 Niagara St. in the City of Buffalo , State of New York.
2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.
ORDER

It is ordered

That respondent, tbe Mentholatum Company, a

corporation. its successors and assigns , and its officers , agents

representatives and employees, directly or through any corporation
subsidiary, division or other device (hereinafter
respondent" ), in
connection with the advertising, offering for sale, sale or distribution
of any dental device or dental product , forthwith cease and desist
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from disseminating or causing the dissemination of any advertisement by any means in or affecting commerce which makes any
representation directly or indirectly that is inconsistent with,

negates or contradicts any statement concerning matters of health,
safety or effcacy set forth on the labeling of any such device or

product or which in any way limits, qualifies or detracts from any

such statement appearing on the labeling of any such device or
product.
II.
It is further ordered,
That respondent, in connection with the
advertising, offering for sale, sale or distribution of any dental device

or dental product (except denture cushions as provided for in

Paragraph 3), shall, in disseminating or causing the dissemination
by any means in or affecting commerce of any advertisement which

makes any representation directly or indirectly (other than those
prohibited in I above) regarding duration of use of any such product,
disclose clearly and conspicuously any labeling warning regarding
duration of use of such device or product.
It is agreed , for the purposes of this Order , that ill the event a label
or packaging warning regarding duration of use is no longer utilized
for any such product , advertisements for said dental device or

product need not bear a disclosure regarding duration of use.

II.
It is further ordered

That respondent , in connection with the

advertising, offering for sale , sale or distribution of the product Snug
Denture Cushions or any other denture cushion , when making any
representation regarding the duration of use of said product (other

than those prohibited

in I, above), shall

disclose clearly and

conspicuously that said product is only appropriate for short-term

use until a denture wearer is able to see a dentist for the adjustment
of his or her loose or il- fitting dentures. For the purposes of this
Order , it is agreed that respondent may use the term " for weeks " in

the advertising of denture cushion products so long as the terms
temporary" and " only until a dentist can be seen " are included, and
the advertisement does not imply the product should be used on a

long- term basis.

It is further agreed, for the purposes of this Order , that in the
went that the Snug Denture Cushion product is no longer regarded
'y the federal Food and Drug Administration as suitable only for

THE MENTHOLATUM CO. , INC.
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short-term , non- regular use, the respondent may seek from the
Commission amendment of this portion of this Order.
IV.

It is further ordered That respondent shall forthwith distribute a
copy of this Order to each of its operating divisions.

That respondent notify the Commission at
It is further ordered,
least thirty (30) days prior to any proposed change in its corporate
status such as dissolution ,

emergence of a successor corporation, the
creation or dissolution of any subsidiaries, and assignment or sale of
the business , or any other change in the corporate respondent that
may affect compliance obligations arising out of this Order.
It is further ordered,
That respondent shall , within sixty (60) days
after this Order becomes final , and annually thereafter for three (3)
years , fie with the Commission a report , in writing, signed by
respondent, setting forth in detail the manner and form in which it
has complied with this Order.
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IN THE MA TI' ER OF

ENCYCLOPAEDIA BRITANNICA , INC. , ET AL.
MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT
Docket 8908. Decision, March

9.

1976-Modifying

Order,

Oct.

28,

1980

This order modjfies Paragraphs II(A), (B), (D) and (E) of the original Commission
order issued March 9 , 1976 (41 FH 19301 , 87 F. G 421) against respondents.

The modifications permit respondents , for a one- year period , to use alternative means of making prescribed disclosures regarding their sales solicitation

activities. This action affords respondents further opportunity to propose
provisions that wil lessen any undue financial impact on them and to
demonstrate to the Commission that these provisions wil effectively communicate to prospective customers , the disclosures required by the previous

order,

ORDER MODIFYING CEASE AND DESIST ORDER
On March 9 , 1976, the Commission issued an Order in this docket
against Encyclopaedia Britannica , Inc. , a corporation , and Britanni'a Home Library Services , Inc. , a corporation. The Order includes,
nter alia,
provisions (Paragraphs II(A) and II(B)) requiring responlent , Encyclopaedia Britannica, Inc. , to disclose in certain advertisng and in a specified manner that persons who reply as requested
lay be contacted by a salesperson for the purpose of selling
,spondent' s products. Furthermore , the Order (Paragraphs II(D)

"d lICE)) requires that when a sales representative of the respon-

mt visits the home or place of business of potential purchasers of
spondent' s products, such representatives shall , at the time
:.mission is sought , present a ;) by 5 card which identifies the sales

presentative and discloses that the purpose of the visit is to sell
;pondent' s products.
)n August 2 ,

1979, the United States Court of Appeals for the
renth Circuit affrmed and enforced the Commission Order in this
,keto On March 17, 1980 , the Supreme Court of the United States
tied respondents ' petition for
certiorari.
Accordingly, pursuant to
tion 5(g)(3) of the Federal Trade Commission Act , as amended
Order ofthe Commission in this docket is now final.
uring the time their

certiorari

petition was pending in the

reme Court , respondents initiated discussion with the staff of the
mission concerning possible modifications of Paragraphs II(A),
, II(D) and II(E) of the Commission s Order. On March 18 , 1980,
graphs II(A), (B), (D), and (E) of the Commission s Order were

__-
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stayed until further notice in order to permit the Commission to
consider proposed modifications. On March 26, 1980 ,

respondents

fied their "Request to Reopen Proceedings and Modify Order.
Respondents fied a memorandum in support of this request on May
, 1980. In their petition and supporting memorandum , respondents
asserted that , without such modifications , they would be placed at a
competitive disadvantage, resulting in substantial financial harm to
their business operations. Respondents also asserted that they have
adopted in the last several years new sales procedures, including

disclosures in advertising and in business callng cards presented by
salespersons at the door of prospective customers , which effectively

disclose to prospective customers the direct sales solicitation purpose
and nature of such sales activities.
Pursuant to Section 2. 51 of its Rules of Practice, the Commission

invited public comment on respondents ' petition to modify the
Order. Having considered respondents petition and supporting
memorandum , and the comments received , the Commission has

determined that it would be appropriate to provide

respondents

further opportunity to (1) propose provisions that would lessen any
undue financial impact on them and (2) present evidence demonstrating that such provisions will effectively communicate the
information required by the original Order. Furthermore, with
respect to the advertising disclosures required by Paragraphs Il(A)
and Il(B), the Commission has determined that , without necessity of
further evidence ,

certain modifications of the advertising disclosures
communicate effectively while allowing

can be ordered which wil

respondents alternative methods of making the disclosures.
Therefore. it is ordered.
That Paragraphs Il(A), (B), (D) and (E) of
the Order issued in this docket on March 9 , 1976 shall be modifed as
follows:

Paragraph Il(A) shall read:
A. Disseminating or causing to be disseminated any advertisement or promotion
al material which solicits participation in any contest , drawing or sweepstakes , 0
solicits any response to any offer of merchandise , service or information , unless

such solicitation clearly and conspicuously

discloses that a person who replies a

requested may be contacted directly by a salesperson for the purpose of sellin
respondent' s products, using one of the foHowing disclosures:
IMPORTANT: This card

designation

wil let

if appropriate)

you know

( contact me at home)

call or visit me
(contact me in person)

of my

interest and enable your (locatic

sales representative to
(information)

with

( details)
( facts

FEDERAL TRADE COMMISSION DECISIONS
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on how I may (purchase) (applicable productj.

( buy)
IMPORTANT; Returning this card

allows me to have your (location designation , if

appropriate) sales representative
(information)

( contact me at home)

call or visit me

with

(contact me in person)

( details)
( facts

on how I may (purchase) (applicable product).

( buy)
IMPORTANT; Returning this card

will enable your (location designation ,

if

appropriatel sales representative to

(information)

( contact me at home)

call or visit me

with

( details)

(contact me in person)

facts )

on how I may (purchase) (applicable product).

( buy)
Upon prior approval in writing of the Assistant Director of the Division of Compliance
of the Bureau of Consumer Protection , or his designee , respondent may use any other

disclosure that clearly and conspicuously discloses that a person who replies

requested may be contacted directly by a salesperson

for the purpose of sellng

respondent' s products. A request for approval shall be in writing and shall be deemed
granted if not disapproved within 30 days after receipt by the Assistant Director of the
Division of Compliance of the Bureau of Consumer Protection.

Paragraph lI(B) shall read:
B. Providing any return card, coupon or other device which is used to respond to
any advertisement or promotional material covered by Paragraph Il(A) above, unless
one of the disclosures set forth in such Paragraph, or a disclosure approved by the
Assistant Director of the Division of

Compliance or his designee as satisfying the

requirements of Paragraph II(A), clearly and conspicuously appears in immediate
proximity to the space provided for a signature or other identification of the
responding party. During the one (1) year period from the date this Order become
final , respondent may submit a request to reopen these proceedings pursuant to
3ection 2. 51 of the Commission s Rules of Practice. Such petition shall contain
nformation demonstrating that any proposed modifications of Paragraphs II(A) and
I(B) will clearly and conspicuously disclose to potential purchasers of respondent'
Iroducts that a person who replies as requested may be contacted directly by a
ales person for the purpose of selling respondent' s products. The foregoing sentence
hall not be construed as a limitation on respondent' s submission of additional
lformation regarding the request to reopen ,

including information relating to the
nancial impact of Paragraphs Il(A) and II(B) on respondent. Should a request be
Ihmitted ,

the Commission shall determine whether to reopen these proceedings

ithin one hundred- twenty (120) days of receipt of such request. The procedure to
'open the proceedings as set forth herein is in addition to ,

and not in lieu of, any

.., -..-. ,
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other procedure (or time period with respect to such procedure) permitted by law or
the Commission s Rules of Practice.

II(D) shall be amended by adding the following

3. Paragraph

proviso at the end thereof:
Provided, however that for one (1) year from the date this Order becomes final
respondent may, in lieu of the card required by this Paragraph of the Order
substitute a business card of at least 2 inches by 3- 1/2 inches containing only the

following information:
(1) the name of the corporation
(2) the name of the salesperson

(3) the term " sales representative
(4) An address and telephone number at which the corporation or salesperson may
be contacted
(5) the product or the corporation Ie-go or identifying mark.

During this one (1) year period , respondent shall comply in all other respects with the
requirements of Paragraph II(D) above. Prior to the expiration of the aforesaid time
period , respondent may submit a request to reopen these proceedings pursuant to
Section 2. 51 of the Commission s Rules of Practice. Such petition shall contain
information demonstrating that the business card required in Paragraph II(D), as
modified above , is effective in communicating to potential purchasers , prior to the
entry into their homes or places of business by any of respondent' s

sales representa-

tives , that the purpose of the sales representative s call is to solicit the sale of
respondent' s products. The foregoing sentence shall not be construed as a limitation
on respondent' s submission of additional information regarding the request to reopen
including information on the financial impact of Paragraph II(D) on respondent.

Should a request be submitted, the Commission shall determine whether to reopen
these proceedings within one hundred- twenty (120) days of receipt of such request.
Respondent may continue to use the business card , as described by this proviso,
during
the time that a request to reopen these proceedings pursuant to this Paragraph is

pending, and , if such proceedings are reopened , until the Commission determination
of the matter has become final. The procedure to reopen the proceedings as set forth
herein is in addition to, and not in lieu of, any other procedure (or time period with
respect to such procedure) permitted by law or the Commission s Rules of Practice.

4. Paragraph

II(E) shall be amended by striking the words "

direct each such person to read the information contained on such
card. " The amended Paragraph shall read:
E. Failing to give the card , required by Paragraph II(D) above , to each person and
to provide each such person with an adequate opportunity to read the card before
engaging any such person in any sales solicitation.
It is further ordered,
That the foregoing modifications shall
become effective upon service of this Order.

- -
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That the stay issued on March 18 , 1980 shan
be vacated and Paragraphs Il(A), (B), (D) and (E), as modified by this
It is further ordered,

Order , shan have fun force and effect upon service of this Order.
Commissioner Pitofsky did not participate.
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IN THE MATrER OF

UNIVERSAL BODYBUILDING, INC. , ET AL.
CONSENT ORDER , ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT
Docket C- 3048.

Complaint,

This consent order requires ,

Nov.

5.

980- Decision . Nov.

.5,

1980

among- other things , a Redford, Mich. seller of various

bOdybuilding and self- improvement courses and products to cease from using

aduIt models and testimonials in advertisements directed to non-adults; and
unless
it has tests or studies available which indicate that unsupervised use of its
products will not be harmful to non- adults. The firm is further prohibited
from making any unfair , deceptive or unsubstantiated product claim in
advertising or other promotional material; and required to maintain specified
advertising or promoting the sale of bodybuilding products or courses ,

records for a particular period.

Appearances
For the Commission:

Deandra Kraus.

For the respondent:

Richard B. Poling, Jr. , Moore, Sills, Poling,

Wooster

Sinn Birmingham , Mich.
COMPLAINT

The Federal Trade Commission has reason to believe that Universal Bodybuilding, Inc. , a corporation , and Morris Mitchell , individually and as an offcer of Universal Bodybuilding, Inc. , have violated
the provisions of the Federal Trade Commission Act. It appears to
the Commission that a proceeding by it would be in the public

interest. The Commission hereby issues its complaint as follows:
PARAGRAPH 1. Respondent Universal Bodybuilding, Inc. is a

corporation with its principal offce and place of business located at
26903 West Eight Mile Road, Redford, Michigan.

Respondent Morris Mitchell is president of Universal Bodybuilding, Inc. He formulates, directs and controls the policies , acts and
practices of Universal Bodybuilding, Inc. His address is the same as
that of Universal Bodybuilding, Inc.

All allegations made in the present tense include th" past tense.
PAR. 2. In the conduct of their business, respondents sell bodybuilding, muscle- building and other self- improvement courses, devices, and products (hereafter products) directly to the purchasing
public, including young people under 17 years of age (non-adults),

in

784
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various States of the United States and in the

District of Columbia.
PAR. 3. To promote the sale of their products , respondents prepare

or cause to be prepared , advertisements which they publish or cause
to be published in various publications, including publications

directed to and read primarily by non- adults, which are distributed

throughout the United States.
PAR. 4. Typical but not aJi inclusive of such

following:

advertisements are the
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PAR. 5. By and through the preceding advertisements and other

advertisements, respondents represent , directly or by implication
that a typical consumer who is likely to respond to respondents
advertisements wil attain rapid improvement in his
appearance, add muscles ,

physical

lose fat and gain respect from his peers.

PAR. 6. By and through the preceding advertisements and other

similar representations, respondents represent , directly or by implication, that the Universal Bodybuilding System:
1. makes muscles appear
2. is 200% to 300% more

quickly and easily, with little effort;
effective in muscle- building than any

form of isometrics; and

3. is the fastest muscle-building system in the world.
This list is representative ,

but not all inclusive

, of the representa-

tions made by respondents.
PAR. 7. By and through the preceding advertisements and other
similar advertisements, respondents represent , directly or by implication , that the endorsements presented in the advertisements

represent the typical and expected results

of use of respondents

products in the manner depicted in the advertisement by a typical

consumer who is likely to respond to respondents ' advertisements.
PAR. 8. By and through the preceding advertisements and other

advertisements , respondents represent, directly or by implication
that the physical stature of the models featured in the advertise-

ments is attainable through use of respondents '

products in the

manner depicted in the advertisements by a typical consumer who is
likely to respond to respondents ' advertisements.
PAR. 9. By and through the preceding advertisements and other

advertisements, respondents represent, directly or by implication
that they have , and rely on, competent scientific tests or studies
sufficient to provide a reasonable basis to believe that the above
representations are true.
PAR. 10. By and through the preceding advertisements and other

advertisements directed to and read primarily by non-adults , respondents represent that use of respondents ' products without appropriate supervision wil not be harmful to non-adult consumers.
PAR. 11. In truth and in

fact and in contradiction

to the

representations of respondents:
A. Use of respondents ' products wil not allow a typical consumer
who is likely to respond to respondents ' advertisements to rapidly
attain a change in physical appearance, add muscles , lose fat or

command respect from everyone he meets.

FEDERAL TRADE COMMISSION DECISIONS
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In addition:
1. the Universal Bodybuilding System does not

appear quickly and easily, with litte

make muscles

effort;

2. the Universal Bodybuilding System is not 200 to 300 percent

more effective in muscle-building than any form of isometrics; and
3. the Universal Bodybuilding System is

not the fastest muscle-

building system in the world.
B. The endorsements presented in respondents ' advertisements
do not represent the typical and expected results of use of respondents ' products in the manner depicted in the advertisements by a
typical consumer who is likely to respond to respondents ' advertise-

ments.
C. The

physical stature of the models featured in these advertise-

ments is not attainable through use of respondents '

products in the
manner depicted in the advertisements by a typical consumer who is
likely to respond to respondents ' advertisements.
D. Respondents, at the time such representations were made , did
not possess and rely on competent substantiation suffcient to

provide a reasonable basis to believe that the representations were
true.
E. Respondents , at the time the representation in Paragraph Ten
was made , did not have , and rely on, competent scientific tests or
studies sufficient to provide a reasonable basis to believe that use of
respondents ' products without appropriate supervision will not be
harmful to non-adult consumers.
Therefore , the advertisements referred to above are unfair and
deceptive.
PAR. 12. To promote the sale of their products, respondents

disseminate advertisements which are directed to non-adults and
which are read by an audience which is primarily composed of nonadults. In these advertisements, respondents make use of pictures or
drawings of professional adult bodybuilding or weight- lifting models

to promote their products.

The physical stature of the models

depicted in these advertisements is unattainable by the non-adults

who read them. In these advertisements, respondents also make use
of testimonials of adults who have used respondents ' products. The
results achieved by these adults cannot be achieved by the nonadults who read these advertisements.
PAR. 13. The use by respondents of the pictures or drawings

described in Paragraph Twelve has the tendency and capacity to

UNIVEHt:AL tiUUIDUU.....u....
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mislead non-adults as to the results they might achieve through use
of respondents ' products.
PAR. 14. The use by respondents of testimonials which relate the

experience of adults who have used respondents ' products as related
in Paragraph Twelve has the tendency and capacity to mislead non-

adults to believe that they wil experience similar results.
Therefore, the advertisements referred to in Paragraph Twelve
are unfair and deceptive.

PAR. 15. The use by respondents of these unfair and

deceptive

advertisements has the tendency and capacity to mislead consumers
especially non-adults , into erroneous and mistaken beliefs regarding
the results of use of respondents ' products and to purchase substan-

tial quantities of respondents ' products by reason of these erroneous
and mistaken beliefs.
PAR. 16. The acts and practices of respondents, as alleged in the
preceding paragraphs, are all to the prejudice and injury of the

public and constitute unfair and deceptive acts and practices in or
affecting commerce in violation of Section .5 of the Federal Trade
Commission Act ,

as amended.
DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Seattle Regional Offce
proposed to present to the Commission for its consideration and
which , if issued by the Commission , would charge respondents with
violation ofthe Federal Trade Commission Act; and
The respondents , their attorneys , and counsel for the Commission
having thereafter executed an agreement containing a consent

order , an admission by the respondents of all the jurisdictional facts
a statement that the
signing of said agreement is for settlement purposes only and does
set forth in the aforesaid draft of complaint ,

not constitute an admission by respondents that the law has been
violated as alleged in such complaint, and waivers and other
provisions as required by the Commission s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating
its charges in that respect , and having thereupon accepted the

executed consent agreement and placed such agreement on the
public record for a period of sixty (60) days, now in further
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conformity with the procedure prescribed in Section 2. 34 of its Rules,
the Commission hereby issues its complaint , makes the following
jurisdictional findings and enters the following order:

1. Respondent Universal

Bodybuilding, Inc. is a corporation with

its principal offce and place of business located at 26903

West Eight

Mile Road, Redford , Michigan.

Respondent Morris Mitchell is president of Universal Bodybuilding, Inc. He formulates, directs and controls the policies, acts and
practices of Universal Bodybuilding, Inc. His address is the same as
that of Universal Bodybuilding, Inc.
2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents , and the proceeding
is in the public interest.

ORDER

This order applies to respondent Universal Bodybuilding, Inc. , a
corporation , its successors and assigns and its officers, agents
representatives and employees, in connection with offering for sale
sale or distribution of any bodybuilding, muscle- building or other

self- improvement products, devices or courses directly or through

any corporation. subsidiary, division, or other device in or affecting
commerce, as commerce is defined in the Federal Trade Commission
Act , as amended. This order applies to respondent Morris Mitchell in
connection with advertising, offering for sale, sale or distribution of
any bodybuilding, muscle-building

or other self- improvement products , devices or courses in or affecting commerce, as commerce is
defined in the Federal Trade Commission Act, as amended. This
order shall not apply to Morris Mitchell insofar as he is involved

only in the bona fide sale of advertising services to businesses which
are not involved in the sale or offering for sale of any bodybuilding,
muscle- building, or other self- improvement products, devices or

courses and in which he or members of his immediate family have no
financial interest.
For purposes of this order " non-adults " shall mean persons under
l7 years of age. Advertisements directed to non-adults shall mean all
ldvertisements and promotional material:
1. whose dominant appeal is to non-adults;

2. mailed

directly to a person who respondent has reason to

elieve is a non.adult; or
3. disseminated in publications whose audience for the prior 12
lOnths was composed of a majority of non-adults.
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CI':Il- U..

783

DVU

I DU1LUll

, ll

1:1 i\L.

Decision and Order

Such publications shall include all comic
Boy s Life, Children

Digest

and

Jack and Jill.

Mad Magazine.
This list is intended

books

to be representative of publications covered by this order but not

exclusive.

It is ordered

That in all advertisements directed to non-adults

respondents cease and desist from:

A. Advertising or in any way promoting the sale of bodybuilding
or muscle- bllilding products , devices or courses (hereafter referred to
as products) until respondents have available and rely on competent
scientific or medical tests or studies adequate to show that use of the
products without appropriate supervision wil not be harmful to nonadult consumers.
B. Using pictures or drawings of adults or professional models to
promote the sale of bodybuilding or muscle- building products.
C. Making any representation , directly or by implication , unless,
at the time the representation is made , respondents have , and rely
, substantiation suffcient to provide a reasonable basis to believe
that the representation is true for the typical non-adult consumer of
respondent' s products. In interpreting this provision , respondents
shall not represent that a consumer can achieve any result unless
and until respondents can substantiate by competent tests or studies
that the result can be attained by a typical non-adult who uses the

product in the manner depicted in the advertisement. The original
data collected for any such studies performed at tbe request of or

with the financial assistance of respondents and a detailed description of how the test or study was performed must be available for
inspection by the Federal Trade Commission for at least two years
following the final use of the representation.
D. Using any testimonial which does not represent the typical
experience of non-adult consumers of respondents ' products.

E. Making any representation , directly or indirectly, which
exaggerates or overstates the results which may reasonably be
expected to result from use of any product by a non- adult.
II.
It is further ordered,

That in all advertisements respondents cease

and desist from:

Representing in any manner ,

directly or by implication
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his duties and responsibilities in connection with the business or
employment. The expiration ofthe notice provision of this paragraph

shall not affect any other obligation arising under this order.
VI.
It is further ordered,

That the respondents herein shall ,

sixty days after service of this order , fie with the

within
Commission a

written report setting forth in detail the manner and form of their
compliance with this order.
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IN THE MATTER OF

GENSTAR LIMITED
CONSENT ORDER , ETC. , IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT AND SEC. 7 OF
THE CLAYTON ACT
Doket C- :I04lJ. Complaint, Nov. 10. 1980- DecisioTl, Nov. 10. 1980

This consent order requires , among other things , a Canadian corporation engaged
in various business enterprises ,

including the manufacture and sale of

portland cement and gypsum wallboard , to cease , for a prescribed period , from
entering into or carrying out supply agreements with U. S. competitors that
provide for the exchange of cost and pricing information and permit the firm
to share in profits realized from the resale of its products in the United States.
The firm is also prohibited , for a specified time , from selling or delivering to
any " Cement Facility " for further processing or resale , products produced at
company- owned cement manufacturing plants located outside the United
States. Further, for each calendar year , beginning January 1 , 1981 and ending
December 31 , 1984 , respondent is required to make available for sale to

manufacturers having cement facilities located in the " North weRt Cement
Market " aU cement or clinker produced at it." plant at Tilbury Island, British
CoJumbia , that is not sold to Canadian customers. Additionally, the firm is
prohibited from acquirjng, without prior Commission approval , any portland

cement or gypsum wallboard manufacturing plant that is located within
geographic areas set forth in the order.

Appearances
For the Commission:

For the respondent:

Robert W Mannix

Lucian

and

Jones. Shearman

Alfred J. Ferrogari.
Sterling.

York City.

New

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Clayton Act , as amended, and by virtue of the authority
vested in it, the Federal Trade Commission, having reason to believe
that Genstar Limited, a corporation subject to the jurisdiction of the
Commission . has violated said Acts, and it appearing that a

proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint and states its charges as follows:
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DEFINITIONS

purpose of this complaint the following definitions

1. For the

shall apply:

includes Types I through V of portland cement
as specified by the American Society for Testing Materials.
(a)

(b)

Portland cement

Clinker

means a substance ranging in particle size from fine

sand grains to walnut size which is formed by heating a properly
proportioned mixture of raw materials containing calcium carbon-

ate, silica , alumina and iron oxide in a kiln to a temperature at

which fusion occurs. When ground and mixed with gypsum , clinker
becomes portland cement.
(c)
Gypsum wallboard
includes gypsum lath, veneer base, gypsum
sheathing, regular gypsum wallboard, type X gypsum wallboard
predecorated wallboard and other specialty gypsum wallboard items.
(d) The term

Northwest Cement Market

consists of Northern

California, Western Oregon and Western Washington.
(e) The term
Northern California
refers to that part of California
identified by the Bureau of Mines as Northern California (points
north and west of the northern borders of San Luis Obispo and Kern
Counties and the western borders ofInyo and Mono Counties).
(I) The term

Western Oregon

refers to all counties west of a

dividing line following the eastern boundaries of Klamath ,

Lane,

Linn , Marion , Clackamas and Hood River Counties and composed of
the counties of Klamath , Lane, Linn , Marion , Clackamas, Hood
River , Multnomah , Douglas, Jackson , Josephine , Curry, Coos , Benton , Lincoln , Yamhill , Tilamook , Washington , Clatsop, Polk and
Columbia.
(g) The term
Western Washington
refers to all counties west of a
dividing line following the eastern boundaries of Klickitat , Skamania, Lewis , Pierce, King, Snohomish , Skagit and Whatcom Counties
and composed of the counties of Klickitat , Skamania, Clark , Cowlitz
Lewis, Pierce , King, Snohomish, Skagit , Whatcom , San Juan , Island,
Kitsap, Mason , Thurston , Clallam , Jefferson , Grays Harbor , Pacific
and Wahkiakum.
(h) The term

State Area

California and Nevada.

consists of Washington , Oregon
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II.
GENST AR LIMITED

2. Respondent Genstar Limited

(hereinafter Genstar) is a CanaOne Place Vile

dian corporation with principal offces at Suite 4105 ,

Marie, Montreal , Quebec , Canada.

3. Genstar , through its divisions and subsidiaries , is engaged in
the manufacture and sale of cement , including portland cement and

gypsum wallboard. Genstar is also engaged in a variety of other
business operations including substantial business operations in or

affecting commerce of the United States.

II.
THE FLINTKOTE COMPANY

4. The Flintkote Company (hereinafter Flintkote) is a publicly

held corporation , organized and existing under the laws of the State
of Massachusetts with its principal office located at 1351 Washington
Boulevard, Stamford , Connecticut.
5. Flintkote is engaged in the

manufacture and sale of materials

and products for the building and construction industries including,

but not limited to, portland cement and gypsum wallboard.
IV.
JURISDICTION
6. At all times relevant herein , Genstar , through its divisions and
subsidiaries, has been and is now engaged in interstate negotiations
and transactions and has sold and shipped its products in interstate
commerce. Genstar has engaged in " commerce " within the meaning
of the Clayton Act and is a corporation whose business is in or affects
commerce as " commerce " is defined in the Federal Trade Commis-

sion Act.

7. At all times relevant herein, Flintkote, through its divisiono

and subsidiaries , has been and is now engaged in interstat.
negotiations and transactions and has sold and shipped its product
in interstate commerce. Flintkote has engaged in " commerce
within the meaning of the Clayton Act and is a corporation whos
business is in or affects commerce as " commerce " is defined in th
FederaJ Trade Commission Act.
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ACQUISITION

8. Between approximately June 1978 and September 1978 ,

Genswholly-owned
subsidiary
Dorster,
Inc.,
tar, through its indirectly
,
$5.
00
par
purchased 1 450 000 shares of Flintkote Common Stock
value , representing approximately 21.5% of the outstanding voting

shares of Flintkote (based upon 6, 719 107 shares of Common Stock
authorized and issued on June 30 , 1978). All of the purchases of such
shares were effected in open-market and negotiated transactions on
the New York Stock Exchange with a substantial number of holders.
On October 18 ,

1979, Genstar proposed to the board of directors of

Flintkote that Genstar make a cash tender offer

for all of the

remaining outstanding shares of Flintkote.
9. The cost of the acquisition of the shares purchased on the open
market was approximately $51, 267 010.

s acquisition of approximately 21.5% of Flintkote
Common Stock gives it the power to: (a) influence and control
Flintkote s business affairs; (b) influence the management of Flint10. Genstar

kote in favor of a merger between the two companies; and/or (c) to
provide a base from which to launch a tender offer.
VI.
TRADE AND COMMERCE

Portland Cement

11. A relevant line of commerce is the manufacture and sale of
portland cement.

12. A relevant section of the country with respect to portland
cement is the " Northwest Cement Market" as defined herein.

13. The manufacture and sale of portland cement in the Northwest Cement Market is concentrated. For the year 1978, total sales of
portland cement , as defined herein , in the relevant market amounted to approximately 5. 1 milion tons. The four largest manufacturers
had sales of approximately 3. 5 milion tons , or 69. 6% of all sales; the
eight largest manufacturers had sales of approximately 4. 8 milion
tons , or 94. 7% of all sales of portland cement.

of portland cement is
possess
substantial financial
diffcult. A successful entrant must
14. Entry into the manufacture and sale

resources , considerable technical expertise and a long- term supply of
he

necessary basic raw materials. An additional barrier to entry

,xists in the fact that existing environmental protection regulations
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make it extremely diffcult to obtain the necessary permits for new
pla.nt and terminal construction and operation as well as basic raw
materials mining operations.
15. For the year 1978 , Flintkote ranked third in sales of portland
cement in the Northwest Cement Market with approximately 18.
of all sales.
16. In 1978 ,

Kaiser Cement and Gypsum Corporation (Kaiser),

ranked first in sales of portland cement in the Northwest Cement
Market and it accounted for approximately 24.4% of all sales.
17. In 1978 , Lone Star Industries , Inc. (Lone Star) ranked second
in sales of portland cement in the Northwest Cement Market with
approximately 18. 9% of all sales.
18. Flintkote is now, and has been , a significant competitor of
Kaiser and Lone Star in the

sale of portland cement in the

Northwest Cement Market.
19. In late 1979 or early 1980, depending on when Genstar
newly constructed cement manufacturing facility at Tilbury Island
British Columbia achieves specified minimum production levels
executed long- term contracts for the sale of cement by Genstar to

Kaiser and for the sale of clinker by Genstar to Lone Star wil
become effective.
20. The contract between Genstar and Kaiser calls for Kaiser to
purchase 200 000 tons per year (TPY) of cement , substantially

composed of portland cement , for ten years with an option exercisable by Kaiser to reduce volume by up to 40 000 TPY, in any of the last
four years.

21. The contract with Kaiser , among other things , provides
Genstar with a continuing interest in the profitability at which
cement purchased from it by Kaiser is resold by Kaiser in the
Northwest Cement Market , because it uses a pricing formula which
includes a profit sharing feature in addition to a minimum guaranteed return to Genstar. Other provisions of the contract include

exchanges of cost and price information , advance estimation as to
the price at which Kaiser wil resell cement purchased from Genstar
and a guaranty to Kaiser of the most favored price for cement or
clinker purchased by any customer of Genstar for resale in the states
of Washington and Oregon.
22. The contract between Genstar and Lone Star calls for Lone
Star to purchase clinker in amounts of 250 000 TYP in the first two
years and 275 000 TPY in the next three years. The Lone Star

contract is renewable at Lone Star s option for a second five- year
term and provides for minimum purchases of clinker at the rate of

,"
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200 000 TPY for the first four years of the renewal period and
175 000 tons during the last year of the renewal period.
23. The contract with Lone Star provides ,

among other things,

that Genstar s price to Lone Star wil be determined in accordance
with the formula for determining Genstar s

price to Kaiser (less $1.50

per ton clinker allowance) and includes a

minimum guaranteed

return to Genstar equivalent to that provided by Kaiser. The Lone
Star agreement also provides for inspection of the books and records

of each party relating to any provision of the agreement , access to be

given through independent auditors, with limited direct access in
defined circumstances. Further , the contract defines events of
hardship which , should any occur , the parties are in good faith

obliged to attempt to resolve them

even to the extent of sharing the

economic burden occasioned by the hardship . The enumerated

events of hardship include among other things, the failure of the
contract price to afford Lone Star a minimum margin of U.S. $4.
per ton on cement purchased from Genstar and resold in the

Northwest Cement Market , the experience of unusual , severe and
unforeseen diffculties in the manufacture of clinker or cement by
Genstar or of cement by Lone Star; the occurrence of adverse market
developments in the area

traditionally serviced by Lone Star

Seattle plant , which causes Lone Star to cease the manufacture of
clinker at its Seattle plant for an uninterrupted period of thirty days

or more (in which case Lone Star shall be entitled to a ratable
reduction in the contract tonnage it is obliged to take from Genstar

on condition that it does not avail itself of another source of supply).
Lone Star is also guaranteed the most favored price for cement or

clinker purchased by any customer of Genstar for resale in the
States of Washington and Oregon.
24. The contracts between Genstar and Kaiser and Genstar and

Lone Star , either individually or as they operate in conjunction with
each other ,

would constitute contracts, combinations or conspiracies

in restraint of trade

, if Genstar were a direct competitor

in the

Northwest Cement Market.
Gypsum Wallboard
25. A second

relevant line of commerce is the manufacture and

sale of gypsum wallboard.

26. A relevant section of the country with respect to gypsum
wallboard is the " State Area " as defined herein.
27. The manufacture and

sale of gypsum wallboard in the 4- State

Area is concentrated. For the year 1978, total sales of gypsum
wallboard, as defined herein , in the 4- State

Area amounted to

---..-- - -
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approximately 2 959

290 MSF (MSF = 1000 square feet). The four

largest manufacturers had sales of approximately 2 065, 036 MSF , or
69. 7%

of al! sales; the eight largest manufacturers had sales of

approximately 2 891

012 MSF ,

or 97.

7% of all sales of gypsum

wallboard.
28. Entry into the manufacture and sale

of gypsum wallboard is

diffcult. A successful entrant must possess substantial financial
resources, considerable technical expertise and a long- term

supply of

the necessary basic raw materials. An additional barrier to entry
exists in the fact that existing environmental protection regulations
make it extremely diffcult to obtain the necessary permits for new
plant construction and operation as well as basic raw materials

mining operations.
29. For the year 1978 , Genstar ranked ninth in sales of gypsum
wallboard with approximately 2. 1 % of all sales. During the same
year, Flintkote ranked fourth in sales of gypsum wallboard with
14. 6% of all sales. A combined Genstar- Flintkote would have ranked

second with 16. 7% of all gypsum wallboard sales in 1978.
VII.
EFFECTS OF THE ACQUISITION

30. The effect of Genstar s

acquisition of Flintkote, a direct

competitor of Kaiser and Lone Star , may be to create a combination

in restraint of trade, which may substantially lessen competition or
tend to create a monopoly in the Northwest Cement Market in the
following ways:

(a) Actual price and other competition among Flintkote , Kaiser
and Lone Star in the manufacture and sale of portland cement may
be substantially reduced;

(b) Cooperation among Flintkote , Kaiser and Lone Star with
respect to the production , distribution , pricing and/or sale of

portland cement may be increased to the detriment of competition

generally and/or have the effect of fixing, stabilzing or maintaining
prices and/or have the effect of allocating markets or customers or
restricting availabte supplies of portland cement in the Northwest
Cement Market or sections thereof.
(c) Actual competition among competitors generally in the manufacture and sale of portland cement may be lessened.

31. The effect

of Genstar

s acquisition of Flintkote may be

substantially to lessen competition or to tend to create a monopoly in
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the manufacture and sale of gypsum wallboard in the 4- State Area
in the following ways:

(a) By eliminating actual and potential competition between
Genstar and Flintkote in the manufacture and sale of gypsum
wallboard;
(b) Actual and potential competition among competitors generally
in the manufacture and sale of gypsum wailboard may be lessened;
(c) The previously existing level of concentration in the manufacture and sale of gypsum wallboard in the 4- State Area wil be
increased and the possibilities of eventual deconcentration may be
diminished.

VII.
VlOLA TlON

32. Genstar

s acquisition of 21.5% of the Common Stock of

Flintkote constitutes a violation of Section 7 of the Clayton Act (15
G 18) and Section 5 of the Federal Trade Commission Act (15

US. C.

45).

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the New York Regional Office
proposed to present to the Commission for its consideration and
which , if issued by the Commission , would charge respondent with
violat.ion of the Federal Trade Commission Act and the Clayton Act;

and

The respondent , its attorney, and counsel for the Commission
having hereafter executed an agreement containing a consent order

an admission by the respondent of all tbe jurisdictional facts set
forth in the aforesaid draft of complaint , a stat.ement that the

signing of said agreement is for settlement purposes only and does
not constitute an admission by respondent

that the law has been
violated as alleged in such complaint , and waivers and other

provisions as required by the Commission s Rules; and

The Commission having thereafter considered the matter and
having determined that. it had reason t.o believe that the respondent
has violated the said Acts , and tbat complaint should be issued

stat.ing its charges in that respect , and having thereupon accepted

Gl'

LTD.

NSTAH

Decision and Order

795

the executed consent agreement and placed such agreement on the
public record for a period of sixty (60) days, and having duly
considered the comments fied thereafter by interested persons

pursuant to Section 2. 34 of its Rules and the recommendations of its

staff, and respondent having consented by letter from its counsel
dated September 29 , 1980 , to a modification of the agreement

containing consent order dated November 27 , 1979 , and the Commission having considered and accepted said modification , now in
further conformity with the procedure prescribed in Section 2. 34 of
its Rules, the Commission hereby issues its complaint , makes the
following jurisdictional findings, and enters the following order:
1. Respondent Genstar Limited is a corporation organized, existing and doing business under and by virtue of the laws of Canada
with its offce and principal place of business located at One Place

Ville Marie , Montreal , Quebec , Canada.

jurisdiction of the subject
matter of this proceeding and of the respondent , and the proceeding
is in the public interest.
2. The Federal Trade Commission has

ORDER

For purposes of this order , each of the following terms shall have
the meaning ascribed thereto below:

cement- equivalent short ton

means: (i) in the case of finished

cement , one short ton (2 000 pounds) and (ii) in the case of clinker
the product obtained by multiplying one short ton times 1.05.
Cement Facility
means a cement manufacturing plant or a cement
terminal , as the case may be , located in the States of Washington
Oregon , California or Nevada, and owned at the time by Flintkote or
Genstar.
Cement Market Area
means (i) the area included within the States
of Washington , Oregon, California and Nevada or (ii) the area in the

United States within a 300-mile radius of the cement manufacturing
plant presently owned by Flintkote and located at Kosmosdale in

Kentucky or (iii) the area in the United States within a 300- mile
presently owned by
Flintkote and located at Glens Falls in New York , as the case may

radius of the cement manufacturing plant

, but in each case only for so long as there is located in that area a
Product manufacturing plant owned by Genstar.
Dedicated Product
for a particular calendar year

means that
quantity of Pr oduct manufactured at the Tilbury Plant by which (i)

the total quantity of Product actually produced at the Tilbury Plant
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(ii) the quantity of Product so produced
during that year and sold to buyers located in Canada except that
the total quantity of Product actually produced at the Tilbury Plant
in any year for purposes of this definition shall in no event exceed
during that year exceeds

982 000 cement-equivalent short tons.
Flintkote
means The Flintkote Company, a Massachusetts corporation , its subsidiaries and affliates.
Genstar
means Genstar Limited and those persons, partnerships,
subsidiary or related corporations or other legal entities acting on its
behalf, their successors and assigns, including but not limited to
Dorster, Inc.
Gypsum Market Area
means (i) the area included within the States

of Washington , Oregon , California and Nevada or (ii) the area in the

United States within a 300-mile radius of the gypsum wallboard

manufacturing plant presently owned by Flintkote and located at
Florence in Colorado or (Hi) the area in the United States within a

300-mile radius of the gypsum wallboard manufacturing plant
presently owned by Flintkote and located at Sweetwater in Texas or

(iv) the area in the United States within a 300-mile radius of the
gypsum wallboard manufacturing plant presently owned by Flint-

kote and located at Savannah in Georgia or (v) the area in the
United States within a 300-mile radius of the gypsum wallboard

manufacturing plant presently owned by Flintkote and located at
Camden in New Jersey, as the case may be , but in each case only for
so long as there is located in that area a gypsum wallboard
manufacturing plant owned by Genstar.

means a company other than Flintkote or

Independent Buyer

Genstar which owns a cement manufacturing plant or a cement

terminal located in Washington , Oregon or California.
Product

means finished portland cement or clinker,

as the case

may be.
Tilbury Plant

Tilbury Island ,

means the cement manufacturing plant located at
British Columbia , for so long as the same is owned by

Genstar.
Independent Manufacturer

means a company which is engaged in

the manufacture and sale of Product in competition in the United
States with Flintkote or Genstar.

It is ordered.

That respondent Genstar ,

a Canadian corporation,

through its offcers, directors , agents , representatives , employees,
successors and assigns , directly or through any corporation , subsid-
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iary, division or other device ,

in connection with the manufacture
and sale of Product shall forthwith until January 31 , 2000 , cease and

desist from establishing, entering into ,

continuing, carrying out

enforcing or cooperating or acquiescing in any contract , agreement
combination , understanding, arrangement or common course of
action , whether express or implied, with any Independent Manufacturer doing business in the United States which has the effect of:
1. Respondent Genstar sharing in

the profit realized by any

Independent Manufacturer from the resale in the United States of
Product purchased from Genstar.
2. Providing for the price of Product sold by respondent Genstar

to any Independent Manufacturer to vary in relation to the sellng
price or margin or net realization of the Independent Manufacturer
on its resale in the United States of said Product.
3. Respondent Genstar

furnishing to, or receiving from any

Independent Manufacturer to which respondent Genstar has sold or
contracted to sell Product any information pertaining to:

(a) the cost of production of Product or sale of Product or any
component thereof for either party;

(b) the sale price or the price realized by the Independent
Manufacturer from the resale in the United States of Product
purchased from Genstar.
II.
It is further ordered,

That during the period commencing on the

final and ending on January 31 , 1990
respondent Genstar shall not, without the prior approval of the

date this order becomes

Federal Trade Commission, directly or indirectly sell or otherwise
transfer or deliver to any Cement Facility for further processing or
for resale any Product made by Genstar at any Product manufacturing plant located outside the United States and owned at the time by
Genstar.

II.
It is further ordered,

That for each calendar year during the period

commencing on January 1 , 1981 and ending on December 31 , 1984

and for so much of the year 1980 as this order may be in effect

Genstar shall make available for sale to one or more Independent
Buyers the Dedicated Product for that calendar year for delivery
B. Genstar s Tilbury Plant during that year at a reasonable
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market price (as determined during the relevant Offering Period
described below) in accordance with the following procedures:
A. Except for the year 1980, Genstar shall , during or before the
four (4) months immediately preceding such calendar year (which
four (4) months shall be called the " Offering Period" for that

calendar year), solicit orders at a reasonable market price from one

or more Independent Buyers for delivery during that calendar year
of all of the projected Dedicated Product for that year.
B. Except for the year 1980, to the extent that Genstar shall not

by November 1 during the Offering Period , have agreed to sell all of
the projected Dedicated Product for that calendar year to Indepen-

dent Buyers, Genstar shall within ten (10) business days thereafter
notify each Independent Buyer in writing that Genstar is offering to
sell , subject to prior agreements to sell to others , all or any portion of
the then uncommitted Dedicated Product for that year for delivery
during that year at a reasonable market price.
C. An Independent Buyer wishing to purchase any Dedicated

Product offered pursuant to B. above shall submit to Genstar either
a written acceptance of Genstar s offer or a written offer expressing
the Independent Buyer s willngness to purchase during that year a
specified quantity of such Dedicated Product at a specified price. Any
such acceptance or offer must be submitted by December 1 during
the Offering Period. Genstar shall enter into final agreements

seriatim to sell to one or more of those Independent Buyers at a
reasonable market price all Dedicated Product so offered for which

Genstar received either such acceptances or such offers to buy at a
reasonable market price. Genstar shall not in any event be obligated

to enter into any agreement with any Independent Buye, to sell
more Dedicated Product in a particular year than the portion thereof
which Genstar has not committed to sell to others at the time at
which the agreement to sell under this provision C. is entered into

with that Independent Buyer.
D. Genstar shall be in complete compliance with the provisions of
this Part III for 1980 if Genstar in fact sells to one or more
Independent Buyers all of the Dedicated Product produced during
that period of the year when this order may be in effect.

IV.

It is further ordered That , for so long as the contract or contracts
described below remain in force and effect , the provisions of Part III
of this order shall be of no force or effect whatsoever if Genstar and
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one or more Independent Buyers execute supply contracts pursuant
to which Genstar shall become obligated to deliver F.

B. tbe

Tilbury Plant Product manufactured at the Tilbury Plant to such
buyer or buyers, as the case may be, in amounts not less than 200 000
cement-equivalent short tons for 1980 and 300 000 cement-equivalent

1982 , 1983 and 1984 provided that no such
supply contract contains any terms (i) which provide for one party to
short tons for each of 1981 ,

furnish to the other data regarding either party s costs of production
or sale , or profits on sales , of Product or (ii) which provide for the
price of Product sold by Genstar to such buyer to vary in relation to
the sellng price or margin or net realization of the buyer with
respect to resales of that Product or (iii) entitle Genstar to comply
with the terms of such contract by supplying Product from any

Cement Facility. Such a supply contract shall satisfy the requirementE of this Part IV notwithstanding the fact that Genstar

obligation to supply under the contract may be subject to (i) force

majeure, (ii) rights to reduce the quantity to be purchased which are
exercisable by the Independent Buyer. and (iii) rights of Genstar to
prorate Product among its customers if celnent and clinker manufac-

tured by it are short of the quantities required to supply its
customers ' requirements.

It is further ordered.

That respondent Genstar maintain adequate

records , to be furnished upon request of the staff of the Federal
Trade Commission , which evidence con1pliance with the provisions of

this order, including, but not limited to records showing: the total
quantity of product produced at the Tilbury Plant in the calendar

year 1979 and each subsequent year for five (5) years up to and
including the year 1984; the total quantity of Product so produced
during each such year that was sold to buyers in Canada including
the names and addresses of said buyers; copies of notices mailed to

Independent Buyers in the United States soliciting orders for the
Dedicated Product; copies of acceptances and sales agreements with
said Independent Buyers and the names, addresses and the amount
of Product purchased by each Independent Buyer in the United

States.
VI.

It is further ordered That Genstar s obligations under this order
shall terminate if the following two conditions are met: (i) Genstar
sball not prior to October 31 ,

1980 purchase any additional voting
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securities issued by Flintkote and (ii) Genstar shall have divested
prior to October 31 , 1980 all interests it presently holds, directly or
indirectly, in voting securities issued by Flintkote.
VII.

It is further ordered That prior to January 31 , 1985 Genstar shall
cease and desist from acquiring, directly or indirectly, without the
prior approval of the Federal Trade Commission, the whole or any
part of:
A. any

equity securities in excess of three (3) percent of the

securities issued by any company,
corporation or partnership which is engaged in either (i) the
manufacture of Product in any Cement Market Area or (ii) the
outstanding shares of such

manufacture of gypsum wallboard in any Gypsum Market Area; or
B. any Product manufacturing plant or distribution terminal
located in any Cement Market Area other than a Product distribution terminal which has not been used as such for at least three (3)

months immediately preceding such acquisition; or
C. any gypsum wallboard manufacturing plant located in any
Gypsum Market Area.

VII.
It is further ordered,

That Genstar , within sixty (60) days after

service upon it of this order , fie with the Federal Trade Commission

a report, in writing, setting forth in detail the manner and form in
which it has complied with this order.
IX.

It is further ordered That respondent Genstar notify the Commission at least thirty (30) days prior to any proposed change in the
respondent Genstar such as dissolution, assignment or sale resulting
in the emergence of a successor corporation , or any other such

change in the corporation which may affect compliance obligations

arising out of the order.
Commissioner Pitofsky did not participate.
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IN THE MATTER OF

AMERICAN ART CLAY CO., INC.
CONSENT ORDER , ETC. , IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT
Docket C-- 30So.

Complaint, Nov.

This consent order requires ,

980- Decision, Nov.

980

among other things, an Indianapolis , Ind. manufactur-

er of art materials to cease fixing the prices of its

products. The firm is

required to establish an interest- bearing escrow account for the purpose of

making restitution to consumers for purchases of certain school art materials.
Further , the firm is required to distribute consumer redress funds to any state
institutions which purchased said products; the FtC, with the cooperation of
the State Attorneys General , wil distribute the respective funds in lump-sum
amounts to each of the states which satisfy the application requirements for
receiving the money.

Appearances
For the Commission;

Suzan L. Belman.

For the respondent:

Joseph W Burns, Lovejoy, Wasson, Lundgren

& Ashton,

New York City.
COMPLAINT

The Federal Trade Commission , having reason to believe that the
above- named respondent has violated the Federal Trade Commission
Act , and that a proceeding by it in respect thereof would be in the
public interest ,

issues this complaint.

Respondents
1. Respondent American Art Clay Co., Inc. is an Indiana corpora-

tion , with its principal offce located at 4717 West 16th St.
Indianapolis , Indiana.

2. At all times relevant to this complaint, respondent has beer
engaged in the manufacture , offering for sale , sale, and distributior
of chalks , crayons, watercolors , or tempera paints.

Commerce
3. Respondent

maintains, and has maintained, a substanti,

course of business, including the acts and practices alleged in th

complaint ,

in or affecting

commerce, as " commerce "

Section 4 of the Federal Trade Commission Act, as

is defined

amended.
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Competition
4. In the course and conduct of its business , and at all times

mentioned herein , respondent has been in competition with other
corporations, firms , or individuals engaged in the manufacture
offering for saie , sale, and distribution of chalks, crayons, watercolors, or tempera paints, except to the extent that competition has
been restrained by the acts and practices alleged in this complaint.
Nature of the Offense

5. In the course and conduct of its business , respondent has

engaged, or is engaging, in the following acts or practices , among
others:
(a) For some years from at least as early as 1972, respondent and
competitors engaged in the manufacture and sale of chalks, crayons,
watercolors, or tempera paints , met, discussed and exchanged, prior
to the publication of price lists for the forthcoming year , certain

prices for those products, which were to be contained in such price
lists.

(b) Through the meetings , discussions, and exchanges alleged in
paragraph 5(a), respondent and competitors engaged in the manufac-

ture and sale of chalks, crayons, watercolors, or tempera paints
reached understandings or agreements concerning certain prices for
those products to be contained in the published price lists for the
forthcoming year.
(c) For some years from at least as early as 1972 , respondent and

,ompetitors engaged in the manufacture and sale of chalks, crayons
vatercolors , or tempera paints published and had in effect price lists

rhich reflected a uniformity of retail prices for certain, if not all
halks, crayons, watercolors , or tempera paints. The price lists
sually were in effect for one year , and were used to establish
niform prices for sales to distributors and other customers.

(d) The price lists alleged in paragraph 5(c) reflected tbe undermdings or agreements alleged in paragraph 5(b).

6. By means of certain , if not all , the acts and practices alleged in
ragraph 5 , among others, respondent , in combination , agreement,

derstanding, or conspiracy with others , has fixed or is fixing the
ces at which certain , if not all , chalks, crayons, watercolors, or
lpera paints were or arc sold.

hus , respondent has engaged , or is engaging, in unfair acts or
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practices in violation of Section 5(a)(1) of the Federal Trade
Commission Act.

Effects
7. The capacity,
respondent was to:

tendency or effect of the above conduct

(a) Fix, control, establish , stabilze , or maintain the prices at which

various of respondent' s chalks ,

crayons, watercolors, or tempera

paints are sold or resold.
(b) Lessen , eliminate , frustrate or hinder actual or potential
competition in the sale and distribution of various of respondent'

chalks, crayons, watercolors , or tempera paints.

(c) Artificially inflate the price paid by consumers for various of
respondent' s chalks, crayons , watercolors , or tempera paints.

(d) Deprive consumers of prices determined by free and open
competition and of the other benefits of competition.
8. The acts and practices of respondent alleged here constitute
unfair acts or practices in violation of Section 5(a)(I) of the Federal

Trade Commission Act.
DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
bereof, and the respondent having been furnished thereafter with a

copy of a draft of complaint which the Cleveland Regional Office

proposed to present to the Commission for its consideration and
which , if issued by the Commission, would charge respondent with a
violation of the Federal Trade Commission Act; and
The respondent , and its attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order

dated April 17 , 1980 and modified as of September 12 , 1980 ,

an

admission by the respondent of all the jurisdictional facts set forth in
the aforesaid draft of complaint , a statement that the signing of said

agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint , and waivers and other provisions as required by the
Commission s Rules; and
The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act , and that complaint should issue stating its
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charges in that respect , and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days , and having duly considered the

comments filed thereafter by interested persons pursuant to Section

34 of its Rules, now in further conformity

with the procedure

prescribed in Section 2. 34 of its Rules, the Commission hereby issues
its complaint , makes the following jurisdictional findings , and enters
the following order:

1. Respondent American Art Clay Co. ,

Inc. is an Indiana corpora-

tion, with its principal office located at 4717 West 16th St. in the City
of Indianapolis , State of Indiana.
2. The Federal Trade Commission has jurisdiction of the subject

matter of this proceeding and of the respondent, and the proceeding
is in the pub! ic interest.
ORDER

As used in this order:
(a)
Person
means any individual , partnership, firm , corporation
association , or other business or other legal entity.
State
means a state, the District of Columbia , Puerto Rico , the
') (b)

/ Virgin Islands, Guam ,

American Samoa , the Northern Mariana

Islands, and any other territory of the United States.
(c)
State Institution
means any state agency, instrumentality, or
institution or any political subdivision thereof,

limited to ,

including, but not

any county, city, town , municipality, or school district
which purchases school art materials.
(d)
Art materials
means any of the following products: adhesives
(including art and craft glue and white paste), art kits (including
combinations of crayons , watercolors, brushes, glue or chalk),
brushes, chalks (including art , chalkboard and industrial chalk),
craft kits (including fabric crayons and fabric crayon kits), crayons
(including drawing, checking, and marking crayons), modeling clays

oil pastels, paints (including finger paint ,

finger paint powder

tempera, poster paint , watercolors , and transparent , powder. and
textile paints), paper (including finger paint paper and stencil
paper), water color markers , stencil brushes , chalkboard cleaner
stencil knives , pencils (including drawing and charcoal pencils),
modeling material , excello squares, ink (including printing ink),
linoleum blocks ,
(e)

Respondent

linoleum , acrylics, and media mixer.

means American Art Clay Co. ,

Inc.

, an Indiana

AMERICAN Aln
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corporation, its subsidiaries and divisions

, with its principal offce

located at 4717 West 16th St. , Indianapolis, Indiana.

It is ordered,

That respondent ,

its successors and assigns, and its

offcers, and respondent' s agents, representatives , and employees,
indirectly, or through any corporation, subsidiary,

directly or

division or other device , in connection with the manufacture

offering for sale, sale or distribution of art materials in or affecting
commerce, as " commerce " is defined in the Federal Trade Commission Act, do forthwith cease and desist from directly or indirectly:
(1) Entering into, maintaining, or enforcing any agreement

combination , understanding or plan with any competitor to fix
determine , establish , or maintain the prices, discou nts or other
terms or conditions for the sale of art materials.

(2) Submitting any bid to any customer or prospective customer for
the sale of any art materials when any price, term or condition of
sale or any element contained in such bid was discussed witb

disclosed to, or received from, directly or indirectly, any competitor
actual or potential.
(3) Circulating or sending to , or exchanging with , any other person
who manufactures, distributes, markets or sells art materials , any
price list , price quotation or pricing factor applicable to art materials except for price lists , price quotations, or pricing factors

provided to or received from any person in the course of, and solely
related to , negotiating for, entering into , or carrying out bona fide

sales or potential sales by respondent directly to such personadvance of the printing, publication , effectuation , circulation or
communication of such price lists, price quotations, or pricing factors

to customers generally.
(4) Collecting from , circulating to or exchanging with, or reporting
or recommending to any competitor who manufactures , distributes,

markets or sells art materials, any cost factor or average cost of
manufacture or sale of art materials , or any formulas for computing
such cost.

(5) Communicating or exchanging with any other person who
manufactures , distributes, markets, or sells art materials , any actual
or proposed price, price change, discount, or other term or condition
of sale at or upon which art materials are to be , or have been , soldexcept for such information provided to or received from any person
in the course of, and solely related to , negotiating for , entering into
or carrying out bona fide sales or potential sales by respondent
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to the communiCation of such

information to customers generally.
(6) Disclosing to , or communicating to , any other person
manufactures, distributes , markets , or sells art materials:

who

(a) respondent' s intention to submit , or not to submit , a bid to any
purchaser
(b) the fact that a bid has or has not been submitted prior to the
communication of such information to the general public , or
(c) the content of any bid prior to the communication of such
information to the general public;

except that, in declining to furnish a price quotation to a distributor

to be used in connection with a particular bid, respondent may
disclose that the reason for such refusal is respondent' s intention to

bid directly.

It is further ordered,

That respondent shall, for a period of five (5)

years from the date of entry of this order, furnish simultaneously

with each bid or quotation required to be sealed which is submitted
by it for the sale of art materials to any purchaser , a written

certification by an officer of respondent , that such bid was not in any
way the result , directly or indirectly, of any agreement , understanding, or communication with any other producer, seller or distributor.

It is further ordered That , for a period of five (5) years from the
respondent shall preserve all written

date of entry of this order ,

price computations and other written calculations actually per-

formed by respondent in the preparation and submission of any bid

required to be sealed which is submitted to any actual or potential

purchaser of art materials. Respondent shall retain such written
computations and calculations for a period of at least five (5) years
from the date each bid which is based on such computations or

calculations is submitted to any purchaser.

It

,further ordered,

That:

(1) Prior to the fifth day after the date this order is served
espondent, the respondent shall establish an Escrow Account at the

~~~~ . "-...
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Continental Bank , 30 North LaSalle St., Chicago , Ilinois , and shall
designate Continental Bank as the Escrow Agent to receive monies,

information and documents , to disburse monies and to carry out such
other functions as may be provided for pursuant to the terms of this
order , and the written directions of the Federal Trade Commission or
its designee. The duties of the Escrow Agent shall be as outlned in
the Escrow Instructions here attached as Appendix A and incorpo-

rated herein. Further , the parties shall be bound to the terms of said
Escrow Instructions whether or not they are signatories thereto.

(2) Respondent shall deposit twenty-five thousand doHars ($25 000)
in the Escrow Account in the following manner. A first deposit of ten
thousand dollars ($10 000) shall be made prior to the fifth day after

the order is served on respondent,

a second deposit of seven

thousand , five hundred dollars ($7 500) shall be made on or before
the first annual anniversary of the date of the first deposit, and the

third and final deposit

of the remaining seven thousand,

hundred dollars ($7 500) shail be made on or before

five

the second

annual anniversary of the date of the first deposit.

(3) All interest earned on the funds

deposited in the Escrow

Account shall be added to the Escrow Account and disbursed by the

Escrow Agent pursuant to the terms of this order , the Escrow
Instructions, and the written directions of the Federal Trade
Commission or its designee.

(4) Respondent shaH not issue any instructions or directions
respecting the Escrow Account to the Federal Trade Commissjon or

its designee, or to the Escrow Agent with respect to the performance

of their duties. These duties shall be pursuant to this order and to
the Escrow Instructions , and shall include, but not be limited to, the
investment of the property held by the Escrow Agent , the disbursement of the property held by the Escrow Agent , and compliance with

any written directions of the Federal Trade Commission or its
designee. Respondent shall not exercise any control over the
property in the Escrow Account.

It is further ordered,

That:

(1) Respondent shall submit to the Federal Trade Commission
within thirty (30) days after the date this order is served on
respondent , a notarized affdavit executed by a duly authorized

offcer of respondent listing, to the best of its knowledge , the names
of all the states. within which any state institutions made purchases
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paints

(2) As it has been determined by the Federal Trade Commission

that the most readily identifiable and most significantly affected

market consists of the school

art materials purchasers , the sole

purpose of the Escrow Account established pursuant to Section IV of

this order is to disburse the consumer redress funds to any state

institutions that purchase chalks, crayons , watercolors, or tempera
paints for schools and are located in a state listed pursuant to

Section V(l) of this order. Provisions contained herein or to be
adopted in the future for the distribution of the funds are and shall
be designed to accomplish such purpose in a manner most feasible
effcient and not inconsistent with the other provisions of this order.

(3) The Federal Trade Commission or its designee shall determine
the appropriate recipients of funds in the Escrow Account, the sum

paid to each recipient , and the most appropriate method to distribute
taking into consideration the amount of funds available
the administrative feasibility and costs of disbursement , and the
purpose of the Escrow Account, and shall instruct the Escrow Agent
to distribute the funds in accordance with its determination.
(4) Funds to be distributed pursuant to paragraphs (1) through (3)
of Section V of this order shall be paid out of the Escrow Account
within three (3) years after the date of service of this order. All funds
remaining in the Escrow Account after three (3) years from the date
the funds ,

of service of this order shall be relurned to respondent.

It is further ordered.

That respondent:

(1) Serve within sixty (60) days after the entry of this order a copy

of this order upon each of its offcers and directors , and upon each of
its employees and agents who have any responsibility for establishing prices , discounts or other terms or conditions for the sale of art
- materials.

(2) File with the Federal Trade Commission three (3) separate

written reports setting forth in detail the manner and form in which

they have complied with this order; the first report to be filed within

sixty (60) days after service upon them of this order , the second
report to be filed within thirty (30) days after the first annual
anniversary of the date of the first deposit , and the third report to be
filed within thirty (30) days after the second annual anniversary of
the date of the first deposit.
(3) Notify the Commission al least thirty (30) days prior to any
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proposed change in the respondent

which may affect compliance

obligations arising out of this order.

APPENDIX A
To'

Continental IJlinois National Bank
and Trust Company of Chicago
Trust and Investment Services
Corporate Trust Division, Escrow Section

30 North LaSalle Street- 10th

Floor

Chicago , Ilinois 60693

The following property will be deposited with you by the undersigned within the
designated times'
An initial deposit of ten thousand dollars ($10 000) wil be made at the time this
account is established. Two additional deposits , each of seven thousand , five hundred
dollars ($7 500), will be deposited in accordance with the instructions designated in
paragraph 2 of section IV of the Agreement Containing Consent Order to Cease and

Desist entered into between American Art Clay Company, Inc. and staff of the
Cleveland Regional Offce of

the Federal

Trade Commission

dated

1980.
As Escrowee ,

you are hereby directed to hold , deal with and dispose of the aforesaid
property and any other property at any time held by you hereunder in the following
manner subject , however , to the terms and conditions hereinafter set forth:

A. In the event you are notified in writing by the Federal Trade Commission
) or its designee that it has accepted the Agreement
Containing Consent Order to Cease and Desist entered irito between American Art
Clay Company, Inc. (hereinafter called the " Company ) and the staff of the Cleveland

(hereinafter called the " FTC"

Regional Offce of the Federal Trade Commission , dated

Anril 17

1980, and

that the FTC has issued a Decision and Order in the Matter of American Art Clay
Company, Inc. , a corporation, you will hold the property and any other property at

any time held by you hereunder (hereinafter called the " Property ) until directed in

writing by the FTC or it."i designee to distribute the Property, in

which event the

Property shall be distributed in accordance with its instructions.
In addition to deducting such fees ,

costs and expenses as incurred by you under

paragraphs 7 and 8 hereof, you also wil pay from the Property, as directed in writing

by the FTC or its designee , such sums as you are authorized by the FTC or its designee
to pay for the administration of the distribution scheme established by the FTC or its

designee pursuant to the Agreement Containing Consent Order to Cease and Desist
and the Decision and Order.
In addition ,

you shall execute such contracts regarding administration and distribution of the Escrow Account as the FTC or its designee directs. Subject to this
paragraph , this Escrow wil terminate upon the disbursement of all the Property
pursuant to the written direction of the FTC or its designee.
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B. , n the event the FTC or its designee notifies you that it has determined not to
accept the Agreement Containing Consent Order to Cease and Desist and to issue a
Decision and Order as provided in Paragraph A, this Escrow will terminate and the

Property wil be returned by you to the Company not later than ten days after receipt
of written notice from the FTC or its designee that the Agreement was not accepted.
C. Upon receipt of the Property you will invest the proceeds in either certificates

of deposit other than certificates of deposit of Escrowee, or obligations of the United

States Government or its agencies , either of which will have maturity not exceeding
six (6) months from date of purchase. Y all will invest the Property with the aim of
securing principal, while maximizing interest income. In the exercise of your sound
discretion , if you determine it necessary to sell any or all of the Property prior to
maturity and invest the proceeds in either other certificates of deposit or ohl.igations
ofihe United States Government or its agencies, you may do so.

D. Upon maturity of any of the Property you wil invest the proceeds in either
additional certificates of deposit other than certificates of deposit of Escrowee; or
obligations of the United States Government or its agencies , either of which wil have
maturity not exceeding six (6) months from date of purchase. You will invest the
proceeds with the aim of securirlg p!"incipal , while maximizing interest income. In the

exercise of your sound discretion , if you determine it necessary to sell any or all of the
Property prior to maturity and invest the proceeds in either oC. er certificates of

deposit or obligations of the United States Guvernment or its agencies , you may do go.
E. You wil send the FTC or

its designee , monthly cash and assd statements of

this Escrow Account.
F. These Escrow Instructions may be amended any time by a document duly
executed by the FTC or its designee entitled" Amendment to Escrow Instructions " to
which you acknowledge receipt.

G. If the FTC

decides to use a designee, you will not act pursuant to such

designee s orders, until you receive a certified copy of the order of the FTC naming
such designee.
Terms and Con.ditions
1. Your duties and

responsibilities shaH be limited to those expressly set forth in

these Escrow Instructions , and you shall not be subject to , nor obliged to recognize
any other a.greement between , or direction or instruction of, any or all of the parties
provided. huwever with
your written consent , these Escrow Instructions may be amended at any time or times
by an instrument in writing signed by the FTC or its de"ignee.
hereto even though reference thereto may be made herein;

2. You are authorized , in your sole discretion , to disregard any and all notices or
instructions given by any of the undersigned or by any other person, firm or

corporation , except only such notices or instructions as are hereinabove provided for

and orders or process of any court entered or issued with or without jurisdiction. If
any Property subject hereto is at any time attached , garnished , or levied upon under
any court order or in case the payment, assignment , transfer , conveyance or delivery
of any such Property shall be stJ-yed or enjoined by any court order , or in case any
order , judgment or decree shall be made or ent( red by any court affecting such
Property or any part thereof, then and in any of such events you are authorlzed , in
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your sole discretion , to rely upon and comply with any such order , writ , judgment or
decree which you are advised by legal counsel of your own choosing is binding upon

you; and if you comply with any such order , writ, judgment or decree you shall not be
liable to any of the parties hereto or to any other person , firm or corporation by reason
of such compliance even though such order , writ ,
subsequently reversed ,

judgment or decree may be

modified , annulled , set aside or vacated.

3. You shaH not be personally liable for any act taken or omitted hereunder if
taken or omitted by you in good faith and in the exercise of your own best judgment.
You shall also be fully protected in relying upon any written notice, demand
certificate or document which you in good faith believe to be genuine.
4. Unless otherwise

specifically indicated herein you shall proceed as soon as

practicable to coiled any checks or other collection items at any time deposited

hereunder. All such collection shall be subject to the usual collection agreement

regarding items received by your commercial banking department for deposit or
collection. You shall not be required or have a duty to notify anyone of any payment

or maturity under the terms of any instrument deposited hereunder , nor to take any
legal action to enforcB payment of any check , note or security deposited hereunder.
You shall have no liability to pay interest on any money deposited or received
hereunder.

5. You shall not . be responsible for the suffciency or accuracy of the

form

execution , validity or genuineness of documents or securities now or hereafter
deposited hereunder , or of any endorsement thereon , or for any lack of endorsement
thereon , or for any description therein , nor shall you be responsible or liable in any
respect on account of the identity, authority or rights of the persons executing or

delivering or purporting to execute or deliver any such document ,

security or

endorsement or these Escrow Instructions.
6. Any notices which you are required or desire to give hereunder to the FTC or

its designee shall be in writing and may be given by mailing the same to the address
provided by the FTC or its designee by United States mail , postage prepaid. For all
purposes hereof any notice so mailed shall be as effectual as though served upon the
FTC or its designee to whom it was mailed at the time it is deposited in the United
States mail by you whether or not the li'TC or its designee thereafter actually receives
such notice. Notices to you shall be in writing and shall not be deemed to be given
until actually received by your trust department employee or offcer who administers

this Escrow. Whenever under the terms hereof the time for giving a notice or
performing an act falls upon a Saturday, Sunday, or holiday, such time shall be
extended to the next business day.
7. If you believe it to be reasonably necessary to consult with counsel concerning
any of your duties in connection with this Escrow , or in case you become involved in
litigation on account of being Escrowee hereunder or on account of having received
Property subject hereto, then if! either case, your costs, expenses , and reasonable
attorney s fees shall be paid by you from the Property with the approval of the FTC or

its designee.

8. You shall be paid a reasonable fee for your services and reimbursed for your
costs and expenses hereunder by you from the Property in accordance with the fee
schedule attached hereto as Appendices 1 and 2 and incorporated herein.
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costs , expenses , or reasonable attorney s fees provided for herein,

arc not promptly paid ,

you shall have the right to sell the Property held hereunder
and reimburse yourself therefor from the proceeds of such sale or from the cash held
hereunder.
10. It is understood that you reserve the right to resign as Escrowee at any time

by giving written notice of your resignation , specifying the effective date thereof, to
the FTC or its designee. Within 30 days after receiving the aforesaid notice , the FTC
or its designee agrees to appoint a successor Escrowee to which you may distribute the
Property then held hereunder , less your fees , costs and expenses. If a successor
Escrowee has not been appointed and has not accepted such appointment by the end
of the 3D- day

period ,

you may apply to a court of competent jurisdiction for the

appointment of a successor Escrowee , and the costs , expenses and reasonable

attorneys ' fees which you incur in connection with such a proceeding shall be paid
from the Property.

11. The Escrowee will have no liability if, in order to make the distribution , there
is any loss of interest resulting from the liquidation of investments prior to their
maturity.
12. The Escrowee shall have no responsibility for any taxes arising with regard to
the Escrow Account. Such tax obligation , if any, shall be the responsibility of the

recipients ofthe Property.

13. This Escrow Agreement shall be construed , enforced , and administered in
accordance with the laws of the State of Ilinois.
14. The undersigned Escrowee hereby acknowledges receipt of the Property

described in the above Escrow Agreement and agrees to hold , deal with and dispose of
said Property and other Property at any time held by it hereunder in accordance with
the foregoing Escrow Agreement.
15.

Executed this

at Chicago , Ilinois.

day of

Addresses

Parties to Escrow

ATTEST,

Continental Ilinois National Bank and Trust
Company of Chicago , Escrowee
By,
Trust Offcer

Executed in

Copies

Vice President

$.
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APPENDIX 1
SCHEDULE OF FEES FOR SERVICES AS ESCROW AGENT
A. ADMINISTRATION fEES

The following rates arc applicable for ordinary services in handling an escrow subject
to a minimum acceptance fee of $250 and minimum annual charge of $250. The
Acceptance Fee wil be based on the initial value of the deposits at the opening of the
account.
ACCEPTANCE fEE

$250 minimum on assets up to $50 000
$1.25 per $1 000 on next $300 000 valuation
50 per $1 000 on next $350 000 valuation
20 per $1 000 on next $1 000 000 valuation
10 per $1

000 on excess above $1, 700 000 valuation

ANNUAL ADMINISTRATIVE FEE

$250 minimum on assets up to $50 000
$1.25 per $1 000 on next $300 000 valuation
50 per $1 000 on next $350 000 valuation
20 per $1 000 on next $1 000

000 valuation

10 per $1 000 on excess above $1 700

000 valuation

The Annual Administrative Fee will be based on the value of the assets in the account

at the beginning of the fee period plus any deposits made through the fee biling
period.

When our only current duties consist of holding life or casualty insurance policies, the
minimum annual fee wil be reduced to $150 until the occurrence of a casualty, at
which time the regular schedule wil apply to the insurance proceeds.

APPENDIX 2
B. OPERATING SERVICE FEES

When the escrow account requires the maintenance of participants ' or claimants
records, the issuance of payments , and the preparation of tax forms, the following
schedule applies:
1.) $2. 50 per account per year (includes up to two distributions),
) $0. 50 per check issued over two distributions.

When the escrow requires the investment of funds, a $50 charge wil be made for each

tla

1'1' 1J1' .KAL
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purchase or sale transaction. A $35 charge wil be made

96 F.
for any free deposit or

delivery of assets (securities, deeds , insurance poJicies , etc.
C. TERMINATION

There are no separate termination charges. Fees for the final biling period wil be
prorated to the date of termination; subject to a minimum of six months from the date
of inception.
D. MISCELLANEOUS

The fees quoted in this schedule apply to services ordinarily rendered in administering an escrow account , and are subject to a reasonable adjustment if we are called
upon to undertake unusual duties, responsibilities , procedures, or if the cost of doing
business increases. The cost -

of all stationery and supplies , telephone , postage

printing, or other out-of- pocket

expenses wil be added to our regular service charges.
In determining our general schedule of fees, we have taken into consideration the
various incidental benefits occurring to us from the operation of accounts. These

include temporary availability to the Trust Department of funds resulting from the
retention of dividends or interest in accounts pending disbursement , the execution of
securities transactions for accounts , and funds from other sources.
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fTER OF

IN THE

WEST COAST CREDIT CORPORATION , d/b/a FIDELITY
FINANCE CO" INC.
MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION Of' THE
FEDERAL TRADE COMMISSION ACT
Dockel C- 26' OO.

Order, Nov.

19,

1971,-

Modifying Order, Nov.

26'

980

This order reop8ns the proceeding and modifies the cease and desist order issued on
40 FR 12258 , 84 F. C. 1;328 , by deleting the third It is further
paragraph of the original order. This paragraph required that when
the firm instituted suits in any superior court in Washington State , they
attach to any sllmmons served upon consumers a notice giving defendants an.
adequate explanation of what the summons meant and directions for avoiding
August 20 , 1975,

ordered

default. Since the revised Washington Superior Court summons form now

affords an adequate explanation , there no lor.ger appears to be a need for this
requirement.
ORDER REOPENING THE PROCEEDING AND MODIFYING DECiSION

AND ORDER
On November 19 , 1974 , the Federal Trade Commission issued a
Decision and Order against West Coast Credit Corporation, West
Coast Credit has since been acquired by Citicorp Washington

Financial Center , Inc. ("Citicorp Washington ). It does business in
Washington as both Citicorp Washington and Fidelity Finance. As
successor to West Coast Credit , Citicorp Washington is bound by the
terms of the order.

The order requires West Coast Credit to refrain from certain debt
collection practices; among other things , the order requires West
Coast Credit , whenever they cause consumers to be served with
Washington Superior Court summons and complaints , to attach a
clear explanation of what the summons lTIeans and how to avoid a
default judgment.
The revised Washington Superior Court Rules summons form now

appears to afford an adequate explanation

to consumers , and

obviates the need for the summons explanation forms required by

the Commission. Due to this changed condition of fact, it appears to
the Commission that it is in the public interest to reopen this

proceeding and alter its order to delete the

portion of the order

requiring a summons explanation form.
On September 24 , 1980 the Commission issued an order to show

cause why the Commission should not reopen the proceedings and
paragraph of the original order.
It is further ordered
delete the third

824
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Respondent did not reply to the Show Cause Order and no comments
were fied.
It is ordered That the proceeding be reopened.
It is further ordered,

That the decision and order issued on
It is further

November 19, 1974 is modified by deleting the third
ordered

paragraph of the order.

COMMERCIAL SERVICES CO., lNG, ET AL.
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IN THE

MA

rrER OF

COMMERCIAL SERVICES COMPANY , INC , ET AL.
MODrFYING ORDER IN REGARD TO ALLEGED VIOLATION OF THE
FEDERAL TRADE COi"IMi:SS10N ACT
Docket C

2'1

7.

Order,

Aug. 20, lfJ75

Modi,ryin.g Order. Nov,

26'

1980

This order reopens the proceeding and modifies the cease and d€3ist fJrcler issued by
the Commission on Aug st 20 , IH7S , 40 FR 44312 , 8(-; F.T.G 167 , by deleting
the third

It is /lather urdered

paragraph of the original order which requires

thClt when the firm institutes suits in (;oy superior' court in Washington State

they attach to any summons served upon consumers 8 notice giving
defeodants an adequate explanation of what the

summons means and

directions for avoiding default. This partie:; of the order appears to" be
unnecessary since the revised Washington Superior Court summons form now
affords consumers an adequate exp!anation.
ORDER REOPENING THE PROCEEDING AND I\1oDIFYING DECISJON
AND
ORDER

On August 20 ,

197 5

the Federal Trade Commission issued a

Decision and Order against Commercial Services Company, Inc. and
other related part.ies. The order requires respondents to refrain from
certain debt collection practices; among other things, the order
requires Commercial Services , \vhenever they cause consumers to be
served with Washington Superior Court SUIDITlOns and complaints, to
attach a clear explanation of what the surnmons means and how to
avoid a default judgment.
The revised "..Vashington Superior Court Rules summons for:m: now
appear's to affcrd an adequate explanation to consumers ) and

obviates the need for the summons explanation forms required by
the Comnljssion. DuB' to this changed condition of fact , it appears to
the Comm.ission that it is in the public illtere; t to reopen this

proceeding and alter its order, to delete the portjon of the order

requiring a summons explanation form.
On September 24 , 1980 the Commission issued an order to sho',
cailse why the Commission should aot reopen the proceedings anI
delete the third
It is further ordered
paragraph of the original ordeJ
Respondents did not reply to the Show Cause Order and n

comments were filed.
It is ordered.

That the proceeding be reopened,

It is further ordered That the decision and order issued on Augu
, 1975 is modified by deleting the third

paragraph of the order.

It is further order
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IN THE MATTER OF

FARNAM COMPANIES , INC., ET AL.
CONSENT ORDER ,

ETC.

, IN REGARD TO ALLEGED VIOLATION OF

SECTION 5 OF THE FEDERAL TRAE COMMISSION ACT
Docket C- 30/j2.

Complaint .

Dec.

11,

1980

Decision. Dec.

11.

1980

This consent order requires, among other things , a Phoenix, Ariz. firm and its

engaged in the manufacture , advertising, sale and distribution of pesticide products , to cease representing, through print and broadcast
corporate offcer ,

advertising or otherwise, that their pesticide products are absolutely or
unqualifiedly safe , non- toxic or free of hazard to humans, pets, wildlife or the
environment; or making any representation that is inconsistent or which
detracts from the effectiveness of required warnings or directions for use set
forth on pesticide product labels. The firm is further prohibited, for a period of
three years , f,'om disseminating advertising or promotional material which
fails to include a warning statement as designated in the order.

Appearances
For the Commission:

Allen R. Franck.

For the respondent:

Steven Feola, Smith

Feola,

Phoenix, Ariz.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
as amended , and by virtue of the authority vested in it by said Act,
the Federal Trade Commission having reason to believe that Farnam
:Companies , Inc. , a corporation , and Russell W. McCalley, individual-

y and as an offcer of said

corporation , (hereinafter

sometimes

eferred to as respondents) have violated the provisions of said Act,

nd it appearing to the Commission that a proceeding by it in respect
lereof would be in the public interest , hereby issues its complaint
ating its charges in that respect as follows;
PARAGRAPH 1. Respondent Farnam Companies, Inc. is a corporaon organized , existing and doing business under and by virtue of

, laws of the State of Arizona, with its principal offce and place of
,iness located at 2230 East Magnolia St., Phoenix , Arizona.
(espondent Russell W. McCalley is an offcer of the corporation.
directs and controls the acts and practices of said corporate

Jondent , including the acts and practices hereinafter set forth.
address is the same as that of said corporate respondent.
\R. 2. Respondents have been, and are now , engaged in the

'ing for sale, sale and distribution of various pesticide products

FARNAM COMPANIES. INC. . ET AL.
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including a snail and slug pesticide designated as " Snail

Jail " to
distributors, jobbers and retailers for resale to the public, and to the
public at retail. For the purpose of this complaint and the order

attached, the term " pesticide product" refers to any substance or
mixture of substances , including molluscacides , intended for preventing, destroying, repellng or mitigating " plant pests " as defined

at 7 U. C. 150aa(c).

PAR. 3. In the course and conduct of their business, respondents
now cause, and for some time in the past have caused, said snail and

slug pesticide to be shipped from their warehousing facilities in
Omaha , Nebraska to purchasers located in various other States
throughout the United States , and maintain , and at all times
mentioned herein did maintain, a substantial course of trade in said
product in commerce , as " commerce " is defined in the Federal Trade
Commission Act.
PAR. 4. Snail Jail pesticide is registered with the

Environmental

Protection Agency as required under the Federal Pesticide, Fungicide and Rodenticide Act, 7 U. C. 136 , et seq. , and as required by
that Act , the following warning label appears on the package in
which the product is sold:
WARNING: Use only as directed. Read entire label before using. This pesticide may be

fatal to children and dogs or other pets if eaten. Keep children and pets out of treated

area. May be fatal if swallowed.

Do not take internally. Harmful dust. Avoid

breathing dust and vapor. Avoid contact with skin ,

eyes ,

and clothing. Do not

contaminate or store near feed or food stuffs. Wash after handling. Baits should be
spread in such a way that children , pets or farm animals cannot reach them. Birds

feeding in treated areas may be killed. Do not store in direct sunlight. Do not reuse
empty container. Wrap container and put in trash collection.

and

PAR. 5. In the course and conduct of their business, respondents

have disseminated or caused to be disseminated advertisements

concerning pesticide products , including " Snail Jail " by means of
printed advertisements in magazines and newspapers distributed
by means of advertisements transmitted by
through the mail

television stations located in various States of the United States
which had the purpose of inducing and which were likely to induce,
directly or indirectly, the purchase of pesticide products , including
Snail Jail."

PAR. 6. Among the advertisements so disseminated or caused to be
disseminated by respondents are those contained in Exhibits A

through G, attached hereto and by this reference made a part hereof.

PAR. 7. The aforesaid advertisements represent directly or by
implication that:

FEDERAL TRADE COMMISSION DECISIONS
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1. Snail Jail protects users, pets and children ,

is completely safe

for children and is non- toxic.
2. Snail

Jail's toxic ingredients (metaldehyde and carbaryl) are

locked inside a plastic container and can not come in contact with
skin no matter how much it is handled.

has approved Snail Jail
,
pets
and
the
general
environment.
as safe for users, children
3. The Environmental Protection Agency

PAR. 8. In truth

and in fact:

1. Snail Jail is

potentially harmful to users , pets and children

who swallow or have contact with the toxic ingredients

in the

product.
2. Snail Jail' s toxic ingredients can come into contact with skin
through handling of the Snail Jail container.
3. The Environmental Protection Agency has not approved Snail
Jail as safe for users , pets , children , or the general environn1ent.

Therefore , the aforesaid advertisements were, and are , deceptive
or unfair.
PAR. 9. By making statements and representations , alone or in
cooperation with others, orally or in

writing, which appear in

advertisements in print or broadcast media , in promotional material
and by other means , about Snail Jail in a manner which is
inconsistent with or disregards warnings , cautions , limitations and
instructions for use found in labeling, respondent negates the import
and purposes of, and detracts from the effectiveness of such
warnings, cautions, limitations or instructions.
Therefore, thc advertisements and other promotional materials
which contain the statements and reprcsentations referred to in
Paragraph Nine above are unfair or deceptive.
PAR. 10. In the further course and conduct of

its business as

aforesaid , respondents have made statements and representations,
alone or in cooperation with others , orally or in writing, which
appear in advertisements in print and broadcast media , in promo-

tional material or by other means, about Snail Jail without

disclosing that such products are hazardous. Knowledge of the
hazards associated with the use of such products would enable and
encourage consumers to exercise the proper degree of care in using
them.
Thus, respondents have failed to disclose material facts which , if
known to consumers, would be likely to affect their consideration of
whether or not to purchase, and how to properly use, such products.
Therefore , advertisements, promotional materials , acts and prac-

FARNAM COMPANIES , INC. . ET AL.
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deceptive.

tices, which fail to disclose the aforesaid material facts , are unfair or

business, and at all
respondents have been and now are , in

PAR. 11. In the course and conduct of their

times rnentioned herein ,

substantial competition , in or affecting con1merce, I;Jith corporations,

firms and individuals engaged in the sale of merchandise of the same
general kind and nature as n1erchandise sold by respondents.

PAR. 12. The use by respondents of the aforesaid unfair or

deceptive statements, representations , acts and practices directly or
by implication, has had, and now has, the capacity and tendency to

mislead members of the consuming puhlic into the purchase of
substantial quantities of respondents ' pesticide products.
PAR. 13. The acts and practices of respondents, as herein alleged,

were and are all to the prejudice

and injury of the public and of

respondents ' com-petitors and constituted , and now constitute , unfair
methods of competition and unfair 01' deceptive acts or practices in
or affecting commerce in violation of Section S of the Federal Trade
Commission Act, af; amended.
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DECISION AT-JD ORDEN.

The Federai Trade Comn1isslon having initiated an investigaticn
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a

copy of a draft of complaint which the Denver Regional Office
Commission for its consideration and
which, if issued by the Commission , would charge respondents with
violation of the Federal Trade Com!Jission Act; and
proposed to present to the

The respondents, their attorney, and counsel for the Comn1ission

having thereafter executed an agreement containing a consent

order , an admission by the respondents of all the jurisdictional facts
set forth in the aforesaid draft of complaint , a statement that the

signing of said agreement is for settlement purposes only and does
not constitute an adnlission by respondents that the law has been
violated as alleged in such complaint , and waivers and other

provisions as required by the Commission s Rules; and

The Commissjon having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act , and that complaint should issue stating
respect, and having thereupon accepted the

its charges in that

executed consent agreement and placed such agreement on the
public record for a period of sixty (60) days , now in further

conforrnitywith the procedure prescribed in Section 2. 34 of its Rules
the Commission hereby issues its complaint , makes the following
jurisdictional findings and enters the following order:

1. Respondent Farnam Companies , Inc. is a corporation organized , existing and doing business under and by virtue of the laws of
the State of Arizona. with its office and principal place of businesE
located at 2230 East Magnolia St. , Phoenix , Arizona.
Respondent Russell W. McCalley is an officer of said corporation
He formulates, directs and controls the policies , acts and practices 0
said corporation , and his principal office and place of business j

located at the above-stated address.
2. The FederaJ Trade Commission has jurisdiction of the subje,

matter of this proceeding and of the respondents , and the proceedir
is in the public interest.
ORDER

That Farnam Companies, Inc. ,

It is ordered
successors and assigns ,

a corporation

and its offcers , and Russell W. McCall
individually and as an officer of said corporation , and respondeJ

0'"
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representatives, agents, and employees, directly or through any
corporation , subsidiary, division or other device , in connection with
the advertising, offering for sale, sale or distribution of pesticide

products in or affecting commerce, as " commerce " is defined in the
Federal Trade Commission Act , as amended , do forthwith cease and
desist from:
1. Representing directly or by implication , by print or broadcast
advertising, other promotional material , or through sales representatives ' oral statements, that the pesticide products manufactured,
distributed or sold by or through said respondents are absolutely or
unqualifiedly safe, non- toxic or free of hazard to adults , children,
pets, wildlife or the environment.

2. Making any representation, directly or by implication , by

print or broadcast advertising or other promotional material, which
contradicts, is inconsistent with , or detracts from the effectiveness of
any warning, caution or direction for use required by law to be set
forth as a label on pesticide products.
3. Representing that the Environmental Protection Agency or

any other governmental agency had approved any pesticide product,
unless such is the case; or misrepresenting the scope of approval
granted any such product by any governmental agency.
It is further ordered That for the period of three (3) years
'Ollowing the date of service of this order , respondents shall not

lisseminate or cause the dissemination of:

a) Any print advertising or print promotional material for any

esticide product unless the following statement is clearly and
mspicuously included in such print advertising or print promotionmaterial:
ALL l'ESTICIDES CAN BE HARMFUL TO HEALTH AND
THE ENVIRONMENT IF MISUSED. READ THE LABEL CAREFULLY
AND USE ONLY AS DIRECTED.

)) Any television broadcast advertisement for any pesticide
,duct unless such advertisement orally and visually includes the
owing statement made in a clear and conspicuous manner:
ALL PESTJCIDES CAN BE HARMFUL
READ THE LABEL. USE AS DiRECTED.

Any other broadcast advertisement for any pesticide product
,ss such advertisement orally includes the following statement in
ar and conspicuous manner:

FARNAM COMPANIES , INC.. ET AL.
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ALL PESTICJDES CAN BE HARMrUL
READ THE LABEL. USE AS DIRECTED.

That respondent ,

It is further ordered,

Farnam Companies ,

Inc.

forthwith distribute a copy of this order to all its operating divisions
engaged in the sale , advertising, promotion or distribution of
pesticide products and to all present and future employees of said
respondent responsible for the advertising, promotion , distribution
or sale of such products , and that said respondents secure from each
such person a signed statement acknowledging receipt of said order.
It is further ordered,
That respondent , Farnam Companies, Inc.

notify the Commission at least thirty (30) days prior to any proposed
change in the corporate respondent such as dissolution , assignment
or sale resulting in the

emergence of a successor corporation, the

creation or dissolution of subsidiaries or any other change in the

corporation which may affect compliance obligations arising out of
this order.
It is further ordered That the individual respondent named herein
promptly notify the Commission of the discontinuance of his present
business or employment and of his affiiation with a new business or
employment. In addition , for a period of ten (10) years from the date
of service of this order , said respondent shall promptly notify the
Commission of each affiliation with a new business or employment.
Each such notice shall include the respondent' s new business address
and a statement of the nature of the business or employment in
which the respondent is newly engaged as well as a description of
respondent' s duties and responsibilities in connection with the
business or employment. The expiration of the notice provision of
this paragraph shall not affect any other obligation arising under
this order.
It is further ordered,

That each of the respondents herein shall

within sixty (60) days after service upon them of this order , fie with
the Commission a report , in writing, setting forth in detail the
manner and form in which each has complied with this order.
It is further ordered,
That this order shall become effective upon
service.

