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Modifying Order 91 F.T.C.

IN THE MATTER OF
NOSOMA SYSTEMS, INC, ET AL.

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-2841. Final Order, Sept. 28, 1976 — Modifying Order, June 12,
1978

This order modifies an order to cease and desist issued on September 28, 1976, 41 FR
50810, 88 F.T.C. 459, by adding particular language to the fourth paragraph of
the original order to prevent conflict with the Fair Debt Collection Practices
Act. '

ORDER GRANTING PETITION TO REOPEN PROCEEDING AND
Mobiry OrRDER To CEASE AND DESIST

By letter filed on March 27, 1978, petitioners have requested the
Commission to modify the consent order to cease and desist. This
request is being treated as a petition to reopen the proceeding and
modify the order under Rule 3.72(b)(2) of the Commission’s Rule of
Practice. ‘

Petitioners seek to modify Paragraph Four of the order so that it is
not in conflict with the Fair Debt Collection Practices Act. The Bureau
of Consumer Protection does not oppose the modification. Therefore,

It us ordered, That the proceeding be reopened for the purpose
requested. ' '

It is further ordered, That Paragraph Four be modified by the
addition of the following language:

Provided, however, that nothing in this paragraph, shall be
interpreted as violating the order when in acquiring location
information, as that term is defined in Section 803(f) of the Fair
Debt Collection Practices Act, the caller identifies his employer,
when expressly requested to do so pursuant to Section 804(1) of
said Act.
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IN THE MATTER OF.E;
HIKEN FURNITURE COMPANY

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND TRUTH IN LENDING ACTS

Docket C-2923. Complaint, June 12, 1978 — Decision, June 12, 1978

This consent order, among other things, requires a Belleville, Ill. furniture retailer to
cease employing bait and switch tactics, and misrepresenting or failing to make
relevant disclosures regarding prices, products and service, cooling-off periods,
cancellation and refund rights, and the availability of arbitration to resolve
consumer disputes. The order further prohibits the use of unfair or deceptive
means to induce payment from allegedly delinquent debtors, and requires
respondent to provide, in the extension of credit, those materials and disclosures
required by Federal Reserve regulations. Additionally, respondent is required to
furnish its advertising media with copies of Commission’s press release setting
forth the terms of the order.

Appearances

For the Commission: Richard A. Palewicz.
For the respondent: Neil N. Bernstein, St. Louts, Mo.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and of the Truth in Lending Act and the implementing regulation
promulgated thereunder, and by virtue of the authority vested in it by
said Acts, the Federal Trade Commission, having reason to believe that
Hiken Furniture Company, a corporation, hereinafter sometimes
referred to as respondent, has violated the provisions of said Acts, and
the implementing regulation promulgated under the Truth in Lending
Act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its
complaint stating its charges in that respect as follows:

ParaGrAPH 1. Respondent Hiken Furniture Company is a corpora-
tion organized, existing and doing business under and by virtue of the
laws of the State of Illinois, with its principal office and place of
business located at 218 West Main St., Belleville, Illinois. _

Par. 2. Respondent is now, and for some time last past has been
engaged in the advertising, offering for sale, sale and distribution of
household furniture and appliances, and services in connection
therewith to the general public.
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CoOuNT 1

Alleging violations of Section 5 of the Federal Trade Commission
Act, the allegation in Paragraphs One and Two hereof are incorporated
by reference in Count I as if fully set forth verbatim.

Par. 3. In the course and conduct of its aforesaid business,
respondent has disseminated and caused the dissemination of certain
advertisements concerning said products and services by various means
in or affecting commerce as “commerce” is defined in the Federal
Trade Commission Act, including, but not limited to, advertisements
inserted in newspapers of interstate circulation, and in radio and
television broadcasts of interstate circulation, for the purpése of
inducing, and which was likely to induce, directly or indirectly, the
purchase of said products and services; additionally, respondent owns,
operates and controls a total of two (2) retail furniture stores located in
the States of Illinois and Missouri.

PaRr. 4. In the course and conduct of respondent’s business and for
the purpose of inducing the sale of its household furniture, appliances
and services in connection therewith, respondent has made numerous
statements and representations in newspaper advertisements, radio
and television commercials and oral statements by salesmen to
prospective customers.

Typical and illustrative of said statements and representations, but
not all inclusive thereof, are the following:

HIKEN WAREHOUSE SALE

3DAY RIOT SALE

HIKEN 2 DAY SALE

IF YOU WANT TO SAVE $100 $200 $300 $400 BUY NOW . . .
SAVE UP TO 50% AND MORE

EXTRA EXTRA SAVINGS
SAVE 20% to 60% & MORE

2-PIECE SPANISH STYLE
LIVING ROOM Reg. $399.00
$199

HUGE SELECTION
WE BOUGHT CARLOADS OF MERCHANDISE. . .

IMMEDIATE
AVAILABILITY
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. . .GIANT FURNITURE VALUES. . .
GIGANTIC VALUE!

NAMES YOU TRUST

.. .ALL ARE GUARANTEED

THIS WEEK ONLY

TUESDAY
TOMORROW ONLY 10’ til 4

SPANISH

DANISH

French
WALNUT SET

Soft Pecan -

Built of Select Woods
EASY TERMS
Instant Credit
FREE BONUS GIFT

Free Delivery

PARr. 5. By and through the use of the above—quoted statements and
representations, and others of similar import and meaning but not
expressly set out herein, separately and in connection with the oral
statements and representations of respondent’s salesmen to customers
and prospective customers, respondent has represented, and is now
representing, directly or by implication that:

1. Respondent is making a bona fide offer to sell the advertised
merchandise at the prices and on the terms and conditions stated in the
advertisements.

2. By and through the use of the words, “SALE,” “SAVE,” “EXTRA
savINGs,” and other words of similar import and meaning not set out
specifically herein, respondent’s merchandise may be purchased at
special or reduced prices, and purchasers are thereby afforded savings
- from respondent’s regular selling price.

3. The regular selling prices quoted in respondent’s advertisements
are the amounts at which the advertised merchandise has been sold or
offered for sale by respondent for a substantial period of time in the
recent, regular course of its business.

” & 7”&
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4. By and through the use of the words, “Huge Selection,” “wE
BOUGHT CARLOADS OF MERCHANDISE,” and other words of similar import
and meaning not set out specifically herein, the advertised merchan-
dise is available in several different sets from which the prospective
purchaser may choose.

5. By and through the use of the words, “IMMEDIATE AVAILABILITY,”
“NO WAITING,” and other words of similar import and meaning not set
out specifically herein, the advertised merchandise is readily available
for sale in quantities sufficient to meet reasonably anticipated
demands.

6. There are no charges in addition to the advertised purchase price
of respondent’s merchandise.

7. By and through the use of the words “GIANT FURNITURE VALUES,”
“GIGANTIC VALUE!,” “NAMES YOU TRUST,” and other words of similar
import and meaning not specifically set out herein, the durability of
the advertised merchandise exceeds reasonable requirements for
normal everyday use for a reasonable period of time.

8. The advertised merchandise was guaranteed in every respect
without conditions or limitations and would be continually serviced
without charge for an unlimited period of time after the delivery of the
advertised merchandise to the homes of purchasers.

9. The advertised offer was being made only for a limited period of
time. '

10. Purchasers of the advertised merchandise are afforded savings
of $100 and more off the prices at which such merchandise is usually
and customarily sold at retail.

11. By and through the use of the words, “DanisH,” “French,”
“spaNIsH,” and other words of similar import and meaning not set out
specifically herein, furniture sold by respondent is of a foreign origin,

12. By and through the use of the words, “Walnut Set,” “Soft
Pecan,” “Built of select woods,” and other words of similar import and
meaning not set out specifically herein, furniture sold by respondent is
of solid wood construction.

13. By and through the use of the words, “Instant Credit” and
“Easy Terms,” purchasers of respondent’s merchandise are never
refused credit and are granted easy credit terms without regard to
their financial status or ability to pay.

14.  Free merchandise and services will be given to all purchasers of
respondent’s advertised products.

PARr. 6. In truth and in fact:

1. The offers set out in respondent’s advertisements are not bona

1A Affama 4n ~ATl 4l ~deeaafo.3 oo e o ..
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terms or conditions stated but are made for the purpose of obtaining
leads to prospective purchasers.

2. Respondent’s merchandise is not being offered for sale at special
or reduced prices, and savings are not thereby afforded to their
purchasers because of reductions from respondent’s regular selling
prices. In fact, respondent does not have regular selling prices, but the
prices at which respondent’s merchandise is sold vary from purchaser
to purchaser. ‘ ' '

3. The regular selling prices quoted in respondent’s advertisements
are not the respondent’s regular selling prices but constitute fictitious
higher prices upon which a deceptive sale comparison or similar offer
may be based. : ’

4. The advertised merchandise is not available in several different
sets from which the prospective purchaser may choose. To the
contrary, respondent has available only a very limited number of
selections of the advertised merchandise.

5. All advertised merchandise is not readily available for sale in
quantities sufficient to meet reasonably anticipated demands.

- 6. Respondent makes extra charges as applicable, such as service,
finance and life insurance charges over and above the regular
advertised price of their merchandise. _

7. The advertised merchandise is not of a high quality or durability
that exceeds reasonable requirements for normal everyday use for a
reasonable period of time. In many instances, respondent sells
advertised merchandise only under the express condition that such
merchandise is not warranted for any particular use.

8. The advertised merchandise is not guaranteed by respondent and
is not continuously serviced without charge for an unlimited period of
time.

9. Respondent’s advertised offer is not made for a limited period of
time. The advertised merchandise is regularly advertised for the
represented price or at another so-called reduced price over a period of
time greater than the represented limitations. '

10.  Purchasers of respondent’s merchandise advertised in conjune-
tion with the phrase “Save Up To $100 and More,” or terms of similar
comparable import or meaning, did not realize savings of the stated
percentage amount from the actual prices at which the merchandise so
advertised was sold or offered for sale in good faith for a reasonably
substantial period of time in the recent regular course of respondent’s
business.

11. Merchandise advertised in conjunction with the words,
“DaNISH,” “French,” or “spanisH,” or terms of comparable import or
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meaning, is not of a foreign origin. The advertised merchandise is
produced by domestic manufacturers.

12. Merchandise advertised in conjunction with the use of the
phrases, “walnut set,” “soft Pecan,” “Built of select woods,” or terms
of similar comparable import or meaning, was not of solid wood
construction. To the contrary, said phrases merely described the color
of a stain finish applied to the exposed surfaces of the merchandise.

13.  Purchasers of respondent’s merchandise are not granted instant
credit or easy credit terms by respondent, without regard to their
financial status or ability to pay.

14. Respondent does not give free merchandise and services to all
purchasers of its advertised products in accordance with its promises or
offers. In many cases, respondent marks up the price of advertised .
products to include the cost of such gifts or services and frequently
advertised merchandise is only given to purchasers who specifically
request them when purchasing advertised products.

Therefore, the statements and representations set forth in Para-
graphs Four and Five hereof were and are false, misleading and
deceptive. .

PARr. 7. In the course and conduct of its business and for the purpose
of inducing the sale of its household furniture, respondent through the
use of pictorial representations in various publications and T.V.
commercials, represented directly or by implication that:

1. All of the furniture illustrated in the pictorial representation is
being offered for sale at the advertised price.

2. All of the furniture illustrated in the pictorial representation is
available for sale in unlimited quantities as a group. ;

3. Furniture illustrated in the pictorial representation may be
purchased at special or reduced prices, and purchasers are thereby
afforded savings from respondent’s regular selling price.

PaRr. 8. In truth and in fact:

1. Respondent offers only part of the furniture in the pictorial
representation at the advertised price and makes extra changes as
applicable for remaining furniture items in the pictorial representa-
tion.

2. All of the furniture in the pictorial representation is not
available for sale in unlimited quantities as a group. To the contrary,
respondent has available only a very limited number of the advertised
groups of furniture. - .

3. Furniture illustrated in the pictorial representation is not being
offered for sale at special or reduced prices, and savings are not
afforded to purchasers because of reductions from respondent’s

e . "
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prices, but the prices at which respondent’s merchandise is sold vary
from purchaser to purchaser.

Therefore, the representations set forth in Paragraph Seven.
hereinbefore, were, and are, false, misleading and deceptive.

PAR. 9. In the course and conduct of its business and for the purpose
of inducing the sale of its furniture, respondent has maintained, and is
now maintaining, in its salesrooms, floor models and displays of
furniture being offered for sale, on the basis of which its customers
select and order the furniture they purchase from respondent.

In this connection, respondent and its sales representatives have
made, and are now making, numerous oral statements and representa-
tions to customers and prospective customers regarding the quality
and durability of the furniture being offered for sale, the terms and
conditions under which merchandise will be sold and delivered, and the
services that will be provided by respondent. '

Moreover, subsequent to making sales and deliveries, respondent and
its employees have made, and are now making, numerous oral
statements, representations and promises to their customers regarding
the time and manner in which respondent will perform various
adjustments, replacements and/or repairs.

Par. 10. By and through the use of the floor models and furniture
displays, together with the aforesaid oral statements, representations
and promises made by respondent, its sales representatives and other
employees, respondent has represented, and is now representing,
directly or by implication, that:

1. Furniture sold by respondent will be delivered to the customer
free from damages and defects.

2. Furniture which is delivered to purchasers with damages and/or
defects will be repaired or replaced within a reasonable time.

3. Furniture which is delivered with damages and/or defects will
be repaired or replaced to the satisfaction of the purchasers.

4. Furniture which is delivered to purchasers with damages and/or
defects will be repaired or replaced in accordance with promises made
to the purchasers by respondent.

Par. 11. In truth and in fact: '

1. In many instances, furniture sold by respondent is delivered to
purchasers with damages and/or defects.

2. In many instances, furniture which is delivered to purchasers
with damages and/or defects is not repaired or replaced within a
reasonable time.

3. In many instances, furniture which is delivered to purchasers
with damages and/or defects is not repaired or replaced to the
satisfaction of the purchasers.
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4. In many instances, furniture which is delivered to purchasers
with damages and/or defects is not repaired or replaced in accordance
with promises made to the purchasers by respondent’s employees.

Therefore, the aforesaid acts, practices, statements and representa-
tions regarding respondent’s merchandise and service as set forth in
Paragraphs Nine and Ten were, and are, false, misleading and
deceptive.

PARr. 12. In the further course and conduct of its aforesaid business,
and in connection with the representations set forth in Paragraphs,
Four, Five, Seven, Nine and Ten above, respondent in offering its
furniture for sale has failed to disclose material facts relating to the
veneered construction or to the use of plastics with simulated wood
appearance in the manufacture of its merchandise.

The aforesaid failure to disclose such material facts to purchasers
has the tendency and capacity to mislead or deceive such persons with
respect to the utility, construction, composition, durability, design and
grade of household furniture sold by respondent.

Therefore, respondent’s failure to disclose such material facts was,
and is, unfair, false, misleading and deceptive.

PAr 13. In the further course and conduet of its business, and in
furtherance of a sales program for inducing the purchase of its
furniture and appliances, respondent’s salesmen or representatives
have in many instances engaged in the following additional unfair,
false, misleading and deceptive acts and practices:

1. They have obtained purchasers’ signature on blank retail
installment contracts and other instruments by making false and
misleading representations and deceptive statements, including false
and deceptive representations with respect to the nature and effect
thereof, to induce purchasers to sign such instruments.

2. Through the use of false, misleading and deceptive statements,
representations and practices set forth in Paragraphs Four through
Twelve above, respondent or its representatives have been able to
induce their customers into signing a contract upon initial contact
without giving the customers sufficient time to carefully consider the
purchase and consequence thereof.

3. They have failed to disclose certain material facts to purchasers,
including but not limited to the fact that, at respondent’s option,
conditional sales contracts, promissory notes or other instruments of
indebtedness executed by such purchasers in connection with their
credit purchase agreements may be discounted, negotiated or assigned
to a finance company or other third party to whom the purchaser is
thereafter indebted and against whom defenses may not be available.
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Therefore, the acts and practices, as set forth in Paragraph Thirteen
hereof, were, and are, false, misleading and deceptive.

PaRr. 14. In the course and conduct of its aforesaid business, and at all
times mentioned herein, respondent has been, and is, in substantial
competition, in commerce, with corporations, firms and individuals in
the sale of merchandise of the same general kind and nature as that
sold by respondent. ' '

PAR. 15. The use by respondent of the aforesaid false, misleading and
deceptive statements, representations, and acts and practices, has had,
and now has, the capacity and tendency to mislead members of the
purchasing public into the erroneous and mistaken belief that said
~ statements and representations were, and are, true and complete, and
into . he purchase of substantial quantities of respondent’s products by
reason of said erroneous and mistaken belief.

Par. 16. The aforesaid acts and practices of respondent, as herein
alleged, were and are all to the prejudice and injury of the public and
of respondent’s ‘competitors and constituted, and now constitute,
unfair methods of competition in or affecting commerce and unfair
and deceptive acts and practices in or affecting commerce, in violation
of Section 5 of the Federal Trade Commission Act.

Count 11

Alleging violations of Section 5 of the Federal Trade Commission
Act, the allegations of Paragraphs One and Two hereof are incorporat-
ed by reference in Count II as if fully set forth verbatim.

PAr. 17. In the course and conduct of its business, as aforesaid,
respondent is engaging, and for some time last past has engaged, in the
collection of debts allegedly due and owing to Hiken Furniture
Company pursuant to contracts or other agreements relating to the
purchase of respondent’s merchandise.

Par. 18. In attempting to induce payments of purportedly due or
delinquent accounts, respondent and its representatives or agents have
sent through the United States mail dunning letters, notices and
similar instruments which contain false and misleading statements and
representations. A

Typical, but not all inclusive of such statements and representations
are the following:

Unless we receive a payment within 5 days, we will be forced to file suit immediately
‘thereafter. You will be charged all court costs and collection fees.

This is the final notice.

PARr. 19. By and through the use of the above-quoted statements and
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representations, and others of similar import and meaning but not
specifically set forth herein, respondent has represented directly or by
implication, that:

1. Respondent has referred, is referring or will refer dehnquent
accounts to attorneys.

2. Failure to pay the amount claimed as owing within a stated
period of time will result in immediate legal action.

3. Once judgment is entered against a debtor, it is impossible for
the debtor to avoid payment thereof.

4. Respondent’s organization has or maintains a separate legal
department with qualified employees serving in this department.

PAR. 20. In truth and in fact:

1. Failure of an alleged debtor to remit money te respondent
within time period(s) indicated does not in most instances result in the
immediate reference of such matters to attorneys.

2. Failure of an alleged debtor to remit money to respondent
within time period(s) indicated does not in most instances result in the
immediate institution of legal action to effect payment.

3. It is possible to avoid payment of a judgment, once such is
entered, in a matter involving a debt. For instance, resort to
bankruptey proceedings will often avoid the payment of at least part
of a judgment. Also, the restrictions and exemptions placed on the
collection of judgments make it possible in some instances to avoid the
payment of at least part of a judgment.

4. Respondent does not have a separate legal department with
qualified employees serving in this department.

Therefore, the statements and representations set forth in Para-
graphs Nineteen and Twenty hereof were and are false, misleading
and deceptive.

PAr. 21. The use by the respondent of the aforesaid false, misleading
and deceptive statements, representations and practices has had, and
now has, the tendency and capacity to mislead and deceive members of
the public into the erroneous and mistaken belief that said statements
and representations were, and are, true and to induce recipients
thereof into the payment of alleged delinquent accounts by reason of
the said erroneous and mistaken belief.

Par. 22. The aforesaid acts and practices of respondent as herein
alleged were, and are, all to the prejudice and injury of the public and
respondent’s competitors and constituted, and now constitute, unfair
methods of competition in or affecting commerce, and unfair and
deceptive acts and practlces m or affectmg commerce, in violation of

Qrndinn B Aafsl. T J._1m._2a
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Count m ©

Alleging violations of the Truth in Lending Act and the implement-
ing regulation promulgated thereunder and of the Federal Trade
Commission Act, the allegations of Paragraphs One and Two hereof
are incorporated by reference in Count III as if fully set forth
verbatim.

Par. 23. In the ordinary course _and conduet of its business, as
aforesaid, respondent regularly extends, and for some time last past
has regularly extended consumer credit, as “consumer credit” is
defined in Regulation Z, the implementing regulation of the Truth in
Lending Act, duly promulgated by the Board of Governors of the
Federal Reserve System. _

Par. 24. Subsequent to July 1, 1969, in the ordinary course of
business as aforesaid, and in connection with its credit sales, as “credit
sale” is defined in Regulation Z, respondent has caused and is causing
customers to execute a binding “Retail Installment Contract” herein-
after referred to as the “Installment Contract.” Respondent does not
provide these customers with any other credit cost disclosures.

By and through the use of the Installment Contracts, respondent:

1. Induced certain customers to sign instaliment contracts in blank
form. Respondent has subsequently filled in the blank spaces and
frequently failed to give those customers a completed copy, thereby
failing to furnish those customers any cost or credit disclosures prior to
the consummation of the contract as required by Section 226.8(a) of
Regulation Z in the manner and form prescribed by Sections 226.8(b)
and (c) of Regulation Z.

2. Failed to meet the requirements of Section 226.8(b)(7) of
Regulation Z as the contract provides for the right of payment of the
full amount due and “under certain conditions” to obtain a partial
refund of the finance charge, without further disclosing the “certain
conditions” under which prepayment could be made and a partial
refund of the finance charge be obtained.

3. Failed to accurately disclose the date on which the finance
charge begins to acerue as prescribed by Section 226. 8(b)(1) of
Regulation Z.

4. Failed to accurately state the “annual percentage rate,”
prescribed by Section 226.8(b)(2) of Regulation Z.

5. Failed to disclose the total of payments as prescribed by Section
226.8(b)(3) of Regulation Z.

6. Failed to accurately disclose the number, amount and due dates,
or periods of payments, scheduled to repay the indebtedness, as
prescribed by Section 226.8(b)(3) of Regulation Z.
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7. Failed to state the “unpaid balance of cash price,” as prescribed .
by Section 226.8(c)(3) of Regulation Z.

8. Failed to disclose the amount financed, as required by Section
226.8(c)(7) of Regulation Z.

9. Failed to disclose the “deferred payment price,” as prescribed by
Section 226.8(c)(8)(ii) of Regulation Z.

10. Failed to include in the finance charge, charges or premiums for
fire risk of loss insurance, written in connection with credit transac-
tions when the customer was not given a clear, conspicuous, and
* specific written statement setting forth the cost of the insurance if
obtained from or through respondent and stating that the customer
may choose the person through which the insurance is to be obtained as
prescribed by Section 226.4(a)(6) of Regulation Z. ,

11. Failed to include in the finance charge, charges or premiums for
credit life, accident, health or loss of income insurance, written in
connection with credit transactions when the customer has not given a
specific dated and separately signed affirmative written indication of
his desire for such coverage as prescribed by Section 226.4(a)(5)(ii) of
Regulation Z.

PAr. 25. Pursuant to Section 103(q) of the Truth in Lending Act,
respondent’s aforesaid failures to comply with the provisions of
Regulation Z constituted violations of that Act and, pursuant to
Section 108 thereof, respondent has thereby violated the Federal Trade
Commission Act.

DEcisioN AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Chicago Regional Office
proposed to present to the Commission for its consideration, and which,
if issued by the Commission, would charge respondent with violation of
the Federal Trade Commission Act; and

The respondent and counsel for the Commission having thereafter
- executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admissicn by
respondent that the law has been violated as alleged in such complaint,
and waivers and other provisions as required by the Commission’s
Rules; and

The Commission having thereafter considered the matter and havine
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violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted and executed
consent agreement and placed such agreement on the public record for
a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings, and enters the following orders:

1. Respondent Hiken Furniture Company is a corporation orga-
nized, existing and doing business under and by virtue of the laws of
~ the State of Illinois, with its office and principal place of business
located at 218 West Main St., Belleville, Illinois.

2. The Federal Trade Comm1ss10n has jurisdiction of the subJect
matter of this proceeding and of the respondent, and the proceeding is
in the public interest.

ORDER 1

It Is ordered, That respondent Hiken Furniture Company, a
corporation, its successors and assigns, and its officers, agents,
representatives and employees, directly or through any corporation,
subsidiary, division or any other device in connection with the
purchasing, advertising, offering for sale, sale and distribution of
furniture and appliances, or any other products, in or affecting
commerce, as “commerce” is defined in the Federal Trade Commission
Act, do forthwith cease and desist from:

1. Using, in any manner, a sales plan, scheme, or device wherein
false, misleading, or deceptive statements or representations are made
in order to obtain leads or prospects for the sale of merchandise.

2. Making representations, directly or indirectly, orally or in
writing, purporting to offer merchandise or services for sale when the
purpose of the representations is not to sell the offered merchandise or
services but to obtain leads or prospects for the sale of other
. merchandise or services at higher prices.

3. Discouraging in any manner the purchase of any merchandise or
services which are advertised or offered for sale as part of a scheme to
sell other merchandise.

4. Failing to maintain and produce for inspection and copying for a
period of three years adequate records to document for the entire
period during which each advertisement was run and for a period of six
weeks after the termination of its publication in press or broadcast
media:

a. the cost of publishing each advertisement including the prepara-
tion and dissemination thereof;
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b. the volume of sales made of the advertised product or service at
the advertised price; ‘

c. a computation of the net profit from the sales of each advertised
product or service at the advertised price, based upon respondent’s
normal method of computation.

5. Using the words “Sale,” or “Save,” “Extra Savings,” or any
other words of similar import or meaning not set forth specifically
herein, unless the immediately preceding price at which bonafide sales
have been made of the merchandise being offered for sale is disclosed
or can be readily ascertained by disclosure of the stated dollar or
percentage price and the price of said merchandise constitutes a recent
reduction, in an amount not so insignificant as to be meaningless, from
the immediately preceding price or unless a disclosure is made that
such merchandise was offered for sale at the immediately preceding
price in the recent regular course of respondent’s business, and that no
sales were made at that price or any other price in the recent past.

6. (a) Representing, directly or indirectly, orally or in writing, that
by purchasing any of respondent’s merchandise, customers are
afforded savings amounting to the difference between respondent’s
stated price and respondent’s former price unless the former price is
respondent’s immediately preceding price for the advertised merchan-
dise and bona fide sales have been made by respondent at that price in
the recent past or unless a disclosure is made that said merchandise
was offered for sale at the former price for a reasonably substantial
period of time in the recent regular course of respondent’s business and
that no sales were made at that price or at any other price in the recent
past.

(b) Representing, directly or indirectly, orally or in writing that by
purchasing any of the respondent’s merchandise, customers are
afforded savings between respondent’s stated price and a compared
price for said merchandise in respondent’s trade area unless respon-
dent’s merchandise and the nature of the compared price are explicitly
identified in advertising and at the point of sale through the use of
shelf tags or similar means and such merchandise is generally available
in principal retail outlets in the trade area at the compared price or
some higher price.

(¢) Representing, directly or indirectly, orally or in writing, that by
-purchasing any of respondent’s merchandise, customers are afforded
savings amounting to the difference between respondent’s stated price
and a compared value price for comparable merchandise unless the
compared value price is explicitly identified in advertising and at the
point of sale through the use of shelf tags or similar means and
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similar representative sample of prices for comparable merchandise of
like grade and quality in its trade area to establish that the principal
retail outlets in the trade area regularly sell comparable merchandise
of like grade and quality at the compared value price in the regular
course of their business.

7. Failing to maintain and produce for inspection or copying, for a
period of three years, adequate records (a) which disclose the facts
upon which any savings claims, sale claims and other similar
representations are set forth in Paragraphs Five and Six of this order
are based, and (b) from which the validity of any savings claims, sale
claims, and similar representations can be determined.

8. Representing, directly or indirectly, orally or in writing, that
respondent has a “Huge Selection,” “Carloads,” or any given number
of furniture suites unless respondent has the stated huge selection or
number of furniture suites available for immediate sale and delivery;
or misrepresenting in any manner the colors, style, kind or quantity of
furniture in stock and available for sale or delivery.

9. Representing, directly or indirectly, orally or in writing, the
‘immediate availability of any merchandise for sale when such
merchandise is not in stock and available in quantities sufficient to
meet reasonably anticipated demands for sale to the public at or below
the advertised price for the period in which the prlces are advertised to
be effective.

10. Failing to make full disclosure either in its advertising or at the
time of sale and prior to consummation of the sale that in addition to
the price quoted in respondent’s advertising, certain other charges, as
applicable, are made, such as, delivery, set-up or assembly, service, and
warranty charges.

11. Failing to disclose clearly and conspicuously within each
advertisement for an advertised product each reservation, if any, as to
suitability or durability of such advertised product for reasonable
usage by the customers who may buy such product or service.

12. Representing, directly or by implication, that any of respon-
dent’s offers to sell merchandise are limited as to time or restricted or
limited in any other manner, tinless such represented limitations or
restrictions are actually in force and in good faith adhered to.

13. Using the terms “Danish,” “French,” or “Spanish,” or any other
unqualified terms of similar import or meaning not set forth
specifically herein, orally or in writing, to describe respondent’s
furniture when such furniture is of domestic origin, unless a clear and
conspicuous disclosure is made in advertising and on the furniture that
such furniture was manufactured in the United States by means of
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such statements as “Made In U.S.A.” or “manufactured by” followed
by the name and address of the domestic manufacturer.

14. Representing, directly or indirectly, orally or in writing, that
the respondent’s merchandise is “soft pecan,” “walnut,” or using any
other terms of comparable import or meaning not set forth specifically
herein, to describe respondent’s furniture, unless a clear and conspicu-
ous disclosure is made in advertising and on furniture that such terms
are merely descriptive of the color and/or grain design or other
simulated finish that is applied to the exposed surfaces of such
furniture.

15. Using any wood names or any names that suggest wood, orally
or in writing, to describe any materials simulating wood in respon-
dent’s furniture, unless a clear and conspicuous disclosure is made in -
advertising and on the furniture that such wood names are merely
descriptive of the color and/or grain design or other simulated finish
that is applied to the exposed surfaces of such furniture.

16. Representing, directly or indirectly, orally or in writing, that
purchasers of respondent’s merchandise are granted easy or instant
credit terms, by respondent; or misrepresenting in any manner, the
amount, type, extent of any other facet of the credit terms respondent
arranges or may arrange for its purchasers.

17.  Using the word “free” or any other word or words of similar
import or meaning in connection with the sale, offering for sale or
distribution of respondent’s merchandise or services in advertisements
or other offers to the public, as descriptive of an article of merchandise
or service:

(2) When all the conditions, obligations, or other prerequisites to the
receipt and retention of the “free” article of merchandise or service
offered are not clearly and conspicuously set forth at the outset so as to
leave no reasonable probability that the terms of the offer might be
misunderstood.

(b) When, with respect to any article of merchandise or service
required to be purchased in order to obtain the “free” article or service,
the offerer either (i) increases the ordinary and usual price of such
merchandise or service or (ii) reduces the quality or (iii) reduces the
quantity or size thereof.

18. Offering gift merchandise to persons complying with certain
conditions unless, in every instance, such merchandise is given to the
persons complying with such conditions.

19. Using pictorial representations of two or more items of
furniture in conjunction with a stated price when all of the furniture in
the pictorial representations is not being offered at the stated price,
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prominence that all of the illustrated furniture is not being offered at
the stated price and that an additional charge is made for certain items
that are clearly identified in the illustrations.

20. Offering merchandise for sale by means of any form of pictorial
advertisement when such merchandise is not in stock and available in
quantities sufficient to meet reasonably anticipated demands for sale
to the public at or below the advertised price for the period in which
the prices are advertised.

21. Failing to make a clear and conspicuous disclosure on furniture,
or on a tag or label prominently attached thereto, that veneers, plastics
or other materials having the appearance of wood, leather, slate or
marble have been used in the manufacture of such merchandise; or
failing to make a clear and conspicuous disclosure of any material facts
relating to the true composition of furniture where materials or
products that simulate other materials or products are used in the
manufacture of such furniture.

22. Failing to inform, orally, all customers at the time of sale and
provide in writing on the fact of all order forms, sales contracts and
invoices executed by customers with such conspicuousness and clarity
as is likely to be read and understood, that, if furniture and/or
appliances are delivered in a defective or damaged condition, the
customer has the right to have such merchandise replaced or repaired
with no additional cost to the customer by notifying respondent, in
writing, within ten (10) days of the receipt of such damaged or
defective merchandise and to cancel the contract and obtain a refund
of all monies where respondent refuses or fails to make such
replacement or repairs; provided, however, that the provisions of
Paragraphs 22 and 23 of the order shall not apply to merchandise sold
“as is,” conspicuously designated as such on order forms, sales
contracts and invoices executed by the customers who have knowledge
of damage to, or defects in particular merchandise and have given
written consent to purchasing same in its stated form.

23. Failing to replace or repair merchandise delivered in a defective
or damaged condition with no additional cost to customers who have
requested replacement or repair in writing within ten (10) days from
the date of actual delivery of such merchandise, such replacement or
repair to be fully, satisfactorily and promptly performed in accordance
with Paragraph 24 of this Order 1; provided, however, that in lieu of
replacement and repair of defective or damaged merchandise,
respondent may cancel the contract with immediate refund of all
monies to customers who have requested such replacement or repair in
writing. In cases where replacement or repairs have been made by
respondent, the customer may cancel the contract with a refund of all
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monies by notification to respondent in writing within ten (10) days
from the date of actual delivery or redelivery of any replacement or
repaired merchandise that is itself defective or damaged.

24. Failing on receipt of a written notice of defective or damaged
merchandise to investigate such complaints forthwith and complete all
repairs within three (3) weeks from the date of such notice or to make
full replacements within forty (40) days of the receipt of such notice. In
all other cases of actual delivery or redelivery or any replacement or
repaired merchandise that is itself defective or damaged, respondent
shall refund immediately all monies to customers who have requested
contract cancellation in writing, as provided for in this order, or obtain
the voluntary written consent of the customer for replacement or
repair within one (1) week of the receipt of the customer’s request for
cancellation; shall complete all repairs pursuant to a written consent
for repairs, within two (2) weeks from the date of such written consent
and shall make full replacements, pursuant to a written consent for
replacement, within thirty (30) days from the date of such written
consent.

25. Failing to notify the customer, orally and in wntlng, and at
least five (5) business days prior to the scheduled completion date, that
respondent is unable to complete repairs or replacement within the
time specified by this order and to cancel the contract with a full
refund of all monies to the customer within one week, or in lieu thereof
and at the option of the customer, to obtain the customer’s voluntary
written consent for an extension of the date set for completion, which
shall be a date by which respondent actually expects to complete
performance.

26. Failing to maintain and produce for inspection or copying, for a
period of two (2) years, adequate records which disclose the facts
pertaining to the receipt, handling and disposition of each and every
written communication from a customer requesting contract cancella-
tion, refund, replacement or repair.

27. Failing, if the respondent and a customer are unable to agree
upon a settlement of any controversy involving the delivery or repair
of any damaged or defective furniture, appliances, or other merchan-
dise, or the failure to replace or repair such damaged or defective
merchandise or to make cancellations with refunds with respect
thereto, then, at the option of the customer, such customer shall have
the right to submit the issue to an impartial arbitration procedure
entailing no mandatory administative cost or filing fee to the
consumer, whlch shall be conducted in accordance w1th the arbltratlon
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for arbitration adopted in Appendix “A” are to be considered as
incorporated within the terms of this order.

28. Failing to comply with and abide by any award or decision
rendered pursuant to the arbitration procedures of Paragraph 27.

29. Preventing arbitration pursuant to any provision of this order
by reason of having obtained a default judgment against any customer
in an action for money allegedly due the respondent or its assignees.

30. Failing to provide adequate notification to customers of their
right to submit such controversy to arbitration or failing to incorporate
the following statement on the face of all sales contracts with such
conspicuousness and clarity as is likely to be read and understood by
customers.

NOTICE

Any controversy arising out of or relating to this contract involving the delivery or
repair of any damaged or defective furniture, appliances or other merchandise, or the
failure to replace or repair such damaged or defective merchandise or to make
cancellations with refunds with respect thereto shall be settled, at the option of the
customer, by arbitration. Such arbitration shall be conducted in accordance with
Arbitration Rules of the Arbitration Tribunal of the Better Business Bureau of Greater
St. Louis, Inc., whose offices are located at 915 Olive Street, Fourth Floor, St. Louis,
Missouri 63101, telephone (314)241-3100. Under Missouri and Illinois law, arbitration, if
undertaken, is legally binding and final.

31. Failing to change the instructions, contained in the Notice set
forth in Order I, Paragraph 30 as to how to secure arbitration if
circumstances require. '

82. Inducing or causing purchasers or prospective purchasers of
respondent’s products, installations or services to sign blank or
partially filled in completion certificates or other legal instruments or
documents; or misrepresenting, in any manner, the true nature or
effect of such legal instruments or documents.

33. Contracting for any sale whether in the form of trade
acceptance, conditional sales contract, promissory note, or otherwise
which shall become binding on the buyer prior to midnight of the third
day, excluding Sundays and Legal holidays, after the date of
execution. ‘

34. Failing to furnish the buyer with a fully completed receipt or
copy of any contract pertaining to such sale at the time of its
execution, which is in the same language, e.g., Spanish, as that
principally used in the oral sales presentation and which shows the date
of the transaction and contains the name and address of the seller, and
in immediate proximity to the space reserved in the contract for the
signature of the buyer or on the front page of the receipt if a contract
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is not used and in bold face type of a minimum size of 10 points, a
statement in substantially the following form:

YOU, THE BUYER, MAY CANCEL THIS TRANSACTION AT ANY TIME PRIOR TO
MIDNIGHT OF THE THIRD BUSINESS DAY AFTER THE DATE OF THIS
TRANSACTION. SEE THE ATTACHED NOTICE OF CANCELLATION FORM FOR
AN EXPLANATION OF THIS RIGHT.

35. Failing to furnish each buyer, at the time he signs the sales
contract or otherwise agrees to buy consumer goods or services from
the seller, a completed form in duplicate, captioned “NOTICE OF
CANCELLATION,” which shall be attached to the contract or receipt and
easily detachable, and which shall contain in ten point boldface type
the following information and statements in the same language, e.g.,
Spanish, as that used in the contract: .

NOTICE OF CANCELLATION

(enter date of transactiom)
(date)

YOU MAY CANCEL THIS TRANSACTION, WITHOUT ANY PENALTY OR
OBLIGATION, WITHIN THREE BUSINESS DAYS FROM THE ABOVE DATE.

IF YOU CANCEL, ANY PROPERTY TRADED IN, ANY PAYMENTS MADE BY
YOU UNDER THE CONTRACT OR SALE, AND ANY NEGOTIABLE INSTRUMENT
EXECUTED BY YOU WILL BE RETURNED WITHIN 10 BUSINESS DAYS
FOLLOWING RECEIPT BY THE SELLER OF YOUR CANCELLATION NOTICE,
AND ANY SECURITY INTEREST ARISING OUT OF THE TRANSACTION WILL
BE CANCELLED.

IF YOU CANCEL, YOU MUST MAKE AVAILABLE TO THE SELLER AT YOUR
RESIDENCE, IN SUBSTANTIALLY AS GOOD CONDITION AS WHEN RECEIVED,
ANY GOODS DELIVERED TO YOU UNDER THIS CONTRACT OR SALE; OR YOU
MAY IF YOU WISH, COMPLY WITH THE INSTRUCTIONS OF THE SELLER
REGARDING THE RETURN SHIPMENT OF THE GOODS AT THE SELLER’S
EXPENSE AND RISK.

IF YOU DO MAKE THE GOODS AVAILABLE TO THE SELLER AND THE SELLER
DOES NOT PICK THEM UP WITHIN 20 DAYS OF THE DATE OF YOUR NOTICE
OF CANCELLATION, YOU MAY RETAIL OR DISPOSE OF THE GOODS WITHOUT
ANY FURTHER OBLIGATION. IF YOU FAIL TO MAKE THE GOODS AVAILABLE
TO THE SELLER, OR IF YOU AGREE TO RETURN THE GOODS TO THE SELLER
AND FAIL TO DO SO, THEN YOU REMAIN. LIABLE FOR PERFORMANCE OF
ALL OBLIGATIONS UNDER THE CONTRACT.

TO CANCEL THIS TRANSACTION, MAIL OR DELIVER A SIGNED AND DATED
COPY OF THIS CANCELLATION NOTICE OR ANY OTHER WRITTEN NOTICE,
OR SEND A TELEGRAM TO , AT (address
of seller’s place of business) ; NOT LATER THAN MIDNIGHT OF (Date) .

THRRRERV CANCRI. THTIQ TRANQANTINN
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#

(Date) !
A

(Buyer’s Stgnature)

36. Failing, before furnishing copies of the “Notice of Cancella-
tion” to the buyer, to complete both copies by entering the name of the
seller, the address of the seller’s place of business, the date of the
transaction, and the date, not earlier than the third business day
following the date of the transaction, by which the buyer may give
notice of cancellation.

37. Including in any sales contract or receipt any confession of
judgment or any waiver of any of the rights to which the buyer is
entitled under this order including specifically his right to cancel the
sale in accordance with the provisions of this order.

38. Failing to inform each buyer orally, at the time he signs the
contract or purchases the goods or services, of his right to cancel.

39. Failing or refusing to honor any valid notice of cancellation by
a buyer and within ten (10) business days after the receipt of such
notice, to (a) refund all payments made under the contract or sale; (b)
return any goods or property traded in, in substantially as good
condition as when received by the seller; (c) cancel and return any
negotiable instrument executed by the buyer in connection with the
contract or sale and take any action necessary or appropriate to
terminate promptly any security interest created in the transaction.

40. Negotiating, transferring, selling, or assigning any note or
other evidence of indebtedness to a finance company or other third
party prior to midnight of the fifth business day following the day the
contract was signed or the goods or services were purchased.

41. Failing, within ten (10) business days of receipt of the buyer’s
notice of cancellation, to notify him whether the seller intends to
repossess or to abandon any shipped or delivered goods.

ORDER II

It is further ordered, That respondent Hiken Furniture Company, a
corporation, its successors and assigns, and its officers, agents,
representatives and employees, directly or through any corporation,
subsidiary, division or any other device, in connection with the
collection of, or attempt to collect, accounts in or affecting commerce,
as “commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:

1. Representing, or causing to be represented by any means,
directly or indirectly, that respondent has instructed, is instructing, or
will instruct an attorney to file suit against an alleged debtor unless
the alleged debt is immediately paid in full or a specified amount is
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paid thereon unless the respondent has already instituted the aforesaid
suit, or do so in fact, if the alleged debt is not immediately paid in full
or the specified amount is not paid thereon. '

2. Representing by any means, directly or indirectly, that:

(a) legal action has been taken against the debtor; or

(b) legal action is being taken against the debtor; or

(c) legal action will be taken against the debtor unless the
respondent has already instituted said legal action, or does so in fact, if
the alleged debt is not immediately paid in full or the specified amount
is not paid thereon.

3. Informing a debtor of a creditor’s right after judgment without
disclosing at the same time that no judgment may be entered against
the debtor unless the debtor has first been given notice and an
opportunity to appear and defend himself in a court of law.

4. Representing, directly or indirectly, by any means to a debtor
that it is impossible to escape a judgment. ;

5. Failing-to give notification of a commencement of legal action
by respondent against customer by mailing a summons and complaint
to such customer’s last known address, and failing to obtain from the
post office a certificate of such mailing. Such notice shall be in addition
to any other notification or service required by law, practice or custom.
Such summons and complaint to be sent by first class mail by
respondent or its attorney with instructions on the face of the envelope
“Do not forward. Address Correction Requested”. In the event that
such mail is returned as undeliverable by the Post Office or if the
residence address of the defendant is unknown, the summons is to be
mailed to the customer, care of the employer or place of employment of
the customer if known, in a sealed envelope not indicating on the
outside thereof, directly or indirectly by the return address or
otherwise, that the communication is from an attorney or concerns an
alleged debt.

ORDER 111

It s further ordered, That respondent Hiken Furniture Company, a
corporation, its successors and assigns, and its officers, agents,
representatives and employees, directly or through any corporation,
subsidiary, division or other device, in connection with any extension of
consumer credit, or any advertisement to aid, promote or assist directly
or indirectly any extension of consumer credit, as “consumer credit”
and “advertisement” are defined in Regulation Z (12 CFR 226) of the
Truth in Lending Act (Pub. Law 90-321, 15 U.S.C. 1601, et seq.), do

forthwith cease and desist from:
1 Failinea ta firvnich ta tha anctamar hafawa tha fwancan t+inn 10
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consummated, a duplicate of the instrument or other statement
containing the disclosures required by Section 226.8 of Regulatlon Z,as
required by Section 226.8(a) of Regulation Z.

2. Failing to disclose the conditions entitling a customer to a partial
refund of the finance charge as required by Section 226.8(b)(7) of
Regulation Z.

3. Failing to accurately disclose the date on which the finance
charge begins to accrue, as prescribed by Section 226.8(b)(1) of
Regulation Z.

4. Failing to accurately state the “annual percentage rate,” as
prescribed by Section 226.8(b)(2) of Regulation Z.

5. Failing to disclose the “total of payments,” as prescribed by
Section 226.8(b)(3) of Regulation Z.

6. Failing to accurately disclose the number, amount, and due
dates, or periods of payment, scheduled to repay the indebtedness, as
prescribed by Section 226.8(b)(3) of Regulation Z.

7. TFailing to state the “unpaid balance of cash price,” as prescribed
by Section 226.8(c)(3) of Regulation Z.

8. Failing to disclose the “amount financed,
Section 226.8(c)(7) of Regulation Z.

9. Failing to disclose the “deferred payment price,” as prescribed
by Section 226.8(c)(8)(ii) of Regulation Z.

10. Failing to itemize and include in the finance charge for
purposes of disclosure of the finance charge and computation of the
annual percentage rate, any and all charges for risk of loss insurance
unless the customer was given a clear, conspicuous and specific written
indication of the cost of such insurance coverage from respondent and
stating that the customer may choose the source through which the
insurance is to be obtained as prescribed by Section 226.4(a) (6) of
Regulation Z.

11. Failing to itemize and include in the finance charge, for
purposes of disclosure of the finance charge and computation of the
‘annual percentage rate, any and all charges or premiums for credit
life, accident, or health insurance unless respondent has obtained a
specific dated and separately signed affirmative written indication of
the customer’s desire for such insurance coverage as prescribed by
Section 226.4(a) (5)(ii) of Regulation Z.

12. * Failing, in any consumer credit transaction or advertisement, to
make all disclosures determined in accordance with Sections 226.4 and
226.5 of Regulation Z, in the manner, form and amount required by
Sections 226.6, 226.7, 226.8, 226.9 and 226.10 of Regulation Z.

It is further ordered, That respondent shall forthwith cease and

"

as prescribed by
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desist from representing, orally, directly or by implication that
respondent offers a guarantee or warranty of any kind and from
offering a warranty of any kind in writing that does not conform to all
the requirements of the Magnuson-Moss Warranty — Federal Trade
Commission Improvement Act of 1975, 15 USC 2301.

1t is further ordered, That for a period of one year respondent post in
a prominent place in each salesroom or other area wherein respondent
sells furniture or other products and services a copy of this cease and
desist order with a notice that any customer or prospectlve customer
may receive a copy on demand.

It is further ordered, That respondent forthwith distribute a copy of
this order to each of its operating divisions or departments.

It is further ordered, That respondent prominently display the
following notice in two or more locations in that portion of
respondent’s ‘business premises most frequented by prospective
customers, and in each location where customers normally sign
consumer credit documents or other binding instruments. Such motice

-shall be considered prominently displayed only if so positioned as to be
easily observed and read by the intended individuals:

NOTICE TO CREDIT CUSTOMERS

IF THE DEALER IS FINANCING OR ARRANGING THE FINANCING OF YOUR
PURCHASE, YOU ARE ENTITLED TO CONSUMER CREDIT COST DISCLOSURES
AS REQUIRED BY THE FEDERAL TRUTH IN LENDING ACT. THESE MUST BE
PROVIDED TO YOU IN WRITING BEFORE YOU ARE ASKED TO SIGN ANY
DOCUMENT OR OTHER PAPERS WHICH WOULD BIND YOU TO SUCH A
PURCHASE.

This notice required by order of fhe Federal Trade Commission.

It is further ordered, That no provision of this order shall be
construed in any way to annul, invalidate, repeal, terminate, modify or
exempt respondent from complying with agreements, orders or
directives of any kind obtained by any other. agency or acts as a
defense to actions instituted by municipal or state regulatory agencies.
No provision of this order shall be construed to imply that any past or
future conduct of the respondent complies with the rules and
regulations of, or the statutes administered by the Federal Trade
Commission.

It is further ordered, That respondent deliver a copy of this order to
cease and desist to all present and future personnel of respondent
engaged in the consummation of any consumer credit transaction or in

any aspect of preparation, creation or placing of advertlsmg, and to a]l
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all products covered by this order, and that respondent secure a signed
statement acknowledging receipt of said order from each person.

It is further ordered, That respondent, for a period of one year from
the effective date of this order, shall furnish each newspaper or other
advertising medium which is utilized by the respondent to obtain leads
for the sale of merchandise, or to advertise, promote, or sell
merchandise, with a copy of the Commission’s News Release setting
forth the terms of this order. ‘

It is further ordered, That respondent notify the Commission at least
30 days prior to any proposed change in the respondent corporation
such as dissolution, assignment or sale resulting in the emergence of a
successor corporation, the creation or dissolution of subsidiaries or any
other change in the corporation which may affect compliance
obligations arising out of the order.

It is further ordered, That in the event respondent merges with
another corporation or transfers all or a substantial part of its business
or assets to any other corporation or to any other person, said
respondent shall require such successor or transferee to file promptly
with the Commission a written agreement to be bound by the terms of
this order; provided that if said respondent wishes to present to the
Commission any reasons why said order should not apply in its present
form to said successor or transferee, it shall submit to the Commission
a written statement setting forth said reasons prior to the consumma-
tion of said successions or transfer.

It is further ordered, That the respondent herein shall within sixty
(60) days after service upon it of this order, file with the Commission a
report, in writing, setting forth in detail the manner and form in which
it has complied with this order. '

ApPENDIX “A”
CONSUMER ARBITRATION RULES

DEFINITIONS

A. Arbitration is the process by which two or more parties select and authorize an
impartial party or panel to resolve their dispute.

B. Consumer disputes are any disagreements between respondent and his customer
involving the delivery or repair of any damaged or defective furniture, appliances, or
other merchandise, or the failure to replace or repair such damaged or defective
merchandise or to make cancellations with refunds with respect thereto. If during the
course of any proceeding conducted pursuant these Rules, it appears to the Arbitrator
that the issues before him do not coincide with this definition, he is authorized to suspend
the hearing permanently, narrow the issues to those which fall within this definition, or
take whatever other action is deemed necessary.

C. Administrator refers to the Better Business Bureau of Greater St. Louis, Inc.
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D. Parties to arbitration are those persons necessary to resolve a dispute, usually the
businessman and his customer.
E. Avrbitrator is the individual or panel which makes the final decision or award

APPLICATION OF RULES

These Rules shall apply to consumer disputes submitted to the Administrator foi
settlement by arbitration. The Parties shall be deemed to have adopted these Rule:
whenever they have agreed in writing to arbitrate their dispute. These rules and any
amendment thereof shall apply to the form obtaining at the time the arbitration i
initiated.

INITIATING ARBITRATION

If it appears that efforts to resolve a dispute informally have been exhausted, the
Bureau may suggest or the Parties may request that the dispute be arbitrated. The
Administrator will then prepare an Arbitration Agreement, on which the issues ir’
dispute are listed, and transmit an identical Agreement to both Parties. If the Partie:
agree with the listed issues and further agree to be bound by arbitration, they will sigr
the Agreement and return it to the Administrator within five (5) days after receipt. Ii
either Party disagrees with the issues presented, he shall return a corrected version of
the issues to the Administrator. The Administrator shall resolve any conflict of issue:
and, if necessary, send amended Arbitration Agreements for signature by the Parties
Failure to return a signed Arbitration Agreement will be considered as a rejection of
arbitration. Upon receipt of signed Agreements from the Parties, the Administratol
shall commence procedures to arbitrate a dispute pursuant to these Rules.

The Administrator may require the posting of a nominal performance bond by eithe:
of the Parties to assure their presence at the hearing. Such a bond, if posted, shall be
returned to the Party when he presents himself at the hearing.

SELECTION OF ARBITRATOR

The Administrator shall maintain a pool of volunteers from which the Arbitrator shall
be selected. This pool of volunteers should reflect membership of the total community.
The following methods of selection Arbitrators may be used:

A. The Single Arbitrator

A single Arbitrator shall be used in all cases where the Arbitrator has been selected and
agreed upon by the Parties from the established pool of Arbitrators. Upon receipt of
written Agreements to binding arbitration by the Parties, the Administrator shall
provide the Parties with an identical list of five Arbitrators chosen from the pool,
together with brief biographies of each. Each Party shall have five (5) days after receipt
of this list to cross off names of those deemed unacceptable to him and rank the
remaining names in descending order of preference, placing #1 after name of first
choice, etc. The Administrator shall select an Arbitrator from the top three choices of the
Parties. If preferences of the Parties do not overlap, the Administrator may either send
the Parties a new list of Arbitrators or set up a panel, described in Section B., below.

B. Three-Man Panel

. Upon demand of either Party to a dispute involving amounts exceeding $1,000.00 or
when the Parties cannot agree upon a single Arbitrator, each Party selects from the pool
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from the pool a third Arbitrator who has not been previously rejected by either Party.
The person so selected shall serve as chairman and convenor of the panel.

' FACILITIES AND COSTS

Facilities for the holding of hearings and maintenance of records shall be provided by
the Administrator. Cost of stenographic services, record of proceedings and individual
witness fees shall be borne by the respondent. The Administrator will endeavor to
provide a panel of expert witnesses and testing laboratories willing to donate services.

COMMUNICATION AND SERVING OF NOTICES

All correspondence should be sent by mail to the Administrator. There shall be no
direct communication between the Parties and the Arbitrator regarding the dispute,
except at the hearing and in the presence of the other Party, or with the other Party’s
written permission. All correspondence from the Parties to the Arbitrator and vice versa
shall be sent through the Administrator. Any Party agreeing to arbitration pursuant to
those Rules shall be deemed to have consented that any notices or other communication
relevant to arbitration proceedings may be served by mail addressed to the Party or his
attorney at his last known address. The Administrator shall notify the Parties of the
date, time and place of the arbitration hearing and shall forward to the Parties a copy of
the Award by registered mail, return receipt requested.

NOTICE OF APPOINTMENT

Notice of Appointment shall be mailed to the Arbitrator by the Administrator along
with a copy of these Rules. The signed appointment form together with disclosures of
any relationships to Parties shall be filed with the Administrator prior to the opening of
the first hearing.

DISCLOSURE BY ARBITRATORS: FILLING VACANCIES

Any person selected to serve as an Arbitrator shall divulge, in his signed acceptance of
appointment any financial, competitive, professional, family, or social relationship,
however remote, with the Parties to the dispute or disputes he is assigned to arbitrate.
All doubts should be resolved in favor of disclosure. Any such disclosures shall be
transmitted to the Administrator who shall provide them to the Parties with a
waiver/objection form. If a Party objects or if an Arbitrator is unable or unwilling to
serve, the Administrator shall assist the Parties, pursuant to Section 5 of these Rules, in
selecting or appointing a replacement.

REPRESENTATION BY COUNSEL

A Party may (but need not) be represented by counsel. A corporation may be
represented by any officer or employee designated by the corporation. The Administra-
tor and the opposing Party shall be furnished the name and address of any attorney for
any Party at least five (5) days prior to the date of the hearing set before the Arbitrator.

HEARING DATES; NOTICES; WAIVER OF NOTICE

Upon acceptance of an Arbitrator, the Administrator shall, within three days,
establish a date, time and place for the oral hearing, with due regard for the convenience
of the Parties and with the agreement of the Arbitrator. Once determined, this
information shall be communicated to the Parties at least seven days in advance of the
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date set for the hearing, utilizing the Notice of Hearing Form. Parties objecting to the
date, time or location designated should promptly notify orally and in writing the
Administrator or otherwise be deemed to have waived such objections. Appearance of
the Party at hearings shall automatically constitute waiver of notice.

WAIVER OF ORAL HEARINGS

The Parties may agree in writing to waive oral hearings and to permit arbitration
based on submission of written arguments and documentary evidence. Where oral
hearings are waived, the Arbitrator shall determine the deadlines for submitting

* evidence. In such instances, the date for the Award shall be fixed at 10 days after receipt
of all evidence.

INSPECTION BY ARBITRATOR

At the initiation of arbitration, either Party may request an inspection or a hearing at
a site appropriate for inspection. The Arbitrator has the absolute discretion to inspect the
product or premises involved. If the inspection is to be conducted separately from the
hearing, the Administrator shall provide notice to the Parties and invite their presence.
The Administrator shall also arrange for the presence of a technical expert at the
inspection at the discretion of the Arbitrator. If possible, inspections should be conducted
prior to the hearing.

ATTENDANCE AT PROCEEDINGS

Unless otherwise agreed by the Parties in writing only those persons party to or
having a direct interest in the dispute are entitled to attend hearings. The Arbitrator
shall have the discretion to require any witness to absent himself from the hearing room
when the Arbitrator deems his presence to be unnecessary or undesirable.

ABSENCE OF A PARTY

Arbitration hearings may proceed in the absence of any Party who, after due notice of
the hearing, fails to appear, but such absence shall not be the basis for a default
judgment. Rather, the attending Party shall submit evidence and the Arbitrator may
render an Award based thereon.

TRANSCRIPT OF HEARING

The Administrator shall provide stenographic services or otherwise record the
proceedings upon the request of any Party, provided, however, that the cost of such
services be borne by the requesting Party and that all Parties be provided access to such
record. In all cases, the Arbitrator shall see that a Record of Hearing Form is completed
at the close of each hearing.

INTERPRETERS

The Administrator shall provide without cost an Interpreter when any Party
expresses the need for such and when the Arbitrator deems it necessary.

OATHS

m a1 . PRI N ~
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ORDER OF PROCEEDINGS AT THE HEARING

A. After the oaths are administered, the Customer shall summarize his position of
the dispute, stating briefly what relief he is seeking. The Businessman shall then present
a summary of his position and relief sought.

B. The Customer shall next present his claim, evidence and witnesses, if any, and
submit to questions from the Arbitrator. The Businessman shall then do likewise. Parties
may cross-examine. :

C. Following the presentation of evidence, each Party shall briefly summarize his
position, relating his claims to the proofs and testimony presented.

D. The order of proceedings may vary at the discretion of the Arbitrator in order to
assure that full opportunity is given each Party to present all evidence necessary for a
decision.

E. The Arbitrator shall declare the hearings closed if no Party has further evidence
to offer or witnesses to present. '

ADMISSION OF EVIDENCE

The Arbitrator shall judge the relevancy of the evidence and may request additional
evidence from either Party. He may refuse to admit evidence deemed irrelevant, stating
reasons therefor.

ADDITIONAL - PARTIES

In resolving any consumer dispute where someone other than the Businessman and
Customer are necessary to resolve all issues, and where such person has agreed to the
issues presented and to be bound by arbitration, the Arbitrator shall name him a Party to
the dispute and have complete discretion to include such Party in the proceedings.

ADJOURNMENTS

The Arbitrator may adjourn the proceedings upon the request of a Party or his own
motion.

METHOD OF DECISION

All matters of concern submitted to an arbitration panel shall be settled by a majority
vote, including procedural questions and issues relating to the Award. The decision of the
majority shall be deemed to be the decision of all members of the panel, and no
dissenting opinion shall be issued.

REOPENING OF HEARING

At the discretion of the Arbitrator, a hearing may be reopened upon his motion or the
motion of a Party. If a hearing is reopened, the time within which an Award must be
made is measured from the closing of the last hearing. No hearing shall be reopened
after an Award has been made except as provided by state law.

CONSERVATION OF PROPERTY

The Arbitrator may issue such orders as neoeésary to safeguard property which is the
_ subject matter of arbitration or the position of the Parties.
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SUBPOENA POWERS; DEPOSITIONS

The Arbitrator in Missouri and Illinois may compel the attendance of witnesses and
the production of relevant documents according to procedures established by state law.
The Arbitrator may authorize the taking of depositions of witnesses who are unable to
attend the hearing. '

AFFIDAVITS

Written affidavits if properly sworn to and notarized will be admissible in lieu of oral
testimony, at the discretion of the Arbitrator, and if not objected to by the other Party.

WAIVER OF RULES

Any Party who proceeds after knowledge that a provision of these Rules has not been
complied with and who fails to object thereto in writing prior to the time within which
the Award is to be made shall be deemed to have waived his right to object.

EXTENSION OF TIME

The Parties may modify any period of time specified in these Rules by mutual
agreement and the approval of the Arbitrator. The Arbitrator may extend any time
period in these Rules except the period established for making an Award. The
Administrator shall notify the Parties of any time extension.

THE AWARD
A. Time

The Arbitrator shall render a signed Award notarized if required by law, no later than
ten days from the date on which the final hearing is closed. If additional materials are to
be submitted beyond the final hearing date, the time for an Award shall be ten days
from the receipt of such materials. If oral hearing is waived and the Arbitrator requires
the submission of necessary written documents, the time for an Award shall be ten days
from the receipt of such documents.

B. Scope

The Arbitrator may grant any relief or remedy within the scope of the Arbitration
Agreement deemed just and equitable and allowable under state law.

C. Modification of Award

If there is a mistake of fact of miscalculation of figure on the face of the Award, the
Administrator shall bring this to the attention of the Arbitrator, at whose discretion the
appropriate modification will be effected. The Administrator shall transmit any such
modifications to the Parties immediately upon receipt and posting.

D. Settlement

If the Parties settle the dispute prior to the rendering of the Award, the Administrator,
upon written notice and verification of such settlement, shall terminate the proceedings
and so notifv the Arbitrator. Uinon reanest. of the Partioe tho Awhitwatos mow ot his
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E. Form and Filing N

The Award shall be recorded on the Award Form and transmitted to the Administrator.
The Administrator shall forward copies of the Award to the Parties and assist with filing
the Award in the proper court where such is required under state law. Public disclosure
of any Award may not be made unless all Parties agree in writing.

INTERPRETATION OF RULES

The Arbitrator shall interpret these Rules insofar as they relate to his powers and
duties. Questions beyond the knowledge or expertise of the Arbitrator shall be referred
by the Administrator to the Director, Consumer Arbitration, Council of Better Business
Bureaus, Inc.
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IN THE MATTER OF

KROGER COMPANY

Docket 9102. Interlocutory Order, June 14, 1978

Order denying respondent’s application for review of ALJ’s orders of October 18 and
November 15, 1977. .

ORDER DENYING APPLICATION FOR INTERLOCUTORY REVIEW

Respondent the Kroger Company has applied for review, under Rule
Section 3.23(b), of the administrative law judge’s orders of October 18
and November 15, 1977, which resulted in the striking of Kroger’s
Second Affirmative Defense from its Answer and denial of leave to
amend that defense. Authorization to apply for review was granted by
the administrative law judge’s order of January 9, 1978.1

The defense at issue is the version of Kroger’s Second Affirmative
Defense set forth in its Motion for Leave to Amend Answer:

Second Affirmative Defense

The Complaint is an arbitrary and capricious exercise of the Commission’s
enforcement discretion and an abuse of that discretion. Respondent’s Price Patrol
advertising constituted responsible and good faith comparative price advertising. That
advertising was based upon surveys of Respondent’s and its competitors’ prices. This
followed the procedure directed by the Commission for supporting comparative price
advertising. Other advertisers, including other retail food outlets, have made and are
making more sweeping pricing claims with a less adequate or no basis therefor. The
Commission is aware of the advertising of Respondent’s competitors, having complained
in public documents of the widespread use by retail food outlets of claims such as “lowest
prices” and “discount prices.” In these circumstances, the Commission’s decision to
proceed solely against Respondent, and not to proceed against other retail food outlets,
will unlawfully preclude Respondent from forms of price advertising permitted to others
and will place Respondent at a substantial disadvantage against its competitors.
Furthermore, to proceed solely against Respondent violates the Commission’s policy
which requires that it take corrective action on an industry-wide basis where it perceives
that several members of an industry are engaged in the same type of practice. Based
upon the foregoing, the Complaint also deprives Respondent of equal protection of the
laws in that the Commission is engaging in intentional and purposeful discrimination
against Respondent in its enforcement of the Federal Trade Commission Act.

Commission review of interlocutory orders, including those applica-

! This is a vastly simplified history of the pleadings and rulings relating to the substantive issue of the striking of
Kroger’s Second Affirmative Defense, but it seems adequate to the task at hand. Had complaint counsel raised the
question whether application for review was timely filed under Rule Section 3.23 (b), it would have been necessary to
determine with more precision from which of the administrative law judge’s several orders, including his ruling on the
motion for reconsideratian anneal wac soueht Tladaw tha alemsentomens Losecen o 00
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tions for review authorized by the administrative law judge pursuant
to Section 3.23(b) of the Commission’s rules, is discretionary.2 In
exercising our discretion to entertain applications for interlocutory
review, we have been guided largely by the criteria set forth in the rule
for the law judge’s determination. Because we disagree with the law
judge that these criteria are satisfied here, we deny the application.

First, we find little if any ground for difference of opinion on the
proposition that a respondent is not entitled to avoid litigation or
liability by a showing that it has been “singled out” from among a
number of possible wrongdoers. FTC v. Universal-Rundle Corp., 387
U.S. 244 (1967); Moog Indus., Inc. v. FTC, 355 U.S. 411 (1958).
Respondent contends that it has not violated Section 5 as alleged, but
that, if it has, the Commission should not have sued only it at this time
and should instead have proceeded on an “industry-wide basis,”
presumably either by suing respondent and all its competitors
simultaneously, or by engaging in rulemaking. The decision whether to
proceed against allegedly illegal practices by individual enforcement
proceedings or by action of more general application is one within the
broad discretion of the Commission. Moog Indus., suprae, 355 U.S. at
413. See also, e.g., NLRB v. Bell Aerospace Co., 416 U.S. 267, 290-95
(1974); Central Avk. Auction Sale, Inc. v. Bergland, 570 F.2d 724, 727
(8th Cir. 1978).3

No court has held that the Commission has abused its discretion
under the Moog standard, and we do not think it is likely that such a
showing will be made with any frequency. It is not necessary here to
try to define the specific circumstances in which we believe that a
respondent might be entitled to relief under a theory of selective
enforcement, as it is sufficient to observe that those set forth in
respondent’s second affirmative defense plainly are not.

Nor does the striking of the defense as respondent suggests, deny it

2 Section 3.23(b) provides that:
application for review of a ruling by the Administrative Law Judge may be allowed only upon request made to
the Administrative Law Judge and a determination by the Administrative Law Judge in writing, with
justification in support thereof, that the ruling involves a controlling question of law or policy as to which there
is substantial ground for differences of opinion and that an immediate appeal from the ruling may materially
advance the ultimate termination of the litigation or subsequent review will be an inadequate remedy. The
Commission may thereupon, in its discretion, permit an appeal.

* The law judge’s ruling is not in conflict with anything we said in denying a motion for reconsideration in Ger-Ro-
Max, Inc., 84 F.T.C. 543 (1974), aff'd as modified on other grounds, 518 F.2d 33 (2d Cir. 1975), where we observed in
passing that “a claim that the Commission has abused its discretion is at best an affirmative defense * * *.” Id. at 546
(emphasis added). No question was there presented as to the proper procedure for raising such an issue, and the
Commission held only that on the evidence profferred the respondent had failed to carry its burden of showing that
the use of similar practices by its competitors meant that an order should not issue against it. In J.J. Newberry Co., 80
F.T.C. 1016 (1972), the Commission reversed the law judge’s grant of a respondent’s request for discovery in aid of a
selective enforcement defense, but specifically noted that the propriety or- sufficiency of such defense was not
presented or decided on the appeal. Jd. at 1019 n.5.
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any opportunity to proffer evidence on the subject of remedy at an
appropriate time,* or to make arguments in this vein based on such
evidence on the subject as the record may contain. Cf., e.g., Universal-
Rundle Corp., 66 F.T.C. 1538 (1964) (evidence of competitive impact of
order proffered and considered on motion to stay, withdraw and stay
reentry of order); C.E. Niehoff & Co., 51 F.T.C. 1114 1153 (1955)
(assertion that order recommended by examiner would destroy
respondent’s business if competitors were not similarly restrained
considered on appeal to Commission). Rather, deferral of the issues
suggested by the second defense will tend to assure that, if necessary
to address at all, they can be cons1dered in a more relevant, focussed,
and concrete context.5

The other criteria of Rule 3.23(b) likewise appear not to be satisfied.
It is difficult to see how review of the law judge’s decision at this stage
of the proceeding will materially advance the ultimate termination of
the litigation. Since the allegations of respondent’s second affirmative
defense, even if proved, are clearly not grounds for dismissal of the
complaint, and since they may, in any event, be considered by the law
judge or the Commission in determining the appropriate relief when
and if a violation is found, holding the proceedings in abeyance to
consider a question of pleading could accomplish only delay.

For similar reasons we are unable to conclude that respondent’s
appeal raises a “controlling question of law or policy” or that
“subsequent review will be an inadequate remedy.” Confined as they
properly are to the question of remedy, the questions respondent raises
in its second affirmative defense can hardly be said to be “controlling.”
Moreover, the adequacy and appropriateness of an order in light of the
violations found is a proper question for appellate review under the
applicable standard, even if the issue was not raised as an “affirmative
defense.” Thus, not only will subsequent review provide an adequate
remedy, but it is the only appropriate context in which to consider
respondent’s contentions. Only after a full administrative hearing; and
the actual delineation of an order, can any order be adequately
assessed in the light of not only the record developed before the law

4 In striking the defense, the law judge seems to have assumed that only such evidence and arguments as tended
to show that respondent’s business would be “destroyed” by the proposed relief would be appropriate for the
C 's ideration. While that standard reflects the very limited scope of a court’s authority to set aside a
Commission order as an abuse of discretion, other matters might well be considered, both by the law judge and the
G ission, in the ise of that discretion.

% Should the Commission find a violation and issue an order, the relevant inquiry under the general heading of
selective enfor would pr bly focus on the scope and competitive impact of such an order. That inquiry
might in turn require consideration of such questions as whether, where and to what extent the respondent or its
significant competitors were then engaging in the practices found unlawful or proscribed by the order; whether the
Commission had taken or was proposing to take action concerning such activities of the competitors; and whether by

virtue of Section 5(m) of the FTC Act, 15 U.S.C. 5(m), the competitors would be facing sanctions comparable to those
facing respondent for engaging in the activities in issue.
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judge, but also the probable impact of the order guaged in the context
of competitive conditions, not as they exist at the time of the
complaint, but as they exist or are likely to exist at the time of the
order or thereafter.

~ Accordingly, it is ordered, That respondent’s application for review
of the administrative law judge’s orders of October 18 and November
15, 1977, is denied, for the reasons stated herein.

Commissioner Clanton voted in the negative, stating that he would

have reached the same result but would have granted the application
for review.
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IN THE MATTER OF
G C SERVICES CORP., ET AL.

MODIFYING ORDER, IN REGARD TO ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-2511. Decision, April 16, 1974 — Modifying Order, June 21, 1978..

This order reopens the proceeding and modifies the cease and desist order issued April
16, 1974, 39 FR 17100, 83 F.T.C. 1521, by substituting for Paragraph 6 of the
original order, one that extends the time period postdated checks may be held
from 15 days to 60 days, if specified requirements are satisfied before checks are -
deposited. ) :

ORDER REOPENING PROCEEDING AND MODIFYING ORDER TO
CEASE AND DEsisT

By petition filed December 20, 1977, pursuant to Rule 3.72(b)(2),
petitioner G C Services Corporation has requested the Commission to
modify its order of April 16, 1974, to permit respondents to hold
postdated checks for an unlimited period of time as long as certain
requirements are met. The Director, Bureau of Consumer Protection,
has filed an answer wherein he advises that he opposes the relief
originally sought by petitioner but does not oppose alternate relief
which would permit respondents to hold postdated checks for a
maximum of sixty days as long as certain additional requirements are
satisfied. The Director, Bureau of Consumer Protection, further
advises in his answer that this alternative relief has been discussed
with respondents and they do not object. -

In support of their proposed modification respondents rely on the
recent passage of Pub. Law 95-109, the “Fair Debt Collection Practices
Act,” 15 U.S.C. 1601, et seq. Section 808 of the Act (15 U.S.C. 1692f)
prohibits a debt collector from using any “unfair or unconscionable”
means to collect or attempt to collect any debt. Without limiting the
general application of this, the Act continues to specify certain specific
violations of the section. With regard to the use of postdated checks,
the Act prohibits debt collectors from (1) accepting a check postdated
by more than five days unless the alleged debtor is notified in writing
of the debt collector’s intent to deposit such check three to ten business
days prior to deposit; (2) soliciting any postdated check for the
purposes of threatening or instituting criminal prosecution; and (3)
depositing or threatening to deposit any postdated instrument prior to
the date on the instrument.

Respondents request that the Commission modify the order to
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the Act. As an additional safeguard, GCSC would provide written
notification of each of debtors’ rights, pursuant to the Act, with regard
to postdated checks as noted above. ; :

The Bureau in its Answer to the Petition agrees that the proceeding
should be reopened. The Answer submits that the order should be
modified to permit alleged debtors and respondents greater flexibility
in the use of postdated checks. However, the Bureau suggests an
alternative modification to extend the period respondents could accept
postdated checks from fifteen to sixty days with the additional
safeguard that ten days prior to deposit respondents obtain or make
good faith efforts to obtain permission from the alleged debtor to
deposit the check. If they do not meet this requirement, they will be
unable to deposit the check. Nothing in the order or modification shall
limit respondents’ obligations to otherwise fully comply with the
requirements of the Fair Debt Collection Practices Act.

The Commission, having carefully considered the petition and
answer thereto, has determined that the alternate relief as set forth in
the answer be granted. The modification suggested by the Bureau
would allow respondents greater flexibility to use postdated checks
while insuring that alleged debtors are adequately protected. Respon-
dents have alleged a legitimate benefit to consumers and competitive
need for extending its ability to use postdated checks. However,
respondents’ proposed modification would obligate it to do little more
than the Act already requires. The Commission is persuaded that
extension of the time limit and the permission requirements for
holding postdated checks would provide consumers and respondents
with greater flexibility without unduly jeopardizing alleged debtor’s
rights.

Accordingly, it is ordered, That the proceeding be, and hereby is
reopened for the-limited purpose of modifying Paragraph Six of the
Commission’s order of April 16, 1974.

Further, it ¢s ordered, That the order to cease and desist be, and
hereby is modified by striking Paragraph Six and substituting therefor
the following:

6. Receiving from alleged debtors postdated checks which will be
held by respondents or their representatives for more than 60 days
after receipt, Provided that, for any postdated check held for more
than fifteen business days, no such postdated check shall be deposited
unless respondents not more than ten nor less than three business days
prior to such deposit (1) obtain permission to deposit such check from
the alleged debtor or (2) make a good faith effort to contact and obtain
permission from the alleged debtor. A “good faith effort” shall consist
of three telephone calls to the alleged debtor’s known telephone
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contact, unless circumstances would make such efforts unreasonable.
Failure to make contact would not relieve respondents of the
obligation to notify in writing the alleged debtor of respondents’ intent
to deposit such check. Nothing in this order shall limit any duty of
respondents to comply fully with the provisions of the Fair Debt
Collection Practices Act, 15 U.S.C. 1692.
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IN THE MATTER OF

FRUEHAUF CORP.

Docket 8972. Interlocutory Order, June 22, 1978

Order denying respondent’s petitions to reopen and set aside Commission’s divestiture
order of February 22, 1978.

OrDER DENYING PETITIONS TO REOPEN AND SET ASIDE ORDER

By motions filed on May 10 and May 15, respondent Fruehauf has
petitioned the Commission to reopen this proceeding and set aside the
Commission’s decision of February 22, 1978 which ordered divestiture
by Fruehauf of the assets of the Kelsey-Hayes Company other than
those unique to Kelsey-Hayes’ Aerospace and RV Agricultural groups.

The asserted bases for Fruehauf’s petition are several developments
in the market for antiskid braking devices (ASBD). Fruehauf cites
principally the decision of the Ninth Circuit in Paccar, Inc. v. National
Highway Traffic Safety Administration, Nos. 75-1017, 2831, 3128
(April 17, 1978) ordering suspension of FMVSS 121 as it applies, inter
alia, to truck trailers, because of defects in the procedure by which the
standard was promulgated. Fruehauf also cites the initiation of a
rulemaking proceeding by NHTSA to reconsider the standard, as well
as introduction of bills in Congress to repeal the standard. All these
developments, in Fruehauf’s view, raise the possibility of changes in
the ASBD market, and accordingly Fruehauf asks the Commission to
withdraw its order, take further evidence and eventually reconsider its
determination that divestiture is warranted. For the following reasons
we believe that such a course of action is unwarranted and not in the
public interest, and accordingly, we decline to reopen this proceeding.

The Commission found that violations of law had occurred in three
markets—heavy duty wheels, truck trailers, and antiskid braking
devices. Findings of violation in the first two of these markets are in
no way altered or subject to potential alteration by the new
information presented by respondent.  With respect to the ASBD
market, the Commission’s finding that the merger was unlawful when
it occurred is also not disturbed. To be sure, the information presented
by Fruehauf does raise a possibility that at some unspecified future
date the merger will no longer continue to threaten competitive harm
with respect to the production of antiskid braking devices. This maght
occur, for example, if Fruehauf ceased permanently to purchase any
substantial quantities of ASBD. Whether this will occur, however, or
when, is highly problematical. The Ninth Circuit’s decision (which at
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the present time has been stayed pending a decision by NHTSA as to
whether to seek certiorari)! is without prejudice to the right of
NHTSA to reimpose the same or similar requirements based on further
hearings. Moreover, Fruehauf might remain a major purchaser of
ASBD even were it under no legal obligation to use the device.

At the present time, therefore, the Commission has no basis upon
which to alter any of the conclusions reached in its opinion.

It would clearly be unwise for the Commission to suspend
proceedings in this matter indefinitely merely because of the
possibility that further developments, whose date of occurrence cannot
be forecast, might dissipate some of the effects of a merger we have
concluded to be illegal.2 This is especially true inasmuch as the
violations found in heavy-duty wheels and the truck trailer markets
are not in any way affected by the new developments. Assuming
arguendo that the occurrences cited by respondent ultimately lead to
elimination of the anticompetitive effects of the merger with regard to
ASBD, the merger will still continue to exert anticompetitive effects
in the heavy duty wheel and truck trailer markets. Since the market
for heavy duty wheels is much larger than that for ASBD, and since
Kelsey-Hayes’ assets devoted to heavy duty wheels far exceed those
devoted to ASBD,? it is clear that the lion’s share of harm found to
have occurred will persist under any circumstances.

The Commission ordered that Fruehauf divest Kelsey-Hayes except
for assets unique to its Aerospace and R-V Agricultural Groups. This
order was premised upon our view that total divestiture is ordinarily
the remedy to be preferred in a merger case. While we were prepared
to depart from this formulation to the limited extent of exempting
assets clearly unrelated to the Automotive Products Group involved in
the implicated markets, we concluded that attempting to carve out any
lesser- entity would be unwarranted by the record before us, which
reflects only that Kelsey-Hayes has been a viable company, and not
that those of its assets devoted to wheel production or ASBD
production could be feasibly severed and made into viable units.
Assuming arguendo that it were to transpire in several years that
injury was no longer threatened in the ASBD market, our conclusion
as to the appropriate remedy in this case would remain the same,
m apparently determined to seek certiorari, and has also extended indefinitely the comment period in
its rulemaking, which would appear to eliminate the possibility that it will imminently revoke the requirement of
antiskid as to truck trailers sua sponte. 43 F.R. 24,871 (June 8, 1978)

* With regard to these “further developments,” we must emphasize that they bear no relationship to the evolution
of ASBD into a components market, urged upon us by respondent in its appeal from the initial decision. Qur
conclusions as to that remain undisturbed.

* As we noted in our decision, Kelsey’s Gunite plant, at which wheels are made, accounted for $41 million in assets,
vs. $3-7 million for the Brighton plant which makes ASRD. (fn. 35} Sales of ASRDN in 1075 wara arannd €41 millian e
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because with respect to heavy duty wheels the record provides no basis
on which to conclude that Kelsey-Hayes’ market position could be
transferred to another company which is not a competitor or a
purchaser and which would be able to maintain Kelsey’s position in the
market.t For these reasons, the Commission concludes:

(1) The information presented by respondent provides no grounds to
warrant disturbing our conclusion that this merger violates Section 7
with respect to three markets.

(2) The information presented offers no grounds to conclude at the
present time that the continuing unlawful effects of the merger will in
any way be dissipated.

(3) Even if the events discussed by respondent should at some future
time lead to a dissipation of the continuing anticompetitive effects of
the merger with respect to the ASBD market, this would not alter the
Commission’s conclusion that the divestiture order entered on Febru-
ary 22 is appropriate.

Therefore,

It is ordered, That respondent’s petitions to reopen and set aside the
Commission’s order of February 22 be denied.

4 As we noted in fn. 36 of our opinion, it does remain open for Fruehauf to demonstrate affirmatively that the
divestiture ordered by the C ission is not y. This it may do by pr tation of a purch to the
Commission which is not a manufacturer or purchaser of wheels or ASBD and which is capable of maintaining Kelsey- -
Hayes’ market positions in those fields. Obviously, if Fruehauf were able to couple the production of a suitable
purchaser for wheels with a showing that it was no longer a purchaser of ASBD, the Commission would give serious
consideration to modification of its order. However, it is wholly speculative at this time as to whether Fruehauf could
produce such a purchaser, and Fruehauf could surely not show at present that it has ceased permanently the purchase
of ASBD. To delay indefinitely action to redress the effects of a merger found to be illegal, merely because future
developments might possibly permit the law-violator to argue that a lesser remedy is sufficient, would be gross
irresponsibility on the part of this agency.




ADVISORY OPINIONS 1157

1157

Proposal for financing promotional campaign to increase onion
consumption in the U.S. by soliciting contributions from
companies supplying material for or manufacturing onion
containers, File 783 7003.

Opinion Letter
January 16, 1978

Dear Mr. Daniel:

This responds to your request, on behalf of the National Onion
Association, for an advisory opinion concerning a proposed promotion
plan.

It is the Commission’s understanding that the Association would
contact companies that supply materials for or manufacture onion
containers (“container companies”). These companies would be asked
to contribute one cent per container to the Association, which would
use these funds to advertise and promote onion consumption. In
anticipation of the one cent contribution being passed on to the
purchasers of the containers, the proposal also provides that those
growers who do not wish to participate in the program may obtain
refunds from the Association after presenting proof of purchase from
participating container companies.

The Commission, in prior advisory opinions, has recognized the
inherent prospect for coercion where a trade association contacts
suppliers in order to have the suppliers follow a proposed course of
action. For example, when the National Association of Sporting Goods
Wholesalers requested advice on a proposal to recommend procedures
for prepaid freight to the manufacturers who sold goods to the
Association’s members, the Commission refused to approve the plan,
" stating:

“Even if unaccompanied by any intent to force the manufacturers
to adopt the policies set forth in the recommendation, there is
implicit in such recommendation by the wholesalers too grave &
danger that it will serve as a device whereby the concerted power
of the members of the Association is brought to bear to coerce the
manufacturers to conform their pricing policies to the restrictive
standards of the recommendation, or at the very least as an
invitation to enter into agreements among themselves to do so.”
(File No. 683 7106). [16 CFR 15.246, 73 F.T.C. 1333]

See, also, Printing Industries Association, Inc. of Southern California,
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File No. 683 7002 (Commission disapproved of plan to have Association
discuss proposal for paper manufacturers to guarantee that a quoted
price would remain firm for a definite time) [16 CFR 15.137, 72 F.T.C.
1042]; Automotive Wholesalers of Illinois, File No. 663 7036 (Commis-
sion disapproved of plan to adopt and transmit to suppliers recommen-
dations concerning price changes and refund policies) [16 CFR 15.15, 69
F.T.C. 1203]. These opinions recognize the implied coercion where a
trade association makes “suggestions” to the suppliers of its members.

Accordingly, after careful consideration, the Commission has
concluded that it cannot give its approval to the promotion plan. While
the Association has represented that nothing would happen to those
container companies that did not participate in the program, the
common interest of the Association’s members in the program’s success
carries with it implications of potential concert of action. There is,
implicit in the program, a grave danger that it could serve as a device
whereby the concerted power of the members of the Association might
be brought to bear to coerce container companies into participation in
the program. Accordingly, the Commission is unable, under the laws it
administers, to sanction the Association’s program.

By direction of the Commission.

Third Supplemental Letter Relative to Request
May 9, 1977

Dear Mr. Sheehan:

This is to confirm our recent telephone conversation and answer the
question that you posed during same.

Three different types of onion containers are in general use. These
are a poly-vinyl mesh material which costs 28¢ a piece in Colorado, a
paper mesh material which costs 31¢ a piece in Colorado, and the
cartons which are used by some growers which cost growers 42¢ a piece
in Colorado. The poly-vinyl mesh and the paper mesh hold 50 lbs of
onions each. The cartons hold between 40-50 1bs of onions.

During our telephone conversation I also reiterated that some of the
onion grower committee members of National Onion Association as
well as myself would be happy to meet with you in Washington, D.C. to
discuss our project if this would be useful to you.

I also inquired of you if it would be helpful if the Department of
Agriculture discussed this matter with you and let you know what
their position was with regard to same. As to this latter point, you
advised me that you would be back in contact with me and advise as
appropriate.
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Your assistance is appreciated.
’ Yours truly,

/s/ Jerry C. Daniel

Second Supplemeﬂtal Letter Relative to Request
April 20,1977

Dear Mr. Sheehan:

This letter is in written response to your telephone request of
Monday, April 18, 1977.

You asked that I advise you how National Onion Association intends
to approach container suppliers and manufacturing companies and
furnish you with a sample of any letter agreement we are contemplat-
ing using. :

A rough draft only has been prepared of the type of letter that we
are contemplating using.* It is not complete and before it is complete,
will need to have language in it to the effect that onion producers can
write to the National Onion Association and obtain a refund on any
monies that the container manufacturer or supplier passed on to them
when the producer purchased onion containers from these entities. This
is a rough draft that was made up very early in these considerations
and undoubtedly can be improved and made more accurate. Committee
members on the promotion committee of the National Onion Associa-
tion have already been putting out feelers by telephone, personal -
contact and letter with container suppliers and manufacturers to
ascertain if they have any interest at all in going along with the plan
that is being developed. Results are very sketchy at this point in time
- and many of these companies want to know what the FTC position is
on our request for an advisory opinion before committing themselves.
Of course, we are not asking for any firm commitments at this time.

You asked me what would happen if a container supplier or
manufacturer did not care to participate in the program. As far as
NOA is concerned, nothing would happen. They would just not be part
of the program and we would hope that enough companies are part of
the program that sufficient monies will be raised to do some good.

In checking with individuals on the promotion committee, they feel
that there is no question but that the staff can handle any refund
program and all that would be necessary for a grower to obtain a
refund is to show proof of purchase subsequent to the date that the
container supplier or manufacturer agreed to go along with the
promotion plan of NOA.

* The draft letter is not reproduced herein.
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There appears to be no information on how many individual onion
growers are producing onions in the seventeen state area mentioned in
my prior letter or how much tonage these onion growers are producing
on an individual basis. This is not public information and apparently
the statistics are not being gathered by any organization.

Again I would reiterate that I and members of the committee of the
National Onion Association would be happy to come to Washington,
D.C. to meet with you and fully explain the concept that we are hoping
to evolve.

Thank you for your assistance in this matter.

Yours truly,

/s/ Jerry C. Daniel

First Supplemental Letter Relative to Request
April 18, 1977

Dear Mr. Sheehan:

This is in reply to your telephone request of Monday, April 11, 1977.

The information that I am furnishing you is the best that can be
developed by the National Onion Association at this time, but we feel is
relatively accurate.

There are seventeen states which are onion producers of both the
storage and non-storage onions. Some other states grow small
quantities of onions but do not ship them out of state and are not
counted in our tabulation.

Of the seventeen states growing storage and non-storage onions,
there are 93,962 planted acres. Of these, 38,834 acres are actually

\ planted by NOA members — or 41%. The amount of onions handled by

i\ NOA members, however, is 72.4%. .

' NOA data does not show how many growers of onions there are in
ithe United States and we do not believe it is possible to determine this
number with any accuracy.

' The areas that have marketing orders and the purpose of the orders
are as follows: '
Idaho - East Oregon — Promotion of specific onion and research.
Michigan — Research
New York — Research
Texas — Quality control

National Onion Association cannot go to onion growers directly to
raise funds for promotion and advertising purposes because of the
logistics impossibility. NOA has neither the manpower nor the money
to effect a campaign which would contact the growers. advise them of
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the plans and benefits and arrange the documents that would be
necessary to implement such a program. In the approximate 1959-60
onion growing season, a voluntary plan of this type was attempted by
the National Onion Association but failed miserably. Again, the
logistics problems could not be overcome. Obviously in this type of a
plan there is a need for a consistent, even flow of funds that can be
relied on and the above considerations are what led to the development
of the plan that we are asking an advisory opinion on from the FTC,

Thank you so much for your assistance and cooperation. If there are
any questions that we can answer, please let us know. We also hope
that a few of us will be able to visit you in Washington, D.C. to fully
explain the concept before you.

Yours truly,

/s/ Jerry C. Daniel

Letter of Request
March 7, 1977

Dear Mr. Secretary: ~

The National Onion Association is starting to evolve a plan which is
hoped will be effective in increasing the use and consumption of fresh
onions particularly in the United States. The purpose of this letter is to
ascertain from your commission if your attorneys feel that the plan of
the National Onion Association steps over the line between what is
permitted and what is considered as illegal under various anti-trust

nd other pertinent laws. The National Onion Association has proposed
the following plan but it is not currently being followed.
he National Onion Association is a non-profit Colorado corporation.
It ¥ a rather loose knit organization and therefore, does not have a
great deal of cohesiveness or power as such pertains to control of
members within the association, but does represent 50-75% of the
production of onions in the United States.

The leadership of the association has determined that it would be to
the benefit of onion farmers, the association itself and manufactors
and distributors of onion containers if the consumption of onions could
be increased in the United States through a promotion and advertising
campaign. As a corollary to this, you might be interested in knowing
that consumption of onions in the United States is far below that of
most foreign countries. Since the association does not have a Federal or
State marketing order and is not a cooperative and does not have
viable means of raising much money, the following plan is being
considered to pay for a vast advertising campaign.
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The association wants to approach the container manufactors and
suppliers who furnish onion containers and have them furnish to the
association, an amount equal to one cent for each container that they
manufacture or supply.

There are two major suppliers of raw materials for onion containers
and there appear to be approximately sixty manufactors of onion
containers.

The association estimates that the proposed plan would raise about
one half million dollars per year for use in advertising the various
attributes of onions. Since the association is a non-profit organization,
it would use all monies for the advertising and would not profit from
the venture itself. Of course, all members of the association, as well as
consumers, hopefully would benefit from the proposed plan.

It is understood that the container companies would not have to pass
on the one cent per container increase to its onion producers, but as a
practical matter, probably would do so. Since the association does not
comprise all onion producers in its membership, it is planned that any
individual, member of the association or not, who desired to not
participate in the plan could write to the association, show proof of the
purchase he made and receive back the penny per container that would
be attributable to him.

Although it would be an administrative nightmare and the
association leadership does not feel it would be fair for non-members to
benefit and hang on to the coattails of members’ actions and
expenditures, it is theoretically possible to limit the program to
members of N.O.A. who purchase containers from container suppliers
and companies.

Under the proposed plan, the association would act in effect, as an
advertising agency and would take such actions as appear reasonable
to improve the image of the onion and to promote an increase in-the
consumption of onions. It would use all of the funds raised in this
manner for this purpose.

It would be very much appreciated if the legal department or
whoever you feel is appropriate in the FTC would contact me and
advise if there is any prohibition on the plan being considered by the
association. If there are any limitations or any areas that you would
want to caution us' in, the information would be very much
appreciated.

The association is anxious to implement the proposed plan in the
immediate future and your prompt attention to this would be very
much appreciated.
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Thank you for your consideration and attention to this matter.
Yours truly,

/s/ Jerry C. Daniel
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“Jackpot” promotion for use in food retailing industry, involving 2
numbers matching protocol, is within Trade Regulation Rule
for Games of Chance in the Food Retailing and Gasoline
Industries, 16 CFR 419.

Opinion Letter
January 27, 1978

Dear Mr. Radcliffe:

This is in response to your request for advice concerning a “jackpot’
.promotion for use in the food retailing industry, involving a numbers:
matching protocol. Your inquiry is whether this promotion is a “game
of chance” within the Commission’s Trade Regulation Rule for Game:
of Chance in the Food Retailing and Gasoline Industries, 16 CFR 419

As the Commission understands the promotion you propose, game
pieces will be made available to potential contestants through outlet:
of a sponsoring food retailer (no purchase required). The game piece:
will consist of small cards imprinted with twenty-five different
randomly placed numbers from the series of “1” to “25”. Such numbers
are not immediately visible, but are hidden beneath twenty-five
opaquely surfaced panels. The number that may be disclosed by
scraping away the surface of any such’ panel, therefore, is a matter
solely of chance. :

The game sponsor or user will have identified nine particula:
numbers from the “1” to “25” series, for each run of the game
Contestants are required to prepare their cards, or game pieces, by
scraping away and uncovering nine only out of the twenty-five panels
thus revealing nine of the card’s numbers. Contestants must turn ir
game pieces, so prepared, by closing time the last day of a contest
month in order to be eligible. Two jack-pots are provided, one fo
$40,000 and a lesser one for $20,000.

A contestant having entered a game card matching eight of the nine
designated winning numbers will win either the principal jack-pot of
$40,000, or that jack-pot will be divided equally among all contestants
who submitted game cards so qualifying. The $20,000 jack-pot will be
awarded to contestants whose game cards match seven of the nine
numbers designated. The reported odds of hitting eight out of the nine
designated numbers is 1 in 14,190. The reported odds of hitting sever
out of the nine, is 1 in 473. '

The Commission concludes that the promotion is within the Rule. It
is, first of all, clearly a “game of chance” as that term is used anc
understood in ordinary usage. It involves calculable odds of whict
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:ontest of skill. It does not appear to consist of a “one-shot”
sweepstakes. Rather, it is a game at least susceptible of protraction
over an extended period, during which contestants may be expected to
return successively to a participating retail outlet for additional game
pieces, in the hopes of winning.

The Commission has determined, accordingly, that the promotion
should be conducted in conformity with each of the Rule’s applicable
provisions. Particular provisions of the Rule which, by their nature,
clearly contemplate only games that involve pre-selected winning
game pieces, are not applicable to your game and, therefore, you may
properly disregard them. An example would be the second requirement
of Section (b)(1), requiring disclosure (after a game has extended
beyond 30 days) of the number of unredeemed prizes still available and
the then existing odds.

The Commission’s staff will remain available to provide any
assistance you may need, if you find difficulty in determining which
provisions of the Rule are properly applicable to your game.

By direction of the Commission.

Letter of Request
February 2, 1977

Dear Mr. Garvey:

As a producer of games and promotions for the super market
industry, we at Radcliffe Advertising, Inc. have created a new type
promotion which is similar to a game, but totally different in many
ways. Because this is true, we would like to get an advisory opinion on
this promotional technique. We think it is a sweepstakes or similar to a
drawing, not a game.

The prometion works this way:

We give every contestant a sweepstakes card free. On the card are
twenty-five numbers. . . .from one to twenty-five. Every card has all
twenty-five numbers. . . .but arranged in a randomly different order
on each card. These numbers are covered with an easily scratched off
material. The customer is invited to remove any nine of the covered
numbers, and told to match a given nine numbers. For example, match
the numbers 1, 11, 21, 3, 13, 23, 5, 15, and 25. If she matches any eight
of the nine numbers, she wins or shares a monthly jackpot of
approximately $40,000. If only one person matches eight numbers (on
one card), that person wins the entire $40,000. If more than one person
matches eight numbers, the jackpot is divided equally among all those
contestants.

In addition to this Giant Jackpot, there is also a Junior Jackpot of
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approximately $20,000. Any contestant matching seven of these
numbers out of nine, wins or shares the Junior Jackpot in the same
manner.
This is how the promotion works. We feel it is totally different
from a game in the following ways: A
1. There are no key cards. Every sweepstakes card has the same
twenty-five numbers. Every and/or any card can win. . . .it is not
necessary to get a key card to win. :
2. Until the end of the month, we do not know how many
contestants will participate in the jackpot, so therefore we cannot

know how much each contestant will win. . . .only that each
winning contestant will share a jackpot of a predetermined
amount.

3. There is no mixing necessary of the sweepstakes cards because
the arrangement of the twenty-five numbers on every card is
different. There are no two cards alike in the entire promotion.
4. There is no possibility of adding additional winners to the
sweepstakes because the jackpots are predetermined and we
~ intend to give out all the money in the jackpots. In the event no
one picks the number correctly, the jackpots are carried over and

- added to the next month’s jackpot ad infinitum until the jackpots

are given away. v :

5. The size of the prize depends solely on the number of
contestants who guess correctly where the winning numbers are
on the card. :

6. The odds of determining the size of the prizes are not under
our control but are strictly based on the luck of the contestants.

Several years ago, we submitted another promotion using this same
jackpot idea to the commission for an opinion. The opinion of the staff
was that this promotion, entitled “Jackpot Football”, did not come
under the game rule. We feel that this promotion is similar in nature
and would not fall under the game rule.

In the running of this promotion, there is not a way we can fail to
give out all of the jackpots. There is not a way we cannot properly mix
the cards because the contestants in effect mix the cards with their
choice of panels to uncover. There is no way we can control the size of
prizes in any way because this is determined strictly by the luck of the
contestants who submit entries.

We would appreciate an opinion of the staff of the Federal Trade
Commission.

Sincerely,

St TV DY 200
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Compliance opinion as to whether a furniture manufacturer’s
proposed plan to grant special price quotations, under certain
conditions, to dealers competing in bid situations would violate
the order issued on June 30, 1967 (71 F.T.C. 1579), Dkt. C-1248.

Opinion Letter
January 31, 1978

Dear Mr. Moran:

The Commission has considered the request which is contained in
your letter of April 27, 1977, as supplemented by letter of August 5,
1977, wherein you seek the Commission’s advice pursuant to Section
8.61(d) of the Commission’s Rules. This advice is sought to determine
whether a proposed course of conduct whereby Herman Miller would
grant special price quotations, under certain conditions, to dealers
competing in bid situations, would be violative of the Commission’s
order issued on June 30, 1967, in the captioned matter.

The proposed plan would grant special price quotations to dealers in
bid situations only. In order to receive the special price in a specific
situation, a dealer would have to certify that it will submit a bid on
that specific job. In addition, in order to obtain special pricing a dealer
will have to agree that on the specific job he will not bid products
competitive to those products for which he will obtain special price
quotations from Herman Miller. This special pricing will be available
to all dealers who carry the Herman Miller line, provided that the
above conditions are satisfied, and all dealers will be so notified.

The above outlined plan is to operate in the context of bid
solicitation by institutions. When an institution solicits bids for
furniture, it may do so by specifying items by brand name (e.g., 30
Herman Miller desk chairs), or by descriptive specifications (i.e., by
specifying size, color, finish, ete., for each item). Such a bid solicitation
may involve a large number of different items, and, when brand names
are specified, different items may call for different brands. It is the
Commission’s understanding that, under the proposed plan, when bids
are solicited by specifying brands, and different items call for different
brands, a dealer handling multiple lines who plans to quote the
Herman Miller items and the non-Herman Miller items will receive
special pricing from Herman Miller. It is also the Commission’s
understanding that when bids are solicited by descriptive specifications
rather than by brand name, a multiple line dealer who wishes to bid
Herman Miller products for some items and competing brands for
other items will be precluded by the proposed plan from receiving
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Herman Miller’s special pricing on the items he wishes to bid Hermar
Miller.

It is the Commission’s opinion, based on the facts submitted, that the
proposed plan, if implemented, may raise questions under Section 5 of
the Federal Trade Commission Act, and under the order issued in the
above-captioned proceeding. If there are dealers who wish to quots
Herman Miller products on some items and competing brands on other
items, they will not be able to do so and still receive Herman Miller’s
special price. In effect, the Herman Miller special price might not
actually be available to all dealers who wish to take advantage of it
and this would constitute a discrimination against those dealers.

By direction of the Commission.

Supplemental Letter Relative to Request
August 5, 1977

Dear Mr. Rossi:

Please excuse my delay in responding to your inquiry of May 20
1977, in the above referenced matter. A combination of conflicting
business trips and vacation schedules has prevented me from confer-
ring with the necessary Company personnel to obtain the answers tc
your questions until now.

The following numbered paragraphs contain answers corresponding
to the numbers of the questions posed in your May 20, 1977, letter

(1) If Herman Miller were the named brand, it would be impossible
for the dealer to bid a competing line along with Herman Miller ir
many cases because the manufacturer of the competing line would not
give special pricing to the dealer if that manufacturer were aware that
the dealer would be bidding Herman Miller. Moreover, even if a dealer
had the ability to bid two competing lines, and an institution specifies
“Brand X or equivalent,” it would be a rare case when any particulat
dealer would bid more than one brand. Usually these specifications are
the result of considerable pre-bid sales activity by dealers (sometimes
in active participation with the manufacturer) and the dealers
generally identify themselves with a specific brand during this pre-bid
activity. Even if : dealer was not involved in the pre-bid sales effort
with respect to a particular customer, that dealer is unlikely to bid the
specified brand because he knows that some other dealer has
established a preference with the customer on that product line
through the pre-bid sales effort.

At this point two observations are in order. First, virtually every bid
situation will attract a bid from each manufacturer either through a

1 ) o IRl ' ~
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nanufacturer. Consequently, a refusal by any manufacturer to quote a
ipecial price to any particular dealer will not prevent the customer
rom obtaining a competitive price on that product line. Second, it
should be noted that all dealers are not dual dealers on competitive
sroducts, and in many cases a single-line dealer or dealers will be
sidding against one or more dual-line dealers. This fact causes the
following problem for the Company. Assume that Dealer A is a dual
lealer for Brand X and Herman Miller, and that Dealer A has
succeeded in convincing an institutional purchaser to specify “Brand X
or equivalent” in its bid invitation. Dealer B is a Herman Miller dealer
and a single-line dealer. If Herman Miller decides to have its product
bid under these circumstances, it is faced with the prospect of either:
(a) extending special pricing to Dealer B to enable the dealer to bid, in
which case, under its present policy, the Company would also extend
_the special pricing to Dealer A (the dual dealer) which has already
identified itself with a competitive product (Brand X) on that bid; or
(b) extending no special pricing to any dealer and bidding the project
direct to the customer. This is obviously a difficult position for the
Company because disclosing its bid price to Dealer A is in effect
disclosure to its competition, while bidding direct jeopardizes its
relations with Dealer B.

(2) The answer to this question is substantially the same as the
answer to the preceding question. Whether the purchaser’s request for
bids identifies the product by name or by description has no material
affect on the responses of the bidders.

(3) Yes.

(4) Yes.

(5) Undoubtedly there have been occasions when a dealer has mixed
product lines in a bid to a nonproprietary specification, but those
occasions are rare. Generally, the dealer will bid one manufacturer’s
line rather than mix products in the bid.

(6) In the case posed under question (4), the dealer would not be
precluded from obtaining special pricing under the proposed plan.
However, if it is assumed that the case posed under question (5) would
occur, then in that case the dealer would be precluded from obtaining
the special pricing.

We trust that the foregoing is responsive to your inquiry. However,
should you require additional information please feel free to contact us
either by letter or collect telephone call at your convenience.

In closing, we would like to point out that while all competitors in
the office furniture industry vigorously extol the virtues of their
respective product lines as opposed to those of other manufacturers,
these products are for the most part functionally equivalent in the
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antitrust sense. The proposed plan would have no adverse impact on
interbrand competition; rather, the proposed plan would enhance the
integrity of the interbrand competitive bidding process. Moreover, the
proposed plan would have no significant adverse impact on intrabrand
competition because the special pricing would not be denied to any
dealer who had a genuine interest in bidding the Company’s products.
Accordingly, we believe that the proposed plan is consistent with the
Commission’s outstanding Order and antitrust laws generally. Cf.
Continental TV Inc v GTE Sylvania, Inc [Current Materials Binder]
Trade Reg Rptr 161,488 (U.S. Sup. Ct. 1977).
Thank you for your consideration.
Yours very truly,
VARNUM, RIDDERING, WIER-
ENGO & CHRISTENSON

/s/ 4. Terry Moran
Letter of Request
April 27,1977

Dear Mr. Tobin:

In accordance with the Commission’s rules, we are writing on behalf
of our client, Herman Miller, Inc., to request advice on the question of
whether the following described proposed course of action will
constitute compliance with the Commission’s order entered with the
Respondent’s consent on June 30, 1967, effective December 1, 1967 in
the above referenced matter.

That order provides with respect to the offer and sale of furniture
products that the Respondent shall cease and desist ¢nter alia from:

Discriminating, directly or indirectly, in the price of such products
of like grade and quality by selling such products to any
purchasers at net prices higher than the net prices charged to any
other purchaser who in fact competes in the resale or distribution
of such products with the purchaser paying the higher price.

* * * * * * *

Notifying, or otherwise communicating to, its customers, directly
or indirectly that one or more of its customers will be favored in
terms of price or otherwise, with respect to bargaining with, or
submitting bids or otherwise quoting prices to, particular consum-
ers or users of such products.
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principally for office and institutional use since the date of that order.
The Company’s products are distributed mainly through independent
dealers who purchase products from the Company and resell those
products to office and institutional users with some occasional sales for
residential use. Currently the Company has approximately two
hundred authorized dealers for its products throughout the United
States.

The office furniture market on a national basis encompasses an
estimated $1,450,000,000 in annual sales. There are an estimated two
hundred fifty manufacturers making sales in this market principally
through independent dealers. Herman Miller dealers are not exclusive
dealers. Most of them handle one or more product lines competitive to
Herman Miller products. In metropolitan marketing areas, the
Company will typically have more than one dealer.

Herman Miller is an industry leader in terms of innovation and
design. An example of the Company’s leadership is its Action Office ©
product which pioneered the popular open-space office systems
concept. Many competing manufacturers now market open plan
systems. In recent times, the market for these products has become
more price sensitive and purchasing of major quantities of these
products systems by large institutions has become more bid-oriented.

These large institutional sales involve substantial design, specifica-
tion and sales efforts by dealers prior to the bid process. Generally a
dealer will pursue these prebid activities on behalf of one manufactur-
er’s product line to the exclusion of other lines; in fact, the dealer may
be competing for the “specification” against other dealers who are
promoting a competing line of product. Frequently, when the
specification is let for bid, it will encourage or permit bids for a named
product line “or equal”. Such specifications call for product quantities,
product mixes and differing finishes and fabrics so as to preclude sales
out of dealers’ inventories, and dealers request special pricing and
delivery quotations from manufacturers for the particular job. -
Manufacturers normally respond by pricing these jobs at an aggregate
price lower than the sum of its regular prices for the variety of
products which comprise the specification. (This is referred to as
“special” pricing.) A manufacturer’s pricing is predicated in large part
upon its judgment of what price level it anticipates will be offered by
competing manufacturers. Accordingly, price competition on such bids
basically is price competition between competing manufacturers, since
the product cost to the dealer has an overwhelming influence on his bid
price.

In bid situations, Herman Miller makes its special prices available to
all its dealers who are competing for such bids. Pursuit of this policy in
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some instances has placed the Company at a competitive disadvantage.
In certain cases during the pre-bid process, a dealer who is a dealer
both for Herman Miller and a competitive manufacturer may promote
the competitor’s product line and succeed in obtaining the specification
of that line. That dealer will then bid only the specified line. That
dealer, however, will also request Herman Miller’s special pricing for
the same job as an “equal”. Making Herman Miller prices available to
that dealer in advance of the bid submission is tantamount to
disclosing Herman Miller’s prices in advance to a competing manufac-
turer. That dealer is able to inform Herman Miller’s competitor of the
exact price Herman Miller is quoting for that bid, and the bidding
process if subverted to the detriment of Herman Miller and the dealer
or dealers who are promoting Herman Miller’s products. On the other
hand, in a reverse situation where a dual dealer obtains a Herman
Miller specification, the competitive manufacturer will refuse to quote
special prices to Herman Miller dealers who intend to bid the Herman
Miller product. '

Herman Miller desires to follow a policy equivalent to that of its
competitors. Herman Miller proposes to notify its dealers that special
pricing for specific bids will be granted to each dealer competing for
such bid upon the condition that the dealer certify in advance: -

(a) That he will submit a bid on that specific job; and

(b) That on that specific job he will not bid products competitive to

those products for which he will obtain special price quotations from
Herman Miller.
As a result of this proposal, combined with existing practices by other
manufacturers, a dealer with multiple product lines will decide in
advance which manufacturer he will represent on that specific bid, and
will receive special pricing from that manufacturer only.

It is our view that pursuit of such a policy by the Company, as well
as other manufacturers, would not be a violation of the Robinson-
Patman Act, nor would it constitute a violation of the aforementioned
provisions of the Commission’s Order. Special pricing will be offered to
all Herman Miller dealers on the same terms and conditions, subject
only to the dealer’s election to take advantage of the offer. On this
basis, the Company would not be “discriminating” against nor
“favoring” any particular dealer within the meaning of the Commis-
sion’s Order. We believe that this conclusion is supported by the fact
that the proposed course of action does not involve any aspect of the
challenged conduct which resulted in the entry of the Commission’s
Order in 1967, and, further, by the fact that such an interpretation of
the Order would be consistent with nrior determinations of the
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and quantity discounts do not involve “discrimination” where function-
ally available to all customers.

We respectfully request the Commission’s advice as to whether the -
proposed course of action outlined above will, if pursued by the
Company, constitute compliance with the Commission’s outstanding
Order. In the event the Commission’s staff desires additional informa-
tion or clarification of the proposed course of action, we will be happy
to supply such information or consultation as the staff deems
necessary. Thank you for your consideration.

Yours very truly,
VARNUM, RIDDERING, WIER-
ENGO & CHRISTENSON

. /s/ J. Terry Moran
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Use of the name of the foreign manufacturer on the label of an
imported covered product is permissible under the Textile and
Wool Acts and their supporting regulations, File 783 7004.

Opinion Letter
February 6, 1978

Dear Mr. Boyett: .

This responds to your request for advice concerning name identifica-
tion requirements relative to imported goods of Sec. 4(b)3) of the
Textile Fiber Products Identification Act and Sec. 4a)2)(C) of the
Wool Products Labeling Act. You have inquired in this regard whether
the foreign manufacturer’s name on labels and hangtags in lieu of the
name or tradename (where applicable) or registered identification
number of the American importer or distributor, is considered
sufficient name identification under these Acts.

It is the Commission’s interpretation of both Acts, and their
supporting Rules, that the labels of covered products imported into this
country may carry the name of the foreign manufacturer or the name
or tradename (where applicable) or registered identification number of
a person or firm marketing the product in the United States. An
election to use the name of the foreign manufacturer, accordingly, is
completely permissible. The foreign manufacturer’s name, if used,
must be that under which the firm does business. Responsibility for
any misbranding of products under these Acts, however, rests with the
person or firm introducing the product into commerce in the United
States. ,

‘By direction of the Commission

Letter of Request
July 6, 1977

Dear Mr. Thomas: ,

In enforcing the provisions of the Textile Fiber Products Identification
Act and the Wool Products Labeling Act on imported merchandise, we
have noted numerous instances of the use of the foreign manufactur-
er’'s name on labels and hangtags in lieu of the name or tradename
(where applicable) or registered identification number of the American
importer or distributor. We would appreciate an advisory opinion as to
whether the name of a foreign manufacturer would be considered
sufficient name identification to comply with the requirements of Sec.
4(b)(3) of the Textile Fiber Products Identification Aet and Qaon
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p
4(a)(2)(C) of the Wool Products Labeling Act}
Sincerely yours,

/s/ Fred R. Boyett
Regional Commissioner of Cus-
toms

Opinion Letter
February 6, 1978

Dear Mr. Weiser: : ~

It is the Commission’s understanding that in lieu of appeal to the
Commission for discretionary release of documents (your letter of May
3, 1977) you wish instead definitive Commission advice respecting the
specified subject matter thereof, viz., whether the name of the foreign
manufacturer of an imported textile fiber product would be deemed to
comply with Rules 16(a)(2) and 19(a) of the Rules and Regulations
under the Textile Fiber Products Identification Act, as amended.

The Commission also has before it, at this time, a virtually identical
request concerning the Textile Fiber Products Identification Act and,
in addition, the Wool Products Labeling Act.

It is the Commission’s interpretation of both Acts, and their
supporting Rules, that the labels of covered products imported into this
country may carry the name of the foreign manufacturer or the name
or tradename (where applicable) or registered identification number of
a person or firm marketing the product in the United States. An
election to use the name of the foreign manufacturer, accordingly, is
completely permissible. The foreign manufacturer’s name, if used,
must be that under which the firm does business. Responsibility for
any misbranding of products under these Acts, however, rests with the
person or firm introducing the product into commerce in the United
States.

By direction of the Commission.

Supplemental Letter of Request
May 3, 1977

Sir:

In our initial request of March 18, 1977 (copy enclosed herewith), we
asked for “all rulings, memoranda, opinions, and all other documents,
published or unpublished, whereby the Federal Trade Commission’s
position with regard to whether the setting forth of the name of the
foreign manufacturer of an imported textile fiber product would be
deemed to comply with Rules 16(a)(2) and 19(a) of the Rules and
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~ Regulations under the Textile Fiber Products Identification Act, as

amended, is stated.” The Commission responded by its letter of April
18, 1977 (copy enclosed) and stated that our request had been partially
granted and those documents which were being withheld had been
deemed to be exempt from mandatory disclosure as they were inter-
agency or intra-agency memoranda or letters. As to the portion of our
request which was granted, the Commission enclosed a multitude of
documents which, we would assume, was responsive to our initial
request. : '

We have now completed our review of the documents which the
Commission forwarded to us and have deterrained that not a single one
of them is at all responsive to our request of March 18th. Our request
was simple and specific: we had asked whether a foreign manufactur-
er’s name could be used on labels of textile products pursuant to the
Textile Fiber Products Identification Act and specific regulations
above cited. Not one of the advisory opinions forwarded to us had
anything to do with that request (copies of all documents returned
herewith).

Therefore, we are returning unpaid your bill of April 18, 1977 in the
amount of $31.10 with our comment that unfortunately a lot of time-
consuming and useless work has apparently been done by a Govern-
ment employee who did not have the appropriate guidance in
gathering the requested information.

Furthermore, it is requested that, as to the documents which were
believed to be exempt from mandatory disclosure, the Commission
exercise its discretion and release the material notwithstanding its
" allegedly exempt status. The reason we are requesting the release of
this subject matter is that our client, Frederick Atkins, Inc., an
importer of wearing apparel, desires to use the name of the foreign
manufacturer on a particular label of wearing apparel in lieu of an RN
number.

We would appreciate your earliest advice with regard to this appeal.

Very truly yours, v
SIEGEL, MANDELL & DAVID-
SON

/s/ Steven S. Weiser
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Responding Letter to First Request
April 18,1977

Dear Mr. Weiser:

This is in further response to your letter dated March 18, 1977,
concerning the above-captioned matter.

Your request is hereby partially granted, and copies of the
documents are enclosed. Portions being withheld are deemed to be
exempt from mandatory disclosure pursuant to 5 U.S.C. 552(b)(5)
inter-agency or intra-agency memorandums or letters which would not
be available by law to a party other than an agency in litigation with
the agency. '

You may petition the Commission within thirty (30) days for access
to the material which is being withheld. You may petition either
because you believe that the material is not exempt under the law, or
because you believe the Commission should exercise its discretion and
release the material notwithstanding its exempt status. If requesting
discretionary release, you should state your interest in the subject
matter and the purpose for which it would be used if access were
granted. The request should be addressed to Freedom of Information
Act Appeal, Office of the General Counsel, Federal Trade Commission,
Sixth Street and Pennsylvania Avenue, N.-W., Washington, D.C. 20580.

Please include a copy of your original request and this response by
the Secretary with your appeal.

The first portion of your request, concerning the position taken by
the Commission in the instant matter, is answered in the enclosed
advisory opinions. Regarding the Commission’s present posture, I
suggest that you submit a request for an Advisory Opinion. I am
enclosing a copy of Part 1, Subpart A — Industry Guidelines of the
Commission’s Rules of Practice, which describes the procedure for
requesting an Advisory Opinion.

The duplication fees incurred in the processing of your request
amounted to $31.10. Please remit this amount, payable to the Treasury
of the United States, to Mr. Glenn Goodnight, Supervisor, Public
Reference Branch, Room 130, Federal Trade Commission, Sixth Street
and Pennsylvania Avenue, N.W., Washington, D.C. 20580. ‘

The undersigned is deemed the sole official responsible for the denial
contained herein. ' ‘

Sincerely,
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Letter of Requkzst
March 18, 1977

Re: . Freedom of Information Act
Request
Textile Fiber Products
Identification Act
Gentlemen:.

Pursuant to the Freedom of Information Act (5 USC §552), request
is hereby made for all rulings, memoranda, opinions, and all other
documents, published or unpublished, whereby the Federal Trade
- Commission’s position with regard to whether the setting forth of the
name of the foreign manufacturer of an imported textile fiber product
would be deemed to comply with Rules 16(a)(2) and 19(a) of the Rules
and Regulations under the Textile Fiber Products Identification Act,
as amended, is stated. ' .

In addition to the foregoing, it is requested that you kindly advise us
as to what is your present posture with regard to this question.

Very truly yours,

SIEGEL, MANDELL & DAVID-
SON

Steven S. Weiser
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Proposed “raw material reporting system”—a statistical reporting
program to be undertaken by an association of independent
wire drawing companies, File 783 7005.

Opinion Letter
February 9, 1978

Dear Mr. Wasserman:

This letter is in response to your request for an advisory opinion
zoncerning a proposed “raw material reporting system”—a statistical
reporting program—to be undertaken by the Independent Wire
Producers Association (“IWPA”), an association of independent wire
drawing companies. Your request, in this connection, for confidential
treatment is denied. .

It is the Commission’s understanding that under the proposed “raw
material reporting system” each participating IWPA member would
report on a regular basis to the statistical branch of the IWPA’s
management firm or to an independent economic analysis firm the
following details of each applicable raw materials offer the member
receives: the quantity, type, weight, foreign country of origin and price
of carbon steel wire rod offered, the date the offer was received and
the date terminated, and the calendar quarter of offered shipment.

The name of the foreign offeror and acceptance or rejection of the
offer would not be reported. The IWPA’s management firm or the
economic analysis firm would collate the collected information and
issue aggregate figures on a monthly basis to all participating
members. The aggregate information would reveal neither the names
of the reporting member companies, the specific prices offered, nor the
names of the foreign offerors.

The Commission would not initiate proceedings against the IWPA if
such a program were adopted provided that (1) the reported data is
collected by a firm independent of the IWPA and its members, (2) no
individual member’s data is disclosed to any other member, and (3)
none of the disseminated aggregate data reveal, directly or indirectly,
the identity of foreign wire rod suppliers. You are cautioned, in
particular, that the program must not be used in such a manner that it
leads to a boyeott, to the blacklisting of certain suppliers or groups of
suppliers, or to any other unlawful trade restraint. '

In its consideration of this matter the Commission does not wish to
be understood as approving or agreeing with any economic or
competitive aspect of the subject proposal unrelated to those features
that specifically bear upon its lawfulness under the statutes adminis-
tered by the Commission.
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By direction of the Commission.

Staff Memo to the File
June 21, 1977
FROM: Harry Hull

SUBJECT: IWPA Advisory Opinion Request

Today, June 21, 1977, I called Beth Ring, one of the attorneys
- handling the IWPA request, and asked her to clarify the statement in
her March 7 letter that because “there are relatively few suppliers of
wire rod, the independent wire producers are greatly dependent on
these few sources.” She explained that what was meant was that there
are few suppliers of wire rod compared to the number of wire producers
and that independent wire producers, which are not capable of
producing their raw material (wire rod), are, of course, dependent upon
wire rod suppliers to fill their raw material needs. ‘

Staff Memo to the File
June 20, 1977
FROM: Harry Hull

SUBJECT: IWPA Advisory Opinion Request '

I have initiated several phone conversations with Beth Ring and
Jack Wasserman about their client’s (the IWPA’s) advisory opinion
request.

June 9, 1977 (Beth Ring). Responding to my inquiry, Ms. Ring
informed me that the TSUSA nos. of the wire rods imported by IWPA
members were -as follows: 608.7000, 608.7100, 608.7300, 608.7500. She
also indicated that IWPA members dealt with wire rod suppliers from
the following countries—Belgium, Netherlands, U.K., W. Germany,
France, and Japan—and that there were more than one supplier for
each country. Domestic prices of wire rod are generally higher than
foreign, which accounts for the “dependence” of IWPA members on
the foreign supply of wire rod, she said. Ms. Ring promised to send
some IWPA testimony that might be of some help in understanding
the world market for wire rod.

June 10, 1977 (Ring). I asked Ms. Ring to clarify an apparent conflict
between a statement in her letter of March 7, (p. 2) which states that
“American independent wire producers have been required to purchase
wire rod at high, virtually uniform prices * * *” (emphasis mine) and
a statement in the original request letter (p. 5) which represents that in

PUNE SR S, AL AL L YT Y 0



ADVISORY OPINIONS 1181
179

mjustifiably higher price for wire rod than such producers in other
weas of the country. Ms. Ring explained that in referring to
miformity of prices in her letter of March 7 she meant that wire rod
yurchasers in a given geographic area of the country were paying
rirtually identical prices, not that all quotations for rod throughout the
J.S. were identical. June 10, 1977 (Wasserman). In response to my
juestions Mr. Wasserman explained that independent wire producers
nust purchase rod from steel companies that are either “integrated” or
‘affiliated” with wire producing divisions or companies. This modifies,
somewhat, the statement on page 1 of Ms. Ring’s March 7 letter to the
sffect that independents must purchase rod from only integrated steel
:ompanies.

Mr. Wasserman also estimated that of the domestic wire rod
oroduced, about 50% was sold to independent wire producers and about
50% used by the steel companies producing the rod. [Available
statistics give only quantities of wire rod shipments and do not reflect
total production. See, e.g., AISI Annual Statistical Report, Table 12
'1975); Bureau of the Census, Current Industrial Reports: Steel Mill
Products, Table 4 (1975).] He also characterized the wire rod industry
as oligopolistic, with 60-70% of total domestic production being
supplied by three U.S. companies, and characterized the demand for
wire rod as inelastic.

In response to the question of how the export price of foreign wire
rod could be relevant to an antidumping proceeding concerning wire or
wire products, Mr. Wasserman noted that it was frequently necessary
in such proceedings to construct the foreign market value of the wire
or wire product involved using the export price of foreign wire rod as a
starting point. [See 19 U.S.C. § 165.] He said he would send a copy of a
recent antidumping complaint concerning upholstery spring wire as an
example of how foreign market values are determined in such
proceedings.
~ June 18, 1977 (Wasserman). If foreign wire rod is sold at
considerably lower prices to foreign wire producers (integrated,
affiliated or even independents), doesn’t this explain the lower price of
foreign wire and wire products exported to the U.S. as compared to
domestic wire and wire products? How, then, can a dumping charge
reasonably be made under such circumstances? In answer to these
questions Mr. Wasserman pointed out that the difference in price
between foreign wire rod sold in this country and abroad does not
preclude the possibility of dumping by foreign wire producers. He said
that what might appear to be irrational pricing in such dumping
contexts was, in economic terms, quite rational. The Japanese, for
example, are often content to let their m..: sinal cost equal marginal
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revenues. Since this discussion was getting over my head he referred
me to a white paper by the AISI on Japanese export steel pricing. [1
have obtained a copy of that paper from AISI.]

Fourth Supplemental Letter Relative to Request
June 10, 1977

Dear Harry:

Pursuant to your conversation today with Jack Wasserman and
myself, I enclose herewith a copy of the 1972 antidumping complaint
against upholstery spring wire from Japan.!

If you have any further questions do not hesitate to call me at your
convenience.

Sincerely,

/s/ Beth C. Ring
Third Supplemental Letter Relative to Request
~June 8, 1977 '

Dear Harry:

Pursuant to our telephone conversation today, I enclose herewith a
copy of the presentation made by the Independent Wire Producers
Association in December 1976 before the Office of The Special
Representative for Trade Negotiations concerning the bilateral
agreement between the European Coal and Steel Community and the
Japanese Ministry of International Trade limiting exports of Japanese
steel to Europe.! I refer you specifically to pages 4-14, and to Exhibit
1, which contains the relevant TSUSA numbers for carbon steel wire
rod.

Should you have any further questions, please contact me at your
earliest convenience. ‘

Sincerely,

/s/ Beth C. Ring
Second Supplemental Letter Relative to Request
May 19, 1977

Dear Harry,
This is to confirm our telephone conversation today concerning the
relationship between the Independent Wire Producers Association

1 Not reproduced herein.
1 Not reproduced herein.
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(“the Association”) and the management firm of Smith, Bucklin &
Associates, Inc. (“Smith Bucklin”). It was your concern that the
closeness of this relationship might jeopardize the anonymity of the
member companies in their submitting data to Smith Bucklin pursuant
to the proposed reporting system.

Brian Cassedy, an employee of Smith Bucklin, acts as the managing
director of the Association. Mr. Cassedy functions as the managing
director under authority granted by the Board of Directors of the
Association. Since Mr. Cassedy would be under instructions by the
Board not to disclose the identity of any reporting member company to
any other reporting member company, it would be a violation of his
employment and his fiduciary duty to violate such instructions.

Mr. Cassedy has advised me that he will recommend to the Board
of Directors that the Association engage the services of Tyson, Belzer
& Associates, Ine. to make the statistical compilations and dissemina-
tion for the Association. Enclosed herewith is a brochure from Tyson,
Belzer & Associates, Inc., which explains the nature of their services
and confirms that the information to be reported would be kept on a
confidential basis.* This brochure states:

“It is our policy to work only at the Association level. No
consultations are ever provided to individual firms. No informa-
tion is ever released. To avoid even accidental data disclosures,
many of our analyses contain tight security provision  for
processing data and presenting results.” (Emphasis added).

I have also enclosed a description of an example of the type of
project conducted to Tyson, Belzer & Associates, Inc.* This description
shows that economic and statistical analysis were compiled to form the
basis of a presentation before the United States Tariff Commission
(now the United States International Trade Commission).

It was very nice meeting you yesterday. Should you have any
further questions, do not hesitate to call me at your convenience.

Sincerely,

/s/ Beth C. Ring

First Supplemental Letter Relative to Request
March 7, 1977

Dear Mr. Hull:
I refer to your letter of February 4, 1977, in which you requested

* Not reproduced herein.
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additional pertinent information in support of Jack Wasserman'’s.
request for confidential treatment of his January 3, 1977 request for an
advisory opinion.

Specifically, the “retaliatory action” which Mr. Wasserman men-
tioned referred to the “dual distribution” nature of the wire producing
industry discussed in our Request for an Advisory Opinion. As
explained therein, an independent wire producer must purchase its raw
material (carbon steel wire rod) from an integrated steel company
which produces both wire rod and wire. Thus, the integrated steel
companies are suppliers as well as competitors of those companies
which purchase the raw material from them. Since there are relatively
few suppliers of wire rod, the independent wire producers are greatly
dependent on these few sources.

Industry sources indicate that in recent years integrated steel
- producers located in the European Community, in other European
countries and Japan significantly increased the price of wire rod for
export to purchasers in the United States. The export prices quoted by
these steel producers have been fairly uniform if not identical.

At various times, wire and wire products manufactured in Europe
and Japan were imported into the United States at prices substantially
below prices which should have prevailed if any reasonable costs of
conversion were added to the export price of the rod. Thus, it appears
that foreign wire drawers, whether integrated or independent, were
acquiring wire rod at prices substantially below the export price of
identical wire rod.

Accordingly, American independent wire producers have been
required to purchase wire rod at high, virtually uniform prices in order
to produce wire and wire products in the United States, but must
compete with imported wire and wire products drawn from much
lower prices — but identical — wire rod. This, “squeeze” is potentially
ruinous to many independent American wire producers.

The Independent Wire Producers Association desires to implement
the reporting system on which an advisory opinion was sought. This
reporting system would contemplate the dissemination of information
among member companies concerning offers received for imported
carbon steel wire rod from foreign suppliers. Such an exchange of data
would permit documentation of any anti-competitive pricing policies
by foreign suppliers, which could then be used in support of one or
more actions against such unfair or restrictive trade practices (such as
proceedings pursuant to the Antidumping Act of 1921,! the Counter-

t 19 U.S.C. §160 et seq.
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vailing Duty Law of 19222 or the unfair import practice provision).3
Pursuant to the mandate in Section 337(b)(2) of this latter provision
that the United States International Trade Commission should seek
advice from the Department of Justice in Section 337 investigations,
the Justice Department has recently taken the position that charges
filed with the International Trade Commission must be documented
with specific evidence: .
“* * * the vagueness and non-specificity in the [Welded Stainless
Steel Pipe and Tube] complaint does not appear to comply with
the Commission’s rules requiring ‘a statement of the facts
constituting the alleged unfair methods of competition and unfair
acts,” 19 CFR §210.20(a)(2) and a description of ‘specific instances
_ of alleged unlawful importations and sales,’ 19 CFR §210.20(A)(3).
The broad charges in the complaint * * * unsupported by specific
allegations * * * is [sic] not sufficient to meet the tests for a
properly specific §337 complaint found in the Commission’s
rules.“4
The Association has requested confidential treatment for the FTC’s
consideration of the proposed reporting system in order to prevent any
possible retaliatory action by the foreign suppliers of wire rod in the
form of exacerbation of the price squeeze or direct or indirect threats
to cut off sources of their raw material (wire rod). Further, since
Japanese steel producers each deal through one trading house, they
would be very concerned to learn that the American independent
producers were discovering the difference or identity between the
prices they were quoting to the Americans.
I hope that this information is helpful to you, and if you have any
further questions, do not hesitate to call me at you convenience.
Sincerely,

/s/ Beth C. Ring

Staff Letter Relative to Request
February 4, 1977

Dear Ms. Ring:

This is to confirm our telephone conversation of February 3, 1977, in
which I requested that your firm provide this office with additional
pertinent information in support of Mr. Wasserman’s request for
confidential treatment of his January 3, 1977, advisory opinion request.
mﬁ’ 1930, §308, as amended (19 U.S.C. §1303).

3 Tariff Act of 1930, §337, as amended (19 U.S.C. §1337).

4 Letter to Hon. Daniel Minchew, Chairman U.S.LT.C., from Jonathan C. Rose, Deputy Assistant Attorney
General, Antitrust Division, Department of Justice (January 25, 1977).
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In particular, it is important, in my opinion, that you explain the
nature, form, probable extent and impact of the “retaliatory action”
which Mr. Wasserman mentioned in his letter as a justification for
confidential treatment. In this regard, as I have advised you, there are
limits on the Commission’s authority to withhold from the public, in
whole or in part, agency records—nparticularly agency “opinions”—
under the Freedom of Information Act, 5 U.S.C. 552, and Section 6(f)
of the Federal Trade Commission Act, 15 U.S.C. 46(F).

In addition, I requested in our conversation that your firm provide
this office with as thorough an explanation as practicable of the use to
which the information disseminated to participating members will be
put. Such an explanation should include a description of how the
information disseminated will alert participating members to “anti-
competitive pricing policies” as well as what actions you believe those
members are likely to take in the event such “anti-competitive pricing
policies” are “discovered”. (See page 6 of Mr. Wasserman'’s advisory
opinion request.)

Please feel free to call me if you have any questions about this
matter ((202) 523-3496).

Very truly yours,

Harry Hull
Attorney
Office of the General Counsel

Letter of Request
January 3, 1977

Gentlemen:

On behalf of the Independent Wire Producers Association (hereinaf-
ter the “Association”), we hereby request, pursuant to Section 1.2, Title
16, Code of Federal Regulation, (19 CFR 1.2), an advisory opinion by
the Commission as to the legality under the antitrust laws of a
proposed course of action by the Association. The course of action in
question (a “raw material reporting system”) is not currently being
followed and is not the subject of a pending investigation or other
proceeding by the Commission or any other governmental agency.

In order to understand the purpose of the proposed course of action
to be taken by the Association, it is necessary to explain, briefly, the
relatively unusual economic structure of the carbon steel wire
producing industry.

The member companies of the Association consist of “independent
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company which converts carbon steel wire rod into wire. Wire rod —
the raw material — is a steel mill product which is hot rolled from
molten slabs of steel (“billets”) which are made in giant blast or
electric furnaces. Only steel companies with substantial capital assets
have the ability to produce the basic steel from which the vital raw
material, wire rod, is made.

A wire drawer manufactures wire by “drawing” wire rod through a
series of dies. After wire has been produced through this drawing
process, the wire is used (either by the wire drawer or other
fabricators) to produce thousands of different wire products such as
nails, barbed wire, fences, fabric for reinforcing concrete, and
hundreds of other products.

Throughout the world, wire drawing companies are described as
“integrated”, “affiliated” or “independent”.

An “integrated” wire drawing company describes a company which
has basic steel-making facilities, wire rod rolling facilities and wire
drawing facilities.

An “affiliated” wire drawing company does not have the capacity to
produce steel or wire rod, but is related directly or indirectly, to an
integrated steel company through common ownership or participation
in a cartel. Because of the United States antitrust laws, there are few
affiliated wire drawing companies located in the United States.

An “independent” wire drawing company has neither steel making
capacity, wire rod making capacity nor an affiliation with an
integrated steel company. Accordingly, an independent wire drawer
must purchase its raw material, wire rod, from steel companies.

Thus, integrated steel companies that produce wire rods and
manufacture wire and wire products are — at the same time —
suppliers of wire rod as well as competitors of those companies which
purchase this raw material from them.*

In light of the above-described nature of this industry, the
Association is considering the implementation of an “imported wire rod
reporting system,” which would consist of the member companies of
the Association reporting, on a regular basis, certain information to the
statistical branch of a management firm, Smith, Bucklin & Associates,
Inc. (“Smith-Bucklin”). Smith-Bucklin has recently entered into an
agreement to manage the affairs of the Association.

As contemplated, each member company would be permitted to

* Economists describe an industry where suppliers are also competitors of their customers as a “dual distribution”
industry. “Dual distribution” is an uncommon, but recognized economic concept. See “Dual Distribution” in Report to
the President on the Economic Position of the Steel Industry (Cabinet Committee on Economic Pelicy, Washington, July
6, 1971) at page 41, containing special mention of the independent wire drawers. Also, see Dual Distribution, Hearings

Before the Subcommittee on Antitrust and Monopoly of the Senate Committee on the Judiciary, 89th Cong., st Sess.
(1966); United States v. Aluminum Co. of America, 148 F.2d, 416 (1945).
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elect, in its sole discretion, whether or not to report the requested
information. A member company which elects to participate would
report the following information (on the Form attached hereto as
Exhibit A)** concerning each offer it receives for imported carbon
steel wire rod: ' »

(i) the quantity of wire rod offered,
(ii) the foreign country of origin of such wire rods,

(iif) the date on which the offer was received and the date on
which the offer was terminated,

(iv) the diameter, carbon content and coil weight of such wire rods,
(v) the calendar quarter of shipment, and

(vi) the f.o.b. (foreign port of exportation) price of the c.if.
(United States port of importation) price.

The member company reporting this information would not report
the name of the offerer or its acceptance or rejection of the offer.

Thereafter, Smith-Bucklin would compile such information on an
aggregate basis and would reveal neither the names of the specific
member companies which supply the information nor the specific
prices offered nor the name of the proposed seller. This aggregate
information would then be provided on a monthly basis, free of charge,
to all member companies of the Association that submitted data for
that month.

The Association desires to implement the reporting system in order
to survey the pricing policies of foreign steel producers. America’s
independent wire producers are frequently at a competitive disadvan-
tage in the worldwide markets for wire and wire products because of
the “dual distribution” nature of the industry. America’s independent
wire producers have long suspected (based upon the price of imported
wire and wire products) that foreign steel producers have been selling
wire rods to related or affiliated foreign wire drawing companies at
prices lower than the prices at which they sell similar wire rods to non-
related wire drawing companies. Furthermore, in certain areas of the
United States where an insufficient amount of wire rod is produced to
meet the demand, independent wire producers appear to pay a higher
price for wire rod than independent wire producers located in other
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areas of the country, without justification and despite the absence of
similar price differences between imported wire and wire products.
The Association believes that the dissemination of the information
described in the proposed report is necessary to enable the member
companies to act in the event of anti-competitive pricing policies by
foreign suppliers.
- We would appreciate the Commission’s opinion concerning the
legality of the proposed reporting system. Should you require further
information, please do not hesitate to contact us.
C Respectfully,

/s/ Jack Gumpert Wasserman
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Lawfulness under the antitrust laws administered by the FTC of a
voluntary Code of Advertising Standards proposed by the Wine
Instltute, File 783 7006.

“Opinion Letter
March 31, 1978

Dear Mr. DeLuca:

This is in response to your letters of September 23 and October 11,
1977, requesting an advisory opinion regarding the lawfulness under
the laws administered by the Commission of a voluntary Code of
Advertising Standards proposed by the Wine Institute. The Wine
Institute is a trade association of the California wine industry
representmg wineries accounting, in 1976, for more than half of all
wines sold in the United States. You have stated that the purpose of
the Code is to encourage advertising reflecting the industry’s concern
with maximum social responsibility and high standards in wine
advertising. You also request Commission advice regarding proposed
circulation of the Code by the Institute, if approved, to nonmember
wineries .and other wine associations for their information and
solicitation of various media organizations for their adoption of a code
embodying the principles contained in the subject Code of Advertising
Standards.

The Commission understands that adherence to the Code by the wine
producer members of the Institute will be completely voluntary.
Individual members will determine for themselves whether to comply
with the Code and whether their advertising conforms to its
requirements. No sanctions will be imposed, directly or indirectly, for
noncompliance with the Code’s provisions. The Institute has given
assurances to the Commission that its by-laws concerning suspension,
expulsion or termination of membership or the imposition of fines and
penalties, have no application to voluntary compliance or noncompli-
ance with the proposed advertising Code. The Code does not apply to
wholesalers or retailers of wine products and, as represented, is non-
discriminatory among wine producers insofar as limitations upon
advertising opportunities are concerned.

The Commission has not considered, and therefore expresses no
opinion regarding, the ethical concerns addressed by the Code.
Accordingly, the advice rendered by the Commission pertains solely to
the propriety of the proposed actions under the antitrust laws.

In the Commission’s view, the antitrust laws do not prevent a
completely voluntary forbearance by 1ndustry members from the use
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undue restraint of trade ensues. The Wine Institute’s objective of
encouraging the promotion of wine products by domestic wine
producers in a socially responsible manner may well be laudable.
Particular care must be taken, however, to assure that limitations on
advertising, even voluntary ones, do not operate anticompetitively or
in such manner as unreasonably to restrict competitive alternatives or
foreclose competitors in any market.

In addition to reviewing the submitted proposal to assure that
effective competition in the domestic wine industry not be adversely
effected, the Commission has considered possible downstream conse-
quences, as well, of Code provisions that could secondarily operate to
limit particular media markets or the commercial opportunities of
persons associated with affected aspects of media advertising. To
assure that limitations of this nature are minimized, the Institute has
informed the Commission that the Code will be amended to eliminate a
specific age designation for show models and personalities by omitting
the words “are or” from Guideline 4(a), as well as in Guideline 4(c) to
add the words “children’s or juveniles’ ” before “magazines.”

The Commission has decided it should interpose no objection to
presentation of the proposed Code by the Wine Institute to its
members. This decision is based on the Institute’s assurance that no
coercion, direct or indirect, will attend the decision by any member as
to whether it will or will not comply with the provisions of the Code,
the Code’s clearly noncommercial purposes and the limited nature of
secondary restrictive effects on persons or entities engaged in
‘businesses allied to advertising or to wine distribution and sale. The
Commission, however, maintains the right to withdraw its approval in
accordance with § 1.3(b) of the Rules of Practice in the event
implementation of the Code results in coercion or competitive
foreclosure or should the public interest otherwise so require.

In view of the foregoing considerations, the Commission has decided
to reserve opinion at this time concerning overtures to nonmember
wine producers to adopt the Code, including unsolicited initial contacts
with specific nonmembers for such purpose. A basic qualification to the
Commission’s affirmative opinion regarding presentation of the Code
by the Wine Institute to its members is that the Code be completely
voluntary. Nonmembers of the Institute will be free to communicate
interest in the Code if they so desire and the Code will undoubtedly
receive sufficient publicity to enable their doing so.

A special problem is presented by the Institute’s proposal to request
media organizations to adopt parallel advertising guidelines. Such
activity on the part of the Wine Institute, if fully successful, could as a
practical matter render compliance with the Code’s provisions compul-



1192 FEDERAL TRADE COMMISSION DECISIONS

91 F.T.C.

sory rather than voluntary from an individual wine producer’s
- perspective. Because pressures in this direction possess a significant
potential for coercively inducing modifications in the advertising
practices of competitors that could be commercially advantageous to
those responsible for formulation of the Code, Commission approval
cannot be extended to this aspect of the proposal.

By direction of the Commission.

Supplemental Letter Relative to Request
October 11, 1977
Dear Mr. Garvey:

In connection with our request of September 23, for an advisory
opinion, we are hereby requesting a Commission opinion rather than a
Staff opinion.

We wish to stress that there is no application of the provisions of
Article VII, Section 6, of the Wine Institute By-Laws relating to
“Suspension, Expulsion and Termination of Membership” to this
proposed voluntary Wine Institute Code of Advertising Standards.

I am enclosing a newly revised proposed voluntary Wine Institute Code
of Advertising Standards which makes clear that “These guidelines
shall apply only to the voluntary subscribers to this Code of
Advertising Standards”.!

This revised document should be considered by the Commission in lieu
of the version submitted with our letter of September 23.

Thank you for your interest.
Sincerely,
WINE INSTITUTE

By _
/s/ Arthur H. Silverman
Washington Counsel

Letter of Request
September 23, 1977

Dear Mr. Thomas:
Pursuant to 16 CFR 1.1 et. seq., I am requesting an informal advisory
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opinion whether the attached proposed voluntary Wine Institute Code
.of Advertising Standards violates any statutes, rules or regulations
administered by the Federal Trade Commission.* The proposed Code
will not be adopted until receipt of a favorable Federal Trade
Commision informal advisory opinion. To our knowledge, we are not
the subject of a pending investigation or proceeding by the Federal
Trade Commission or any other federal or state government agency.

Wine Institute, the non-profit trade association of the California wine
industry, represents 240 wineries whose members account for approxi-
mately 91% of the wineries in California. In 1976 Wine Institute
members accounted for 72.5% of total California wine shipments.
California, in turn, produced about 71.6% of the wine sold in the United
States, while other states produced 12.7%. Imports accounted for 15.7%
of the American wine market.

The proposed Code of Advertising Standards would apply to the
advertising of all wines produced by member wineries. Thus, in
addition to grape table wine, the advertising of dessert wines, flavored
wines, sparkling wines, wines produced from fruit other than grapes,
and all other wines would be subject to the Code.

The proposed course of action involves a program that is totally
voluntary and carries no sanctions whatsoever against any member not
in compliance. Each winery would determine if its own advertising is in
conformity with the Code, and whether it desires to follow the Code.
There are no enforcement provisions.

We believe the proposed Code to be absent of antl-competltlve features
at both the vertical and horizontal levels.

The Code does not refer to, nor would it apply to, wholesalers or
retailers. There are thus no problems at the vertical level.

Similarly, at the horizontal level, the Code contains no provisions which
could in any way imply price fixing, territorial allocation, or any other
prohibited areas. In fact, there is no provision for any agreement
among any member wineries as to whether they would (or would not).
comply with the Code. In addition, we can discern no elimination of
competitive prerogatives in other ways, such as if the provisions of the
Code applied in an obviously restrictive manner to certain types of
producers while innocuous to most.

* Not reproduced herein.
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Moreover, we cannot foresee any possible discrimination in advertising
opportunities.

We ask that the Commission advise us on the substance of the Code
and assure us that it is satisfactory in that it includes no anti-
competitive measures.

With regard to the substance of the proposed Code, please advise us on
the following:

Do we address ourselves to the issues and types of concerns of
interest to the Federal Trade Commission in wine advertising?

With regard to the non anti-competitive area, please advise us on the
following:

1. May the members of Wine Institute agree to this totally
voluntary Code which carries no sanctions whatsoever?

2. After approval by the members of Wine Institute, would it be
a violation of the statutes, rules and regulations administered by
the Federal Trade Commission to submit the Code to non-member
wineries and other wine associations for their information?

3. After approval of the Code by the members of Wine Institute
would it be a violation of the statutes, rules and regulations
administered by the Federal Trade Commission to request various
organizations, such as the National Association of Broadcasters, to
adopt a code embodying the principles contained in the proposed
Wine Institute Code of Standards?

I would appreciate.acknowledgement of the receipt of this request.

Thank you for your interest.
Very truly,
-/s/ John A. De Luca
President
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Compliance advisory opinion as to whether nine proposed advertise-
ments* if published, would comply “with the order issued on
March 16, 1970 (77 F.T.C. 277), Dkt. 8792.

Opinion Letter
- April 20,1978

Dear Mr. Lamberson:

This is in response to your letters of July 25, 1977, September 2, 1977
and September 8, 1977, on behalf of your clients, Golden Fifty
Pharmaceutical Co., Inc., and Michael Posen requesting an advisory
opinion as to whether nine proposed advertisements comply with an
order of the Commission issued on June 29, 1970 [sic]. The requests
were made pursuant to Section 3.61(d) of the Commission’s Rules of
Practice.

This is to advise you that the Commission has determined that none
of the nine proposed advertisements, if published, would comply with
the 1970 order.

The nine proposed advertisements are identified as follows:

Submission Date Identified by
Number Submitted Product Line You as
1 7/25/71 Golden Fifty (unnumbered)
2 9/2/71 Golden Fifty Exhibit A
3 9/2/77 Cosmetique Exhibit B (COS-01)
4 9/2/77 Cosmetique Exhibit C (COS-02)
5 9/2/77 Cosemtique Exhibit D (COS-03)
6 9/2/77 " Cosmetique Exhibit E (COS-04)
7 9/2/77 Cosmetique Exhibit F (COS-05)
8 9/8/77 Golden Fifty GF-02
9 9/8/71 Golden Fifty GF-03

Paragraph 1(b) of the Commission’s order prohibits your clients from
“Disseminating or causing the dissemination of . . .any advertisement
which: . . .(b) Represents directly or by implication that any product is
offered free or under any other terms when the offer is used asia
means of enrolling those who accept the offer in a plan whereby
additional supplies of the product are shipped at an additional charge
unless all of the conditions of the plan are disclosed clearly and
conspicuously and within close proximity to the “free” or other offer.”
(emphasis added)

At the bottom of Submission 1 there is a coupon which includes the
statement: “I may cancel at any time by sending in the cancellation
card included with each shipment.” The top part of the advertisement

* Not reproduced herein.
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which contains the “$3.00 Bottle of Vitamins Free” offer makes no
mention of the cancellation card requirement. It is the opinion of the
Commission that the failure to disclose the cancellation card require-
ment in close proximity to the free offer would constitute a violation of
Paragraph 1(b).

Each of Submissions 2 through 7 are designed to be folded in thirds.
When folded each of them contain a “free” or other offer on the cover.
None of them adequately disclose the full conditions of the monthly or
bi-monthly program on the cover. Instead, a prospective customer
would have to open the advertisements and read the conditions either
in the body of the advertisements or on the attached reply coupon. It is
the Comnmissions opinion that the failure to disclose all of the
conditions of the plan on the cover of Submissions 2 through 7 in close
proximity to the “free” or other offer would be a violation of
Paragraph 1(b) of the order. '

The Commission also believes that the conditions disclosed in
Submission 2 are contradictory and unclear in violation of Paragraph
1(b) and may also violate Paragraph 1(c). The letter included in the top
of Submission 2 implies that the customer has an option to decide in
advance whether he wants additional supplies of Golden Fifty tabulets.
The coupon implies that additional supplies will be sent automatically.
This contradiction violates Paragraph 1(b) in that the conditions of the
plan are not clearly disclosed and may also violate Paragraph 1(c)
which prohibits any representation that an offer is made without
obligation when in fact there is an obligation to receive additional
monthly supplies.

Submission 2 also fails to explain what is meant by the “10-day
approval” language which appears solely in the coupon and not in close .
proximity to the free offer on the cover or on the middle of the page
above the coupon. Furthermore, the “I may cancel at any time. . .”
language in the coupon is confusing when compared to the “10-day
approval” language. These failures would be a violation of Paragraphs
1(b) and 1(c) and may also be a violation of Paragraph 1(d) which
prohibits an offer for a limited period of time unless such limitations
are actually imposed.

The Commission is also of the view that the conditions of the plan
utilized in Submission 3 are unclear and confusing in violation of
Paragraph 1(b). It is not clear from the language in this proposal
whether the special annual “$100 Prestige Perfume Collection,” if
accepted by the consumer counts towards the four kits that need to be
purchased over the next two years. The cover and body of Submission 3

and the coupon attached to the proposal make the representation that
the “®74 Roanty Kit far Nnlyr €17 50 wranme if vran 1nin tha alish v d aswan
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to buy four kits over the next two years. The Commission is of the
opinion that unless the proposal adequately discloses what is the
penalty for failing to buy four kits, it is not in compliance with
Paragraph 1(b). _

The reply coupons in Submissions through 7 use the term “on
approval” and also state “I may return any kit for full credit (or
refund)” without any limitations. Unless the advertisement clearly
explains what is meant by “on approval” it does not comply with
Paragraph 1(b). The Commission also notes that the return privilege
(Cosmetique pays postage) is not set out on the cover or in the body of
the flyer above the reply coupon in close proximity to the offer. This
may constitute anotne: failure to comply with Paragraph 1(b).

The reply coupons in Submissions 3 through 7 contain the limitation
that only one introductory kit is offered per household; that the offer
is void if previously accepted; and that the offer is good only in the
USA. It is the Commission’s view that these limitations are conditions
of the plan and in order to comply with Paragraph 1(b) should be set
out on the cover and in the body of the ad in close proximity to the
offer.

Submissions 38 through 7 each contain photographs of various
identifiable cosmetic items. In order to comply with Paragraph 1(f) of
the order, the Commission is of the opinion that the “$74 Beauty Kit
for Only $1” sent to customers must contain these identifiable items.
The advertisements also contain representations that customers
receive “full-size” cosmetics, “never any samples.” It is not possible to
determine from the photographs if the cosmetic items so displayed are
full size and not samples. Therefore, the Commission is of the opinion,
that the advertisements would violate Paragraph 1(g) of the order if
the photographed items and the items actually included in your client’s

-kits are less than regular commercial size or are “trial” or “sample”
size.
- Submissions 6, 7, 8 and 9 all use the term “trial membership” yet
there is no explanation as to whether a trial membership differs from a
regular membership. In order to comply with Paragraph 1(b), the
Commission is of the opinion that the conditions of the trial
membership should be disclosed clearly and conspicuously and within
close proximity to the free or other offer. Continued use of the term,
without explanation, would be confusing and a violation of Paragraph
1(b). ,

The top and back of Submissions 8 and 9 contain the “$3.00 Bottle of
Vitamins Free” offer followed by the conditions of the plan. Both
advertisements contain “Dear Friend” letters explaining that addition-
al monthly supplies will be shipped automatically. The Commission is
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of the view that the conditions mentioned on the top and back fail to
disclose the automatic aspect of the monthly shipments. This could
cause confusion in the minds of some customers and would therefore be
a violation of Paragraph 1(b).

Finally, the Commission advises you that the opinion expressed
herein apply solely to the question as to whether the nine proposed
advertisements comply with the Order of the Commission issued June
29, 1970. The Commission has made no determination concerning the
legality of any other representations, contained in the proposed
advertisements, which do not come within the terms of the order,
Docket 8792. In taking this action, the Commission has not considered
the various advertisements which have been submitted to the
Commission’s staff pursuant to the Court’s Injunction of June 6, 1977.

By direction of the Commission.

Second Supplemental Letter Relative to Request
September 8, 1977

Dear Sir:

On behalf of our clients, Golden Fifty Pharmaceutical Co., Inc. and
Michael A. Posen, we are herewith requesting, pursuant to §3.61(d) of
Subpart G of Part 3 of Subchapter A of Chapter 1 of the 16th Volume
of the Code of Federal Regulations, advice from the Federal Trade
Commission as to whether a proposed course of action, if pursued by
our clients, will constitute compliance with an outstanding Commission
Cease and Desist Order.

On June 29, 1970, the Federal Trade Commission issued an Order,
FTC Docket No. 8792, against our clients, pursuant to the provisions of
Section 5 of the Federal Trade Commission Act, prohibiting the
continued use of certain methods and forms of advertising. In order to
secure continued compliance with this Order, our clients herewith
submit two (2) advertisements of Golden Fifty Pharmaceutical Co.,
Inc. (marked Exhibits GF-02 and GF-03) intended for publication in
the near future. We would ask the Commission to kindly consider the
proposed advertisements and inform our clients whether or not the
‘advertisements, if published, would comply with the Order.

Should the. Commission need additional information concerning
either the proposed advertisements or their distribution, please do not
hesitate to contact us, for our clients wish to fully cooperate with the
Commission in order to prevent future difficulties of any kind.

It should be noted that this request for an advisory opinion is in
addition to, and not in place of, the two prior requests submitted by us
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on July 25, 1977 and September 2, 1977.
Very truly yours,

CHAPMAN AND CUTLER

By
/s/ Harry P. Lamberson

First Supplemental Letter Relative to Request

September 2, 1977

Dear Sir: : ,

On behalf of our clients, Golden Fifty Pharmaceutical Co., Inc. and
Michael A. Posen, we are herewith requesting, pursuant to §3.61(d) of
Subpart G of Part 8 of Subchapter A of Chapter 1 of the 16th Volume
of the Code of Federal Regulations, advice from the Federal Trade
Commission as to whether a proposed course of action, if pursued by
our clients, will constitute compliance with an outstanding Commission
Cease and Desist Order.

On June 29, 1970, the Federal Trade Commission issued an Order,
FTC Docket No. 8792, against our clients, pursuant to the provisions of
Section 5 of the Federal Trade Commission Act, prohibiting the
continued use of certain methods and forms of advertising. In order to
secure continued compliance with this Order, our clients herewith
submit one (1) advertisement of Golden Fifty Pharmaceutical Co., Inc.
(marked Exhibit A) and five (5) advertisements of Cosmetique Beauty
Club, Inc. (marked Exhibits B, C, D, E and F) intended for publication
in the near future. We would ask the Commission to kindly consider
the proposed advertisements and inform our clients whether or not the
advertisements, if published, would comply with the Order.

Should the Commission need additional information concerning
either the proposed advertisements or their distribution, please do not
hesitate to contact us, for our clients wish to fully cooperate with the
Commission in order to prevent future difficulties of any kind.

It should be noted that this request for an advisory opinion is in
addition to, and not in place of, the request submitted by us on July 25,
1977. We understand that our request of July 25, 1977 has been
referred to the Federal Trade Commission Regional Office in Chicago,
Illinois, and our clients await the Commission’s response to this earlier
request. o

Very truly yours,

CHAPMAN AND CUTLER
By
/s/ Harry P. Lamberson
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Letter of Request
July 25, 1977

Dear Sir:

On behalf of our clients, Golden Fifty Pharmaceutical Co., Inc. and
Michael A. Posen, we are herewith requesting, pursuant to §3.61(d) of
Subpart G of Part 3 of Subchapter A of Chapter 1 of the 16th Volume
of the Code of Federal Regulations, advice from the Federal Trade
Commission as to whether a proposed course of action, if pursued by
our clients, will constitute compliance with an outstanding Commission
Cease and Desist Order.

On June 29, 1970, the Federal Trade Commission issued an Order,
FTC Docket No. 8792, against our clients, pursuant to the provisions of
Section 5 of the Federal Trade Commission Act, prohibiting the
continued use of certain methods and forms of advertising. In order to
secure continued compliance with this Order, our clients herewith
submit an advertisement of Golden Fifty Pharmaceutical Co., Inc.
intended for publication in the near futiure. We would ask the
Commission to kindly consider this proposed advertisement, and
inform our clients whether or not the advertisement, if published,
would comply with the Order.

Should the Commission need additional information concerning
either the proposed advertisement or its distribution, please do not
hesitate to contact us, for our clients wish to fully cooperate with the
Commission in order to prevent future difficulties of any kind.

We eagerly await the Commission’s response.

Very truly yours,

CHAPMAN AND CUTLER

By
/s/ Harry P. Lamberson
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Development and sale of market data to marketers of food products
- would not violate order of June 1, 1961 (58 F.T.C 977), modified,
307 F.2d 184, DKkt. 6459. :

Opinion Letter
May 1, 1978

Dear Mr. Solomon:

The Commission has considered your request for advice as to
whether Giant Food Inc. (“Giant”) may engage in a proposed course of
conduct whereby Giant would develop market data for business
entities engaged in the marketing of food products without violating
the order issued by the Commisson on June 1, 1961.

By order of the Commission, 58 F.T.C. 977 (1961), modified, 307 F.2d
184 (D.C. Cir. 1962), Giant may not knowingly induce and receive
discriminatory display or promotional allowances. Giant proposes to
collect and disseminate market data collected through use of computer
assisted checkout systems. Giant intends to contract with marketers of
products, including its own suppliers, for preparation of this data. You
state that the availability of this service would not be conditioned on
the contracting party’s status as a Giant supplier, and that Giant will
not induce any party to purchase the market data. ,

On the basis of the facts submitted, you are advised that the
Commission is of the opinion that the offer and sale of the market data
would not violate the Commission’s order in Docket No. 6459. We
would advise you that any attempt by Giant to condition its patronage
with suppliers upon their purchase of the information service might
well constitute as illegal and anticompetitive trade practice.

The above advice in no way affects a given supplier’s or seller’s
responsibility to adhere to the requirements of the Robinson-Patman
Act, or to Giant’s responsibility to adhere to the provisions of the order
in its dealings with any of its suppliers.

By direction of the Commission.

Letter of Request
December 2, 1977

Dear Mr. Thomas:

This petition is filed pursuant to Section 3.61(d) of the Commission’s
Rules of Practice which provides that any respondent subject to a
Commission order may request advice from the Commission as to
whether a proposed course of action, if pursued by it, will constitute
compliance with such order.
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Giant Food Inc., hereinafter referred to as Giant, is giving serious
consideration to a proposal which involves the sale of its services to
various parties and seeks timely advice from the Commission to insure
that its actions will not contravene the provisions of the Cease and
Desist Order. ;

The Commission issued a complaint against Giant on November 21,
1955 charging a violation of Section 5 of the FTC Act, as amended. The
Commission’s decision issued on June 1, 1961 required Giant to cease
soliciting and accepting as compensation for advertising and promo-
tional services, discriminatory payments from its suppliers which it
knew, or spould have known, were not made available on proportional-
ly equal terms to all its competitors in connection with an “anniversary
sale” (568 FTC 977). A

The decision of the Commission was affirmed by the United States
Court of Appeals for the District of Columbia on June 14, 1962 (307
F.2d 184). In affirming the decision of the Commission, however, the
Court of Appeals stated that “The order should be directed toward
prohibition of a knowing inducement and receipt of, or contracting for,
the receipt of discriminatory display and promotional allowances.”
Thus, the Court of Appeals limited the order and the scope to the
general practices involved in the complaint.

In recent years, Giant has developed extremely sophisticated and
technical information which could be of great value to persons engaged
in the marketing of food products. This information is collected from
Giant’s computer assisted checkout systems and permits it to develop
data on a given product and anticipate trends as to shelf-space
allocation, advertising or special sales. Data can be retrieved from each
store so equipped and the movement on any item can be analyzed. In
addition, reports can be generated for a given brand, including
. comparisons, with the movements of similar or competitive products.
Projections can be made as to the frequency at which products will be
ordered and the frequency of movements from a variety of designated
positions on the shelf can be studied. Further, Giant has the capability
of conducting spot tests by studying the pattern of placement and
handling of products and in this manner report on the effects of
juggling either location, number of products, placement in other
departments to determine the best sales position. In short, the
capabilities of Giant in this regard permit a number of variables and
the information can be generated if a determination is made to expend
the funds necessary to retrieve the information.

Many marketers of products, including Giant suppliers, are familiar
with the unique capabilities that Giant possesses to produce informa-

tion of thiz kind Thic infarmation ie af nraven valiie Giant ic hoino
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asked to produce the information and has been offered payment to
cover its expenses and anticipates some profit in this regard. Because
this may involve, in some instances, the receipt of funds from suppliers
who are presently selling merchandise to Giant, even though not
connected with purchase or resale, the program raises a question as to
the applicability of the Order to Cease and Desist. \

We believe that the present Cease and Desist Order does not inhibit
the practice of producing and selling information sought by parties in
those instances where the parties involved may also happen to be a
supplier. Giant does not intend to induce anyone to purchase
information but will, to the extent of its capacity, develop information
for anyone including present suppliers or their competitors who do not
sell to Giant. The Robinson-Patman Act does not prohibit any and
every transaction no matter how remote between a customer and a
supplier, and we believe the course of action proposed will not
contravene the provisions of the order.

We solicit the advice of the Commission and urge that the request be
processed as soon as possible because Giant is postponing its decision to
pursue this course of action until it hears from the Commission.

Sincerely,

/s/ Lawrence P. Solomon
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Proposed establishment of a program for certifying individuals who
fit prescription footwear (pedorthists), and facilities which
provide pedorthic services, File 783 7008.

Opinion_Letter
June 15, 1978

Dear Mr. Krill:

This is in response to your request for an advisory opinion
concerning a certification program proposed by the Board for
Certification in Pedorthics (BCP). After considering your request, the
Commission has determined that it cannot approve the program.

According to your submission, the BCP proposes establishment of a
program for certifying individuals who fit prescription footwear
(pedorthists) and facilities which provide pedorthic services. Certified
individuals would be required to fulfill certain continuing education
obligations, pay an annual fee, and adhere to a code of ethical
professional conduct. Facilities would be certified upon a demonstra-
tion that they meet certain minimum requirements.

The Commission recognizes that certification programs can be
helpful to consumers by informing them that practitioners (and
establishments) meet meaningful levels of occupational competency.
All such programs, however, must be carefully structured and
implemented so that (1) consumers are not misled or unfairly affected,
(2) potential entry restraints are held to a minimum; and (8)
competition is not otherwise unreasonably restricted. The Commission
is of the opinion that several facets of the BCP program fail these
tests.

First, the requirements for qualification of applicants are too
indefinite, and the purpose of certain standards for facility certifica-
tion are foo uncertain. For example, the requirements that an
applicant have had “sufficient” clinical experience and that a facility
maintain “adequate” staff and have a “professional” appearance are
too subjective and could lead to arbitrary limitations on certification.

Second, although an appeal process is available to rejected appli-
cants, to facilities denied certification and to other aggrieved parties,
ultimate decisions are made by the same Board which was responsible
for initial adverse decisions. Moreover, although the composition of the
governing Board of Directors would include directors nominated by
outside organizations, such as an orthopedic medical group, a majority
would consist of Prescription Footwear Association members, who are
competitors of candidates for certlflcatlon
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“ethical” obligations, imposed by “Canons ‘iof Ethical Conduct” and
promulgated by the Prescription Footwear Association. These provi-
sions impose significantly increased potential for unfair or anticompet-
itive practices. The Canons can be construed to impose, for example,
prohibitions against advertising the availability and prices of pedorthic
services. This is couched in terms of distinguishing between so-called
“professional” and “commercial” aspects of pedorthic practice.

The Canons forbid, as well, open criticism of the services provided by
a competitor. All fee sharing, presumably for shared servicing, is also
unreasonably prohibited. No disclosed commercial or ethical justifica-
tion for these restrictions appears.

The Commission, for each of the reasons noted herein, cannot advise
the BCP that its proposed certification plan is acceptable. In summary,
the Commission believes that no certification program should be so
structured that competing practitioners can determine who is or is not
to be certified, based upon subjective, undefined criteria. Nor can the
Commission approve a plan which permits ultimate certification
decisions to be made, even in part, by persons not distinct and separate
from the initial certification decision-makers. Finally, there is no place
in such a program for rules, codes, or understandings the effect of
which are to place unreasonable limitations upon effective competition.

By direction of the Commission.

Letter of Request
June 17, 1976

Dear Mr. Lewis:

On May 31, 1973 Mr. Thomas J. Segal, Attorney, Office of General
Counsel commented on a proposed certification program for the fitters
of prescription footwear. This letter of comment followed a request on
behalf of the Prescription Footwear Association that the pending
request for an advisory opinion be held in abeyance, pending certain
revisions of the proposed program. At this time, we wish to bring you
up to date regarding the development of this program and to reinstate
our request for advisory opinion or, in lieu thereof, additional staff
comments, regarding this certification process.

We believe that we have met or exceeded all requirements made
known to us in correspondence, such as Mr. Segal’s letter, and staff
conferences. More recently, we sought additional staff advice by means
of a conference with Mr. Ben Burman of your office. As a result of that
conference, certain additional changes were made in the organizational
structure of the entity which will conduct the certification program for
individuals and for facilities.
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What has transpired since our initial submissions is that a separation
has occurred between the trade association of prescription shoefitters
and the credentialing organization. The trade association, formerly an
. Indiana eorporation, has been reorganized and has become a non-profit

corporation under the laws of the District of Columbia. Copies of the
merger and the reorganization agreement which achieved this
restatement of the trade association’s character are attached. In
connection with this statutory merger, the By-laws of the P.F.A. were
amended; these are also appended to this letter.

For the last several years, the Prescription Footwear Association has
concentrated on publications for the purpose of informing its members
and on the conduct of educational seminars to improve their skills,
background and scientific understanding of the fitting of prescription
footwear. Examples are attached hereto.

On October 4, 1974 the Board for Certification in Pedorthics, Inc. had
its first organizational meeting of its Board of Directors. At that time,
the program to initially certify an individual as a “Certified Pedorth-
ist” (C.Ped.) was developed. At that time modifications were approved,
amending the criteria for certification to conform to Mr. Segal’s
recommendations: ,

' a) The five-year experience requirement for certification as a
Pedorthist has been eliminated.
b) The educational prerequisites for certification as a Pedorthist
have been eliminated.
¢) The inventory requirements for Facility Accreditation have
been reviewed, modified and substantiated as to cost and
reasonableness. ;
d) Due process safeguards, including opportunities for a fair
hearing, have been incorporated throughout the Individual and
Facility Certification program.

Every effort has been made to insure that this credentialing
program will have as its sole purpose the provision of a reasonable level
of assurance to orthopaedic surgeons and other prescribers of
prescription footwear that prescriptions will be filled with a degree of
skill and accuracy which is adequate to provide the necessary service to
the patient on an effective and efficient basis. This is the whole point

of the credentialing program. It is not to restrict the numbers of
persons authorized to fill prescriptions for footwear, but on the other

hand, it is a response to a need expressed by the Foot Society of the
American Academy of Orthopaedic Surgeons.

In most areas of the United States a prescription for footwear for a
diabetic, rheumatoid, arthritic, injured, deformed or insensitive foot

PETY
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purport to offer absolute assurance that each holder of the certified
status will provide skilled and knowledgeable services on each and
every occasion. But it is a distinct improvement over the completely
unpredictable situation in prior years.

We would be pleased to discuss this matter at an informal
conference arranged at your offices. Should you require additional
information, that would be supplied promptly.

In the event that you wish to provide us with information concerning
the activities of credentialing and professional organizations and
societies, particularly in view of your recent activities in connection
with the American Medical Association, would you kindly forward such
information to us.

Thank you sincerely for your cooperation in this matter. Please let
me know if there is anything further that I might do to facilitate your
consideration of this program.

Very truly yours,

/s/ Edward J. Krill
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Magnuson-Moss Warranty Act—Interpretation of Section 102(b) of
the Act, 15 U.S.C. 2302(h), and the Commission’s Rule on Pre-
Sale Availability of Written Warranty Terms, 16 CFR 702, as
they apply to certain situations that arise in the home building
industry; and the applicability of Section 111(d) of the Act, 15
U.S.C. 2311(d), to a warranty required on all FHA/VA financed
housing, File 783 7009, 43 F.R. 35684.

Opinion Letter
June 21, 1978

Dear Mr. Colton:

This is in reply to your request of September 28, 1977, on behalf of
the National Association of Home Builders, for an advisory opinion
concerning Sections 102(b) and 111(d) of the Magnuson-Moss Warranty
Act, 15 U.S.C. 2301, et seq., and the Commission’s rule on the Pre-Sale
Availability of Written Warranty Terms, 16 C.F.R. 702, as they apply
to the home building industry.

Your request contains five topics of discussion, each posing questions
for Commission consideration. The Commission has rephrased your
request in eight questions in order to clarify the issues posed. It has
determined that the rephrased questions numbered 1 through 3 (below)
are not appropriate for an advisory opinion under Part 1, Subpart A of
the Commission’s Rules of Practice; instead these questions are treated
as a request for an exemption from Rule 702, 16 C.F.R. 702. Where the
Commission has granted an exemption from Rule 702, that exemption
applies to all affected home builders and wholesale suppliers.

The rephrased questions and the Commission’s answers are as
follows: '

1. When a builder gives the purchaser an allowance to select
various fixtures or appliances (consumer products) from a third
party supplier, is it the builder or the third party supplier who
must comply with the pre-sale availability of warranties require-
ments for “sellers” under 16 C.F.R. 702.3(a) in each of the
following situations:
(a) The purchaser makes selections from stock purchased
wholesale by, and in the possession of, the builder, and makes
payment to the builder for any items selected in excess of the
allowance.
(b) The purchaser makes selections in the showroom of the
builder’s supplier, from items not yet purchased by the builder,
and makgs payment to the builder for anv items selected in
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(¢) The purchaser makes selections from items not yet purchased
. by the builder, and makes payment directly to the supplier for
any items selected in excess of the allowance.
2. What are a custom builder’s duties as a “seller” under 16
C.F.R. 702 when the purchaser can choose from among virtually
all brands of appliances available in the marketplace?
3. If the builder has made the pre-sale warranty information
available to the purchaser for all appliances from which the
purchaser can choose, does the builder have any obligation under
16 C.F.R. 702 to make warranty information available, after a
contract is signed, for substitute appliances which the purchaser
must select due to a manufacturer’s discontinuation or replace-
ment of the appliance initially chosen by the purchaser?
4. Does the Magnuson-Moss Warranty Act require that all
builders’ warranties contain a clause assigning the manufacturers’
warranties on consumer products to the purchaser, or does the Act
have the effect of automatically making all manufacturers’
warranties on such appliances run to the ultimate purchaser?
5. Is the builder or the purchaser the proper party to complete
and return the warranty registration cards for consumer products
installed in the home?
6. Does Section 111(d) exempt the mandatory FHA/VA warran-
ty from the requirements of the Magnuson-Moss Warranty Act?
7. Is a builder who gives only the mandatory FHA/VA warranty
required to comply with 16 C.F.R. 702 for those consumer products
sold with warranties that are covered by the Act?
8. If a builder both gives the mandatory FHA/VA warranty, and
voluntarily offers an additional warranty not required by any
Federal law (e.g., a one year warranty against defects in materials
and workmanship), to what extent is the additional warranty
subject to the Magnuson-Moss Warranty Act?
The Commission has carefully considered the matters set forth in
your letter. It is the Commission’s determination that:
1. (a) When a builder gives a purchaser an allowance to select
‘consumer products, and the purchaser makes selections directly
from the builder’s stock, the builder must comply with the seller’s
duties under 16 C.F.R. 702.3(a) to make warranty terms available
prior to sale.
(b) & (c) When a builder gives a purchaser an allowance to select
consumer products from the stock of the builder’s supplier, the
builder is exempted from compliance with 16 C.F.R. 702.3(a). In
this latter situation, the builder’s supplier is also not required to
comply with the seller’s pre-sale duties under the rule if the
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supplier’s sales are totally wholesale, including builder-referred
sales.
2. When a purchaser contracts to have a custom home built, and
pursuant to the contract can choose appliances from among
virtually all of those available in the marketplace, the builder is
exempted from compliance with the seller’s duties under 16 C.F.R.
702.3(a) to make the text of written warranties available prior to
sale.
3. A builder must make warranty terms available for inspection
by a purchaser if, after a contract is signed, the purchaser must
make a second selection because originally selected items have
become unavailable. The builder is not exempted from compliance
with 16 C.F.R. 702.3(a) in this situation.
4. The Magnuson-Moss Warranty Act does not govern the issue
of whether a manufacturer’s warranty on a consumer product
must be assigned by a builder to the home purchaser. This question
is governed by state law.
5. Registration cards would be prohibited for all full warranties
under the Commission’s rule on Reasonable Duties Under a Full
Warranty, as proposed in 43 F.R. 39223 (August 38, 1977); see also
the Commission’s Interpretations of the Act, 16 C.F.R. 700.7(b).
However, registration cards are permitted for limited warranties.
When a limited warranty offered on a consumer product by a
manufacturer includes the registration card, the home purchaser
is the proper party to complete and return the card, unless the
warranty specifically requires this of retailers.
6. Section 111(d) of the Magnuson-Moss Warranty Act exempts
the mandatory FHA/VA warranty offered by a builder from the
requirements of the Act (except for Section 102(c)).
7. A builder who gives only a FHA/V A warranty must still make
available under 16 C.F.R. 702 those warranties that are covered by
the Act; the fact that the FHA/VA warranty is generally exempt
from the Act does not affect the builder’s status as a “seller” of
consumer products covered by warranties that are governed by
the Act.
8. Any warranty offered by a builder on a consume product that
is not required by Federal law is subject to the provisions of the
Magnuson-Moss Warranty Act.

By direction of the Commission.
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Letter of Request
September 28, 1977 '

Dear Mr. Thomas: ‘

This firm represents the National Association of Home Builders of
the United States (NAHB). On behalf of that organization and
pursuant to Part I, subpart A of the Commission’s Rules of Practice,
we hereby request an advisory opinion on the following questions
relating to the application of Title I of the Magnuson-Moss Act to the
home building industry.

The Commission will no doubt recall that it, NAHB and Home
Owners Warranty Corporation have had extensive discussions over the
last several years concerning the difficulty of applying to the building
industry .a statute which was drafted with an eye to the customary
retail consumer transaction where both the product and the details of
the transaction are far less complicated than are a new dwelling and its
transfer. NAHB sponsored several seminars in various parts of the
country to inform and educate builders about the Act and to discuss
questions arising from the nature of dwelling sales. These questions
were repeadedly asked; none of those present, including representa-
tives of our industry who have intensively studied the Act, and
observers from the Commission, were certain of the answers.

I. FIXTURE AND APPLIANCE ALLOWANCES

It is a common practice in the home building industry for the
purchaser of a new home to request and to be granted an allowance for
the purchase of appliances, light fixtures, carpeting, and/or other
items, some of which might be considered consumer products. Under
this practice, the purchaser is permitted to select (either from stock in
the builder’s possession or at the warehouse of showroom of the
builder’s supplier of such items) up to a certain dollar amount of
specified items. The builder will install the selected items (in
substitution for similar items normally provided) in the home with no
addition to the purchase price. If the purchaser selects items costing
‘more than the allowed dollar amount, the purchaser must pay the
difference.

For example, the purchaser of a $50,000 home might be given a $300
allowance for light fixtures of purchaser’s selection. The builder would
direct the purchaser to the showroom of the builder’s electrical
supplier. If the purchaser selected $400 worth of light fixtures at the
showroom, the builder would install them in the home provided that
(depending upon the arrangement between the builder and the
supplier) (a) the purchaser paid $100 (the excess over the allowance) to
the supplier at the time he made his selections or (b) the purchaser paid
$50,100 for the house, so that the builder could pay the additional $100

R A LT To ey L
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The specific question is the application to such a practice of Section
102(b) of the Act and Part 702 of the Commission’s Regulations. Under
an allowance arrangement such as that outlined above, is it the builder
or his supplier who must maintain copies of warranties on consumer
products which can be selected by the purchaser under each of the
following circumstances:

1. The purchaser makes his selections from stock purchased
wholesale by, and in the possession of, the builder, and makes payment
to the builder for any items selected in excess of the allowance.

2. The purchaser makes his selections at the showroom of the
builder’s supplier, from items not yet purchased by the builder, and
makes payment to the builder for any excess (with the builder in turn
paying the supplier).

3. The purchaser makes his selections in the showroom of the
builder’s supplier from items not yet purchased by the builder, and
makes payments direct to the supplier for any excess (the builder, of
course, paying the supplier the amount of the allowance).

In our view, presale availability of these warranties in situations 2
and 3 should be the responsibility of the supplier rather than the
builder because it is at the supplier’s facility that the consumer
compares the available items and makes his selections, and it is there
that he should have the opportunity to compare the written warranties
on those items as well. The fact that in situation number 2 the title to
the items may technically have passed to the builder does not alter the
fact that the convenience of the consumer is best served, and the
comparison shopping intended by the Act’s drafters is most strongly
stimulated, if the presale display of written warranties takes place at
the supplier’s facility.

I1. CUSTOM BUILDER

In contrast to the usual consumer product transaction where the
purchaser buys an already completed item from the stock of a retailer,
or (as in the case of an automobile) orders an item from a catalog and
selects from among a limited number of available options, many new
homes are constructed on a truly custom basis according to the
purchaser’s specifications (which may be either general in nature or a
complete design prepared by the purchaser’s own architect), generally
on land already owned by the purchaser. In such custom building
transactions, the selection of brand and model of appliances is not
made until long after the construction contract has been signed and
construction is under way — in the context of a $50,000.to $100,000

transaction involvino eonntlace doriciane ac $a ctwnatimal wecbninle
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brands of dishwashers does not loom large. In addition, in such a
situation, the purchaser’s choice is not among a few brands or models
maintained in inventory by the builder or provided by those suppliers
with whom the builder has a continuing relationship. The builder will
generally obtain and install whatever appliance the purchaser asks for,
and the purchaser’s choice is among virtually all the apphances
available in the marketplace.

It should be noted that this is a selection which the purchaser may in
fact be reluctant to make prior to signing the contract, (a) because of
its comparative unimportance in the context of the much larger
construction transaction and (b) because he may want to wait until late
in the construction process, when the final cost of the home can

“accurately be estimated, before selecting the ty'pes (and hence the cost)
of apphances to be installed.

Advice is requested as to the following questlon: What, if anything,
must the custom builder do under Part 702 of the Commission’s
Regulations when the question of the type, brand and model of
appliances does not arise until construction is under way pursuant to a
binding construction contract? In our opinion, it is impossible for the
custom builder to have available the written warranties on all the
consumer products from which his purchaser might choose, because,
since the custom builder dees not maintain an inventory of appliances
or equipment but rather procures on an ad hoc basis whatever his
customer requests, the alternatives (and hence the number of
warranties that would have to be placed in a binder and kept up to
date) number in the hundreds or thousands.

III. NECESSARY SUBSTITUTION

Another common practice in the industry is for the purchaser to
view a model home and sign a contract with the builder for the
purchase of a lot on which, by the time of closing, the builder will have
constructed a home similar to the model. In such a situation, because
the builder is constructing a number of similar homes, the purchaser
has available either (a) only a single brand of appliances which the
builder offers or (b) a selection, allowed by the builder, among two or
three equivalent, alternative brands and models. The appropriate time
for installation of the appliances selected by the purchaser will not
arrive until the dwelling is nearly completed, several months after the
purchaser has made his selection and the binding contract has been
signed. By that time, one or more of the models selected by the
purchaser may either have been discontinued by the manufacturer or
been replaced by a more recent model having different features.

* Advice is requested as to the following question: If in the above
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situation the builder has (in compliance with Part 702) maintained
available, for inspection by the purchaser before he signs the contract,
the warranties on those appliances from which the purchaser was
invited to make his ‘selection, does the builder have any obligation
under Part 702 with regard to availability of warranties on substitute
appliances which the purchaser must select because of the discontin-
uance or replacement of the chosen appliance by the manufacturer?

IV. WARRANTY REGISTRATION CARDS

Prior to the advent of the Magnuson-Moss Act, there was some.
question as to whether manufacturers’ warranties on appliances which
were installed in new homes ran to the builder or to the ultimate
purchaser of the home. To deal with this problem the builder’s
warranty frequently contained a clause formally assigning benefits of
those warranties to the purchaser, and the builder delivered to the
- purchaser at closing, for completion by the purchaser, whatever
warranty registration cards the appliance manufacturers required to
be completed and submitted to the manufacturer as a precondition to
warranty effectiveness.

Advice is requested as to the following two questions:

1. Does the Magnuson-Moss Act require that all builders’ warran-
ties contain such an assignment clause, or does it have the effect of
automatically making all manufacturers warranties on such applianc-
es run to the ultimate purchaser?

2. Who is the proper party to complete such warranty registration
cards and send them to the manufacturer?

V. VA/FHA WARRANTY

Both the Veterans Administration and the Federal Housing
Administration (a part of the Department of Housing and Urban
Development) require, as a condition to their guaranty or insurance of
the purchaser’s mortgage on any new dwelling, that the seller of the
dwelling (the builder) warrant in writing that it has been constructed
in substantial conformity with the plans and specifications which were
used by the agency as the basis for its determination that the dwelling
was of sufficient value to constitute adequate security for it and the
lender. For your information, a copy of the standard form suggested
* by these agencies for this warranty is attached to this letter as Exhibit
A.

Section 111(d) of the Act provides that (with one exceptlon) Tltle I
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1. Are the form and content of the mandatory FHA/VA warranty
exempt from the requirements of the Act?

2. If a builder gives a written warranty consisting of two parts, one
of which is the mandatory FHA/VA warranty language while the
other is an additional warranty not required by either agency (e.g., a
one-year warranty against defects in materials and workmanship), to
what extent are its form and content subject to Title I of the Act?

8. Is a builder who gives only the mandatory FHA/VA written
warranty required to maintain copies of manufacturers’ warranties on
appliances and equipment available for inspection by purchasers before
they sign binding contracts to purchase homes?

In our opinion, these questions provide a further illustration of the
difficulty of regulating new home warranties and the home purchase
transaction in the same way as more conventional retail transaction in
purely personal property. We would appreciate the Commission’s
advice and assistance in furnishing definitive answers to these
questions. ‘

Very truly yours,
COLTON AND BOYKIN

/s/ Herbert S. Colton
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