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COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act and
Act and by virtue of the

the Textile Fiber Products Identification

authority vested in it by said Acts , the Federal Trade Commission

having reason to believe that Carpets " R" 1:8 , Inc. , a corporation , and
Paul W. Ferrone and Homer Bandy, individually and

as

offcers of said

corporation , hereinafter referred to as respondents , have violated the
provisions of said Acts , and the rules and regulations promulgated

under the Textile Fiber Products Identification Act , and it appearing to
the Commission that a proceeding by it in respect thereof would be in
the public interest , hereby issues its complaint stating its charges in
that respect as follows:

PARAGRAPH 1. Respondent Carpets " R" Us ,

Inc. , is a corporation

organized , existing and doing business under and by virtue of the laws
of the State of Maryland , with its principal office and place of business
located at 9035 Lanham Severn Rd. , Lanham , Maryland.
Respondents Paul W. Ferrone and Homer Bandy are individuals and

officers of the corporate respondent. They formulate , direct and control
the acts and practices of the corporate respondent , including the acts
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and practices hereinafter set forth. Their business address is the same
as that of the corporate respondent.
All of the aforementioned respondents cooperate and act together in
the carrying out of the acts and practices hereinafter set forth.
PAR. 2. Respondents are now , and for some time last past have been

engaged in the advertising, offering for sale ,

sale , distribution and

installation of carpeting and floor coverings to the public.
COUNT I

Alleging violation of Section 5 of the Federal Trade Commission Act
the allegations of Paragraphs One and Two hereof are incorporated by

reference in Count I as if fully set forth verbatim.

PAR. 3. In the course and conduct of their business as aforesaid
respondents now cause , and for some time last past have caused , their
said merchandise , when sold , to be shipped from their places of

business located in the State of Maryland , to purchasers thereof located

in various other States of the United States and the District of
Columbia , and maintain , and at all times mentioned herein have
maintained , a substantial course of trade in said merchandise in
commerce , as " commerce " is defined in the Federal Trade Commission
Act.
PAR. 4. In the course and conduct of their aforesaid business ,

and for

the purpose of inducing the purchase of their carpeting and floor
coverings , the respondents have made , and are now making, numerous
statements and representations by repeated advertisements inserted in
newspapers of interstate circulation , by advertisements transmitted
over television , and by oral statements and representations of their

salesmen to prospective purchasers with respect to their products and
sennces.
Typical and ilustrative of said statements and representations , but
not all inclusive thereof , are the following:

SPECTACULAR
DUPONT 501

$159 up to 270 sq. ft.
continuous nylon

CARPET SALE
FREE
PADDI:-G & LABOR
3 ROOMS - WALL- TO- WALL
- Living Room
- Dining Room
- Hall & Steps

* * *
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Also Available: Acrilon (sic),
Polyester , Tip Sbeers , Shags , etc.

* * *

3 Rooms

DUPONT 501
$189 * * *

Extras
- No Free Gifts
Just Down to Earth
* * * - No

Low Prices

PAR. 5. By and tbrougb tbe use of tbe above- quoted

statements and

representations , and others of similar import and meaning but not
expressly set out herein ,

separately and in connection with tbe oral

statements and representations of respondents ' salesmen to customers

and prospective customers , the respondents have represented , and are
now representing, directly or by implication , tbat:
I. Respondents are making a bona fide offer to sell tbe advertised
carpeting and floor coverings at the price and on the tenTS and

conditions stated in the advertisements.
2. By and through the use of the words " SALE " and other words of

similar import and meaning not set out specifically herein , said
respondents ' carpeting and floor coverings may be purchased at special
or reduced prices , and purchasers are thereby afforded savings from
respondents ' regular selling prices.
3. Purchasers of the said Dupont 501 Carpet receive " free " padding
and installation labor.
PAR. 6. In truth and in fact:

I. Respondents ' offers are not bona fide offers to sell said carpeting

and floor coverings at the price and on the terms and conditions stated

in the advertisements. To the contrary, said offers are made for the
purpose of obtaining leads to persons interested in the purchase of

carpeting. :vembers of the purchasing public who respond to said
advertisements are called upon in their homes by respondents or their
salesmen , who make no effort to sell to tbe prospective customer tbe
advertised carpeting. Instead ,

they exhibit what they represent to be
because of its poor appearance and
condition , is frequently rejected on sight by the prospective customer.
Higher priced carpeting or floor coverings of superior quality and

the advertised carpeting wbich ,

texture are thereupon exbibited ,

whicb by comparison disparages and

306

FEDERAL TRADE COMMISSION DE"ISIONS
Complaint

R7 F .

demeans the advertised carpeting. By these and other tactics , purchase
and respondents , through
their salesmen , attempt to sen and frequently do sen the higher priced
carpeting.
2. Respondents ' products are not being offered for sale at special or

of the advertised carpeting is discouraged ,

reduced prices. To the contrary,

the price respondents regularly

advertise and their so-called advertised " sale " price are identical and
are used to mislead prospective customers into believing there is a
saving from a bona fide regular selling price. In fact , seldom , if ever
are the advertised items sold ,

because the offer is designed to act as the

inducement for the practices set forth in Paragraph Six I. hereof.
3. Purchasers of respondents '

Dupont 501 Carpet do not receive
free padding and instanation labor. To the contrary, the cost of the
padding and labor is added to and regularly included in the selling price
of the merchandise sold to the customer.
Therefore , the statements and representations as set forth in
Paragraphs Four and Five hereof were and are false , misleading and
deceptive.
PAR. 7. In the further course and conduct of their business , and in the
furtherance of a sales program for inducing the purchase of their
carpeting and floor coverings , respondents and their salesmen or

representatives have engaged in the fonowing additional unfair , false

misleading and deceptive acts and practices:

In substantial number of instances , through the use of the false
misleading and deceptive statements , representations and practices set
forth in Paragraphs Four through Six above ,

respondents or their

representatives have been able to induce customers into signing a

contract upon initial contact without giving the customer suffcient
time to carefuny consider the purchase and consequences thereof.
Therefore , the acts and practices as set forth in Paragraph Seven
hereof were and are unfair and false , misleading and deceptive acts and
practices.
PAR. 8. In the further course and conduct of their aforesaid business

and in connection with the representations set forth in Paragraph Four
above , respondents offer carpet with padding and installation included

at a price based upon specified areas of coverage. In making such offer

respondents have failed to disclose

the material fact that the prices

stated for such specified areas of coverage are not applied at the samc

rate for additional

quantities of carpet needed , but are

priced

substantially higher.

The aforesaid failure of the respondents to disclose said material
facts to purchasers has the tendency and capacity to lead and induce a

substantial number of such persons into the understanding and belief
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that the prices charged for quantities of carpet needed in excess of the

specified areas of coverage will not be substantially higher than the
rate indicated by the initial offer.
Therefore , respondents ' failure to disclose such material facts was
and is , unfair , false , misleading and deceptive.

PAR. 9. In the course and conduct of their business , and for the
purpose of inducing the purchase of their products , respondents use the

term " up to 270 sq. ft." to indicate the quantity of carpeting available at
the advertised price.
PAR. 10. The unit of measurement usually and customarily employed
in the retail advertising of carpet is square yards.

Consumers are

accustomed to comparing the price of carpet in terms of price per
square yard , therefore respondents ' use of the square foot unit of

measurement confuses consumers who compare respondents '
with competitors '

prices

prices advertised on a square yard basis. Further-

more , respondents ' use of square foot measurements exaggerates the
size or quantity of carpeting being offered ,

and therefore has the

capacity and tendency to mislead consumers into the mistaken belief
they are being offered a greater quantity of carpet than is the fact.
Therefore , the acts and practices as set forth in Paragraph Nine
hereof were and are unfair , false , misleading and deceptive.
PAR. 11. In the course and conduct of their aforesaid business , and at

all times mentioned herein, respondents have been , and now are ,

in

substantial competition in commerce , with corporations , firms and
individuals in the sale and distribution of rugs ,

carpeting and floor

coverings and services of the same general kind and nature as those
sold by respondents.

PAR. 12. The use by respondents of the aforesaid false , misleading

and deceptive statements , representations , acts and practices has had
and now has , the capacity and tendency to mislead members of the
purchasing public into the erroneous and mistaken belief that said
statements and representations were and are true and complete and

into the purchase of substantial quantities of respondents ' products and
services bv reason of said erroneous and mistaken belief.
PAR. 13: The aforesaid acts and practices of respondents , as herein

alleged , were and are all to the prejudice and injury of the public and of
respondents ' competitors and constituted , and now constitute , unfair
methods of competition in commerce and unfair and deceptive acts and

practices in commerce in violation of Section 5 of the Federal Trade
Commission Act.
COUKT II
Alleging violation of the Textile Fiber Products Identification Act

:JOR
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and the implementing rules and regulations promulgated thereunder
and of the Federal Trade Commission Act , the allegations of

Paragraphs One and Two hereof are incorporated by reference in
Count II as if fully set forth verbatim.
PAR. 14. Respondents are now , and for some time last past have been
engaged in the introduction , delivery for introduction , sale , advertising,
and offering for sale , in commerce , and in the transportation or causing
to he transported in commerce , of textile fiber products including
carpeting and floor covering and have sold , offered for sale , advertised
delivered , transported and caused to be transported , after shipment in
commerce , textile fiber products , either in their original state or
contained in other textile fiber products , as the terms " commerce " and
textile fiber product" are defined in the Textie Fiber Products
Identification Act.

PAR. 15. Certain of said textile fiber products were falsely and

deceptively advertised in that respondents in making disclosures

or
implications as to the fiber content of such textile fiber products in

written advertisements used to aid , promote , and to assist , directly or
indirectly, in the sale or offering for sale of said products , failed to set
forth the required information as to fiber content as specified by

Section 4(c) of the Textile Fiber Products Identification Act , and in the
manner and fonn prescribed by the rules and regulations promulgated
under said Act.

PAR. 16. Among such textile fiber products , but not limited thereto
was carpeting which was falsely and deceptively advertised in
The
Washington Daily News

and

The Evening Star newspapers published

in the District of Columbia , and having a wide circulation in the District
of Columbia and various other States of the United States , in that said
carpeting was described by such fiber connoting tenns among which
but not limited thereto , was " Acrilon " (sic), and the true generic name

of the fiber contained in such carpeting was not set forth.
PAR. 17. By means of the aforesaid advertisements and others of

similar import and meaning not specifically referred to herein
respondents have falsely and deceptively advertised textile fiber
products in violation of the Textile Fiber Products Identification Act in

that said textile fiber products were not advertised in accordance with
the rules and regulations promulgated thereunder in the following
respects:
1. In disclosing the fiber content infonnation as to floor coverings

containing exempted backings , fillings , or pad dings , such disclosure was
not made in such a manner as to indicate that such fiber content
infonnation related only to the face , pile or outer surface of the floor
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covering and not to the backing, filling or padding, in violation of Rule
1 I of the aforesaid rules and regulations.
2. A fiber trademark was used in advertising textile fiber products
without a full disclosure of the fiber content information required by
said Act , and the regulations promulgated thereunder , in at least one

instance in said advertisement ,

in violation of Rule 4I(a) of the

aforesaid rules and regulations.
3. A fiber trademark was used in advertising textile fiber products
containing only one fiber and such fiber trademark did not appear , at

least once in the said advertisement , in immediate proximity and

conjunction with the generic name of the fiber , in plainly legible and
conspicuous type ,

in violation of Rule 4I(c) of the aforesaid rules and

regulations.
PAR. 18. The acts and practices of respondents as set forth above

were , and are , in violation of the Textile Fiber Products Identification
Act and the

rules and regulations promulgated thereunder,

constituted , and now constitute , unfair and
practices , in commerce , and unfair methods

and
deceptive acts and
of competition , in

commerce , under the Federal Trade Commission Act.
INITIAL DECISION BY ERNEST G. BARNES , ADMINISTRATIVE
LA W JUDGE

JANUARY 15 ,

1975

PRELIMINARY STATEMENT

(1 J The Federal Trade Commission issued its complaint in this
proceeding on December 7 1973 , charging respondents Carpets " R" Us
Inc. , a corporation , and Paul W. Ferrone and Homer Bandy, individually

and as officers of said corporation , with violation of Section 5 of the
Federal Trade Commission Act , and of the Textile Fiber Products

Identification Act and the implementing rules and regulations promul-

gated thereunder. The complaint issued in this proceeding has two
parts. Count I thereof alleges the violation by respondents of Section
of the Federal Trade Commission Act. Count II thereof alleges (2 J the
violation by respondents of the Textile Fiber Products Identification
Act and the implementing rules and regulations promulgated thereunder.

Respondents filed an answer to the eomplaint on February 12 , 1974
admitting in part and denying in part the allegations of the complaint.
Thereafter , pre hearing conferences were held on February 28 , 1974
and on April 26 ,

1974. Respondents ' motions to dismiss the complaint as

to respondent Paul W. Ferrone and to dismiss Paragraphs Seven and
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Eight of the complaint were denied by order of the administrative law
1974. Adjudicative hearings were held in Washington
, on July 8 , 1974 through July 12 , 1974 , and on July 29 , 1974. The

judge on May 24 ,

record was closed for the reception of evidence on August 12 , 1974.
Thereafter , proposed findings were filed by the parties on September
1974 ,

and replies thereto on September 26 1974.
the undersigned fied a request for extension of
time until January 15 , 1975 within which to fie his initial decision in
this proceeding. On November 1 , 1974 , the Commission issued its order
extending the time to and including January 15 , 1975 in which to fie the
initial decision in this matter.
On October 30 , 1974 ,

This proceeding is before the undersigned upon the complaint

answers , testimony and other evidence , proposed findings of fact and
conclusions and briefs filed by complaint counsel and by counsel for
respondents. These submissions by the parties have been given careful
consideration and , to the extent not adopted by this decision in the form
proposed or in substance , are rejected as not supported by the record
or as immaterial. Any motions not heretofore or herein specifically
ruled upon , either directly or by the necessary effect of the conclusions
in this decision , are hereby denied. The findings of fact made herein are
based on a review of the entire record and upon a consideration of the
demeanor of the witnesses who gave testimony in this proceeding.
For the convenience of the Commission and the parties , the findings
of fact made hereinafter include references to the principal supporting

evidentiary items in the record. Such references are intended to serve
as convenient guides to the testimony and exhibits supporting the
findings of fact , but do not necessarily represent complete summaries
of the evidence considered in arrving at such findings.
(3 J References to the record are set forth in parentheses , and certain
abbreviations , as hereinafter set forth , are used:
CCPF - Proposed Findings of Fact , Conclusions of Law and Order
submitted by complaint counsel , followed by the Proposed Finding
being referenced.

RPF - Proposed Findings of Fact , Conclusions of Law and Order
submitted by respondents ,

followed by the Proposed Finding being

referenced.
Reply Brief submitted by complaint counsel , followed by
CCRB
page or pages being referenced.
RRB - Reply Brief submitted by respondents , followed by page or
pages being referenced.
CX
Commission s Exhibit , followed by number of exhibit being
referenced.

CARPETS " R" CS ,
;JO:1

I:-C.

, ET AL.

Initial Decision

RX - Respondents ' Exhibit , followed by number of exhibit being
referenced.
Tr. - Official transcript of the formal hearings , followed by the
page number being referenced and preceded by the name of the
witness whose testimony is being referenced.

FINDINGS OF FACT
1. Respondent Carpets u R" Us , Inc. is a corporation organized

existing and doing business under and by virtue of the laws of the State
of Maryland , with its principal office and place of business located at
9035 Lanham Severn Rd. , Lanham , Maryland (respondents ' Answer
Par. One; CX 1- 4; Bandy, Tr. 7- 12).

(41 2. Respondent Homer Bandy is an individual and an officer of
corporate respondent Carpets " R" Us , Inc. Mr. Bandy, together with
respondent Paul Ferrone , during the period in which Mr. Ferrone was
associated with the corporation , formulated , directed , and controlled
the acts and practices of corporate respondent Carpets U R" Us , Inc. Mr.
Bandy currently owns all the stock of the corporation , is its President
and oversees the entire operation of the corporation ,

including the

training of sales personnel. His address is 324 Windy Way, Glen Burnie
Maryland (respondents ' Answer , Par. One; Bandy, Tr. 7 , 9 , 15 , 27 , 45;
CX 1- 4).
3. Respondent Paul Ferrone is an individual and a former officer of
corporate respondent Carpets u R" Us , Inc. His address is 3733
McTavish Ave. , Baltimore , Maryland. Mr. Ferrone , together with

respondent Homer Bandy, formulated , directed and controlled the acts
and practices of corporate respondent Carpets u R" Us , Inc. from
February 1972 to September 1973 (respondents ' Answer to Request for
Admissions , Nos. 1- 18). Mr. Ferrone , with respondent Homer Bandy
and Claude Goldsmith , formed the corporation , Carpets u R" Us , Inc. , in
February 1972 , each owning one- third of the stock (Bandy, Tr. 10;

Ferrone , Tr. 92). Shortly after incorporation , respondents Paul Ferrone
and Homer Bandy became sole owners of Carpets " R" Us , Inc. by
purchasing Mr. Goldsmith' s interest. Thereafter they were jointly
responsible for the operation of the company throughout the entire
period Mr. Ferrone was associated with Carpets " R" Us , Inc. Both
respondents were members of the board of directors. Respondent Paul
Ferrone was President of the corporation from the date of its
incorporation in February 1972 until he sold his interest to respondent
Homer Bandy in September 1973 (Ferrone , Tr. 82 , 84 , 9:1 , 94; ex I).
4. Prior to

association with corporate respondent Carpets " R"

Inc. in early 1972 ,

carpet

Us

respondent Paul Ferrone was employed by several
companies (Tr. 89). After leaving Carpets " R" Us , Inc. in
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September 1973 ,

Mr. Ferrone , in December 1973 , commenced employment with a carpet company located in Laurel , Maryland , which
operates several carpet stores. At the time of hearings in this matter
lr. Ferrone had been made manager of this company. His duties inleT
alia include supervising and training salesmen. :vr. Ferrone s present

employer is primarily engaged in the sale of carpets in stores ,
opposed to in- home sales of carpet (Ferrone , Tr. 80-

, 89-

as

, 95).

(5 J 5. Respondents are now , and for some time last past have been
engaged in the advertising, offering for sale , sale , distribution and

installation of carpeting and floor coverings to the public (respondents
Answer , Par. Two). Their sales volume has been substantial , amounting
to approximately S200

000 in the calendar year 1973 (Bandy, Tr. 24). At

all relevant times mentioned herein , respondents have been engaged in
commerce as " commerce " is defined in the Federal Trade Commission
Act. Respondents have sold and shipped carpet from their places of
business located in the State of Maryland to purchasers located

Maryland , Virginia , and the District of Columbia (respondents ' Answer
Par. Three). Respondents are also engaged " in commerce " by virtue of
their advertising in newspapers which circulate in interstate commerce

and on television stations \vhose broadcast range is in interstate
commerce (respondents ' Answer to Request for Admissions , Nos. 5 , 1423- 25; Bandy, Tr. 27- 30).
6. During the period from February 1972

(date of incorporation of

respondent corporation; Bandy, Tr. 9) to July 14 ,

1972 (date of the

investigational hearing in this proceeding; Bandy, Tr. 18), respondents
advertised heavily in newspapers and over television for the purpose of
promoting the sale of their carpeting and floor covering. There are four
exhibits in the record which respondents admit are typical and

ilustrative of their advertising during the relevant time period
(respondents ' Answer to Request for Admissions , Nos. 11- 18; CX 461463 , 300).
7. CX 461 is a newspaper advertisement that ran on Feb. 14 , 1972 in
The Washington Daily News

(respondents ' Answer to Request for

Admissions , No. 12). It read as follows;
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A VERY SPECIAL SALE' WALL- TO- WALL CARPET $139. 00.
LIVING ROOM - DIKING ROOM - HALL & STEPS.

FREE:

up to 270

PADDlKG!

sq. ft. of

LABOR!

continuous Nylon

NO EXTHAS
Terms Available

:-O FREE GIFTS
Just down to earth prices
(6) 8. Cx 462 is a newspaper

advertisement that ran in

The

on March 8 , 9 , 13 , 15 , 16
, April 3
13 , 26, 28 , June 19 , 20 , 26 , 27 , 1972 (respondents ' Answer to

Washington Daily News

, 10 , 11 ,

Request for Admissions , No. 14). 1t read as follows:
3 HOO

DU PONT
501

$IH9

WALL- TO- WALL

LIVING ROm!

FREE
PADDING &

DINING ROOM
HALL & STEPS

LABOR
NO EXTRA'

NO FREE GIFTS
Just Down To Earth
Low Prices

Also A vaiJabIe: Acrilon
Polyester , Tip sheers
Shags , etc.

9. CX 463

ran in

Terms Available!
on May 1

The Washington Daily News

, 15 , 17 , 18 , 19 , 23 ,

24 ,

1972 (respondents '

Answer to l(equest for

Admissions , :- 0. 16). 1t read:
SPECTACULAR DU PONT 501 N $159 L'p to 270 Sq. Ft. Continuous
Nylon.

FREE PADDING & LABOR
CARPET SALE
:J ROOMS - WALL- TO- WALL
LIVING ROOM

DINING ROm!
HALL & STEPS

NO EXTRAS

Polyester , Tip sheers

NO FREE GIFTS
Just Down To Earth
Low Pricps

Shags ,

Terms Available!

Also A vailablf': AcriJon
etc.

216- 969 O- LT

- 77 - 21
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(7) 10. CX SOO
June 5 ,
IT'

is the text of a television commercial that ran from

1972 to September I , 1972 (CX I04(d)). It read:

S IN PROGRESS

NOIV'

TODAY'" ,

, 'EXTHA SAVINGS ARE YOUHS

DURING THIS SE SATIONAL CASH SAVI G CARPET CAR IVAL AT CARPETS ' R' US
THI K OF IT ' , , FOR JUST $lR9. 00 YOU CAK CARPET THREE FULL

ROOMS WALL TO WALL' , 'IK R!:GGED RESILIEKT RICHLY BEAUTIFUL

KOT . IlST NYLON' , , BUT DCPONT 501
YLON
COMPLETELY INSTALLED'" FREE OF CHARGE' , , OVER

DUPO T 501 NYLO

QUALITY FOAM RUBBI-R PADDING (Overlay reads " Up to 270 Sq. Ft." at this
point)

FLUSHES' , , TIP SHEERS' , ,

ACRILA S ' , , POLYESTERS' , ,

WOOLS' , 'IN ALL COLORS AND PATTERNS' ,

11. By and through the use of the above- quoted statements and
respondents represented that
supra),

representations (Findings 7-

they were making a bona fide offer to sell the advertised carpeting and
floor coverings at the price and on the terms and conditions stated in
their advertisements.

Consumers were in fact attracted by respon-

dents ' advertisements for what appeared to be low- priced , good quality
carpeting (Byrd , Tr. 127; Thomas , Tr. 18S; Barnes , Tr. 197; Banks , Tr.
216: Copeland , Tr. 2S0; Neff , Tr. 247; Black , Tr. 271; Satar , Tr. 285;
Fuimaano , Tr. 298; Johnson , Tr. S06).
12. In truth and in fact , respondents ' advertisements did not

constitute bona fide offers to sell the advertised carpeting, but were
used primarily to obtain " customer leads " in order to sell such persons
more expensive carpeting (Findings lS-

infra),

IS. Consumers who responded to respondents ' advertisements

were called upon in their homes by respondents or their salesmen. The

salesmen would exhibit what was represented to be the advertised

carpeting. This carpet was of such poor quality and unattractive
appearance that it was self- disparaging, and prospective customers
almost uniformly rejected it on sight (Gilbert , Tr. 129; Morril , Tr. 144;
(8) Ortiz , Tr. 16S; Thomas , Tr. 184; Barnes , Tr. 200 , 215; Banks , Tr. 218;
Copeland , Tr. 2:J:J; Neff, Tr. 248 , 257; Krebs , Tr. 26S; Black , Tr. 27:J;
Satar , Tr. 286; Fuimaono , Tr. 299; Washington , Tr. :J22).
14. :at
only was the appearance of the advertised carpet poor , but

in some instances respondents '

salesmen openly disparaged it and

compared it unfavorably with other , more expensive types of carpeting,
For example , consumer witness Ortiz testified as follows (Tr. I6S):
Q. Did he show you a sampJe of

A. Then he downgraded

the advertised carpet'

it immediately. He said

This is not anything you would

" "
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want. This is something for people who tend to stay in apal' tments maybe six months to a
year at the most. (See also :\1iler , Tr. lOS , 11:3; Gilbert , 1'1'. llG; Carpenter , 1'1'. 129 , 1:30;

Thorn"s , 1'1'. 184 , 195: Barnes , 1'1'. 201; Krebs , 1'1'. 26;3; Black , 1'1'.

274; Johnson , 1'1'. :30

:118; Washington , 1'1'. ; 24.)

The salesman would then exhibit higher- priced carpeting or floor

covering of superior quality which by comparison further demeaned
and disparaged the advertised carpeting.
15. Respondents made very few actual sales of the advertised

carpeting at the price and on the terms set forth in the advertisements.
During the relevant period from February, 1972 to July 14 , 1972

three (173)
, three
278).
Of
these
contracts for the sale of floor coverings (CX 105contracts were for the sale of padding without carpeting (CX 214 , 230

respondents entered into one hundred and seventy-

236). Of the remaining contracts , only sixteen (16) were for the sale of

carpeting identified by respondent Homer Bandy as being the
advertised" carpeting (Bandy, Tr. 70- 7:1;

CX 124 ,

126 , 127 , 129 , 131

252), and of those only two
contracts were at a price equal to or less than the advertised price of
132 134 137 139 144 147 179 254 275 251

$189. 00 (CX 126 252).
16. The representations set forth in Findings 7false , misleading and deceptive (Findings 12- , (9 J supra),

supra were
and had the

tendency and capacity to deceive members of the consuming public.

17. For each price at which respondents have advertised their
$139 , $159 and $189 , they have also directly represented
carpeting,

through use of the word " sale " - or
phrases as " A VERY SPECIAL SALE

implied - through use of such

SPECTACULAR * * * CARPET
SALE " AND " EXTRA SAVINGS ARE YOCRS TODAY * * * DURING THIS
SEKSA TION AL CASH SAVING "ARPET CARNIVAL * * *" - that such

prices constituted a temporary reduction from their regularly established selling price , thereby affording customers substantial savings
In truth
supra).
from respondents ' regular se1ling price (Findings 7"
selling
price
for
regular
and in fact , respondents never established a "
their advertised carpet and therefore none of the prices at which that
carpet was advertised was a " reduced " or " sale " price (Findings 18-

infra).

18. The first advertisement that appeared after the incorporation of

Carpets " R" Us , Inc. was CX 461 , featuring " A VERY SPECIAL SALE " of
Obviously no " regular " price had
carpet at $189 (Finding 7 supra).

been established at the time this advertisement appeared , and no claim
was made in the advertisement that this was an " introductory " price to
be favorably compared with a later " regular " price.
1972
19. As found above , during the relevant period from February
to July 14 , 1972 , only two sales of carpet were made at a price equal to
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or less than the advertised price of $189. 00 (Finding 15

supra),

which

respondents contend is the " regular " selling price of such carpet. Such
sales were not sufficient to establish a " regular " selling price for
respondents ' advertised carpet. CX 300 , the T. V. commercial , states

that the price of $189 represents "* * * EXTRA

SAVINGS ARE YOURS

TODAY * * * DURING THIS SENSATIONAL CASH SAVING CARPET
CARNIVAL * * *" In fact , respondents did not regularly sell the

advertised carpeting, but used it to obtain " customer leads " in order to
sell such persons more expensive carpeting (Finding 12 supra).
Therefore , respondents ' reprcsentations set forth in Finding 17 supra
were false , misleading and had the tendency and capacity to deceive
members of the consuming public.
20. Respondents ' advertisements (Findings 7supra)
uniformly
represent that padding and installation are " free " to purchasers of their

advertised carpet. As found above

(l0) (Findings 18-

supra),

respondents have never established a regular selling price for their
advertised carpet. By always offering " free " padding and installation
respondents have also failed to establish a regular selling price which
excludes padding and installation , and against which a " free " offer
could be measured. Moreover , the cost of padding and installation was
included by respondents in calculating the sale price of the advertised

carpet. Respondent Homer Bandy testified concerning the " par
system used by Carpets " R" Us , Inc. He stated that the cost of padding
and installation is included in each " par " figure - the minimum price at
which a carpet must be sold in order for the salesman to receive his
commission (Bandy, Tr. 19- 21).
21. Purchasers of respondents ' advertised carpeting do not in fact
receive free padding and installation labor; rather , the cost of padding
and labor is added to and included in the selling price of each carpet
(Finding 20 supra).
Respondents ' representations are therefore unfair

misleading and deceptive , and have the tendency and

capacity to

deceive the consuming public.
22. During the

period February 1972 to July 14 , 1972 , respondents

advertised carpeting in terms of square feet only (CX 461 , 462, 463 ,

300;

supra).
Respondents , themselves , were biled for carpet installation in

Findings 723.

terms of square yards (CX 5- 103), and respondents ' customer contracts

often indicated the amount of carpet sold in terms of both square feet
and square yards (see , for example , CX 109 , Ill , 112 , 113 , 115 , 116
125 126 , 127 , 134 , 135 , 136 l:n 141 , 142 , 146 , 149 , 151
154 , 155 , 156 , 158, 159, 160 , 161 , 162 , 163 , 165 , 166 , 167 , 168 , 170 , 171 , 177
181 , 199 207 251).
24. Albert Wahnon was called by complaint counsel as an expert
117(a), 117(b), 118
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witness on the retail advertising of floor coverings. He is the editor of
FlooT Covering Weekly,

a leading publication in the trade , which

reviews advertisements in the retail carpet industry and offers
guidance to carpet retailers in the merchandising, promotion , and

display of carpets and floor coverings. Mr. Wahnon is well qualified to

testify concerning advertising practices in the retail carpet trade. He
testified that between 90 and 95 percent of carpet retailers use square
yards as the (11 J unit of measurement in their advertisements; that the
square yard is " almost a standard" in the industry (Wahnon , Tr. 358359). He further stated that his publication has taken the position that

the use of " square

feet" in a carpet advertisement is deceptive

misleading and deliberately harmful to the consumer (Wahnon , Tr. 360361).

25. There is substantial

evidence in the record in the form

consumer testimony that members of the public were in fact misled by

respondents ' advertisements which utilized square feet; they received
from them the impression that they were being offered a greater
quantity of carpet than was the fact , and that the amount offered at the
special" price would fil their needs (three rooms), when in fact they
required far more carpeting. These consumers received these mistaken
impressions even though tbey were able to figure in square feet (Miller
Tr. 103; Byrd , Tr. 128; CX 146; :Y10rrll , Tr. 142 , 156; CX 215; Mrs.
Robert L. Barnes , Tr. 198 , 199; CX 205; Johnson , Tr. 306).
26. The unit of measurement usually and customarily employed in
the retail advertising of carpets is the square yard , and therefore
consumers are accustomed to compare prices of carpeting in terms of
price per square yard. Respondents ' use of " square

feet" in their

advertisements tends to exaggerate the amount of carpet being offered
and thus has the tendency and capacity to mislead and deceive
consumers into believing they are getting more carpeting for

their

This deception is
money than is a fact (Findings 24supra).
heightened by other representations in the advertisements that the
carpeting is suffcient for three rooms wall- to- wall - living room
dining room , and hall and steps.
27. Respondents

advertised their featured carpet at ,

variously,

$139 , $159 , or $189 for up to 270 square feet , that is , at a range of $4.
to $6.

30 per square yard. The advertisements did not disclose

material fact that additional quantities of this advertised

the

carpet , above

270 square feet , would cost the customer $9 per square yard (CX 461
462 , 463 , 300; Bandy, Tr. 7:). Respondents ' failure to disclose such
material fact has the tendency and capacity to deceive consumers into

believing that prices charged for quantities of carpeting in excess of

,"

, "
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the featured area will be at a rate identical to , or substantially identical

, that indicated for the featured area.

(12) 28. Through the use of the false ,

misleading and deceptive

statements , representations , and practices found above (Findings 6respondents and their salesmen have been able to

supra),

induce

customers into signing contracts upon initial contact , without giving
them time to consider carefully the purchase and the consequences
thereof. All but one of the consumer witnesses who testified in these
proceedings signed a contract on the initial visit of respondents
salesmen. Some of the high pressure techniques employed by
respondents ' salesmen are ilustrated by the following testimony:

Q. Did you contract to purchase
salesman was there ,

the ('arpet on the first - that night

when the

or dirl you buy it later?

A. No , that night. As far as I remember , we didn t have time to think about it
because he said that the amount he gave us for the carpet wouldn

, you know , last the

next day. We had to sign right then. lByrd , Tr. 1:

A. * * * I told him I was looking for a pattern , and he told me that he had half a roll
or so much left on a roll , that he would sell that to me at a bargain price , but I had to take
it right away because they may get calls and sell it to someone else.

Q. *,. '" At the price that he offered this special roll of carpet to you , did you have
any time to decide on whether or not to purchase it?
A. No. We didn t have time because he stated , you know , we take it then because if
he goes to another customer , it wouldn t be there because he couldn t guarantee me it
would be there tomorrow. rBarnes , Tr. 201.J

(13)
Q. Did the salesman indicate to you that there would be any limitation on the time
this offer would be available for this gold carpeting?
A. Yes; that was something else. At the time I told him , I says I will call you back in

a couple of days. " I wanted to get some other prices some other place. And he said ,

well

he would have to know then if I was interested because in a couple days the carpeting
might be that much less that they have on hand and I would have to pay the ful! amount
for it. So I said

Okay, then , go ahead and measure it. * '" *" lKrebs ,

'fr. 263- 264.

their advertising, respondents used the term u Acrilon " 1 to
describe certain carpeting they were offering without stating the true
29,

In

generic name of the fiber content of such carpeting. In addition , where

respondents advertised the fiber content of their carpeting, they did
not disclose that such information related only to the face , pile or outer
I In ex :100r!'spondents

refert." Acr;:a,,,
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surface of the floor covering, or padding (CX 462 , 463 , 300; Findings 7, supm;
respondents ' Answer , Pars. 15- 16).
30. By means of

such advertisements , respondents have falsely and

deceptively advertised textile fiber products in violation of the Textile
Fiber Products Identification Act (15 U. C. 970) in that such textile

fiber products were not advertised in accordance with the rules and
regulations promulgated thereunder in the following respects:
1. In disclosing the fiber content information as to floor coverings

containing exempted backings , filings , or paddings , such disclosure was
not made in such a manner as to indicate that such fiber content
information related only to the face , pile or outer (14 J surface of the
floor covering and not to the backing, filling or padding, in violation of
Rule 11 of the aforesaid rules and regulations.
2. A fiber trademark was used in advertising textile fiber products
without a full disclosure of the fiber content information required by
said Act , and the regulations promulgated thereunder , in at least one
instance in said advertisement , in violation of Rule 41(a) of the
aforesaid rules and regulations.

in advertising textile fiber products
containing only one fiber and such fiber trademark did not appear , at
3. A fiber trademark was used

least once in the said advertisement , in immediate proximity and

conjunction with the generic name of the fiber , in plainly legible and
conspicuous type ,

in violation of Rule 41(c) of the aforesaid rules and
regulations. (respondents ' Answer , Par. 17; ex 461 , 462 , 463.
CONCL cSIONS

IKDlVIDUAL LIABILITY OF RESPO:-DENT PAcL W. FERRONE

It is argued that the order , if any is to be issued in this case , should
not be applicable to respondent Paul W. Ferrone , individually. The
contention is that since Mr. Ferrone sold out his half interest in the
corporation to Mr. Bandy in September 1973 , has no present association
with Carpets " R" Us , Inc. , and is now employed by a largely in-store
retail carpet business , any order entered against him " would serve no
useful purpose , and would be in the nature of a punitive action " (RPF
4:1).

This argument has little merit. It is admitted that , while he was
associated with Carpets " R" Us , Inc. , Mr. Ferrone shared with
respondent Homer Bandy the complete control over all aspects of the
company s operation. It is setted that the Federal Trade Commission

has the authority to name individually , offcers , directors , and sole
stockholders of c rporate r spondents ;;hen they have participated in
or controlled the challenged acts and practices , to prevent erosion of its
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v.

Federal Trade Commission

orders.

al.

:J02 U. S.

112

Standw'd Edncation Society, et

Rayex Cm'poration

(1937);

al.

v.

Federal Trade

1151

Federal Trade

v.

Standard Distn butors , Inc. , et

Commission 317 F. 2d 290 (2d Cir. I96:J);

Co))mission 211 F. 2d

7 (2d Cir. 1954). This

authority extends to naming individuals who , prior to , but not at the
time of the order , directed and controlled the challenged acts and

practices , if such an order is necessary to close off any wide " loophole
v. Federal
Eenms Watch Co.

through which the order might be evaded.

Coran Bros. Corp.
Federal
Trade Commission
(1967);
198 F. 2d 404 (2d Cir. 1952). Failure to name Mr. Ferrone would result in
such a loophole , and public interest requires that the Commission take

Trade Commission 352 F. 2d 313 (8th Cir. 1965);

FTC. I

Consumer Sales Corp.

v.

the precautionary measure of including him in its order. Proof that he
the
Coran Bros. , supra;
intends to evade the order is not necessary,
opportunity to evade is the loophole that must be closed. This
opportunity is present since Mr. Ferrone has been engaged in the retail
carpet business for several years , and is presently very much involved
in the retail carpet business where his duties include the training of
salesmen , the receiving of inventory, and the general supervision of a
store. That his current employment involves a business retailing
carpeting largely " in store " is of no consequence. " Bait and switch"
tactics can be used just as easily in the store as in the customer s home.
THE

FAIR A

DECEPTIVE ACTS AND PRACTICES
Bait and Switch"

Bait and switch" sales tactics have long been held to violate Section
Act. The use of deceptive

5 of the Federal Trade Commission

advertising to obtain leads to customers for the purpose of selling them

other , higher priced goods is deceptive and unfair and has been
Tashof

repeatedly condemned by the Commission.

v.

Federal Trade

Consumers Products of
Commission 437 F. 2d 707 (D. C. Cir. 1970);
America , Inc. v. Federal Trade Commission 400 F. 2d 930 (3rd Cir.
Guides Against Bait
1968), ceTt. denied 393 U. S. 1088 (1969);
16 C. R. 9238 (1974). The " bait" here is poor quality
Advertising,
carpet , advertised in such a way as to make it appear to be a
tremendous bargain. Exhibition of this carpet was generally sufficient
to switch the prospective customer to higher priced carpeting (Finding
, supra; see also , Guides Against Bait

Advertising,

16 C.

9238. 3(e)). It is not essential to show evidence of actual disparagement

bait and

switch," though (161
of the advertised product to find "
salesmen did in fact resort to disparagement when

respondents '

necessary (Finding 14

supra).

The Commission may infer that
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customers were " switched" from the advertised product by evidence of

Tasko/v.

bait advertising and minimal sales of the advertised product.

Federal Trade Commission , supra

at 709- 710;

see also , National Lead

v.
Federal Trade Commis.,ion 227 F. 2d 825 , 832 (7th Cir. 1955),
rev d on otker gruunds 352 U. S. 419 (1957). It is highly inconceivable
Co.

that respondents would have engaged in substantial newspaper and
television advertising for the few sales of featured carpeting that were
made. There were obviously other business incentives involved.

Although the consumer testimony in these proceedings did not make
it clear which of respondents ' advertisements provided the " bait" for
which customers ,
telephone number from

it is obvious that customers
some

obtained respondents

advertisement , and the testimony showed

that they were attracted by prices and descriptions of carpet similar

those in respondents ' advertisements in the record. Moreover , sales of
the advertised carpet were , in fact , minimal (Finding 15 supra).
These
facts , in combination with the poor appearance of the product and
disparagement by respondents ' salesmen , provide ample evidence of a
bait and switch" sales scheme.

Respondents make a strong argument that they did not refuse to
show , demonstrate or sell the advertised carpeting (RPF , pp. 3- 14), and
the record does establish that some witnesses decided to buy carpeting

on the basis of comparing the more expensive goods to the advertised
goods (RPF , p. 6). The

undisputed fact remains ,

however ,

that the

appearance of the advertised carpeting was sufficient in and of itself to
switch" the prospective customer to the more expensive carpeting. An
integral part of respondents ' business operation , therefore , consisted of
baiting " consumers by means of advertising inexpensive items and
subsequently inducing customers , through demonstration of the

advertised inexpensive items in comparison with the more expensive
carpeting, to purchase the more expensive and profitable items. Thus

respondents '

purpose was accomplished , although perhaps not as
egregious as in other " bait and switch" schemes where flagrant

disparagement (17) and refusals to sell the advertised items have been

exposed.
USE OF " SALE

Respondents ' use of the word " sale " and words of similar import in
their advertisements is unfair, misleading, and deceptive in the same
way that the advertisement of a " sale " price in connection with a
, Resp"n!lpnts a:so argue (RPF , p. IH) that. duri,,!; Uw p"ri",j February through July J912 , -,;"lesm J' wt're
compensaled 011 a Mr"'ighl "aiar!" basis; thu, .

lh m"lhod of compl'Tlsation
being uspd did not ,Iis€ourage
ales

of tiw

"d,' ertised carpeting. Th;" argument ign()re lr. e fact that during thi period most sales were made by r- Handy
r. ," errone wh() "'Pr!' t)w owner, uf the corp"ra!e respundc!lt , and thus
red in th profih realized from "ales of the
m()re e.xpens;vp goods I()andy, Tr. 1
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regular " price has been found to be unfair.
Giant Food , Inc.
Federal Trade Cml'missiol' 332 F. 2d 977 (D. C. Cir. 1963). In each
case , because there is no actual , established regular price , there can he
no " sale " price , and therefore no " savings " to th e consumer; representafictitious "

v.

tions to the contrary are grossly unfair. See also the Commission

16 C.F. R.

Gnides Against Deceptive Pricing,

92:13.1(e)(l974).

Respondents argue that $189 was the regular price of the advertised
carpeting during the February .July 1972 period , and that the word
sale " was not used in the $189 advertisements (RPF , pp. 19- 22).
Without conceding that $189 was a bona fide regular selling price , it is
observed that the T. V. commercial used during the relevant period
represented that at the $189 price " EXTRA SA VI:;GS " could be realized

during what was stated to be a "* * * SEKSATIONAL CASH SA VIKG
"ARPET CARNIVAL " (CX

:JOO).

FRF.E " PADDING AND INSTALLATION
To represent that merchandise or services are offered " free " in

connection with the sale of other merchandise or services , there must
have been an established regular price on v,7hich to base the " free
v. fI8 J
Mary Carter Painl Co. , el al.
Federal Tmde Commission
offer.
382 U. S. 46 (1965). Jt is plainly deceptive to represent that padding and
installation are " free " if their cost , unknown to the purchaser , is
included in the price of the advertised merchandise as was done here
(Finding 20

"upm). Snnshine A,i Stndws ,

Inc.

v.

Federal Trade

Commission 481 F. 2d 1171 (1st Cir. 1973); Mary Carter Painl Co. , et
Guide Concernin,q Use of the Word " Free " and
at. , supra;
see also
Simitar Representations 16 C.

R. 9251 (974).

USE OF " SQUARE FEET

Respondents ' practices of advertising carpet in terms of square feet
only, and of failing to disclose in their ads the higher rates charged for

quantities of carpeting beynnd the advertised amounts , are unfair and
have the tendency and capacity to deceive the public. The deceptiveness of these representations was enhancerl by respondents ' reference
in the advertisements to three rooms of wall to wall carpeting in
conjunction with the use of square feet. It is of no matter that

customers were informed of the true facts concerning respondents
offers befnre they made their purchases. The ham was done on initial

contact , in that these practices served to. enhance the " bait" quality of
rposihon Press , Inc. v. Federal Trade
respondents ' advertisements.
denied 370 U. S. 917
Commission 295 F. 2d B69 , 87: (2d Cir. 19(1), ce)i.
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Fedeml Trade Commission 186 F.

824 (7th Cir. 1951).

Actual deception of the public is not necessary to a finding of

violation , a tendency and capacity to rleceive being sufficient.
Federal Trade Commission 285 F. 2d 879 (9th Cir. 1960);
Ward
v. Federal Trade Commission 179 F. 2d
Co.

Feil

Montgomery
666 (7th Cir. 1967).

The Federal Trade Commission Act was not intended to protect

sophisticates Giant Food , Inc. v. Federal Trade Connnission , supra
hut the unthinking and credulous who do not stop to analyze but are
governerl by general impressions.

Helbms Watch Company, Inc.

ced. denied
Federal Trade Commisswn 310 F. 2d 868 (D. c. Cir. 1962),
372 C. S. 976 (196:J). It is therefore concluded that , in the context of
all
representations marie , the use of square feet has the tenrlency and
capacity to deceive the consumer.

J. B. Williams Co.

v.

Federal Trade

Commission 381 F. 2d884 (6th Cir. 1967). f191
OTHER PRACTICES

It is an unfair trade practice to manipulate a prospective customer by

high pressure tactics which preclude a careful consideration

of the

entire transaction , free from the influence of deceptive sales technique.
There is substantial evidence in this record that respondents used such
tactics on occasion to induce customers to sign a purchase contract on

the initial contact (Finding 28 supra). Household Sewing Machine Co.
Federal Trade Commission
Inc. 76 F. C. 207 , 242- 243 (1969);
National Lead Co. 352 U. S.

173 (1944); see Trarle Regulation Rule
Cooling Off Period for Door- to- Door Sales 16 C. R. 429 (1974).
THE RE:'IEDY

The Commission is vested with broad discretion in determining the
type of order necessary to insure the discontinuance of the unlawful
practice found.

Colgate- Palmolive

v.

Federal Trade Cmnmission

Co.

380 U. S. 374 (1965). The Commission s discretion is limited only by the
requirement that the remedy be reasonably relaterl to the unlawful
practices.

Jacob Siegel Co.

613 (1946);

v.

Federal Trade Commission 327 U. S. 608

Federal Trade Commission

v.

Ruberoid Co. 343 U. S. 470

(1952). It is setted that the Commission , as part of its remerlial powers
has the authority to require respondents to take affrmative action , or
make affirmative statements in advertising.

Federal Trade Carnrnis-

Calgate- Palnwlh)e , supra; A1Iwrican Cyanamid Ca.
Tmde Commission 401 F. 2d 574 (6th Cir. 1968),

sian

v.

920 (1969). An order going so far

v.

cer!. denied

Federal
394 U.

as to require disclosures and

disclaimers that dctracted greatly from the image of the arlvertiser was
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LaSalle Extension University,

No. 71- 1648 ,

7th Cir. , Oct. 23

In the " Notice

87 F.T.

78 F.

C. 1272 (1971),

affd.

1973 (unreported).

Order "* attached to the complaint ,

ann in their

proposed order , complaint counsel have inclunen a provision requiring
respondents to disclose clearly and conspicuously, by means of a black-

bordered notice in all their anvertisements ,

the fact that they have

been found to " engage in bait ann switch ae!vertising.
Granted the wide leeway given the Commission in framing orders
nevertheless the undersigned will not adopt in this (201 case complaint
counsel' s proposal for a black- bordered " consumer warning " provision
in responnents ' future advertising (CPF , pp. 47 , 51- 52). In two recent
cases Wilbanks Carpet Specialists Dkt. No. 8933 r84 F. C. 5101, and
T1.;- State Carpets , Inc. Dkt. No. 8945 r84 FTC. 10781, the Commission
has struck similar warning provisions from orders issued in the initial
decisions. The facts in those two cases arc very similar to those in the
case at hand. Therefore the undersigned sees no reason for incorporating the proposed warning provision in the order to be entered in this
case.

The remaining provisions of the order entered herewith are
reasonably related to the violations of law which thc record e!iscloses
and are necessary to correct such violations and to prevent evasion of
the order.

CONCLl:SIONS OF LAW
1. The Federal Trade Commission has had , and now has , jurisdicpracticcs chargee! in the
tion over respondents

, and the acts and

complaint and involved herein took place in commerce , as " commerce
is definen in the Federal Trade Commission Act.

2. Respondents have engaged in false ,

misleading and deceptive

ae!vertising, and used unfair and neceptive acts and practices in the
offering for sale ,

3. The

sale ann distribution of carpeting ann floor coverings.

aforesaid acts ann practices of respondents were to the

prejudice and injury of the public and of respondents ' competitors ann
constituten neceptive acts or practices and unfair methoe!s of competi-

tion in violation of Section 5 of the Federal Trade Commission Act.
4. In the course and conduct of their business , respondents have
failed to comply with the Textile Fiber Products Identification Act and
the rules ann regulations promulgaten thereunner and , pursuant to
Section 7(a) ann (b) of the Textile Fiber Products Identification Act

such failure constitutes a violation of the Federal Trade Commission
Act. (21)
. Not rpprmluced

herein
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ORDER

It is ordered That respondents Carpets " R" Us , Inc. , a corporation
its successors and assigns , and its officers , and Paul W. Ferrone and
Homer Bandy, individually and as officers of said corporation , and
respondents ' agents , representatives , and employees , directly or
through any corporation , subsidiary, division or other device , in
connection with the advertising, offering for sale , sale or distribution of
carpeting and floor coverings , or any other article of merchandise , in
commerce , as " commerce " is defined in the Federal Trade Commission
Act , do forthwith cease and desist from:
1. Lsing, in any manner , a sales plan , scheme , or device wherein
false , misleading, or deceptive statements or representations are made

in order to obtain lcads or prospects for the sale of carpeting or other
merchandise or services.
2. Making representations , directly or indirectly, orally or in
writing, purporting to offer merchandise or services for sale when the
purpose (22 J of the representation is not to

sell the offered

merchandise or services but to obtain leads or prospects for the sale of
other merchandise or services at higher prices.
3. Disparaging in any manner , or discouraging the purchase of any
merchandise or services which are advertised or offered for sale.
4. Representing, directly or indirectly, orally or in writing, that any

merchandise or services are offered for sale when such offer is not a
bona fide offer to sell such merchandise or services.
5. Failing to maintain and produce for inspection and copying, for a
period of three (3) years following the date of publication of any

advertisement , adequate records to document for the entire period
during which each advertisement was run and for a period of six (6)

weeks after the termination of its publication in press or broadcast
media:

(a) the cost of publishing each advertisement including the preparation and dissemination thereof;
(b) the volume of sales made of the advertised product or service at
the advertised price; and

(23 J (c) a computation of the net

profit from the sales of each

advertised product or service at the advertised price.
6. Advertising the price of carpet , either separately or with padding

and installation included , for specified areas of coverage without
disclosing in immediate conjunction and with equal prominence the
price for

additional quantities of such carpet with padding

installation needed.

and

" "
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7. Using the word " Sale
Savings " or any other word or words of
similar import or meaning not set forth specifically herein , unless the
price of such merchandise or service being offered for sale constitutes a
reduction , in an amount not so insignificant as to be meaningless , from
the actual bona fide price at which such merchandise or service was

sold or offered for sale to the public on a regular basis by respondents
for a reasonably substantial period of time in the recent , regular course
of their business.
8. Representing, directly or indirectly, orally or in writing, that any
amount is respondents ' regular price for any article of merchandise or
service unless said amount is the price at which such merchandise or
service has been sold or (24 J offered for sale by respondents for a
reasonably substantial period of time in the recent regular course of
their business and not for the purpose of establishing fictitious higher
prices upon \vhich a deceptive comparison or a " free " or similar offer
might be based.
9. Representing, orally or in writing, directly or by implication , that
by purchasing Eny of said merchandise , customers are afforded savings
amounting to the difference between respondents ' stated price and

respondents ' former price unless such merchandise has been sold or
offered for sale in good faith at the fonner price by respondents for a
reasonably substantial period of time in the recent , regular course of
their business.
10. Representing, orally or in writing, directly or by implication

that , by purchasing any of said merchandise , customers are afforded
savings amounting to the difference between respondents ' stated price
and a compared price for said merchandise in respondents ' trade area
unless a substantial number of thc principal retail outlets in the trade
area regularly selJ said merchandise at the compared price or some
higher price.
(25 J 1 I.

Representing, orally or in writing, directly or by implication

that , by purchasing any of said merchandise , customers are afforded
savings amounting to the difference hetween respondents ' stated price
and a compared value price for comparable merchandise ,

unless

substantial sales of merchandise of like grade and quality are heing
made in the trade area at the compared price

or a higher price and

unless respondents have in good faith conducted a market surveyor
obtained a similar representative sample of prices in their trade area
which establishes the validity of said compared price and it is clearly
amI conspicuously discloser! that the comparison is with merchandise of
like grade and quality.
12. Failing to maintain and produce for

period of three

inspection or copying, for a

(:1) years following the date on which any savings

CARPETS " R" CS ,

I

, ET AL

I nitia! Decision

303

claims , sales claims , or other similar representations are made
adequate records (a) which disclose the facts upon which any savings
claims , sale claims , price or value claims and other similar (26
representations as set forth in Paragraphs 7 , H , 9 , 10 and 11 of this
order are based , and (b) from which the validity of any such
representations can be determinerl.

1:3. Representing, directly or indirectly, orally or in writing, that
any merchandise or service is furnished " free " Of at no cost to the
purchaser when ,

in fact , the cost of such merchandise or service

regularly included in the selling price of the merchandise or service.
14. Representing, directly or indirectly, orally or in writing, tbat
merchandise or service is being offered " free " with the sale of

merchandise or service which is usually sold at a price arrived
through bargaining, rather than at a regular price , or where there may
be a regular price ,

but wbere other material factors such as quantity,

quality, or size are arrived at through bargaining.
1". Representing, directly or indirectly, orally or in writing, that a
free " offer is available in a trade area for more than six (6) months in

any twelve (12) month period. At least thirty (:30) days shall elapse
before anotber such " free " offer is made in the same trade area. :more than (27 J three (:J) such " free " offers shall be made in the same
area in any twelve (12) month period. In such period , respondents ' sales
in that area of the product or service in the amount , size or quality
promoted with the " free " offer shall not exceed fifty percent (50%) of
the total volume of its sales of the product or service ,

in the same

amount , size or quality, in the area.
16. Advertising any carpeting or floor covering using as the unit of
measurement square feet , unless the unit of measurement square yards
is also employed in immediate conjunction therewith and with equal
prominence , or using any term or terms , such as H three rooms " which

tend to exaggerate the size or quantity of carpeting being offered at
the advertised price,

17, Contracting for any sale ,

whether in the form of

trade

acceptance , conditional sales contract , promissory note , or otherwise
which shall become binding on the buyer prior to midnight of the third
day, excluding Sundays and legal holidays , after the date of execution.
(28 J lH. Failing to furnish the buyer with a fully completed receipt or
copy of any contract pertaining to such sale at the time of its execution
Spanish , as that principally used in
which is in the same language
the oral sales presentation and which shows the date of the transaction

and contains the name and address of the seller ,

and in immediate

proximity to the space reserved in the contract for the signature of the
buyer or on the front page of the receipt if a contract is not used , and in
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boldface type of a

minimum size

of ten points , a statement in

substantially the following form:
YOU .

THE BUYER , MAY CANCEL THIS TRANSACTION AT ANY TIYlE

PRIOR TO YlIDNIGHT OF THE THIRD BUSINESS DAY AFTER THE DATE OF
THIS TRANSACTION. SEE THE ATTACHED NOTICE OF CANCELLATION
FOR,! FOR AN EXPLANATION OF THIS RIGHT.
19. Failing to furnish each buyer , at the time he signs the sales

contract or otherwise agrees to buy consumer goods or services from
the seller , a completed form in duplicate , captioned " NOTICE OF
CANCELLATION " which shall be attached to the contract or receipt and
easily detachable , and which shall contain in ten point boldface type the

following information and statements in the (29) same language
Spanish , as that used in the contract:
NOTICE OF "ANCELLATION
(enter date of transactionJ

YOU MAY "ANCEL TilS TRANSACTION . WITHOUT A Y PEKALTY OR
OBLIGATION , WITHIN THREE BCSINESS DAYS FROM THE ABOVE DATE.

IF YOU CA'iCEL . ANY PROPERTY TRADED IN . ANY PAYMENTS YlADE BY
YOU UNDER THE CONTRACT OR SALE . AND ANY NEGOTIABLE INSTRCYlENT EXE"l:TED BY YOC WILL BE RETURNED WITHIK 10 BUSINESS
DAYS FOLLOWING RE"EIPT BY THE SELLER OF YOUR "ANCELLATIO!'
KOTICE . AND ANY SECURITY INTEREST ARISI'iG OUT OF THE TRA'iSACTION WILL BE CANCELLED.

IF YOU "ANCEL . YOC MUST YlAKE AVAILABLE TO THE SELLER AT
YOUR RESIDE'i"E . IN SCBSTANTIALL Y AS GOOD CONDITION AS WHEN
RE"EIVED , A'iY GOODS DELIVERED TO YOC UNDER THIS CONTRA"T OR
SALE; OR YOU MAY IF YOU WISH . COMPLY WITH THE INSTRU"TIOKS OF
THE SELLER REGARIJKG THE RETURN SHIPYIENT OF THE GOODS AT THE
SELLER' S EXPENSE AND RISK.

IF YOU DO MAKE THE GOODS AVAILABLE TO THE SELLER AND THE
SELLER DOES NOT PICK THE,! UP WITHIN 20 DA YS OF THE DATE OF YOUR
NOTICE OF CANCELLATION . YOU MA Y RETAIN OR DISPOSE OF THE GOODS
WITHOUT AKY FURTHER OBLIGATION. IF YOU FAIL TO MAKE THE GOODS
AVAILABLE TO THE SELLER . OR IF YOU AGREE TO RETUR:- THE GOODS

TO THE SELLER AND FAIL TO DO SO . THEN YOC REMAIN LIABLE FOR
PERFORMA!\CE OF ALL OBLIGATIONS UNDER THE COKTRACT.

TO CANCEL THIS TRANSA"TIO:- , ,!AIL OR DELIVER A SIGNED A'iD
DATED COPY OF' TilS CANCELLATION NOTI"E OR ANY OTHER WRITTE:NOTICE , OR SEND A TELEGRAM , TO (l., ame
place of business),

OT LATER THAN MIDNIGHT OF

I HEREBY CAN"EL THIS TRANSACTION.

alsellaJ,

ATL30J laddress

(date I.

afsellers

CARPET" " R" U" INC. ET AL.
303

329

Initial Decision

(Date

(Buyds signature

20. Failng, before furnishing copies of the u N otice of Cancellation
to the buyer , to complete both copies by entering the name of the seller
the address of the seller s place of business , the date of the transaction

and the date , not earlier than the third business day following the date
of the transaction , by which the buyer may give notice of cancellation.
21. Including in any sales contract or receipt any confession of

judgment or any waiver of any of the rights to which the buyer is
entitled under this order including specifically his right to cancel
sale in accordance with the provisions of this order.
22. Failing to inform each buyer

the

orally, at the time he signs the

contract or purchases the goods or (31 J services , of his right to canceL
23. Misrepresenting, directly or indirectly, orally or in writing, the
buyer s right to canceL
24. Failing or refusing to honor any valid notice of cancellation by a
buyer and within ten (10) business days after the receipt of such notice
to (i) refund all payments made under the contract or sale; (ii) return
any goods or property traded in , in substantially as good condition as

when received by the seller; (iii) cancel and return
instrument executed by the buyer in connection with

sale and take any action

any negotiable
the contract or

necessary or appropriate to terminate

promptly any security interest created in the transaction.
25. Negotiating, transferrng, sellng, or assigning any note or other

evidence of indebtedness to a finance company or other third party

prior to midnight of the fifth business

day following the day the

contract was signed or the goods or services were purchased.
26. Failng, within ten (10) business days of receipt of the buyer
notice of cancellation , to notify him whether the seller intends to
repossess or to abandon any shipped or delivered goods.
(32 J Provided , however That nothing contained in Part I of this order

shall relieve respondents of any additional

obligations respecting

contracts required by Federal law or the law of the State in which the

contract is made. When such obligations

are inconsistent with the

provisions of this order , the Commission , upon proper showing, shall
make such modifications as may be warranted in the premises.

It is further ordered

That respondents Carpets U R" Us ,

Inc. , a

corporation , its successors and assigns , and its officers , and Paul W.

Ferrone and Homer Bandy, individually and as officers of said
corporation , and respondents ' agents , representatives , and employees
216- 969 O- LT - ?7 - 22
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directly or through any corporation , subsidiary, division or other

device , in connection with the introduction , sale , advertising, or offering
for sale , in commerce , or the

transportation or causing to be

transported in commerce of any textile fiber product; or in connection
with the sale , offering for sale , advertising, delivery, transportation or
causing to be transported , of any textile fiber product which has been
advertised or offered for sale , in commerce; or in connection with the
sale , offering for sale , advertising, delivery, transportation , or causing
to be transported , after shipment in commerce , (33 J of any textile fiber
product , whether in its original state or contained in other textile fiber
products , as the terms " commerce " and " textile fiber product" are
defined in the Textile Fiber Products Identification Act , do forthwith
cease and desist from:
1isbranding textile fiber products by falsely or deceptively

A.

stamping, tagging, labeling, invoicing, advertising or otherwise identi-

fying such products as to the name or amount of the constituent fibers
contained therein.

B. Falsely and deceptively advertising textile products by:
1. Making any representations ,

by disclosure or by implication , as to

fiber content of any textile fiber product in any written advertisement
which is used to aid , promote or assist , directly or indirectly, in the sale
or offering for sale , of such textile fiber product unless the same
information required to be shown on the stamp, tag, label or other
means of identification under Sections 4(b)(1) and (2) of the Textile

Fiber Products Identification Act is contained in the said advertisement , (34 J except that the percentages of the fibers present in the
textile fiber product need not be stated.
2. Failing to set forth in advertising the fiber content of floor

covering containing exempted backings , filings or pad dings , that such
disclosure relates only to the face , pile or outer surface of such textile
fiber products and not to the exempted backings , fillings or paddings.
3. Using a

fiber trademark in advertising textile fiber products

without a full disclosure of the required fiber content information in at
least one instance in said advertisements.
4. Lsing a fiber trademark in advertising textile fiber products
containing only one fiber without such fiber trademark appearing at
least once in the advertisement , in immediate proximity and conjunc-

tion with the generic name of the fiber ,

in plainly legible and

conspicuous type. 1351

It

is

fnrther ordered That respondents

shal1 maintain , for at least a

one (1) year period , copies of al1 advertisements , including newspaper
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radio and television advertisements , direct mail and in-store solicitation

literature ,

and any other such promotional material

utilized for the

purpose of obtaining leads for the sale of carpeting or floor coverings

or utilized in the advertising, promotion or sale of carpeting or floor
coverings and other merchandise , and make such materials availahle to

the Commission staff for inspection

and copying upon reasonable

notice.
It

is

furtheY ordeTed

That respondents shall provide each advertising

agency utilized by respondents to obtain leads for the sale of carpeting
or floor coverings , or to ad vertise , promote , or sell carpeting or floor
coverings and other merchandise , vlith a copy of this order.
It is further ordered That respondents shall forthwith distribute a
copy of this order to each of their operating divisions.
It is f,ather oTdered That respondents deliver a copy of this order to

all present and future personnel of respondents engaged in the offering
for sale , sale of any product , consummation of any extension of
consumer credit (36) or in any aspect of preparation , creation , or

placing of advertising, and that respondents secure a signed statement
acknowledging receipt of said order from each such person.
It is fUTther ordered

That respondents notify the Commission at

least thirty (30) days prior to any proposed change in the corpor
respondent such as dissolution , assignment or sale resulting in the
emergence of a successor corporation , the creation or dissolution of
subsidiaries or any other change in the corporation which may affect

compliance obligations arising out of this order.
It
is
further ordered That the individual respondents , Paul W.
Ferrone and Homer Bandy, promptly notify the Commission of the

discontinuance of their present business or employment and of their
affiliations with a new business or employment. Such notice shall
include respondents ' current business addresses and a statement as to
the nature of the business or employment in which they are engaged as
well as a description of their duties and responsibilities.
It is further ordered That the respondents herein shall , within sixty

(60) days after service upon them of this order ,

file with the

Commission a report , in writing, setting forth in detail the manner and

form in which they have complied with this order.
OPI ION OF THE COMMISSIOK

BY NVE Conunissioner:

r 11 The complaint in this matter was issued on December 7 , 197:. It
charged respondents Carpets H R" Us ,

Inc. ,

Paul W. Ferrone , and

Homer Bandy, individually and as officers of Carpets " R" 1;s , with a
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variety of unfair and deceptive acts and practices in violation of Section
5 of the Federal Trade Commission Act (I5 U.

C. 945) and with

violation of the Textile Fiber Products Identification Act and the
implementing rules and reg-lations promulgated thereunder. Hearings
were held before Administrative Law Judge Ernest G. Barnes and an
initial decision was rendered on January IS , 1975. Judge Barnes found
that respondents had engaged in illegal " bait- (2 Jand-switch" tactics;
had used the \\lord " free " and words such as " sale " in misleading and

deceptive ways; had engaged in unfair high- pressure tactics , and had
advertised carpet in terms of " square feet" only, which was unfair and
had the tendency and capacity to deceive the public.

Respondents have appealed from the initial decision

on several

procedural and substantive grounds , and ask that the case be dismissed.
In the alternative , respondents propose substantial modifications of the
order entered by the administrative law judge. Oral argument was
waived.

The decision of Judge Barnes is , except as noted herein , affnned.
Except as qualified or changed by this opinion , we adopt his findings
and conclusions and his order.
Respondents and counsel supporting the complaint have convenient-

ly organized the issues in their appeal briefs:
I. ALLEGED FAIL eRE OF THE COMMISSION STAFF TO ADHERE
TO PROCEDURAL REQUIREMENTS.

Respondents allege that they were prejudiced by two violations of
the Commission s Rules of Practice. They claim they were deprived of
an opportunity to negotiate a settlement before issuance of a complaint

because they did not receive formal notification from the Bureau of
Consumer Protection before the complaint was issued. They also claim
their opportunity to negotiate was prejudiced because the complaint

issued contained two paragraphs that were not present in the complaint
as originally proposed.
(:1 J On May 24 , 1974 , the administrative law judge issued an order
denying respondents ' motion to dismiss those two paragraphs from the
complaint. In his order ,

Judge Barnes discussed both of the alleged

errors and correctly concluded that respondents had suffered no

substantial prejudice. We adopt his conclusions and his analysis. In
addition , with regard to the first claimed error - that notifIcation from
the Bureau of Consumer Protection was not received - -

we note that

, * * *

g..

:"

' . '
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respondents received actual notification by means of a phone call from
the Regional Office. I Respondents deny the adequacy of this notice
because it was not transmitted directly from the Bureau. Their

conclusion is based on an erroneous interpretation of the rule in
question. That rule stated:
* * * (I Jf at any time it appears to the operating Bureau in which the matter is then
pending that the execution of a satisfaetol" Y agreement is unlikely, such Bureau , after
notification to the proposed respondents of its intention to do so , shall submit the matter
. Procedures and Rules of Practice , Section 2. a4(c) (now
to the Commission
superseded).

to the proposed
The rule only specifies " such Bureau , after notification
notifying
the proposed
respondents " (emphasis added),
not
after
respondents " as it would read if the intent was that only notification
directly from the operating Bureau would suffice. Therefore , there has
not only been no prejudice to respondents , but no violation of the rule
has been shown. (41

II. RESPONDENTS USE OF " BAIT-

IJ- SWITCH " TACTICS.

Respondents claim there is not " reliable , probative and substantial
evidence " to support Judge Barnes ' findings of the use of " bait-andswitch" tactics. Respondents have urged that we consider " all the
evidence " and not just that most favorable to one side. We have
considered all the evidence , and think the initial decision s finding of
bait-and-switch" tactics was clearly correct.
Although , as Judge Barnes cOlTectly ruled,' proof of actual written or
verbal disparagement is not essential to a finding of " bait and switch
the record in fact contains several clear examples of disparagement by
salesmen..' (5 J Such disparagement by salesmen is not surprising
because the salesmen directly benefited from sales of the more

profitable merchandise -

as complaint counsel cOlTectly

point out , two

I Orrin Denying Responrienl' Mntion In Dismiss Paragraphs Sl'ven and Eight of the Complaint at 1j While one must cnnsidprali the e\'idence. and nnl only that favorabl.. In complaint counsel onp is not required to
ignore all but the one or lw() statements :a\"orabl.. to respomlcnts. Whil.. saying that w' e should considH " all the
evidence " respondent '"ggests",' cral,,,rr., ofth.. evidence : ur nur attention. For instance . as proof that there waS no

carpel , res!,ondents offer t1:e testimony of Mrs. Satar: WheD asked whether the
" Respondents " Appeal
she said: " !'n. I don t think 50
1 r,, ily haye furj.otten now. It has been over two years. " ITr,"U7)
Reier at 12. They omit the ,,,,,ten,,,, that folluw

disparagement of the ,u!\'
.,rtiserl

a.-..tjng.
salesman made any remark, about the "dVerl;Sf'd

the
alpsman didn t say too much abuut the advprtised carpet ,.
also cit ),rs. Copeland' s stalement lh t ,.
Respondents ' Appeal Brief at 12, They carefully omit the nrst part of her anSwer to the question tatemeT\ts
uf what
were made about the advertised carpet: " . well , he did mentinn that he had a better grade yuu know gran,' ofl' arpet
"
iTr. 2:1:)
t
5ay
tGO
much
about
the
advertised
carp
,
hut
he
didn
and I he;iev" he went out to the ear to gpt it
. Initial de,-ision p. t.

TI'. ey

2d 707 , 709- 10 (D. C. Cir, 1970)
F. rc,4:n
Tr, III,", In , 11;:1, IH4- I.'J 201

. Ta,ItQJv .
, E.

,,'

''' ! ' "

\','

.,

,,,,,

'"
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of the three salesmen during the period in question were officers and
owners of Carpets " R" Us. ' Both disparagement by salesmen and a
sales plan that discourages sales of the advertised product are indicia of
bait-and-switch tactics. Further evidence is found in the minimal sales
ofthe advertised carpeting.

Respondents make much of the fact that two parties said the carpet

looked like the sample displayed in their television
advertisements. ' On the other hand , three witnesses said the carpet did
not look like the advertised sample. 'o But , as even (unquoted) testimony
shown them

of the three (6 J witnesses quoted by respondents regarding the
advertised sample makes clear , the question is not simply whether the

offered carpet happened to look like the advertised

one looked on

television. The question is whether

the advertising presentation
created a false impression. 11 Respondents ' own examples are evidence

that customers had been given the false impression that good quality
carpeting was available at bargain prices. 12 It is the falsity of the total
impression , not merely the similarity of surface appearances , l7 J that is
, Tr. 14 (B I:dy)
, Sa Guides Aga:r, ,;t

Hail. Advertisinll. Hi CT.
2:JH (19,,,)
1:17 F. 2J 707 (D. C. Cir 197(1), During the re:e\'ar. t ppriod , only 1(; ofU,c 1711
r"ntrart,; entered into for carpetir_ g were rDr the "a:e r"rpE'in land only two of those were at or below the sale "ri('e)
(I_ D. p. ) Respondents clairr. Ihi" Kive a misleading impre s:on b eausc some of the 1711 "")es werc for leH than wa:lto- wall carpetinf!. l:!ut ad"erti inf! wal:- tu- wal! carpeting " bargains " in order to obtain le"d to e'lJl"it fur the sale of
,tar. dud size earI'd' dne, not in ulatc a meuhant"8 of. duct from challer,ge The type of m rd,andi,e is still basically
the "a:n S,-, Guides AKainst Bait Adverti.ing, In C.1" I1- !i :jS, () (197;,)
, Tn.I""J" Fedn,,1 Tmd/. el"""';"

, ReHi\Onder t,; '

Appeal Rriefat 1-1,
'" Tr. 2:n 2Ii:J :J22
Guodes AKai"st Hait Adverti,inK, II C F. R. !i2:JH (197.')
" When Mrs, Gilber , for in tance , wa asked whether the c"rpel shuwn her l(Joxed lik" Ihe carpet on tc:evi"ion , she

'aid it did, But when asked what it :ookcd like (two Q1H'Htio"8 earlier), "hc d '.aid " jt was real thi,, '" (Te , 11."), ami she
purl'r. seil the more e'pe"Hive carpeting in,t"ad. ;t i nQt c:ear ""hy she phon,'d Ca'lPts " )t" Us, but prcsurr. abl.,
it wa ,,,,I to gel c"rpeli g that was " real thin
Tr, e nther twn witness"s rited hy respundcnts are "ven bpuer examples of the prublem'r. f' uim"ono was asxecl
aid itl(Joked " th" 'a me th"t I HaW on televiion. " Hut h cnnt;nL1ed: " The , both my

h,t the carpet l(Joked like. and he

wif,' and I wer pre

ent "tthe time- We touched the mater:aL' .

And wh"t ,iit! you thin" ofth" te,ture and the

''he rir t appearance o both "rUb , and
cia lly me , I think ro!!ht away I dnn t wan it tb
qua:it., " IQuestiu"J " It was kind nf very light a"d it is not hea, y er.()ugh Cor the kind of place that I want In he
carpeted_ " (Te
jll" otr.r "'"rd" , PV!n though it " Iook d ,ike" the advertihed
arpel. , upon (eelillK it they found it "'ah
ot ad"quat to their nee"s - and , pr""'Jr'lably,
ot what they I,ad e p"t't,,(i
Finaily, rpsp",,,j,,n!." 6te Mr "'orman lJ\'ni' t",tim"ny :.
bl -,he and her husbbnd had plan""d to lake the
ad\'erti ul earp"t. R pondent5 ' Appeal Brief" IS. But ",hi "Irs. Ryrd actually said was t: at lr, e)' had ,iecid cl they
eQuldn t "f: o,.i any h;nf! more tbn tI. ",h- l,rtosed prirp , "ncl wpre l:oerdore planning to h"y the Jdver. ihed earp,'t
Hnw ,!:cI
arpel appcar Well , it wa'n : mu , you I:OW, lj' , th n he told 'JS ablJ1J1 the ot:oer carpet and e"mpared
it. " l" Ihi you h:nk hat 11", a,h'
i""d l' Jrpet " adequate ' Wne you pla"nin 011 buying I.hat ""rpet or ,!;d you 11Ut
pl"n Of- buy:n it "fter seeill
, yes_"' (E':mpbHis a,:de(il '
t di,! ti,e ,alesrnb" dn
'" I "' We i,nr IJlanned OT', bu\'i,,
qua:ity ofI:e carpeting

at ti,at point "" J " ell , he .a;d that it ",ou:cI ""I." last fOf a couple of year". Th n he ,h"",e': us the othn carpel. W
"o", !Jar..d Ihe two. " IQu s:iu" 1" 1'"" there w", no "umpari,,,n. " Re"IJJndent, appare11Ly read tr. .. ab",. e exchange a'''Yi g t: at !r_-;. Byrd and her husband earl':' JI:y ",,,mined the advertised earI'd , decided to buy i' , and then reaii
Ir. t even ' hougr, th y cou:cI a:fo,cI nf!th;ng rc0rf
PY ",ould pend a !!r at deal "lOre anyway. Wp r""d tr,
bu"
e\th"n e a, sa-"int'na . th y h"d decided
pend "" ""ure than the aclH' rt' ecl carp"t CO"t hut werf "' ,witl'hed"' b,
bei11 Sr.()W'l tr,
he"" c rlJet b-"ing it cum pared with a ". ore "'Iwn,;"e ('a;p€
nd he;ng told t:
a" one ,,
ouicl
not I",t lor,

,,

,, ",
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determinative. That one is switched only after closely examining or
perhaps handling the bait makes the switching no more acceptable )'1

Finally, there is evidence of bait- and-switch

tactics that is not

emphasized in the briefs or in the initial decision. The " bait" in this case
was (what appeared to be) good quality carpeting complete with free
installation and a free pad. Yet even among those customers too poor to
afford anything better than the advertised carpeting, almost no one
was willing to accept the advertised " free " pad. Respondents (8 J say

this was a " separate

strong rubber pad. "" But they admit that a

heavier , more expensive padding, ' King Midas

was available and

customers decided on the heavier padding, they were charged

accordingly. ")'1 They quote

frs. Miller: " I did not like the padding that
they had with the advertised carpet " and so , instead of spending $189
and getting " free " padding, she spent $219. 16 Mrs. Miler was not alone.
U sing respondents ' list of sales of the advertised carpet " of the 17
sales only
one
customer ordered a plain " rubber " pad. One can only
infer that even the customers with the lowest standards and the least
to spend found the " free " pad so self- disparaging or so disparaged that
they would not take it. This , by itself , is " bait and switch. " The bait is
carpeting with a free pad; the customer is then switched from the

free " pad that attracted him in the first place to an (obviously) much
more expensive pad. (9 J
III. RESPONDENTS ' USE OF THE WORDS " SALE " u SA VINGS
TODA Y " AND WORDS OF SIMILAR I:.PORT.

Respondents suggest that " The word (sic) ' savings ' and ' sale ' are not
synonymous and have entirely different connotations. " They argue that
since the word " sale " was reserved for prices below $189 , and only the
word " savings " was used with that price , the word " sale " was properly
used. 19 The flaw in this line of reasoning is that respondents in their
television advertisement did not just say " Save at Carpets ' R' Us.
They said:
IT'

S IN PROGRESS

NOW'

EXTRA SA VINGS ARE YOURS

TODA Y'

IJUjjl:OG THIS SF:NSATlO:OAL CASH SA VING CARPET "ARNIV AL' , ,
" R""pnndent.' profe", to be " ""'ned " at .Judge Barne. ' finding that the adverti,,'d carpel was "elf- rli,;paraging
We are r, ot. Or. e ":In ea"ily l'()JldlJl" t'oat carpel is "elf- di,p,,aJ;ing with"ul h",-ir.g ';pen it. This i" '''1 . aft,'r ail , a
()rr. of'rap n)' a,;e.
Tr,Pr()U" witne,",," t""till,,,! tn the " t". ;,,,," undesirability of the caqJet, and neither resPQncknb
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Now , what is the purpose and hoped for effect of a sale? Is not the
essence of a sale that the merchant has temporarily

significantly

departed from prior and expected future pricing patterns? A sale
suggests to the consumer the

advisability of taking

advantage of the unusual prices being offered * * *
in the consumer s mind of the word " sale "

definition

immediate
the

"20 In short ,

is " savings

today,

and that is precisely the message respondents conveyed. That they
falsely and misleadingly used the definition instead of the word is
immaterial either in terms of the harm done or the (10 J legal wrong.
IV. THE FINDlKG OF INDUCEMENT WITHOUT ADEQUATE TIME
TO CONSIDER THE PURCHASE AND THE CONSEQUENCES
THEREOF'

This finding is clearly supported by the evidence. Once again , even
the witnesses cited by respondents offer evidence against them.

Respondents suggest that these (11 J

and similar transgressions are

excused because some of the customers retained a right of cancellation ."

Even if each customer knew he had an enforceable right to
cancel his order , initial pressure of the kind found here would not be

excused. The power of inertia is a fact in both physics and human
affairs. An unexercised right of cancellation does not excuse the harm
caused by unfair sales pressures.
V. RESPONDENT FERRONE
The Commission has

decided not to exercise its discretion

and

I ,,/- . D !. k9ii;! (Sept, 22, 197;;1, Sill' Op,
:j IHli FTC 784 at 816 I
ln,'
Hollywood Carp
" on a"p ,'t "f the initial d""i"ion that might be mi"inle preted- Fir. dir.); Iii .'ugli "t" that a merl'h"nt can
with a "ale b cau"e . by definition . on the fin't d3Y of bu ir. ,,"" th"r can be no " r""ul '" e"tabli"hed
er "per, bu ir,
" Tn

price fmm which a reduction can ' (11 made. That i not th" caSe. A merchant may npl'n bu"ine ' with a ,al if he expert,
in I(ood f ith , to "stab:i"h a bona fide re"ular ( i"her) price when thl' tempor;lry period (Jfthr op nin ""Ic is nd,.,!. Cfg U,e Df tne Word " !-re€"' and Similar Re!Jr"s ntations , \I; C.I.' R, 2;-')1(f (197;)) Thi ha, littlc effeci
Guide Com'
, hut the order should p",, idc Ih:,t if r 'por. denl' K"
bl;'ihed Uwir bu ine'
on re'pmHlents no'" that (hey ha\'e e

:ine of h\J,;n" , th"y would he a:low"d to ope witn a ,alc
hc ai,,, said " hut he kind of
'rs. C(j!J :and . for ;n"lance, did ,ay that the "al",mall didn t " twi"t her arm
i"n"d the contra"!.
" ITr- 2. ;) O"e of th" mor" egregiou,; cas", i that "f
yed on 'HC, .YOU now . until
,, had "ome hou "uests cnmino:
, whom re,;pondcnt,; ci( -'" ';lyi"" h wanted " 'ui,'k "en'ice " hecause C,
Wa"hin
(Re"por, denb ' Appeal Rrid,, 2.\: Tr. :j2:;) Mr, Wa hioj;on ai,,, "aid tn"t after h€ had pitked out a de5ir ble ,' arpel
liun I)!o'ruu,;e h" had jU'1 fini,hc': carp€ling hi,
ruT!, tne
'pensi\'e ,' nlleni"" II' 'ale man "' said it ,, us goud ,,,,In'
wilh thi partic"l r ca p€t a"d U,at h ju"t had nough to car))t d""T. "tair frorr tne li, inK room
;aught ,; r.
dining m"m and thc haLlw;ly. ITr, :J2.\)
dld,, t ha" tim tn think about It
nr i",t
, Mr . Hyrd ,;aid '
Th;lt ,or! 'If 'aie pit,, , wa.- nn unu,t rla, . We h d to Tl rig:ht
lJ'i for he l'arpe w(J'Jldn . you "n()W , last th
hecau"c
'e ,;aid th;lt t'lll' a"'''u,,
I'a\'
n"i, "arp l but , wlwn nld t'lle p rir"' , n;ld "aid "' I juH
Tl. ITr, 1:!2) When F:I;z beth M"rri:1 had p c,, d nut;l" c
, I think I c,
a parti 1 bolt of tc. "'cry ('ar'Peti"l: in the wa,,'hou,e
cnuld"t pay tlwt mu('h . the JI,,"m" ,aid
hne " ITc. 1.\1;) Wi' n,,% H;lrn' w"." 1,,1.1 that th,.
m!)' Jnt tn ,' o"er rl,- :'re that YfJU r.
DHd it will h tI,
,,€ Ihi , '" rTUC O I . a, ,,11 wi:1 ,ell it tlJ you
o with hl' r furniture "' n.l' wa.", "",I w
:((I\'erti ed earI'd lI"uldn
T'i ht hu,
JarJr. tp€ tn ynu tr. it \
:d . t:",'r ton' orruw. Somehody
peice. If YOLl rI"!l t huy It UHiay, I wnulrll'!
ITc, 2\,

ir. l() a ne'"

" Whi:c

" R(."p()nd,'n' A)J)J ;l1 Brief
111"Cr. f; /)I", ,II"" I' CI'

F. 1'("

c, f.' 2. .1 I;!I Url Cir. I !Iii I I.

' r!

, :fill I: . 'i. II 7 (I%:!)

CARPETS " R" CS ,
30:J

I:oC.

. ET AL.

:J37

Opinion

dismiss the complaint against respondent Ferrone. His allegedly poor
health has not kept him from heing gainfully employed in the carpet

business and there is no reason to think it would keep him

from

repeating the violations we have found him and " Carpets ' R' Us "

liable

for. :-ar are we moved by his claim that his following our order wil

work (12) financial hardship. That the amount of " hardship " is great is
doubtful; that he has committed violations requiring a check against
not.

reoccurrence is

VI. DlSCUSSIOK OF THE PROPOSED ORDER

Respondents suggest several reasons why the order in this case
should be less comprehensive than in other bait-and-switch cases we
have considered. Respondents argue , for instance , that they did not
originate bait-and- switch advertising. " But if the Commission only

issued remedial and preventive orders against the original sinners
there would be few orders indeed. " Nor is the argument that

respondents have no intention to sell products other than carpets and
limit the order s applicability to

: floor coverings a persuasive reason to

, those products. " If respondents never sell any other products , a

broader order will be of no additional burden; if respondents do sell
it is important that they be prevented from using the
easily transferable technique of bait and switch. Finally, respondents
argue that no finding has been made that consumers were misled or
deceived by the mega! use of the term " continuous (13 J nylon. " 29 The
Textile Fiber Products Identification Act is phrased neither in terms of
intent nor in terms of result , howevcr , but rather is an absolute bar to
other products ,

certain misuses of textile identifications.
In short ,

we arc not persuaded that the order in this case should

be

substantially less comprehensive than in other bait-and-switch cases we
have considered. Regardless of how honorable respondents ' intentions
may have been , when clear violations of the Federal Trade Commission
Act have occurred the Commission would be remiss in its duties if it did
not reduce the temptation offered by similar illegal business methods
by to some extent fencing respondents in. The courts have recognized

the importance of this role of the Commission , and we have been
" In ke
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granted a wide discretion to choose a remedy that will cope with the
unlawful practices found..JO The remedy chosen in this case is necessary
to do so.

There is one reduction in the severity of the administrative law

judge s order that we do deem appropriate. This concerns the reporting

requirements of the order. While we do not necessarily

believe the

ALJ' s provision would make the obtaining of future employment more
difficult , as suggested by respondents,"' we do think it unreasonably
burdensome

that only death can release respondents from the

(14)

requirement of reporting employment changes to the Federal Trade
Commission. Surely a period lasting

a decade provides sufficient

supervls1on.

An appropriate order is appended.
FINAL ORDER

This matter having been considered by the Commission upon appeal
of respondents from the initial decision , and the Commission , for the
reasons stated in the accompanying opinion , having granted the appeal
in part:
It
;s oTdeTed That the following portions of the initial decision of the
administrative law judge be , and they hereby are , adopted as the
Findings of Fact and Conclusions of Law of the Commission: pp. 3-

p. 9); pp. 9- I 7 (except for the second full sentence
20 (except for the last full paragraph on p. 19 and the
carryover paragraph , pp. 19- 20).
Other findings of fact and conclusions of law of the Commission are
(except for finding 18 ,
on p. 17); pp. 17-

contained in the accompanying opinion.

It is jiLrther ordered That
and it hereby is entered:

the following order to cease and desist be

ORDER

It is ordered That respondents Carpets " H" Us , Inc. , a corporation
its successors and assigns , and its officers , and Paul W. FeITone and
Homer Bandy, individually and as officers of said corporation , and
respondents ' agents , representatives , and employees , directly or
through any corporation , subsidiary, division or other device , in
connection with the advertising, offering for sale , sale or distribution of
carpeting and floor coverings , or any other article of merchandise , in
F,'rid,.c
FTC..
Re."pond('r,rs ' A

Ci\'i: No, ,:
1 Hrid

II,)l

(

d (ir. , fi

d li

lr;li)

" "

" "
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commerce , as " commerce " is defined in the Federal Trade Commission
Act , do forthwith cease and desist from:
1. Using, in any manner , a sales plan , scheme , or device wherein
false , misleading, or deceptive statements or representations are made

in order to obtain leads or prospects for the sale of carpeting or other
merchandise or services.

2. Making representations ,

directly or

indirectly, orally or in

writing, purporting to offer merchandise or services for sale when the
purpose of the representation is not to sell the offered merchandise or
services but to obtain leads or prospects for the sale of other

merchandise or services at higher prices.
3. Disparaging in any manner , or discouraging the purchase of any
merchandise or services which are advertised or offered for sale.
4. Representing, directly or indirectly, orally or in writing, that any
merchandise or services are offered for sale when such offer is not a
bona fide offer to sell such merchandise or services.
5. Failing

to maintain and produce for inspection and copying, for a

period of three (3) years following the date of

advertisement ,

publication of any

period
during which each advertisement was run and for a period of six (6)
adequate records to document for the entire

weeks after the termination of its publication in press or broadcast
media:

(a) the cost of publishing each advertisement including the preparation and dissemination thereof;
(b) the volume of sales made of the advertised product or service at
the advertised price; and

(c) a computation of the net profit from the sales of each advertised
product or service at the advertised price.
6. Advertising the price of carpet , either separately or with padding

and installation included , for specified areas of coverage without
disclosing in immediate conjunction and with equal prominence the
price for additional quantities of such carpet under the same conditions.
Clearance " or any
Savings Now
7. Using the words " Sale

other word or words of similar import or meaning not set forth
specifically herein , unless the price of such merchandise or service
being offered for sale constitutes a reduction , in an amount not so
insignificant as to be meaningless , from the actual bona fide price at
which such merchandise or service was sold or offered for sale to the
public on a regular basis by respondents for a reasonably substantial
period of time in the recent regular course of their business or ,

if the

merchannise or service is being newly introduced , from the actual bona

fide price responnents in good faith plan
temporary period of the opening sale is ended.

to

establish when the
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8. Representing, directly or indirectly, orally or in writing, that any
amount is respondents ' regular price for any article of merchandise or
service unless said amount is the price at which such merchandise or

service has been sold or offered

for sale by respondents for a

reasonably substantial period of time in the recent regular course of

their business and not for the purpose of establishing fictitious higher
prices upon which a deceptive comparison or a " free " or similar offer
might be based.
9. Representing, orally or in writing, directly or by implication , that

by purchasing any of said merchandise or services , customers are
afforded savings amounting to the difference between respondents

stated price and respondents ' former price unless such merchandise or
services has been sold or offered for sale in good faith at the fonner
price by respondents for a reasonably substantial period of time in the

recent , regular course of their business.
10. Representing, orally or in writing, directly or by implication

that , by purchasing any of said merchandise , customers are afforded
savings amounting to the difference between respondents ' stated price
and a compared price for said merchandise in respondents ' trade area
unless a substantial number of the principal retail outlets in the trade
area regularly sell said merchandise

at the compared price or some

higher price.
11. Representing, orally or in writing, directly or by implication

that , by purchasing any of said merchandise , customers are afforded
savings amounting to the difference between respondents ' stated price
and a compared value price for comparable merchandise ,

unless

substantial sales of merchandise of like grade and quality are being
made in the trade area at the compared price

or a higher price and

unless respondents have in good faith conducted a market surveyor
obtained a similar representative sample of prices in their trade area
which establishes the validity of said compared price and it is clearly
and conspicuously disclosed that the comparison is with merchandise of
like grade and quality.
12. Failing to maintain and produce for inspection or copying, for a
period of three (3) years following the date on which any savings

claims , sales claims , or other similar representations are made
adequate records (a) which disclose the facts upon which any savings
claims , sale claims , price Of value claims and other similar representa-

tions as set forth in Paragraphs 7 , 8 , 9 ,

10

, and 11 of this order are

based , and (b) from which the validity of any such representations can
be determined.
13. Representing, directly or indirectly, orally or in writing, that
any merchandise or service is furnished " free " or at no cost to the
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purchaser of advertised merchandise or services when , in fact , the cost
of such merchandise or service is regularly included in the sellng price
of the advertised merchandise or service.
14. Representing, directly or indirectly, orally or in writing, that
merchandise or service is being offered " free " vvth the sale of
merchanrlise or service which is usually sold at a price

arrived at

through bargaining (rather than at a regular price) or where , although

there may be a regular price , but other material factors such as
quantity, quality, or size are arrived at through bargaining.
15. Representing, directly or indirectly, orally or in writing, that a
free " offer is available in a trade area for more than six (6) months in

any twelve (12) month period. At least thirty (30) days shall elapse
before another such " free " offer is made in the same trade area. No
more than three (3) such " free " offers shall be made in the same area in
any twelve (12) month period. In such period , respondents ' sales in that
area of the product or service in the amount , size , or quality promoted
with the " free " offer shall not exceed fifty percent (50%) of the total

volume of its sales in that area of the product or service in the same
amount size , or quality.
16. Advertising any carpeting or floor covering using as the unit of
measurement square feet , unless the unit of measurement square yards
is also employed in immediate conjunction therewith and with equal
prominence , or using any spatially descriptive term or terms , such as

three rooms " if those terms tend to exaggerate the size or quantity of
carpeting being offered at the advertised price.

17. Contracting for any sale ,

whether in the form of

trade

acceptance , conditional sales contract , promissory note , or otherwse
which shall become binding on the buyer prior to midnight of the third
day, excluding Sundays and legal holidays , after the date of execution.

fully completed receipt or
copy of any contract pertaining to such sale at the time of its execution
Spanish , as that principally used in
which is in the same language
IS. Failing to furnish the buyer with a

the oral sales presentation and which shows the date of the transaction

and contains the name and address of the seller , and , in immediate

proximity to the space reserved in the contract for the signature of the
buyer or on the front page of the receipt if a contract is not used , and in
boldface type of a

minimum size of ten points ,

a statement in

substantially the following form:
AY "A:OCEL THIS TRA:OSACTIOK AT ANY TIME
YOU . THE BeYER
PRIOR TO MIDNIGHT OF THE THIRD BUSINESS DAY AFTER THE DATE OF
THIS TRANSACTION. SEE THE ATTA"HED NOTICE OF CANCELLATIO:O
FORM FOR A:O EXPLA:OATlO:O OF THIS RIGHT
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19. FaiJing to furnish each buyer , at the time he signs the sales

contract or otherwise agrees to buy consumer goods or services from
the sel1er , a completed form in duplicate , captioned " NOTICE OF
CANCELLATION " which shal1 be attached to the contract or receipt and

easily detachable , and which shal1 contain in ten point boldface type the
fol1owing information and statements in the same language

Spanish , as that used in the contract:
OTICE OF CANCELLATION
(ell/a date of Imnsacliol1J

YOC MAY CANCEL THIS TRAKSACTION . WITHOUT ANY PENALTY OR
OBLIGATION , WITHIK THREE BUSIKESS DAYS FROM THE ABOVE DATI'

IF YOU CANCEL . ANY PROPERTY TRADED IK. A Y PAYME TS MADE BY

YOU UNDER THE CO TRACT OR SALE . AND ANY NEGOTIABLE INSTRUMENT EXECUTED BY YOU WILL BE RETCRNED WITHIK 10 BUSINESS
DAYS FOLLOWING RECEIPT BY THE SELLER OF YOUR CANCELLATIOK
OTICE . AND ANY SECURITY INTEREST ARISING OUT OF THE TRAKSACTION WILL BE CA "ELLED.

IF YOU "A CEL , yO!' MUST MAKE A V AILABLE TO THE SELLER
YOUR RESIDENCE , IN SCBSTANTIALL Y AS GOOD CO DlTIOK AS WHEN
HECEIVED , ANY GOODS DELIVERED TO YOU CNDER THIS COKTRA"T OR
SALE: OR YOU MAY , IF YOU WISH . COMPLY WITH THE INSTRU"TIONS OF
THE SELLER REGARDING THE RETCRN SHIPMENT OF THE GOODS AT THE
SELLER' S EXPENSE AND RISK.
IF YOU DO MAKE THE GOODS AVAILABLE TO TilE SELLEH A D THE
SELLER DOES NOT PICK THEM UP WITHIN 20 DA YS OF THE DATE OF YOlJR
NOTICE OF CANCELLATION . YOC MAY RETAIN OR DISPOSE OF THE GOODS
WITHOUT ANY FURTHER OBLIGATION. IF YOU FAIL TO MAKE THE GOODS
A V AILABLE TO THE SELLER . OR IF YOU AGREE TO RETURN THE GOODS
TO THE SELLER A D FAIL TO DO SO . THEN YOU REMAIN LIABLE FOH
PERFORMAN"E OF ALL OBLIGATIONS CNDER THE "O TRACT.
TO CA CEL TillS TRANSACTION , MAIL OH DELIVER A SIGNED AND
DATED COPY OF THIS "AN"ELLATION NOTICE OR ANY OTHER WRITTEN
NOTICE , OR SEND A TELEGRAM , TO (Name ajsellerJ
AT (address
ofsellel place
ofIJIsil1e.ssJ,

NOT LATER THAN MIDNIGHT OF

(DATE

IHEREBY CANCEL THIS TRANSA"TION.
Wale

(EII!JN S

signature

20. Failing, before furnishing copies of the " ,, otieo of Cancel1ation
to the buyer , to complete both copies by entering the name of the sel1er
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the address of the seller s place of business , the date of the transaction
and the date , not earlier than the third business day following the date
of the transaction , by which the buyer may give notice of cancellation.
21. Including in any sales contract or receipt any confession of

judgment or any waiver of any of the rights to which the buyer is
entitled under this order including specifically his right to cancel
sale in accordance with the provisions of this order.
22. Failing to inform each buyer

orally, at the time he signs the

contract or purchases the goods or services ,

23. Misrepresenting,

the

of his right to cancel

directly or indirectly, orally or in writing, the

buyer s right to canceL
24. Failing or refusing to honor any valid notice of cancellation by a
buyer and , within ten (10) husiness days after the receipt of such notice
to (i) refund all payments made under the contract or sale; (ii) return
any goods or property traded in , in substantially as good condition as

when received by the seller; (iii) cancel

and return any negotiable

instrument executed by the buyer in connection with the contract or

sale and take any action

necessary or appropriate to terminate

promptly any security interest created in the transaction.
25. Negotiating, transferrng,

selling, or assigning any note or other

evidence of indebtedness to a finance company or other third party

prior to midnight of the fifth husiness

day following the day the

contract was signed or the goods or services were purchased.
26. Failing, within ten (10) business days of receipt of the buyer
notice of cancellation , to notify him whether the seller intends to
repossess or to abandon any shipped or delivered goods.
Provided , howe1)e?' That nothing contained in Part I of this order

shall relieve respondents of any additional

obligations respecting

contracts required by Federal law or the Jaw of the State in which the

contract is made. When such obligations are inconsistent with the
provisions of this order , the Commission , upon proper showing, shall
make such modifications as may be warranted.

It is further ordered

That respondents Carpets " R"

Us ,

Inc. , a

corporation , its successors and assigns , and its officers , and Paul W.

Ferrone and Homer Bandy,

individually and as offcers of said

corporation , and respondents ' agents , representatives , and employees
directly or through any corporation , subsidiary, division or other

device , in connection with the introduction , sale , advertising, or offering
for sale , in commerce , or the

transportation or causing to be

transported in commerce of any textile fiber product; or in connection
with the sale , offering for sale , advertising, delivery, transportation or
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causing to be transported , of any textile fiber product wbich has been
advertised or offered for sale , in commerce; or in connection with the
sale , offering for sale , advertising, delivery, transportation , or causing
to be transported , after sbipment in commerce , of any textile fiber
product , whether in its original state or contained in other textile fiber
products , as the terms " commerce " and " textile fiber product" are
defined in the Textile Fiber Products Identification Act , do forthwith
cease and desist from;

A. Misbranding textile fiber products by falsely or deceptively
stamping, tagging, labeling, invoicing, advertising or otherwise identi-

fying such products as to the name or amount of the constituent fibers
contained therein.

B. Falsely and deceptively advertising textile products by;
I. Making any representations ,

by disclosure or by implication , as to

fiber content of any textile fiber product in any written advertisement
wbich is used to aid , promote or assist , directly or indirectly, in the sale
or offering for sale , of such textile fiber product unless the same
information required to be shown on the stamp, tag, label or other

means of identification under Sections 4(b)(l) and (2) of the Textile
Fiber Products Identification Act is contained in the said advertisement , except that the percentages of the fibers present in the textie
fiber product need not be stated.
2. Failing to set forth , in advertising the fiber content of floor

covering containing exempted backings , fillings or paddings , that such
disclosure relates only to the face , pile or outer surface of such textile
fiber products and not to the exempted backings , filings or paddings.
3. Using a

fiber trademark in advertising textile fiber products

without a full disclosure of the required fiber content information in at
least one instance in said ad vertisements.

fiber trademark in advertising textile fiber products
containing only one fiber without such fiber trademark appearing at
4. Using a

least once in the advertisement , in immediate proximity and conjunc-

tion with the generic name of the fiber ,

in plainly legible and

conspicuous type.

It
;s
further ordered That respondents shall maintain , for at least a
one (1) year period , copies of all advertisements , including newspaper
radio , and television advertisements , direct mail and in-store solicita-

tion literature , and any other such promotional material utilized for the
purpose of obtaining leads for the sale of carpeting or floor coverings
or utilized in the advertising, promotion , or sale of carpeting or floor

coverings and other merchandise , and make such materials available to
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the Commission staff for inspection

and copying upon reasonable

notice.

It i8 further ordered That respondents shall provide each advertising
agency utilized by respondents to obtain leads for the sale of carpeting
or floor coverings , or to advertise , promote , or sell carpeting or floor
coverings and other merchandise , with a copy of this order.
It is furthe' ordered That respondents shall forthwith distribute a
copy of this order to each of their operating divisions , if any.
It is further ordered That respondents deliver a copy of this order to

all present and future personnel of respondents engaged in the sale or
offering for sale of any product , in the consummation of any extension
of consumer credit , or in any aspect of the preparation , creation , or
placing of advertising, and that respondents secure a signed statement
acknowledging receipt of said order from each such person.
It i8 further ordered

That respondents notify the Commission at

least thirty (30) days prior to any proposed change in the corporate
respondent such as dissolution , assignment , or sale resulting in the
emergence of a successor corporation , the creation or dissolution of
subsidiaries , or any other change in the corporation which may affect

compliance obligations arising out of this order.
It is fUTther ordered That , for ten years following the effective date
of this order , each individual respondent named herein promptly notify
the Commission of every discontinuance of the respondent' s business

or employment and of every affiliation "lith a new business or

employment. Each such notice shall include the respondents ' new
business address and a statement as to the nature of the business or
employment in which the respondent is newly engaged as well as a
description of respondent' s duties and responsibilties in connection

with that business or employment.
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IK THE MATTERS OF

NATIONAL HOUSEWARES , INC. , ET AL.

Docket 8733

E:VIDEKO I:-TERXATIO:-AL , INC. , ET AL.

Docket 897:J

Onia , FeD.

26' , 1976

Respondents ' motion for an order that complaint counsel furnish them copies of thrf'C
memoranda pr('pared by members of Commission s staff remanded to administrative law judge for decision and determination whethf'I' an
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ORDER REMANDING MOTION TO ADMINISTRATIVE LAW JUDGE

Respondents have moved for an order that complaint counsel furnish

them copies of three memoranda prepared by members of the
Commission

s staff. The administrative law judge had previously

denied respondents '

application for discovery of these documents on
the grounds that they were not relevant to any of the issues in these
cases and they were privileged. Respondents now claim that the
question of the discoverability of the documents has been resolved
because they were included in a file respondents were permitted to
inspect.

The administrative law judge has certified the motion to the
Commission on the ground that " only the Commission has the authority
to direct complaint counsel to disregard rhis J order * * * " Certification of Respondents ' Motion for Appropriate Relief , February 3 , 1976
p. 2. However , the original application for the staff memoranda was

clearly within the law judge s authority to decide , as is the instant
motion. See Rules of Practice Section 3. 36. Interlocutory review of a
law judge s denial of such motions is available only upon a determination by the judge " in writing with justification in support thereof , that
the ruling involves a controlling question of law or policy as to which

there is suhstantial ground for difference of opinion and that an
immediate appeal from the ruling may materially advance the ultimate
termination of the litigation or subsequent review wi1 be an inadequate
remedy. " Rules of Practice , Section :J. 23(h). The law judge should
therefore , decide the instant motion and then determine whether an

NATIONAL HOCSEWARES , INC. , ET AL.
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immediate appeal would be appropriate under Rule 3. 23(b). See
Newberry Co. 80 F.T.G. 10:17 (1972). Accordingly,
It is ordered That the aforesaid motion be , ami it hereby is

remanded to the administrative Jaw judge.
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IN THE MATTER OF

PUBCO CORPORATIO , ET AL.
CONSENT ORDER , ETC. , IN REGARD TO ALLEGED VIOLATION OF
THE FEDERAL TRADE CO:lMISSION ACT
Docket C- 2799.

Complaint ,

Frb.

19m- Decision , Feb.

Consent order requiring a Washington , D.

, 1976

, publishing firm and its Cornwell"

Heights , Pa. , subsidiary which sells and distributes encyclopedia and books
among other things to cease misrepresenting that delinquent accounts will be

reported to credit bureaus; misrepresenting expenses incurred during the debt
collection process must be borne by the alleged debtor; misrepresenting
collection notices sent to debtors by respondent are from an independent
collection agency; and using other deceptive means to collect delinquent accounts
from purchasers of their products.

Appearances
For the Commission:
For the respondents:

Robert

G.

Day.

Helen Lee Sheehan

Feldman

Washington , D.

Sheehan

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act , the Federal
Trade Commission , having reason to believe that Pubco Corporation , a

corporation ,

and The Publishers Agency, Inc. ,

trading and doing business

a corporation , also

as Consolidated Collection Agency,

hereinafter sometimes referred to as respondents ,

have violated the

provisions of said Act , and it appearing to the Commission that a

proceeding by it in respect thereof would be in the public interest
hereby issues its complaint stating its charges in that respect as
follows:
PARAGRAPH 1. Respondent Pubco Corporation is a corporation
organized , existing and doing business under and by virtue of the laws

of the State of Maryland with its principal office and place of business
located at 1250 Connecticut Ave. , N. , Washington , D. C. Respondent
Pubco Corporation dominates and controls the acts and practices of its
wholly-owned subsidiary, The Publishers Agency, Inc. Respondent

Pubco Corporation was formerly named Publishers Company, Inc.
Respondent The Publishers Agency, Inc. , is a corporation organized

existing and doing business under and by virtue of the laws of the
Commonwealth of Pennsylvania with its principal office and place of
business located at 3:399 Forrest Rd. , Cornwells Heights , Pennsylvania.
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Respondent The Publishers Agency, Inc. , also trades and does business
as Consolidated Collection Agency.

The aforementioned respondents cooperate and act together to bring
about the acts and practices hereinafter set forth.
PAR. 2. Respondent Pubco Corporation is now , and for some time last
past has been , engaged in the publishing and printing business through
various subsidiary corporations.

Respondent The Publishers Agency, Inc. is now , and for some time
last past has been , engaged in the offering for sale , sale and distribution
of encyclopedia and books to the general public and in the collection of
accounts resulting from the sale of such encyclopedia and books.

PAR. :1. In the course and conduct of their aforesaid business
respondents now cause , and for some time last past have caused , their

products , when sold , to be shipped from their place of business in the
Commonwealth of Pennsylvania , and from other locations in various

other States of the United States , to purchasers thereof located in
various other States of the United States and in various foreign

countries.

In the course and conduct of their aforesaid business , respondents

now cause ,

and for some time last past have caused , debt collection

letters to be mailed , through the facilities of the United States Postal
Service , from their place of business located in the Commonwealth of

Pennsylvania to alleged debtors located throughout the United States
and in various foreign countries. The causing of such letters to be
mailed to such persons is an integral part of respondents ' sales

methods.
Accordingly, respondents have maintained , and now maintain , a

substantial course and conduct of business in commerce as " commerce
is defined in the Federal Trade Commission Act.
PAR. 4. In the course and conduct of their aforesa;d business ,

and in

furtherance of a program for inducing the payment of aJleged
delinquent accounts by purchasers of their encyclopedia and books

respondents have made , and are now making, numerous statements and

representations in printed forms and letters and other printed material
which respondents mail , or cause to be mailed , to aJleged delinquent

debtors.

Typical and ilustrative of said statements and representations , but
not all- inclusive thereof , are the following:
1. Statements and

representations on forms and letters with the

letterhead " The Publishers Agency, Inc.
We must report all delinquent accounts with Credit Bureaus throughout the country"
Cnless we hear from you in Ten Days time , suit wil be instituted for the above

amount.
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We will have no alternative but to request the authorities to take action to collect your
account.
Our Vice President - has advised us to place your account with a local collection

agency. We are reluctant to initiate this action subjeeting you to their methods of

collection. You wi! be I' csponsible for all of the additional cxpenses incurred during this
process.

2. Statements and representations on forms and letters with the
letterhead " Consolidated Collection Agency
\Ve have been retained by The Publishers Agency, Inc. , who made a formal creditors
complaint listing you in default in payment on your account.
Representatives in all the judicial districts of the enited States and Canada.
Credit Reports - Special Investigations - Skips Located Member of Credit
Bureaus and Credit Associations throughout the Cnited States.
Failure to hear from you in ten days wil result in our forwarding this claim to our
attorney with instructions to institute legal action.

Statement and representation on form without a letterhead:
Notice of Draft for Suit

4. Statements and

representations on forms and letters with the

letterhead " Law Office Harry Wolov;
Law Office Harry Wolov Forrest Road ,

Expressway 95 Industrial Center Cornwells

Heights , Pennsylvania 19020
I represent The Publishers Agency, Inc. of this city in the matter of $ -

constituting the balance due and owing my client for merchandise sold and delivered to
you in accordance with a contract which you executed.
Please be advised therefore , that unless 1 receive your check or money urder within 10
days , I shall be obligated to institute procf'edings fur the recovery of said monies.
I shall have no alternative except to cause legal proceedings to he instituted against
you to protect the legal interests of my client.
I "hall without further notice to you , forward this matter to my corresponding

attorney in your community with instructions that legal proceedings be instituted against
you forthwith.
I was urged by my client to institute legal proceedings against you for the recovery of
the full balance due.
If this matter were referred to an attorney in your community, it would be

accompanied with specific instructions to institute legal action against you.

PAR. 5. By and through the use of the above- quoted

statements and

representations , and others of similar import and meaning but not
expressly set out herein , respondents have represented , and are now
representing, directly or by implication , that:
1. All delinquent accounts are reporten to credit bureaus through-

out the United States.
2. Legal

action will be instituted against all debtors who fail to

reply within 10 days to a collection notice , which threatens such action.
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respondents will request government officials to collect

delinquent accounts prior to the alleged debt being reduced to a

judgment.
4. The debtor wil have

to pay a collection agency's cost of collecting

the debt.

5. Consolidated Collection Agency is an independent collection
agency retained by respondents to collect respondents ' delinquent
accounts.
6. Consolidated Collection

Agency bas collection representatives in

all the judicial districts of the United States and Canada.
7. Consolidated Collection Agency is engaged in the business of
conducting investigations , locating skips and providing credit reports.
8. Failure of a debtor to reply to a collection notice from
Consolidated Collection Agency will result in a legal action being med
by an attorney.

9. The form bearing

the title " Notice of Draft for Suit" is a notice

issued by a court of law.
10. The account has been referred to an attorney, that the letter or
form was sent by an attorney, that files have been transmitted to an

attorney, or that an attorney is actively involved in collecting or

reviewing that account in preparation for institution of a legal action.
II. Failure of a debtor to pay the alleged debt in response to a

collection letter from " Law

Office Harr Wolov "

wil result in the

account being forwarded to an attorney in the debtor s community with
specific instructions to institute a legal action.

PAR. 6. In truth and in fact:

1. All delinquent accounts are not reported to credit bureaus

throughout the united States.
2. Legal action will not be instituted against all debtors who fail to
reply, within 10 days , to a collection notice , which threatens such action.
:J. The respondents will not request government officials to collect
delinquent accounts prior to the alleged debt being reduced to a

judgment.
4. The debtor does not

normally have to pay a collection agency

expenses in collecting an alleged debt. Such expenses are nonnally paid

by the collection agency, from the commission

it receives from the

respondents.
5. Consolidated

Collection Agency is not an independent collection

agency retained by respondents to collect respondents '

delinquent

accounts. Consolidated Collection Agency is a fictitious name used by
The Publishers Agency, Inc. , in the collection of its own accounts.
6. Consolidated CoJlection Agency does not have collection repre-

sentatives in all the judicial districts of the united States and Canada.
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7. Consolidated Collection Agency is not engaged in the business of
conducting investigations , locating skips and providing credit reports.
The sole business of Consolidated Collection Agency is the collection of
accounts for The Publishers Agency, Inc.
8. Failure of a debtor to reply to a collection notice from
Consolidated Collection Agency will not result in a legal action being
filed by an attorney.

9. The form bearing

the title " K

otice of Draft for Suit" is not a

notice issued by a court of law. Such form is a collection notice used by
The Publishers Agency, Inc.

10. No referral of the alleged delinquent account to an attorney has
no letter has been sent by an attorney, no files have been
transmitted to an attorney and no attorney is actively involved , at this
been made ,

stage of the collection activity.

11. Failure of a debtor to pay the alleged debt in response to a

collection letter carrying the letterhead " Law Offce Harry Wolov " will

not result in an account being forwarded to an attorney in the debtor
community with specific instructions to institute legal action.
Therefore , the statements and representations set forth in Paragraphs Four and Five , hereof, were , and are , false , misleading and
deceptive.
PAR. 7. The use by the respondents of the aforesaid false , misleading
and deceptive statements and representations has had , and now has
the capacity and tendency to mislead alleged debtors into the payment

of the alleged debts by reason of their erroneous and mistaken belief
that said statements and representations were , and are , true.
PAR. 8. In the course and conduct of their aforesaid business , and at
all times mentioned herein , respondents have been , and now are , in
substantial competition , in commerce , with corporations , firms and

individuals engaged in the sale of products and services of the same
general kind and nature as these sold by the respondents.
PAR. 9. The aforesaid acts and practices of the respondents , as herein
alleged , were , and are , all to the prejudice and injury of the public and
of respondents ' competitors and constituted , and now constitute , unfair
methods of competition in commerce and unfair and deceptive acts and
practices in commerce in violation of Section 5 of the Federal Trade
Commission

Act.
DECISION AND ORDER

The Commission having heretofore determined to issue its complaint

charging the respondents named in the caption hereto with violation of
the Federal Trade Commission

Act

and the respondents having been

served with notice of said determination and with a copy of the

, :-.
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complaint the Commission intended to issue , together with a proposed
form of order; and
The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order , an admission by the
respondents of all the jurisdictional facts set forth in the complaint to
issue herein , a statement that the signing of said agreement is for
settement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such complaint

and waivers and other provisions as required by the Commission
Rules; and
The Commission having considered the agreement and having
provisionally accepted same , and the agreement containing consent
order having thereupon been placed on the public record for a period of
sixty (60) days , and having considered the comments filed thereafter
pursuant to Section 2. 34 of its Rules , the Commission hereby issues its

complaint in the form contemplated by said agreement , makes the
following jurisdictional findings , and enters the following order:
I. Respondent Pubco Corporation is a corporation organized

existing and doing business under and by virtue of the laws of the State
of Maryland with its principal office and place of business located at
1250 Connecticut Ave.

, Washington , D. C. Respondent Pubco

Corporation dominates and controls the acts and practices of its whollyowned subsidiary, The Publishers Agency, Inc.
Respondent The Publishers Agency, Inc. , is a corporation organized

existing and doing business under and by virtue of the laws of the
Commonwealth of Pennsylvania with its principal office and place of
business located at 3399 Forrest Rd. , Corn wells Heights , Pennsylvania.
Respondent The Publishers Agency, Inc. , also trades and does business
as Consolidated Collection Agency.
2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents , and the proceeding is

in the public interest.
ORDER

It is ordered That respondents Pubco Corporation , a corporation , and
The Publishers Agency, Inc. , a corporation , trading and doing business
as Consolidated Collection Agency, or under any other name or names
and their successors and assigns , and their officers , agents , representatives and employees , directly or through any corporation , subsidiary,
division or other device , in connection with the collection of , or

attempting to collect ,

or assisting in the collection of ,

or inducing, or

attempting to induce , the payment of , accounts , in or affecting

commerce , as " commerce " is defined in the Federal Trade Commission
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Act , as amended , sha1l forthwith cease and desist from representing,
ora1ly or in writing, directly or by implication , that:
1. Delinquent accounts are reported to credit bureaus , unless such
representation is true.
2. Government

officials wil be requested to c01lect a delinquent

account , prior to the account being reduced to a judgment.
3. Any expense

of co1lection , other than those costs customarily

levied against losing defendents by courts of law , wil be borne by the
a1leged debtor.

4. Co1lection

notices sent to debtors by respondents are sent by a

co1lection agency independent of respondents.
5. Respondents have a co1lection representative in any locality

where they do not have such a representative.
6. Respondents are engaged in any business in which they are not
engaged.
legal
or othervrise misrepresenting the legal

7. C01lection notices sent to debtors by respondents are
notices issued by a court of law ,
effect of any co1lection notice.

S. A delinquent account wi1l be referred to an attorney, upon the

debtor s

failure to satisfactorily reply to a co1leetion notice ,

action wil result from such failure ,

unless such

at that stage of the

co1lection

process.
9. An account has been referred to an attorney or that an attorney
is actively involved in collecting or reviewing an account , unless , and
until , such representation is truc.

transfeITed or reviewed , or directions
issued , or other action requested , authorized or directed , to , or by, an
attorney, unless , and until , such representation is true.
10. Files have been moved ,

I!. Communications to an a1leged debtor are from an attorney

when , in fact , no attorney is actively involved in reviewing the case or

when such attorney does not offer to ,

and does not , in fact

subsequently deal directly with any communication to him , or her , from
the a1leged debtor.
12. Legal action

will

be taken against a delinquent debtor unless

payment is made on a delinquent account;

provided , however that it

sha1l be a defense in any enforcement proceeding brought hereunder
for respondents to establish that they do , in fact , take such legal action
all
cases in which the representation i8
made and the delinqucnt debtor remains subject to service of process
when payment is not made in

at a known , good address.
1:1. Legal action

may

be taken against a delinquent debtor unless

provided , however that it
any enforcement proceeding brought for

payment is made on a delinquent account;

shall be a defense in
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respondents to establish that they do in fact take such legal action

of debtors to whom the representation is made who
delinquent accounts;
mui provided
jiather that it shall not be a violation of this subsection for respondents
against a

majQ)

ty

do not make payment on such

to represent that they may refer the account of a delinquent debtor to

an attorney to determine what action is appropriate , if , in fact , they can
establish that they do in fact refer the accounts of delinquent

debtors

to an independent attorney for evaluation of what action is appropriate
in a majority of cases in

\vhich such representation is made and

payment is not made on an account.
14. Legal action has been taken and suit fied against a delinquent

prcruided , howeveT that it shall be a defense in any enforcement
proceeding brought hereunder for respondents to establish that prior
debtor;

to making the representation respondents had , in fact , taken legal

action and filed suit against the delinquent debtor.
It
is
further ordered That respondents Pubco Corporation , a
corporation , and The Publishers Agency, Inc. , a corporation , trading
and doing business as Consolidated CollectIOn Agency, or under any
other name or names , and their successors and assigns ,

and their

officers , agents , representatives and employees , directly or through
any corporation , subsidiary, division or other device , in connection with
the collection of , or attempting to collect , or assisting in the collection
, or inducing, or attempting to induce , the payment of , accounts , in or
affecting commerce , as " commerce " is defined in the Federal Trade
Commission Act , as amended , shall forthwith cease and desist from
using the word I' collection " or any other word or words of similar
import and meaning but not
corporate or trade name ,

specifically set forth herein ,

in any

in any manner which would indicate ,

or

suggest , that respondents ' retail accounts have been turned over to a
co11ection agency independent of respondents or that respondents are

engaged in the business of co11ecting

delinquent accounts for others

unless such representation is true.
It is further ordeTed That respondents shall forthwith deliver a copy
of this order to each of their agents ,

representatives and employees

engaged in the collecting of retail accounts resulting from the sale of
books or encyclopedias and shall secure from each such person a signed
statement acknowledging receipt of a copy of this order , which such
signed statements shall be rete.ined by respondents for the duration of
employment of each such person.
It is further ordered That respondents sha11 forthwith deliver a copy
of this order to each of their operating divisions engaged in the
co11ecting of retail accounts resulting from the sale of books or

encyclopedias.
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It is furlhe? m'deTed That respondents shall notify the Commission
at least thirty (30) days prior to any proposed change in a corporate

respondent which may affect compliance obligations arising out of this

order , such as dissolution , assignment or sale resulting in the
emergence of a suecessor corporation Of the creation or dissolution of
subsidiaries engaged in tbe collecting of retail aceounts resulting from
the sale of books or encyclopedias; but the provisions hereof shall not
prevent any such corporate respondent from assigning or selling its
accounts in bulk to collection agencies or finance companies not
affliated with corporate respondents without such prior notice.

It is fierlher ordered That the respondents herein shall , within sixty

(60) days after service upon them of this order ,

fie with the

Commission a report , in writing, setting forth in detail the manner and

form in which they have complied with this order.
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IK THE MATTER OF

VITAMIN EDUCATION INSTITUTE , ET AL.
SENT ORDER ,

ETC.

, IN REGARD TO ALLEGED VIOLATION OF

SECS. 5 A:-D 12 OF THE FEDERAL TRADE COM IISSIOK ACT
Docket

8979.

Complaint ,

July

Consent order requiring three Tarzana ,

1971,- Decision ,
Calif. ,

, 1976

Mar.

affiiates engaged in seJling and

distributing vitamin supplements and a dietary regimen to use with those
supplements , among other things to cease using deceptive weight loss claims;
using words implying professional or institutional connections as part of the
corporate or trade name; and to discontinue representing the

Research Report

a bona fide medical or scientific research report.

Appearances
For the Commission:
For the respondents:

David

G.

Cameron

and

Blanche R. Deight.

Lawrence R. Gordon , Gordon , Weinberg &

Gordon Los Angeles , Calif.
COMPLAI:-T

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act , the Federal
Trade Commission ,

having reason to believe that Vitamin Education

Institute , a corporation , and Certified Research Foundation , a corporation trading and doing business under its own name and as Natural
Vitamin Research Council , and Marketing Group One , a corporation
and Herbert B. Pastor , individually and as an offcer of the said
corporations , hereinafter referred to as respondents , have violated the
provisions of said Act , and it appearing to the Commission that a

proceeding by it in respect thereof would be in the public interest
hereby issues its complaint stating its charges in that respect as

follows:
PARAGRAPH 1. Respondent Vitamin Education Institute is a

corporation organized , existing, and doing business under and by virtue
of the laws of the State of California , with its principal offce and place
of husiness located at 10203 Riverside Dr. , North Hollywood , Caliorma.
Respondent Certified Research Foundation is a corporation organized , existing, and doing business under and by virtue of the laws of the
State of California , trading and doing business under its 0"'1 name and
as Natural Vitamin Research Council ,

with its principal offce and place

. Reported as amenrled by adminislrative )ii'" judge s Order Amending Compw.int issued

, 15, 1974
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of business located at 10203 Riverside Dr. , North Hollywood , California.
Respondent Marketing Group One is a corporation organized

existing, and doing business under and by virtue of the laws of the
State of California , with its principal office and place of business
located at 10203 Riverside Dr. , North Hollywood , California.
Respondent Herbert B. Pastor is an individual and is an officer of the
corporate respondents. He formulates , directs , and controls the acts
and practices of the corporate respondents , including the acts and

practices hereinafter set forth. His address is the same as that of the
corporate respundents.
PAR. 2. Respondents are now , and for some time last past have been
engaged in the advertising, offering for sale , sale and distribution of
dietary vitamin supplements and literature setting forth a diet regimen
for weight loss to be followed in conjunction with the use of the said

vitamin supplements. The said vitamin supplements come within the
classification of food or drugs , as " food" and " drug " are defined in the
Federal Trade Commission Act.

PAR. 3. In the course and conduct of their businesses as aforesaid
and for some time last past have caused , their

respondents now cause ,

said products , when sold , to be shipped from the State of California to

purchasers thereof located in various other States of the United States
and maintain , and at all times mentioned herein have maintained , a
substantial course of trade in said products in commerce , as

commerce " is defined in the Federal Trade Commission Act.
PAR. 4. In the course and conduct of their aforesaid businesses

respondents have disseminated and now disseminate , and have caused
and now cause the dissemination of, certain advertisements concerning
the said products by the United States mails and by various means in
commerce , as " commerce " is defined in the Federal Trade Commission

Act , including but not limited to advertisements inserted in newspapers
of general interstate circulation , for the purpose of inducing and which

were likely to induce , directly or indirectly, the purchase of the said
products; and have disseminated and now disseminate , and have caused
and now cause the dissemination of , certain advertisements concerning
the said products by various means , including the aforesaid media , for
the purpose of inducing and which were likely to induce , directly or

indirectly, the purchase

of the said products in commerce , as

commerce " is defined in the Federal Trade Commission Act.

Typical and i1ustrative of numerous statements and representations
in the said advertisements but not all inclusive thereof , are the

following:
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Pounds and inches begin to disappear with your first hearty breakfast of eggs , ham
juice , toast and coffee!
Documented weight- losses of 12 pounds , 19 pounds ,
fantastic reports have now been Institute Certified.

28 pounds ,

and many other

Thousands and thousands of men and women in the U. S. and Canada are enjoying
similar success.

The concentrated power of your " lEGA- VITAMIN" Diet wil enable you to eat
steaks , chicken , hamburgers (including the buns), plus delicious desserts. Yes , EVEN
BREAD and BAKED POTATOES.
In fact , you would have to eat 2 fsic: 2 1/2) entire grapefruits every day, skin included
to get the same weight- loss effect as these super-concentrated Mega- Vitamins.

A newly developed SUPER PROTEI!\ TABLET , CREATED ESPECIALLY FOR
THIS DIET , contains a whopping 570 miligrams of solid natural protein. Each tiny

miligram zeros- in on fatty tissues to break down and burn- off many, many times its
equivalent weight.

These natural products assimilate into your body faster 0; ,. * working- on your body
while the more common synthetic , chemicaJly manufactured products would stil be lying
fallow , waiting for your body to accept the foreign object.
PAR. 5. By and through the use of the above- quoted statements and

representations , and others of similar import and meaning, but not
expressly set out herein , respondents have represented , and are now
representing, directly or by implication:
1. That a breakfast of eggs , ham , juice , toast and coffee is a typical

breakfast prescribed as a part of the " MEGA- VITAMI!\ '' Diet regimen.
2. That weight losses

as a result of using the " MEGA- VITAMIN " Diet

have been documented or independently verified other than by the
unsupported assertions of persons claiming to have experienced such
weight losses.
3. That respondents are in

possession of documentation or inde-

pendent verification of weight losses as a result of using the " MEGAVITAMIN " Diet on the part of two thousand or more persons in the
United States and Canada.

4. That steaks , hamburgers , and baked potatoes are typical foods
prescribed in the " MEGA- VITAMIN " Diet menus.

5. That Mega- Vitamins

are responsible , in whole or in part ,

for

weight loss.

Super Protein Tablet is responsible , in
whole or in part , for any breaking down and burning off of fatty tissue
resulting from the use of the " MEGA- VITAMI " Diet.
6. That the Mega- Vitamin

7. That so-called " natural" ingredients , such as tbose allegedly used
in Mega- Vitamins , are assimilated into tbe body more quickly tban socalled 'j synthetic " ingredients.
PAR. 6. In truth and in fact:

1. A breakfast of eggs ,

barn , juice , toast , and coffee is not a typical

breakfast prescribed as a part of the " MEGA- VITAMIN "

Diet regimen;
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meat and toast appear in only one out of the seven suggested breakfast
menus per week.
2. Weight losses as a result of using the " MEGA- VITAMIN " Diet have
not been documented or independently verified other than by the

unsupported assertions of persons claiming to have experienced such
weight losses.
3. Respondents are

not in possession of documentation or independ-

ent verification of weight losses as a result of using the " MEGAVITAMIN " Diet on the part of two thousand or more persons in the
C nited States and Canada.
4. Steaks ,

hamburgers , and baked potatoes are not typical foods
Diet regimen; a week of " MEGAVITAMIN " Diet menus includes only one grilled hamburger patty on one
prescribed in the " MEGA- VITAMIN "

bun , one four-ounce broiled steak , and one small baked potato.
5. Mega- Vitamins are not responsible ,

in whole or in part ,

for

weight loss; the diet regimen of restricted caloric intake is responsible

for any weight loss experience through the use of the " MEGA- VITAMIN
Diet.
6. The Mega- Vitamin

Super Protein Tablet is not responsible , in
whole or in part , for any breaking down and burning off of fatty tissue
resulting from the use of the H MEGA- VITAMJr- Diet; such breaking
down and burning off, if any, results from the body s reliance on such
tissue for its caloric needs in lieu of excessive caloric intake.

7.

So-called " natural" ingredients , such as those allegedly used in
the Mega- Vitamins , are not assimilated into the body more quickly than
so- called " synthetic " ingredients.

Therefore , the statements as set forth in Paragraphs Four and Five
hereof were and are false , misleading and deceptive.
PAR. 7. In the course and conduct of their aforesaid businesses , and
for the purpose of inducing the acceptance for pubJication of
advertising of their said products ,

respondents have distributed a

The "Mega- Vitamin " fut Regimen Research Repor
designating Certified Research Foundation as its source , and which
contains numerous statements and representations.
Typical and illustrative of said statements and representations , but
not all inclusive thereof , are the following:

booklet entitled

At this time ,

it is the opinion of this agency (Certified

Research Foundation 1 that

based upon the documentation contained herein , The " MEGA- VITAMIN" Diet Regimen
(hereinafter referred to as The Diet) is completely safe ,

harmless and 100% effective , as

claimed.

Apparently, the formulators of The Diet were aware that any practical reducing diet
, first of all , as comfortable as possible.
These certified laboratory reports are available from this research agency.
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PAR. 8. By and through the use of the above- quoted statements and

representations , and others of similar import and meaning, but not
expressly set out herein , respondents have represented , and are now
representing, directly or by implication:
1. That Certified Research Foundation is a research agency

independent of the creators or distributors of the " MEGA-VITAMIN
Diet.
entitled
The " Mega- Viwmin " Diet Regimen
is a bona fide medical or scientific research report.

2. That the booklet
Research Report

PAR. 9. In truth and in fact:

1. Certified Research Foundation is

not a research agency, nor is It

independent of the creators or distributors of the " MEGA- VITAMIN
Diet; it is under the same ownership, direction , and control.
The " Mega- Vitamin " Diet Regimen Re2. The booklet entitled
search Report

is not a bona fide medical or scientific research report

but was written entirely by the individual respondent Herbert B.
Pastor , who has no medical or scientific qualifications to evaluate the
said diet regimen.

Therefore , the statements as set forth in Paragraphs Seven
Eight hereof were and are false , misleading and deceptive.
PAR. 10. In the course and conduct of their aforesaid business ,

and

and at

all times mentioned herein , respondents have been , and are now ,

in

substantial competition , in commerce , with corporations , firms , and

individuals , in the sale of products of the same general kind and nature
as those sold by respondents.
PAR. 11. The use by respondents of aforesaid false , misleading, and
deceptive statements , representations , acts and practices , has had , and

now has , the capacity and tendency to mislead members of the
purchasing public into the erroneous and mistaken belief that said

statements and representations were and are true and into the

purchase of substantial quantities of respondents ' products by reason
of said erroneous and mistaken belief.
PAR. 12. The aforesaid acts and practices of respondents , as herein

alleged , were and are all to the prejudice and injury of the public and of
respondents ' competitors and constituted , and now constitute , unfair
methods of competition in commerce and unfair or deceptive acts or
practices in commerce , in violation of Sections 5 and 12 of the Federal
Trade Commission Act.
DECISION AND ORDER

The Commission having issued its complaint on July 3 , 1974 , charging

respondents with violation of Sections 5 and 12 of the Federal Trade
Commission Act , and the respondents having been served with a copy
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and the administrative law judge having issued his

order on November 15 , 1974 , amending the said complaint in accordance
with Sections 3. 15(a)(l) and 3. 22 of the Commission s Rules , and the
respondents having been served with a copy of that order; and

The Commission having duly determined upon a joint motion of
counsel supporting the complaint and respondents ' counsel that in the
circumstances presented ,

the public interest would be served

by

withdrawal of the matter from adjudication pursuant to Section 3. 25(c)
of the
Commission s Rules; and
The respondents and counsel supporting the complaint having
executed an agreement containing a consent order , an admission by the
respondents of all the jurisdictional facts set forth in the complaint , a
statement that the signing of said agreement is for settlement purposes

only and does not constitute an admission by respondents that the Jaw
has been violated as alleged in such complaint , as amended , and waivers
and other provisions as required by the Commission s Rules; and

The Commission having considered the agreement and having
provisionally accepted same , and the agreement containing consent
order having thereupon been placed on the public record for a period of
sixty (60) days , now in further conformity with the procedure
prescribed in Section 3. 25(d) of its Rules , the Commission hereby

makes the following jurisdictional findings , and enters the following
order:
1. Respondent Vitamin Education

Institute is a corporation organ-

ized , existing, and doing business under and by virtue of the Jaws of the
State of California

, with its principal offce and place of

business

located at 18340 Ventura Blvd. , Tarzana , California.
Respondent Certified Research Foundation is a corporation organized , existing, and doing business under and by virtue of the laws of the
State of California , trading and doing business under its own name and
as Natural Vitamin Research Council , with its principal office and place
of business located at 18340 Ventura Blvd. , Tarzana , California.
Respondent Marketing Group One is a corporation organized

existing and doing business under and by virtue of the laws of the State
of California , with its principal office and place of business located at
Tarzana , California.
Respondent Herbert B. Pastor is an individual and is an officer of the
corporate respondents. He formulates , directs , and controls the acts
18340 Ventura Blvd. ,

and practices of the corporate respondents ,

including the acts and
practices hereinafter set forth. His address is the same as that of the
corporate respondents.
2. The Federal Trade Commission has jurisdiction of the subject
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matter of this proceeding and of the respondents , and the proceeding is
in the public interest.
ORDER
It
is
ordered That respondents Vitamin Education Institute , a
corporation , and Certified Research Foundation , a corporation trading

and doing business under its own name ,

or as Natural Vitamin

Research Council , or under any other name or names , and Marketing
Group One ,

a corporation , and Herbert B. Pastor , individually and as an

officer of the said corporations , their successors and assigns , and

respondents ' officers , agents , representatives , and employees , directly
or through any corporation , subsidiary, division or other device , in
connection with the advertising, offering for sale , sale or distribution of
vitamin supplements or any other products , do forthwith cease and
desist from:
1. Disseminating, or causing to be disseminated , by means of the
in or having an effect upon

United States mails or by any means

commerce , as " commerce " is defined in the Federal Trade Commission
Act , as amended , any advertisement which represents , directly or by
implication , that:

(a) Specified food items are typical of a meal or meals included in a
weight reduction diet regimen , or are typical of the regimen as a whole
where such is not the case , or otherwise misrepresents any fact

concerning such a regimen.
(b) Respondents are in possession of documentation or independent

verification of specified weight losses or other therapeutic or beneficial
effects purporting to be the result of following a weight- loss

diet

regimen or other use of any product , without:
(i) in the case where such documentation or independent verification
consists only of the unsupported assertions of persons claiming to have
experienced such weight

Josses or other effects

conspicuously disclosing that such is the case

both

and

clearly and

having signed

written communications embodying each such assertion from each sueh
person , and

(ii) having substantiation for such documentation or independent
verification obtained through an unbiased scientific study by an

substantia
tion and making said substantiation available to the Commission s staff
for inspection and copying upon request.
(c) Any particular number of persons have obtained a specified result
organization independent to the respondents , retaining said

from the use of any such product , when respondents do not have

written documentation of the experiences of each such person.
(d) The use of vitamin supplements , whether alone or in conjunction

" "

" "
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with the use of any product , diet regimen , exercise plan , or any other
means to achieve weight loss , can result in weight loss , or otherwse
misrepresents the results of using vitamin supplements.

(e) The use of protein tablets is responsible , in whole or in part , for
any breaking down and burning off of fatty tissue resulting from the
use of a weight- loss diet regimen , or otherwse misrepresents the

results of using protein tablets.
(f) " N atural" ingredients contained in any

such product are

assimilated more quickly into the body than " synthetic " ingredients , or
that " natural" ingredients are in any way superior to " synthetic
ingredients.
2. Disseminating or causing to be disseminated , by any means , for

the purpose of inducing or which is likely to induce ,

directly or

indirectly, the purchase of any vitamin supplement or other food , drugs
devices , or cosmetics in or having an effect upon commerce , as
commerce " is defined in the Federal Trade Commission Act , as
amended , any advertisement which contains any of the representations
prohibited in Paragraph 1 hereof.

It is further ordered That respondents Vitamin Education Institute
a corporation , and Certified Research Foundation , a corporation

trading and doing business under its own name , or as Natural Vitamin
Research Council , or under any other name or names , and Marketing
Group One , a corporation , and Herbert B. Pastor , individuaIly and as an
officer of the said corporations , their successors and assigns , and

respondents ' officers , agents , representatives , and employees , directly
or through any corporation ,

subsidiary, division or other device ,

in

connection with the advertising, offering for sale , sale or distribution of
vitamin supplements or any other products in or affecting commerce , as
commerce " is defined in the Federal Trade Commission Act , as
amended , do forthwith cease and desist from:
1. (a) Using the words " education
institute
research
foundation council " or any other word or words of similar import or
meaning in Of as part of respondents '

corporate or trade name or

names; or representing, oraIly or in writing, directly or indirectly, that
they are an educational , research , nonprofit , or eleemosynary organization; or misrepresenting in any manner the actual nature and scope of
their business operations or their trade or business status.

(b) Failng to disclose clearly and conspicuously the nature and
extent of any relationships existing between any two or more of the
individual and corporate respondents or their successors or assigns
whenever they are referred to in any advertisement , publication , or the
like.
The
Representing, directly or indirectly, that the booklet entitled
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Mega- Vitamin "

is a bona fide medical

Diet Regimen Research Report

or scientific research report , or misrepresenting in any manner the
nature of any publication produced by the respondents.
S. Publishing, participating in , or causing the publication of a book
booklet , pamphlet , leaflet , or the like , without clearly and conspicuously
disclosing in the publication and on its dust jacket or on its cover if

there by no dust jacket , or by its title , that it is published by, or in
cooperation or association with , a supplier or suppliers of , or a
corporation having the same or substantially similar ownership to a
supplier or suppliers of ,

a commercial product or service mentioned or

referred to in the publication ,

where such is the case , and the identity

of such product or service.
4. Misrepresenting by any means or

merits ,

in any manner the quality,

or result of use of, respondents ' product or products , or

advertising, offering for sale ,

selling or distributing the said product or

products with the effect , purpose or intent to deceive , to mislead , or to

make any false or unsubstantiated claims concerning the quality,
merits , or result of use of , the said product or products.
It is further ordered That the individual respondent named herein
promptly notify the Commission of the discontinuance of his present
business or employment and/or of his affiliation with a new business or
employment. Such notice shall include respondent' s current business
address and a statement as to the nature of the business or

employment in which he is engaged as well as a description of his duties
and responsibilities.
It is further ordered

That respondents notify the Commission at

least thirty (SO) days prior to any proposed change in respondent's
business or in the corporate respondents , such as dissolution , assignment or sale , resulting in the emergence of a successor business

corporation , or otherwise , the creation or dissolution of subsidiaries , or
any other change which may affect compliance obligations arising out
of this order.
It is further ordered That the respondents herein shall within sixty

(60) days after service upon them of this order ,

fie with the

Commission a report , in writing, setting forth in detail the manner and

form in which they have complied with this order.
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IN THE MATTER OF

STEWART FROST , INC. , ET AL.
CONSENT ORDER ,

ETC.

, IN REGARD TO ALLEGED VIOLATION OF

SECS. 5 AKD 12 OF THE FEDERAL TRADE COMMISSION ACT
Docket 9021. Complaint

1976- Decision ,

* Mar.

Mar.

, 1976

Consent order requiring aNew Yark City seller and distributor of a weight and bodyreducing kit , among other things to cease misrepresenting that any product or
services for the treatment of obesity which utjJZ€S a body wrapping device wil

result in any loss of weight or permanent reduction in any part of the body or
that such products may be used by an persons without danger of any resulting
physical harm Of injury. Further , respondents are required to pJace a cautionary
statement regarding the use of such products in all advertising and promotional
material and on all packaging.

Appearances
For the Commission:
For the respondents:

David I. Paul
Sheldon

S.

and
Hamel
G. Mulhern.
Lustingman , Bass
Ullman New

York City.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act , the Federal
Trade Commission , having reason to believe that Stewart Frost , Inc. , a
New York corporation , Stuart Frost , Inc. , a New Jersey corporation
and Alvin Meyer and Elaine Nelson , individually and as offcers of said
corporations , and Trim- Way Figure Contouring, Ltd. , a corporation
and Sam Bernard , individually and as an offcer of said corporation
hereinafter sometimes referred to as respondents , have violated
Sections 5 and 12 of said Act , and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest

hereby issues its complaint stating its charges
follows:
PARAGRAPH 1. Respondent Stewart Frost ,

in that respect as
Inc. ,

a New York

corporation , is a corporation organized , existing and doing business
under and by virtue of the laws of the State of New York with its

principal office and place of business located at 551 Fifth Ave. , New
York , N.

Respondent Stuart Frost , Inc. , aNew Jersey corporation , is a
corporation organized , existing and doing business under and by virtue
. Heported as modifier!
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of the laws of the State of New Jersey, with its principal office and
Main St. , Fort Lee , New Jersey.
Respondents Alvin Meyer and Elaine Nelson are individuals and
officers of the corporate respondents. They formulate , direct and
place of business located at 485- 511

control the policies

, acts and practices of the corporate respondents

including the acts and practices hereinafter set forth. Their business

address is c/o Merlite Industries , Inc. , 114 Fifth Ave. , New York , New
York.
PAR. 2. Respondent Trim-

Way Figure Contouring,

Ltd. is a

corporation organized and existing under and by virtue of the laws of
the State of New York with its principal office and place of business
located at 658 Central Ave. , Scarsdale , New York.
Respondent Sam Bernard is an individual and an offcer of TrimWay Figure Contouring, Ltd. He formulates , directs and controls the
policies , acts and practices of said corporate respondent , including the
acts and practices hereinafter set forth. His address is the same as that
of said corporation.
Inc. , a New York corporation
, aNew Jersey corporation , and Alvin Meyer and
Elaine Nelson are now , and for some time last past have been engaged

PAR. 3. Respondents Stewart Frost ,

Stuart Frost ,

Inc.

in the advertising, offering for sale ,

sale and distribution to the public
of Slim-Quik , a weight and body reducing kit , consisting of gauze pads

a special solution and an elastic bandage , which purports to reduce body
and weight measurements. Slim- Quik is a " device " as this term is
defined in Section 12 of the Federal Trade Commission Act. Directions

for using this device ca1l for the pads to be soaked in the solution and

placed on portions of the body by tightly wrapping them with the
elastic bandage.
PAR. 4. Trim-

Way Figure Contouring, Ltd. and Sam Bernard have

granted to Stewart Frost , Inc. , aNew York corporation , Stuart Frost
Inc. , a New Jersey corporation , and Alvin Meyer and Elaine Nelson a
license to manufacture and market the solution and test results
previously utilized by respondents Trim- Way Figure Contouring,
Ltd. and Sam Bernard. Respondents Trim- Way Figure Contouring,
Ltd. and Sam Bernard receive a royalty payment for each bottle of
solution sold by said corporations and Alvin Meyer and Elaine Nelson

and have made available to said respondents under such license

a1l

advertisements and test reports previously used by respondents Trim-

Way Figure Contouring, Ltd. and Sam Bernard.
COU;\T I

A1leging violation of Sections 5 and 12

of the Federal Trade

* '" *"

'" '" "'

'" '"
*

'" '" *

'" '"
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Commission Act , the allegations of Paragraphs One and Three are
incorporated by reference in Count I as if fully set forth verbatim.
PAR. 5. In the course and conduct of their business ,

respondents have

disseminated and caused to be disseminated certain advertisements
and promotional material concerning the Slim-Quik device , including

but not limited to those provided by respondents Trim-

Way Figure

Contouring, Ltd. and Sam Bernard by various means to individuals in
various States of the United States , in or affecting commerce , as

commerce " is defined in the Federal Trade Commission Act. These
advertisements and promotional materials have been disseminated for
the purpose of inducing, and with the likelihood of inducing, directly or
indirectly, the purchase of Slim- Quik, At all times mentioned herein
respondents maintain and have maintained a substantial course of
trade in or affecting commerce , as " commerce " is defined in the
Federal Trade Commission Act.
PAR. 6. Typical and ilustrative of the statements in said advertise-

ments and promotional materials , but not all inclusive thereof, are the
following:
you can now lose inch after inch after inch from your stomach and waist , thighs
buttocks or arms

with the sure knowledge that it' s

absolutely safe ,

that you can honestly expect

astonishing results

And men ,

if you use this wrap on your stomach and waist , you can expect to

temporarily take off up to 4 inches in a1l*

*1 temporarily lost 7

112

inches from my waist , hips and thighs all together

In addition , some of the above statements are accompanied by

depictions and representations on television purporting to represent
before " and " after " ilustrations of the beneficial reducing results
which can be achieved by using the Slim- Quik device.

PAR. 7. By and through the use of said statements and others of
similar import and meaning, but not expressly set out herein

respondents have represented , and are now representing, directly or by

implication , that:
1. Slim-Quik wil reduce the

necessity of dieting or exercise.

size of portions of the body without the
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configuration depicted in the " before " and
"
ilustrations
used
in
respondents
' television presentation wil be
after
2. The changes in body

achieved by all persons using respondents ' Slim-Quik device.
3. Respondents ' Slim-Quik device is absolutely safe for use by all

persons.
PAR. 8. In truth and in fact:

1. Slim-Quik wil not reduce the size of portions of the body without
the necessity of dieting or exercise.
2. The changes in body configuration depicted in the " before " and
after " ilustrations used in respondents ' television presentation will
not be achieved by all persons using respondents ' Slim- Quik device. To

the contrary, in order to achieve any weight loss or change in body

configuration of significant duration most persons must follow a
program of diet and exercise. This is a material fact which , if disclosed

to a prospective purchaser , would be likely to affect his or her decision
whether or not to purchase such device.
3. Respondents ' Slim- Quik device is not absolutely safe for all

persons but , to the contrary, may cause injury to individuals with
diabetes , varicose veins , phlebitis , or other circulatory problems. This is
a material fact which , if disclosed to a prospective purchaser , would be
likely to affect his or her decision whether or not to purchase such

device.
PAR. 9. Respondents ' advertisements and promotional materials have

the tendency and capacity to mislead the public into believing obese
people can use the Slim- Quik device and method and expect to rid
themselves of dangerous and unsightly fat tissue.
In truth and in fact , in order to achieve any weight loss or change in

body configuration most persons must follow a program of diet and
exercise.
PAR. 10. Respondents ' advertisements and promotional materials

have the tendency and capacity to exploit people who are obese and
who are vulnerable to the influence of advertisements and promotional

materials which extend the hope of easily ridding themselves of fatty
tissue without a regulated diet and a program of exercise.
As a consequence of respondents '

false and misleading acts and

practices , obese persons may be , and are induced to forego proper
medical treatment , thereby worsening or exposing themselves to the
problems which commonly accompany obesity including, but not limited
, diabetes , circulatory problems and heart disease.

PAR. 11. Therefore , the advertisements and other statements and

respondents ' failure to disclose material facts referred to in Paragraphs
Five , Nine and Ten , and set forth in Paragraphs Six and Seven , were
and are false , misleading and deceptive in material respects and

,"
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false adVf:!rtisements "

as that term is

defined in the Federal Trade Commission Act.
PAR. 12. The respondents ' use of the aforesaid false , misleading and
deceptive statements and representations and their failure to disclose
material facts , as aforesaid has had , and now has , the tendency and

capacity to mislead and deceive members of the public into the
erroneous and mistaken belief that said statements were , and are , true
and complete , and to induce members of the public to purchase
substantial quantities of respondents ' products by reason of said

erroneous and mistaken belief.
PAR. 13. In the course and conduct of their aforesaid business ,

and at

all times mentioned herein , respondents have been , and are now in
substantial competition in or affecting commerce with corporations
firms and individuals who sel1 products of the same kind and nature as
those sold by respondents.

PAR. 14. The aforesaid al1eged acts and practices of respondents
Stewart Frost , Inc. , aNew York corporation and Stuart Frost , Inc. , a
New Jersey corporation , and Alvin Meyer and Elaine Nelson , were and
are al1 to the prejudice and injury of the public and of respondents

competitors and constituted , and now constitute unfair methods of

competition and unfair and deceptive acts and practices in or affecting

commerce in violation of Sections

5 and 12 of the Federal Trade

Commission Act.
COUNT II

Al1eging violation of Sections 5 and 12

of the Federal Trade

Commission Act , the al1egations of Paragraphs Two and Four hereof
are incorporated by reference in Count 11 as if ful1y set forth verbatim.
PAR. 15. In the course and conduct of their business as aforesaid
respondents , as licensors , now cause and for some time last past have
caused their weight and body reducing products and method , product
test results

, promotional and advertising materials , testimonials and

efficacy claims to be made available for use pursuant to the license
agreements with Stewart Frost , Inc. , a New York corporation , Stuart
Frost , Inc. , a New Jersey corporation , Alvin Meyer and Elaine Nelson;
and furthermore have retained the right to approve and disapprove any
and al1 advertising claims used by the licensee.
PAR. 16. By granting a license to Stewart Frost , Inc. , a New York
corporation , Stuart Frost , Inc. , a New Jersey corporation , Alvin Meyer
and Elaine Nelson and by engaging

in the acts and practices

described in the foregoing Paragraph Fifteen ,

as

respondents Trim-

Way Figure Contouring, Ltd. and Sam Bernard have placed in the
hands of the other corporate and individual respondents named herein
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the means and instrumentalities by which they may disseminate or
cause to be disseminated certain advertisements and promotional

materials for the purpose of inducing, and with the likelihood of
inducing, directly or indirectly, the purchase of Slim- Quik , which may
mislead members of the consuming public.

PAR. 17. In the course and conduct of their aforesaid business ,

and at

all times mentioned herein , respondents Trim- Way Figure Contouring, Ltd. and Sam Bernard have been , and are now , in substantial
competition in or affecting commerce with corporations , finns and
individuals who sell weight and body reducing products and devices of
the same general kind and nature as those sold by respondents.
PAR. 18. The aforesaid alleged acts and practices of respondents were

and are all to the prejudice and injury of the public and of respondents
competitors and constituted , and now constitute unfair methods of
competition and unfair and deceptive acts and practices in commerce , in
violation of Sections 5 and 12 of the Federal Trade Commission Act.
DECISION AND ORDER

The Commission having issued its modified complaint on March I
1976 charging respondents named in the caption hereof with violation
of the Federal Trade Commission Act , and respondents having been
served with a copy of that complaint; and

The Commission having withdrawn the matter from adjudication for
the purpose of negotiating a settlement by entry of a consent order;

and
Respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order , an admission by
respondents of all jurisdictional facts set forth in the complaint , a
statement that the signing of the agreement by respondents is for
settlement purposes only and does not constitute an admission by
respondents that the law has been violated as set forth in such

complaint , and waivers and provisions as required by the Commission
Rules; and

The Commission having considered the aforesaid agreement and
having determined that it provides an adequate basis for appropriate

disposition of this proceeding, and having thereupon placed such
agreement on the public record for a period of sixty (60) days , in
further conformity with the procedure prescribed in its Rules , the
agreement is hereby accepted , the following jurisdictional findings are
made , and the following order is entered;
1. Respondent Stewart Frost , Inc. , a New York corporation , is a
corporation organized , existing and doing business under and by virtue
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of the laws of the State of New York , with its offce and principal place
of business located at 551 Fifth Ave. , New York , New York.
2. Respondent Stuart Frost , Inc. , aNew Jersey corporation , is a

corporation organized , existing and doing business under and by virtue
of the laws of the State of New Jersey, with its principal office and
place of business located at 485- 511 Main St. , Fort Lee , New Jersey.
3. Respondents Alvin Meyer and Elaine Nelson are officers of
Stewart Frost , Inc. , aNew York corporation and Stuart Frost , Inc. a
New Jersey corporation. They formulate , direct and control the
policies , acts and practices of said corporations , and their address is c/o
Merlite Industries , Inc. , 1I4 Fifth Ave. , New York , New York.
4. Respondent Trim-

Way Figure Contouring, Ltd. is a corpora-

tion organized , existing and doing business under and by virtue of laws
of the State of New York , with its office and principal place of business
located at 658 Central Ave. , Scarsdale , New York.
5. Respondent Sam Bernard is an officer of Trim- Way Figure
Contouring, Ltd. He formulates , directs and controls the policies , acts
and practices of said corporation , and his address is the same as that of
said corporation.
6. The Federal Trade Commission has jurisdiction of the subject

matter of this proceeding and of the respondents , and the proceeding is
in the public interest.
ORDER

It is ordered That Stewart Frost , Inc. , a New York corporation , and
Stuart Frost , Inc. , a New Jersey corporation , their successors and
assigns , and Alvin Meyer and Elaine Nelson , individual1y and as
officers of said corporations , and said respondents ' officers , agents
representatives and employees directly or through any corporation

subsidiary, division or other device , in connection with the advertising,
offering for sale , sale and distribution of any products or services for
the treatment of obesity which utilize a body wrapping device
procedure or method , in or affecting commerce as " commerce " is
defined in the Federal Trade Commission Act , do forthwith cease and
desist from:
1. Representing, oral1y, visual1y or in writing, directly or indirectly,

that:
a) Use of said products or services wil result in any loss of weight or
permanent reduction in size in any part of the body.

b) Use of said products or services in the treatment of obesity is safe
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and may be used by all persons without danger of physical harm or
injury therefrom.
2. Using visual ilustrations , representations or depictions , such as
before " and " after " pictures , in television commercials and any other
advertising or promotional materials ,

which misrepresent the efficacy

of said body reducing products , services , devices , procedures or

methods.
3. Advertising, offering for sale , selling or distributing any products
or services for the treatment of obesity which utilize a body wrapping
device , procedure or method unless the advertising and promotional

material contain the following caution in a clear and conspicuous

manner:
(a)
CAUTION
If you suffer from circulation problems , varicose
veins , phlebitis , or diabetes , consult your physician before using.
(b) In advertisements in newspapers or other periodicals , said
Caution " shall be printed in at least 11 point type.
(c)

In advertisements placed on

television broadcasts ,

the word

Caution " and the statement: " Caution: If you suffer from circulatory
problems , varicose veins , phlebitis , or diabetes , consult your physician
before using " shall be clearly and conspicuously placed on the television
screen for a period of time not less than eight (8) seconds duration.

(d) Respondents shall include clearly and conspicuously on each
bottle or container , with nothing to the contrary or in mitigation
thereof , the " Caution " set forth in Paragraph 3(a) hereinabove.
Provided , however That the word " CAUTION " shall be printed in 18
point boldface type and the remaining language shall be printed in not

less than 11 point type.

It
is
ordered That Trim- Way Figure Contouring, Ltd. , a corporation , its successors and assigns , and Sam Bernard , individually and as

an officer of said corporation , and respondents ' officers , agents
representatives and employees , directly or through any corporation
subsidiary, division or other device , or through its franchisees or
licensees , in connection with the licensing, franchising, advertising,
offering for sale , sale or distribution of any products or services for the
treatment of obesity which utilize a body wrapping device , procedure
or method , in or affecting commerce as " commerce " is defined in the
Federal Trade Commission Act , do forthwith cease and desist from:

4. Granting a license or franchise to any prospective licensee or

franchisee for the manufacture , advertising, use , offering for sale , sale
or distribution of any products or services for the treatment of obesity
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procedure or method , without
delivering to each such prospective licensee or franchisee a copy of the
order herein and receiving from such prospective licensee or franchisee
which utiJze a body wrapping device ,

a signed acknowledgement of receipt and agreement to adhere to the
requirements of Paragraphs 1 , 2 and 3 of Part I of this order as a

condition of the granting of the license or franchise.
5. Furnishing, disseminating or making available to any licensee or
or materials
promotional literature
franchisee , any advertisements and
which are or may be utilized by such licensee or franchisee in
connection with the offering for sale , sale , distribution and promotion of
any products or services for the treatment of obesity which utilize a
body wrapping device , procedure or method , which violates Paragraphs
2 or 3 of Part I of this order.

It isfuriher ordered That:
1. All respondents set forth under Part I and Part II of this order
shall maintain for a five (5) year period complete and detailed records
of the names and addresses of all purchasers , franchisees or licensees

of any products or services for the treatment of obesity which utiJze a
body wrapping device , procedure or method and said respondents shall

also keep copies of all franchising and licensing agreements. Such
records shall be made available for examination and copying by a duly
authorized representative of the Federal Trade Commission , upon

reasonable notice , during normal business hours.

2. :- a provision of this order shall be construed in any way to annul
invalidate , repeal , terminate , modify or exempt respondents from
complying with agreements , orders or directives of any kind obtained
by any other agency or act as a defense to actions instituted by
municipal or State regulatory agencies. No provision of this order shall
be construed to imply that any past or future conduct of respondents
complies with the rules and regulations of ,

or the statutes administered

by the Federal Trade Commission.
3. Respondents shall deliver a copy of this order to cease and desist
to all personnel or agents of respondents responsible for the

preparation , creation , production or publication of the advertising of all
products and services covered by this order.
4. Respondents shall deliver , by certified or registered mail , return
receipt requested , a copy of this cease and desist order to all persons
franchisees or licensees now engaged , or who become engaged in the
advertising, offering for sale , sale , use or distribution , of any of

respondents ' products or services for the treatment of obesity which
utilize a body wrapping device , procedure or method.

STEW ART FROST ,
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5. Respondents shan deliver a copy of this order to an present and
future employees engaged in the sale of respondents ' products or

services and shall secure from each such person a signed statement
acknowledging receipt of a copy of this order.
6. Respondents shan notify the Commission at least thirty (30) days
prior to any proposed change in the corporate respondents such as

dissolution , assignment or sale , resulting in the emergence of a
successor corporation or corporations , the creation or dissolution of

subsidiaries , a change in the corporate name or address or any other

chang;e in the corporations which may affect compliance obligations
arising; out of this order.
7. Each

individual respondent named herein shan promptly notify

the Commission of the discontinuance of his or her present business or
employment and/or his or her affiliation with a new business or

employment. Such notice shall include

such respondents ' current

business address and a statement as to the nature of the business or
employment in which he or she is engaged , as wen as a description of
his or her duties and responsibilities.
8. Respondents shan

within sixty (60) days after service upon them

of this order , fie with the Federal Trade

Commission a report ,

in

writing, setting forth in detail the manner and form in which they have
complied with this order.
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IN THE MATTER OF

E1\CYCLOPAEDIA BRITANNICA , INC. , ET AL.
Docket 8908. Order ,

Mar.

, 1976

Denial of respondents ' motion to reopen the record and proceeding$ to afford them
opportunity to conduct discovery upon and defend against non-record secret
facts , information and/or evidence.

ORDER DENYING MOTION TO REOPEN RECORD AKD
PROCEEDINGS

Respondents have moved that we reopen the record and proceedings
in the above-styled matter to afford Britannica the opportunity "

conduct discovery upon and defend against the non- record secret facts
information and/or evidence that are being

considered by this

Commission in reaching its decision " in this appeal.
The motion arises out of a Freedom of Information Act request filed
by respondents. In midst of the adjudicative proceedings ,

respondents

fied with the Secretary of the Commission a Freedom of Information
Act request for the Analytical Program Guide

for the Direct Sellng

Industry and other related documents. The Secretary released part of
the materials requested , and the respondents appealed to the

Commission the Secretary s denial of further access to the documents.
The Commission reviewed the matter , as it was required to do under
the applicable provisions of the Commission s Rules of Practice 1 which

were promulgated pursuant to the Freedom of Information Act. ' The
Commission also fied , pursuant to the order of the U. S. District Court
(N. D. Il), a " Revised Index and Justif',ation for Withholding
Documents, " The Revised Index characterizes some of the documents
as " pre- decisional communications " a term utilzed by the Supreme
Court to describe

non-evidentiary documents which were exempt

because they were " deliberations comprising part of a process by which
v.
Sears
governmental decisions and policies are formulated. NLRB
Roebuck
Co. 421 U. S. 132 , 158 (1975). Citing the Commission
Freedom of Information Act review and its use of the descriptions
pre- decisional communications " in the Revised Index , the respondents
contend that the Commission has

utilized the documents in the

decision- making process in this adjudicative matter.
This motion is plainly without merit. The Commission has based its
determinations and order in

this matter solely

compiled in Dkt. No. 8908. Accordingly,
'Section4, 11(aJ(2).
I 5U. C. 52(c)(6)(A)(i;).

upon the record
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It
is
ordered That respondents ' motion to reopen the record and
proceedings in the above-styled matter be , and it hereby is , denied.
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IN THE MATTER OF

ENCYCLOPAEDIA BRITANNICA , INC. , ET AL.
Docket

89()8.

Order ,

MaT.

, 1976

Denial of respondents ' motion to postpone decision.

ORDER DENYING MOTION TO POSTPO:oE ISSUANCE OF FINAL
DECISION AND ORDER

Respondents have moved to postpone the decision in the appeal of
the above-styled matter. The motion arises out of a Freedom of
Information Act request for a copy of the Analytical Program Guide
for the Direct Sellng Industry and other related documents. The

Commission denied in part respondents ' request and respondents have
sought judicial review of the Commission s determination in the
Federal courts. The reason set forth for respondents ' motion to

postpone is to afford respondents " an adequate opportunity to examine
and comment upon , or take other appropriate steps with respect to

hitherto undisclosed matter which may have been considered by the
Commission or the Administrative Law Judge in

the course of this

proceeding.

As the Commission has pointed out in denying respondents ' Motion
the decision and order in this
matter * have been based solely upon the record evidence in Dkt. 8908.
Thus there is no " undisclosed matter " utilzed in the Commission
to Reopen the Record and Proceedings ,

determinations in this matter. Accordingly,

It is ordered That
it hereby is , denied.
. R

port

in this Volume.

respondents '

Motion to Postpone Decision be , and

).
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IN THE MATTER OF

PEACOCK BUICK , INC. , ET AL.
Dockct

8976,

Order ,

Mar.

, 1976

Denial of respondents ' motion for reconsideration of opinion and final order forbiddingthe misrepresentation of the necessity of credit insurance and requiring

disclosure that such insurance is not required.

Appearances
Jerr W. Boykin ,

For the Commission:
Dershowitz

and

Michael E. K. Mpras , Michael

Frank H. Addonizio.

For the respondents:

Stein , Mitchell

Mezi1Ws Washington , D.

ORDER DENYING PETITION FOR RECONSIDERATION

The Commission issued its opinion and final order in this matter on
December 19 , 1975 (86 F. C. 1532), and respondents were served with
both on January 16 , 1976. By motion dated February 2 , 1976

respondents have petitioned for reconsideration of Paragraphs 1(6) and
1(7) of the order , pursuant to Section 3. 55 of the Commission s Rules of

Practice. Complaint counsel oppose the motion as inappropriate for
reconsideration and defective on its merits.

This case involved practices in the sale of new and used cars. The
Commission held that respondents had committed several violations of
Section 5 of the Federal Trade Commission Act (15 U. C. 945), among
which was that respondents , through sales agents , misrepresented to
certain customers that it would be necessary for those customers to
purchase credit life insurance in order to secure automobile financing

from area lending institutions. In fact the lending institutions in
question did not require such insurance as a precondition for extension
of a loan. Order Paragraphs 1(6) and 1(7) were designed to remedy the

violation by forbidding respondents from misrepresenting the necessity of credit insurance (Par.

1(6) J and by requiring

respondent

disclose affirmatively, orally and in writing, that such insurance is not
required (Par. 1(7))

In their motion for reconsideration , respondents argue that the
practice which the Commission s order condemns is immunized from

Commission review by the McCarran- Ferguson Act (15 U.

C. 91011

seq. This issue was briefed cursorily by respondents in the main
proceeding, and dismissed by the Commission in summary fashion.

Respondents in their motion for reconsideration cite certain Federal

court cases reported subsequent to the time of oral argument and
decision , which in their view warrant a different disposition.

We

agree
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with complaint counsel that the cases cited by respondents do no more
than articulate points that might as readily have been raised earlier in
the proceeding. Nonetheless , we have reviewed these cases and
considered the substance of respondents '

motion which ,

for reasons

indicated below , must be denied.
The McCarran- Ferguson Act provides in part that
No Act of Congress shall he construed to invalidate , impair , or supersede any law
enacted by any Stale for the purpose of regulating the business of insurance , or which
imposes a fee or tax upon such business ,
business of insurance

Provided

unless such Act specifically relates to the

That after June 30 ,

1948 * * .. the Federal Trade

Commission Act , as amended , shall be applicable to the business of insurance to the
extent that such business is not regulated by State law. (15 V.

C. 91012.

A threshold question is whether an automobile dealer

s practice of

tellng customers that they must buy credit insurance in order to obtain
financing constitutes the " business of insurance

" as used mthin the

statute. As the Supreme Court has recognized , the legislative history of
the McCarran- Ferguson Act provides litte guidance as to the meaning
of the " business of insurance. " The Act was passed in response to the
Court' s decision in
United States
v. South- Eastern Underwters Assn.
322 U. S. 533 (1944), which raised the possibility of massive Federal
antitrust intrusion into what had theretofore been considered a State
regulatory function , primarily involving insurance ratemaking. Congressional debate centered largely on the relationship between
insurance rate making and antitrust laws , and upon State taxation of
insurance companies. See
SEC
v.
National Securities , Inc. 393 U.
450 , 458- 59 (1968). In attempting its own definition , the Court said:

The relationship between insurer and insured , the type of policy which could be issued
its reliability, interpretation , and enforcement- these were the core of the " business of
insurance. " Undoubtedly, other activities of insurance companies relate so closely to their
status as reliable insurers that they too must be placed in the same class. But whatever
the exact scope of the statutory tenn , it is clear where the focus was- it was on the
relationship between the insurance company and the policyholder. Statutes aimed at
protecting or regulating this relationship, directly or indirectly, are laws regulating the
business of insurance. " (393 U. S. 459)

While the District Court cited by respondents may be correct in
asserting that the insurer- insured relationship H is

boundary of (the McCarran- FergusonJ

Act"

not the all- inclusive

lProctor

(No. 249- 722 ,

Mutual Autom.obile Insurance Com.pany

v.

D.

State Farm
C. Jan. 21

1976)), we must also bear in mind the admonition that:
National Securities

indicates that the MFA is to be narrowly construed in the face of

valid federal regulatory interests;

interests is to be sought.

430 , 436 (D.

(SEC

aCC01l11/Odation
v.

of federal and state regulatory

Republic National Life Insurance Co. 378 F. Supp.

Y. 1974), emphasis added.
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Any analysis of a transaction to determine whether it constitutes the

business of insurance " cannot end with the simple determination that
an insurance policy is somehow involved , however tangentially. The
transaction as a whole must be carefully evaluated to ascertain the
nature and significance of the interests which come into play. It is
perhaps no accident that the cases cited by respondent , and others on

this subject , have sought to define the " business of insurance " in terms
insurers , e. , SEC
or
of certain activities of
insurance companies
National Securities , Inc. , supra. ; Dexter v. Equitable Life Assurance
Addrisi
Society of the United States 527 F. 2d 233 (2d Cir. 1975);
Equitable Life Assurance Society of the United States 503 F. 2d 725
cert. denied 420 U. S. 929 (1975). The transactions of a
(9th Cir. 1974),
company whose principal purpose is to sell insurance are , after all
those most likely to involve primarily the interests which Congress
intended be left to State regulation. Where , as here , we deal with a
company which is not an insurance company at all , whose business

touches on insurance in only a small way, the utmost care must be
exercised to ensure that predominantly non- insurance

aspects of the

business are not immunized from Federal supervision by the mere
presence of an aleatory contract.
Scrutiny of the transaction challenged here makes clear that what is
essentially involved is the

arrangement of credit

by an automobile

vendor. The Federal interest in ensuring that the business of financing

be undertaken honestly is embodied not merely in the Federal Trade
Commission Act' s proscription of " unfair or deceptive " acts or
practices , but as well in the explicit requirements of the Truth in
Lending Act (15 U. C. 91601 et seq. and its implementing Regulation
Z (12 C.

R. 9226).

As respondents themselves pointed out in their appeal brief before
the Commission , Congress and the Federal Reserve Board have spoken

explicitly with respect to the duties of a vendor offering insurance
incident to the extension of credit. Regulation Z requires that a
creditor who offers credit life insurance must include it when itemizing
the finance charge , and for purposes of computing the annual

percentage rate of the loan , unless such insurance is not required by the
creditor for the extension of credit ,

and the consumer has made a

written election to accept such insurance , follo\\ing written disclosure
that it is optionall12 C. R. 9226.4(a)(5) J. In tbe instant case it appears
that respondents obtained signed statements from consumers indicating their willngness to accept credit insurance ,

and those statements

included a disclosure that such insurance was optional. Testimony of
consumers indicated , however , and the Commission so found , that oral
representations by salesmen were sometimes used to mislead borrow-
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ers into believing that credit life insurance

was required ,

thereby

destroying the effect of the written disclosure.
Respondents ' misrepresentations did not deal with the tenYS of an
insurance poEcy, nor bear in any way upon the relationship between an

insurer and its insured. The misrepresentations did , however , sorely
mislead consumers as to the conditions under which they would be
granted credit and the amount they would have to pay to obtain it. We
think that any reading of the McCarran- Ferguson Act which would

harmonize the Congressional goal of Federal non- interference with the
business of insurance " with the goal of Federal

prevention of

deceptive credit practices must lead to the conclusion that the precise
practice involved here is not , within the statutory contemplation , the
business of insurance. " If the " business of insurance " intrudes upon

the business of financing, we think it does so only at the point at which
insurer
regarding
particular details of the policy being purchased. To hold otherwise , we
believe , would do little to effectuate the Congressional desire to leave
regulation of the business of insurance to the States , but do much to
thwart the clear Federal interest in preventing deception in the sale of
automobiles in or affecting commerce and in credit financing generally.
We do not believe , as respondents would have it , that the McCarranFerguson Act was intended to encroach so fundamentally on areas of

the borrower or his lender may seek to deal with the

Federal concern other than insurance ,

nor do we find in any of the

cases cited by respondents warrant for concluding otherwise.

For the foregoing reasons we believe

that the opinion of the

Commission is correct in concluding that entry of order Paragraphs 1(6)
and 1(7) is not barred by the McCarran- Ferguson Act , and accordingly,
It

is

ordered

That respondents '

motion for reconsideration be , and it

hereby is , denied.
, Reaponrlenta a180 argue that the practice involved here is subject to regulllion by the Commonwealth of Virginia.
The Virginia inaurance code rited by respondents prohibits in genersl tenns faJse represenl3tions " with re"peel to the
51. Whether this constitutes the type of regulation
!U. 52(2); see aIM
business of imurance " VA Code
necessary to immunize a practice from Commi"sion scrutiny need not be resolved , inasmuch as we have concluded that
here is not the business of insurance.
McCarTan- Ferguson Act the practice at issue
for purposes of the
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IN THE MATTER OF

J & J FURNITURE CORP. , ET AL.
CONSE

ORDER , ETC. ,

IN REGARD TO ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket C- 2800.

Complaint ,

Mar.

1976- Decision ,

Mar.

, 1976

Consent order requiring aNew Yark City seller and distributor of furniture and home
appliances , among- other things where sales presentations have been made in
whole or in part in Spanish ,

to cease failing to furnish buyers with Spanish
language translations of contracts , agreements or other documents used in

connection with retail credit sales. Further ,

respondents are required to

prominently display in-store notices of customers ' right to receive all necessary
documents in both Spanish and English.

Appearances
For the Commission:

Sandra

For the respondents:

Wallman

L.

Bird.
Liebman New York City.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act and

by virtue of the authority vested in it by said Act , the Federal Trade
Commission having reason to believe that J & J Furniture Corp. , a
corporation , and Luis R. Jerez , individually and as an offcer of said
corporation , have violated Section 5 of said Act , and it appearing to the
Commission that a proceeding by it in respect thereof would be in the
puhlic interest ,

hereby issues its complaint , stating its charges in that

respect as folJows:

PARAGRAPH 1. Respondent J & J Furniture Corp. is a corporation
organized , existing and doing business under and by virtue of the laws
of the State of New York , with its offce and principal place of business
located at 179 East 116th St. , New York , New York.

Respondent Luis R. Jerez is an officer of said corporate respondent.
He formulates ,

directs and controls the policies ,

acts and practices of

the corporate respondent ,

including those hereinafter set forth. His
business address is the same as that of the corporate respondent.
PAR. 2. Respondents are now , and for some time last past have been

engaged in the advertising, offering for sale , sale and distribution to
the public of furniture and home appliances.

PAR. 3. In the course and conduct of their business , as aforesaid
respondents have engaged in and are now engaged in commerce , or
their practices affect commerce , as H commerce " is defined in the
Federal Trade Commission Act , as amended. Respondents purchase for
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resale furniture and home appliances from suppliers located in various
States of the United States. Respondents cause these products , when
purchased by them , to be transported from the place of manufacture or
purchase to their business establishment located in New York.
In addition , respondents have disseminated and have caused to be
disseminated advertisements concerning said products in newspapers

and radio broadcasts of interstate circulation. Said advertisements have
been disseminated for the purpose of inducing the purchase of

respondents ' merchandise.
PAR. 4. In the course and conduct of their business as aforesaid , and

for the purpose of inducing consumers who only speak , read , write or
understand Spanish , or consumers whose predominant language

Spanish to purchase their products , respondents have disseminated and
in commerce , advertisements in the

have caused to be disseminated ,

Spanish language and , in a substantial

number of instances ,

have

caused their sales personnel to conduct oral sales presentations to such
consumers in the Spanish language.
PAR. 5. In the further course and conduct of their business as

aforesaid , and for the purpose of facilitating the purchase of their
merchandise , respondents regularly extend credit or arrange for credit
to be extended to retail purchasers.
In connection with said credit transactions , respondents utilize
contracts , documents , notices , forms or other legal instruments which
are printed only in the English language.
PAR. 6. In the further course and conduct of their business as

aforesaid , respondents fail to provide customers who only speak , read
write or understand Spanish , or whose predominant language

Spanish , with a complete and accurate translation in Spanish of the
documents normally executed and provided to customers in connection

with credit sales ,

or which are required by law to be provided to

customers in connection with such sales at the time of the transaction.
PAR. 7. Respondents ' failure to provide customers who only speak
read , write or understand Spanish , or whose predominant language is
Spanish , with a full and complete translation in Spanish of all the
documents described in Paragraph Six hereof, deprives a substantial

number of Spanish-speaking

consumers , many of whom have been

induced to deal with respondents as a result of respondents ' advertisements or sales presentations in Spanish , of the opportunity to receive

full and adequate disclosure

of the

agreements they have entered into ,

tems and conditions

of any

of their rights and obligations

under such agreements , and of other written infonnation or notices

normally provided to consumers at the time of the transaction.
Therefore , the acts and practices of respondents , as set forth in

J & . J FIJRNlTlJRE CORP , ET AL.
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Paragraphs Five and Six hereof, were and are unfair , misleading and

deceptive.

PAR. 8. In the course and conduct of their aforesaid business ,

and at

all times mentioned herein , respondents have been and are now ,

in

substantial competition in commerce , with corporations , firms and

individuals in the sale of furniture , home appliances and other products

of the same general kind and nature as those sold

by respondents.

PAR. 9. The aforesaid acts and practices of the respondents , as herein

alleged , were and are all to the prejudice and injury of the public and of
respondents ' competitors and constituted and now constitute unfair
methods of competition in or affecting

commerce and unfair and
deceptive acts and practices in or affecting commerce , in violation of

Section 5 of the Federal Trade Commission Act.
DECISION AND ORDER

The Federal Trade Commission having initiated an investigation of

certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the New York Regional Offce
proposed to present to the Commission for its consideration and which
if issued by the Commission , would charge respondents with violation
of the Federal Trade Commission Act; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order , an admission by the

respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint , a statement that the signing of said agreement is for
settement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such complaint

and waivers and other provisions

as required by the Commission

Rules; and
The Commission having thereafter considered the matter and having

determined that it had reason to believe that the respondents have
violated the said Act , and that complaint should issue stating its
charges in that respect , and having thereupon accepted the executed
consent agreement and placed such agreement on the public record for
a period of sixty
(60)
days , and having duly considered the comments
fied thereafter pursuant to Section 2. 34 of its Rules , now in further
conformity with the procedure prescribed in Section 2. 34 of its Rules
the Commission hereby issues its complaint , makes the following
jurisdictional findings , and enters the following order:
1. Respondent ,

& J

Furniture Corp. is a corporation organized

existing and doing business under and by virtue of the laws of the State
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of New York , with its office and principal place of business located at
179 East 116th St. , Kew York , New York.
Respondent Luis R. Jerez is an officer of said corporation. He

formulates , directs and controls the policies , acts and practices of said
corporation and his business address is the same as that of said

corporation.
2. The Federal Trade Commission has jurisdiction of the subject

matter of this proceeding and of the respondents , and the proceeding is
in the public interest.

ORDER

It is ordered That respondents J & J Furniture Corp. , a corporation
its successors and assigns and its officers , and Luis R. Jerez
individually and as an officer of said corporation , and respondents

agents , representatives and employees , directly or through any
corporation , subsidiary, division or other device , in connection with the
advertising, offering for sale , sale , and distribution of furniture , home
appliances or of any other products and services in or affecting

commerce , as " commerce " is defined in the Federal Trade Commission
Act , as amended , do forthwith cease and desist , in connection with
credit sales in which the sales presentation has been conducted in whole

or in part in Spanish , from:
1. Failng to furnish consumers executing any contracts agree
ments or other documents in connection with such sales , a complete and

accurate translation in Spanish of each such writing, prior to the
execution of the same.
2. Failing to furnish consumers with complete and accurate
translations in Spanish of any other documents , notices or disclosures
normally provided to consumers in connection with respondents ' credit
sales at the time of the transaction.
Provided , however That nothing in this order shall be understood to

documents which serve merely as a
memorandum of sale and do not , in themselves , contain covenants
apply to sales receipts or other

disclaimers or other provisions defining the rights and responsibilities
of the parties.
Further provided That respondents must comply with subparagraphs 1 and 2 of this order by providing consumers either with:
a. bilngual documents containing all the provisions and disclosures
in both English and Spanish , or

b. separate documents containing complete and accurate transla-

tions in Spanish of each English language document , and which shall
contain in a clear and conspicuous manner in the Spanish language , the
following heading in boldface 10 point type:

J & J FVHKITVRE CORP. , ET AL.
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READ THIS FIRST
THIS IS A TRANSLATION OF THE DOCUME T OR DOCUMENTS
YOU HAVE RECEIVED OR ARE ABOUT TO SIG
It is Jurther ordeTed That respondents prominently display, in at
least two different locations on their premises , one of them being the
location where customers usually execute consumer credit instruments
or other legally binding documents , the following notice in Spanish:

OTICE TO SPANISH SPI:AKIKG CUSTOMERS

IF YOC ARE A SPANISH. SPEAKIKG CUSTOMER AND THE SALES PRES.
IN WHOLE OR IN PART IN SPANISH , YOU ARE
ENTITLED TO RECEIVI: A SPANISH TRANSLATION OF THE CREDIT
CONTRA"T A:OD OF THE OTHER DOCUMENTS RI:LATED TO THE FINAKC.
E:OTATION WAS MAD 1: ,

ING OF YOUR PURCHASE BEFORE YOU SIGN AKYTHING. DO NOT SIGN A:OY

DOCUMEKTS UNTIL YO!; HAVE RE"I:IVED AND READ THE SPANISH
TRANSLATIOKS.
It is Jurther ordered

With respect to each account

in which

translations in Spanish are provided , as required herein , that respondents shall maintain in their fies , for a period of two years , statements
signed by respondents ' customers acknowledging receipt of such

translations.
It is Jurther ordered That respondents deliver a copy of this order to
cease and desist to all operating divisions and to all present and future
making sales presentations and in
the consummation of any consumer credit transactions.

personnel of respondents engC?ged in

It is Jurther ordered
least thirty

(30)

That respondents notify the Commission at

days prior to any proposed change in the corporate

respondent such as dissolution , assignment or sale resulting in the
emergence of a successor corporation , the creation or dissolution of
subsidiaries or any other change in the corporation which may affect

compliance obligations arising out of this order.

It is Jurther ordered That the individual respondent named herein
promptly notify the Commission upon the discontinuance of his present
business and of his affiiation with a new business or employment. Such

notice shall include respondent's current business address and a
statement as to the nature of the business or employment in which he is

engaged as well as a description of his duties and responsibilties.
It

is

Jurther ordered

That no provision

of this order shall be

construed in any way to annul , invalidate , repeal , terminate , modify or
exempt respondents from complying with agreements , orders or

directives of any kind obtained by any other agency, or act as a defense

to actions instituted by municipal or State regulatory agencies. :provision of this order shall be construed to imply that any past or
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future conduct of respondents complies with the rules and regulations
, or the statutes administered by the Federal Trade Commission.

It is further ordered That the respondents herein shall within sixty

(60) days after service upon them of this order ,

file with the

Commission a report , in writing, setting forth in detail the manner and

form in which they have complied with this order.
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IK THE MATTER OF

DABY' S Ft.RNITURE CORP. , ET AL.
CONSENT ORDER , ETC. , IN RBGARD TO ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSIOK ACT
Docket C- 2801. Complm:nt ,

Mar

1976- Decision , MaT. R ,

1976

Consent order requiring aNew Yark City seller and distributor of furniture and home
appliances , among other things where sales presentations have been made in
whole or in part in Spanish ,

to cease failing to furnish buyers with Spanish
language translations of contracts , agreements or other documents used in

sales. Further , respondents are required to
prominently display in-slore notices of customers ' right to receive all necessary
documents in both Spanish and English.
connection with retail credit

Appearan.es
For the Commission:

Sandra

For the respondents:

Pro se.

L.

Bird.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act and

by virtue of the authority vested in it by said Act , the Federal Trade
Commission having reason to believe that Daby s Furniture Corp. , a
corporation , and Felix Ortiz , individuaUy and as an offcer of said
corporation , have violated Section 5 of said Act , and it appearing to the
Commission that a proceeding by it in respect thereof would be in the
public interest , hereby issues its complaint , stating its charges in that
respect as foUows:
PARAGRAPH 1. Respondent Daby

s Furniture Corp. is a corporation

organized , existing and doing business under and by virtue of the laws
of the State of New York , with its office and principal place of business
located at 560 West 207th St. , New York , New York.
Respondent Felix Ortiz is an individual and an offcer of said
corporate respondent. He fornmlates , directs and controls the policies
acts and pracUces of the corporate respondent , including those

hereinafter set forth. His business address is the same as that of the
corporate respondent.
PAR. 2. Respondents are now , and for some time last past have been
engaged in the advertising, offering for sale , sale and distribution to

the public of furniture and home appliances.

PAR. 3. In the course and conduct of their business as aforesaid
respondents have engaged in and are now engaged in commerce or
their practices affect commerce , as " commerce " is defined in the
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Federal Trade Commission Act , as amended. Respondents purchase for
resale furnitUle and home appliances from suppliers located in various

States of the United States. Respondents cause these products , when
purchased by them , to be transported from the place of manufacture or
purchase to their business establishment located in New York.
In addition , respondents have disseminated and have caused to be
disseminated advertisements concerning said products in newspapers
and radio broadcasts of interstate circulation. Said advertisements have

been disseminated for the purpose of inducing the purchase of

respondents ' merchandise.
PAR. 4. In the course and conduct of their business as aforesaid ,

and

for the purpose of inducing consumers who only speak , read , write or

understand Spanish or whose predominant language is Spanish to
purchase their products , respondents have disseminated and have

caused to be disseminated , in commerce , advertisements in the Spanish
in a substantial number of instances , their

language and have caused ,

sales personnel to conduct oral sales presentations to such consumers in
the Spanish language.

PAR. 5. In the further course and conduct of their business as

aforesaid , and for the purpose of faciltating the purchase of their
merchandise , respondents regularly extend credit or arrange for credit
to be extended to retail purchasers.
PAR. 6. In the further course and conduct of their business as

aforesaid , respondents fail to provide customers who only speak , read
write or understand Spanish , or whose predominant language

Spanish , with a complete and accurate translation in Spanish of the
retail instal1ment contract prior to the execution of the same.
PAR. 7. Respondents ' failure to provide customers who only speak
read , write or understand Spanish or whose predominant language is
Spanish , with a ful1 and complete translation in Spanish of the retail
instal1ment contract ,

prior to the execution of the same ,

deprives a

substantial number of Spanish-speaking consumers , many of whom
have been induced to deal with respondents as a result of respondents
advertisements or sales presentations in Spanish , of the opportunity to
receive ful1 and adequate disclosure of the terms and conditions of the
agreement they are about to enter into and of their rights and

obligations thereunder.

Therefore ,

the acts and practices of respondents , as set forth in

Paragraph Six hereof, were and are unfair , misleading and deceptive.
PAR. 8. In the course and conduct of their aforesaid business ,

and at

all times mentioned herein , respondents have been and are now in
substantial competition , in commerce , with corporations , firms and
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individuals in the sale of furniture , home appliances and other products
of the same general kind and nature as those sold by respondents.
PAR. 9. The aforesaid acts and practices of the respondents , as herein
alleged , were and are all to the prejudice and injury of the public and of
respondents ' competitors and constituted , and now constitute unfair

methods of competition in or affecting commerce and

unfair and

deceptive acts and practices in or affecting commerce , in violation of
Section 5 of the Federal Trade Commission Act.
DECISION AND ORDER

The Federal Trade Commission having initiated an investigation of

certain acts and practices of the respondents named in the caption
hereof , and the respondents having been furnished thereafter with a
copy of a draft of complaint which the

New York Regional Office

proposed to present to the Commission for its consideration and which
if issued by the Commission , would charge respondents with violation
of the Federal Trade Commission Act; and
The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order , an admission by the

respondents of all the jurisdictional facts set forth in the aforesaid

draft of complaint , a statement that the signing of said agreement is for

settlement purposes only and does not constitute an admission

by

respondents that the law has been violated as alleged in such complaint

and waivers and other provisions
Rules; and

as required by the Commission

The Commission having thereafter considered the matter and having
determined that it had reason to believe that the respondents have

violated the said Act , and that complaint should issue stating its
charges in that respect , and having thereupon accepted the executed
consent agreement and placed such agreement on the public record fOT
a period of sixty (60) days , and having duly considered the comments
fied thereafter pursuant to Section 2. 34 of its Rules , now in further
conformity with the procedure prescribed in Section 2. 34 of its Rules
the Commission hereby issues its complaint , makes the following
jurisdictional findings , and enters the following order:
I. Respondent Daby s Furniture Corp. is a corporation organized

existing and doing business under and by virtue of the laws of the State
of New York , with its office and principal place of business located at
560 West 207th St. , New York , New York.
Respondent Felix Ortiz is an offcer of said corporation. He

formulates , directs and controls the policies , acts and practices of said
corporation , and his principal office and place of business is located at
the above- stated address.
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2. The Federal Trade Commission has jurisdiction of the subject

matter of this proceeding and of the respondents , and the proceeding is
in the public interest.
ORDER
It is ordered

tion ,

That respondents Daby

s Furniture Corp. ,

its successors and assigns and its

a corpora-

officers , and Felix Ortiz

individually and as an offcer of said corporation , and respondents
agents , representatives and employees , directly or through any
corporation , subsidiary, division or other device , in connection with the
advertising, offering for sale , sale , and distribution of furniture , home
a ppliances or of

any other products and services

in or affecting

commerce , as " commerce " is defined in the Federal Trade Commission
Act , as amended , do forthwith cease and desist , in connection with
credit sales in which the sales presentation has been conducted in whole
or in part in Spanish , from:
1. Failing to furnish consumers executing any contracts , agree-

ments or other documents in connection with such sales , a complete and

accurate translation in Spanish of each such writing, prior to the
execution of the same.
2. Failing to furnish consumers ",oth complete and accurate
translations in Spanish of any other documents , notices or disclosures
normally provided to consumers in connection with respondents ' credit
sales at the time of the transaction.
Provided , however That nothing in this order shaH be understood to

apply to sales receipts or other documents which serve merely as a
memorandum of sale and do not , in themselves , contain convenants
disclaimers or other provisions defining the rights and responsibilties

of the parties.
Further provided

That respondents must comply with subpara-

graphs 1 and 2 of this order by providing consumers either with:
a. bilingual documents containing al1 the provisions and disclosures
in both English and Spanish , or
b. separate documents containing complete and accurate translations in Spanish of each English language document.
It is further ordered That respondents prominently display, in at
least two different locations on their premises , one of them being the
location where customers usually execute consumer credit instruments
or other legal1y binding documents , the following notice , in Spanish:

NOTICE TO SPANISH SPEAKING CUSTOMERS

IF YOU ARE A SPA ISH- SPEAKI G CCSTOMER A D THE SAL S PRESENTATION WAS MADE , IN WHOLE OR I PART I SPANISH , YOC ARE
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EKTITLED TO RECEIVE A SPANISH TRANSLATION OF THE CREDIT
cm,TRACT AND OF THE OTHER DOCUMENTS RELATED TO THE FINANCING OF YOUR PCRCHASE BEFORE YOU SIGN ANYTHING. DO NOT SIGN ANY

DOCUMENTS UNTIL YOC HAVE RECEIVED AND READ THE SPANISH
TRA SLA TIO
It

is

further ordered

With respect to each

account in which

translations in Spanish are provided , as required herein , that respondents shall maintain in their files , for a period of two years , statements
signed by respondents ' customers acknowledging receipt of such

translations.
It is further ordered That respondents deliver a copy of this order to
cease and desist to all operating divisions and to all present and future
personnel of respondents engaged in malGng sales presentations and in
the consummation of any consumer credit transactions.
It

is

further ordered That respondents notify the Commission at

least thirty (30) days prior to any proposed change in the corporate
respondent such as dissolution , assignment or sale resulting in the
emergence of a successor corporation , the creation or dissolution of
subsidiaries or any other change in the corporation which may affect
compliance obligations arising out of this order.
It
is
further ordered That the individual respondent named herein
promptly notify the Commission upon the discontinuance of his present
business and of his affiiation with a new business or employment. Such

notice shall include respondent's current business address and a
statement as to the nature of the business or employment in which he is

engaged as well as a description of his duties and responsibilties.
It is further ordered

That no provision

of this order shall be

construed in any way to annul , invalidate , repeal , terminate , modify or
exempt respondents from complying with agreements , orders or

directives of any kind obtained by any other agency, or act as a defense

to actions instituted by municipal or State regulatory agencies.
provision of this order shall be construed to imply that any past or
future conduct of respondents complies with the rules and regulations
, or the statutes administered by the Federal Trade Commission.
It

is

further ordered

That the respondents herein shaIl within sixty

(60) days after service upon them of this order ,

file with the

Commission a report , in writing, setting forth in detail the manner and

form in which they have complied with this order.
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IN THE MATTER OF

BUSCH' S JEWELRY CO. , INC. , ET AL.
SEKT ORDER , ETC. , IN REGARD TO ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT
Docket C- 2802.

Complaint ,

Mar.

1976- Decision ,

Mar.

, 1976

Consent order requiring aNew Yark City sel1er and distributor of jewelry and home
appliances , among other things where sales presentations have been made in
whole or in part in Spanish , to cease failng to furnish buyers with Spanish

language translations of contracts ,

agreements or other documents used in
respondents are required to

connection with retail credit sales. Further ,

prominently display in- store notices of customers ' right to receive all necessary
documents in both Spanish and English.

Appearances
For the Commission:

Sandra L. Bird.

For the respondents:

Milton L. Lavine Forest Hils , N.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act and

by virtue of the authority vested in it by said Act , the Federal Trade
Commission having reason to believe that Busch' s Jewelry Co. , Inc. , a
corporation , Busch' s Kredit Jewelry Co. , Inc. , a corporation , Busch'
Inc. , a corporation and Busch Stores , Inc. , a corporation , have violated
Section 5 of said Act , and it appearing to the Commission that a

proceeding by it in respect thereof would be in the public interest
hereby issues its complaint , stating its charges in that respect as
follows:
PARAGRAPH 1. Respondent Busch' s Jewelry Co. , Inc. , is a corporation

organized , existing and doing business under and by virtue of the laws
of the State of New York , with its offce and principal place of business
located at 35 West 14th St. , New York , New York.
Respondent Busch' s Kredit Jewelry Co. , Inc. , is a corporation
organized , existing and doing business under and by virtue of the laws
of the State of New York , with its office and principal place of business
located at 35 West 14th St. , :-ew York , New York.
Respondent Busch'

, Inc. is a corporation organized , existing and

doing business under and by virtue of the laws of the State of New
York , with its offce and principal place of business located at 35 West
14th St. , New York , New York.
Respondent Busch Stores , Inc. is a corporation organized , existing

and doing business under and by virtue of the laws of the State of New
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York , with its office and principal place of business located at 35 West
14th St. , New York , New York.
PAR. 2. Respondents are now , and for some time last past have been
engaged in the advertising, offering for sale , sale and distribution to
the public of articles of jewelry and home appliances.
PAR. 3. In the course and conduct of their business ,

respondents have

engaged in and are now engaged in commerce or their practices affect
commerce , as " commerce " is defined in the Federal Trade Commission
Act , as amended. Respondents purchase for resale jewelry and home
appliances from suppliers located in various States of the United

States. Respondents cause these products , when purchased by them , to

be transported from the place of manufacture or purchase to their
business establishments located in New York.
In addition , respondents have disseminated and have caused to be
disseminated advertisements concerning said products in newspapers

and radio broadcasts of interstate circulation. Said advertisements have
been disseminated for the purpose of inducing the purchase of

respondents ' merchandise.
PAR. 4. In the course and conduct of their business as aforesaid ,

and

for the purpose of inducing consumers who only speak , read , write or

understand Spanish or whose predominant language is Spanish to
purchase their products , respondents have disseminated and have

caused to be disseminated , in commerce , advertisements in the Spanish
in a substantial number of instances , their

language and have caused ,

sales personnel to conduct oral sales presentations to such consumers in
the Spanish language.

PAR. 5. In the further course and conduct of their business as

aforesaid , and for the purpose of facilitating the purchase of their
merchandise , respondents regularly extend credit or arrange for credit
to be extended to retail purchasers.
In connection with said credit transactions , respondents utilize
contracts , documents , notices , forms or other instruments which are
printed only in the English language.
PAR. 6. In the further course and conduct of their business as

aforesaid , respondents fail to provide customers who can only speak
read , write or understand Spanish or whose predominant language is
Spanish , with a complete and accurate translation in Spanish of the

documents executed by customers in connection with credit sales , or
which are required by law to be provided to customers in connection

with such sales at the time of the transaction.
PAR. 7. Respondents ' failure to provide customers who only speak
read , write or understand Spanish or whose predominant language is
Spanish , with a full and complete translation in Spanish of all the
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documents described in Paragraph Six hereof, has had , and now has
the capacity and tendency to deprive a substantial number of Spanishspeaking consumers , many of whom have been induced to deal with
respondents as a result of respondents ' advertisements or sales
presentations in Spanish , of the opportunity to receive full and

adequate disclosure of the terms and conditions of any agreements they

have entered into , of their rights and obligations under such agreements , and of other written information or notices required by law to

be provided at the time of the transaction.
Therefore , the acts and practices of respondents , as set forth in
Paragraphs Five and Six hereof , were and are unfair , misleading and
deceptive.
PAR. 8. In the course and conduct of their aforesaid business ,

and at

all times mentioned herein , respondents have been and are now ,

in

substantial competition , in commerce , with corporations , firms and

individuals in the sale of jewelry, home appliances and other products

of the same general kind and nature as those sold

by respondents.

PAR. 9. The aforesaid acts and practices of the respondents , as herein

alleged , were and are all to the prejudice and injury of the public and of

respondents ' competitors and constituted and now constitute unfair

methods of competition in or affecting commerce and unfair and
deceptive acts and practices in or affecting commerce , in violation of
Section 5 of the Federal Trade Commission Act , as amended.
DECISION AND ORDER

The Federal Trade Commission having initiated an investigation of

certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the New York Regional Offce
proposed to present to the Commission for its consideration and which
if issued by the Commission , would charge respondents with violation
of the Federal Trade Commission Act; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order , an admission by the

respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint , a statement that the signing of said agreement is for

settlement purposes only and does not constitute an admission

by

respondents that the law has been violated as alleged in such complaint

and waivers and other provisions
Rules; and

as required by the Commission

The Commission having thereafter considered the matter and having

determined that it had reason to believe that the respondents have
violated the said Act , and that complaint should issue stating its
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charges in that respect , and having thereupon accepted the executed
consent agreement and placed such agreement on the public record for
a period of sixty
(60)
days , and having duly considered the comments
fied thereafter pursuant to Section 2. 34 of its Rules ,

now in further
conformity with the procedure prescribed in Section 2. 34 of its Rules
the Commission hereby issues its complaint , makes the following
jurisdictional findings , and enters the following order:
1. Respondent Busch' s Jewelry
Co. Inc. is a corporation organized
existing and doing business under and by virtue of the laws of the State
of New York , with its office and principal place of business located at
35 West 14th St. , New York , New York.
Respondent Busch' s Kredit Jewelry Co. , Inc. is a corporation
organized , existing and doing business under and by virtue of the laws
of the State of New York , with its office and principal place of business
located at 35 West 14th St. , :-ew York , New York.
Respondent Busch' , Inc. is a corporation organized , existmg and
doing business under and by virtue of the laws of the State of New

York , with its office and principal place of business located at 35 West
14th St. , New York , New York.
Respondent Busch Stores , Inc. , is a corporation organized , existing
and doing business under and by virtue of the laws of the State of New
York , with its office and principal place of business located at 35 West
14th St. , New York , New York.
2. The Federal Trade Commission has jurisdiction of the subject

matter of this proceeding and of the respondents , and the proceeding is
in the public interest.
ORDER
It

is

ordered

Kredit Jewelry

That respondents Busch' s Jewelry Co. ,

Inc. , Busch'

Co. Inc. , Busch' , Inc. , Busch Stores , Inc. , corporations

their successors and assigns and their officers , respondents ' agents
representatives and employees , directly or through any corporation
subsidiary, division or other device , in connection with the advertising,
and distribution of articles of jewelry, home

offering for sale , sale ,

appliances or of any other products and services in or affecting

commerce , as " commerce " is defined in the Federal Trade Commission
Act , as amended , do forthwith cease and desist , in connection with
credit sales in which the sales presentation has been conducted in whole
or in part in Spanish , from:
1. Failing to furnish consumers executing any contracts , agree-

ments or other documents in connection with such sales , a complete and
accurate translation in Spanish of such writing, prior to the execution

ofthe same.
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2. Failing to furnish consumers with complete and accurate
translations in Spanish of any other documents , notices or disclosures
normally provided at the time of the transaction to consumers in

connection with ! and as part of , such sales.
Provided , however That nothing in this order shall be understood to
apply to sales receipts or other documents which serve merely as a
memorandum of sale and do not , in themselves , contain covenants

disclaimers or other provisions defining the rights and responsibilities
of the parties.
Further provided

That respondents must comply with subpara-

graphs I and 2 of this order by providing consumers either with:
a. bilingual documents containing

all the provisions and disclosures

in both English and Spanish , or
b. separate documents containing complete and accurate transla-

tions in Spanish of each English language document , and which shall
contain in a clear and conspicuous manner in the Spanish language , the
following heading in boldface 10 point type:
READ THIS FIRST
THIS IS A TRAKSLA TION OF THE DOCU ENT YOU ARF: ABOUT TO
SIGN OR RECEIVE.
It is further ordered That respondents prominently display, in at
least two different locations on their premises , one of them being the
location where customers usually execute consumer credit instruments
or other legalIy binding documents , the folIowing notice , in Spanish:

NOTICE TO SPANISH SPEAKING CUSTOMERS

IF YOU ARE A SPANISH- SPEAKING CUSTOMER AKD THE SALES
PRESENTATION WAS MADE . IN WHOLE OR IN PART IN SPANISH , YO!: ARE

ENTITLED TO RECEIVE A SPANISH TRAKSLATION OF THE CREDIT
CONTRACT. DO NOT SIGN ANY DOCU ENT UNTIL YOU HAVE RECEIVED
AND READ THE SPANISH TRANS LA TION.
It

is

further ordered

With respect to each account in

which

translations in Spanish are provided , as required herein , that respondents shall maintain in their files , for a period of two years , statements
signed by respondents ' customers acknowledging receipt of such

translations.
It is further ordered That respondents deliver a copy of this order to
cease and desist to all operating divisions and distribute a memorandum eXplaining the requirements of this order to all present and future
personnel of respondents engaged in making sales presentations and in
the consummation of any consumer credit transactions.
It

is

farthC1" ordered That respondents notify the Commission at
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least thirty (30) days prior to any proposed change in the respondents
such as dissolution , assignment or sale resulting in the emergence of a
successor corporation , the creation or dissolution of subsidiaries or any
other change in the corporation which may affect compliance

obliga-

tions arising out of this order.
It is further ordered

That no provision of this order shan be

construed in any way to annul , invalidate , repeal , terminate , modify or
exempt respondents from complying with agreements , orders or

directives of any kind obtained by any other agency, or act as a defense

to actions instituted by municipal or State regulatory agencies.
provision of this order shan be construed to imply that any past or
future conduct of respondents complies with the rules and regulations
, or the statutes administered by the Federal Trade Commission.

It is further ordered That the respondents herein shan within sixty

(60) days after service upon them of this order ,

fie with the

Commission a report , in writing, settng forth in detail the manner and

form in which they have complied with this order.

