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sion a report, in writing, setting forth in detail the manner and form

in which they have complied with this order. :
1t is further ordered, That the initial decision, as modlﬁed “be, and'
it hereby is, adopted as the decision of the Commission. ‘

IN THE MATTER OF -

FHA MOBILE HOME BROKERS, INC., ET AL.

CONSENT ORDER, ETC IN REGARD TO THE ALLEGED VIOLATION OF TIIE
FEDERAL TRADE COMMISSION AND TRUTH IN LENDING ACTS

Docket 0—2321; Complaint, Nov. 30, 1972—Dectswn, Now. 30, 1972

Consent order requiring a Hixson,' Tennessee, retailer and distributo’r of mobile .
homes, among other things to cease violating the Truth in Lending Act by
failing to-disclose to consumers, in connection with the extension of consumer
credit, such information as required by Regulation Z of the said. Act.

CoMPLAINT

Pursuant to the provisions of the Truth in Lendlng Act and the
" implementing regulation promulgated thereunder, and the Federal

Trade Commission Act, and by virtue of the authority vested in it
by said Acts, the Federa,l Trade Commission, having reason to believe
that FHA Mobile Home Brokers, Inc., a corporation and K. L. Ficken,
James R. Whisnant, and James L, _Stanley, individually and as officers
of said oorporation, hereinafter referred to as respondents, have vio-
lated the provisions of said Acts and implementing regulation, and
it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint
stating its charges in that respect as follows

PARAGRAPH 1. Respondent FHA Mobile Home Brokers Inc., is a

~corporation organized,. existing and doing business under and by

virtue of the laws of the State of Tennessee, with its principal office and
place of business located at 5749 Highway 153, Hixson, Tennessee.

Respondents K. L. Ficken, James R. Whisnant, and James L.
Stanley are officers of the corporate respondent. They formulate, di-
rect and control the policy, acts and practices of the corporation, in-
cluding the acts and practices hereinafter set forth. Their address is the
same as that of the corporate respondent.

Par. 2. Respondents are now, and for some time last past have been
engaged in the advertising, offering for sale and retail sale and distri-
bution of mobile homes to the public.
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Par. 3. In the ordinary course of their business as aforesaid, respond-
ents regularly extend consumer credit, as “consumer credit” is defined
in Regulation Z, the implementing regulation of the Truth in Lending
Act, duly promulgated by the Board of Governors of the Federa,l
Reserve System.

Par. 4. Subsequent to July 1, 1969, in the ordinary course of their
business as aforesaid, and in connection with their credit sales, as

“credit sale” is deﬁned in Regulation Z, respondents have caused and
are causing their customers to enter into contracts for the sale of
respondents’ goods and services. On these contracts, hereinafter re-
ferred to as “the contract,” respondents provide certam consumer
credit cost information. Respondents do not provide these customers
with any other consumer credit cost disclosures. -

By and through use of the contract, respondents:

1. Fail to exclude from the “amount financed” and to 1nclude in
the “finance charge” the cost of the credit investigation required by
the respondents in connection with the credit sale, as required by
Section 226.4 (a) (4) of Regulation Z.

2. Fail to disclose the “annual percentage rate” accurately to the
nearest quarter of one percent, in accordance with Section 226.5 of
Regulation Z, as required by Section 226.8(b) (2) of Regulation Z.

3. Include the charge for credit life insurance in the “amount
financed” and fail, in certain instances, to secure a separately signed
and dated credit life insurance authorization, as required by Section
226.4(a) (5) of Regulation Z.

Par. 5. In the ordinary course of their business as aforesaid, respond-
ents cause to be pubhshed advertisements of their goods and services,
as “advertisement” is defined in Regulation Z. These advertisements
aid, promote, or assist directly or indirectly extensions of consumer

-eredit in connection with the sale of these goods and services. By and
“through the use of the advertisements, respondents :

1. State the rate of finance charge without describing that rate as
-an “annual percentage rate,” in violation of Section 226.10(d) (1)
.of Regulation Z.

2. State the amount of the downpayment required and the amount
-of monthly installment payments which can be arranged in connection
‘with a consumer credit transaction, without also stating all of the
following items, in terminology prescribed under Section 226.8 of
Regulation Z, as required by Section 226.10(d) (2) thereof:

(1) The cash price;

(ii) The amount of the downpayment required or that no down-
payment is required, as applicable;
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(i1i) The number, amount, and due dates or period of payments
'scheduled to repay thie 1ndebtedness if the credit is extended.

(iv) The amount of the ﬁnance char(re expressed as. an annual _
percentage rate; and - : ;

(v) The: deferred payment price:

Par. 6. Pursuant to Section 103(q) of the Truth n Lendmcr Act ‘
respondents’ aforesaid failures to comply with the provisions of Regu-
lation Z constitute violations of that Act and pursuant to Section
108 thereof, respondents have thereby v1olated the Federal Trade '
Commlssmn Act o
' ‘ ~ DroisioN 4xND ORDER

- The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
‘hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Atlanta Regional Office pro-
posed: to present to the Commission for its consideration and which,
if issued by the Commission, would charge resporidents with violation
of the Truth in Lending Act and the implementing regulation promul-
-gated thereunder, and the Federal Trade Commission Act; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth/in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such com-
plnamt and waivers and other provisions as requued by the Com-
mission’s rulés; and

The Comrmssron having thereafter cons1dered the matter and hav-
ing determined that it h‘zd reason to believe that the respondents have
violated the said Acts, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record for
a period of thirty (30) days, now in further conformity with the pro- .
cedure prescribed m Section 2.34(b) of the rules, the Commission
hereby issues its complaint, makes the following jurisdictional find-
ings, and enters the following order :

1. Respondent FHA Mobile Home Brokers, Inc., is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of Tennessee, with its office and principal place of
business located at 5749 Highway 153, Hixson, Tennessee.

Respondents K. L. Ficken, James R. Whisnant and James L. Stanley
are individuals and are corporate officers of FHA Mobile Home
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Brokers, Inc. They dlrect formulate, and control the acts and ‘practices
of the respondent corpora,tlon including the acts and practlces under
investigation. -

2. The Federal Trade Commission - has ]urlsdlctlon ‘of the- sub]ect
matter of this proceeding and of the respondents and the- proceedlng

ORDER - *

- Itis ordered That respondents FHA. Moblle Home Brekers, Inc a-
corporation, its successors and assigns, and its officers, and. K. L
Ficken, James R. Whisnant and James L. Stanley, individually and

‘as officers of said corporation and respondents’ agents, representatives

and employees, directly or through any corporate, subsidiary, division

‘or other device in connection with any extension of consumer credit or
advertisement to aid, promote or assist directly or indirectly any ex-
‘tension of consumer credit, as “consumer credit” and “advertisement?”

are defined in Regulation Z (12 C:F.R. § 226) of the Truth in Lending
Act (Pub. L. 90-321, 15 U. S C. 1601 et seg ), do forthw1th cease and

~de51st from:

1. qulmg to exclude from the “amount; ﬁnanced” a,nd t.o in-

e clude in the “finance charge” the cost of the credit investigation

required by the respondents in connection with the credit sale, as
required by Section 226.4(a) (4) of Regulation Z.

2. Failing to disclose the “annual percentage rate” accurately
to the nearest quarter of one percent, in accordance with Section
226.5 of Regulation Z, as required by Section 226.8(b) (2) of
Regulation Z,

3. Failing, in any credit transaction in which the charge for
credit life insurance is included in the “amount financed,” to secure
a signed and dated credit life insurance authorization, as required
by Sectlon 226.4(a) (5) of Regulation Z.

4. Stating, in any advertisement, the rate of any ﬁnance charge
unless respondents state the rate of that charge expressed as an

“annual percentage rate,” as requlred by Section 226.10(d) (1) of
Regulation Z.

5. Stating, in any advermsement the amount of the downpay-
ment required and the amount of mont;hly installment payments.
which can be arranged in connection with a consumer credit trans-
action, without also stating all of the following items, in termi-
nology prescribed under Section 226.8 of Regulation Z, as required
by Section 226.10(d) (2) thereof:

(1) The cash price;
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(i) The amount of the downpayment required or that no

downpayment is required, as applicable;

(iii) The number, amount, and due dates or period of pay-.
‘ments scheduled to repay the 1ndebtedness if the credit - 1s,
“extended.

(iv) The amount of the ﬁnance charge expressed as an

annual percentage rate; and
v (v) Thedeferred pa.yment price.

6. Failing, in any consumer credit transaction or‘advertisement,
to make all disclosures, determined in accordance with Sections
226.4 and 226.5 of Regulation Z, in the manner, form and amount
requlred by Sections 226.6, 226.8 and 226.10 of Regulation Z.

It is further ordered, That respondents deliver a copy of this order
to cease and desist to all present and future personnel of respondents:
enga,ged in the consummation of any extension of consumer credit or:
in any aspect of preparamon, creation, or placing of adverblsmg, and
that respondents secure a s1gned sta,tement aclmowledgmg recelpt of
said order from each such person.

It is fm'tlwr ordered That respondents notify the Commission’ at
least thn'ty (30) days prior to any proposed change in the corporate
respondent such as dissolution ; assignmentor sale, resulting in:the
emergence of a successor corporatlon the creation or dissolution of
subsidiaries; or any other cha,nge in the corporation which may affect
comphance obho'atlons arising out of the order.

1t is further ordered, Tha,t the respondents shall within sixty ( 60)
days after service upon them of this order, file with the Commission a
report in writing, setting forth in detail the manner and form!in which
they have complied with this order.

I~ e MATTER OF

COLMAN & RIDDELL, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE“
FEDERAL TRADE COMMISSION AND THE TRUTH IN LENDING ACTS

Doclcet C-2325. Complaint, Nov. 30, 1972—Decision Nowv. 30, 1972

Consent order requiring three Seattle, Washington, real estate agents, among
other things to cease violating the Truth in Lending Act by failing to dis-
close to consumers, in connection with the extension of consumer credit,
such information as required by Regulation Z of the said Act.
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_Pursuant to . the. prov1s1ons of the. Truth 111 Londmtr Act and the
1mplement1n0' regulation: promulgated thereunder and the Federal
Trade Commission Act, and by virtue of the authority Vested in it by
said Acts, the Federal Trade Commission, having reason to believe .
that Colma,n & Riddell, Inc., Cape George Village, Inc., corporations,
and Birch Bay Investors, a. 11m1ted partnex'shlp, and Howard G. Rid-
dell and V. Keith Colman, 1nd1V1dually, as officers of said corporatlons,

e and as general partners in Birch Bay Investors, ‘hereinafter referred

to.as respondents, have v1olated the. prov1smns of said Acts and im-
plementing: regula,tlon, and it 2 appearing to the Commission that a
proceedlng by it in respect thereof would be in the public interest,
hereby issues its _complaint stating its charges. in that- Iespect as.
follows:

ParacrapH 1. Respondent Colman & R1dde]1 Inc is a. corporatlon:_-
orgamzed ex1st1ng and domg busmess under and by virtue of the
laws of the State of Washington with its office and prlnclpal place of
business located at 333 Taylor North, Suite 201, Seattle, Washington.

. Cape George Village, Inc.,is a corporatlon orgamzed existing, and-
domg business under and by virtue of the laws of the State of -Wash-.
ington with its office and principal place of business located at 333
Taylor North, Suite 201, Seattle, Washington.

Birch Bay Investors is a limited partnership existing and domg
business in the State of Washington. Its office and principal place of
business is located at 333 Taylor North, Suite 201, Seattle,
Washington.

Respondents Howard G. Riddell and V. Keith Colman are officers
of the corporate respondents and are the only general partners in the
respondent partnership Birch Bay Investors. They jointly formulate,
direct and control the policies, acts and practices of the corporate
respondents and the respondent partnership, including the acts and
practices hereinafter set forth. Their address is the same as that of the
corporate. respondent.

Par. 2. Respondents are now, and for some time last past have been
engaged in the sale to the public of parcels of land located within
]and developments and the advertising of same in various media.

Par. 3. In the ordinary course of their business as aforesaid, re-
spondents Colman & Riddell, Inc., Howard G. Riddell, and V. Keith
Colman arrange and have arrancred for the extension of consumer
credit, as “consumer credit” and “arxanfre for the extension of con-
sumer credit” are defined in Regulation Z, the implementing regula-
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tion of the Truth in Lending Act, duly promulgated by the Board of
Gov ernors of the Federal Reserve Svstem

" In the ordinary course of their business as aforesaid, respondents
Cape George Village, Inc., Birch Bay Investors, Howard G. Riddell,
and V. Keith Colman retrularly extend and have extended consumer
credit, as “consumer credit” is defined in Regulation Z, the implément-
ing regulation of the Truth in Lending Act, duly pro.mulgated by the
Board of Governors of the Federal Reserve System ’

Par. 4. Subsequent to J uly 1, 1969, in the ordinary course of thelr
- business as aforesaid, and in connectlon_ with credit sales, as “credit
sales” is defiried in Regulation Z, respondents Colman & Riddell, Inec.,
Howard G. Riddell, and V. Keith- Colman have provided and are
offering to provide consumer credit which is or will be extended by
another person, as “person” is defined in Section 226.2(v) of Regula-
tion Z, through the consummation of credit sale contracts for the sale
of parcels of land. During the same period of time and in the ordinary
course of their business as aforesaid; and in connection with credit .
sales, as.“credit..sale” is.defined in. Regulation Z, respondents Cape
George Village, Inc., Birch Bay Investors, Howard G. Riddell, and
V. Keith Colman have entered into and are entering into credit sale
contracts for the sale of parcels of land. On the contracts referred to
hereinabove in this paragraph, hereinafter referred to as “the con-
tract,” respondents have provided certain limited consumer credit
cost information, but have not provided the credit buyers with sub-
stantially all of the disclosures required by Sections 226.6 and 226.8
of Regulation Z. More particularly, respondents have:

1. Failed in credit sales to disclose accurately the price at which
respondents, in the regular course of business, offered to sell for cash
the said parcels of land which were the subject of the credit sale and
to use the term “cash price” to describe that price, as required by
Section 226.8(c) (1) of Regulation Z.

2. Failed to use the term “cash downpayment” to describe the down-
payment in money made in connection with the credit sale, as required
by Section 226.8(c) (2) of Regulation Z.

3. Failed to disclose the difference between the “cash price” and the
downpayment and to use the term “unpaid balance of cash price” to
describe that amount as required by Section 226.8(c) (3) of Regula-
tion Z.

4. Failed to disclose the amount of credit extended, and to describe
that amount as the “amount financed” as required by Section 226.8
(¢) (7) of Regulation Z.

5. Failed to disclose the sum of ‘1,11 charges which are required by
Section 226.4 of Regulation Z to be included in the finance charge
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and to use the term “finance charge” to desembe that sum, as: requlred ;
by Section 226.8(c) (8) (1) of Regulation Z:.’

- 6. Failed to disclose the sum of the cash price, all charges Whlch
are included in the amount financed but which are not: part of the
finance charge, and the finance charge, and to describe that sum as
the “deferred payment prlce,” as requlred by Sectlon 226. 8(0) (8) ( 11)
of Regulation Z. :

7. Failed to disclose the “annua] percentage rate,” computed in ac-
cordance with Sectiorn 296.5 of Regulatmn Zy as- requlred by Sectlon
226.8(b)(2) of Regulation Z. - ’

8. Failed to-disclose the number of payments requlred to’ repay the
‘indebtedness, as required by Sectlon 226.8(b) (8) of Regulation Z.

9. Failed to disclose the sum of the payments scheduled to repay the
indebtedness; and to describe that sum as the “total of payments,” as
requlred by Section 226.8(b) (3) ‘of Regulation Z. '

" P4r. 5. Pursuant to Section'103(q) of the Truth in Lendmg Act
respondents’ aforesaid failures to comply with the provisions of Regu-
lation Z constitute violations: of ‘that Aect and; pursuant to Séection 108
thereof; respondents have thereby \nolated the Federal Trade Com-
mission Act e

: i DECISION» AND ORDER

The Commission having heretofore determined to issue its complaint
charging the respondents named in the caption hereto with violation
of the Truth in Lending Act and the implementing regulation pro-
mulgated thereunder, and the Federal Trade Commission Act, and
the respondents having been served with notice of said determination
and with a copy of the complaint the Commission intended to issue,
together with a proposed form of order; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the reSpondents of all the jurisdictional facts set forth. in the com-
plalnt to issue herein, a statement that the signing of said agreement
is for settlement purposes only and does not constitute an admission
by respondents that the law has been violated. as alleged in such
complamt and waivers and other prowsmns as required by the Com-
mission’s rules; and

The Comm1ss1on having considered the agreement and havmg pro-
visionally accepted same, and the agreement, containing consent order
having thereupon been placed on the public record for a period of
thirty ( 30) days, now in further conformity with the ploeedure pre-
scribed in Section 2.34(b) of its rules, the Commission hereby issues
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its complaint in the form contemplated by said agreement, makes the
following jurisdictional findings,:and enters the following order:

1. Respondent Colman & Riddell, Inc., is a corporation organized,
existing ‘and doing business under and by virtue of the laws. of the
state of Washmgton, with its office and principal pla.ce of business
located at 333 Taylor North, Seattle, Wash.mgton

Respondent Cape George Village, Inc., is a corporation orgamzed
existing and doing business under-and by virtue of the laws of the
state of Washington, with its office and principal place of business
located at 833 Taylor North, Seattle; Washington.

Respondent Birch Bay Investors is a limited partnership organlzed
existing and doing business under and by virtue of the laws of the
state of Washington, with its office and - principal place of busmess
located ‘at:338 Taylor North, Seattle, Washington. :

‘Respondents Howard G. R1ddell and V. Keith Colma,n are officers
of said corporations and are'general partners: in the above limited
partnership: They formulate, direct and control the policies; acts and
practices of said corporations and the said limited partnership, and
their principal office and place ‘of 'busmess is located at the above
stated address. - - :

2. The .Federal Trade- Comm1ss10n has ]urlsdlctlon of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

: ORDER

1t is ordered, That respondents, Colman & Riddell, Inc., a corpora-
tion, Cape George Village, Inc., a corporation, and their officers, and
Birch Bay Investors, a limited partnership, and their successors and
assigns, and Howard G. Riddell and V. Keith Colman, individually,
as officers of the above corporations, and as general partners in Birch
Bay Investors, and respondents’ agents, representatives and employees,
directly or through any corporation, subsidiary, division or other
device, in connection with any extension of consumer credit, or ad-
vertisement to aid, promote or assist directly or indirectly any ex-
tension of consumer credit, as “consumer credit,” and “advertisement”
are defined in Regulation Z (12 C.F.R. § 226) of the Truth in Lending
Act (Pub. L. 90-321, 15 U.S.C. 1601 et seq.), do forthwith cease and
desist from:

1. Failing to disclose accurately the price at which the sub-
ject of any credit sale is offered for sale for cash in the regular
course of business and to use the term “cash price” to describe
that price as required by Section 226.8(c) (1) of Regulation Z.
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2. Fa,lllntr to use the term “cash downpayment” to describe the
downpayment in money made in connection with the credit. sale, ,
as required by Section 226.8(c) (2) of Regulation Z.

3. Failing to disclose the difference between the “cash prlce
and the downpayment and to use the term “unpaid balance of
cash price” to describe that amount as required by Sectlon 226.8 -
(¢)(3) of Regulation Z.

4. Failing to- disclose the amount of credit extended, and to

- describe that amount as the “amount financed” as required by

Section 226.8(c) (7) ‘of Regulation Z. :
" 5. Failing to disclose the sum of all charges which are re-
quired by Section 226.4 of Regulation Z to be included in the

* finance charge and to use the term “finance charge” to describe

that sum, as required by Section 226.8(c) (8) (i) of Regulation Z.
6. Failing to disclose the sum: of the cash price, all charges

~which are included in the amount financed but which. are not
~part of the finance charge, and the finance charge and to describe

that sum as the “deferred payment price,” as required by Section
226.8(¢) (8) (ii) of ‘Regulation Z. :

7. Failing to disclose the “annual percentaae rate,” computed
in accordance with Section 226.5 of Regulation Z, as requlred by
Section 226.8(b)(2) of Regulation Z.

8. Failing to disclose the number of payments required to repay
an indebtedness, as required by Section 226.8(b) (3) of Regula-
lation Z.

9. Failing to dlsclose the sum of payments scheduled to repay
the indebtedness, and to describe that sum as the “total of pay-
ments,” as required by Section 226.8(b) (3) of Regulation Z.

10. Failing to prominently display no less than two signs on
the premises of each sales office which will clearly and conspicu-
ously state that a customer must receive a complete copy of the
consumer credit cost disclosures, as required by the Truth in Lend-
ing Act, in any transaction which is financed, before the transac-
tion is consummated.

11. Failing in any consumer credit transaction or advertising
to make all disclosures determined in accordance with Sections
226.4 and 226.5 of Regulation Z, at the time and in the manner,
form, and amount required by Sections 226.6, 226.8 and 226.10

- of Regulation Z; and to give all notices of the right to rescind at

the time and in the manner and form required by Section 226.9
of Regulation Z. ‘

1t is further ordered, That respondents deliver a copy of this order
to cease and desist to each operating division and to all present and
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future personnel of respondents engaged in the consummation of any
extension of consumer credit, and that respondents secure a signed
statement acknowledging receipt of said order from each such person.

It is further ordered, That respondents notify the Commission at
least thirty (30) days prior to any proposed change in the corporate
respondents, such as dissolution, assignment, or sale, resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries, or any other change in the corporations which may affect
comphance obligations arising out of the order.

It is further ordered, That the individual respondents named hereln
promptly notify the Commission of the discontinuance of their present
business or employment and of their affiliation with a new business or
employment. Such notice shall include respondents’ current business
address and a statement as to the nature of the business or employment
in which they are engaged as well as a description of their duties
and responsibilities.

1t is further ordered, That the respondents herein shall within 51xty
(60) days after service upon them of this order, file with the Com-

‘mission a report, in writing, setting forth in detail the manner and

form in which they have complied with this order.

IN TiHE MATTER OF

HOWARD CARPET MILLS, INC., ET AL.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TKADE
COMMISSION AND THE FLAMMABLE FABRICS ACTS

Docket 8894. Complaint, July 10, 1_972——-Decision, ‘Dee. 1, 1972

Order requiring a New York City manufacturer of carpets, among cther things
to cease marketing dangerously flammable products,

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Flammable Fabrics Act, as amended, and by virtue of the au-
thority vested in it by said Acts, the Federal Trade Commission, hav-
ing reason to believe that Howard Carpet Mills, Inc., a corporation,
and Howard 8. Stein, individually and as an officer of the said corpora-
tion, hereinafter referred to as respondents, have violated the provi-
sions of the said Acts and the rules and regulations promulgated under
the Flammable Fabrics Act, as amended, and it appearing to the
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‘Commission that a proceedmg Yy it in-respect thereof would be in the
-public interest, hereby issues its complamt stat‘mg its charges in that

.respect as follows:

: ParAGrAPH 10 Respondent Howard Carpet Mllls, Inc cds an corpora—
tlon organized, existing and doing business under: and. by virtue:of the

laws of the State of New York. Respondent: Howard S.- Stein, is an
‘officer of -the said corporate respondent. He formulates, directs, and

controls the acts, practices; and policies of the:said corporation: .
Respondents are engaged in' the-manufacture.and. sale. of  carpets

and rugs, with:their manufacturing: facilities located at-105 Easterling

Street, Dalton, Georgia and. principal place of busmess 1ocated at 919

“Third Avenue, New: York, New: York: |

© Par. 2. Respondents are now and for some the last past have been
engaged in the manufacturing for:sale, sale and offering for sale, in

commerce, arid have introduced, delivered for intreductiony transported

and caused to be tra,nsported in commerce, and have sold or delivered
after sale or shipment in:commerce, products; as the terms “com-
meree” and “products,” aré defined in: the- Flammable Fabrics: Act, as

‘amended, which products fail to-conform:toan-applicable standard or

regulation continued in effect, issued or-amended under the provisions
of the Flammable Fabrics Act, s amended.

Among such products mentioned hereinabove was carpeting desig-
nated by the style “Premier.” :

Par. 3. The aforesaid acts and practloes of respondents were and
are in violation: of the Flammable Fabrics Act; as amended, and the
rules and regulations promulgated thereunder, and as such constituted,
and now constitute unfair methods of competition and unfair and
deceptive acts and practices in commerce, within the intent and mean-
ing of the Federal Trade Commission Act.

Mr. Fronk W.Vanderheydensupporting the eomplalnt o A
Mr. Charles F. Minte, Krisel, Lessal, Mintz & Dowling, New York,
New York for respondents

Inrrian Deciston BY Davip H &LLARD, ADMINISTRATIVE Law Jupge
OCT. 16, 1972

PRELTMINARY sTATEMENT

* This proceeding was commenced by the issuance of a complaint on
July 10, 1972, charging the corporate respondent, Howard Carpet
Mills, Inc., and Howard S. Stein, individually and as an officer of
Howard Carpet Mills, Inc., with violating the Flammable Fabrics Act
and the Federal Trade Gomrnlssmn Actas amended
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‘Respondent-Howard Carpet Mills, Inc., admits the allegations of
fact set forth in the complaint. The sole issue in controversy'is whether
the named individual respondent, Howard S. Stein, should: be' em-
braced within the order. Briefs on this point were filed by the parties
on October 6, 1972. However, the matter essentially is being handled
under-the provisions of Sectlon 3.12 (2) of the. Commlssmn s Rules of
Practice.: - L : v : s ’

: : FINDINGS'

L Respondent Howard Carpet Mllls, Inc is a corporatmn orga—
nized, existing and domg business under and by Vlrtue of the laws of

.~ the State of New York.

2. Respondent Howard S. Stem, is'an. ofﬁcer of the sald corporate
respondent, He. formulates dlrects, and controls the acts, practlces, and
policies of the said corporatlon

. 3. Respondents are engaged in the manufacture and sale of carpets
and rugs, with. thelr manufacturmg faclhtles located at 105 Easterlmg‘
Street, Dalton, Georgia, ; and principal place of busmess located at 919
Third Avenue, New York, New York.

4. Respondent Howard Carpet Mllls, Inc., has not engaaed 1n any
purchases, sales or manufacture of any of the materials here assailed.
since the time it was so advised by the Federal ‘Trade Commission of
the violations of the Flammable Fabrics Act.

5. Respondents are now and for some time last past have been en-
gaged in the manufacturing for sale, sale and offering for sale, in com-
merce, and have introduced, delivered for introduction, transported
and caused to be transported in commerce, and have sold or delivered
after sale or shipment in commerce, products, as the terms “commerce”
and “product,” are defined in the Flammable Fabrics Act, as amended,
which products fail to conform to an applicable standard or regula-
tion continued in effect, issued or amended under the provisions of the
Flammable Fabrics Act, as amended. ‘

- Among such products mentioned hereinabove was carpeting desig-
nated by the style “Premier.”

CONCLUSIONS

1. The aforesaid acts and practices of respondents were and are in
violation of the Flammable Fabrics Act, as amended, and the rules and
regulations promulgated thereunder, and as such constltuted and now
constitute unfair methods of competition and unfair and deoeptlve acts

1 Upon receiving the Commission’s notice, Howard S. Stein promptly ordered the corpo-

rate respondent to recall whatever merchandise was out with distributors and purchasel_'s
and he caused to be removed all the merchandise from any future sales. -
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and practices in commerce, within the intent and meaning of the Fed-
eral Trade Commission Act.

- 2. Respondents argue on brief that the individual respondent should
not “be a party to this consent order and decree [because] he stands in
a position no worse than an officer of a large corporate structure.” Since
the named individual respondent admittedly was the person respon-:
sible for the management, direction and control of the corporate re-
spondent, effective administration of the Flammable Fabrics Act, as
amended, dictate that an outstanding order be directed against the re-
sponsible individual and not merely against a lifeless corporate entity.
For respondent Howard S. Stein is the alter ego of Howard Carpet
Mills, Inc., Of. Fred Meyer, Inc., 68 F.T.C. 1; Pati-Port, Inc. v. Fed-
eral dee Commission, 313 F. 2d 108, 105 (4th Cir. 1963).

8. The Flammable Fabrics Act, as amended addresses itself to pro- -
tecting the public from bodily harm The Commission must, therefore,
“be allowed effectively to close all roads to the prohiibited goal, so that
its order may not be by-passed with impunity.” Federol Trade 00m-
mission v. Ruberoid Co.,343 U.S. 470,473 (1952).

4. The remedy in the accompanying order has a reasonable relation-
sh1p to the unlawful practice here found to exist. It is the only reason-
able action which could be caleulated to preclude a revival of the il-
legal practices.

5. The Federal Trade Commission has jurisdiction of and over re-
spondents and the subject matter of this proceeding.

6. The complaint herein states a cause of action and this proceeding is
in the public interest.

ORDER

1t is ordered, That respondent Howard Carpet Mills, Inc., a corpo-
ration, its successors and assigns, and its officers, and respondent How-
ard S. Stein, individually and as an officer of said corporation and
respondents’ agents, representatives and employees directly or through
any corporation, subsidiary, division, or other device, do forthwith
cease and desist from manufacturing for sale, selling, offering for sale,
in commerce, or importing into the United States, or introducing, de-
livering for introduction, transporting or causing to be transported in
commerce, or selling or delivering after sale or shipment in commerce,
any product, fabric, or related material; or manufacturing for sale,
selling, or offering for sale, any product made of fabric or related
material which has been shipped or received in commerce, as “com-
merce,” “product,” “fabric” and “related material” are defined in the
Flammable Fabrics Act, as amended, which product, fabric or related
material fails to conform to an applicable standard or regulation con-
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tinued in effect, lssued or amended under the . proV1s1ons of the afore-
said Act.

1t ¢s further ordered, That respondents notify all of their customers
who have purchased or to whom have been delivered the products
which gave rise to this complaint, of the flammable nature of said prod-
ucts and effect recall of said products from such customers.

1t is further ordered, That the respondents herein either process the
products which gave rise to the complaint so as to bring them into con-
formance with the applicable standard of flammability under the
Flammable Fabrics Act, as amended, or destroy said products.

1t is further ordered, That the provisions of this order with respect
to customer notification, recall, and processing or destruction shall, in
addition to the products set forth in subparagraph one of Paragraph.
Two of the complaint, be apphcable to any other styles of carpeting
found not to meet an apphcable standard under the Flammable Fabrics
Act, as amended, since the issuance of the complaint and until the
order becomes ﬁnal within the meaning of the Federal Trade Com-
mission Act.

1t is further ordered, That respondents herein shall, within ten ( 10)
days after service upon them of this order file with the Commission
a special report in writing setting forth the respondents’ intentions
as to compliance Wlthrthls order. This special report shall also advise
the Commission fully and specifically concerning (1) the identity of
the products which gave rise to the complaint, (2) the identity of the
purchasers of said products, (3) the amount of said products on hand
and in the channels of commerce, (4) any action taken and any further
actions proposed to be taken to notify customers of the flammability of
said products and effect the recall of said products from customers, and
of the results thereof, (5) any action taken or proposed to be taken
to bring said products into conformance with the applicable standard
of flammability under the Flammable Fabrics Act, as amended, or
to destroy said products, and the results of such action and (6) any
disposition of said products since November 10, 1971. Respondents
will submit with their report, a complete description of each style of
carpet or rug currently in inventory or production. Upon requests,
respondents will forward to the Commission for testing a sample of
any such carpet or rug. Respondents will also advise the Commission
fully and specifically concernlng items (1) through (5) above with
regard to any products coming within the purview of Paragraph Four
of this order:

1t is further ordered, That respondents notify the Commission at
least 30 days prior to any proposed change in the corporate respondent
such as dissolution, assignment or sale resulting in the emergence of

494-841—73—58
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3, suceessor: COrporation, ‘the creation or dissolution of subsidiaries
or any other cha,nge in the corporatlon Whlch may aﬁeet comphance
obllgatlons arising out- of the order. L

.- It:is further ordered, That the respondent corporatlon shall forth-
Wlth distribute a-copy of this order to each. of its operating divisions.

It is further ordered, That the individual respondent named herein
promptly notify the Commission of the discontinuance of his present
business or-employment and of hisaffiliation with-a new business or
employment: Such notice shall include respondent’s current- ‘business or
employment:in which he is- enga,ged as well as'a descrlptlon of h1s
dutles and r%ponsﬂolhtles S Lo S

FINAL ORDER

N 0. appe&l from the 1n1t1al deolsmn of the admmlstratwe law ]udge
< ha,vmg been filed, and the Commission having -determined: that the
case should not: be placed on-its own docket:for review and.that pur-
suant to Section 3.51 of the Commission’s Rules.of Practice. (effective
August 15, 1971), the initial decision should be adopted : and 1ssued
asthe declsmn of the Commission:, v

1t is-ordered; That the initial - deolsmn of the adlmmstratlve 1aw
]udge shall, on: the 1st day.of December 1972, become the decision
of the Commission.

It is further ordered, That Howard Carpet Mills, Inc., a corporatlon
and Howard S. Stein, 1nd1v1dually and as an officer of the corporation,
shall, within sixty (60) days after service of this order upon them, file
with the Commission a report in writing, signed by such respondents,
setting forth in detail the manner and form of their compliance w1th
the order to cease and desist.

IN THE MATTER OF

ESTDLLD COHEN, TRADING 4S INCOME TAX PREPARATION
- 0., ET AL.

CONSI}N’I‘ ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket (-2326. Oomplamt Dec. 1, 1972—Decision, Dec. 1, 1972

Consent order requiring a New York Clty personal income tax preparatlon
gervice, among other thmgs to cease misrepresenting the terms and condi-
tions of any guarantees; representing that respondent will reimburse cus-
tomers for any additional payments because of mistakes made on' tax
returns; failing to disclose respondents’ responsibility for, or -obligation
resultmg from, errors attributable to respondents’ preparation of tax re-
turns and ‘misrepresenting the training, competence, or ablhty of re-
spondents’ tax-preparing personnel.
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Pursuant to the provisions of the:Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Estelle Cohen, an
individual trading and doing business as Income Tax Preparation
Co., and Leonard Cohen, 1nd1v1dua,lly, and as manager of said com-
pany have violated the provisions of said Act, and it appearing to the
Commission that a proceedlng by it in respect thereof would be in
the public interest, hereby issues 1ts complalnt statmcr 1ts eharges
in that respect as follows:

Paracrare 1. Respondent Estelle Cohen is an. mlelduaI tra,dmg
and doing busmess as Income Tax Prepara,tlon Co. Respondent Leon- .
ard Cohen is her husband, and as manager of said company he formu-
lates, directs and controls its pohcles, acts and practlces Thelr address,
and that of the office and prmc.lpal place of business of the company, is.
146 East 46th Street, New York, New York. .

‘Par. 2. Respondents are now, ahd for some time’ last past have
been engaged in the advertlslng, offering for sa.le and sale of persona,l
income tax preparation services.

Respondents and their employees sell their aforesald servmes di-
rectly to the public during the tax season at 40 different 'locatlons ’

Pax. 3. In the course and conduct of their business, respondents have
disseminated, and caused the dissemination of, certain advertisements
concerning t‘he said income tax preparation -servioes by various means
in commerce, as “commerce” is defined in the Federal Trade Commis-
sion Act for the purpose of inducing and which were likely to induce,
dlreotly or indirectly, the purchase of said income tax preparation
services.

Par. 4. Among the advertisements disseminated in the wforesald
manner, are certain newspaper and classified telephone directory in-
sertions. These advertisements contain certain statements and repre-
sentations respecting a guarantee, and the expertise of their employees.
Typical of the statements and representations in said advertisements,
but not all inclusive thereof, are the following:

a. Newspaper:

PREPARED BY EXPERTS

All returns prepared by us are guaranteed for Accuracy and Correctness We
wxll pay cost of any penalties arising from guarantee.

'b. Classified telephone directory :

INCOME TAX PREPARATION CO.
Our professional know-how will get you all of your deductions.

* * * * * * &
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ALL TYPES TAX RETURNS: for INDIVIDUALS, COMPANIES and COR-
PORATIONS Prepared Quickly, Accurately, Efficiently, Confidentially

We Represent You At Audits & Examinations.

OUR PLEDGE: :

Al returns prepared by us are checked for accuracy and correetness. Based
upon information supplied, we will pay cost of any penalty arising from this

) statement

Par. 5. By and through the use of the above- quoted statements and
representations, and others of similar import and meaning, but not ex-
pressly set out herein, respondents have represented, and are now
representing, directly or by implication, that :

1. Respondents will reimburse taxpayers for all payments the tax-

‘payers are required to make in addition to their initial tax payments,
if the additional payments result from an error made by respondents

and their employees in the preparation of tax returns.

2. Respondents tax preparers are spec.lally trained and unusually
competent in preparing tax returns and giving tax advice, and that
t/hey have the ability and capacity to prepare complex tax returns and
give advice regarding complex and detailed income tax returns.

" Par. 6. Intruth and in fact:

1. Respondents reimburse taxpayers only for penalties and 1nterest
assessed against them by the Internal Revenue Service. Respondents
do not pay the additional tax that taxpayers may have to pay as a result
of errors committed by them or their tax preparers.

2. Many of respondents’ tax preparers are seasonal employees, who
are not specially trained or unusually competent in preparing tax re-
turns and giving tax advice, and such tax preparers do not have the
ability and capacity to prepare complex tax returns and give advice
regarding complex and detailed income tax veturns.

Therefore, the statements and representations set forth in Para-
graphs Four and Five heleof were, and are, false, misleading and
deceptive.

Par. 7. In the course and conduct of their business, and at all times
mentioned herein, respondents have been in substantial competition,
in commerce, with corporations, firms and individuals in the sale of
income tax preparation services of the same general kind and nature.

Par. 8. The use by respondents of the aforesaid false, misleading
and deceptive statements and representations, and unfair acts and
practices, has had, and now has, the capacity and tendency to mis-
lead members of the public into the erroneous and mistaken belief
that said statements and representations were and are true and into
the purchase of respondents’ income tax preparation services by reason
of said erroneous and mistaken belief.
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Pak. 9. The aforesaid acts and practices of the respondents as herein
alleged, were and are all to the prejudice and injury to the public and
‘of respondents’ competitors, and have constituted and now constitute
unfair methods of competition in commerce, and unfair and deceptive
acts and practices in commerce, in violation of Section 5 of the Federal
Trade Commission Act. ’

DecisioNn anp ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the New York Regional Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with
v101at10n of Section 5 of the Federal Trade Commission Act; and

The respondents.and counsel for.the Commission having thereafter
executed an agreement containing a consent order, an admission by
the responden’ts of all the ]urlsdlctmnal facts set forth in the complamt
to issue herein, a statement, that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such com-
plamt and waivers and other provisions as requlred by the Commis-
sion’s rules; and

The Cormmssmn having considered the avreement and having
accepted same, and the agreement containing consent order having
thereupon been placed on the public record for a period of thirty (30)
days, and having duly considered the comments filed thereafter
pursuant to Qectlon 2.34(b) of its rules, now in further conformity
with the procedure prescribed in Section 2.34(b) of its rules, the
Commission hereby issues its complaint in the form contemplated by

said agreement, makes the following jurisdictional findings, and
enters the following order:

1. Respondent Estelle Cohen is an individual trading and doing
business as Income Tax Preparation Co. Respondent Leonard Cohen is
her husband, and as manager of said company he formulates, directs
and controls its policies, acts and practices. Their address, and that
of the office and principal place of business of the company, is 146
East 46th Street, New York, New York.

9. The Federal Trade Commission has juridiction of the subject
matter of this proceeding and of the respondents and the proceeding
is in the public interest.
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ORDER‘

[ tis o7~dered That respondents Estelle Cohen, an 1nd1v1dua1 tradmg
and domg ‘Dbusiness as Income Tax Preparation Co., and. Leonard

- Cohen, md1v1dua,11y, and as manager of said company, thelr Successors

and assigns, and their agents, representatives and employees, directly
or through any corporation, subsidiary, division or other device, in or
in connection with the advertising, oﬁering for sale, and sale of income
tax preparation services, in commerce, as “commerce” is defined in the
Federal Trade Comrmssmn ‘Act, do forthwith cease and desist from :

‘1. Using any guarantee Wlthout clearly and conspicuously dlsclosmg
the terms, condltions and limitations of any such guarantee; or mis-
representmg, in any manner, the terms and condltlons of any
guarantee.” '

2. Representing, directly or by 1mphcat10n, that respondents will
reimburse ‘their’ customers “for ‘all payments the customers may be
required to make'in addition to their initial tax payments in instances
where the additional ‘payments result from an error by respondents
the preparation of the tax return; Provided, however, nothing herein
shall prevent truthful representa,tlons that respondents will reimburse
their customers® for penalty or 1nterest payments I'esultmor from re-

spondents’ error.

8. Failing to disclose, clearly and consplcuously, whenever respond-
ents make any representation, directly or by implication, as to their
responsibility for, or obligation resulting from, errors attributable to
respondents in the preparation of tax returns, that respondents will
not assume the 11ab111ty for add1t1onftl taxes assessed agamst the
taxpayer.

4, Representlng, directly or by 1mpl1cat10n, that respondents’ tax-
preparing personnel are specially trained or unusually competent
in the preparation of tax returns and the giving of tax advice: or that
they have the ability and capacity to prepare and give advice con-
cernmg complex and detailed income tax returns; or misrepr esentlng,
in any manner, the competence or ability of respondenta tax- preparmcr
personnel

It is further ordered, That the respondents herein shall within
sixty (60) days after service upon them of this order, file with the
Commission.a report, in writing, setting forth in detail the manner and
form in which they have complied with this order.

It is further ordered, That respondents notify the Commission at
least 80 days prior to any proposed change in the respondents such
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as dissolution, assignment or sale resulting in the emergence of a
successor, the creation ordissolution of subsidiaries or any. other
change which may affect comphance obhgatlons arlsmg out of the -
order. . o e _

Ix THE MATTER OF
GLEN HEAD MILLS OF GEORGIA, INC,, ET AL.

CONSENT ORDER, ETC "IN REGARD TO THE ALLEGED VIOLATFION OF THE
FEDERAL TRADE COMMISSION AND THE TEXTILE- F]BER
PRODUCTS: IDENTIFICATION ACTS"

Docket 0-2827. Complaint, Dec. 1, 1972—Decision, Dec. 1, 1978

Consent -order requiring 2 Jasper, Georgia, wholesaler ‘0f carpeting fabrics
- fabricated from-its yarns; among other things to cease removing:or mutilat-
. ing information required by the Textile Fiber Products Identification Act;
falhn§ to ‘maintain. adequate records; and. mlsbrandmg its textile. fiber
_broducts. Respondent is further requu-ed to cease using the word “Mllls” as
part of the corporate or trade name VVthh mlsrepresents that respondent
‘owns, operates or controls mﬂls, factorles or manufactunng plants '

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Textile Fiber Products Identification Act, and by virtue of the
authority vested.in it by said Acts, the Federal Trade Commission,
having reason to believe that Glen Head Mills of Georgia, Inc., a
corporatlon and Edward Negola, individually and as an officer of seud
corpomtmn, hereinafter referred to as respondents, have violated the
provisions of said Acts and the rules and regulations promulgated
under the Textile Fiber Products Identification Act, and it appearing
to the Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues its complaint stating its charges
in that respect as follows

Paracrara 1. Proposed respondent Glen Head Mills. of Georcrla,
Inc., is a corporation organized, existing and doing business under
and by virtue of the laws of the State of Georgia. The respondent
corporation maintains its office and principal place of business at
1 Carl E. Sanders Avenue, Jasper, Georgla

Proposed respondent Edward Negola is an officer of said corpora-
tion. He formulates, directs and controls the policies, acts and practices
of the corporate respondent including those hereinafter referred to.
His address is the same as that of the corporate respondent.
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- Par. 2. Proposed respondents were engaged in the business of pur-
chasing carpet remnants from various sources and the wholesaling
of such in the form of rugs. Proposed respondents are currently
engaged in the business of purchasing carpet yarns from various
sources, having such tufted into carpet rolls to their specifications
and the wholesaling of such carpet rolls, as well as rugs made there-
from. -
COUNT I

. Alleging violation of the Textile Fiber Products Identification Act
and the Federal Trade Commission Act, the allegations of Paragraphs
One and Two are incorporated by reference in Count I as if fully set
forth herein. - .

Par. 3. Respondents are now and for some time last past have been
engaged in the introduction, delivery for introduction, manufacture
for introduction, sale, advertising, and offering for sale, in commerce,
and in the transportation or causing to be transported in commerce,
and in the importation into the United States, of textile fiber products;’
and have sold, offered for sale, advertised, delivered, transported and

“caused to be transported, textile fiber products, either in their original -
state or contained in other textile fiber products, as the terms “com-
merce” and “textile fiber products” are defined in the Textile Fiber
Products Identification Act.

Par. 4. Certain of said textile fiber products were misbranded by

- respondents in that they were not stamped, tagged, labeled, or other-
wise identified as required under the provisions of Section 4(b) of the
Textile Fiber Products Identification Act, and in the manner and
form as prescribed by the rules and regulations promulgated under
said Act. Among such misbranded textile fiber products, but not lim-
ited thereto, were textile fiber products, namely area rugs, with labels

aflixed by Glen Head Mills of Georgia, Inc., which failed to disclose
the percentage of the fibers present by weight.

Also among such misbranded textile fiber products were carpet
rolls offered by Glen Head Mills of Georgia, Inc., which did not have
labels affixed thereto disclosing : '

1. The percentages of the fibers present by weight.

2. The generic names of the fibers present.

Par. 5. Respondents have failed to maintain proper records show-
ing the fiber content of the textile fiber products fabricated from their
yarns and manufactured to their specifications, in violation of Section
6(a) of the Textile Fiber Products Identification Act and Rule 39
of the regulations promulgated thereunder.
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Pair. 6. Respondents, in violation of Section 5(a) of the Textile
Fiber Products Identlﬁcatlon Act have caused and partlclpated in
the removal of, prior to the time textile fiber products subject to-the
provisions of the Textile Flber Products Identification Act were sold
and delivered to the ultimate consumer, labels required by tlie Textile
Fiber Products’ Identification Act to be affixed to such products,
without substituting therefore labels conforming to' Section 4 of said
Act and ini the manner prescrlbed by Section 5 (b) of said Act.

- Par. 7. ReSpondents in substituting stamps, tags, labels, or other
identification pursuant to Section 5 (b) of the Textile Fiber Products
Identificationi Act have not maintained such records as will show the’
information set forth on these stamps, tags, labels, or other 1dent1ﬁca-
tion removed together with the name or names of the- person or persons'
from ‘whom such textile fiber products were received in violation of
Section 6(b) of the Textile Fiber Products Identification Act.

Par. 8. Certain of said textile fiber products were misbranded in
violation of the Textile Fiber Products Identification Act in that they
were ot labeled in accordance w1th the rules and regulatlons promul-
- gated t,hereunder in'that in- dlsclosmg the requlred fiber content infor-

- mation as to floor coverings containing exempted backmgs ﬁll1n<rs, or
paddings, ‘such” disclosure was not made in such a manner as to
indicate that such required fiber content information related only to
the face, pile or outer surface of the floor covering and not to the
backing, filling or padding, in violation of Rule 11 of the aforesaid
rules and regulations.

Par. 9. The acts and practices of respondents as set forth above were,
and are, in violation of the Textile Fiber Products Identification Act
and the rules and regulations promulgated thereunder, and consti-
tuted, and now constitute, unfair methods of competition and unfair
and deceptlve acts and practices, in commerce, under the Federal Trade
Commission Act.

COUNT II

Alleging violation of the Federal Trade Commission Act, the alle-
gations of Paragraphs One and Two are incorporated by reference in
Count IT as if fully set forth herein.

Par. 10. In the course and conduct of their business, respondents
now cause, and for some time last past have caused, their said products,
to be shipped from their place of business in the State of Georgia to
purchasers thereof located in various other States of the United States,
and maintain, and at all times mentioned herein have maintained, a
substantial course of trade in said products in commerce, as “com-
merce” is defined in the Federal Trade Commission Act.
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‘Par. 11. In the conduct of their business, at all times mentioned
herein, respondents have been in substantial competition,in commerce,
with corporations, firms and individuals in the sale of products of the
same general kind as that sold by respondents.

Par. 12. In the course and conduct of their business, the a,foresald

. respondents, variously on their labels and elsewhere, refer to the cor-

porate respondent as “Glen Head Mills,” thus stating or. implying
that said corporate respondent functions as a mill to manufacture the
products which it sells. In truth and in fact, while the corporate Te--
spondent directs the fabrication of its products, the corporate re-
spondent does not function at all asa mill nor does it own, operate, or
directly and absolutely control-a mill. Thus, the aforesaid representa-
tiongare false, mlsleadlng, and .deceptive. »

- Par. 13. There is a preference on the part of many members of the
pubhc to- buy products directly from mills or factories in the belief
that by -doing so. certam a,dvantages acerue ‘to them, 1nclud1ng lower
prices. ;

: Par. 14, The use by respondents o-f the aforesald fa]se, m1slead1ng-
and deceptlve sta.tements representatlons and practices has had, and
chasers mto the. erroneous la,nd mlstaken bellef that such statemen'ts
and representations were, and are, true, and into the purchase of sub-
stantial quantities off respondents’ products by reason of said erroneous

“and mistaken belief.

Par. 15. The aforesaid acts and practices of respondents, as herein
alleged in Paragraphs Twelve through Fourteen, were and are, all
to the prejudice and injury of the public and of respondents’ competi-
tors and constituted, and now constitute, unfair and deceptive acts
and practices and unfair methods of competition, in commerce, within
the intent and meaning of Section 5 of the Federal Trade Commission
Act.

Deocision aAxp ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Division of Textiles and Furs
proposed to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondents with violation
of the Federal Trade Commission Act and the Textile Fiber Products
Identification Act; and

- The respondents and counsel for the Commlssmn having thereafter
executed an agreement containing a consent order, an admission by
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the respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such complaint,
and waivers and other prov1smns as requlred by the Commlssmns
rules; and

The Commission ha,vmg thereafber considered the matter and hav-
ing determined that it had reason to believe that the respondents have
violated the -said Acts, and that complaint, sheuld issue stating its
charges in that respect, and having thereupon accepted the executed
‘agreement and placed such agreement on the public record for a period
of thirty (30) days, now in further conformity with the procedure
‘prescribed in Section 2.34(b) of its rules, the Commission hereby issues
~ its complaint; makes the :Eollowmg ]urlsdletlonal ﬁndmgs, and enters
the following order:

‘1. Respondent Glen Head Mﬂls of Georgla, Inc is a- corporatlon
grganized, existing and doing business under and by virtue of the
laws of the State of Georgia. Its general offices and principal place of
business are located at 1 Carl E.-Sanders Avenue, Jasper, Georgia.

Respondent Edward Negola is.an officer 'of said corporation. He
formulates, directs and controls the policies, acts and. practices of the
corporate respondent including those hereinafter referred to. The ad-
dress of Edward Negola is the same as that of the corporate resporident.

- 2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

' ORDER

I

1t is ordered, That respondents Glen Head Mills of Georgia, Inec.,
a corporation, its successors and assigns, and its officers, and Edward
Negola, individually and as an officer of Glen Head Mills of Georgia,
Inc., and respondents’ representatives, agents and employees, directly
or through any corporation, subsidiary, division or other device, in
connection with the introduction, manufacture for introduction, sale,
advertising or offering for sale, in commerce, or the transportation or
causing to be transported in commerce, or the importation into the
United States of any textile fiber product; or in connection with the
sale, offering for sale, advertising, delivery, transportation, or causing
to be transported, of any textile fiber product which has been adver-
tised or offered for sale, in commerce; or in connection with the sale,
offering for sale, advertising, delivery, transportation or causing to
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be tmnsported after shlpment in commerce, of any ‘textile fiber prod-
‘act, whether in its original ‘state or contained in. other textile fiber
products ‘as the terms “commerce” and “textile fiber product” are
defined in- the Textile Fiber Pr oducts Identlﬁcatmn Act, do forthw1th
‘cease-and desist from : -

A. MleI'aIldan' textile fiber products by fzuhng toaflixa stamp,
‘tag; label or other ‘means of identification" to- each such product

*-showing in a clear, legible and conspicuous manner each element

- of information required to be disclosed by Sectlon 4(b) of the

" Textile Fiber Products Identification:Act.
© B Failing: to maintain or preserve records of fiber content of :
*textile fiber products fabricated from' their yarns and manu-
- “factured to their specifications as required by Section 6(a) of

the Textile Fiber Products Identification Act and Rule 89 of the
rules and regulations promulgated thereunder. ’

o G Removmg or mutilating, or causing or partlclpa,tmg in the
* “removal or mutilation of, the starnip, tag, label or other identifica-
“tion required by the Textile Fiber Products Tdentification Act to

be-affixed to any textile fiber product, after such textile fiber
product has been shipped in commerce; and prior to the time such
textile fiber product is sold and delivered to the ltimate con-
sumer without substituting therefor labels conforming to Section
"4 of said Act and the rules and regulations promulgated there-
under and in the manner prescribed by Section 5(b) of the Act.

D. Failing to maintain and preserve, as required by Section
6(b) of the Textile Fiber Products Identification Act, such records
of the fiber content of textile fiber products as will show the
information set forth on the stamps, tags, labels or other identifi-
cation removed by respondents, together with the name or names
of the person or persons from whom such textile fiber products
were received, when substituting stamps, tags, labels or other

- identification pursuant to Section 5(b) of the Textile Fiber Prod-
ucts Identification Act. ,

E. Failing to set forth in disclosing fiber content information
as to floor coverings containing exempted backings, fillings or
paddings, that such disclosure relates only to the face, pile or outer
surface of such textile fiber products and not the exempted back-
ings, fillings, or paddings.

II

1t is further ordered, That respondents Glen Head Mills of Georgia,
Inc., a corporation, its successors and assigns, and its officers, and Ed-
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ward Negola, individually and as an officer of said corporation, and
respondents’ representatives, agents and employees, directly or through
any corporation, subsidiary, division, or other device, in connection
with the offering for sale, sale or distribution of carpet rolls, rugs, or
any other articles of merchandise, in commerce, 2s “commerce” is de-
fined in the Federal Trade Commission Act, do forthwith cease and
desist from:

1. Directly or indirectly using the word “Mllls” or s 'my other
word or term of similar import or meaning in or as a part of
respondents’ corporate or trade name or representing in any other
manner that respondents perform functions of a mill or otherwise
manufacture or process the products sold by them unless or until
respondents own, operate, or directly or absolutely control the
mill, factory or manufacturing plant wherein said products are
manufactured

2. Misrepresenting in any manner that respondents own, oper-
‘ate or control mills, factories or manufacturing plants where
their products are manufactured

It is further ordered, That respondents notify the Commission at
least thirty (30) days prior to any proposed change in the corporate
respondent, Glen Head Mills of Georgia, Inc., such as dissolution,
assignment or sale resulting in the emergence of a, Successor corpora-
tion, the creation or dissolution of subsidiaries or any other change in
the corporation which may affect compliance obligations arising out
of the order.

1t is further ordered, That the individual respondent named herein
promptly notify the Commission of the discontinuance of his present
business or employment and of his affiliation with a new business or
employment. Such notice shall include respondent’s current business
address and a statement as to the nature of the business or employ-
ment in which he is engaged as well as a description of his duties and
respon31b1ht1es

1t is further ordered, That the respondent corporation, Glen Head
Mills of Georgia, Inc., shall forthwith distribute a copy of the order
toeach of its operatmfr divisions.

1t is further ordered, That respondents herem shall, within sixty
( 60) days after service upon them of this order, file W1th the Commis-
sion a report, in writing, setting forth in detail the manner and form in
which they have complied With this order.
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IN TaE MATTER OF
PAKISTAN ARTS AND CRAFTS, INC., ET AL..

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FLAMMABLE FABRICS ACTS

Docket C—2328. OOMplaint, Dec. 6, 1972—Decision, Dec. 6, 1972 -

Consent order requiring a New York City importer and manufacturer of wear-
ing apparel, among other things to cease manufacturing for sale, selling,
importing, or distributing any product, fabric, or related material which fails
to conform to an applicable standard of flammability or regulation issued
under the provisions of the Flammable Fabrics Act, as amended.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Flammable Fabrics Act, as amended, and by virtue of the
authorlty ‘vested in it by said Acts, sthe Federal Trade Commission,
having reason to believe that Pakistan Arts and Crafts, Inc., a cor-
poration, and Jamil Akhter, individually and as an officer of said
corporatlon, hereinafter referred to as respondents, have violated the
provisions of said Acts and the rules and regulations promulgated
under the Flammable Fabrics Act, as amended, and it appearing to the
Commission that a proceedmg by it in respect thel eof would be in the
public interest, hereby issues its complaint stating its charges in that
respect as follows:

Paracraru 1. Respondent Pakistan Arts and Crafts, Inc., is a cor-
poration organized, existing and doing business under and by virtue
of the laws of the State of New York. Its address is 35 West 30th Street,
New York, New York.

Respondent Jamil Akhter is an officer of the corporate respondent.
He formulates, directs and controls the acts, practices and policies of
the said corporate respondent including those hereinafter set forth.

Respondents are engaged in the importation, manufacture and
sale of wearing apparel and accessories, including, but not hmlted to,
ponchos.

Pasr. 2. Respondents are now and for some time last past have been
engaged in the manufacture for sale, the sale and offering for sale, in
commerce, and the importation into the United States, and have in-
troduced, -delivered for introduction, transported and caused to be
transported in commerce, and have sold or delivered after sale or
shipment in commerce, products, as the terms “commerce,” and “prod-
uct” are defined in the Flammable Fabrics Act, as amended, which
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fail to conform to an applicable standard or regulation in effect, issued
or amended under the provisions of the F. lammable Fabrics Act, as
amended. :

Among such products mentioned heremabove were ponchos.

Par. 8. The aforesaid acts and practices of respondents were and
are in violation of the Flammable Fabrics Act, as amended, and the
rules and regulations promulgated thereunder, and constituted, and
now constitute, unfair methods of competition and unfair and. decep-
tive acts and practices in commerce, within the intent and me,amng of
the Federal Trade Comrmssmn Act.

DzocisioN axD ORDER

The Federal Trade Commission having initiated an investigation
of certain-acts and practices of the respondents named in the caption
hereof, and the respondernts having been furnished thereafter with
a copy of a draft of complaint which the New York Regional Office
proposed to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondents with viola-
tion of the Flammable Fabrics Act and the Federal Trade Commls-

“sion Act;and

Respondents and counsel for the Commission having thereafter exe-
cuted an agreement containing a consent order, an admission by re-
spondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such com-
plalnt and waivers and other prov181ons as required by the Commis-
sion’s rules; and

The Commlssmn having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents have
Vlolated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record for
a period of thirty (30) days, now in further conformity with the
procedure prescribed in Section 2.34(b) of its rules, the Commission
hereby issues its complaint, makes the following jurisdictional find-
ings, and enters the following order.

1. Respondent Pakistan Arts and Crafts, Inc., is a corporation,
organized, existing and doing business under and by virtue of the
laws of the State of New York, with its office and principal place of
business located at 35 West 30th Street, New York, New York.
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Respondent Jamil Akhter is president of said corporation. He
formulates, directs and controls the acts, practices and policies of
said corporation and his principal office and place of business is

-located at the above stated address.

9. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest. N '
' ORDER .

It is ordered, That the respondents Pakistan Arts and Crafts, Ine,
a corporation, its successors and assigns, and its officers, and Jamil
Akhter, individually and as an officer of said corporation, and re-
spondents representatives, agents and employees, directly or through
any corporation, subsidiary, division or other .device, do forthwith
cease and desist from manufacturing for sale, selling, offering for .
sale, in commerce, or importing into the United States, or introduc-:
ing, dehvermb for introduction, transporting or causing to be trans-
‘ported in commerce, or selling or delivering after sale or shipment in

. commerce, any product, fabric, or related material ;.or manufacturing

for sale, selling or offering for sale, any 'prbduct.made of fabri¢ or
related material which has been shipped or received in commerce as
“commerce,” “product,” “fabric” and “related material” are defined
in the Flammable Fabrics Act, as amended, which product, fabric,
or related material fails to conform to an applicable standard or
regulation issued, amended or continued in effect, under the provisions
of the aforesaid Act.

It is further ordered, That respondents notify all of their custom-
ers who have purchased or to whom have been delivered the pon-
chos which gave rise to the complaint, of the flammable nature
of said ponchos and effect the recall of said ponchos from such
customers.

1t s further ordered, That the respondents herein either process
the ponchos which gave rise to the complaint so as to bring them into
conformance with the applicable standard of flammability under the
TFlammable Fabrics Act, as amended, or destroy said ponchos.

1t is further ordered, That the respondents herein shall, within ten
(10) days after service upon them of this order, file With the Com-
mission an interim special report in writing setting forth the respond-
ents’ intentions as to compliance with this order. This special report
shall also advise the Commission fully and specifically concerning (1)
the identity of the ponchos which gave rise to the complaint, (2) the
number of said ponchos in inventory, (3) any action taken and any
further actions proposed to be taken to notify customers of the flam-
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mablhty of said ponchos and effect the recall of said ‘ponchos from
customers, and of ‘the results thereof (4) “any dlsposmon of said
ponchos since November 6, 1970, and (5) any action taken or proposed
to be taken to bring said ponchos into conformance with the apphca-
ble standard of flammability under the Flammable Fabrics Act, as
amended, or destroy said ponchos and the resilts of such action. Such
report shall further inform the Commission as to Whether or not re-
spondents have in inventory any product, fabric, or: related material
having a plain surface and made of paper, silk, rayon ‘and’ acetate,
nylon and acetate;’ rayon, cotton or any other materla,l or combmatlons
thereof in a weight of 2 ounces or less per square yard, or’ eny pl'od-'
uct;, fabric or related material havmg a raiséd fiber surface Respond-
ents shall submit ‘samples of not less than 1 square yard in size' of
any such product fabric, or rélated tnaterial with this report R

Itis furtlwr ordered That" respondents notlfy the Commission at
least 80°'days prior to any proposed changé in the corporite’ respond-
ent, such as. dlssolutmn, assignment or sale resulting in the emergence
of & successor corporation, the creation or- dlssolutlon of subsidiaries-or
any other change in the corporation’ Whlch may aﬂ:'ect compllance 0b11-
gatlons arising out of this order.

It ig furthe’r ordered ‘That ‘the respondent corporatlon shall forth-
with distribute a copy of this order to each of its operating divisions.

1t is further ordered, That respondents shall, within sixty (60) days
after service upon them of this order, file with the Commission a
report in writing, setting forth in detail the manner and form in
which they have comphed with the order to cease and des1st contamed
herem

IN THE MATTER OF.

’WILLIAM FRDIHOFDR BAKING CO., INC.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Doclket (-2329. Complaint, Dec. 7, 1972—Decision, Dec. 7, 1972. '

Consent order requiring an Allentown, Pennsylvania, producer of bakery goods,
amoug other things to cease misrepresenting the nutritional value of its
bread. - :

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Wﬂham Frelhoter

494-841—73——59
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spondent has v101ated the prov131ons of sald Act and it appearan' to
the Commission that a proceedma by it in respect thereof would be in
the public interest, hereby issues its cornplamt stating its charges in
that respect as follows

- Paracrapa 1. The proposed respondent 1s a corporatlon orgam?ed
ex1st1ng and doing business under and by virtue of the laws of the State
of Delaware, with its principal place of business located at 1701 Unlon
Boulevard, Allentown; Pa. ... .

. Par.. 2. Respondent 1s\now, and for some t1me last past has been,
engaged in.the advertising, sale. and distribution of a bakery product,
specifically a bread which comes within the class1ﬁcatlon of a “food,”

- as said term is defined.in the: Federal Trade Commission Act. .

Par. 3. Respondent causes;the said product, when sold, to be trans—
ported ; from its place of business in Pennsylvania to purchasers thereof
located in.various other States.of the United States. Respondent main-
tams, and. at: all: times mentioned herein has maintained, a. course: of
trade in; said. product. in condmerce. as, “commerce” is. defined. in .the
Federal Trade Comm1ssmn Act:. The: volume 0 busmess in; such com-
merce has been and is substantial. ; . TIPS ;

‘Par. 4. In. the course and conduct. of 1ts sa1d busmess, respondent
has disseminated, and caused the dissemination. of, certain advertise-
ments concernlng the said product by the United States mails and by
various means in commerce; as “commerce” is defined in the Federal
Trade Commission Act, including, but not limited to, advertisements
in newspapers, point of purchase advertisements, and by means of
radio broadcasts transmitted by radio stations with sufficient. power
to carry such broadcasts across state lines, for the purpose of inducing
and which were likely to induce, directly or indirectly, the purchase of
said product; and has disseminated, and caused the dissemination of, .
advertisements concerning said product by various means, including,
but not limited to the aforesald media, for the purpose of inducing,
and which were likely to induce, dlrectly or indirectly, the purchase
of said product in commerce as “commerce” is defined in the Federal
Trade Commission Act. ,

Par. 5. Among and typical of the statements and representations
contained in said advertisements dlssemlnated as hereinabove set forth
are the following:

1) A flyer attached to packages of said product which bears a plc-
ture of two muscular children, above which is written

. The Inside story of Freihofer’s Double Double Enriched Bread
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'2) A 'statement in said flyer that :

We at Freihofer have been concerned ovef the alarming reports of poor nutri:
tion in America today. Because of improper diet and empty calories, many, many
thousands of people in our cities are nutritionally starving. That’s why. our
research staff has devoted much of their elforts to the development of a ngh-
Nutrition White Bread. )
" Our Now Double Enriched White Bread contains almost twice the nutrition
including, for the first time, NATURAL WHEAT GERM (for good circulation
and youthful vigor). Each new loaf contains the same natural wheat germ
found in 1009, Whole Wheat Bread. This also increases the protein content for
a slightly firmer, better tasting loaf.

Our new Double Enrxched Bread is truly tW1ce as nutrltlbus Tk r

3) A statement in a radio. commercml tothe effect that

Ladies - and Gentlemen," it’s: here at ldast. A nutritional ‘bread- through It’
Freihofer’s new double enriched bread. Friehofer’s new double-enriched bread
is now double nutritious with almost twice the vxtamms and iron. Plus, for
the first time, natural wheat germ. Wheat germ, the hfe-glvmg part of the wheat
kerneL is nature’s great wonder worker for good cxreulamon ‘and yout.hi‘ul vigor.
And ‘now - .doublé-enriched “Freihofer’s bread contains:the same natural wheat
germ found in; 1009, .whole wheat bread, ‘plus 809 more vitamins, more iron: ‘and
more protem :Starting today, give, your family better nutrition and better. health
w1th Freihofer’s. Freihofer’s, now fortlﬁed with natural Wheat germ, plus more
dtamms, u'on and protem So, whose got the new double-enrlched bread" Frel-
hofer's—that's'who. = :

4) A statement in another radio advertisement for said product to
the. eﬁ'ect that:

Ladles and Gentlemen 1t’s here at last A great nutntmnal bread-through It’
Freihofer’s new (ECHO) Double-Enriched Bread. Honey, this toast tastes ter-
rific; Yes, I switched to Freihofer’s new, bread, look at the wrapper. It says
double-enriched. nght Freihofer’s new double-enriched with vitaming and iron.
Double enriched, hey, that is great. Yea, and fortified with natural wheat germ.
Wheat germ gives us good circulation you know. Sure, keeps us young and
’healthy, we have been adding extra wheat germ to our food for: years. Well, not
any more, because Frethofer’s now contains the same natural -wheat germ -as
1009, whole wheat bread. And all those extra vitamins and iron.. Boy, double-
enriched Frelhofers is some high power bread. It’s double nutritious, dear. Yea,
double delicious too. Freihofer’'s now fortified with natural wheat germ,; plus
more vitamins, iron and protein. So whose got the new double-enriched bread?
Freihofer’s, that’s who.

5) A newspaper advertisement which states almost exactly what the
flyer described in (1) above states, but above which, in large type is
written

NOW FRETHOFER'S DOUBLE ENRICHED BREAD HAS ALMOST TWICE

THE NUTRITION * * * NATURAL WHEAT GERM PLUS 80% MORD VITA-
MINS—55% MORE IRON—MORE PROTEIN.

Below that writing, in a circular background is the phrase
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NOW FORTIFIED WITH NATURAL WHEAT GERM. It: contams ‘the same
natural wheat germ found in 100% whole wheat bread. . . .

. B8) A shelf- hanger whlch descrlbes sald bread as: “tw1ce as
nutritious.” .

Pax. 6. Through the use of sa,ld advertlsements and others snnﬂa,r
thereto not specifically set out herein, respondent has represented di-
rectly and by implication : , : Lo
1) that Freihofer’s bread represents a nutrltlonal breakthrough and

is of extraordinary nutritional value, eSpecmlly in mamtalmng good
circulation and youthful vigor;

2) that Frelhofer s bread has the same quantlty of wheat germ as
is contained in a loaf of wholé wheat bread;

- 3) that Freihofer’s bread has tw1ce the nutntlonal value of
a) either any otliér bread, 6r' ™
b) the previou ‘model 6f Frelhqfer s bread
" Par. 7. Intrutl andlnfa.ct e
- 1) Freihofer’s. bread is well within the range of nutntmnal qua,hty
of large- selhng enriched breads in the United ‘Statesand in no 'sense
répresents a nutritional breakthrough partlcularly m terms of main-
talnmg good nutrition and youthful vigor;® '

2) Freihofer’s bread does mot’ ‘have even approxxma,tely as much
wheat germ . as is contamed in whole wheat bread and in fact has
far less;

3) Fre1hofer s bread has ne;lther twice the nutrition of many widely
sold breads, nor tw1ce the’ nutrltlon Frelhofers ‘bread’ had before
reformulation.

Therefore, the statements and representatlons set forth in Para-
graphs Five and Six were and are false, misleading and deceptlve and
the advertisements referred to in Paragraph Five were and are mis-
leading in material respects and constituted and now constitute “false
advertlsements” as that term is defined in the Federal Trade - Com-
mission Act.
~ Par. 8. In the course and conduct of its aforesaid busmess and at all
times mentioned herein, respondent has been, and now is, in substa.ntla.l
competition in commerce with corporations, firms and individuals in
thie sale of bread of the same general kind and nature as that sold by
respondent. o : '

Par. 9. The use by respondent of the aforesald false, misleading
and deceptive statements, representations and practices has had, and
now has, the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representations were and are true and into the purchase of
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substantial quantities.of; respondent’s product by reason of said er-
roneous and mistaken belief. : ;

Par. 10. The aforesaid acts and practlces of respondent mcludmg ‘
the dissemination by respondent;of the “false advertisements,” as
herein alleged, were and are all to the prejudice and injury of the
pubhe and of respondent’s competltors and constltuted and now
'~ constitute, unfair methods of compet1t1on in commerce and unfalr and
decbptive acts and practlces in commerce in violation of Sectlons 5
omd 12 af the Federal Trade Comm1ss1on Act. '

DECISION AND ORDER

The Federal Trade Commlsswn havmg mltlated an mvestlgatlon
of certain acts and practlces of the respondent named in the caption
hereof, and the respondent havmg been furnished thereafter with a
copy of a draft. of complaint which the Bureau of Consumer Protec-
tion proposed to present.to the Cormmssmn for its consideration
and Whlch 1f Jissued by the Comrmssmn, Would charge respondent witht

The respondent and counsel for the Commlssmn havmg thereafter
executed an agreement, containing:a consent order, an admission by
the respondent of all the ]urlsdlctronal facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement. purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such com-
plamt and waivers and other provisions as required by the Commis-
sion’s rules; and

The Commlssmn havmcr thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondent has
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of thirty (30) days, now in further conformity with the
procedure prescribed in Section 2.34(b) of its rules, the Commission
hereby issues its complaint, makes the following jurisdictional find-
ings, and enters the following order:

X

1) The proposed respondent is a corporation organized, existing,
and doing business under and by virtue of the laws of the State of
Delaware, with its office and its principal place of business located at
1701 Union Boulevard, Allentown, Pa.
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~2)-The Federal Trade Commission has jurisdiction-of the:subject
matter of this proceedlng and of the respondent and the. proceedlng is
in the pubhc mterest : K : AFNINS I

Ty :'1'7"1[:”" 1"'-:;. .

[ t is orde%d That respondent Wllham Frelhofer B‘Lkmg Company,
a corporatlon, thelr successors and. assigns, and thelr agents, officers, -
__representatlves and employees, directly or through any corporate or
- other device, in connection with:the, advertlsmg, oifermg for sale, sale
or distribution of any bread or baked product forthwith cease and
desist from:

(1) Dlssemma.tmg or causmg the dlssemmatlon of any ad-

‘vertlsement by means of thie United States madls or by any ‘means
E fln COmmerce; s “co’rmnerce” is definedin the. Federal Trade Com- '

o 'mlssmn A¢ bW, iich contalns the followm‘ s

e (@) tany representa,tlon, orally; ' ually, or by any other
:"f means; that' Freihofer’s Bréad i3 “double enmohed 7 has “al-
~mosttwice the ﬁutrltlon,” is “double l’llltI'lthIl "'or Has “almost

twme the' vit; ‘ivon,” as ordinary ‘enriched bread,
e (b) ‘any ' presenta,tlon, ‘or implisation; orally, VISually, or
N ;”by any - 6ther - means, - thait: -the -wheat " gérm - “contenit of
' “Freihiofer’s ‘Biéad is equlvalent to'that of whole wheat bread,
such’ as by saying “* * * Freihofer’s now contains the same
- natural wheat germ as 100% whole ‘wheat bread,”

(c) any representation, orally, visually, or by any othér
means that Freihofer’s Bread represents a “nutritional bread
through” or break- throutrh or any other representation to
that eﬁ'ect

It is provided, however, That should respondent reformulate its
‘bread so as to make any of the above-proscribed representations true,
that the above-proscribed representations may be made.

- It is further ordered, That respondent shall forthwith dlstrlbute a
copy of this order to'each of their operating divisions.”

It is further ordered, That respondent notlfy the Commlssmn at
‘least thirty (30) days prior to-any proposed change in the corpor ate
respondent such as dissolution, assignment or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries or any other change in the corporation which may affect
compliance obligations arising out of this order.
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1t s further ordered, That respondent shall, within sixty (60)- d'a,ys
-after service of the order upon it, file with the Commlssmn a report in
detail the manner and form of their comphance ‘with- the order to
cease and de31st e : A o .

IN THE MATTER .or :
STRASSBERG AND TAMA INC ET AL

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION ‘OF. THE FED-
] ERAL TRADE COMMZISSION ACT AND THE FUR PRODUCTS LABELIN G'ACT

,,_A'! Docket 0—2330 Compla,mt Dec 12 19’72—Demsum Dec

Consent order ; requlrmg a ‘New York City manufacturer of fur products, among )
other thlngs, to cease mlsbrandmg and falsely mv01emg 1ts fur- products

Ny COMPLAINT

Pursuant to the prov1s1ons of the Federal Trade ‘-‘Comrmssmn Act
‘and. the- Fur Products Labéling” Act and by virtue of th authorlty
‘vested ‘inf it by sald Acts, the: Federal Tra&e COIHII]ISSV
‘son”"to “believe that’ Strassberg and Tama; Inc., a ‘eorporation;” atd
Maurice Strassberg and Solomon Tama, 1nd1wduftlly and as officers
of szud corporation, hereinafter referred to as respondents, have vio-

lated ‘the provisions of said Acts and the rules and regulations
promulgated under the Fur Products Labeling Act, and it appearing
to the Commission that a proceedmg by it in respect thereof would
be in the public interest, hereby issues its complaint stating its charges
in that respect as follows:

Paracrapru 1. Respondent Strassberg and Tama, Inc., is a corpora-
tion organized, existing and doing busmess under and by virtue of the
laws of the State of New York. ‘

Respondents Maurice Strassberg and Solomon Tama are officers
of the corporate respondent. They formulate, direct and control the
policies, acts and practices of the corporate respondent including those
hereinafter set forth. ,

Respondents are manufacturers of fur products with their office and
principal place of business located at 350 Seventh Avenue, New York,
New York. '

Par. 2. Respondents are now and for some time last past have
been engaged in the introduction into commerce, and in the manu-
facture for introduction into commerce, and in the sale, advertising,
and offering for sale in commerce, and in the transportation and dis-
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,tubutlon in commerce, ‘of fur products;and have manufactured for
sale, sold, advertised,: oﬂ'ered for;;sale,, Lra;nsported' and.. dlstrlbuted
Afux products which. ha,ve been made in whole or in part. of furs hlch
have been shipped and received in commerce, as the terms ‘“commerce,”

“fur” and “fur product” are defined in the Fur Pr oducts Labehng Act.

Par. 8. Certain of said fur products were misbranded in that they
were falsely and deceptlvely 1abelsd to show that fur contained therein
was natural, when in fact such fur was. pointed, bleached, dyed, tip-
dyed, or otherwise artlﬁcmlly colored in wolatlon of Sectlon 4(1) of
the Fur Products Labeling ‘Act..: L

Par. 4.:Certain of said.fur- products were mlsbranded in: that they
were not labeled as required under the provisions of Section 4(2) of
the Fur Products Labelifig Act and in the manier and form pre- -
geribed by the rules and: regulations promulgated thereunder.

Among such misbranded fur products,but not limited thereto; were
fur products with labels which failed to dlsclose that the fur contained
in the fur products was bleached, dyed or otherwise artlﬁ(nally colox ed,

when such wasthe fact: : .. e e T

1 PAR. b., Certain, of sald fur_ products W_M_e false, ‘f_and decept Nely
mV oiced by the respondent in that they w ere not mvmced as required
;by Sectlon 5(b) (1) of the Fur Products: Labehng Act and the rules
and regulations promulgated under such Act. :

Among such falsely and deceptively invoiced fur products but not
limited thereto, were fur products covered by invoices which. failed to
disclose that the fur contained in the fur products was bleached, dyed
or otherwise artificially colored, when such was the fact.

~ Par. 6. Certain of said fur products were falsely and deceptlvely
invoiced in that certain of said fur products were invoiced to show that
the fur contained therein was natural when in fact such fur was
pointed, bleached, dyed, tip-dyed, or otherwise artlﬁcally colored, in
violation of Section 5(b) (2) of the Fur Products Labeling Act.

Par. 7. The aforesaid acts and practices of respondents as herein
alleged, are in violation of the Fur Products Labeling Act and the
rules and regulations pro-multrated thereunder and constitute unfair
methods of competition and unfair and deceptive acts and practices in
commerce under the Federal Trade Commission Act.

Drciston aNp ORDER

The Federal Trade Commission having initiated an investigation
-of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the New York Regional Office
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proposed to present to the Commission for its consideration and: which,:
if issued by the Commission, would charge respondents with violation
of the Federal T'rade Commlssmn Act and the Fur Products La,belmg

Act; and .~ :

The respondent and counsel for the Commlssmn havmg therea,fter‘

executed an agreement containing a consent order, an admission by

“the. respondents of ‘all the ju.risdictiena,l" facts set forth in the afore- .
said draft of complaint, a statement that the signing of said agree-
ment is for settlement purposés only and does'not constitute an admis-
sion by respondents that the law has been violated as alleged in such
complamt and waivers and other prov1310ns as: requlred by the Com-
mission’s rules; ‘and. :

The: Commlssmn havm«r thereafber cons1dered the matter and hav-
ing determined that it has reason: to:believe that the respondeénts have
violated the 'said -Acts, and :that complaint should issue stating its:
charges in that respect; and having thereupon accepted the executed
consent agreement and placed such agréemeiit on the public record
for a period of thirty (80) days, now in further conformity with the
procedur‘e prescribed in Section 2.34(b) of its rules, the Commission
hereby issues its complaint, makes the. followmg ]urlsdlctmnal find-
ings, arid-enters the following order: - S :

1. Respondents Strassberg and Tama, Inc., is a corpora,tlon orga-
nized, existing and doing business under and by virtue of the laws of
the State of New York with its office and principal place of business
located at 350 Seventh Avenue, New York, New York.

Respondents Maurice Strassberg and Solomon Tama are officers of
said corporation. They formulate, direct and control the policies, acts
and practices of said corporation and their address is the same as that
of said corporation. ‘

. 2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest. '

ORDER

1t is ordered, That Strassberg and Tama, Inc., a corporation, its
successors and assigns, and its officers, and Maurice Strassberg, and
Solomon Tama, individually and as officers of said corporation, and
respondents’ representatives, agents and employees, directly or
through any corporation, subsidiary, division, or other device, in con-
nection with the introduction, or manufacture for introduction, into
commerce, or the sale, advertising or offering for sale in commerce, or
the transportation or distribution in commerce, of any fur product;
or in connection with the manufacture for sale, sale, advertising, offer-
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- in'g for sale, transportation or:distribution, of any: fur prodict which-
is made in whole orin part-of fur which has béen shipped and'received
-~ in oommerce, as the terms “commetce,” “fur? and “fur product” are:
defined in the Fur Products La,behng Act do fonthmth céase andg
des1st from: i, ol , o
A Mlsbralldmg any. fur product by :
- L. Representing: directly or-by. 1mphcat10n on a lafbel tha,t,‘
SR the fur-contained in such-fur product is natural when: such fur:
- +is poirited,. bleached dyed tIp dyed 0T ! otherw1se artlﬁcmlly.
oolored T
C 2. F a:lhng to afﬁx a label bo such fur produot showmo in-
words and in figures plainly legible all of the information
" 1« required tobe dlsclosed by each: of the subsectlons of Seetlon
: . 4(2):0f the Fur Products La,behng Act: = - i N
B Falsely or deceptively invoicing any fur product by ol ;
' .1 Failing:to furnish-an invoice; as the term “1nV01ce” is
ot deﬁned in the Fur Products Laheling Act, showing-in. words.
-1 zand: figiires plainly legible all-the mfmmatlon required:to be.
" disclosed by eachiof the subsectlons of Seotlon 5 (b) (1) of thev
-1 L Fur Products Labeling Act. - snlashe el i
2. Representing dlrectly ‘or by 1mphcatlon on-an invoice
~that the fur contained in such fur product is natural, when
such fur is pointed, bleached, dyed, tip-dyed, or otherwise
: artificially colored.

It is further ordered, That respondents notify the Commission at
least 30 days prior to any proposed change in the corpora,te respondent
such as dissolution, assignment or sale resulting in the emergence of
a successor corpomtlon the creation or dissolution of subsidiaries or:
any other change in the corporation which may affect complnpce
obhga,tlons arising out of the order.

-1t is further ordered That the respondent corporutwn shall forth-
with distribute a copy of this order to each of its operating divisions.

1t is further ordered, That the individual respondents named herein
promptly notify the Commission of the discontinuance of their present
business or employment and of their affiliation with a new business or
employment. Such notice shall include respondents current business
or employment in which they are engaged as well as a description of
their duties and responsibilities.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order file with the
Commission a report, in writing, setting forth in detail the manner
and form in which they have complied with this order.
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H GRONER & CO INC DT AL

CONSENT ORDER, ETC, IN REGARD TO THE ALLEGED VIOLATION O'I‘ THE
FEDERAL TRADE COMI\IISSION ACT AND THE FLAMMABLE FABRICS AGT

Docket 0—2331 C’omplamt Dec. 12 19’72——Deomon Deo 12, 1972

Consent order requmng a CAhlcago, 1L importer and Jobber of vanous products
mcludmg séarves among other thmgs, to cease selling, importing, or.dis-
tributing any product, fabric, or related material ‘which falls to conform to
an applicable standard of ﬂammablhty or regulation issued under the. provi-
sions of the Flammmable Fabrics Act, ds amended.

COMPLAINT

Pursua,nt; to the provisions of the Federal Trade Commlssmn Act’
and the Flammable Fabrics Act, as amended and by virtue of the
authority vested in it by said Aets ‘the Federal Trade Commission,
having reason to believe that H. Groner & Co., Inc.,"a corporation,
and Henry Groner, individually-and asan: oﬁicer of sald corpomtlon,'
hereinafter referred to as respondents, have violated the provisions of
said Aects and the riles and reguhtlons promulgated under the Flam-
mable Fabrics Act, as amended, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public
interest, hereby 1ssues its complaint, stating its charores in that respect,
as follows

PARAGRAPH 1. Respondent H. Groner & Co., Inc., is a corporation,
organized, ekisting and doing business under and by virtue of the laws
of the State of Illinsis, with its office and principal place of business
located at 318 West Adams Chlczwo, Illinois.

‘Respondent Henry Grone1 is an officer of the corpm ate respondent.
He formulates, directs and controls the acts, practices and policies of .
said corporation. His address is the same as that of the corporate
respondent.

Respondents are importers and jobbers of various products includ-
ing scarves.

PAR 2. Respondents are now and for some time last past have been
engaged in the sale and offering for sale, in commerce, and in the
Importation into the United States, and have introduced, delivered
for introduction, transported and caused to be transported in com-
merce and have sold or delivered after sale or shipment in commerce,
products as the terms “commerce” and “product” are defined in the
Flammable Fabrics Act, as amended, which products failed to conform
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to an applicable standard or regulation continued in effect, issued or
amended under the pr0v151ons of ‘the Flammable Fabrlcs Act, as
amended. L a :

Among such products mentloned hereinabove were scarves. L

Par. 3 The aforesaid acts and praotlces of respondents Were and'
are in violation of the Flammable Fabrics Act, as amended, and the
rules and regulations promulgated thereunder, and constltuted and
now constitute unfair methods of competition : and unfair and decep- L
tive acts ahd practices in comimerce, Wlthm the 1ntent and meamng of
the Federal Trade Comm1ss10n Act.

DECISION AND Om)nn

The Federal Trade Commission having initiated an 1nvest1gat10n of

certain acts and practices of the respondents named in the caption here-
of, and the respondents-having been furnished: thereafter with a copy

- of a draft of complaint which the Division of: Textiles and Furs pro-,
'posed to, present to the. Comm1s51on for its consideration and which; if ‘
issued by the Comm1ss10n, would charge respondents with. violation: of:
tt*e Federa,l Trade Commlssmn Act,and the: Flammable Fabncs Act
as amended and - i

The- respondents and counsel for the Commxssaen havmg thereafter
executed an agreement containing a consent order, an admission by the
respondents of all the jurisdictional facts set forth in the aforesaid -
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such complaint,
and waivers and other provisions as required by the Commission’s
rules; and

‘ The Commission having thereafter considered the matter and having
determined that it had reason to believe that the respondents have vio-
lated the said Acts and that complaint should issue stating its charges
in that respect, and having thereupon accepted the executed consent
agreement and placed sueh agreement on the public record for a period
of thirty (30) days, now in further conformity with the procedure pre-
- scribed in Section 2.34(b) of its rules, the Commission hereby issues its
its complaint, makes the followmg jurisdictional findings, and enters
the following order:

1. Respondent H. Groner & Co., Inc., is a corporation organized, ex-
isting and doing business under and by virtue of the laws of the State
of Illinois.

Respondent Henry Groner is an officer of the corporate respondent.
He formulates, directs and controls the acts, practices and policies of
said corporation.
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- Respondents are importers and jobbers of various products includ-
ing scarves. Their office and principal place of busmess is located at 318
West Adams, Chicago, Illinois. ‘

2. The Federal Trade Commission has jurisdiction of the subjeét
. matter of this proceeding and of the respondents, and the proceeding
isin the pubhc interest.

ORDER

CItis ordered T‘hat respondents H. Groner & Co Inc., a corporation,
its successors and assigns, and its officers, and Henry Groner, individ-
ually and as an officer of said corporation, and respondents’ agents,
representatives, and employees, dlrectly or through any corporation,
subsidiary, division or other dev1ce, do forthwith cease and desist from
,selhng, offering for sale, in commerce, or 1mportmg into the Umted
:States, .or 1ntroducmg, dehvermg for 1ntroductlon, transportlng or
causing to be transported in commerce, or selhng or delivering after
sale or shipment in commerce any product fabric.or related material;
or selling or offering for sale any product made of ‘fabrlc or related ma—
tterlal whlch has been shlpped or received in commerce, as “commerce,’
"product ” “fabnc” and “related material” are defined in the Flam-
mable Fabrics Act,.as a,mended ‘which- product fabrlc or. rela,ted'
material fails to conform to an a,pphcable standard or regulation con-
tinued in effect, issued or amended under the provisions of the afore-
said Act. ‘

It is further ordered, That respondents notify all of their customers
Who have purchased or to whom have been delivered the products
which gave rise to this complaint of the flammable nature of said prod-
ucts, and effect recall of said products from such customers.

1t is further ordered, That the respondents herein either process the
products which gave rise to the complaint so as to bring them into con-
formance with the applicable standard of flammability under the
Flammable Fabrics Act, as amended, or destroy said products.

1t s further ordered, That the respondents herein shall, within ten
(10) days after service upon them of this order, file with the Commis-
sion a special report in writing setting forth the respondents’ inten-
tions as to compliance with this order. This special report shall also
advise the Commission fully and specifically concerning (1) the iden-
tity of the products which gave rise to the complaint, (2) the number of
said products in inventory, (3) any action taken and any further ac-
tions proposed to be taken to notify customers of the flammability of
said products and effect the recall of said products from customers,
and of the results thereof, (4) any disposition of said products since
March 19, 1071, and (5) any action taken or proposed to be taken to
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bring said products into tonformanée with the: appheable standard of'
flammability under the Flammable;Fabrics Act, as-amended, or to: de-
stroy said products, and the results of suchiaction: Such report shall
further-inform the Commission as'to whether or niot respondents have
-in inventory any product, fabric, o related material having a plain
surface and made of paper, silk, rayon and acetate, nylon and acetate,
rayon, cotton or any other material or combinations thereof in a weight
of two ounces or less per square yard, or any product, fabric or related
“material having a raised fiber surface. Respondents shall submlt sam-
“ples of not less than oné square yard in size of any such product fabrlc,
‘or related material with this report.

1t is further ordeted, ‘That the respondents notlfy the Comxmssmn '
‘at least; 30 ‘days prior to any proposed change in the corporate respond-
ent such as dlssolutlon, a531gnment or sale resultlng in the emergence of

:;-p oyment Quch nto’mce shall 1nclude respondent’s cu _
“émployment in Whlch he i is enoaged as well as a descrlptlon of th
“duties and responmblhtles

It is further ordered, That the respondent corporation shall forth-
“with distribute a’ copy ‘'of this order’to each of its operatmg divisions.
o Itds fm'ther ordered, That the respondents herein shall, within sixty
(6@) dsys dfter service upon them of this. order, file’ W1th the Com-
mission a réport, in writing settlng forth in detall the rnanner and
form in Wthh they have comphed Wlth thls order ' T

T IN THE MATTDR or

CALIFORNIA TDXTURES INC ET AL

© CON SEN T ORDDR DTC IN PEGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRAD]" COMMISSION AND THE FLAMMABLE FABRICS ACTS |

Docket 0—933’2 Complamt Dec 12 1972—Decwwfn Dec 12 19’72

Consent order requiring a-Commerce, Gahforma manufacturer of carpets and

- rugs, among: other things to cease manufacturmg, selling .and . distributing

) carpetmg which does not-meet: the acceptable entema tor carpetmg under
o the Flammable Fabncs Act, as amended
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‘Pursuant to the provisions of the Federal Trade Commission’ Act
and the Flammable Fabrics Act, as:amended, and: by virtue of the au-
thority vested in it by said Acts, the Federal Trade Commission, hav-

.ing reason to believe that California Textures, Inc., a corporation; and
- Richard Oliver; individually and as an officer of the said corporation,
hereinafter referred to as respondents, have violated the provisions of
the said -Acts and the rules and regulations promulgated under the
Flammable Fabrics Act, as amended, and it appearing to the Com-
mission that a proceeding by it in respect thereof would be in‘the pub-
~lic interest, hereby issues 1ts complalnt statmg 1ts charges in thatA
" respect as follows’: ‘ SN
Paracrarm 1. Respondent Cahforma Textures, Inc.;isa oorporatlon
organized, existing and doing business under and by V1rtue of the laws
~of the State of California. Respondent Richard Oliver is anofficer-of
- the said cotrporate respondent. He formulates, directs, and: contro]s the
acts, practices, and policies of the said corporation. - S

Respondents are engaged in the manufacture and sale of carpets and
rugs; with their principal place of busmess located at 3435 Malt Ave—
nue, city of Commerce,California.-
~ Par. 2. Respondents are now and for some time last past have been

engaged in the manufacturing for sale, sale and offering for sale, in
commerce, and have introduced, delive’red for in‘,troduction, trans-
‘ported and caused to be transported in commerce, and have sold or
delivered after sale or shipment in commerce, products, as the terms
“commerce” and “product,” are defined in the Flammable Fabrics
‘Act, as amended, which products fail to conform to an applicable
~-standard or regulation  continued in effect, issued or amended under
the provisions of the Flammable Fabrics Act, as amended.

Among such produéts mentioned hereinabove were carpets and rugs
Style “Air Flight” and “Easton” subject to Department of Commerce
Standard For The Surface I‘lammablhty of Cfu pets zmd Rugs (DOC
“K¥F 1-70).

Par. 3. The aforesaid acts and practices of respondents were and are
in violation of the Flammable Fabrics Act, as amended, and the rules
and regulations promulgated thereunder, and as such constituted, and
" now constitute unfair methods of competition and unfair and decep—
tive acts and practices in commerce, within the intent and meamng
of the Federal Trade Commission A¢t.
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'The Federal Trade Commission having 1mtlated an mvestlgatlon of
- certain acts and practiées of the respondents named in the caption
hereof, and the respondents havirig been furnished thereafter with a

~ copy of a draft of complaint which the Division of Textiles and Furs

‘proposed to present to.the Commission for its consideration and: which,
" if-issued by the Comimission; would charge respondents with violation
~of the Federal Trade Commlssmn Act, and the I‘lammable I‘abncs
. Act as amended; and - ‘

The r%pondents and: counsel for the Comm1ssmn havmg thereafter
: executed an-agreement containing a consént order, an admission by the
respondents of all the jurisdictional facts set forth:in’ the:aforesaid
.draft-of complaint, a statement that the signing of said agréemeént is
.for settlement purposes-only and:does not constitute an admission by
, respondents; that the law has. béen . violated as:alleged in suchicom-
5 plamt -and: waivers; and other pmwsmns as reqmred by the Commis-
sion’s rules; and. - ROy : o
i .:<The; Commlsswn havmg thereafter con51dered the ma,tter a,nd hav-
_ing determined.that it: had: reason to behev -that- the: respondents
have violated the said Aects, and:that complamﬁ should issue stating
its'charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record for
a period of thirty (30) days, now in further conformity with the pro-
“cedure prescribed in Section 2.34 (b).of its rules, the Commission hereby
issues its complaint, makes the followmg jurisdictional findings, and
- eénters the following order:

- 1. Respondent Cahforma Textures, Inc. is a corporatlon orcamzed

existing and doing business under and by virtue of the laws of the

State of Cahforma »

‘Respondent Richard Oliver is an oﬂicer of the said corporatlon He
formulates, directs and controls the acts, practlces and pohcles of the
said - corporation.

Respondents are engaged in the manufacture and sale of ca,rpets
and rugs, with the office and principal place of business of respondents
located at 3435 Malt Avenue, city of Commerce, California.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the publie interest.

ORDER

1t is ordered, That respondent California Textures, Inc., a corpora-
tion, its successors and assigns, and its officers, and respondent Richard
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Oliver, individually and as an officer of said corporation and respond-
ents’ agents, representatives and employees directly or through any
corporation, subsidiary, division or other device, do forthwith cease
and desist from manufacturing for sale, selling, offering for sale, in
commerce, or importing into the United States, or introducing,' deliver-
ing for introduction, transporting or causing to be t.ransported in
commerce, or selling or delivering after sale or shipment in com-
merce, any product, fabric, or related material ; or manufacturing for
sale, selhnO‘ or offering for sale, any product made of fabric or related
'matemal which has been shipped or received in commerce, as “com-

merce,”. “product,”. “fabric” and “related material” are deﬁned in the
Flammable Fabrics Act, as amended, which product, fabric or related
material fails to conform to an applicable standard or regulation con-
tinued in effect, issued or amended under the provisions of the afore-
said Act. N

It is further ordered, That respondents notify all of their customers
who have purchased or to whom have been delivered the products
which gave rise to this complaint, of the flammable nature of said
products and effect the recall of said products _from such customers.

It 35 further orderéd, That the respondents herein either process the
products which gave rise to the complaint so as to bring them into con-
formance with the applicable standard of flammability under the
I‘lammable Fabrics Act, as amended, or destroy said products.

Itis further ordered, That respondents herein shall, within ten (10)
days after service upon them of this order, file with the Commission a
special report in writing setting forth the respondents’ intentions as
to compliance with this order. This special report shall also advise
the Commission fully and spec1ﬁcally concerning (1) the identity of

‘the products which gave rise to the complaint, (2) the identity of the
purchasers of said products, (3) the amount of said products on hand
and in the channels of commerce, (4) any action takén and any further
actions proposed to be taken to notify customers of the flammability of
said products and effect the recall of said products from customers,
and of the results thereof, (5) any disposition of said products since
February 26, 1972, and (6) any action taken or proposed to be taken
to bring said products into conformance with the applicable standard
of flammability under the Flammable Fabrics Act, as amended, or to
destroy said products, and the results of such action. Respondents will
submit with their report, a complete description of each style of carpet
or rug currently in inventory or production. Upon request, respondents
will forward to the Commission for testing a sample of any such carpet
or rug.

404-841—73——60
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« o4t is: further ordered; That respondents notify the Commission at
“lease 80 days prior to any proposed change in thecorporate respondent
such as dissolution, as51gnment or sale resultmg in the emergence of‘a.
successor corporatlon, ‘the: creation. or dlssolutlon of subsidiaries’ or
any: other change in the corporation : wh1ch may aﬁeet compha,nce
: obhgatlons arising out of the order.” =~
- It is further ordered, That the respondent corporatlon shall forth-
: W1th distribute a copy of this order to each of its operating divisions.
« It s further ordered, That the respondents herein shall; within sixty
: ( 60) days after service upon them of this order, file with the Commls-
sion & report in writing setting forth in detall the manner and form '
‘in Whlch they have complled w1th thls order I

IN THE MATTER OF

THE CREDIT BUREAU OF COLUMlUS INC ET AL

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE ,FED—
oy ERAL TRADE MISSION”AND THE FAIR CREDIT REPORTING ACTS

Docket 0-2333: oompmmt Dec 15, 19’72—Dems1on Dec : ,-1972 s
Consent (33 der requlrlng ﬁve affiliated mldwestern credlt bureaus, located in. 0h10
and Indrana among other thmws ‘to cease vmlatmg the Fair. bredlt Report-
- ing-Act by faxlmg to requlre users of’ consumer reports to ldentlfy themselves
and certify in wntlng the: purpose for which the mformatmn is’ sought and
not used for any other purpose; failing. to 1ncorperate into- contracty that
information will be requested only for the prospective uiser’s exclusive use in
connection with the extension of credit, employment msurance , 'governmental
. use, or other legitimate busme';s transact;lon 1nv01v1ng the consumer failing
to Tequire non-consumer credit customers to furnish reqmred mformatmn,
_ failing to forbid employees from - obtammg reports on themselves O asso-
- ciates; and failing to cease doing busmess with. any user of repotts who does

not follew the procedures spemﬁed by the order, - I

COMPLAINT

Pursua,nt to the provisions of the Fair Credlt Reportma Act and
the Federal Trade Commission Act, and by virtue of the authorlty
vested in it by said Acts, the Federal Trade Commission, havmg reason
to believe that The Credit’ Bureau of Columbus, Inc, The Credit
‘Bureau of Mansfield, Inc., The Credit Bureaiu of Marlon Tnc., The
‘Credit Bureau of Newark, Inc and The Credit Bureau of South Bend
‘Inc., corporations, and Wllham B. Price, and William H.- Price,
1nd1v1dually and as officers and /or directors and/or managers “of said
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‘corporatioris, of any of them, hereinafter referred to’as responderits,
‘have violated the provisions of said Acts; and:it -appearing to‘the' Com-
mission that'a proceeding by it in respect thereof would be in the public
- interest, hereby issues its complaint stating its charges in that respect
“as follows: .. S TR
" Paracrirr 'l Respondent The Credit Bureau of Columbus, Inc., is a
corporation-organized, existing and doirig business under and by virtue
~of theJaws of the State of Ohio, with its principal office and place of
“business located at 170 East Town Street, Columbus, Ohio. The Credit
Bureau of Columbus, Inc. owns and operates five' (5) unincorporated
-divisions known as The Credit, Bureau of Delaware, located at 11-West
- Winter Street, Delaware, Ohio; The Credit Bureau of Bellefontaine,
located at 111 South Madriver Street, Bellefontaine, Ohio ; The Credit
-Bureau of Urbana, located at 212 South Main Street; Urbana, Ohio;
:The Credit Bureau of Fayette County, located at 13214 East Court
Street, Washington Court House, Ohio; and Allen County Clollection -
~Company, located at 424 National Bank Building; Lima, Ohio. < 7
* ‘Respondent The Credit Bureau of Mansfield, Tric:; is ‘s corporation
organized, existing and:doing’ business underand’ by virtue:of the
laws of the State of Ohio, with its principal office und plice of busitiass
“located at 28 Park Avenue, West, Mansfield; Ohio: The Credit Bureau
~of Mansfield, Inc., owns-and operates one (1)  unincorporated division
known as The Credit Bureau of Ashland, located at 159 West Main
Street, Ashland, Ohio. = .o oo
- Respondent’ The Credit:Buredu of Marion, Inc., is a’ dorporation
-Organized, existing and doing business under and by virtue of the
laws of the State of Ohio, with its principal office and place of business
located at 142 East Center Street, Marion, Ohio. ' T :
Respondent The Credit Bureau of Newark, Inc., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Ohio, with its principal officé and place of business
located at 414 North Second Street, Newark, Ohio. - - ER
Respondent The Credit Bureau of South Bend, Inc., is a corporation
organized, existing and doing business undet and by virtue of the
~laws of the.State of Indiana, with its principal office and place of
business located at 312 West Colfax Road, South Bend, Indiana.
Respondent William B. Price is a manager of The Crédit Bureau
of Columbus, Inc., and an officer of The Credit: Buréau of Mansfield,
" Inc., The. Credit Bureau of Marion, Ine., and The Credit Bureau of
- Newark, Inc., and a director. of The Credit Burean of South’ Bend,
Inc. Respondent William H. Price is an officer and director of The
- Gredit Bureau'of Columbus; Inc., and a director of The Credit Bureau
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of South Bend, Inc. They formulate, direct and control the acts-and
practices of the corporate respondents, including those hereinafter set
- forth. Their address is 170’ East Town -Street, Columbus, Ohio.

Par. 2. .Respondents are now, and for some time in the past.have
been, for monetary fees and/or dues, regularly engaged in the practice
of assembling or evaluating information on consumers for the purpose
of furmshmg to third. parties consumer reports, as “consumer report”
is-defined in: Section 603(d) ‘of the Fair Credit Reporting Act. Re-
Spondents regularly use a ‘means or faclhty of interstate commerce for
the purpose of preparing and furnishing said corisumer reports There- .
fore,  respondents are; & -consumer. reporting . agency, as . ‘“‘consumer

.Teporting. agency” is deﬁned in Sectlon 603(f) of the Falr Credlt Re-
Lportmg Act G

i conduct of theu- busmess asia, oonsumer «reportmg agency, respondents

1. Failed, as. to.users :of respondents’ credit reporting: service who.
Were users or. “members” prior to. April-25; 1971, to- establish. pro-

 cedures requiring .said users: to certify:thé purposds for which the
. information on: consumers is- sought and tha,t the 1nf0rmat10n w1ll be
,usedfornoiotherpurpose : SRR R :

- 2. Failed to, require prospectlve uSers. who became “members” of
respondents service after April 25, 1971, to certify the purposes for
which the requested information was sought

Therefore, respondents failed to maintain reasonable procedures
designed to limit the furnishing of consumer reports to the purposes
specified under Section 604 of the Fair Credit Reporting Act, thereby
violating Section 607 of the Fair Credit Reporting Act.

Par. 4. In the ordinary course and conduct of respondents’ business,
as aforesaid, respondents contracted to provide their services to “per-
sons,” as deﬁned 1n Section 603(b) of the Fair Credit Reporting Act,
such as Federal, state or local governmiental subdivisions or. agencies,
private legal counsel or attorneys, and private detectives or investi-
gators, who,do not, in the ordinary course of business, regularly extend
credit or insurance for personal, family or household use. Respondents
knew, or should have known, that said persons may not have a per-
missible purpose for consumer reports pursuant to Section 604 of the
Fair Credit Reporting Act. Despite such knowledge, respondents pro-
vided consumer reports to such persons when they had no permissible
purpose for a report under Section 604 of the Act. Further, respondents
failed, in a number of instances, to obtain from such persons, at the
time of their request for the consumer reports, a written certification
of the purpose for which the reports were sought. Accordingly, re-
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spondents failed to maintain reasonable procedures designed to limit.
the furnishing of consumér reports to the purposes specified under:
Section 604 of the Fair Credit Reporting Act, thereby v1ola.tmg Sec-'
tion 607 of the Fair Credit Reporting Act. g
Par. 5. Respondents’ aforesaid failures to- comply w1th the : pro-,
visions of the Fair Credit Reporting Act constitute violations of that
Act and, pursuant to Section 621 thereof, respondents have thereby
violated the Federal Trade Comxmssmn Act : :

DEOISION AND ORDER

The Federal Trade Comm1ssmn having 1n1t1ated an 1nvest1g‘tt10n.
of certdin dcts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complamt whlch the Cleveland ReO'J,ona,l Office | pro-
posed to present to the Commmswn for 1ts con51derat10n and whlch ;
of the Federal Trade Commlssmn Act; ; and

The respondents and éounsel for. the Comm_lssmn ha,vmg thereafter:
executed an aureement contalnmg a consent order, an admission by the.
respondents of all the Jjurisdictional facts set forth in the a,foresald:
draft of complaint, a statement that the signing of said agreement, is
for settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such com-
plalnt and waivers and other provisions as requlred by the Commis-
sion’s rules; and

The Commlssmn having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents have
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed Such agreement on the public record
for a period of thirty (30) days, and having duly considered the com-
ments filed thereafter pursuant to Section 2.84(b) of its rules, now in
further conformity with the procedure prescribed in Section 2.34(b)
of its rules, the Commission hereby issues its complaint, makes the
following jurisdictional findings, and enters the following order:

1. Respondent The Credit Bureau of Columbus, Inc., is a corpo-’
ration organized, existing, and doing business under and by virtue
of the laws of the State of Ohio, with its principal office and place of
business located at 170 East Town Street, Columbus, Ohio. The
Credit Bureau of Columbus, Inc., owns and operates five (5) unincor-
porated divisions known as the Credit Bureau of Delaware, located
at 11 West Winter Street, Delaware, Ohio; The Credit Bureau of
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Bellefontaine; located at 111 South:Madriver. Streét; Bellefontaine,:
Ohio’; The Credit: Bureau of Urbana, located at 212 South Main:Street,’
Urbana, 'Ohio; The Credit Bureau of: Fayette County; located at’
13214 Kast Court Street, Washington Court House, Ohio; and Allen
County: Collectlon Company, located at 424 Na,tlona,l Bank Bmldmg,
Lima, Ohio.’ :
Respondent The Credlt Bureau of Mansﬁeld Inc i8°a corporatlon ’
organized, existing and doing business under and by virtue of the laws-
of the State of Ohio, with its principal office and place of business lo-
cated at 28 Park Avenue, W., Mansfield, ‘Ohio. The Credit Bureau of
Mansfield, Inc., owns and opera,tes one -(1) unincorporated division
known as The Credlt Bureau of Ashland, located at 159 West Main_
Street, Ashland, Qhio. v :
Respondent The Credlt Bureau of Marlon, Inc, is a corporatlon‘
orgamzed existing -and domg business under and by virtue of the
laws of the State.of Ohio, with its prmmpal oﬁice and place of busmess .
located at 142 East Center Street, Marlon, Ohio. - _ . -
.Respondent - The Credit. Bureau, of Newark, Inc is a cor 'oratmn
orgamzed ex1st1ng and doing busmess under and, by ‘
laws of the State-of Ohlo, with its prlnclpal office and place of busmesq'
located at 41/2 North Second Street, Newark, Ohio. )
"Respondent The Credit Bureau of South Bend, Inc is a corpora-.
tion organized, existing and doing business under and by virtue of the
laws of the State of Indiana, with its principal office and place of
business located at 312 West Colfax Road South Bend, Indiana.
Respondent William B. Price is a manager of The Credit Bureau of
Columbus, Inc., and an officer of The Credit Bureau of. Mansfield, Inc.,
The Credit, Bureau of Marion, Inc., and The Credit Bureau of Newark,
Inc.,and a director of The Credit Bureau of South Bend, Inc. Respond—
ent Wllham H. Price is an officer and director of The Credit Bureau
of Columbus, Inc., and a director of The Credit Bureau of South
Bend, Inc. They formulate, direct and control the policies, acts and
practices of the corporate respondents. Their address is 170 East Town
Street, Columbus, Ohio. .
2. The Federal Trade Commlssmn has jurisdiction of the sub]ect
matter of this proceeding and of the respondents, and the proceeding is
in the pubhc interest. : ‘

ORDDR

Itis 0’/‘(197’60! That respondents The Credit Bureau of Columbus, Inc.,
The Credit Bureau of Mansfield, Inc., The Credit Bureau of Marion,
Inc., The Credit Bureau of Newark, Inc.‘, and The Credit Bureau of
South Bend, Inc., corporations, their respective successors and assigns,
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and. their officers, and: William B Price and William H. Price, indi-
v1dually and as officers and/or: directors and/or managers of said-cor-
porations, oF any. of them, and respondents’ agents, representatwes and
employees,’ d1rectly or through any corporation, subsidiary, division
orother device, in connection with the collecting, assembhng or fur-
nishing of consumer. reports, as “consumer report” is.defined in sec- '
~ tion 603(d)-of the Fair Credit Reporting Act: (Pub. L. No. 91-508, 15
U.S.C. Section 1601, e seq. ), shall forthwith cease and desist from'
1. Falllng to require all prospectlve users of consumer reports to
_identify themselves and to certify, in writing, through a contract
or written certification form with the respondents, the purpose
 for which the information is sought and that the information will
“be used for no other purpose, in accordance with Seetlon 607 of the
Fair Credit, Reporting Act. -
. 2. Failing to incorporate the followmg statements on. the face
~of all contracts or written certification forms between the re-
'spondents and the prospectlve users of consumer reports, with
- such conspicuousness and clarity as is hkely to be read and under-
: ;stood by the prospectlve users of consumer reports

ATT’ENTl ON

User will comply w1th all
the provisions of
The Fair Credit Reporting Act
" Pub: L. No. 91—508 .

1. Informatmn w111 be requested only for the User's exclusive use, and the
User certifies that inquiries will be made. only for one or more of the followmfr
permissible purposes and no other: :

a. In connection with a credit transaction involving the consumer on whom the
information is to be furnished and involving the extension of credit to, or review
or collection of an account of, the consumer; or

b. Inconnection with employment purposes; or

c. In connection with the underwriting of insurance mvolvmg the consumer ;
or

d. In connection with a determination of the consumer’s eligibility for a license
or other benefit granted by a governmental instrumentality required by law to
consider an.applicant’s financial responsibility or status; or

e, In connection with a legitimate business need for the information in con-
nection with a business transaction involving the consumer.

2. Reports on employees will be requested only by the User’s demgnated repre-
sentatives. Employees will be forbidden to attempt to obtain reports on them-
selves, associates, or any. other person except in the exercise of their official duties.

3. It is understood by the User that Pub. L. No. 91-508, § 619, states “Any
person who knowmgly and willfully obtains information on a. consumer from
a consumer reporting agency under false pretenses shall be fined not more than
$5,000 or imprisoned not more than one year, or both.”
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. 3. Failing to require prospectlve users’ of consumer Teports,’

but:

-+ not limited to, those ‘who operate, ¢ither in whele or i part, a8

Federal, state or'local governmental subdivisions or ageneles ‘ex

“.cept’ those covéred by Paragraph 4 of this order, private. lega}
" counsel or attorneys, and’ pr1vate detectlves or mvestlgators, to’
1dent1fy themselves and to certify in wrltmg, e1ther at the time the’

: prospective users’seek ‘each consumer report or’ w1th

en_(10)

“businéss da after ain oral certification of a’ ‘request’ for ea,ch con-

*sumer repo 5 the purpose for Whlch the mformatm

Qiaecordance with Section’ 607 of the Fair Credlt Reportmg Act.

4. Failing to require prospectlve ‘usérs’ of consumer reports,

7 who dre not; ity the ordifiary course of :busmess, regularly extend-
“ ing constimer ¢rédit and /ot consumer insuratice, but who remﬂarly
7 use ¢onsumer réports for “employ‘ ent putposes,” as defined in .

* ' Section 608(h)

‘the! Fair Credit- ‘Reporting’ Act, to’ 1dent1fy
themselves and tocertify in writing; through a ‘¢ontract or written
certification form with the respondents, that the only purpose for
which information is sought is for employment and that the
information will be used for no other purpose, unless the pros-
pective users identify themselves and certify, in writing, each time
the prospective users seek a consumer report, the purpose for
which the information is sought and that the information will
be used for no other purpose, in accordance with Section 607
of the Fair Credit Reporting Act. '

5. Failing to inform all prospective users of consumer reports,
in writing, at the time of entering into a contract or executing a
written certification form with the respondents, of their responsi-
bilities as users of consumer reports, including the provisions
of Paragraphs 3 and 4 of this order. ’

6. Failing to cease doing business with any user or prospective
user of consumer reports who does not follow any of the oral
or written procedures as specified by this order, or who the
1espondents know, or have reason to believe, is violating any
provisions of the Fair Credit Reporting Act.

It is further ordered, That respondents deliver a copy of this order
to cease and desist to all present and future personnel of respondents
engaged in the assembling or evaluating of information on consumers
for the purpose of furnishing to thlrd parties consumer reports and
that respondents secure a s1<rned statement acknowledging receipt of
said order from each such person.
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I ¢ is further ordered, That the 1nd1v1dual respondents named herein
promptly notify the Commission of the discontinuance of their present
business or employment and of their affiliation with a new business
or employment. Such notice shall include respondents’ current business
or employment in which they are engaged as well as a descrlptlon of
their duties and responsibilities.

It is further ordered, That respondents notlfy the Commlssmn at_'
least thirty (30).days prior to any proposed changes in the corporate
respondents, such as dissolution, assignment or sale, resultant in the-
emergence of a successor corporatlon, the ereation or dissolution of
subs1dla,1 ies, or any other changes in the corporations Whlch may affect
comphance obhgatmns arising out of the order. .

It is fm"ﬂwr ordered, That respondents. shall, within sixty - (60)
days after service upon them of this order, file with the Commission a
report, in writing, setting: forth in detail the manner and form in
which they have comphed with the order to cease and desist contdined
hereln : + ‘

Ix tHE MATTER OF
DIENER’S, INC., ET AL.
ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL

TRADE COMMISSION ACT AND THE TEXTILE FIBER
PRODUCTS IDENTIFICATION ACT

Docket 8804. Cohwla,int. Now. 25. 1969—Decision. Dec. 21, 1972

Order reqmrmg a carpeting chain in the Washington, D.C. area, among other
thmgs to cease misrepresenting its prices and savings claims; failing to
maintain adequate records; misbranding and falsely advertising its textile
fiber products.

CoMPLAINT

Pursuant to the provisiens of the Federal Trade Commission Act
and the Textile Fiber Products Identification Act, and by virtue of
the authority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that Diener’s, Inc., Diener’s of Virginia, Inc.,
Diener’s of Rockville, Inc., Diener’s of L‘mham, Inc., Diener’s of
Tysons Corner, Inc., and Mayfield Company, Inc., corporations, and
Walter Diener, Mllton Diener, and Harold Rezmck individually and
as officers of each of said corporatlons, hereinafter referred to as
respondents, have violated the provisions of said Acts, and the rules
and regulations promulgated under the Textile Fiber Products Identi-
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fication Act, and it appearing to the Commission that a pro‘ceédii‘l'g"’ by
it in respect thereof would be inthe public interest, hereby 1ssue>s 1ts
complaint stating its chargesiin that respect as follows: ~

Paragrapu 1. Diener’s Inec., is a corporation. orgamzed ex1st1ng
and doing business: under and by virtue, of the laws of the State of
Delaware, with its prln(:lpal office and place of business: located at 4511
Rhode Island Avenue, in: Brentwood; State of Maryland

: Mayfield Company, Tne.; is’ a corporation organized, ex1st1n “and

'domg business under and by virtue:of thie laws.of the State of Mary:
land, ‘with its prm(npal office and place of ‘business located -at’ 4511
Rhode Island Avenue, in Brentwood, State of Maryland.-

Diener’s.of Lanham, Inc.; is.a corpora,tlon organized, exxstmg '»and
doing business under and by virtue-of the laws of the State:of Mary-
land, with: its- p11n01pal office and place of’ busmess loca,te,d at 7450
Annapohs Road,.in Lanham, State of Maryland -

‘Diener’s of Rockville, Inc.; is a corporation: orcramzed ex1stmg and
domg business under and by virtue of the laws of the State of Mary-
land, with its principal office and place of business located at 1616
Rockville Pike, in Rockville, State-of Maryland.

Diener’s of Virginia, Inc., is a corporation organized, existing and
doing business under and by virtue of the lawsof the Commonwealth
of Virginia, with its prmmpal office and place of business located at
6437 Arlington Boulevard, 1n Fa]ls Church, Commonwealth of
Virginia.

Diener’s of Tysons Corner, Inc., is a corporation organized, exist-
ing and doing business under and by virtue of the laws of the Com-
monwea,lth of Virginia, with its principal office and place of business
located at-Tysons Center, in McLean, Commonwealth of Virginia.

The coordinating office for the aforesaid corporations is located
at 4511 Rhode Island Avenue, in Hyattsville, State of Maryland.

Respondents Walter Dlenex, Milton Diener and Harold Reznick
are individuals and are officers of each of the six corporate respondents.
They formulate, direct and control the acts and practices of the cor-
porate respondents, including the acts and practices hereinafter set
forth. Their addresses are the same as the corporate respondent,
Diener’s Inc., located at 4511 Rhode Island Avenue, in Brentwood,
State of Maryland. ‘ )

‘The respondents cooperate and act together in carrying out the acts
and practices hereinafter set forth.

Par. 2. Respondents are now, and for some time last past have been,
engaged in the advertising, offering for sale, sale, distribution and
installation of rugs, carpets, and floor coverings to the public at retail.
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Par.’ 3. In-the course and conduet of their business as’ ‘aforesaid,
respondents now cause, and for some time last past have ‘caused, their
said mercha,ndlse, ‘when: sold, to be shipped from their places of busi-
. ness in- the ‘States of - Vlrgmla ‘and Maryland to' purchasers thereef
located in various States of the United States and in the District of
Columbia;, and- maintain, “and at’all’ times- méntioned- herein -have
maintained, a substantial cotirse.of trade in said merchandise in ¢om-
merce, as “commerce” is defined in the Federal Trade Commission ‘Act.

PAR 4. In'the course and conduct of their aforesaid ‘busitiess, and
for the purpose of inducing the purchase of their merchandlse, the
respondents have made, and ‘are now making, ‘numerous statements
and representations in advertisements inserted in newspapers of gen-
eral interstate circulation, by means of radio and television broadcasts
and in:advertisements- appearing-on billboards. Typical-and: illustra-
tive of the foreaomg, but not all inclusive thereof ‘are the followmg

Dienet’s and Monarch AT YOUR SERVIOE WITH A FANTASTIC 6 STORE
FACTORY: INVENTORY ' CLFARANCE THURSDAY I‘RIDAY AND SATUR-
DAY CARPET .SAVINGS.OF 299,-61%:- L

-Warehouse Carpet Sale 339, 10 64% SAVINGS. '

» DIENER’S STOREWIDE CARPET: SALE(S Ces

‘CARPET STAIR TREAD SETS Reg $24.95 ‘Set. Enough for 13 steps & rlsers

Choice of colors, weaves & quahtles $10.00 Set. Limit (1) to.a customer/cash &
carry.

SAVE- $3.50 SQ. YD. MONARCH RUGGED NYLON PILE AREA’S COM-
PETITIVE PRICE $7.95 SQ. YD, and $4.45 SQ. YD. A Diener’s Exclusive Poliey—
Dbuy today—have delivered and installed today, tomorrow or at your convenience.

Par. 5. By and through the use.of the above-quoted statements and
representations, and others of similar import and meaning not ex-
pressly set out herein, respondents have represented and are now repre-
senting, directly or by implication, that :

1. During the period of the advertised “Diener’s Storewide Carpet
Sale,” or “Fantastic 6 Store Factory Inventory Clearance,” or words
of s1m11ar import and meaning, that the advertised price of any mer-
chandise represents a reduction from the price at which respondents
have made a bona fide offer to sell and have sold said merchandise on
a regular basis for a reasonably substantial period of time in the recent,
regular course of their business.

2. Purchasers of merchandise advertised under the phrases: “Carpet
Savings of 29%-61%,” or “339% to 64% Savings,” or terms of similar
import and meaning, would realize a savings of the stated percentage
amount from the actual price at which the merchandise was offered
for sale or sold by respondents in good faith for a reasonably sub-
stantial period of time in the recent, regular course of their business.
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* 3, ./The higher prices, accompanied: by the words.“Regular,” “Reg.,”
or Words of similar import and, meaning, were the prices that the ad-
vertised merchandise was offered for sale or sold by the. respondents
in good falth for-a reasonably substantial period of time in the recent, -
regular course of their business, Purchasers of such merchandise
would, save an amount equal to the. dlﬂ'erence between . respondents’
hlgher selhng prlces and the correspondmg advertised lower selling
prices. . B :

4, The hlgher prlces, accompamed by the words, “area S competltlve
prlce ” or words of similar import and meaning, were prices which do
not appreéciably exceed prices at. which substantial sales of the same
merchandise were made in respondents’ trade area. | ‘

5. The represented reduced prices are, offered only during the hmlted
perlod of the sale and such réduced prlces will be returned to:re-
spondents’ pre-g -sale bona, fide offering price or to some other substan-
tially.higher amount immediately. after completlon of the sale,

- 6. During the regular course and conduct .of respondents’ busmess,
purchasers of rugs, carpets and ﬂoor coverings in:all instances when
so deSIred will receive dehvery and mstallatlon of sald merchandise
respondéﬁfs B S

Par. 6. In truth and in fact:

- 1. During the period of the advertised “Diener’s Storewide Carpet
Sale,” or “Fantastic 6 Store Factory Inventory Clearance” or words
of similar import and meaning, the advertised price of any merchan-
dise did not represent a reduction from the price at which respondents
have made a bona fide offer to sell or have sold said merchandise on a

regular basis for a reasonably substantial period of time in the recent,
regular course of their business.

2. Purchasers of merchandise advertised as “Carpet Savings of
29%—61%,” or “33% to 64% Savings,” or terms of similar import and
meaning, did not realize a savings of the stated percentage amount
from the actual price at which the merchandise was offered for sale
or sold by respondents in good faith for a reasonably substantial
period of time in the recent, regular course of their business.

3. The higher prices, accompanied by the words “Re«rular,” “Reg.,
or words of similar import and meaning, were not the prices that the
advertised merchandise was offered for sale or sold by respondents in
good faith for a reasonably substantial period of time.in the recent,
regular course of their business, and purchasers thereof, would not
save amounts equal to the difference between respondents’ higher sell-
ing prices and the corresponding advertised lower selling prices.
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4. The hlgher prices, accompamed by the words, “area S competltlve
price,” or words of similar 1mport and meaning, were prices which do
appreciably exceed prices at which substantlal sales of the same mer-
chandlse were made in respondents’ trade area.

‘5. The represented reduced prices are not offered for a limited .
period of time, but are the prices which respondents sell or offer to
sell their merchandlse on a regular basis for a reasonably substantial
period of time in the recent, regular course of their business.

6. Durlng the regular course and conduct of respondents’ busmess,
purchasers of rugs, carpets and floor covermgs in ‘all instances when
so desired cannot receive delivery and installation of said’ merchandlse
within 48 hours after such merchaiidise ' is purch&sed from the
respondents '

Thierefore the statements and representatlons as set forth in Para,-

graphs Four a,nd F1ve hereof were: and are false, rmsleadlna a,nd
deceptlve - ' :
- Par. 7. In the conduct of thelr busmess at-all tlmes mentloned
herein, respondents have been in substantial: eompetltlon, in - com=
merce, with' corporatlons firins ‘and individuals’ enoaged in the sale
of mérchandise of the sameé general k:md and’ nature as the aforesald
merchandisé sold by the respondents :

Par. 8. The use by the respondents of the aforesaad false Imslead-
ing and deceptive statements, representations, acts and practlces has
had, and now has, the capacity and tendency to misiead members of
the purchasing public concerning the savings available to them on.
respondents’ merchandise and, more generally, to mislead them into
the erroneous and mistaken belief that said statements and representa-
tions are true and into the purchase of substantial quantities of re-
spondents’ merchandlse by reason of sald erroneous and mistaken
belief.

‘Par. 9. The acts and practices of the respondents as set forth above
were, and are, all to the prejudice and injury of the public and of
respondents’ competitors and constituted, and now constitute, unfair
methods of competltlon in commerce and unfair and deceptive acts
and practices in commerce in violation of Section 5 of the Federal
Trade Commission Act.

- Par. 10. Respondents are now, and for some time last past have
been, engaged in the 1ntroduct10n, delivery for introduction, sale, ad-
vertising, and oﬁermg for sale, in commerce, and in the transportation
or causing to be transported in commerce, and in the importation into
the United States, of textile fiber products; and have sold, offered for
sale, advertised, delivered, transported and caused to be transported,
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textile ﬁber products, which have been advertised, or offered. for sale
in cornmerce; and, have sold, offered for sale, advertlsed delivered,
transported. and caused to be- transported after shlpment in commerce,
textile fiber products, either in- their. original state or. contained in
other textile fiber products; as the terms “commerce” and “textile fiber
product” are defined in the Textile Fiber Products Tdentification Act.

Par: 11. Certain of said textile fiber products were misbranded by
respondents within the intent and meaning of Section 4(a) of the
Textile Fiber Products Identification Act and the rules: -and regula-
tions promulgated . thereunder; in “that they. were  falsely and .
deceptively stamped, tagged, labeled,:invoiced, advertlsecL oor_other-
wise identified as to the name or amount of constituent ﬁbers contamed
therein.

.. Among such misbranded textile -fiber products, but not hmlted
thereto, were floor coverings which were falsely and.decqptlvolyvad,-‘ '
vertised in the Washington Post and the Evening Star, newspapers
published in the city of Washington, District of Columbia, and having
a wide circulation in said: District of Columbia and various States of
the United States, in that the respondents in disclosing: the fiber con-
tent. information. as to-floor coverings containing’ exempted backings,
ﬁlhngs, or paddings, failed to set forth such ﬁber content information
in such a manner as to indicate that it applied only to the face, pile, or
outer surface of the floor coverings and not to the exempted backings,
fillings, or paddings. :

_Par. 12. Certain of said textile ﬁber products were: falsely and
deceptlvely advertised in that respondents in making disclosure or im-
plications as to the fiber content of such textile fiber products in writ-
ten advertisements used to aid, promote and to assist, directly or in-
directly, in the sale or offering for sale of said products, failed to set
forth the required information as to fiber content as specified by Sec-
tion 4(c) of the Textile Fiber Products Identification Act and in
the manner and form prescribed by the rules and regulations promul-
gated under said Act.

Among such textile fiber products, but not hmlted thereto, were
carpets which were falsely and deceptively advertised by means of
printed matter, in newspapers, distributed by the respondents through-
out the United States to customers and salesmen. The aforementioned
carpets were described by such fiber-connoting terms among which,
but not limited thereto, were “Acrilan,” “Kodel,” and “Herculon”
and the true generic name of the fiber contained in such products
was not set forth.

Par. 13. By means  of the aforesaid advertisements and others
of similar import and meaning not specifically referred to herein, re-
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spondents have falsely and deceptively advertised textile fiber prod-
ucts in violation of the Textile Fiber Products Identification Act in
that said textile fiber products were not advertised in accordance with
the rules and regulations promulgated thereunder in the foﬂowmv
respects

(a). In disclosing the fiber: content information asto ﬁoor coverings
containing. exempted backings, fillings, or paddings; such' disclosure
was not made in such a manner as to indicate that such fiber: content
information related only to the face, pile or-outer surface of the floor
covering and. not to the backing, filling or. paddmg, in. Vlolatlon of
Rule IT of the aforesaid rules a,nd regulations. -

(b) A fiber trademark was used. in advertlslng textlle fiber prod-
ucts, without a full disclosure of the fiber content information required
by. said Act;.and the regulations thereunder:in at least one instance
in said- a,dvertlsement Ain - vmlatlon of Rule 41(a) of the aforesald
rules and regulations:

-(e).: A fiber trademark was used in: advertlslng textﬂe ﬁber products,
c:onta,mmg only one fiber and such fiber trademark did not appear, st
least once in the said advertisement, in immediate proximity and con-
]unctlon, with the. .generic- name of - the. fiber, in plainly legible and
congpicuous type, in violation of the Rule 41(¢) of the aforesaid rules
and regulations.

Par. 14, The acts and practices of respondents as set forth n Para-
graphs Eleven through Thirteen above were, and are, in violation of
the Textile Fiber Products Identification Act and the rules and regu-
lations promulgated thereunder, and constituted, and now constitute
unfair methods of competition in commerce and unfair and deceptive
acts and practices in commerce, under the Federal Trade Commxssxon
Act.

Mr. Edward D. Steinman and Mr. Donald L. Bachman support-
ing the complaint.

Mr. Jacob, A. Stein, Stein & Mitchell, Washington, D. C for
respondents.

IniT1aL DECISION BY JouN B. PornpExTer, HEARING EXAMINER

JULY 12, 1971

PRELIMINARY STATEMENT

The complaint in this proceeding, issued on November 25, 1969,
charges that Diener’s, Inc., Diener’s of Virginia, Inc., Diener’s of
Rockville, Inc., Diener’s of Lanham, Inc., Diener’s of Tysons Corner,
Inc., Mayfield Company, Inc., corporations, and Walter Diener, Milton
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Diener, and Harold Reznick; 1nd1v1dua11y and as'officers of: sach of said
corpomtlons, violated: the provisions of the Federal Trade Comiiis:
sion Act and the Textile Fiber: Products Identification Act in’ the
advertlslng, sale' and installation of rugs; carpets and floor covermgs
to the public at retail.

The respondents answered the' complamt adlmttmg the ex1stenoe of
the. corporate responidents as allegéd in Paragraph One of the com-
plaint, but’ denied that the individual: respondents formulate, direct,
control and act together in carrying outthe acts and practlces of
‘corporate, respondents as alleged Respondents also demed the other
allegatmns of the complaint.: w ,

7. After séveral postponiements, the hearmg began ‘on July 27 1970
and the record for the reception of evidence Wwas closed on August 4,
1970. Proposed. findings of fact, ¢onclusions: of law)and briefs were
originally s¢heduled to be'filed on or ‘before September 18,1970. How-
ever, due to the loss by the reporter of more than 160 Commlssmn ex-.
hibits, consisting of newspaper: advertiserments which had been: placed
in the Washington Post and the Evening: Star by respondents dumng
the.period; April 19,.1967 through October 12,1968, complalnt Eounsel
filed .several separate requésts for extensions ‘of time ‘withiii whiéhi to.
file proposed findings of fact, ‘etc. These requests for exterisions ofifime
were based on the absence of these exhibits. These requests extended
the filing date for proposed findings, etc., to November 19, 1970.

- On November 17, 1970, complamt counsel filed a motion to reopen

the record so as to receive in evidence reproductions of the lost Com-
mission exhibits. Complaint counsel stated that the reproductions had
been made from microfilm of newspapers contained in the files of the
Library of Congress, and requested that these reproductions be received
in evidence and substituted for the original exhlblts, CcX 49 through
CX 15C, which had been lost.”

On November 19, 1970, counsel for respondents filed an opposﬁ;lon to
complaint counsel’s motion to reopen the record to receive in evidence
reproductions of the lost exhibits. Also, on November 19; 1970, coun-
sel for respondents filed proposed findings of fact, conclusions of law,
and brief on behalf of respondents.

On November 23, 1970, complaint counsel filed their proposed find-
ings of fact, conclusmns of law, brief, and a proposed order.

By order dated November 24 and filed November 25, 1970, the hear-
ing examiner granted complaint counsel’s motion to reopen the record
for the stated purpose of affording complaint counsel an opportunity
to offer and substitute in evidence reproductions from microfilmed
copies of respondents’ newspaper advertisements (CX 49-150), which
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had been received in evidence at hearings but subsequently lost by the
reporter; a reopened hearing for this purpose was scheduled for
December 15, 1970. '

On November o1, 1970 ‘complaint counsel filed a “Motlon to Supple-
ment the Purpose For Reopening the Record” in this proceeding. (The
original motion to reopen the record filed on November 17, 1970 was for
the stated purpose of a,ﬂ:'ordlng complaint counsel an opportunity to
offer and there be. received in evidence reproductions of the lost Com-

mission exhibits.) The Motion to Supplement the Purpose for Reopen-
ing the Reecord, filed on November 27, 1970, requested, among other
things, that, at the reopened hearing, in. addition -to reeeiving :in
evidence reproductions of the lost Commission exhibits, the hearing
examiner, consider making eertain written reports.of a Commission
attorney-investigator, who, at the original hearing, had testified as'a -
‘Commission witness, available to.counsel for respondents for examina-
_tion prior to cross-examining the attorney- inv'estigator in-the event
.counsel for, respondents should desire to cross-examine this witness at '
‘the reopened hearing. v

On December 3, 1970, counsel for respondents filed an opposﬂ;lon to :
compla,mt counsel’s MOthIl to Supplement the Purpose for Reopening
the Record and, on December 8, 1970, complaint counsel filed a reply
to respondents’ opposition to complaint counsel’s Motion to Supple-
ment the Purpose for Reopening the Record.

On December 9, 1970, pursuant to the request of complaint counsel,
the hearing examiner rescheduled the date for the reopening of the
hearing from December 15, 1970 to December 11, 1970.

At the reopened hearing on December 11, 1970, the reproductions of
the lost Commission exlnblts were received in eudence and certain
investigation reports made by Mr. Joseph J. Koman, Jr., an attorney-
investigator in the employ of the Commission, who made the investi-
gation of this matter and testified as a Commission witness at the orig-
inal hearing, were produced by complaint counsel and made available
to counsel for respondents for his examination pursuant to complaint
counsel’s Motion to Supplement the Purpose for Reopening the Record,
filed on November 17, 1970. Ilowever, upon complaint counsel’s refusal
to produce & summary munorandum prepared by Mr. Koman in con-
nection with his investigation of respendents and about which he had
testified at the hearing, and the production of which had been requested
by counsel for 1espondents the hearing examiner struck the testimony
which 3ir. Koman had given at the hearing. At the request of complaint
counsel, the hearing examiner held the record open while complaint
counsel zought to file an interlocutory appeal to the Commission from
the ruling of the hearing examiner striking the testimony.

494- R41-—70—— 61
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In a majority opinion and order issued February 8, 1971, the Com-
mission decided that the ruling of the hearing examiner was correct
and denied complaint counsel’s request for permlssmn to file an inter-
locutory appeal from the ruling of the hearing examiner striking the
testimony of Mr. Koman, the attorney-mvesmgator In the majority
opinion,! after ruling that the hearing examiner was correct in striking
the testimony and denying an mterlocutory appeal the Commission
stated among other things, that o the examlner mlght find it ap- -
nity to- produce the Koman summary memorandum and, if produced
to afford respondent his full ‘Jencks’ rights.”

On February 25, 1971, complaint counsel filed a Motion to Reopen
the Record “to allow the production of the summary memorandum and
if such is desired cross-examination of Attorney Koman.”

On March 38,1971, counsel for respondents filed an opposﬂ:lon to the
motion to reopen, and on March 4, 1971 complaint counsel filed their
reply to respondents oppos1tlon to complamt counsel’s motlon to
reopen.

Pursuant to notice, a further hearing was held on April 12,1971, at
‘which time complaint counsel produced and delivered to respondents
counsel for his perusal the summary memorandum written by Mr.
Koman, which complaint counsel had previously refused to produce.
Complaint counsel also produced Mr. Koman and he was cross-
examined by counsel for respondents. At the conclusion of his cross-
examination that same day, April 12, 1971, the record for the reception
of evidence was again closed.

Supplementaly Proposed Findings of Fact and Conclusions of Law
have been filed by counsel for respondents.

All proposed findings of fact and conclusions of law not found or
concluded herein are denied. Upon the basis of the entire record, the
hearing examiner makes the following findings of fact and conclusions
of law, and issues the following order:

FINDINGS OF FACT

1. Diener’s, Inc., is a corporation organized and doing business under
the laws of the State of Delaware, with its office and place of business
located at 4511 Rhode Island Avenue, Brentwood, Maryland.

2. Diener’s of Virginia, Inc., is a corporation organized and doing
business under the laws of the Commonwealth of Virginia, with its
office and place of business located at 6437 Arlington Boulevard, Falls
Church, Virginia.

1 Commissioner MacIntyre dissented, and filed a: dissenting statement.
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3. Diener’s of Rockville, Ine., is a corporation organized and doing
business under the laws of the State of Maryland, with its office and
place of business located at 1616 Rockville Pike, Rockville, Maryland.

4. Diener’s of Lanham, Inc., is a corporation organized and doing
business under the laws of the State of Maryland, with its office and
place of business located at 7450 Annapolis Road, Lanham, Maryland.

5. Diener’s of Tysons Corner, Inc., is a corporation organized and
doing business under the laws of the Commonwealth of Virginia, with
its office and place of business located at Tysons Center, McLean,
Virginia.

6. Mayﬁeld Company, Inc., is a corporatlon organized and doing
busmess under the laws of bhe State of Maryland, with its office and
place of business located at 4511 Rhode Island Avenue, Brentwood '
Maryland.

7. The executive office for the aforesaid corporations is located at
4511 Rhode Island Avenue, Brentwood, Maryland (admitted in Ans
Par. 2).

8. The respondents, Walter Diener, Milton Diener, and Harold
Reznick, are stockholders and officers of each of the six corporate re-
spondents. Mr. Milton Diener is president ; Mr. Walter Diener is secre-
tary-treasury; and Mr. Reznick is executive vice president and general
manager of Diener’s, Inc., the parent of the subsidiary corporations
named in Paragraph numbered 1 above. Messrs. Milton and Walter
Diener and Harold Reznick are members of the boards of directors of
the respondent corporations. However, due to illness, including a
serious heart ailment, Mr. Walter Diener has not been active in the busi-
ness of the corporations for several years and does not share full
responsibilities in the management with his brother, Milton Diener,
and Mr. Reznick. He visits and spends a few hours at his office each day
he feels able to do so (Tr. 27, 148-149). As executive vice president and
general manager, Mr. Reznick controls the operation of the respondent
corporations (Tr. 21, 26-27, 159-160, 164). The business offices of the
five subsidiaries are located at the office of the corporate respondent,
Diener’s, Inc., 4511 Rhode Island Avenue, Brentwood, Maryland (ad-
mitted in Ans Par. 2).

9. Respondents Diener’s are now, and for some time last past have
been, engaged in the advertising, offering for sale, sale, distribution
and installation of floor covering, including rugs and carpets, to the
public at retail (Tr. 21).

10. In the course and conduct of their business as aforesaid, re-
spondents Diener’s now cause, and for some time last past have caused,
their said merchandise, when sold, to be shipped from their places of
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business in the States of Virginia-and Maryland to purchasers thereof
located in various States of the United States and in the District of
Columbia, and maintain, and at all:times mentioned herein have main-
“tained, a substantial course of trade in said merchandise in commerce,
-as “commerce” is deﬁned in the Federal Trade Commlssmn Act (Tr.
11 The complzunt is dlrected toward 1mproper use of the terms "red-
ular” and “area’s-competitive price,” and also toward representations
in newspaper advertisements with-respect to the time of delivery and
installation of carpets, which are alleged to be false, misleading and:de-
ceptive. The complaint also alleges violations of the Textlle Fiber
‘Products Identification Act in'some of:the Diener’s newspaper- adver-
-tising. Specifically; the complaint' a,lleoes that, in the-course and con-
duct of their aforesaid business, and tor the purpose of inducing the
purchase of their merchandise,:the reéspondents -have made, and -are
now making; numerous- statements ‘and irepresentations’ in advertise-
ments inserted in newspapers of general interstate circulation. Typ-
decal-and’ 111ustrat1ve of the represent‘ttlons and advertlsements are the
following: -~ . e O S A A
TA] Dxener% and Monarch AT YOUR SFRVICE WITH A FANTASTIC 6

STORE FACTORY INVENTORY CLEARANCE THURSDAY, FRIDAY AND
SATURDAY CARPET SAVINGS. OF 29%-61%

(The above representations are contained in CX 90.)
[B] Warehouse Carpet Sale 839 to 64% SAVINGS 7
(This representation is contained in CX 85 and 86.)
[C] DIENER’'S STOREWIDE CARPET SALE

('This representation is contained in CX 61 and 88.)

[D] CARPET STAIR TREAD SETS Reg. $24.95 Set Enough for 13 steps &

risers. Choice of colors, weaves & qualities. $10.00 Set Limit (1) to a customer/
cash & carry.

(The representation in [D] above is contained in CX 74,77, 105, 115,
118-120,129-131, and 149-150.)

[E] SAVE $3.50 SQ. YD. MONARCH RUGGED NYLON PILE AREA’S COM-
PETITIVE PRICE $7.95 SQ. ¥YD. 445 SQ. YD.

(The representations in [ 5] above are contained in CX 68, 104, and
185.)

[F] A Diener’s Exclusive Policy—buy today—have delivered and installed
today, tomorrow or at your convenience

(The representation set out in [F] above is not contained in any of
the nmerous Commission exhibits received in evidence.)
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:12, The complaint further.allegesthat, through the use of the above--
quoted statements and representations, respondents have 1'epresentedf
and are new represénting, directly or by implication, that:

(1) During.the period.of:the advertised “Diener’s Storewide Carpet
Sale,” or “Fantastic 6.Store Factory Inventory Clearance,” or words
of similar import and-meaning, that the advertised price of any mer-
chandise represents a.reduetion from: the price at which respondents
have made a bona. fide offer to: sell:and have sold said merchandise onai
regular basis for a reasonably substantial period.of tite in the recent,.
regular.course of their business, whereas, in truth and in fact, the ad-:
vertised. price-of any merchandise did not represent a:reduction from
the price at. which respondents-have:made a bona fide offer to. sell-or:
have sold said merchandise on & regular basis for a reasonably substan=
tial period of time in the recent, regular course of their business..

.(2); Purchasers of - merchandlse advertlsed under the phrases:“Car-:
pet-Savings-of 29%—61%, or:4339% t0.,64% Savm(rs, or-terms of sim-
ilar import and meaning; wou}d realize a savings of: the stated per-
centage .amount. frem:the aectual price at- whichithé merchandise was
~offered for sale or sold by respondents in: good faith for a reasonably.
substantial period of time in the recent, regular course of thelr business,
whereas, in truth and in fact, purchasers of such advertlsed merchan-
dise did not realize a savings of the stated percentage amount from
the actual price at which the merclnndlfse was offered for sale or sold by
respondents in good faith for a reasonably substantial permd of tlme‘
in the recent, reg u] ar course of their business.

(3) The higher prices, accompanied by the words “Regular,” “Re@
or words of similar import and meaning, were the prices that the f»d-'
vertised merchandise was offered for sa,le or sold by the respondents in
good faith for a reasonably substantial period of time in the recenty
regular course of their business. Purchasers of such merchandise would
save an amount equal to the difference between respondents’ higher
seiling prices and the corresponding advertised lower selling prices,
whereas, in truth and in fact, the higher prices were not the prices that
the advertised merchandise was offered for sale or sold by respondents
in good faith for a reasonably substantial period of time in the recent,
regular course of their business, and purchasers thereof would not save
amounts equal to the difference between respondents’ higher selling
prices and the correbpondmn_ advertised lower selling prices

(4) The higher prices, accompanied by the words, “area’s competi-
tive price,” or words of similar import and meaning, were prices which:
do not appreciably exceed prices at which substantial sales of the same
merchandise were made in respondents’ trade area, whereas, in truth
and in fact, the higher prices were prices which do appreciably exceed
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prices at which substantial sales of the same merchandlse were made in
respondents’ trade area. :

(5) The represented reduced prlces are offered only durmg thef
limited period of the sale and such reduced prices will be returned to
respondents’ pre-sale bona fide offering price or to some other substan-
tlally higher amount immediately after completlon of the sale, whereas,
in truth and in fact, the represented reduced prices are not offered
for a limited period of time, but are the prices which respondents sell
or-offer to sell their merchandise on a regular basis for.a reasonably
- substantial period of time in the recent, regular course of their business.

(6) During the regular course and conduct of respondents’ business,
purchasers.of rugs, carpets-and floor coverings in all instances when so
desired will receive delivery and instalation of said merchandise
within 48 hours after such merchandise is purchased from the respond-
ents, whereas, in truth and. in fact, during the regular course and con-
duct of respondents’ business, purchasers of rugs, carpets and floor
coverings. in all instances when so desired cannot receive- delivery
and installation of said merchandise within 48 Jhours after such mer-
chandise is purehased from:the respondents

Wherefore, the complaint alleges, the statements and repr%enta,tlons
as set forth in Paragraphs Four and Five of the complaint (Para-
graph numbered 12 above) were and are false, misleading and
deceptive.

13. Mr. Joseph J. Koman, Jr., an attorney- 111x'est10ator for the
Federal Trade Commission, who made the investigation and recom-
mended the issuance of the complaint in this proceeding, was the
principal witness offered by complaint counsel to establish the greater
part of the allegations contained in the complaint. Mr. Koman’s testi-
mony is based upon information obtained by Mr. Koman from his
examination of the Diener’s records, invoices, more than 100 news-
paper advertisements which appeared in the Washington Post and
the Evening Star during the years 19671968, and statements allegedly
made to Vh Koman by Mr. Harold Reznick, vice president and gen-
eral manager of Diener’s, Inc., the principal corporate respondent
herein, during Mr. Koman’s ﬁrst visit to the main office of Diener’s on
January 24, 1968 (Tr. 168; 225). The statements allegedly made by
Mr. Rezmck to Mr. Koman 1ncluded the identification by Mr. Reznick
of the quality or pattern designation of floor coverlng or carpeting
and padding which were advertised by Diener’s in a full-page news-
paper advertisement in the Washington Post on Thursday, June 29,
1967 (CX 68; Tr. 168-169).
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14. Ordinarily, Diener’s and other retailers of floor covering and
carpeting located in the District of Columbia metropolitan:area do
not identify the quality designation of the carpet advertised in news-:
papers (Tr. 431). A carpet advertisement, describing the carpet as
“NYLON PILE,” “ACRILAN.ACRYLIC PILE,” or “ALL WOOL
PILE,” for example, but giving the name of the manufacturer, is not’
sufficient information by which the carpet can be identified by quality;
and thus determine the price (Tr. 260). Carpet manufacturers gener-.
ally produce more than one grade or quality of carpeting, and give each.
grade or quality a name designation so that it can be identified. The
quality designation for the carpeting advertised for sale by Diener’s
in CX 68 was not given in the advertisement so, in order to determine
the accuracy .or truthfulness of the representations in the advertise-
ment with respect to price, it was necessary for Mr. Koman to identify.
the various carpets referred to in the advertisement by obtaining their
respective name designations. Mr. Koman'testified that, during his first
interview with Mr. Reznick on January 24, 1968, pursuant to Mr.
Koman’s request, Mr. Reznick identified the- carpeting by giving to
Mr. Koman-the-quality name designation of each of the carpets ad-
vertised in the seven segments of the main carpet portion of the
advertisement, which appears in the center portion of the advertise-
ment (CX 68; Tr. 168-169). At the hearing, Mr. Koman then pro-
ceeded to identify by quality name designation the carpet advertised
in each of the seven segments of CX 68 from the information and
identification which Mr. Koman testified that Mr. Reznick had previ-
ously given to him.

15. Beginning with the carpet advertised in the first segme.n.t,of
the advertisement, Mr. Koman identified the “MONARCH RUGGED
NYLON PILE AREA’S COMPETITIVE PRICE $7.95 SQ. YD.
4.45 SQ. YD.” as being either Garland or Benton, which Diener’s call
Princess or Westernaire. Mr. Reznick advised Mr. Koman that the
Garland and the Benton were discontinued merchandise, and that the
Westernaire was a regular pattern or quality (Tr. 167-170).

16. Mr. Koman then proceeded to the second segment of the adver-
tisement (CX 68), counter-clockwise, referred to in the advertisement
as featuring “A QUALITY ASSURED CARPET FROM
DIENER’S SAVE $4.28 SQ. YD. Luxury Quality MONARCH
NYLON PILE * * * AREA’S COMPETITIVE PRICE $10.95
SQ. YD. 6.67-SQ. YD.” as being “* * * either Park West plush or
Luxurious, which they purchased for $3.80 a square yard, or Glen
Contessa, which he now calls Penfield, at $3.95 a square yard” (Tr.
170).
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+.17.Mr. Koman then identified the ¢carpeting listed in the third seg-

" ment of the advertisement (CX’68), counter- elockvvlse, referred to in
 the advertisement’ as “A: QUALITY: ASSURED!CARPET FROM

DIENER’S SAVE $3.39 TO $4:39: SQ: YD. CUSTOM QUALITY:

PILE * * * AREA’S COMPETITIVE PRICES $13.95 TO $14:95
SQ: YD. 10.56:SQ. YD.” as being “Menarch Langston ko A Mons
arch’s: Classic, pattern: and Quahty R, and Monarchs Roywhte'
and Colonnade”: (Tr. 172). < ' S S
+18..Mr: Koman then: 1dent;1ﬁed the- carpet advel tlsed in tne fourth
and:bottom ségment of-the advertisement (CX68), “AQUALITY:
ASSURED CARPET:-FROM:DIENER’S! SAVE $5:06° SQ.” YD.
LEES * ALDON- % MOHAWK “Ulfra Plish : 100%: ALL WOOL
PILE RANDOM PLUSH *:SHAG * TWIST:OR SOLID COLOR
PLUSH PILES AREA’S COMPETITIVE PRICE $17.95 SQ:YD.
12:89-SQ. YD, ‘a5 beitig “Tiee’s Grahd- Parade: and ‘Tabor - Island,
* & % Alden: Duchess Desirese;  and : amelat i rmol Moha ‘k
Avalon:quality or‘pattern” (Tri:172; i = it 42

;19 Mr..Koman-identified the carpet adv ‘e’rtlsed- I the ﬁfth segmeﬁt
of €X:68,“A QUALITY ASSURED-CARPET- FROM DIENER’S
SAVE.: "52 06 ‘SQ: YD. "FROM' ' THE - WORLD'S LARGEST
CARPET MAKER Luxury Quality ACRILAN Acrylic Pile * * *
AREA’S COMPETITIVE PRICE $10.95 SQ. YD.:8.89 SQ. YD.,”
as being “Monarch Plantation, * * * Delta, * * * * and Monalchs
Carefree” (Tr. 172).

20. Mr. Koman identified the ca,rpet advertised -in the sixth seg-
ment of CX 68, “A QUALITY ASSURED CARPET FRO\I
DIENER’S SAVE $2.17 TO $4.17 SQ. YD. MOHAWK * MON-
ARCH ACRILAN ACRYLIC PILE * * * AREA’S COMPETI-
TIVE PRICES $9.95 TO $11.95 SQ. YD. 7.78 SQ. YD.,” as being
“Monarch Kenesaw or Iairway quality patterns * * * Mohawk May-
flower or Glencairn” (Tr. 173).

21. Mr. Koman then identified the carpet advertised in the seventh
segment of CX 68, “A QUALITY ASSURED CARPET FROM
DIENER’S SAVE $4.39 SQ. YD. FABULOUS 01’ NYLON
PILE * * * AREA’S COMPETITIVE PRICE $9.95 SQ. YD. 5.56
SQ. YD.,” as being “Monarch Twin Star, * * * Alden Contessa or
Glen” (Tr. 1738).

929, Mr. Koman further testified that Mr. Reznick also identified the -
“HEAVY WAFFLE RUBBERIZED PADDING Reg. $1.49 Sq:
Yd. 76¢ SQ. YD.” advertised in CX 68 as being Orange Supreme, 42
cunce, manufactured by Crown, and at times it was the Diplomat
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padding, 38 ounce. With respect to  the “THICK LUXURY
WAFFLE FOAM RUBBER PADDING Reg. $1.95 Sq. Yd. $1.16
SQ.- YD.,” advertised in CX 68; Mr. Koman testified that Mr. Reznick
identified this as either the Golden Sparkle or Somerset. padding
manufactured by Crown; or the VVashmgtom‘m or rubber top paddlng
from the Allen-Company (Tr. 175-176). o

23. Mr. Koman further testified that Mr. Reznlck identified the
carpet stair tread - sets advertised in the lower left-hand corner of
CX 68, “Reg. $24.95 Set 10.66 SET” as being manufactured -by
Montauk Rug and Carpet Co. of New York City, and were offered
by Diener’s at priees ranging from $10.66-$10.88 on an advertised
basis, and at unadvertised times for not more than $13.00 per set. In
answer to a question by: complaint counsel as to whether Mr. Reznick
made “any explanation as to:why there was a regular $24.95 repre-
sentation on the ad,” Mr. Koman replied: “Outside of the fact that
the stair tread sets at other locations, competitors might be selling: for
$24.95 a set. But as far as Diener’s regular retail price, they never
sold . it for" more than: $13. He admitted that, that that: partlcular
seoment carpet stair tread was in error, and that should be changed”
(Tr. 178). ' : o
- 24. In reply to a questlon by complamt counsel as to Whether Mr
Reznick offered any explanation as to how he determined the “area
competitive price” for the carpeting advertised in CX 68, Mr. Koman
replied as follows: ‘

Yes, he advised me that with respect to either the representation “regular” or
the representation “area’s competitive price,” or to obtain the other saving repre-
senfations contained in such adg, they would normally take or he would take
the distributor’s cost on a cut or raw basis, and with this price he would times
it by a 60 percent markup. which he stated was the normal markup for most
carpeting concerns located in the Metropolitan D.C. Area, and that the cut order
price plus the markup would equal either the regular or the area’s competitive
price (Tr. 179, :

25. Mr. Koman testified that he then examined sales tickets from

each of the Diener’s stores covering the period from June through
October and, for some stores, through November, 1967, to detemnne
the actual prices at which Diener’s were selling dle 1dentlﬁed carpet-
ing and padding (Tr. 179-180) ; and that. after examining the sales
tickets, lie found no evidence of sales of the carpeting, padding, and
stair treads advertised in CX 68 at the higher, regular prices set forth
in the various segments of CX 68 (Tr. 180; 516). Mr. Koman further
testified that he then made a selection “* * * of certain merchandise
that was featured on the sales tickets at either the advertised price, or
the price higher, but not the higher regular price. A sampling of these
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sales tickets appears as Commission. Exhibits 1 through 44” (Tr. 180~
181). Mr. Koman further testified that, due to the fact that Diener’s
use various colors of sales tickets for each of their stores, such as pink,
blue, etc., photostatic representations of some of these sales tickets
are not legible, and it was not until he received the photostats of the
sales tickets (CX 1-44), during his visit to Diener’s on February 27,
1968, did he become aware that some of the sales tickets were not legible
(Tr. 180-181; 190). (This hearing examiner has examined each of
the copies of sales invoices which are in evidence (CX 1-44), and
approximately 23 of the 44 copies are illegible.) ’
~ 26. Mr. Koman also testified that he questioned Mr. Reznick con-
cerning some. of the representations of Diener’s in an' advertisement
~ in the July 20, 1967 issue of the Washington Post (CX 71). In this
advertisement Diener’s -announced that they had purchased from
James Lees & Sons Company its entire roll inventory of Romantica
carpeting and:Diener’s were offering this carpeting.as follows:
 AREA’S COMPETITIVE PRICE $1105 $Q. YD. SOLD FOR AS LOW AS
$9.95 SQ. YD. DIENER’S' SPECIAL PURCHASE PRICE ONLY 6.63 SQ. YD.
Mr. Koman testified that he questioned Mr. Reznick with regard
to the representation in this advertisement, “SOLD FOR AS LOW
AS $9.95 SQ. YD.,” and that Mr. Reznick replied that, “* * * if
Reznick made purchases during 1966 and the early part of 1967 that
- it would have been sold by Diener’s for as low as $9.95 a square yard”
(Tr. 215). Mr. Koman further testified that Diener’s did not purchase
Romantica carpeting in 1965, and only offered it through special order
at their Rhode Island Avenue store (Tr. 217). With respect to the
representation of “AREA’S COMPETITIVE PRICE $11.95 SQ.
YD.” in CX 71, Mr. Koman testified that Mr. Reznick explained that
Diener’s arrived at the area’s competitive price “* * * if the merchan-
dise was purchased at distributor cut order price and if the retailer
took a 60 per cent markup on the cut order price, it would be the
area’s competitive price” (Tr. 217).

27. By and through the use of the representations “DIENER’S
STOREWIDE CARPET SALE” in CX 61 and 88, for example, and
“FANTASTIC 6 STORE FACTORY INVENTORY CLEAR-
ANCE” in CX 90, for example, Diener’s represented that, during the
period of “DIENER’S STOREWIDE CARPET SALE” and
“FANTASTIC 6 STORE FACTORY INVENTORY CLEAR-
ANCE,” the advertised price of any merchandise contained in the
sald advertisements represents a reduction from the price at which
respondents have made a bona fide offer to sell, and have sold, said
merchandise on a regular basis for a reasonably substantial period
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of time in the recent, regular course of their business. And, in this
connection, Mr. Reznick testified that, when Diener’s used the words
“regular price” in an advertisement, Diener’s meant that Diener’s
“k* * had previously sold merchandise for the regular price” (Tr.
420). When such representations are used in connection with the words -
“regular price,” Diener’s thereby represent that they have, in the past,
made a bona fide offer to sell, and have sold, said merchandise on a
regular basis. However; the evidence shows that the advertised price
of certain merchandise did not represent a reduction from the price at
which Diener’s have made a bona fide offer to sell, or have sold, said
merchandise on a regular basis for a reasonably substantial period of
time in the recent, regular course of their business. For example, in
CX 79, 80, 85, and 86, Diener’s advertised Romantica carpeting, a, self-
identifying pattern or quality, as follows: “* * * REG. $9.95 Sq.
Yd. * ** ONLY 7.88 SQ. YD.” Mr. Koman testified, among other
things, that he obtained all sales receipts or invoieces for each store
operated by Diener’s for the period, June through November, 1967
(CX.1-44), for the specific purpose of ascertaining whether Diener’s
ever sold the carpeting at the higher regular price and found no sales
at the advertised regular price (Tr. 179-180; 516). An examination of
the legible copies of the sales receipts (CX 1-44), which are in evi-
dence, do not show any sales of Romantica at the advertised regular
price of $9.95 per square yard, and, at the hearing, respondents did
not offer any sales receipt or otherwise go forward with evidence to
rebut or contradict the evidence offered by complaint counsel to the
effect that an examination of the Diener’s sales invoices for the period,
June through November, 1967, did not show any sales of Romantica
at the advertised higher regular price of $9.95 per square yard. Sales
receipts or invoices CX 7, 10 and 36 do list sales of Romantica at $6.63
per square yard, and CX 43 lists a sale of Romantica at $7.00 per
square yard. It is found, therefore, that the representation of Diener’s
that $9.95 is their regular price for Romantica carpeting is false.

28. Other examples of deceptive use by Diener’s of the word “Regu-
lar” or “Reg.” are their regular price representations with respect to
carpet stair tread sets, “* * * Reg. $24.95 Set $10 SET,” as advertised
in CX 74,177,105, 115, 118-120, 129-131, and 149-150. (See Paragraph
numbered 23 of this decision as to Mr. Koman’s testimony with regard
to Mr. Reznick’s explanation as to the use by Diener’s of the repre-
sentation “Reg. $24.95 Set” for their stair tread sets.) None of the
legible copies of sales receipts (CX 1-44), which are in evidence,
show any sales of carpet stair tread sets for $24.95 (Tr. 180). However,
CX 13 reflects a sale of stair tread sets at $10.88. Upon the basis of
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the Lestlmony, it is found ‘that the" rep1esentat10n by Diener’s: that
$24:; 95 1s their redular prlce for stalr tread sets is false’ fmd mlslead—
Jng BT o : , -
'29. The 1epresentat10n of Dleners Wlth respect to the “regular”
price being false, ‘the ‘representations of Diener’s in their-advertise-
ments-of carpet savings'of “349%:to 63%in CX 79 and 80, and “33%
t0°64%" in CX 85 are also false and mlsleadmg since a purchaser of
the advertised Romantica:carpet would not realize a ‘savings of* the
- stated percentage amount from the actual price at. which the carpet
was offered for sale or sold by Diener’s in"good faith fora. reasonably
substantial. perlod of tlme m the recent regular course. of the1r
busmess g - ' : R
-80.:In an eﬁ“ort to estabhsh the allegatlons contamed in subpara-
graphs 4-of Paragraphs Five'and Six of the complaint with respect to
“area’s competitive: price,” complaint 'counsel offered the testimony' of
several carpet buyers for local stores; including: Mr. ‘Ralph: Berhn,
earpet buyer at the Kann’s department stor e,'Washington, D.C., since
1949 (Tr.~248): Mr. Berlin testified that Kannls sold. Monarch S
“Langston” pattern carpet'in:1967 at $9.95 and $10.95 per square-yard.:
The: Langston is-oné'of the pattérns which: Mr: Koman testified that
Mr: Reznick identified 'as”being: referred to in:the third segment of
- CX 68, wherein. Diener’s adverthe “A QUALITY ASSURI‘D CAR-
PET FROM DIENER’S SAVE $3.39 TO $4.39 SQ. YD. CUSTOM
QUALITY Q,OLID COLOR GRACIOUS PLUSH ACRILAN
ACRYLIC PILE * * * AREA’S COMPETITIVE PRICES $13.95
TO $14.95 SQ. YD. 10._56 SQ. YD.” (CX 68; Tr. 172; 249-250). Tt is
seen that the Kann'g price for the Langston is considerablyless than
the “AREA’S COMPETITIVE PRICES $13.95 TO $14.95” per
square yard represented by Diener’s in CX 68. Mr. Berlin also testified
that Kann's sold Monarch’s “Park West” in 1967 at $4.95 and $5.95
per square yard. According to Mr. I{oman, Mr. Reznick identified the
Park West as being one of the carpet patterns offered in the second
segment of CX 68, “* * * Luxury Quality MONARCIHL NYLON
PILE * * * AREA’S COMPETITIVE PRICE $10.95 SQ. YD. 6.67
SQ. YD. ((Qx 68; Tr. 172; 250). Thus, it appears that the Kann’s
price for the Park West is much less than the area competitive price
represented by Diener’s in the second segment of CX 68. (Mr. Reznick
testified that the words “area competitive price” as used by Diener’s
in their advertising mean-the price charged by Diener’s competitors
for the same or comparable merchandise [Tr. 4207].)
- 381, Mr. Berlin further testified that Kann’s also sold Monarch’s
quality or pattern carpet called “Kennesaw” at $6.95 per 'square yard
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and at an installed’ price of $9.00 per square yard. The Kennesaw
pattern carpet is one-of the patterns which Mr. Koman testified that
Mr. Reznick identified as being referred to in the sixth segment. of .
CX 68, “* * * MOHAWK * MONARCH ACRILAN ACRYLIC
PILE * * * AREA’S COMPETITIVE PRICES $9.95 TO $11.95'
SQ.YD. 7.78 5Q. YD.” (CX 68; Tr. 173; 250). It is plainly evident
that the Kann’s price of $6.95 per square-yard for. the Kennesaw is
considerably less than the “AREA’S COMPETITIVE PRICES $9.95
TO $11.95 SQ. YD.” represented by Diener’s in the sixth-segment of’
CX 68, -

: 32: Another Wltness oﬂ’ered by complamt counsel ‘was Mr Kenneth
Mink, buyer of floor coverings at Woodward & Lothrop, a department
‘'store, located in Washington, D.C., with -branch stores in Maryland
.and Virginia. Mr. Mink testified as follows: In 1967, Woodward: &
Lothrop sold three patterns of carpeting manufactured by Monarch,
““Delta,” “Royalite,?- and “Classic.””. Woodward & ILoethrop sold. the
Delta pattern at $7.12 per square yard in 1967, without padding or in-
- stallation. Woodward & Lothrop sold the 'Royalite at $8.12 per square
‘yard, and. the. Classic pattern at $10.12 per square yard-in 1967 (Tr.
267). The Deltd is one of the patterns which Mr. Koman testified that
“Mzr. Reznick identified as being referred to in the fifth segment of CX
68, “* * * Luxury Quality ACRILAN Acrylic Pile * * * AREA’S
COMPETITIVE PRICE $10.95 SQ. YD. 8.89 SQ. YD.” (CX 68;
Tr. 172). The Classic and Royalite are two of the patterns which Mxr.
Koman testified that Mr. Reznick identified as being referred to in
the third segment of CX 68, “* * * CUSTOM QUALITY QOLID
COLOR GRACIOUS PLUSII ACRILAN ACRYLIC PILE *
AREA’S COMPETITIVE PRICES $13.95 TO $14.95 SQ. YD. 10.5 6
SQ. YD.” (CX 68; Tr. 172). It is plainly evident that Woodward &
Lothrop’s prices for these three patterns of carpeting are considerably
less than the area competitive prices as represented by Diener’s in
the third segment of CX 68. :

33. Mr. Quinn M. Cardwell, general manager of Cardwell’s, Inc., a
carpet specialty store in Arlington, Virginia, testified, among other
things, as follows: In 1967, Cardwell’s, Inc. carried several qualities
of Monarch carpeting, including “Park West,” priced at $6.00 per
square yard; “Langston” priced at $10.00 per square yard ; “Classic,”
at $10.00 per square vard, and “Delta” at $7.50 per square yvard during
the early part of 1967, and raised to $8.00 per square yard during the
year 1967 (Tr. 277). Cardwell’s, Inc. also sold several lines of carpet-
ing manufactured by James Lees and Sons Company, including

“Romantica,” which Cardwell’s, Inc. retailed at $8.50 per square yard.
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34. Mr. John Taylor, carpet buyer for the Hecht Company, with
stores in' Washington, D.C., Maryland, and Virginia, testified as fol-
lows: In 1967, the Hecht Company sold several qualities of floor cover-
ing manufactured by Monarch, including “Delta” and “Kennesaw” at
$8.09 per square yard; “Langston” at $10.95 or $11.95 per square yard ;
“Park West” at $5.00 per square yard; and “Royalite” at $9.95 per
square yard. The Hecht Company also sold a floor covering manufac-
tured by Mohawk called “Avalon” at $14.95 per square yard.

35. Mr. Stanley Rochlin, buyer of floor covering for Giant Food,
was another witness offered by complaint counsel, and testified as
follows: In 1967, Giant Food offered and sold a ﬁoor covering manu-
factured by James Lees and Sons. Company by the name of “Roman-
tica” at $9.99 per square yard (Tr. 339). Giant Food also sold a quality
of carpeting called “Contessa” at $12.99 per:square yard (Tr. 340).
Under a preponderance of the evidence, it is found that the allegations
in- subparagraphs 4 of Paragraphs Flve and: SIX of the complaint
‘have been sustained.”

.36. Complaint counsel contend that, through the use of the quoted
statement “A Diener’s Exclusive Pohcy——buy today—have delivered
and installed today, tomorrow or at your convenience,” set out.in Para- -
graph Four of the complaint, Diener’s represent that purchasers of
floor coverings and carpets “in all instances when so desired will re-
ceive dehvexy and installation of said merchandise within 48 hours
after such merchandise is purchased from respondents.” Complaint
counsel contend that advertisements of Diener’s contain statements to
the effect “that purchased merchandise will be delivered and installed
the same or following day of the purchase,” which complaint counsel
contend amounts to 48 hours. (See complaint counsel’s Eighteenth Pro-
posed Finding of Fact.) This hearing examiner has examined each
of the reproductions of the newspaper advertisements of Diener’s in
the record and does not find an advertisement identical with the quoted
statement set out in Paragraph Four of the complaint. As a matter
of fact, the statements used by Diener’s in most of the advertisements
m the record with respect to the Diener’s delivery and installation
policy are as follows:

A DIENER’S EXCLUSIVE DELIVERY AND INSTALLATION POLICY—
BUY TODAY—HAVE TODAY, TOMORROW OR AT YOUR CONVENIENCE
{(CX 68-89.)

37. A reasonable interpretation of the above statement does not
support the contention advanced by complaint counsel that Diener’s
were, by the above representation, obligated to install and deliver
floor covering within 48 hours after purchase—such a construction
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would be strained and distorted. Complaint counsel offered the testi-
mony of several customer purchasers of floor coverings from Diener’s,
but their testimony is unrelated to a claim of 48-hour delivery. The
first witness testified that the carpet was not delivered within two
weeks after its purchase as the salesman had promised at the time of
purchase (Tr. 323-324). Another witness testified that he purchased
carpet during the week in February 1968, and the salesman promised
delivery on the following Saturday, but delivery was not made until
five days later (Tr. 352-353). Another witness ha,ppened to be in
Wheaton, Maryland, with her husband and daughter, and walked
into the Diener’s store to look at carpeting. They decided to purchase
a carpet and the salesman promised delivery in two to three weeks
(Tr. 356-857). The carpeting was not delivered as promised (Tr. 859).

The final witness testified that he purchased carpeting on September 2,

1968, and the salesman agreed to deliver and install it by the time the
witness and his wife took possession of a new apartment on the first of
October (Tr. 368). By the time the witness moved into the apartment
on October 3, the paddmcr had been mstalled but not the carpetlng
(Tr. 369).

38. Complaint counsel also conbend that the alleged 48 hour delivery
representation was violated even in instances of special orders of
carpeting from the factory, which normally requires several weeks
and, in some instances, several months for delivery, and also where
the customer made application to a bank for a loan with which to pay
for a carpet purchase. In cases of special order and bank loan applica-
tions, the salesman gives the customer an estimate as to the time the
special order is expected from the factory (Tr. 74-75), and agrees to
notify the customer as soon as Diener’s receive notification by the bank
of its action on the customer’s bank loan application. This hearing
examiner finds no merit in complaint counsel’s contentions with re-
spect to the alleged 48 hour delivery representation.

39. With respect to the allegations that Diener’s mishandled, certain
textile fiber products in violation of Section 4(a) of the Textile Fiber
Products Identification Act and the rules and regulations thereunder,
it is found that certain floor coverings advertised by Diener’s in the
Washington Post and the Evening Star were falsely and deceptively
advertised as to the name or amount of constituent fibers contained
therein in that Diener’s, in disclosing the fiber content information
as to floor coverings containing exempted backings, fillings, or pad-
dings, failed to set forth such fiber content information in such a man-
ner as to indicate that it applied only to the face, pile, or outer surface
of the floor coverings and not the exempted backings, fillings, or
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paddings. In many of their newspaper advertisements which are in
evidence herein, Diener’s failed to use the word “pile” orsimilar word
s0':as to 1ndlcate that the fiber information pertained to the top ‘or
outer surface of the floor covering:advertised. Some examples of the
failure by Diener’s to so indicate in advertisements of Oriental Rugs
are CX: 49, 51, 54-63, 65, 66, 68~73 and- many others. Some exar‘np‘-les'
with respect to Nylon Rugs are CX 49, 52, 79, 80, 85, 86 and many
others. Examples with respect:to Acrilan-Acrylié carpeting are CX
72, 78, 81, 87-90 -and many others. Somé examples with respect to
Fortrel Polyester or:Kodel Polyester. carpeting are CX 93, 94, 101,
102, 106 and others. Examples with respect to Herculon-Olefin carpet-
ing are-CX 88, 89,96, 97,99-102 and others. Examples with respect to
100% Imported ‘Wool carpeting are CX: 95 and 144, in violation of
Sectlon 4(3,) a,nd ‘Rule: 11 of the Textlle Flber Products Identlﬁmtlon
Aet : 4
- 40: Certam of the Dlener S: ﬂoor coverings were falsely and decep-
tively advertised in that Diener’s failed to set-forth the required; in-
formation as to fiber content as specified:in-Section 4(¢). of the Textile
Fiber Products Identification Act and the rules and regulations there-
.under 1n that in some néwspaper advertisements the carpeting was
'deseribed. by such:fiber-connoting terms as “Acrilan,” “Kodel,” and
“Herculon,” and the true generic name of the fiber contained in such
carpeting was not. set forth, in violation of Section 4(c) and Rule 41
of the Textile Fiber Products Identification Act. In many of their
newspaper advertisements, when offering the fiber trade name Acrilan,
Diener’s failed to use the generic name Acrylic, such as in CX 49, 50,
52-57, 60, 63, 65, and others; failed to use the generic name Polyester
when advertising the fiber trade names Kodel or Fortrel, in CX 76,
100-110, 123-128, and others, and the generlc name Oleﬁn when ad-
vertising the fiber trade name Herculon, as in CX 73, 74, 77, 78, and
others, in violation of Section 4(c) and Rule 41 of the Textile Fiber
Products Identification Act. Also, in many of the Diener’s newspaper
advertisements in evidence, asterisks and abbreviations are used in an
apparent attempt te provide the fiber content information required
by Section 4(a) and Rule 41 of the Textile Fiber Products Identifica-
tion Act. The use of asterisks or abbreviations is specifically prohibited
by Rule 5 of the regulations promulgated under the Act.

41. By means of the aforesaid advertisements and others of similar
import and meaning not specifically referred to herein, vespondents
have falsely and deceptively advertised textile fiber products in viola-
tion of the Textile Fiber Products Identification Act in that said
textile fiber products were not advertised in accordance with the rules
and regulations promulgated thereunder in the following resperts:
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(a) In dlsclosmg the fiber content information as to floor coverings
containing exempted backings, fillings, or paddings, such disclosure
was not made in such a manner as to indicate that such fiber content
information related only to the face, pile or outer surface of the floor
covering and not to the backings, fillings, or paddlngs, in violation of
Rule 11 ot the'aforesaid rules and regulations.

(b) A fiber trademark was used in advertising textile fiber products,
without a full disclosure of the fiber content information required by

said Act, and the regulatlons thereunder-in at least one instance in
said advertisement, in v1olat1on of Rule 4(&) of the aforesmd rules
and regulations.

- {(©) A fiber tlademark was used in advertlsmg textile fiber prod-
ucts, containing only one fiber and such fiber trademark did not appear,
at least once in the sald advertiserment, in immediate proximity and
conjunction with the generic niame of the fiber, in plainly legible and
conspicuous type, in v1olat10n of the Rule 41(c) of the aforesaid rules
and regulations.

49. Th(, use by Diener’s of the aforesaid false, misleading and de-
ceptlve statements, Iepresentatlons, acts and practices has had, and -
now has, the cwpaclty and tendency to mislead members of the pur-
chasing public as to-the-savings available to them on floor covering
and carpeting from Diener’s, and misleads them into the mistaken and
erroneous belief that said statements and representations are true
and into the purchase of substantial quantities of respondents’ mer-
chandise by reason of said erroneous and mistaken belief.

43. In the conduct of their business, Diener’s have been in substan-
tial competition, in commerce, with corporations, firms and individuals
engaged in the sale of floor covering and carpeting of the same gen-
eral kind and nature as that sold by Diener’s. The aforesaid acts and
practices of Diener’s as found herein were, and are, all to the preju-

- dice and injury of the public and of respondents’ competitors and
constituted, and now constitute, unfair methods of competition in
commerce and unfair and deceptive acts and practices in cominerce
in violation of Section 5 of the Federal Trade Commission Act.

44. The acts and practices of respondents as herein found in Find-
ings 3941 herein were, and are, in violation of the Textile Fiber
Products Identification Act and the rules and regulations promul-
gated thereunder, and constitute unfair methods of competition in
commerce, and unf‘ur and deceptive acts and practices in commeree,
under the Federal Trade Commission Act.

494-841—73 62
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CONCLUSIONS

1. The Federal Trade Commission has jurisdiction over the subject
matter of this proceeding and over the respondents, and this proceed-
ing is in the public interest.

2. Complaint counsel request that any order to be issued herein be
directed to the individual respondents, Milton Diener, Walter Diener,
and Harold Reznick, in their capacities as individuals, as well as
officers and directors of the corporate respondents. The evidence shows,
and it has been found, that Mr. Walter Diener has not been active
in recent years in management responsibilities of the corporate re-
spondents due to ill health Although he visits his office on days when
he feels physically able to do so, he does not participate in full man-
agement responsibilities. For this reason, the order herein will not
be directed toward Mr. Walter Diener as an 1nd1v1dual

ORDER

I is ordered, That respondents Diener’s, Inc., ‘Diener’s of Vlrgmla,
Inc., Diener’s of Rockville, Inc., Diener’s of Lanha,m, Inc., Diener’s

-of Tysons Corner, Inc., and Mayfield Company, Inc., corporatlons,

and their officers, and Mﬂtonv Diener and Harold Rezmck individu-
ally and as officers of said corporations, and respondents’ agents, repre-
sentatives and employees, directly or through any corporate or other
device, in connection with the advertising, offering for sale, sale or
distribution of rugs, carpets, floor coverings, or any other articles of
merchandise, in commerce, as ‘“commerce” is defined in the Federal
Trade Commission Act, do forthwith cease and desist from :

1. Using the words “Diener’s Storewide Carpet Sale,” “Fan-
tastic 6 Store Factory Inventory Clearance” or any other word
or words of similar import or meaning unless the price of such
merchandise being offered for sale constitutes a reduction, in an
amount not so insignificant as to be meaningless, from the actual
bona fide price at which such merchandise was sold or offered for
sale to the public on a regular basis by respondents for a reasonably
substantial period of tlme in the recent, regular course of their
business.

2. Using the words “Save” or “Savings” or any other word or
words of similar iImport or meaning in conjunction with a stated
dollar or percentage amount of savings, unless the stated dollar or
percentage amount of savings actually represents the difference
between the offering price and the actual bona fide price at which
such merchandise had been sold or offered for sale on a regular
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basis to the public by the respondents for a reasonably substan-
tial period of time in the recent, regular course of their business.

3. Using the words “Regular ? “Reg.,” or any other words of
similar import and meaning, to refer to any price amount which
is in excess of the price at which such merchandise has been sold
or offered for sale in good faith by respondents for a reasonably
substantial period of time in the recent, regular course of their
business and unless respondents’ business records establish that
said amount is the price at which such merchandise has been sold
or offered for sale in good faith by respondents for a reasonably
substantial period of time in the recent, regular course of their
business.. -

4. Using the words “area s competitive prlce, ’ or words of sim-
ilar import and meaning, to refer to any price amount which is
appreciably in excess of the prices at which substantial sales of
the same merchandise have been made in respondents’ trade area

-and unless respondents have in good faith conducted a market

- survey which establishes the vahdlty of the trade area prices; or

misrepresenting, in any manner, the price at which merchandise
has been sold in respondents trade area. '
5. (a) Representing, in any manner, that by purchasmg any of
said merchandise, customers are afforded savings amounting
to the difference between respondents’ stated price and re-
spondents’ former price unless such merchandise has been
sold or offered for sale in good faith at the former price by
respondents for a reasonably substantial period of time in the
recent, regular course of their business.

(b) Representing, in any manner, that by purchasing any
of said merchandise, customers are afforded savings amount-
ing to the difference between respondents’ stated price and a
compared price for said merchandise in respondents’ trade
area unless a substantial number of the principal retail out-
lets in the trade area regularly sell said merchandise at the
compared price or some higher price.

(c) Representing, in any manner, that by purchasing any
of said merchandise, customers are afforded savings amount-
ing to the difference between respondents’ stated price and
a compared value price for comparable merchandise, unless
substantial sales of merchandise of like grade and quality are
being made in the trade area at the compared price or a higher
price and unless respondents have in good faith conducted a
market survey or obtained a similar representative sample
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" of prices in their trade area which establishes the validity of
- said compared pri’ce'a'nd’ it is clearly and conspicuously dis-
‘closed that the compal 1son 1§ Wlth merchandlse of llke gradé

- and quality. : s : ‘

6. Misrepresenting, in'any manner, the amount of savings avail-
able to purchasers or prospectl*ve pm clnsers of respondents mer-

~ chandise at retail. : ‘

7. Failing to maintain adequate records (a,) which disclose the

- facts upon which ‘any savings claims, including former pricing
claims and ‘comparative value claims, and similar representations
of the type described in Paragraphs 2-6 of this order are based,
and (b) from which the validity of any savings claims, 1nclud1nu
former pricing claims and. comparative value claims, and smnlar
representations of the type descr1bed in Paragraphs 2-6 of this

-order can be determined. - i c

*8. Representing, ‘directly or by - mlphcatlon, that any offer is
Jimited in point: of time or restrmted In'any manner, unless the

-~ represented limitation or restriction is actual]y lmposed and in
- good faith adhered to by respondents. '

9. Failing to deliver 4 copy of this order to cease and desist
to all present and future salesmen or other persons engaged in the
sale of respondents’ products or services, and failing to secure
from each such salesman or other person a signed statement
acknowledging receipt of said order.

1t is further ordered, That respondents Diener’s, Inc., Diener’s of
Virginia, Inc., Diener’s of Rockville, Inc., Diener’s of Lanham, Inc.,
Diener’s of Tysons Corner, Inc., and Mayfield Company, Inc., cor-
porations, and their officers, and Milton Diener and Harold Reznick,
individually and as officers of said corporations, and respondents’
representatives, agents and employees, directly or through any cor-
porate or other device, in connection with the introduction, sale, ad-
vertising, or offering for sale, in commerce, or the transportation or
causing to be transported in commerce, or the importation into the
United States of any textile fiber product; or in connection with the
sale, offering for sale, advertising, delivery, transportation or causing
to be transported, of any textile fiber product which has been advertised
or offered for sale, in commerce ; or in connection with the sale, offering
for sale, advertising, delivery, transportation, or causing to be trans-
ported, after shipment in commerce, of any textile fiber product,
whether in its original state or contained in other textile fiber products,
as the terms “commerce” and “textile fiber product” are defined in the
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Textile Fiber Products Identification Act, do forthwith cease ‘and
desist from:

A. Misbr andmg textile ﬁber products by falsely or deceptively
“stamping, tagging, labeling, i 1nV01c1ng, advertising or otherwise
1dent1fymg such products as to the name or amount of constituent
ﬁbers contained therein. '

~ B. Falsely and deceptively advertlslng textile fiber products by :

1. Making any representatlons by disclosure or by impli-

- " “cation, as to fiber content of s any textile fiber product in any
) © written advertisement which is used to aid, promote or assist,
directly or indirectly, in the sale, or oﬁermg for sale of such

textile fiber product unless the same information required to

be shown on the stamp, tag, label or other means of identifi-

“cation under Sections 4(b) ( 1) and (2) of the Textile Fiber
Products Identification Act is contained in the said advertise-

ment, except that the percentages of’ the ﬁbers present in the

’ te*{tlle fiber product need not be stated.

2. Falhng to set forth in disclosing fibér content, informa-

" ‘tion as to coverings containing exempted ba,ckmgs, fillings

or paddings, that such disclosure relates only to the face, pile
or outer surface of such textile fiber products and not to the
exempted backings, fillings, or paddings.

3. Using a fiber trademalk in advertising textile ﬁber prod-
-ucts without. & full disclosure of the requlred fiber content
information in at least one instance in said advertisement.

4. Using a fiber trademark in advertising textile fiber prod-
ucts containing only one fiber without such fiber trademark
appearing at least once in the advertisement, in immediate
pr O\imity and conjunction with the generic name of the
fiber, in plainly legible and conspicuous type.

1t s further ordered, That the respondents herein shall, WJtnm sixty
(60) days after service upon them of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and form
i which they have (‘ompued with this order. ‘

[t is further ordered, That vespondents notify the Commission at
least thirty days prior to any proposed change in any of the corporate
respondents such as dissolution, assignment or sale resulting in the
emergence of ‘a successor corporation, the creation or dissolution of
subsidiaries or any other change in the corporations, or any of them,
which may affect compliance obligations arising out of this order.

1ts further ordered, That the respondents shall forthwith distribute
a copy of this order to each of their respective operating divisions.
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I agr'ee with the Commission’s decision to sustain the hearmcr ex-
aminer’s findings and conclusions on liability. ‘

I dissent from the order which the Commission is entering in this

-case. Its prov1s10ns do no more than direct the respondent “to sin
no more” in language which is to me 1ncomprehens1ble. It promises
virtually no relief at all for the deceptions in this case which have
bilked consumers of hundreds of dollars and unfairly injured honest
advertisers. Moreover, entry of this type of essentially me&mngle,ss
order renders useless the sizable Commission resources expended in
bringing this case.

. While T recognize that the meaning of these order prov1310ns can be
clarified in compliance, it is this type of order which the Commission
has been historically entering and which has accounted in such large
part for the essential meifectlveness of so many Commissien enforce-
ment activities in the past. Its entry at this time seems a strange
and unaccountable throwback to an earlier phase of the Commission’s
life which some of us had hoped Would not again be repeated

OPINION OF THE COMMISSION

" By KIRKPATRICK, Commissioner:

This matter is before the Commission on respondents’ appeal from
the initial decision of the administrative law judge. The Commission’s
complaint of November 25, 1969, alleged that the respondents * had
violated Section 5 of the Federal Trade Commission Act by deceptively
advertising their rugs, carpets, and floor coverings. The complaint
also alleged violations of Sections 4 (a) and (c¢) of the Textile Fiber
Products Identification Act. Respondents filed an answer denying the
allegations. And on July 12, 1971, the administrative law judge issued
an initial decision upholding the charges of the complaint and en-
tered an order to cease and desist. Respondents are now appealing
from this decision.

As this Commission observed quite some time ago, “people love a
bargain.” 2 And one of the most effective ways of selling them some-

1 Respondent, Diener’'s, Inc., is the parent of the five other subsidiary corporations named
in the complaint : Diener’'s of Virginia, Inc., Diener’s of Rockville, Inc., Diener’s of Lanham,
Inec., Diener’s of Tysons Corner, Inc. and Mayfield Company, Inc. T’he respondents, Walter
Diener, Milton Diener, and Harold Reznick, are stockholders and officers of each of the
six corporate respondents. Myr. Milton Diener is president; Mr. Walter Diener is secretary-
treasurer; and Mr, Reznick is executive vice-president and general manager of Diener’s,
Inc. Messrs. Milton and Walter Diener and Harold Reznick are members of the boards of
directors of the respondent corporations. The complaint was dismissed as to Walter Diener
and no appeal was taken from that decision.

2 Reveo N. 8., Inc., et al., 67 F.T.C. 1239 (1965).
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thing is to tell them that they are getting a bargain price. A misrepre-
sentation of the existence or extent of the bargain either by comparison
with “regular” prices or with the prices of competitors has long been
held a violation of Section 5. Both such types of comparative price
claims were challenged by the complaint in this proceeding. And, as
ccorollary to the “regular” price charges, the complaint also alleged
‘that certain “savings” claims were also deceptive.?

‘Respondents are appealing from the initial decision of the adminis-
trative law judge on essentially two grounds. First, they content that
the administrative law judge improperly relied upon the testimony
of the Commission attorney, Joseph J. Koman, who investigated the
case. And second, they contend that complaint counsel failed to make
a prima, facie case both as to the “regular” price allegations and the
“area’ competitive price” allegations. ‘They contend that complaint
counsel failed to prove that they did not make substantial sales at the
advertised regular prices. Nor, they contend, did he prove that the
advertised “area competitive prices” were above those prices actually

charged by their competitors.
I. THE EVIDENCE

Most of the essential elements of complaint counsel’s case were
contained in the testimony of Mr. Joseph J. Koman, Jr., the Commis-
sion attorney who investigated the matter. Koman testified that on
February 23 and 27, 1968, he interviewed Mr. Harold Reznick, vice
president and general manager of Diener’s Inc. At these interviews,
Koman had with him a set of the newspaper advertisements run by
Diener’s from March through December 1967. According to Koman,
Reznick went through these advertisements, and in a number of
instances, identified the specific types of carpet and floor covering
material that were advertised.

Reznick’s assistance in identifying the specific items featured in
the advertisements was essential to Koman because of the curious
practice of retailers (at least in the Washington area) of advertising
carpet without disclosing its grade or quality.* All that is usually
given is color, the material from which the carpet is made, the price
and, on occasion, the manufacturer’s name. Since each carpet manu-
facturer produces several grades or qualities of carpet that could fit

3 Respondents were also charged with misrepresenting the time in which their merchan-
dise would be delivered and installed. This charge was dismissed by the administrative
law judge and no appeal has been taken from that ruling.

*Tr. 260, 269. This aspect of the respondents’ advertising was not challenged in this
proceeding.
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such a limited description, Koman, not to siy the poor customers, had
no way of knowing which type of carpet had been advertised. Ob-
Vlously, 1f he did not know what carpet was being advertiséd, he could
not determine whether it had ever been'sold at the-advertised “regular”
price. Manufacturers, however, designate each of the various grades

-or qualities with a name so that it.can easily be identified. It ‘was this -

essential information which Reznick gave to Koman, and, with one
exception, Koman’s testimony, as to.what Reznick told him, is the
only record evidence connecting the advertisements Wlth spemﬁc types
of .carpeting and floor covering material.

: Koman  specifically testified, at. con31dera1ble length, concerning

Commlasmn Exhibit 68, which was a full page: adwertlsernent Tun in

the VVashmgton Post.on J une29,.1967.. .

He testified that Reznick went, over the various floor: covermg 1tems
advertlsed on this page and identified each one by the manufacturer’s
name. Koman also testified that Reznlck had explained that the iteis
advertlsed on this page were the same items:that Diener’s advertised
throu ghout 1967. Being able to identify*the. carpets advertised on this
page, one could 1dent1fy the carpets featured in any of the 1967 ad-
vertisements. Once Koman knew which: ‘specific, grades of carpet were
featured in the advertisements, he was then able to examine the re-
spondents’ sales records in or der to determine whether any sﬂes ere

actually made at the higher “regular” prices.

A. Regular Price (’Zauns

Xoman took the Washington Post advertisement of June 29, 1967,
and compared the adv ertised “regular” prices with prices on the sales
tickets from each of the réspondents’ stores during the period from
June through October, and for some stores, June thr ough November.
Koman testified that he could find no evidence that a any of the essential

carpet or f‘eov covering material had sold at the advertised “regular”
prmeq )

Koman made copies of a sampling of the tickets that reflected the

~Prices at which the advertised items had actually sold during this

period. The tickets, however, were printed on colored papers and 23
out of 44 of the sample copies oman made turned out to be illegible.

With regard to one type of carpet in Diener's advertisements,
oman did not have to rely on Reznick’s identification. This carpet
manufactured by James Lee & Sons Company was actnally advertised
under its quality designation “Romantica.” In a number of advertise-
ments (CX 79, 80,85 and 86), the respondents advertised “Romantica”
carpeting as: I

* % % Reg. $0.95 8Sq. Yd. * * * ONLY 7.88 Sq. Yd.
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And in two of the advertisements they represented that savmgs of
“84% to 63%” could be realized by purchasing “Romantica.” In the
other two advertisements the savings were represented as bemg “33%
to 64%.” Koman testified that he could find no evidence in the re-
pondents’ sales records coverlng J une throurrh November 1967 that
it'had sold for $9.95. A “

‘Among the legible copies of the sales tickets that were placed in
evidence; there were thrée (CX- 41,10, and 36) ‘which indicated sales

of “Romantica’ at-$6:63 per square yard. One- other sales receipt’ (CX
43), indicated a sale’at $7.00 per square ‘yard. Koman testified that he
questioned Reznick' speclﬁcally about “Romantica” ‘and that’ Rezmcki
told him that Diener’s had not' sold “Romantica” ‘for a year ‘prior to
featuring’ it in ‘their ‘1967 advertisements. Between 1965 and” 1967,
Reznick admitted to Koirian that Diener’s offéred “Romantica” only
in the sense that a sampling ‘was kept' at a headquarter’s store and ‘it
could -have been, ordered.special. for any  customer..who wanted, it.
Reznick- explamed that..if Diener’s had . purchased “Romantlca” in
1966, it would have been sold at $9.95 per square yard. R T

Koman testified that in the course of these interviews, Reznick m‘lde
a,nother admission concerning some.carpet stair:tread which had. been
advertised as regularly selling at $24.95. According to Koman,
Reznick admitted that the stair tread was never sold by Diener’s for
more than $13.00.

Koman was questioned by the complaint counsel as to vshether
Reznick offered any explanation as to how he determined the area
competitive price for the carpets advertised in CX 68 and Mr. Koman
replied as follows:

Yes, he advised me that with respect to either the representation “regular”
or the representation “area’s competitive price,” or to obtain the other saving
representations contained in such ads, they would normally take or he would
take the distributor’s cost on a cut or raw basis, and with this price Le would
times it by a 60 percent markup, which he stated was the normal marketup [sic]
for most carpeting concerns located in the Metropolitan D.C. Area, and that
the cut ovder price plus the markup would equal either the regular or the area’s
competitive price. (Tr. 179).

Respondent’s evidence on the “regular” price issue consisted of the
testimony of Reznick, who said that “regular” price in an advertise-
ment meant that Diener’s had previously sold that item for the
advertised “regular” price. He stated that as a general rule carpets
featured in advertisements are not advertised more than one time,
and claimed that all records of which products are featured in a
particular advertisement are destroyed as soon as the advertisements
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are forwarded to the advertising agency. However, Mr..Reznick wag
unable to recall any of the details of his conversation with Mr.
Koman.

B. Area OOmpetztwe Price OZazms . ‘

To establish their case regardmg ‘the mlsrepresentatlons of area.
prices, complaint counsel again had to rely on the 1dent1ﬁga,_txonpf_the
grade or qualities of the advertised carpets which were given to Koman
by Reznick. Complamt counsel called, as witnesses, five carpet buyers
from other stores in the Washington area. Each of these was questioned
about the prices that their respective firms charged in 1967, for par-
- ticular lines of carpet that were identified as having been advertised -
by Diener’s. In each case, a comparison showed that thebe prices were
considerably less than the “area competitive price” advertised by Dien-
er’s. Each buyer also testified on the measures that he or his firm
took to insure that their prices were competitive.

Respondents’ evidence on ‘the “area competitive price” issue con--
sisted of testimony by Reznick who said that he shopped “at. least
eight to ten” competitors every: ‘Saturday. On cross-examination, how-
ever, Reznick was unable to recall what stores he visited. And, at .
‘another place.in the record, Reznick.described a. procedure ‘soxhewhat; . -
more consistent with that attributed to him by Koman :

Q. Who determines the comparative prices that are offered for sale in

those ads?
A. Sometimes the manufacture [sic], sometimes I do. (TR. 89).

" II TESTIMONY OF THE COMMISSION INVESTIGATOR

Presumably, }espondents are not challenging Koman’s competence
to testify. The issue of his competence does not appear to have been
raised at trial and their brief appears to concede the point.° Appar-
ently, the issue they are attemptlng to raise is that of the weight which
should be given his testimony in view of his status as a Commission
employee. But since they cite no record evidence of bias, they are
apparently asking us to assume the existence of bias in Koman’s
testimony from the mere fact of his employment. The testimony of a
Commission employee, like any other witness, may contain bias. And
that bias may even be a product of his employment, but this is a matter
for the administrative law judge to determine. As one court bluntly
put it, “The credibility of witnesses must be left in large part to the

5 At one point in their brief, respondents appear to concede Koman’'s competence to
testify, but further on, they claim that the trial judge erred in even admitting Koman’s
testimony at all. And in their Reply Brief, respondents contend that “the central issue
in this case [is] the weight to be given the testimony of the attorney-investigator,
Mr. Koman.”
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hearer of the testimony, a proposition too elementary to require cita-
tion of authority.” [ Communist Party of U.8.v.SACB, 254, F. 2d 314
at 331 (D.C. Cir. 1958)].% A party seeking to overturn an mltlal deci-
sion on the grounds that the administrative law judge improperly
evaluated the credibility of a witness ought to be able to cite a solid
record basis for its contention. But the respondents cite no error on the
part of the administrative law judge except a mmple failure to
find that Koman’s status as an employee alone rendered his testimony
unbelievable. Nor do they now present any persuasive reason as to
why the Commission should find, as a matter of law, that its employees*
are less credible than the general run of mankind.

Respondents also attack Koman’s testimony as conclusionary :

" The testimony of the attorney-investigator shows that he made‘an on sight in-

spection of certain documents .and concluded that the respondents were guilty of.
various charges. The function of examining the documents and drawing inferences
therefrom is conferred on the Hearing Examiner and not the staff investigator.’
If the course of conduct adopted by staff counsel is approved by the Commission
we-can Iook for-more Star Chamber-proceedings Justlﬁed .in' the name of Con-
sumerism. If the.end justifies the means thereis really no need for any testi-
mony other.than the attorney-investigator. He can-decide what he wants to prove
and then by his on sight mspectlon merely report that he concludes there has
been a violation. The staff’s theory is that -once the attorney-investigator. con-
cludes that there is a violation the burden shifts to the respondent to disprove
what an employee of the Commission has decided in an ex parte investigation.
(Respondents’ Reply Brief, p. 2.)
If Koman’s testimony was conclusionary, as the respondents contend,
then it was indeed improper for the administrative law judge to rely
on it. Conclusionary testimony is as improper coming from a Commis-
sion investigator as it is coming from any other witness. If Koman
had expressed any opinions as to whether or not the respondents vio-
lated the law, they would have been simply irrelevant and should not
have been relied upon by the administrative law judge in any way. We
find, however, after a careful review of the record, that Koman’s testi-
mony was in no way conclusionary. He testified, as any other witness,
about those things he physically heard and saw. Nor do we find any
indication that the administrative law judge improperly relied on
Koman’s testimony.

There is a more serious question here, however, and it deserves some
examination even though it was not expressly raised by the respond-
ents. Tt is whether it is fair to permit complaint counsel to base his
prima facie case on testimony by a Commission employee. Without

6 This ruling was affirmed by the Supreme Court, Communist Party of U.S. v. SACB, 367
U.S. 1, 28-29, after remand to Board, 277 F. 2d 78 (1959).
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deciding -whether. or, not such.procedure could, under some circum-
stances, be unfair, we find-that there was.no unfalrness here. Koman’s
testimony  hardly. involved matters about whlch respondents would.
have had difficulty producing evidence. On the contrary, his testimony
concerns matters, ‘which,, but.for. his investigation, were exclusively.
w1th1n the, respondents” knowledfre and control.. Sheer Tfacetiousness
must have inspired. respondenﬁs counsel to suggest. that complaint
counsel: shonld. haye proved. his. case Wholly by documents after his
own. client, testlﬁed that the. doguments necessary to connect the adver—
tlsement,s with:the advert;lsed items. were routlnely destrqud

testnnony that legular prlce‘ meant “that we had pxevlously sold
merchandise for the regular price.” They contend that the only
evidence introduced by complaint counsel to show that no sales were
made at the “regular” price were the 23 legible invoices or tickets
which: covered a period of only three or four months. Respondents also
claim that the invoices do not reflect the date of purchase, nor do they
identify the carpet purchased and, therefore, they cannot be related to
the advertisements. Respondents. wlso make much of the fact that 20
some 1ece1pts copied by Koman turned out to be illegible.

It is a little difficult to find much substance in the quibble over these
invoices. The only way for complaint counsel to have proved that theve
were 70. sales of the items in question at the “regular” prices was to
produce evidence as to all of the respondents’ sales records. Hence, the
crucial part of complaint counsel’s evidence on this point was Koman’s
testimony that he examined @/ respondents’ sales tickets and found
none that reflected sales at the higher “regular” prices. It is hard to see
how twenty-three or even forty-four tickets could add much to this.
Koman did, of course, represent that the tickets reflected the prices at
which the advertised items had actually been sold. But the tickets thein-
selves do not establish this, independent of his testimony. .

We find no error in the administrative law judge’s decision to give
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(rreater weight to Koman’s testlmony over Rezmck’s cryptlc and self-
servmg statement.

Respondents protest that Koman examined only four months worth
of invoices. From this; they claim, one cannot conclude that the regular
price claims were decept1ve.7 Koman; however, testified that. whlle
his examination of sales tickets went back only four months for some
stores, it went back six months for many others, dependmg only upon
what was available in the respondents’ files. Slnce it is most unlikely
the “regular” prices ‘would have prevailed at some stores and not
others, the question then becomes whether it is fair to'make & regular
price ¢laim when that “regular? price has not prévailed for six months.
Even the respondents seem unWlIhng to endorse such a proposmon.

IV "AREA . COMPETITIVE PRICE 'CLAIMS

Respondents alse. contend that complalnt counsel falled to present
a prima facie case concerning the “area. competltlve price” claims. They
say that complaint counsel’s proof falls short of the sta,ndard estab-
lished in Guide IT of the “Gruides Agamst Deceptlve Pricing.”’ Th1s
Gulde, they insist, requires complalnt counsel to' prove. thelr “area
competitive prlces” exceeded the prices at. Whlch “substantial sales”
of the article were being made in the area. The only evidence as to area
prices was the testimony of the six buyers who testified only as to
their own prices and not the prices prevailing in the area. This evi-
dence was insufficient under the Commission’s decision in Kewco, where
it was held that evidence of the prices of three chains with some
soventy -five drugstores was insufficient evidence as to the prevailing
prices in a market with over 600 drugstores.

This argument is unpersuasive for a number of reasons.® All of the

T Respondent’s counsel rather disingeniously claims that Koman testified that he found
_ saley tickets showing advertised items being sold at the higher “regular” prices. This claim
ix clearly contradicted by the record of Koman’s testimony :

“By Mr. Stein:

“Q. I believe you testified, sir, that you saw some sales tickets in the Diener’s files
which supported their claim that they were offering a bona fide sale but you also added
to that they were few in number, you said few. Is that a fair paraphrase of your testimony?

“A. If T could go back again, the investigation, the sales tickets examination dealt with
regular pricing. I went through four months supply of sales tickets that was furnished to
try to find out whether Diener’s ever sold the merchandise at the higher regular price. I
found no such sales.

“The next thing is what prices was Diener’s selling this merchandise for during this
time period. It was either at the advertised price or slightly higher than the advertised
nrice.

SHEARING DXAMINER POINDEXTER: The advertised sale price or reduced price?

“THE WITNESS: Right.”

{(Tr. 515-516).

s The Guides are not intended to establish a standard of proof for litigated proceedings.
They are what they say they are: ‘“practical aids to the honest businessmaun who seeks
mabnfacturer's list prices obtained by respondent.”
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six buyers testified that they took serious measures to know the prices
of their competitors and to insure that their own prices were com-
petitive. In comment on similar testimony in Giant Food, Inec. [61
F.T.C. 326], the Commission said: “If the prices * * * were thus
deemed ‘competitive’ by these experts in the field, it is highly unlikely
that a preponderant or even substantial segment of the Washington
retailing community was charging the inflated manufacturer’s list
prices advertised by respondent.” (p. 352). This reasoning is par-
ticularly applicable here where, as the respondents themselves have
pointed out, two of the buyers that testified represented firms that made
no special effort to undersell their competitors. One of these, Mr. Vern
Miller of Carpets, Inc., testified .(on respondents’ cross-examination )
that his firm preferred to compete on the basis of service rather than
price. He testified that his firm never ran an advertisement in a news-
~ paper nor displayed a sale sign in 16 years.
 Similarly, Mr. Quinn M. Cardwell of Cardwell’s Inc., testified that
‘his firm was a specialty store and while he attempted to keep his prices
‘competitive, he did not deal with a particular price conscious trade
and therefore simply used a mechanical markup procedure.® Yet, even
‘the prices of these firms were below the “area competitive prices” ad-
vertised by the respondents. R o

- The evidence of other buyers is significant for the same reason. And
again, it was the testimony elicited by respondents’ counsel which
established that the department stores use a conventional markup
procedure that reflects a higher overhead. Yet again, the prices charged
by the department stores were lower than the prices represented by
the respondents as the “area competitive prices.”

In the face of such evidence, we are compelled to agree with the
administrative law judge that complaint counsel clearly established
a prima facie case.

On the basis of advertisements placed in evidence, the administra-
tive law judge found that the respondents violated certain provisions

? “Basically speaking, I use a fairly mechanical procedure in markup that my retail price
is a function of my delivered cost price on the merchandise, and the material either is
successfully sold at the retail price or if we have a situation oceurring where one manu-
facturer’s line we have repeated difficulty in selling or some particular fabrics we have
repeated difficulty in selling because of price and where the problem where interested con-
sumers literally don’t buy the carpet because they say it is available at a better price else-
where exists, we may review to make sure we don’t have some error in our pricing structure

and if we find we have no error and this continues, my general procecure [sic] is to dis-
continue the fabric where we are high in price.” (Tr. 273).
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of the Textile Fiber Products Identification Act.’ Respondents are -
appealing from this ruling on the grounds that “there is no finding
indicating that these technical offenses occurred after the first part of
1968, of that there is any hkehhood that these offenses w111 be repeated
in the future.” '

The Commission has dealt with this argument many times. Quite
recently we said :

It is well established that the mere fact that the offending practices have been
discontinued prior to the issuance of a complaint does not provide, by itself, the
requisite assurance that an order is unnecessary and not in the public interest.
As the courts have noted, it is the timing and circumstances of the claimed aban-
donment which is of importance to the issue of the necessity for an order. Where,
as here, the abandonment took place only after the Commission’s hand was on
the respondent’s shoulder, the courts are clear that abandonment of the prac-
tices under such circumstances will not support a conclusion that the practices
will not be resumed.™ - -

‘We see no reason to abandon this rule in the present case.
~ The Initial Decision and Order of the administrative law judge is
affirmed. » '
FinarL Orper

This matter is before the Commission on the appeal of respondents
from the ihitial decision and order of the administrative law judge
issued July 12, 1971. Upon examination of the record, the brief, and
after full consideration of the issues of fact and law presented, the
Commission has concluded that the initial decision of the administra-
tive law judge should be adopted and issued as the decision of the
Commission. Accordingly,

It is ordered, That respondents’ appeal from the initial decision of
the administrative law judge be, and.it hereby is, denied.

1t is further ordered, That the initial decision of the administrative
law judge be, and it hereby is, adopted as the decision of the
Commission.

By the Commission, without the concurrence of Commissioner
MacIntyre. He did not concur because he said it is apparent to him
that much of the decision of the majority rests upon the testimony of

1 He found that respondents (1) failed to disclose the fiber content information in such
a manner as to indicate that it applied to the face, pile or outer surface of the floor cover-
ing and not to the backings, fillings, or paddings; (2) failed to set forth the required
information as to fiber content as specified in Section 4(c) of the Textile Fiber Products -
Identification Act and the rules and regulations thereunder in that in some advertisements
carpeting was described by such fiber-connoting terms as ‘“Acrilan,” ‘“Kodel,” and
“Herculon,” and the true generic name of the fiber was not disclosed; (3) falsely and
deceptively advertised textile fiber products in violation of the Textile Fiber Products
Identification Act.

1 Zale Corp., Docket No. 8810 (1970).
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witness Koman. It is:the view of Commissioner MacIntyre that the
,testlmony of witness Koman. should have been stricken for the reason
stated in .a dissenting op1n10n by him in January 1971 [78 F.T.C.
1564], during the course of an 1nterlocutory appeal proceeding herein.
Commissioner Jones agreed to the opinion on liability, but dissented
to the order, and submitted a dissenting statement. ' '

IN, THE MATTER OF
GEORGIA PACIFIC CORPORATION

: CONSENT ORDER, ETC IN REGARD TO TI-IE ALLEGED VIOLATION OF THE .
- FEDERAL TRADE COMMISSIO\I ACT AND CLAYTON ACT SEC. 7"?'1' :

Doclcet 8843 Com;plamt May 26 19’71—Decmon, Dec :26, 1.972

Consent order requlrmg, among other thmgs the dlvestxture by 'the natlon S lead-
.ing producer and distributor. of: softwobd plywood, headquarteréd in: Port-
land, Ore., of certain acquisitions alleged to be anticompetitive ..and
monopolistic in nature. The prmclpal 'promsmns of the order are that the
respondent shall create an’ mdependent corporation and transfer approxi-
mately 20 percent of its assets. to said corporatlon The order further restricts
and prohibits future acqulsltlons in the. tlmber mdustry in the South for
five years and places a ten-year ban on the acquisition of the stocks and
assets of softwood plywood concerns without prior Federal Trade Commis-
sion approval.
COMPLAINT

The Federal Trade Commission, having reason to believe that the
party respondent named above, as hereinafter more.particularly desig-
nated and described, has violated and is now violating the provisions
of Section 7 of the C]avton Act, as amended, (U.S.C. Title 15, Section
18) through the acquisition of the stock and assets of various corpora-
tions, as hereinafter more particularly designated and described, here-
by issues its complaint pursuant to the pl ovisions of Section 11 of the
aforesaid Clayton Act (U.S.C. Title 15, Section 21) stating its charges
in this respect in the following Count 1.

The I‘ederal Trade Comnnwlon, having further reason to believe
that aforesaid party respondent also has wolated and is now violating
the provisions of Section 5 of the Federal Trade Commission Act, as
amended (U.S.C. Title 15, Section 45), through the acquisition of the
stock and assets of various corporations, as herelnaf er more par t1cu-
larly designated and described, and it appearing to the Commission
that & proce\,dmg by it with reference thmmo would be in the public



