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Complaint

Iﬁ THE MATTER OF
AMERICAN HOME PRODUCTS C'ORPORATION, ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
. FEDERAL TRADE COMMISSION ACT .

Docket 0—2298. Complaint, Oct. 6, 1972—Decision, Oct. 6, 1972.

Consent order reqﬁiring a New York City seller and distributor of household.
products and its New York City advertising agency, among other things to
cease advertising any consumer commodity by the use of or referral to a
demonstration, test or experiment that appears or purports to prove superi-
ority of such products over competitive products when such demonstration,
test or experiment does not constitute proof thereof.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that American Home
Products Corporation, a corporation, and Cunningham & Walsh, Inc.,
a corporation, hereinafter referred to as respondents, have violated
the provisions of said Act, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the public interest
hereby issues its complaint statmrr its charges in that respect as
follows:

Paracrara 1. Respondent &mu ican Home Products Corporation
is a corporation organized, existing and doing business under and by
virtue of the laws of the State of Delaware with its principal office
and place of business located at 685 Third Avenue, in the city of
New York, State of New York. : ‘

Respondent Cunningham & Walsh, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of New Ymk with its pnnmpal office and place of Dusiness
located at 260 Madison Avenue in the city of New York, State of
New York.

Par. 2. Respondent American Home Products Corporation now,
and. for some time last past, has been engaged in the sale and distri-
bution of a household window cleaning product known as “Easy-Off
Window Cleaner,” a household spray starch product known as
“Fasy-On Speed Starch,” a household floor wax known as “Aero-
wax,” and an insecticide product known as “Black Flag Ant and
Roach Killer with Baygon,” which, when sold are shipped to pur-
chasers located in various States of the United States. Respondent
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maintains and at all times mentioned herein has maintained, a sub-
_ stantial course of trade in said products in commerce, as “commerce”
is defined in the Federal Trade Commission Act.

- Respondent Cunningham & Walsh, Inc., is now and for some time
last past has been, an advertising agency of American Home Prod-
ucts Corporation, and now prepares and places, and for some time last
past has prepared and placed, advertising material, including but
not limited to the advertising referred to herein in Paragraphs Four,
Ten, and Thirteen. '

Par. 3. Respondent American Home Products Corporation at all
times mentioned herein has been and now is in substantial competi-
tion in commerce with individuals, firms and corporations engaged
in the sale and distribution of houschold window cleaning products,
houschold spray starch, household floor waxes and insecticide prod-
ucts of the same general kind and nature as those sold by this
respondent. .

Par. 4. In the course and conduct of their business and for the pur-
pose of inducing the sale of “Easy-Off Window Cleaner” respond-
ents have advertised said product by means of a demonstration and
various statements used in connection therewith in television broad-
casts transmitted by television stations located in various States of
the United States and in the District of Columbia having sufficient
power to carry such broadcasts across state lines.

Said demonstration and the statements used in connection there-
with depicts the following: In the commercial an application of a
“leading brand” of window cleaner and an application of “Iasy-Off
Window Cleaner” are sprayed onto separate halves of a window.
Both applications are spread and allowed to dry. The half of the
window sprayed with “Iasy-Oft™ is clear but the half sprayed with the
“leading brand” contains spots. The voice-over in the commercial
states “See the leading brand left spots * * * but Easy-Off dried spot-
Jess and streakless.”

Par. 5. Through the use of the aforesail demonstration and the
statements and representations used in connection therewith, re-
spondents represent and have represented, directly or by implication,
that such demonstration is actual proof of the superiority of Easy-
Off Window €leaner over competitive products in preventing streak-
ing and spotfing of windows when the products ave used in their
intended manner. .

- Par. 6. In truth and in faet, the aforesaid demonstration, includ-
ing the statements and representations used in connection therewith,
is not actual proof of the superiority of Easy-Off Window. Cleaner
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over competitive window cleaners in preventing the streaking and
spotting of windows, when used in the intended manner and under
ordinary conditions of use and said demonstration tends to. falsely
disparage competing products. In the dernonstration the directions for
use of the “leading brand” of window cleaner were not foliowed in
that if the application of the “leading brand” spray had been wiped
as directed, no spots or streaks would have formed. ‘ ,

Therefore, the said demonstration, including the statements and
representations used in connection therewith, is false, misleading and
deceptive. )

Par. 7. In the further course and conduct of its business and for
the purpose of inducing the sale of its product Aerowax floor wax,
respondent American Home Products Corporation has advertised
-said product by means of a demoustration and various statements
used in connection therewith in television broadcasts transmitted by
television stations located in various States of the United States and
in the Distriet of Columbia having sufficient power to carry such
broadecasts across State lines: :

Said demonstration and the statements used in connection theve-
with depict two crystal bowls, one filled with Aerowax and the scc-
ond with another leading wax. The waxes ave allowed to dvy and the
bowl into which the Aerowax was poured is clear while the second
bowl is cloudy. The audio portion of the commercial says, in part,
“Crystal Clear Aerowax * * * the wax that doesn’t dry cloudy, won't
turn yellow. Here's proof. In two erystal bowls * * % pour Acro-
wax * * * and this other leading wax. Let them dry * * * lTook. The
other wax dried cloudy. Could turn yellow. Aerowax doesn’t dry
cloudy * * * won’t turn yellow.”

Par. 8. Through the use of the demonstration and the statements
and representations used in connection therewith, as set out in part in
Paragraph Seven above, respondent American Home Products Corpo-
ration represents and has represented, directly and by implication, that
Aerowax floor wax is superior to other competitive waxes in polishing

floor surfaces, and that such demonstration is actual proof of the
superiority of Aerowax floor wax over other competitive floor waxes
in polishing floor surfaces when the products are used in their intended
manner.

Par. 9. In truth and in fact, Aerowax is not superior to other com-
petitive floor waxes in polishing floor surfaces and that the aforesaid
demonstration, including the statements and representations used in
connection therewith, is not actual proof of the superiority of Aerowax
over competitive floor waxes in polishing floor surfaces when the prod-
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ucts are used in their intended manner and said demonstration tends
to falsely disparage competitive products. In the demonstration Aero-
‘'wax, a polishing wax, was compared with a cleaning wax and the waxes
were not used in their intended manner. ,

Therefore, the said representation and demonstration, including the
statements and representations used in connection therewith is false,
misleading and deceptive.

Par. 10. In the further course and conduct of their business and for
the purpose of inducing the sale of “Black Flag Ant and Roach Killer
with Baygon” respondents have advertised said products by means of
a demonstration and various statements used in connection therewith in
television broadcasts transmitted by television stations located in

‘various States of the United States and in the District” of Columbia
having sufficient power to carry such broadcasts across state lines.

- Said demonstration and the statements used in connection therewith
show cockroaches being placed into two separate containers. One con-
tainer had been treated with a leading brand insecticide while the other
container had been treated with Black Flag. The roaches placed in the
container treated with Black Flag die but the roaches placed in the
other container do not. The audio portion of the commercial states that
Black Flag with Baygon killed the roaches while the other spray did
not.

Par. 11. Through the use of the aforesaid demonstration and the
statements and representations used in connection therewith, as set out
in part in Paragraph Ten above, respondents represent and have repre-
sented, directly or by implication, that such demonstration is actual
proof of the superiority of Black Flag Ant and Roach Killer with
Baygon over competitive products in killing all types of roaches.

Par. 12. In truth and in fact, the aforesaid demonstration, including
the statements and representations used in connection therewith, is not
actual proof of the superiority of Black Flag Ant and Roach Killer
with Baygon over competitive insecticides in killing all types of
roaches, and said demonstration tends to falsely disparage competing
products. In the demonstration, certain roaches known to be resistant
to dieldrin, the active ingredient in the competitive product, were
used.

Therefore, the said demonstration, including the statements and
representations used in connection therewith, is false, misleading and
deceptive.

Par. 13. In the further course and conduct of their business and for
the purpose of inducing the sale of Easy-On Speed Starch; respondents
have advertised said product by means of a demonstration and various
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statements used in connection therewith in television broadcasts trans-
mitted by television stations located in various States of the United
States and in the District of Columbia having sufﬁ(nent power to carry
such broadcasts across state lines.

Said demonstration and the statements used in connection therewith
depict 2 woman spraying Easy-On Speed Starch on one side of a white
shirt and another leading starch on the other side. Then hot irons are
placed on the areas sprayed and when the irons are lifted, the area of
the shirt area sprayed with Easy-On remains white while the area of
the shirt sprayed with the other starch is scorched. The audio portion
of the commercial says, in part, “We’ll prove Easy-On Speed Starch,
the no build-up starch is really different. Starches can build-up—cause
scorching. But Easy-On has the special GE Silicone formula to prevent
build-up—resist scorching. Now, look. What a difference!“Easy-On
resists scorching * * *” a

Par. 14. Through the use of the demonstration and the statements
and representations used in connection therewith, as set out in part in
Paragraph Thirteen above, respondents represent and have repre-
sented, directly or by implication, that such demonstration is actual
proof of the superiority of Easy-On Speed Starch over competitive
products in preventing starch build-up and resisting scorching when
the products are used in their intended manner.

Par. 15. In truth and in fact, the aforesaid demonstration, including
the statements and representations used in connection therewith, is
not actual proof of the superiority of Easy-On Speed Starch over
competitive products in preventing starch build-up and resisting
scorching because in the demonstration, had the shirts been ironed in
the normal and customary manner, no scorching would have taken
place.

Therefore, the said demonstration, including the statements and
representations used in connection therewith, is false, misleading and
deceptive.

Par. 16. The use by the respondents of the aforesaid demonstrations
and the statements and representations used in connection therewith
hashad, and now has, the tendency and capacity to mislead and deceive
a substantial portion of the purchasing public into the erroneous and
mistaken belief that said demonstrations including the statements and
representations used in connection therewith did and does constitute
actual proof of the superiority of Easy-Off Window Cleaner, Easy-On
Speed Starch, Aerowax floor wax, and Black Flag Ant and Roach
Killer with Baygon, over competitive products, and to induce the pur-
chase of a substantial quantity of American Home Products Corpora-
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tion’s Easy-Off Window Cleaner, Easy-On Speed Starch, Aerowax
floor wax and Black Flag Ant and Roach Killer with Baygon insecti-
cide, because of such erroneous and mistaken belief.

Par. 17. The aforesaid acts and practices of respondents, as herein
alleged, were, and are, all to the prejudice and injury of the public and
respondents’ competitors and constituted, and now constitute, unfair
and deceptive acts and practices and unfair metheds of competition in
commerce, in violation of Section 5 of the Federal Trade Commission
Act. - ' '

Decision aNp ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violation of the Federal Trade Commission Act, and the respondents
having been served with notice of said determination and with a copy
of the complaint the Commission intended to issue, together with a
proposed form of order; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the com-
plaint to issue herein, a statement that the signing of said agreement
is for settlement purposes only and does not constitute an admission hy
respondents that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Cemmis-
sion’s rules; and ' o

The Commission having considered the agreement and having ac-
cepted same, and the agreement containing consent order having there-
upon been placed on the public record for a period of thirty (30)
days, and having duly considered the comments filed thereafter pur-
suant to Section 2.34 (b) of its rules, now in further conformity with
the procedure prescribed in Section 2.34(b) of its rules, the Commis-
sion hereby issues its complaint in the form contemplated by said
agreement, makes the following jurisdictional findings, and enters
the following order:

1. Respondent American Home Products Corporation is a corpora-
tion organized, existing and doing business under and by virtue of the
laws of the State of Delaware with its principal office and place of
business located at 685 Third Avenue, in the city of New York, State
of New York.

Respondent Cunningham & Walsh, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of New York with its principal office and place of business
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located at 260 Madmon Avenue in the city of New York, btate of New
York.

2. The Federal Trade Commission has ]uusdlctlon of the subject
matter of this proceeding and of the respondents, and the proceedma
isin the public interest.

ORDER

I

1t is ordered, That respondent American Home Products Corpora-
tion, a corporation, its successors and assigns and respondent’s officers,
agents, representatives, and employees, directly or through any cor-
poration, subsidiary, division or other device, in connection with the
advertising, offering for sale, sale or distribution of (i) any ironing
aid or fabric conditioner including Kasy-On Speed Starch or any
other household consumer commodity consumed or expended in the
laundering, ironing or treatment of garments or other fabrics usually
found in the house; (ii) any insecticide including Black Flag Ant &
Roach Killer used in whole or in part within the house or any other
household consumer commeodity consumed or expended to control in-
sects, pests or weeds or to fertilize earth in and around the house; (1ii)
any household consumer commodity consumed or expended to fr t‘ShQD
or deodorize the air within the house or to light fires in and around
the house; (iv) any product used to cool foods or beverages; (v) any
household window cleaner including Easy-Off Liquid Window Clean-
er or any household fioor polish, including Aerowax Floocr Wax: or
( vi) any other household consumer commodity consumed or expended
in cleaning, maintaining, repairing or pelishing the house and its
usual furnishings, fixtures or objects; or (vil) any acresol shaving
cream Pproduct; or (viil) any shoe care product; in commerce, as
“commerce” is defined in the Federal Trade Commission Act, do forth-
with cease and desist from:

Advertising any such consumer commodity by presenting or
referring to a demonstration, test or experiment that appears or
purpozts to be proof of any fact or product feature that is material
to inducing the sale of the commodity, such as but not limited to
comparative superiority of one commodity over another, when,
in fact, such demonstration, test or experiment does not constitute
actual proof thereof. ,

I

It is further ordered, That respondent Cunningham & Walsh, Inc.,

a corporation, its successors and assigns and respondent’s officers,

agents, representatives, and employees, directly or through any corpo-
494-841—73—38

G
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ration, subsidiary, division or other device, in connection with the
advertising, offering for sale, sale or distribution of (i) any ironing
aid or fabric conditioner including Easy-On Speed Starch or any
American Home Products Corporation household consumer commodity
consumed or expended in the laundering, ironing or treatment of
garments or other fabrics usually found in the house; ( 11) any insecti-
c¢ide including Black Flag Ant & Roach Killer used in whole or in
part within the house or any American Home Products Corporation
household consumer commodity consumed or expended to control
insects, pests or weeds or to fertilize earth in and around the house;
(iii) any American Home Products Corporation household consumer
commodity consumed or expended to freshen or deodorize the air
within the house or to light fires in and around the house; (iv) any
‘American Home Products Corporation product used to cool foods or
beverages; (v) any household window cleaner including Easy-Off
Liquid Window Cleaner; or (vi) any American Home Products Cor-
poration household consumer commodity consumed or expended in
cleaning, maintaining, repairing or polishing the house and its usual
furnishings, fixtures or objects; or (vii) any American Home Products
Corporation aerosol shaving ecrcam product; or (viil) any American
Home Products Corporation shoe care products; in commerce, as
“commerce” is defined in the Federal Trade Commission Act, do forth-
with cease and desist from :

Advertising any such consumer commodity by presenting or
referring to a demonstration, test or experiment that appears or
purports to be proof of any fact or product feature that is
material to inducing the sale of the commodity, such as but not
limited to COInPdl’Ith@ superiority of one commodity over an-
other, when, in fact, such demonstration, test or experiment does
not counstitute actual proof thereof, and respondent knew or should
have known that such was the case.

It is further ordered, That respondent corporations shall forthwith
distribute a copy of this order to each of their operating divisions.

It is further ordered, That respondents notify the Commission at
least thirty (30) days prior to any proposed change in the corpomte
respondent such as dissolution, assignment or .,ale resulting in the
emergence of a successor corporation, the creation or dlssolutlon of
submdla“‘es or any other change in the corporation which may affect
comphame obligations arising out of the order.

1t is further orderccl That respondents herein shall, within sn:ty
(60) days after the order becomes final, file with the Commission a
report in writing setting forth in detail the manner and form in which
they have complied with this order.
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Ix tar MATTER OF
REGAL WARE, INC, ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket C—2299. Complaint.'()ct. 6, 1972-—Decision, Oct. 6, 1172,

Consent order requiring a Kewaskum, Wisconsin, distributor and seller of cooking
utensils, among other things to cease misrepresenting the nature and proper-
ties of its products; representing respondents’ sales personnel as members of
its advertising department ; and representing its guarantees as unconditional
without revealing, in advertising, any conditions to which they are subject.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Regal Ware, Inc.,
a corporation, and James D Reigle, individually and as an officer of
said corporation, hereinafter referred to as respondents, have violated
the provisions of said Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges in that respect as
follows

Paracraru 1. Respondent Regal Ware, Inc., is a corporation orga-
- nized, existing and doing business under and by virtue of the laws of
the State of Wisconsin, with its principal office and place of business
located at Kewaskum, Wisconsin.

Respondent James D. Reigle is an individual and officer of the
corporate respondent. He formulates, directs and controls the acts and
practices of the corporate respondent, including the acts and practices
hereinafter set forth. His address is the same as that of the corporate
respondent.

Par. 2. Respondents are now, and for some time last past have been
engaged in the advertising, offering for sale, sale and distribution of
stainless steel cookware and teflon coated aluminum cookware to deal-
ers and distributors for resale to the public. The said cooking utensils
are represented by respondents as utilizing the “waterless” method of
cooking in which no water or a small amount of water is used depend-
ing upon the nature of the food to be cooked. : o

Par. 3. In the course and conduct of their business as aforesaid, re-
spondents now cause, and for some time last past have caused, their
products, when sold, to be shipped from their place of business in the
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State of Wisconsin to dealers, distributors and purchasers thereof
located in various other States of the United States, and maintained,
and at all times mentioned herein have maintained, substantial course
of trade in said products in commerce, as “commerce” is defined in
the Federal Trade Commission Act.

Par. 4. In the course and conduct of their business as aforesaid,
respondents have furnished and supplied to dealers and distributors
and to the agents and representatives thereof, who sell said products
to the public, various types of advertising literature, including, but
not limited to, sales manuals, charts, leaflets, cookbooks and brochures.

The method of sale chiefly employed by said dealers, distributors,
and their agents and representatives, is the display and demonstra-
tion of respondents’ products accompanied by sales talks, the ma-
terial for which has been supplied by respondents. Statements and
representations made by said dealers and distributors and their agents
and representatives are therefore, suggested by, and have expressed
or implied approval of the respondents, and sales made in the course,
or as a result of said sales talks, displays or demonstrations inure to
the benefit of the respondents.

Par. 5. In the further course and conduct of their business as afore-
said, respondents cause persons who respond to offers of free gifts seck-
ing leads to prospective purchasers to be visited by respondents’ sales-
men. For the purpose of inducing sale of respondents’ stainless stecl
cooking utensils, respondents through their said advertising material
and through said dealers and distributors and their agents and rep-
resentatives, as outlined in Paragraph Four herein, and otherwise,
have represented directly and by implication that:

1. When their cooking utensils are covered for cocking, with the
lids supplied therewith a vapor “seal” or “lock” is formed, and as a
result no vapor loss oceurs during the cooking of food in said utensils.

2. The use of respondents’ cooking utensils will enable users to real-
ize substantial savings in time spent in the kitchen.

3. The sales agents and representatives of respondents’ dealers and
distributors are members of respondents’ advertising department,
and that said persons are conducting an advertising campaign on be-
half of the respondents and in regard to respondents’ products.

Par. 6. Intruth and in fact :

1. The so-called.vapor “seal” or “lock” formed by placing a cover.
or lid, on respondents’ stainless steel cookware does not prevent all
vapor loss during the cooking of food in said utensils.

2. The use of respondents’ cooking utensils will not enable users to
save any substantial amount of time, from the time spent daily in the
kitchen in the cooking of food.
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3. The agents and representatives of respondents’ dealers and dis-
tributors who sell respondents’ cooking utensils to the public are not
members or employees of respondents’ advertising department, nor
are they conducting an advertising campaign on behalf of respond-
ents. On the contrary, they are salesmen whose solc purpose is to sell
such products to the public.

Therefore, .the representations referred to in Paragraph Six here-
inabove were and are false, misleading and deceptive.

Par. 7. In the course and conduct of their aforesaid business, and
for the purpose of inducing the purchase of their products, the re-
spondents have made, and are now making, numerous statements in
advertisements inserted in magazines and in promotional materials
with respect to their product guarantees. '

Typical and illustrative ot said statements and representatlons, but
not all inclusive thereof are the following:

FULLY GUARANTEED
A written guarantee by the manufacturer is included with each set.

. Par. 8. By and through the use of the above-quoted statements and
representations, and others of similar import and meaning but not
expressly set out herein, the respondents have represented that their
products are guaranteed without any conditions or hmltatlons.

Par. 9. In truth and in fact, respondents’ gnarantees of their prod-
ucts are subject to conditions and limitations which are not revealed
in their advertised guarantees. Typical and illustrative of such con-
ditions, but not all inclusive thereof are :

(a) The nature and extent of the guarantee is not revealed and

(b) The identity of the guarantor and the manner in Whlch the
guarantor will perform under the guarantee is not revealed.

Par. 10. In the course and conduct of their business, at all times
mentioned herein, respondents have been in substantial competition
with corporations, firms and individuals likewise engaged in the busi-
ness of selling and distributing cooking utensils of the same general
kind and nature as those sold by respondents.

Par. 11. The use by 1espondents of the aforesaid false, mlsleadlnnr
and deceptive statements, representations and practices, has had, and
now has, the tendency and capacity to mislead and deceive members
of the purchasing public into the erroncous and mistaken belief that

said statements and representations were and are true and into the
purchase of substantial quantities of respondents’ products. by reason
of said erroneous and mistaken belief.

Par. 12. The aforesaid acts and practices of respondents, as herem
alleged, were and are all to the prejudice and injury of the public and
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of respondents competitors and constituted, and now constitute, un-
fair methods of competition, in commerce, and unfair and deceptlve
acts and practices in commerce, in violation of Section 5 of the Federal
Trade Commission Act.

DrcisioNn aND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with
a copy of a draft of complaint which the Chicago Regional Office pro-
posed to present to the Commission for its cons1derat10n and which, if
issued by the Commission, would charge respondents Wlth violation
of the Federal Trade Commission Act, and

The 1espondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an adm1ss1on by the
respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes énly and does not constitute an admission by
respondents that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Commis-
sion’s rules; and

The Commission having thereafter considered the matter and having
determined that it had reason to believe that respondents have violated
the said Act, and that complaint should issue stating its charges in that
respect, and having thereupon accepted the executed consent agree-
ment and placed such agreement on the public record for a period of
thirty (80) days, now in further conformity with the procedure pre-
scribed in Section 2.34(b) of its rules, the Commission hereby issues
its complaint, makes the following jurisdictional findings, and enters
the following order:

1. Respondent Regal Ware, Inc., is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
Wisconsin, with its office and principal place of business located at
Kewaskum, Wisconsin.

Respondent James D. Reigle is an officer of said corporation. He for-
mulates, directs and controls the policies, acts and practices of said
corporation and his address is the same as that of the corporate re-
spondents.  °

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of respondents, and the proceeding is in
the public interest.



REGAL wvwiaswa, -

/

587 Decision and Order
ORDER

It is ordered, That respondents Regal Ware, Inec., a corporation, its
successors and assigns and officers, and James D. Reigle, individually
and as an officer of said corporation, and respondents’ officers, agents,
representatives and employees directly or through any corporation,
subsidiary, division or other device, in connection with the offering for
sale, sale, distribution or advertising of stainless steel or aluminum
cookware, coated or uncoated, presently in respondents’ line of prod-
ucts, or any other cookware products of substantially similar proper-
ties which they may offer for sale in commerce, as “commerce” is de-
fined in the Federal Trade Commission Act, do forthwith cease and
desist from:

1. Representing, directly or by implication, orally or in writing,
that:" -

(a) When their cooking utensils are covered with the lids
supplied therefor, a vapor “seal” or “lock” is formed or that
no vapor loss occurs during the cooking of food in said uten-
sils, except that such representations may be used when ex-
pressly limited to that portion of the cooking time after the
heat is turned down in the method of cooking recommended
by respondents.

(b) The use of said cookware products will enable users
to realize substantial savings in time spent in the kitchen in
connection with the cooking of food.

(¢) The sales agents and representatives of respondents’
dealers, distributors and franchisees are members of respond-
ents’ advertising department; that such persons are conduct-
ing an advertising campaign, or that such persons are other
than salesmen whose purpose is to sell said cookware products.

2. Representing, directly or by iraplication, orally or in writing,
that any product or service is guaranteed unless: 7

- (a) The nature and extent of the guarantee, the identity
of the guarantor, and the manner in which the guarantor will
perform thereunder are clearly and conspicuously disclosed,
and

© (b) The guarantor does in fact perform all of the actual
and represented obligations under the terms of the guarantee.

3. Failing to disclose, clearly and conspicuously, in offers of free
gifts or other promotional offers seeking leads to prospective pur-
chasers of cookware products which are sold through sales repre-
sentatives, that prospective purchasers may be visited by sales
representatives. ’
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4. Supplying to or placing in the hands of any distributor,
dealer, franchisee or salesman, brochures, sales manuals, charts,
pamphlets, or any other advertising material which are dlsplwyed
or may be displayed to the purchfmsmor ‘public which contain any
of the representations prohibited in Paragraphs 1, 2 and 3 hereof.

5. Failing to deliver a copy of this order to cease and desist to
all of respondents’ present and future salesmen, distributors, deal-
ers and franchisees engaged in the sale of respondents’ cookware
products, and failing to secure from such persons a signed state-
ment acknowledging receipt of said order.’

1t is further ordered, That the aforesaid respondents slnll direct
all of 1espondents salesmen, distributors, dealers or franchisees pos-
sessing respondents’ products to remove and destroy all brochures,
sales manuals, flip-charts, pamphlets, or any other advertising mate-
rial which are displayed, or may be displayed, to the purchasing public
which contain any of the representations or practices prohibited in
Paragraphs 1, 2 and 8 hereof ; and in the event any such salesman, dis-
tributor, dealer or franchisee refuses to, or does not, cooperate fully
with respondents in this regard, respondents shall in that event cease
to furnish and supply such salesman, distributor, dealer or franchisee
their products for resale to the public until such time as he does so
cooperate. :

1t is further ordered, That respondents notify the Commlssmn at
least thirty (30) days prior to any proposed change in-the corporate
vespondent such as dissolution, assignment, or sale resulting in the
emergence of a successor corporation, the creation or dissolution of a
subsidiary or any other change in the corporation which may affect
compliance obligations arising out of the order; Provided, however,
that if respondents do not have thirty (30) days lead time between

" proposal of such change and its consummation, respondents shall
notify the Commission thereof at the earliest feasible time before
consummation and any entity which may succeed to any part of the
business covered by this order will have been advised of every provision
of this order and will have agreed to be bound thereby.

It is further ordered, That respondents herein shall within sixty
(60) days after service upon them of this order, file with the Commis-
sion a report, in writing, setting forth in detail the manner and form
in which they have complied with this order.

o
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Ix THE MATTER OF

PLAYFIELD INDUSTRIES, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FLAMMABLE FABRICS ACTS

Docket ('-2300. Complaint, Oct. 6, 1972—Decision, Oct. 6, 1972.

Consent order requiring a Chatsworth, Georgia, manufacturer and seller of car-
pets and rugs, among other things to cease selling and distributing carpeting
which does not meet the acceptable criteria for carpeting under the Flam-
mable Fabries Act, as amended.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Flammable Fabrics Act, as amended, and by virtue of the
authority vested in it by said Acts, the Federal Trade Commission,

“having reason to believe that Playfield Industries, Inc., a corporation,

and John B. Whisnant, Jr., individually and as an officer of the said
corporation, hereinafter referred to as respondents, have violated the
provisions of the said Acts and the rules and regulations promulgated
nnder the Flammable Fabrics Act, as amended, and it appearing to the
Commission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint stating its charges in that
respect as follows:

Paracrari 1. Respondent Playfield Industries, Inc., is a corporation
organized, existing and doing business under and by virtue of the Jaws
of the State of Georgia. Respondent John B. Whisnant, Jr., 1s an of-

ficer of the said corporate respondent. e formulates, directs, and
~ controls the acts, practices, and policies of the said corporation.

 Respondents are engaged in the manufacture and sale of carpets
and rugs, with their principal place of business located at P.0. Box 8,
Murray Industrial Park, Chatsworth, Georgia.

Par. 2. Respondents are now and for some time last past have been
engaged in the manufacture for sale, sale and offering for sale, in
commerce, and have introduced, delivered for introduction, trans-
ported and caused to be transported in commerce, and have sold or
delivered after sale or shipment in commerce, products, as the terms
“commerce” and “product,” are defined in the Flammahle Fabrics Act,
as amended, which products fail to conform to an applicable standard
or regulation continued in effect, issued or amended under the provi-
sions of the Flammable Fabrics Act, as amended.
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Among such products mentioned heremabove were carpets and rugs
style Shagras, subject to Department of Commerce Standard For The
Surface Flammability of Carpets and Rugs (DOC FF 1-70).

Par. 3. The aforesaid acts and practices of respondents were and are
in violation of the Flammable Fabrics Act, as amended, and the rules
and regulations promulgated thereunder, and as such constituted, and
now constitute unfair methods of competition and unfair and deceptive
acts and practices in commerce, within the intent and meaning of the
Federal Trade Commission Act.

DEecision axp OrpEr

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Division of Textiles and Furs
proposed to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondents with violation
of the Federal Trade Commission Act, and the Flammable Fabrics
Act, as amended ; and

The res pcmdents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such complaint,
and waivers and other pr0v1$10ns as required by the Commission’s
rules; and

The Commission having thereafter considered the matter and having
determined that it had reason to believe that the respondents have
violated the said Acts, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record for
a period of thirty (30) days, now in further conformity with the pro-
cedure prescribed in section 2.34 (b) of its rules, the Commission hereby
issues 1ts complaint, makes the following jurisdictional findings, and
enters the following order:

1. Respondent Playfield Industries, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State Of Georgia.

Respondent John B. Whisnant, Jr., is an officer of the said corpora-
tion. He formulates, directs, and controls the acts, practices and policies
of the said corporation.
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Respondents are engaged in the manufacture and sale of carpets and
rugs, with the office and principal place of business of respondents
located at P.O. Box 8, Murray Industrial Park, Chatsworth, Georgia.

9. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

1t is ordered, That xespondent Playfield Industries, Inc., a corpora-
tion, its successors and assigns, and its officers, and respondent John B.
Whisnant, Jr., individually and as an officer of said corporation and
respondents’ agents, representatives and employees directly or through
any corporation, subsidiary, division, or other device, do forthwith
cease and desist from manufacturing for sale, selling, offering for sale,
in commerce, or importing into t-he United States, or introducing,
delivering for introduction, transporting or causing to be transported
in commerce, or selling or delivering after sale or shipment in com-
merce, any product, fabric, or related material ; or manufacturing for
sale, selling, or offering for sale, any product made of fabric or related
material which has been shipped or received in commerce, as “com-
merce,” “product,” “fabric” and “related material” are defined in the
Flammable Fabrics Act, as amended, which product, fabric or related
material fails to conform to an applicable standard or regulation con-
tinued in effect, issued or ‘unended under the provisions of the afore-
said Act.

1t is further ordered, That respondents notify all of their customers
who have purchased or to whom have been delivered the products
which gave rise to this complaint, of the flammable nature of said
products and effect the recall of said products from such customers.

1t is further ordered, That the respondents herein either process the
products which gave rise to the complaint so as to bring them into
conformance with the applicable standard of flammability under the
Flammable Fabrics Act, as amended, or destroy said products.

[t is further ordered, That respondents herein shall, within ten (10)
days after service upon them of this order, file with the Commission
a special report in writing setting forth the respondents’ intentions
as to compliance with this ordeI. This special report shall also advise
the Commission fully and specifically concerning (1) the identity of
the products which gave rise to the complaint, (2) the identity of the
purchasers of said products, (3) the amount of said products on hand
and in the channels of commerce, (4) any action taken and any further
actions proposed to be taken to notify customers of the flammability
of said products and effect the recall of said products from customers,
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and of the results thereof, (5) any disposition of said products since
April 29, 1972, and (6) any action taken or proposed to be taken to.
bring said products into conformance with the applicable standard
of flammability under the Flammable Fabrics Act, as amended, or to
destroy said products, and the results of such action. Respondents
will submit with their report, a complete description of each style of
carpet or rug currently in inventory or production. Upon request,
respondents will forward to the Commission for testing a sample of
any such carpet or rug.

It is further ordered, That respondents notify the Commission at
least 30 days prior to any proposed change in the corporate respondent
such as dissolution, assighment or sale resulting in the emergence of
a successor corporation, the creation or dissolution of subsidiaries or
any other change in the corporation which may affect compliance ob-
ligations arising out of the order.

1t is further ordered, That the individual respondent named herein
promptly notify the Commission of the discontinuance of his present
business or employment and of his affiliation with a new business or
employment. Such notice shall include respondent’s current business
or employment in which he is engaged as well as a description of his
duties and responsibilities.

1t is further ordered, That the respondent corporation shall forth-
with distribute a copy of this order to each of its operating divisions.

1t is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner and
form in which they have complied with this order-

Ix e MaTTER OF

SANFORD LEVINSON, anias MORRIS .COHEN, STANLEY
LEWIS, AND OTITER ASSUMED NAMES, DOING BUSINESS AS

SHANGRI-LA INDUSTRIES, ETC.

CONSENT ORDER, ETC.; IN REGARD TO TIIE ALLEGED VIOLATION OF TITE
FEDERAL TRADE COMDMISSION AND THE TRUTII IN LENDING ACTS

Docket C-2301, Complaint, Oct. G, 1972—Decision, Oct. 6, 1972.

Consent. order requiring a retailer of swimming pools and other articles of mer-
chandise, whose last known place of business was in Akron, Ohio, among
othQL"_tlgillgs to cease misrepresenting his stock on hand and willingness to
perform advertised services; disparaging or refusing to sell any products.
or ‘services advertised; using deceptive or misleading representations to
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obtain prospective customers ; misrepresenting prices as usual or customary
unless the representation is true; and failing to disclose to customers such
information as is required by Regulation Z of the Truth in Lending Act.
Respondent is also required to include on the face of its notes a notice that
a subsequent holder may take over the note and the customer may still be
required to pay the instrument of indebtedness even if the purchase con-
tract is not fulfilled.

"

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Sanford Levinson,
also known as Morris Cohen, Stanley Lewis, and other assumed names,
doing business as Shangri-La Industries, Modern Decorators, Amer-
ican Distributors and Decorators, and other trade names, hereinafter
referred to as respondent, has violated the provisions of said Act, and
it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint
stating its charges in that respect as follows:

Paracrarm 1. Respondent Sanford Levinson, also known as Morris
Cohen, Stanley Lewis, and other assumed names, is an individual
trading and doing business as Shangri-La Industries, Modern Dec-
orators, American Distributors and Decorators, and other trade names,
with his last known office and principal place of business located at
2858 West Market Street in the city of Akron, State of Ohio.

Par. 2. Respondent is now, and for sometime last past has been, en-
gaged in the advertising, oifering for sale, and sale of swimming pools
and other articles of merchandise to the public.

COUNT I

Alleging violations of Section 5 of the Federal Trade Commission
Act, the allegations in Paragraphs One and Two hereof are incorpo-
ated by reference in Count I as if fully set forth verbatim.

Par. 3. In the course and conduct of his business, as aforesaid, re-
spondent now causes, and for sometime last past has caused, his said
product, when sold, to be shipped from the place of manufacture in the
State of Connecticut to purchasers thereof located in. various other
States of the United States other than the state of origination; has en-
gaged in sales and advertising practices and activities in several states
including, but not limited to, the States of Ohio and Indiana; and
maintains, and at all times mentioned herein has maintained, a substan-
tial course of trade in said products in commerce, as “commerce” is
defined in the Federal Trade Commission Act.
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Pax. 4. In the course and conduct of his aforesaid business, and for
the purpose of inducing the purchase of his swimming pools and other
merchandise, respondent has made, and is now making, numerous state-
ments ‘md representatlons in advertisements 111801ted in newspapers
and magazines of general circulation and in oral sales presentations
with respect to availability, quality, price, and the terms and conditions
of sale.

Typical and illustrative of said statements and Iepresentatlons, but
not all inclusive thereof, are the following :

Fabulous Savings on the Sensational 1970 Americana Swimming I’ool, $795.00
Full Price Completely Installed.

* ) * * * * %) Tk

We Pledge That This Pool Can Be Delivered to Your Home and Completely

Installed for Your Swimming Pleasure! Your Complete Satisfaction is Assured.
* : * % * * % ES

Pre-Season Pool Spectacular! Big’ Pool—Big Savings! A Giant 28’ x 20’ Quiside

Dimension 22’ x 15" Swim Area, 4" Deep $895.00 Full Price, Completely Installed.

* * * * * * ES
The Shangri-La Pool Full Price Completely Installed $795.00.
* * * % * * *

All Pools Include: Filter and Pump, Pool Ladder, Steel Bracing, Sun Decks,
Vacuaum Cleaner, Set-In Vinyl Liner, Safety Fence and Stairs.

* * * *k * * %
Order Now ! Immediate Installation Guaranteed !
* . * * . * * * *

Special Three Day Sale, Save an Extra $100.00 Now ! A Giant 28" x 20’ Outside
Dimension, 22’ x 15" x 4" Deep Swim Area, Three Days Only, $795.00 Full Price,
The Shangri-La Pool, Full Price, Three Days Only $695.00.

* * *® #* * * *

Larger and Smaller Pools Proportionately Low Priced.

E3 * * E3 * * *
Exclusive Optional Deck at Additional Cost.
* EY * * * * . *

Any Time Any Weather This Versatile Deck Can Be Enjoyed as a Unique
Family Room Detached From the House * * *

* * * . * . % * * -

Wanted ! Five Residential Home Sites to Display Our New Advanced 1970 Swim-
ming PPool.

* * % ES * ® *

We Believe That Good Business To Sacrifice on Five Homes in an Area To Gain
The Volume We Require So Home Selected Will Have a Swimming Pool Installed
at a Fantastic Price Consideration.

* s * * * * *

Special Three Day Sale—A Giant 28’ x 20’ Qutside Dimension, 22* X 15" Swim
Area, Now Only $685.00.

* * * * * * ®
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We're Over Stocked! Bad Weather and a Late Sales Start Forces Us To Slash
Prices To The Bone. . :

- Select-A-Pool Choose From Our Complete Liné of Pools Ranging In Price From
$695.00 For The “400” to $2,995.00 For The “Suburban” And $4,995.00 For The
Pool Of The Century—The New AquaMate. o

* . * * * * & )

The Shape of Things To Come In Swimming Pools, The Magnificent New
AguaMate Redwood Swim Club, $4,995.00 Completely Installed, No Extras.

* * * * & * &

Par. 5. By and through the use of the above-quoted statements and
representations and others of similar import and meaning, but not ex-
pressly set out herein, separately and in connection with oral statements
and representations of his salesmen and representatives, respondent has
represented, and is now representing, directly or by implication:

1. That the advertised swimming pools, in different price ranges, are
available for sale and can be purchased from respondent’s salesmen or
1'ep1‘esentatlvcs.

2. That the special swimming pool decks which are advertised are
available for sale from respondent’s salesmen or representatives.

3. That the Aquamate Swimming Pool is nationally advertised in
meagazines of general circulation. ‘

. That respondent regularly sells the Aquamate Swimming Pool
for $4,995 .

5. That the customer can purchase the Aquamate Swimming Pool at
a special or reduced price if the customer agrees to allow the installed
pool to be used as a model for demonstration purposes.

6. That the special or reduced price is available to the customer only
at the time it is initially offered.

7. That the buyer of an Aquamate Swimming Pool will receive
some form of commission or remuneration in the form of cash or pool
accessories, for each Aquamate Swimming pool which is sold to a cus- .
tomer who is shown the buyer’s model pool.

8. That the Aquamate Swimming Pool is maintenance-free.

9. That the Aquamate Swimming Pool is suitable to be used as an
ice skating pond during the winter months.

10. That respondent gives a 20-year guarantee on the Aquamate
. Swimming Pool liner.

11. That respondent will honor the guarantee by providing service
for any defects in the swimming pool or its related equipment.

12. That respondent will move the swimming pool-cost-free if the
customer moves anywhere within the continental United States.

Par. 6. In truth and in fact :
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1. The advertised swimming pools, in different price ranges, are
usually not available for sale and cannot be purchased from respon-
dent’s salesmen or representatives. In fact, respondent usually sells
only the “non-advertised” Aquamate Swimming Pool, after having
discouraged customers from purchasing the advertised pool(s) by
disparaging the quality of the pool (s). Moreover, respondent has failed
to deliver advertised swimming pool models in instances where the
customers have specifically ordered such models.

2. The swimming pool- decks advertised in newspapers and maga-
zines are usually not available for purchase from respondent.

3. The Aquamate Swimming Pool is not nationally advertised in
magazines of general circulation. Moreover, the circulation of the
magazines which contained the advertisement shown to many of
respondent’s customers was confined to a localized market arca.

4. Respondent does not regularly sell the Aquamate Swimming Pool
for $4,995. In fact, respondent sells the Aquamate Pool at prices which
are significantly lower than $4,995.

5. The customer does not purchase the pool at a special or reduced
price, and the installed pool is not used as a model for demonstration
purposes.

6. The special or reduced price can be made available at times sub-

cquent to the initial offer.

7. Respondent’s customers usually do not receive the commission
or renumeration which is promised them for each Aquamate Swim-
ming Pool sold to a customer who is shown the buyer’s pool.

8. The Aquamate Swimming Pool is not maintenance-free. In fact,
it requires such maintenance as is usual and customary for swimming
pools of thistype. '

9. The Aquamate Swimming Pool is not suitable to be used as an
ice skating pond during the winter. In fact, there is the possibility
of tearing or otherwise destroying the swimming pool liner if the
peol is used as an ice skating pond.

10. Respondent does not give a 20-year guarantee on the Aquamate
Swimming Pool liner. Moreover, the manufacturer’s guarantee is for
10 years. ’

11i. In a substantial number of instances, respondent has not per-
formed under the guarantee and has failed to provide service for de-
fects in the swimming pool or related equipment.

12. In a substantial number of instances, respondent has failed to
honor the promise to move the swimming pool cost-free to anywhere
within the continental United States. o

Par. 7. Respondent, many times in the ordinary course of his busi-
ness, negotiates to third parties installment sales contracts or other



SHANGRI-LA INDUSTRIES, ETC. 601
596 " Complaint

instruments of indebtedness executed in connection with credit
purchases.

Par. 8. In the course and conduct of his aforesaid business, and at
all times mentioned heréin, respondent has been, and is now, in sub-
stantial competition in commerce with corporations, firms, and indi-
viduals in the sale of products of the same general kind and nature as
those sold by respondent.

‘Par. 9. By the aforesaid practices, respondent places, and has
placed, in the hands of salesmen the means and instrumentalities by
and through which the respondent may mislead and deceive the public
and in the manner and as to the things herein alleged.

Par. 10. The use by respondent of aforesaid false, misleading and
deceptive statements, representations, and practices, has had, and
now has, the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representations were and are true and into the purchase of
substantial quantities of respondent’s products by reason of said
erroneous and mistaken beliet. ‘

Par. 11. The aforesaid acts and practices of respondent, as herein
alleged, were and are all to the prejudice and injury of the public
and of respondent’s competitors and constituted, and now constitute,
unfair methods of competition in commerce and unfair or deceptive
acts or practices in commerce, in violation of Section 5 of the Federal
Trade Commission Act.

' COUNT II

Alleging violations of the Truth In Lending Act and the imple-
menting Regulation promulgated thereunder, and of the Federal
Trade Commission Act, the allegations of Paragraphs One and Two
hereof are incorporated by refel ence in Count IT as if fully set forth
verbatim.

Paxr 12. In the ordinary course and conduct of his business as afore-
sald, respondent regularly extends, and for sometime last past has
regularly extended, consumer credit, as “consumer credit” is defined
in Regulation Z, the implementing regulation of the Truth In Lend-
ing Act, duly promulgated by the Board of Governors of the Federal
Reserve System.

Par: 18. Subsequent to July 1, 1969, respondent, in the ordinary
ccourse and conduct of his busmess, and in connection with credit sales,
as “credit sale” is defined in Regulation Z, has caused and induced,
and is causing and inducing, customers to execute retail installment
contracts, hereinafter referred to as the “contract.”

Par. 14. By and through the use of the contract, respondent has:
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1. Failed to disclose the date on which the finance charge begins to
accrue if different from the date of the transaction, as prescribed by
Section 226.8(b) (1) of Regulation Z.

2. Failed to disclose the annual percentage rate, computed in accord-
ance with Section 226.5 of Regulation Z, as prescribed by Section
226.8(b) (2) of Regulation Z.

3. Failed to use the term “cash downpayment” to describe the down-
payment in money made in connection with the credit sale, as pre-
scribed by Section 226.8(c) (2) of Regulation Z.

4. Failed to use the term “unpaid balance of cash price” to describe
the difference between the cash price and the total downpayment, as
prescribed by Section 226.8(c) (3) of Regulation Z.

5. Failed to use the term “finance charge” to describe the sum of all

" charges required by Section 226.4 of Regulation Z to be included
therein, as prescribed by Section 226.8(c) (8) (i) of Regulation Z.

6. Failed to disclose the sum of the cash price, all charges which are

included in the amount financed but which are not part of the finance
charge, and the finance charge, and to describe that sum as the “de-
ferred payment price,” as prescribed by Section 226.8(c) (8) (ii) of
Regulation Z.

7. Failed to obtain a specifically dated and separately signed, affirm-
ative, written statement from the customer indicating his desire to
obtain insurance coverage, after the customer received written dis-
closure of the cost of such insurance, as prescribed by Section 226.4 (a)
(5) (ii) of Regulation Z. -

8. Failed to give notice of the customer’s right to rescind the transac-
tion by furnishing the customer with two copies of the Notice in the
form as set forth in Section 226.9(b) of Regulation Z, as prescribed
by Section 226.9 of Regulation Z.

9. Failed to delay performance of the subject matter of the transac-
tion, as prescribed by Section 226.9 (c) (4) of Regulation Z.

Par. 15. Pursuant to Section 103(q) of the Truth In Lending Act,
respondent’s aforesaid failure to comply with Regulation Z consti-
tutes a violation of that Act, and pursuant to Section 108 thereof,
respondents have thereby violated the Federal Trade Commission Act.

Dzociston anp ORbER

The Federal Trade Commission having initiated an investigation
~of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint ‘which the Cleveland Regional Office



DIANUGRITIA LA U L Avitinsy 4o mve - -
596 Decision and Order

proposed to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondent with violation
of the Federal Trade Commission Act; and
The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such complaint,
and waivers and other provisions as required by the Commission’s
rules; and
The Commission having thereafter considered the matter and hav-

ing determined that it had reason to believe that the respondent has
violated the said Act, and that complaint should issue stating its
- charges in that respect, and having thereupon accepted the executed

consent agreement and placed such agreement on the public record for

a period of thirty (30) days, and having duly considered the comments

filed thereafter pursuant to Section 2.34 (b) of its rules, now in further

conformity with the procedure prescribed in Section 2.34(b) of its

rules, the Commission hereby issues its complaint, makes the follow-

ing jurisdictional findings, and enters the following order :

1. Respondent Sanfoxd Levinson, also known as Morris Cohen,
Stanley Lewis, and other assumed names, is an individual trading and
doing business as Shangri-La Industries, Modern Decorators, Amer-
ican Distributors and Decorators, and other trade names, with his last
known office and principal place of business located at 7777 Exchange
Street, in the village of Valley View, State of Ohio (shown in the
complamt and consent order agreement as 2858 West Market Street,
in the city of Akron, State of Ohio.

Respondent is now, and for sometime last past has been, engaged in
the advertising, offermo' for sale, and sale of swimming poo]s and other

- articlesof merch andlse to the public.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceednw
is in the public interest.

ORDER

Count 1

1t is ordered, That respondent Sanford Levinson, also known as
Morris Cohen, Stanley Lewis, or any other assumed name or names,
an individual trading and doing business as Shangri-La Industries,
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Modern Decorators, American Distributors and Decorators, or any
other trade name or names, and respondent’s agents, representatives,
and employees, directly or indirectly, orally or in writing, or through
any corporate or other device in connection with the advertising,
offering for sale; sale, distribution and installation of swimming pools
or any other product.or service, in commerce, as “commerce” is defined
in the Federal Trade Commission Act, do forthwith cease and desist

from : ‘ : :
- 1. Advertising or offering any swimming pools or any other
products or services for sale for the purpose of obtaining leads or
prospects for the sale of different products or services, unless
respondent maintains an adequate and readily available stock of
said products or is ready, willing and able t6 perform. said
services. : :

2. Disparaging, in any manner, or refusing to sell, any swim-
ming pool or any other products or services advertised by
respondent. : . ‘ ‘

3. Using any advertising, sales plan or procedure involving the
use of false, deceptive or misleading statements or representations
which are designed to obtain leads or prospects for the sale of
swimming pools or any other product or service.

4. Representing that any swimming pools or other products or
services are offered for sale when such offer is not a-bona fide
offer to sell said swimming pools or other products or services.

5. Representing that the special swimming pool decks which
are advertised are available for sale from respondent’s salesmen.

- 6. Representing that the swimming pools, or any other products
or services are nationally advertised in leading magazines, unless
magazine advertisements featuring such products are circulated
to a national market.

7. Representing that any amount is respondent’s usual and cus-
tomary retail price of swimming pools or any other product or
service, unless the amount is the price at which the merchandise
has been usually sold at retail by respondent in the regular course
of business.

8. Representing that the swimming pools, or any other prod-
ucts are maintenance free, or words of similar meaning and
import. ‘ :

9. Representing that the Aquamate Swimming Pool can be
wsed as an ice skating pond during the winter months, or that any
product can be used for other than its primary purpose, unless
the respondent fully discloses all problems related to such second-
ary uses. :
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10. Representing that the home of any of respondent’s customers
or prospective customers for swimming pools or other products or
services has been selected to be used or will be used as a “model
home” or otherwise for advertising or sales purposes.

11. Representing that any allowance, discount or commission, in
the form of cash, merchandise or services, is granted by respond-
ent to purchasers of swimming pools or any other product or serv-
ice in return for permitting the premises on which respondent’s
products are installed or services are performed to be used for
“model home” or demonstration purposes.

12. Using the term “guarantee” or any term of similar import
or meaning in any advertising or sales presentation for swim-
ming pools or other products or services, unless the purchaser of
such swimming pool or other products or services is accorded full
satisfaction including the right to cancel the contract and obtain
a full refund for failure to honor the guarantee.

13. Representing that any of respondent’s products and instal-
lations are guaranteed, unless the nature and extent of the guaran-
tee, the identity of the guarantor, and the manner in which the
guarantor will perform thereunder are fully and conspicuously
disclosed in immediate conjunction therewith; or making any di-
rect or implied representation that any of respondent’s products
or installations are guaranteed unless, in each instance, a written
guarantee is given to the purchaser containing provisions fully
equivalent to those contained in such representations, and unless
respondent promptly fulfills all of his obligations under the rep-
resented terms of such guarantee.

14. Representing that respondent will honor the guarantee by
providing service for any defects in the swimming pool or its
related equipment, or any other product or service unless respond-
ent has provided for the manpower, tools, equipment and other
facilities necessary to honor such guarantees, and unless respond-
ent does, in fact, honor such gnarantees.

15. Failing to incorporate the following statement on the face
of all sales contracts, all notes, or other instruments of indebted-
ness executed by or on behalf of respondent’s customers with such
conspicuousness and clarity as is likely to be read and understood
by the purchaser:

NOTICE

If you are obtaining credit in connection with this purchase, you will be
required to sign a promissory note, a sales contract or other instrument of
indebtedness which may be purchased from the seller by a bank, finance
company or any other third party. If such is the ease, you will be requii"ed
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as the “deferred payment price,” as prescribed by Section 226.8
(b)(8) (i1) of Regulation Z.

7. Failing to obtain a specifically dated and separately signed,
affirmative, written statement from the customer. indicating his
desire to obtain insurance coverage, after the customer received
written disclosure of the cost of such insurance, as prescribed by
Section 226.4(a) (5) (i) of Regulation Z. :

8. Failing to give notice of the customer’s right to rescind the
transaction by furnishing the customer with two copies of the
Notice in the form as set forth in Section 226.9(b) of Regulation
Z, as prescribed by Section 226.9 of Regulation Z.

9. Failing to delay performance of the subject matter of the
transaction, as prescribed by Section 226.9(c) (4) of Regulation Z.

10. Failing, in any consumer credit transaction or advertising,
to make all disclosures determined in accordance with Sections
296.4 and 226.5 of Regulation Z at the time and in tlfe manner,
form and amount prescribed by Sections 226.6, 226.8 and 226.10
of Regulation Z. _ ' ‘ :

It is further ordered, That respondent shall forthwith deliver a copy
of this order to cease and desist to all present and future personnel
engaged in the offering for sale or sale of swimming pools, swimming
pool accessories, services, or other products, and in the consummation
of any extension of consumer credit, or in any aspect of preparation,
creation or placing of advertising, and that respondent secure a signed
statement acknowledging the receipt of said order from each such
person. o '

It is further ordered, That the individual respondent named herein
promptly notify the Commission of the discontinuance of his present
business or employment and of his affiliation with a new business or
employment. Such notice shall include respondent’s current business
address and a statement as to the nature of the business or employment
in which he is engaged, as well as a description of his duties and
responsibilities. .

1t is further ordered, That respondent shall, within sixty (60) day:
after service upon him of this order, file with the Commission a repor
in writing, setting forth in detail the manner and form in which he hs
complied with the order to cease and desist contained herein.



‘QunAL TRADE COI\EMISSION DECISIONS
Complaint 81 ».1.C.

Ix taE MATTER OF

U.8. HOMES, INCORPORATED, ET AL.

CONSENT ORDER, ETC., IN REGARD TO TII;B ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket €-2302. Complaint, Oct. 11, 1972—Dccision, Oct. 11, 1972.

Consent order requiring a Des Moines, Iowa, firm selling custom-built homes
and/or “package homes,” among other things to cease representing that
its products are guaranteed unless the nature, extent and duration of the
guarantee and the identity of and the manner in which the guarantor will
perform thereunder are clearly and conspicuously disclosed.

P

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that U.S. Homes,
~ Incorporated, a corporation, and Robert G. Sandler, individually and
“as an officer of said corporation, hereinafter referred to as respondents,
have violated the provisions of said Act, and it appearing to the

Commission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint stating its charges in that
respect as follows:

Paracrapm 1. U.S. Homes, Incorporated, is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Towa, with its principal office and place of business located at
5390 Second Avenue, Des Moines, Towa.

Respondent Robert G. Sandler, is an individual and an officer of
the corporate respondent. He formulates, directs and controls the acts

wmnd practices of the corporate respondent, including the acts and prac-

ices hereinafter set forth. His address is the same as that of the cor-

srate respondent. ‘

Par. 2. Respondents are now, and for some time last, past have been,

zaged in the advertising, offering for sale, sale or distribution of

tom built homes and/or “package homes” to the consuming publie.
sz 3. In the course and conduct of their business as aforesaid,
ondents now cause, and for some time last past have caused their
products, when sold, to be shipped from their place of business in
‘tate of Towa to purchasers thereof located in various other States

, United States and maintain, and at all times mentioned herein
naintained, a substantial course of trade in said products in com-
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ierce, as “commerce” is defined in the Federal Trade Commission
\ct. “ . .
Par. 4. In the course and conduct of their aforesaid business, and for
the purpose of inducing the purchase of their products, respondents
have made in catalogs and advertising in general circulation, state-
ments and representations with respect to guarantees on said homes
and/or various parts thereof. '
Typical and illustrative of said statements and representations are
the following :
GUARANTEED FOR LIFE
Your U.S. Home will be 1009 Guaranteed * * *
locks * * * gre unconditionally guaranteed
Lifetime Guaranteed Tub
Lifetime Guaranteed Elements

Par. 5. By and through the use of the aforesaid statements and rep-
resentations, and others of similar import and meaning but not specifi-
cally set out herein, respondents have represented, directly or by im-
plication, that their homes and/or various parts thereof are guaranteed
without limitations or conditions.

Par. 6. In truth and in fact, respondents’ homes and parts thereof
are not unconditionally guaranteed in every respect without condi-
tions or limitations.

Therefore the statements and representations as set forth in Para-
graphs Four and Five hereof were false, misleading and deceptive.

Par. 7. The use by respondents of the aforesaid false, misleading
and deceptive statements and representations has had the capacity
and tendency to mislead members of the purchasing public into the
erroneous and mistaken belief that said statements and representa-
tions were and are true and into the purchase of substantial quantities
of the products offered by respondents by reason of said erroneou
and mistaken belief.

Par. 8. Theaforesaid actsand practices of the respondents, as here
alleged, were all to the prejudice and injury of the public and of
spondents’ competitors and constituted unfair methods of competit
in commerce and unfair and deceptive acts and practices in comm
In violation of Section 5 of the Federal Trade Commission Act.

°

: Decisioxn anp Orprr

The Federal Trade Commission having initiated an investiga
certain acts and practices of the respondents named in the
hereof, and the respondents having been furnished thereafte:
copy of a draft of complaint which the Bureau of Consumer
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tion proposed to present to the Commission for its consideration anc
which, if issued by the Commission, would charge respondents with
violation of the Federal Trade Commission Act; and

The respondents and counsel for the Commlsswn having thereafter
executed an agreement containing a consent order, an 'admlssmn by the
respondents of all the ]urlsdlomonal facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
the respondents that. the law has been violated as alleged in said
complaint, and waivers and provisions as required by the Commlssmn s
rules;and

The Commission having considered the agreement and having ac-
cepted same, and the agreement containing consent order having there-
upon been placed on the public record for a period of thirty (30)
days, now in further conformity with the procedure prescribed in
Section 2.34(b) of its rules, the Commission hereby issues its complaint
in the form contemplated by said agreement, makes the following
jurisdictional findings, and enters the following order:

1. Respondent U.S. Homes, Incorporated, is a corporation organ-
ized, existing and doing business under and by virtue of the laws of
the State of Towa, with its principal office and place of business located
at 5390 Second Avenue, Des Moines, Towa.

Respondent Robert . Sandler is an individual and an officer of
said corporation. He formulates, directs and controls the poh»cms, acts
and practices of said corporation, and his business address is the same
as that of said corporation.

2. The Federal Trade Commission lns jurisdiction of the subject
mnatter of this proceeding and of the respondents, and the proceeding

3in the public interest.
ORDER

Tt is ordered, That respondents U.S. Homes, Incorporated, a cor-
‘ation, and its officers, and Robert G. Sandler, individually and as
flicer of said corporation, and respondents’ agents, representatives,
loyees, suceessors and assigns, directly or through any corporate
her device, in connection with the advertising, offering for sale,
r distribution of custom built homes and/or “package homes,”
r products, in commerce, as “commerce” is défined in the Fed-
‘ade Commission Act, do forthwith cease and desist from:
Representing by any means, directly or by implication, that
ondents’ products are‘guaranteed unless the nature, extent
duration of the guarantee, the identity of the guarantor and
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the manner in which the guarantor will perform thereunder are
clearly and conspicuously disclosed; and unless respondents
promptly and fully perform all of their obligations and require-
ments, directly or impliedly represented, under the terms of each
such guarantee.
1t i3 further ordered, That respondents notify the Commission at
least 30 days prior to any proposed change in the corporate respondent
such as dissolution, assignment or sale resulting in the emergence of a
successor corporation, the creation or dissolution of subsidiaries or any
other change in the corporation which may affect compliance obliga-
tionsarising out of the order. :
It is further ordered, That the respondent corporation shall forth-
with distribute a copy of this order to each of its operating divisions.
It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.

I~ T MATTER OF
DANUBE CARPET MILLS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FLAMMABRLE FABRICS ACTS

Doacket 0-2303. Complaint, Oct. 13, 1972—Decision, Oct, 13, 1972.

Consent order requiring a Fort Oglethorpe, Georgia, manufacturer and seller of
carpets and rugs, among other things to cease manufacturing for sale, selling,
importing, or distributing any product, fabrie, or related material which fails
to conform to an applicable standard of flammability or regulation issned or
amended under the provisions of the Flammable Fabrics Act.

CoMpLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Flammable Fabrics Act, as amended, and by virtue of the
authority vested in it by said Acts, the Federal Trade Commissior
having reason to believe that Danube Carpet Mills, Inc., a corporatior
and Carl D. Hagaman, individually and as an officer of the said co
poration, hereinafter referred to as respondents, have violated the pr
visions of the said Acts and the rules and regulations promulgat
under the Flammable Fabrics Act, as amended, and it appearing
the Commission that a proceeding by it in respect thereof would
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in the public interest, hereby issues its coxnplamt stating its charges
in that respect as follows:

Paracrarm 1. Respondent Danube Carpet Mills, Inc. is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of Tennessee. Respondent Carl D. Hagaman is an officer
of the said corporate respondent. He formulates, directs, and controls
the acts, practices, and policies of the said corporation.

Respondents are engaged in the manufacture and sale of carpets
and rugs, with their principal place of business located at 212 First
Street, P.O. Box 2298, Fort Oglethorpe, Georgia.

Pax. 2. Respondents are now and for some time last past have been
engaged in the manufacturing for sale, sale and offering for sale, in
commerce, and have introduced, delivered for introduction, trans-
ported and caused to be transported in commerce, and have sold or
delivered after sale or shipment in commerce, products, as the terms
“commerce” and “products,” are defined in the Flammable Fabrics
Act, as amended, which products fail to conform to an applicable
standard or regulation continued in effect, issued or amended under
the provisions of the Flammable Fabrics Act, as amended.

Among such products mentioned hereinabove were carpets and rugs
in style “Extravaganza,” subject to Department of Commerce Stand-
ard For the Surface Flammability of Carpets and Rugs (DOC FF
1-70). '

Par. 3. The aforesaid acts and practices of respondents were and are
in vmlfltmn of the Flammable Fabrics Act, as amended, and the rules
and regulations promulgated thereunder, and as such constltuted, and
now constitute unfair mcthods of competition and unfair and decep-
tive acts and practices in commerce, within the intent and meaning of
the Federal Trade Commission Act.

Droiston axp Onper

The Federal Trade Commission having initiated an investigation
f certain acts and practices of the respondents named in the caption
ereof, and the respondents having been furnished thereafter with a
wy of a draft of complaint which the Bureaun of Consumer Protection
-oposed to present to the Commission for its consideration and which,

issued by the Commission, would charge respondents with violation

th(, Federal Trade Commission Act and the Flammable Fabrics
t, as amended ; and .

‘he tespondents and counsel for the Commission having thereafter
suted an agreement containing a consent order, an admission by
respondents of all the jurisdictional facts set forth in the aforesaid
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draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
1espondents that the law has been violated as alleged in such complaint,
and waivers and other provisions as requlred by the Commission’s
rules; and

The Commission having thereafter considered the matter and having
determined that it had reason to believe that the respondents have vio-
lated the said Acts, and that complaint should issue stating its charges
in that respect, and having thereupon accepted the executed consent
agreement and placed such agreement on the public record for a period
of thirty (30) days, now in further conformity with the procedure
prescribed in Section 2.34 (b) of its rules, the Commission hereby issues
its complaint, makes the following jurisdictional findings, and enters
the following order:

1. Respondent Danube Carpet Mills, Inc.,is a corpomtmn organized,
existing and doing business under and by virtue of the laws of the
State of Tennessee. Respondent Carl D. Hagaman is an officer of the
corporation. He formulates, directs and controls the aets and practices
and policies of the said corporation.

Respondent corporation is engaged in the manufacture and sale of
carpets and rugs. Its office and principal place of business is located at
212 First Street, Fort Oglethorpe, Georgia.

9. The Federal Trade Commisgion has jurisdiction of the subject

matter of this proceeding and of the respondents and the proﬁ,eedmcr
is in the public interest.

ORDER

It is ordered, That respondent Danube Carpet Mills, Inc., a cor-
poration, its successors and assigns, and its officers, and respondent
Carl D. Hagaman, individually and as an officer of said corporation
and respondents’ agents, representatives and cmployees directly or
through any corporation, subsidiary, division, or other device, do
forthwith cease and desist from manufacturing for sale, selling, offer-
ing for sale, in commerce, or importing into the United States, or intro-
ducing, delivering for introduction, transporting or causing to b
tra,nsported in commerce, or selling or delivering after sale or shipmer
in commerce, any product, fabric, or related materml or manufactu
ing for sale, selling, or offering for sale, any product m‘tde of fabric
related material which has been shlpped or received in commerce,
“commerce,” “product,” “fabric” and “related material” are defir
in the Flammable Fabrics Act, as amended, which product, fabric
related material fails to conform to an applicable standard or reg
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tion continued in effect, issued or amended under the provisions of the
aforesaid Act. )

1t is further ordered, That respondents notify all of their customers

~who have purchased or to whom have been delivered the products
which gave rise to this complaint, of the flammable nature of said
products and effect the recall of said products from such customers.
1t is further ordered, That the respondents herein either process
the products which gave rise to the complaint so as to bring them
into conformance with the applicable standard of flammability under
the Flammable Fabrics Act, as amended, or destroy said products.

[t is further ordered, That respondents herein shall, within ten (10)
days after service upon them of this order, file with the Comnission
a special report in writing setting forth the respondents’ intentions as
to compliance with this order. ;

This special report shall also advise the Commission fully and spe-
cifically concerning (1) the identity of the products which gave rise
to the complaint, (2) the identity of the purchasers of said products,
(3) the amount of said products on hand and in the channels of com-
merce, (4) any action taken and any further actions proposed to be
taken to notify customers of the flammability of said products and
effect the recall of said products from customers, and the results
thereof, (5) any disposition of said products since April 27, 1972, and
(6) any action taken or proposed to be taken to bring said produects
into eonformance with the applicable standard of flammability under
the Flammable Fabrics Act, as amended, or to-destroy said produets,
and the results of such action. Respondents will submit with their
report, a complete description of each style of carpet or rug currently
in inventory or production. Upon request, respondents will forward
to the Commission for testing a sample of any such carpet or rug.

1t is further ordered, That respondents notify the Commission at
east 30 days prior to any proposed change in the corporate respond-

nt such as dissolution, assignment or sale resulting in the emergence

f a successor corporation, the creation or dissolution of subsidiaries

»any other change in the corporation which may affect compliance

ligations arising out of the order. »

{t is further ordeved, That the individual respondent named herein

ymptly notify the Commission of the discontinuance of his present
iness or employment and of his affiliation with a new business or
loyment. Such notice shall include respondent’s current business
mployment in which heé is engaged as well as a description of his
s and responsibilities.
8 further ordered, That the respondent corporation shall forth-
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which have been made in whole or in part of furs which have been -
shipped and received in commerce, as the terms “commerce,” “fur”
and “fur product” are defined in the Fur Products Labeling Act.

Par. 8. Certain of said fur products were misbranded in that they
were falsely and deceptively labeled to show that fur contained therein
was natural, when in fact such fur was pointed, bleached, dyed, tip-
dyed, or otherwise artificially colored, in violation of Section 4(1)
 of the Fur Products Labeling Act.

Par. 4. Certain of said fur products were misbranded in that they
were not labeled as required under the provisions of Section 4(2)
of the Fur Products Labeling Act and in the manner and form pre-
scribed by the rules and regulations promulgated thereunder.

Among such misbranded fur products, but not limited thereto, were
fur products with labels which failed to disclose that the fur contained
in the fur products was “color altered,” when such was the fact. ,

Par. 5. Certain of said fur products were falsely and deceptively
invoiced in violation of the Fur Products Labeling Act in that they
were not invoiced in accordance with the rules and regulations prom-
ulgated thereunder in the following respects.

' Requlred item numbers were not set forth on labels and invoices in
violation of Rule 40 of said rules and regulations. ;

Par. 6. The aforesaid acts and practices of respondents, as herein
alleged are in violation of the Fur Products Labeling Act and the rules
and regulations promulgated thereunder and constitute unfair methods
of competition and unfair and deceptive acts and practices in commerce
under the Federal Trade Commission Act.

Drcrsion anp Orper

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Division of Textiles and Furs,
Burcau of Consumer Protection proposed to present to the Commission

.for its consideration and which, if issued by the Commission, would
charge respondents with violation of the Federal Trade Commission
Act, and the Flammable Fabrics Act, as amended ; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the afore-
sald draft of complaint, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged in
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such complaint, and waivers and other provisions as required by the
Commission’s rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents have
violated the said Acts, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of thirty (30) days, now in further conformity with the
procedure prescribed in Section 2.34(b) of its rules, the Commission
hereby issues its complaint, makes the following ]llI‘lSdlCt,lon‘Ll find-
ings, and enters the following order:

1. Respondent Kefalas Bros. is a partnership ororamzed existing
and doing business under and by virtue of the laws of the State of
New York.

Respondents John Kefalas and Ha,rry Kefalas are co-partners
trading as Kefalas Bros. They formulate, direct and control the acts,
practices and policies of the partnership.

Respondents are manufacturers of fur products with their office
and principal place of business located at 236 West 27th Street, New
York, New York.

2. The Federal Trade Commission has ]\ulsdlctlon of the subject

matter of the proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

It is ordered, That respondents Kefalas Bros., a partnership, and
John Kefalas and Harry Kefalas, individually and as copartners
trading as Kefalas Bros., or any other name or names and respondents’
representatives, agents and employees, directly or through any cor-
porate or other device in connection with the introduction, or manu-
facture for introduction, into commerce, or the sale, advertising or
offering for sale in commerce, or the transportation or distribution in
commerce, of any fur product; or in connection with the manufacture
for sale, sale, advertising, offering for sale, transportation or distribu-
tion of any fur product which is made in whole or in part of fur which
has been shipped or received in commerce, as the terms “commerce,”
“fur” and “fur product” are defined in the Fur Products Labeling Act,
do forthwith cease and desist from:

A. Misbranding fur products by :

1. Representing, directly or by implication, on labels that
the fur contained in any fur product is natural when the fur
contained therein is pointed, bleached, dyed, tip-dyed, or
otherwise artificially colored.

494-841—73——40
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2. Failing to affix labels to fur products showing in words
and figures plainly legible all of the information required to
be disclosed by each ot the subsections of Section 4(2) of the
Fur Products Labeling Act.

3. Failing to set forth on a label the item number or mark
assigned to such fur product.

B. Falsely or deceptlve]y invoicing any fur product by failing
to set forth on an invoice the item numbor or mark asswned to
such fur product.

1t is further ordered, That the individual 1espondcnts named herein
promptly notify the Commission of the discontinuance of their pres-
ent business or employment and of their affiliation with a new business
or employment. Such notice shall include respondents’ current business
or employment in which they are engaged as well as a dcscmptlon of
their duties and responsibilities.

1t is further ordered, That respondents herein shall, within sixty
(60) days after service upon them of this order, file with the Commis-
sion a report, in writing, setting forth in detail the manner and form
in which they have comr)hed with the order.

Ix rHE MATTER OF

AAMCO AUTOMATIC TRANSMISSIONS, INC.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-2305. Complaint, Oct. 18, 1972—Decision, Oct. 18, 1972,

Consent order requiring a Bridgeport, Pennsylvania, franchisor of. automobile
automatic transmissions and related parts and services, among other things
to cease”requiring its franchisees to purchase the parts, equipment, mer-
chandise or services used by such franchisees in the establishment and opera-
tion of their businesses solely from respondent. The order further requires
respondent to compile an approved vendor list and to allow franchisees to
purchase from any vendor on it, provided said vendors comply with the
quality control program set forth in the order.

. CoMPLAINT

The Federal Trade Commission, having reason to believe that
AAMCO Automatic Transmissions, Inec., hereinafter referred to as
respondent, has violated the provisions of Section 5 of the Federal
Trade Commission Act (15 U.S.C. Section 45), as amended, and it
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appearing that a proceeding by it in respect thereof would be in the
public interest, hereby issues this complaint stating its charges as
follows: : ’

Paracraru 1. Respondent AAMCO Automatic Transmissions, Ine.,
hereinafter sometimes referred to as respondent, is a.corporation or-
ganized and doing business under the laws of the State of Pennsyl-
vania with its general offices and place of business located at 408 E.
Fourth Street, Bridgeport, Pennsylvania.

Par. 2. Respondent is now, and for some time has been, engaged
in the granting of licenses or franchises to corporations, partnerships
and individuals located in various states and in the District of Co-
lumbia, to use their trademark and business methods in the operation
of businesses specializing in the servicing, repair and sale of auto-
matic transmissions used in automobiles and in the sale of parts, sup-
plies and equipment for use in connection therewith. Respondent also
engaged directly in the service, repair and sale of automobile trans-
missions through businesses owned or controlled by them. In 1970,
respondent had total revenues of $8,600,000. ‘

Par. 3. Respondent.causes the transmission parts, new and rebuilt,
and equipment it sells to be shipped to purchasers located in states
other than Pennsylvania, the state in which its place of business 1s
located. In the course and conduct of its business, as above described,
respondent is now, and has been at all times referred to herein, en-
gaged in commerce, as “commerce” is defined in the Federal Trade
Commission Act.

Par. 4. Except to the extent competition has been hindered, pre-
vented, frustrated, lessened or eliminated as set forth in this complaint,
respondent has been and is now in substantial competition with other
corporations, individuals and partnerships engaged in the distribu-
tion of parts and equipment for the repair of automobile transmissions.

Par. 5. Respondent’s franchise agreements contain provisions which
require its franchisees to purchase the initial mechanical equipment
for the operation of the franchisees’ business from the respondent.
Examples of such equipment include hydraulic lifts and transmission
jacks whose total costs averages $8,500. In 1968, its equipment sales to
its franchisees were $749,000 and in 1970 its sales were $100,000.

The identical equipment can be purchased from other parties than
respondent at lower prices.

In a few instances where franchisees purchased or leased premises
which ' contained -hydraulic lifts, these franchisees were required to
pay respondent the profit respondent would have made had the lifts
been purchased from it.
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Par. 6. Respondent’s franchise agreements contain provisions which
require its franchisees to purchase from them “AAMCO Assembly
Sets,” repair kits composed primarily of “soft” parts such as paper
and rubber gaskets and a few small “hard” parts such as steel clutches.
In addition, the franchise agreements provide that the franchisees are
required to purchase all “hard” parts such as torque converters from
AAMCO. As a result of the above-mentioned franchise agreements,
respondent’s franchisees are compelled to purchase their entire re-
quirement of repair parts from their franchisor. In 1968, respondent
had parts sales of $6,600,000 to its franchisees and in 1970 its parts
sales to its franchisees were $3,600,000.

None of the parts sold by respondent is manufactured by it. Re-
spondent purchases its parts from the same sources as its competitors.
Respondent’s kits are not unique and, in fact, the kit was originally
assembled by one of the suppliers with which AAMCO currently
competes. -

Respondent has advertised in its house publication that it has tested
the parts of its competitors and that the results of the tests indicated
respondent’s parts were superior to those of its competitors. In one
instance, the published test results were falsified. Respondent claimed
that a testing laboratory had tested all of the parts of their competi-
tors, when, in fact, only gaskets had been tested.

Pax. 7. Respondent has threatened to terminate franchisees who did
not purchase AAMCO Assembly Sets.

Par. 8. The acts and practices of respondent as alleged herein have
had, and do now have, the tendency or effect of unduly hindering,
lessening, restraining or eliminating competition in the importation
and sale of new and rebuilt transmission repair parts and transmission
equipment, have deprived AAMCO franchisees and consumers of the
benefits of full and free competition, have hampered their free choice
in the selection of supppliers from which to buy transmission parts
and equipment, are prejudicial and injurious to the public, and consti-
tute unfair methods of competition and unfair acts or practices in
commerce in violation of Section 5 of the Federal Trade Commission
Act.

DxcistoN anp ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Competition pro-
posed to present to the Commission for its consideration and which,
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pendent testing laboratory, selected by the Commission, with
the costs being borne by the vendor. AAMCO shall raise such
question only when there is a reasonable basis therefore and
after AAMCO has inspected the vendor’s quality control pro-
gram. Whenever such a question is raised by AAMCO, re-
spondent shall submit to the Commission a statement as to
what basis exists upon which to question the equivalency of
the vendor’s secondary level of inspection. When such a ques-
tion is raised by AAMCO the vendor shall not be placed on
the approved list pending the resolution of the question of
the comparability of the vendor’s secondary level of inspec-
tion. A vendor who is found not to have the requisite inspec-
tion program shall be afforded an opportunity to cure any
defects in his program and to request at that time that he be
placed on the approved vendor list subject to the criteria
enumerated heretofore. -

(¢) Respondent shall forward a copy of the initial ap-
proved vendor list to the franchisees of AAMCO and shall
publish such list every six (i) months in a publication, such
as the Twin Post, which is per}ochcmlly sent to every fran-
chisee of AAMCO

(2) Respondent shall allow the franchisees of AAMCO to:
purchase from AAMCO or any person on the approved vendor
list the new automobile transmission parts used in their businesses
which comply with AAMCO?’s published specifications. In addi-
tion, AAMCO shall allow its franchisees to purchase new auto-
mobile transmission parts from all vendors who have qualified
to be placed on the approved vendor list prior to the next publi-
cation of the list. Such specifications shall be made available to
any vendor who is on, or desires to be placed on the approved
vendor list.

(2) Any disputes as to whether an approved vendor’s parts
comply with AAMCO’s published specifications, such dis-
putes to be raised by AAMCO only where a reasonable basis
for such dispute exists, shall be settled by a testing by an inde.
pendent testing laboratory selected by the Commission a
the vendor’s expense. Respondent shall submit a statemen

. as to the basis for such question to the Commission. Penc

° ing the results of such tests, AAMCO may prohibit its fra:

chisees from purchasing or using the specific parts whc
compliance with AAMCO’s published specifications is qu
tioned. Vendors shall be given an opportunity to cure ¢
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noncompliance by resubmitting the parts in question to an
independent testing laboratory selected by the Commission
for testing at the vendor’s expense.

(b) The purchase contracts and/or purchase orders be-

" tween the AAMCO franchisees and the vendors from whom

they purchase such parts, and the invoices of such vendors,
shall specify that such parts comply with AAMCO’s pub-
lished specifications and that they have undergone the requi-
site secondary level of inspections.

(3) None of the above provisions shall prohibit respondent
from requiring that the franchisees of AAMCO purchase in kit
form new automobile transmission parts. Respondent shall pro-
vide every vendor who desires to be placed on the approved vendor
list with information as to the composition of kits then sold by
respondent. Respondent shall also inform all vendors on the ap-
proved vendor list of all changes in the composition of kits sold
by respondent. »

(4) In order to be placed on the approved vendor list and to
sell new automobile transmission parts to AAMCO franchisees,
a vendor shall not be required by respondent: to perform a quality
control program different than that which AAMCO performs on .
the parts which AAMCO sells to its franchisees; to sell in kit
form those parts which AAMCO sells to its franchisees in other
than kit form ; to sell kits whose composition is different than the
kits AAMCO sells; or to comply with AAMCO’s published speci-
fications for specific parts where AAMCO docs not itself comply
with its own published specificaticns for these parts which it sells
to its franchisees. :

B

(1) Respondent shall formulate, establish and publish. reason-
*able standards and specifications for equipment, merchandise, and
rebuilt automotive transmission parts, z.e., those parts, such as
torque converters, which are customarily rebuilt and which are
customarily purchased by AAMCO franchisees for use in trans-
mission repairs, indicating the quality which they desire for such
parts, equipment and merchandise in order to protect and main-
tain the quality of rebuilt parts, equipment and merchandise used
by franchisees of AAMCO. Respondent shall forthwith forward
any such standards and specifications to the persons named in
Attachment A, as well as make such standards and specifications
available to any manufacturer or wholesaler of rebuilt automotive
parts, equipment or merchandise requesting same.
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(2) Respondent shall formulate, establish and publish a list of
approved manufacturers whose rebuilt parts, equipment or mer-
chandise comply with respondent’s published st'md‘ards and speci-
fications and indicate which of such manufacturers’ rebuilt parts,
equipment or merchandise are in compliance. Such list shall be
forthwith forwarded to the persons named in Attachment A. Such

list shall be published every six (6) months in the Twin Post, or

any publication which is periodically sent to every franchisee of
AAMCO, and, in addition, be made available to any manufacturer
or wholesaler 'ot rebuilt antomotive parts, equipment or merchan-
dise requesting same.

(a) The manufacturers of rebuilt automotive parts,
equipment or merchandise whose parts, equipment or mer-
chandise AAMCO, as of the date this order becomes effec-
tive, buys, or whose rebuilt parts, equipment or mierchandise
are distributed by AAMCO, as of the date this order be-
comes effective, shall be placed on the approved manufac-
turers list for such parts, equipment or mer chfmdlse as are
purchased or distributed by AAMCO.

(b) Respondent shall place on the approved manufac-
turer list all manufacturers of rebuilt automotive parts,

, equlpment or merchandise, in addition to those described

above in (a), who comply with the following:

(1) Such manufacturers desiring to be placed on the
approved manufacturers list shall represent to AAMCO
that the rebuilt parts, equipment or merchandise for
which they desire to be approved meet AAMCO’s pub-
lished standards and specifications.

(i) Any disputes as to whether a manufacturer’s
equipment, merchandise, or rebuilt parts substantially
comply with AAMCO’s published specifications, such
disputes to be raised by AAMCO only where a reason for
such dispute exists, shall be settled by an independent
testing laboratory chosen by the Federal Trade Commis-
sion at the manufacturer’s expense. Respondent shall
submit a statement as to the basis for such question to
the Commission.

(ii1) All such manufacturers shall be placed on
AAMCO’s approved manufacturer list for the rebuill
parts, equipment or merchandise involved if such parts
equipment or merchandise of the manufacturer are foun:
to comply with AAMCO’S pubhshed standards an
specifications.
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(3) If at any time the respondent has a reasonable basis upon
which to question whether the equipment, merchandise or rebuilt
parts of an approved manufacturer comply with AAMCO’s pub-
lished specifications, said manufacturer shall be removed from
the approved manufacturer list for the specific equipment, mer-
chandise or rebuilt parts involved. Respondents shall submit a
statement as to the basis for such question to the Commission.

(a) Any dispute as to whether an approved manufacturer’s
equipment, merchandise or rebuilt parts comply with
AAMCO’s published specifications shall be settled by testing
at the manufacturer’s expense by an independent testing

laboratory, selected by the Commission. Such manufacturer
shall be afforded the opportunity for cure established here-
tofore in TITA (2) (a) of this order.

(4) In order to be placed on the approved manufacturer list
and to sell specific equipment, merchandise or rebuilt parts to’
AAMCO franchisees, a manufacturer shall not be required by
respondent to comply with AAMCO’s published specifications for
specific equipment, merchandise or rebuilt parts where AAMCO
does not itself comply with its own published specifications for
these items which it sells to its franchisces.

(5) Respondent shall allow franchisees of AAMCO to pur-
chase the rebuilt parts, equipment or mechandise of a manu-
facturer who is on the approved manufacturers list for such parts,
equipment or merchandise. In addition, AAMCO shall allow its
franchiseces to purchase rebuilt parts, equipment or merchandise
from all manufacturers who have qualified to be placed on the ap-
proved manufacturer list prior to the next publication of the list.
The purchase contracts and/or purchase orders between A AMCO
franchisees and the sources from which they purchase approved
rebuilt automotive parts, equipment or merchandise shall specify
that the rebuilt parts, equipment or merchandise being purchased
are manufactured by a company on the approved manufacturers
list for such parts, equipment or merchandise. The invoices of the
sources from which A AMCO franchisees purchase approved parts,
equipment or merchandise shall specify that such parts, equipment
or merchandise are manufactured by a company on the approved
manufacturer list for such parts, equipment or merchandise.

3

v

Respondent shall be allowed to require that the franchisees of
\MCO submit to AAMCO sufficient information to enable AAMCO
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to determine if the individual franchisees are using equipment, mer-
chandise and new and rebuilt transmission parts which comply with
the procedures set forth in this order. Respondent shall also be allowed
to require compliance with this provision in a reasonable manner.
v o
™
1t is further ordered, That respondent shall forthwith forward a
copy of this order and of attached letter “A” to each present and
future franchisee of AAMCO and to the persons named in Attachmen
A. ‘
VI

1t is further ordered, That respondent within sixty (60) days after
service upon it of this order, file with the Commission a report in writ-
ing setting forth in detail the manner and form in which it has com-
plied with this order. '
: VI

It is further ordered, That respondent notify the Commission at
least thirty (30) days after any proposed change in the corporate re-
spondent such as dissolution, assignment or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries or any other change in the corporation which may affect
compliance obligations arising out of the order.

ATTACHMENT A

Ajac Trans.,
50 Lawrence Ave.,
Brooklyn, New York

All-O-Matie,

2009 Jericho Turnpike,
New Hyde Park, New York
Alloy,

3205 S. Sheilds Ave.,
Chicago, Illinois

Anchor Industries, Inc.,
1725 London Road,
Cleveland, Ohio. 44112

Approved Machinery Corporation,
P.O. Box 1231. o
Natchez, Mississippi. 39120

e}

Ashco Automotive, Inc.,
528 E. Second St.,
Muscle Shoals, Alabama. 35660

Autolite Ford Parts Division‘,_
Private Brand Sales,

P.0. Box 3000.

Livonia, Michigan

Barney & White Auto Parts, Co.,

1009 McKinley Avenue,
Columbus, Ohio

Borg Warner Service Parts Co.,
11045 Gage Avenue, .
Franklin Park, Yllinois. 60131

C. E. Conover (Parker Products),
2800 Bristol Pike,
Cornwell Heights, Pennsylvania. 19020
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Chicago Rawhide,
900 N. State St.,
Elgin, Illinois. 60121

Clevite Graphite Bronze,
Division of Replacement Sales,
17000 St. Claire Avenue,
Cleveland, Ohio

Duro Engineering & MIfg. Division,
Republic Corporation,

14108 Towne Avenue,

Los Angeles, California. 90061

Ixcell & Trio Auto Parts,
3984 Mayfield,
Cleveland, Chio

Txcell & West Side Auto,
622 W. Main,
Springfield, Ohio

¥. D. Farnum Co.,
P.0. Box 327
Necedah, Wisconsin, 54646

Federal Mogul Division,
P.O. Box 1966,
Detroit, Michigan. 48235

Fleet Transmission,
4960 Rising Sun Ave.,
Philadelphia, Pennsylvania

General Transmission Co.,
1622 Grand River,
Detroit, Michigan.

Hayden Trans. Cooler Co.,
P.0. Box 4278,
Riverside, California

Holley Carburetor,
11955 E. 9 Mile Road,
‘Warren, Michigan

Johnson Bronze,
New Castle, Pennsylvania

Kelsey Hayes, ;
3848 Huron River Road,
Romulus, Michigan

Lempco Industries Inc., -
5490 Dunham RAd.,
Cleveland, Ohio

Lovell Mfg. Co.,
1301 French St.,
Brie, Pennsylvania

National Seal,
P.O. Box 1966,
Detroit, Michigan

One Stop Auto Parts,
12 Colvin Avenue,
Albany, New York

Portland Transmission-Warehouse,
1016 8.E. Hawthorne Boulevard,
Portland, Oregon

Raybestos Division,
Bridgeport, Connecticut

Republic Gear,
20200 E. 9 Mile Run,
St. Clair Shores, Michigan. 48083

Robert S. Greenfield Corp.,
218-26 Hempstead Avenue,
Queens Village, New York

Sealed Power Corp.,
2001 Sanford St.,
Muskegon, Michigan

United Motors Service,
1735 Jersey Avenue,
North Brunswick, New Jersey

Van Buren Automotive Prod., Inc.,
Rt. 112, Port Jefferson Station,
Long Island, New York

Vasco Sales Co.,
P.O. Box 38,
Vassar, Michigan

Wausau Motor Parts,
Schofield, Wisconsin

X-Cell Industries,
505 W. Nine Mile Road,
Hazel Park, Michigan

81 F.T.C. -
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LeTTER “A”

(Official AAMCO Stzitionery)

GextLEMEN : The Federal Trade Commission has entered an order
against AAMCO Automatic Transmissions, Inc. (AAMCO) which
prohibits it from requiring its transmission franchisees to- purchase
only from AAMCO the mechanical equipment and transmission parts
our franchisees use in their automative transmission business. A copy
of this order is attached. ‘ S

The order permits AAMCO to require its franchisees to limit their
purchases of parts and equipment to those parties who qualify under
the following AAMCO Quality Control Program or to purchase such
parts and equipment from AAMCO. We shall formulate and publish
standards for a quality control program whereby the transmission
parts are tested and inspected by vendors prior to sale. In addition we
will publish specifications for new and rebuilt transmission parts and
equipment. A description of the quality control program and the spec-
ifications shall be made available to manufacturers and suppliers
which request them. Companies which follow the quality control pro-
cedures and specifications shall be placed on an approved manufac-
turer’s list for such parts or equipment. This list will be published
in an AAMCO publication every six months. “

" The AAMCO franchisees are required to submit to AAMCO suffi-
cient information to enable AAMCO to determine if such franchisees
are using equipment, merchandise, and new and rebuilt transmission
parts which comply with the procedures set forth in this order.

AAMCO’s franchisees are free to purchase parts and equipment
only from those vendors on the approved manufacturers list and from
AAMCO.

Sincerely yours,
Roserr MoORGAN.

In THE MATTER OF

UNITED STATES STEEL CORPORATION*

Docket 8655. Order and Opinion, October 19, 1972.

Order modifying the initial decision following remand by U.S.C.A. 6th Circuit,
to conform wigh the views set forth in the Commission’s opinion, adopting
the modified igi-tial ‘decision following remand, and directing the filing of
the findings and conclusions with the court. The Commission ruled that a

*See joint Initial Decision In the Matter of National Portland Cement Company, Docket
No. 8654, 71 F.T.C. 399. l
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pre-acquisition loan arrangement had substantially the same anticompetitive
effect as the acquisition itself.
Mr. Joseph J. O’Malley, Mr. Wilbur W: Sacra, Jr., and Mr. Larry
D. Sharp supporting the complaint.
Mr. Macdonald Flinn, Mr. Thomas B. Leary, Mr. Benjamin M.
Vandergrift and Mr. Mario Diaz-Cruz, I11, of White & Case for the
respondent. :

Inrrian Deciston oN Remanpep Issues BY Joun LEewis,
: Hearine ExaMiNer

JANUARY 14, 1972

STATEMENT OF PROCEEDINGS

This proceeding is now before the undersigned hearing examiner
pursuant to the Commission’s order of September 25, 1970 [77 F.T.C.
1646], reopening the proceeding and remanding it to him for the pur-
pose of receiving evidence on certain specific issues. Such remand was
the result of a decision of the Court of Appeals for the Sixth Circuit,
filed May 6, 1970 [426 F. 2d 592, 6th Cir. 1970], which remanded this
matter to the Commission for further findings of fact. The com-
plaint herein, which was issued January 22, 1965 [74 F.T.C. 1270],
charged respondent with having violated Section 7 of the Clayton
Act, as amended, by acquiring the stock and assets of Certified Indus-
tries, Inc. (Certified), a ready-mixed concrete producer in the New
York City metropoltian area, such company being a customer of
respondent’s Universal Atlas Cement Division (UAC) at the time
of the acquisition. Following hearings between October 11 and Novem-
ber 22, 1965, the undersigned hearing examiner issued his initial deci-
sion on May 20, 1966 [71 F.T.C. 399], dismissing the complaint herein
on the ground, essentially, that the evidence established Certified was
a failing company within the meaning of the so-called “failing com-
- pany” doctrine, which had been pleaded as a defense by respondent.

Complaint counsel had urged before the examiner after the original
hearings that, (a) respondent had failed to establish Certified was a
“failing company” within the meaning of the defense as initially enun-
ciated in International Shoe Co.v. Federal Trade Commission, 280 U.S.
291 (1930) and (b), in any event, the defense is not an “absolute,” but
a “relative,” defense and does not confer complete immunity on an ac-
quisition which will have the adverse effect on competition proscribed
by the statute. In his initial decision, issued May 20, 1966 [71 F.T.C.
399], the undersigned held that respondent had established the requi-
site elements of the failing company defense since it had shown that,
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(1) Certified was in failing circumstances at the time of the acquisi-
tion and (2) there was no other prospective purchaser then available
for Certified’s stock or assets. He further held that the failing company
doctrine provided a complete defense to the acquisition, but that to
the extent it provided merely a “relative” defense, as complaint counsel
had urged, the latter had failed to establish that the acquisition would
be likely to have the effect on competition required to be shown under
the statute. After extended consideration of the matter the Commis-
sion, in its decision issued December 2, 1968 (with two Commissioners
not participating and one dissenting) , reversed the examiner’s decision.
While agreeing that “the examiner was correct in finding that Certified
was failing,” it held that the failing company doctrine did not provide
a complete defense to the acquisition. Since, in its view, the evidence
established that in spite of Certified’s failing condition the acquisition
would have the detrimental effect proscribed by the statute, the Com-
mission held that a violation of Section 7 had been proven:

The court of appeals held that there was substantial evidence to sup-
port the Commission’s finding that Certified’s acquisition would have
an adverse competitive effect in spite of its failing condition. However,
the court found it unnecessary to determine “whether [the effect of]
‘failing company’ status is to immunize an acquisition or is merely a
factor to be weighed in determining whether the acquisition is in the
‘public interest’ ” since, in the court’s view, respondent had failed to
establish it had met all of the requirements of the failing company de-
fense, as amplified by the Supreme Court’s most recent holding in ('ifi-
zen Publishing Co.v. United States, 394 U.S. 131 (1969). As noted by
the court of appeals, prior to the C'itizen Publishing Co. decision the
requirements of the failing company defense were considered to be met

by a showing (1) “that the financial condition and resources of the com-
pany are so dire that ‘it faced the grave probability of a business fail-
ure’ ” and (2) that there was “no other prospective purchaser” of the
acquired company. However, the Supreme Court’s decision in Citizen
Publishing Co.had added a third requirement to the defense, viz., that
“the prospects of the acquired company emerging from reorganizatior
as a competitive unit must be ‘dim or non-existent.”” Since the Citizer
* Publishing case had been decided subsequent. to the examiner’s and th
Commission’s decisions herein, the circuit court considered it “appre
priate to remand this case [to the Commission] to give U.S. Steel ¢
opportunity to bring forth evidence that the prospects of Certified pa
ing through bankruptcy or similar proceeding were ‘dim or nonex
tent’ [following which] the Commission will be in a position * *
make a finding of fact as to this crucial element in the failing comp:
defense.”
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In remanding the case, the court also charged the Commission with
the responsibility of resolving a further issue, relative to the date to
be used for evaluating Cermﬁed’s failing condition. The date used by
the hearing examiner in determining whether Certified was in a failing
condition was the date of Certlﬁed’s acquisition, véz., on or about
April 30, 1964. In so doing, the examiner had overruled the argument
of counsel supporting the complaint that the appropriate date to use
was January 1963, which was the date when Certified had obtained a
long-term bank loan guaranteed by respondent. After reviewing the
examiner’s holdmor m thls regard, the Commission concluded :

’We agree w1th this [the hearing examiner’s] conclusxon Complamt counsel ]
argument is therefore rejected.

The court of appeals suggested that the cement-purchasing arrange-

ment between Certified and T.S. Steel’s cement subsidiary UAC, fol-

lowing the loan agreement, might be illegal and directed the Commis-

sion to “reassess the standards by Whlch the actions and defenses of

United States Steel Company are to be judged.” It stated, in this re-
gard,that:

[TIhe record reveals that U.S. Steel-Centlﬁed vertical ties may have taken an
uniawful cast as early as January 1963. If such vertical ties were unlawful,
then the failing character of Certified must be shown to have existed at that
time. * * * To the extent that unreasonable foreclosure of Certified’s cement
demands occurred as a result of the financial arrangement in January 1963, we
believe that the failing company defense must be measured from the inception
of these unreasonable vertical arrangements, not from the point of their final
consummation.

Following the court of appeals decision of May 6, 1970, remanding
this matter to the Commission for further consideration in the light of
the Supreme Court’s holding in the Citizen Publishing Co. case, the
Commission, by order issued September 25, 1970, remanded the pro-
seeding to the undersigned hearing examiner. The examiner was di-

ected to conduct hearings

for the purpose of receiving evidence * * * with respect fo the issues of
hether :
(a) as of January 1963 the ﬁnancxal condition and resources of Certxﬁed In-
stries were so dire that it faced the grave probability of a business failure,
‘b) between January 1963 and April 1964 no prospective purchaser other than
ited States Steel Corporation was interested in acquiring Certified,
¢) “Certified’s opportunity for some form of continued competitive vitality
yaugh bankruptey or similar proceedings” was “dim or nonexistent” either in
1ary 1963 or in April 1964, and
) the U.8. Steel-Certified Yertical ties did in fact take an unlawful cast as
-as January 1963.
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The Commission’s order further directed the hearing examiner, upon
termination of the hearings, to prepare an initial decision “confined to
the issues hereinabove specified.” '

Following the Commission’s remand order of September 25, 1970
[77 F.T.C. 1646], the examiner convened a prehearing conference on
October 29, 1970, for the purpose of delineating thé issues remanded to
him for consideration and the setting up of a procedural schedule, the
results of said conference being embodied in the examiner’s Prehear-
ing Order No. 1 (PHO 1). At such conference the examiner overruled
the position of complaint counsel, who had argued that the burden of
_ proof under subparagraph (d) of the Commission’s order (viz.,
whether the “vertical ties” between respondent and Certified had taken
on “an unlawful cast” as early as January 1963), was upon respondent
and not upon the government. Complaint counsel indicated that they
_ might decide to rest upon the existing record on this issue, but reserved
a decision in this regard to a later date. They thereafter elected not to
offer any further evidence on this issue. Respondent took the position
that unless complaint counsel offered further evidence to establish the
illegality of the vertical arrangement in January 1963, it would re-
 strict its evidence to the period of the acquisition in April 1964, and
would limit it to the issue remanded under subparagraph (c) of the
Commission’s order (wéz., whether as of April 1964 Certified’s oppor-
tunity for continued competitive vitality through bankruptcy or sim-
ilar proceedings was “dim or non-existent”). Respondent also raised
the question whether subparagraph (b) of the remand order was in-
tended to reopen the question of the availability of other purchasers
in April 1964, and indicated that it intended to file 2 motion requesting
certification of this question to the Commission. The examiner stated
that he did not interpret the Commission’s order as reopening this issue,
and that further evidence by respondent under subparagraph (b)
would be required only if complaint counsel were to establish that the
vertical ties became unlawful in January 1963 or at some period prior
to the acquisition. However, respondent was given an opportunity to
file a formal motion requesting certification of this issue to the Commis-
sion, which motion was thereafter filed by respondent and was denied
bv the examiner’s order of November 19,1970.

Pursuant to discussions had at the prehearing conference, respondent
filed a motion for the issuance of a number of subpoenas duces tecum,
for discovery purposes, to various cement manufacturers and ready-
mixed concrete firnis to produce sales and financial data for the period
1964—69. Said motion was opposed by complaint counsel on the ground
that the post-acquisition data sought to be obtained were irrelevant to
the issues remanded in this proceeding. By order dated November 20,

404-841—73——41
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1970, the examiner granted respondent’s motion and issued the re-
quested :subpoenas duces tecum. Although most of the third parties
produced the data requested, motions to quash said subpoenas duces
tecum were filed on behalf of several of them on the ground that the
information sought was irrelevant and confidential, and would be bur-
densome to produce. Said motions were denied by separate orders of
the examiner issued in December 1970 and January 1971. Following
_ appeals from said orders by the third parties, with complaint counsel
having been granted leave to intervene, the Commission issued its order
on March 4, 1971 [78 F.T.C. 1569], granting the appeals and directing
the quashing of the subpoenas duces tecum theretofore issiied by the
hearing examiner.

Thereafter, a second prehearing conference was held on April 7,
1971, at which respondent indicated that as a result of the Commis-
sion’s order quashing the subpoenas duces tecum, it would have to revise
its defense strategy, insofar as it involved the use of post-acquisition
data obtained from third parties, and that it would return the data
submitted by a number of the third parties who had not filed motions
to quash. A revised, procedural schedule was agreed upon, which is
embodied in the undersigned’s Prehearing Order No. 2.

Hearings for the reception of evidence were thereafter convened on
July 13, 14, and 15, 1971, in New York, New York. Evidence was
offered at said hearings by respondent in support of the issue as to
which the examiner had ruled it had the burden of proof, »éz., whether
Ceortified’s opportunity for some form of continued competitive vitality
through bankruptcy or similar proceedings was “dim or non-existent”
as of the time of the acquisition by respondent in April 1964. No evi-
dence was offered by respondent with respect to the period January
1963, inasmuch as it made no contention that Certified was a failing
company as of that time, and further contended that it was under no
obligation to offer any evidence concerning this period unless com-
plaint counsel first established that the arrangement with Certified had
become illegal as of January 1963. The only evidence offered by counsel
supporting the complaint was with respect to the same issue as to which
evidence had been cffered by respondent. Pursuant to leave granted
by the undersigned, proposed findings of fact and conclusions of law
were filed by the parties on September 1, 1971, and replies thereto were
filed on Septermber 15,1971

1 The proposed findings filed by each of the parties were with respect to the issues as to
which the examiner had ruled they had the burden of proof. Respondent's proposed findings
were directed to subparagraph (c¢) of the Commission’s remand order, and complaint eoun-
sel’s proposed findings were directed to the remaining subparagraphs. The replies contain
each party’s position with respect to the opposing party’s proposed findings on the issue
or issues as to which the opposing party had the burden of proof.
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After having carefully reviewed the evidence in this proceeding, the
proposed ﬁndmas of fact and conclusions of law and the replies
there,? and based on his obsorvatlon of the witnesses, the undersigned
malkes the- follomnfr findings and conclusions as to the remanded
issues:

A. The Prospects of Certified’s Surviving Through Bankruptey or
Similar Proceedings in April 1964

1. The evidence offered by respondent consisted essentially of, (a)
testimony and documentary evidence by officials of respondent and
Certified, purporting to show that the state of Certified’s equipment
and business at the time of the acquisition was such that there was no
likelihood of Certified’s survival without the infusion of substantial
amounts of new capital, and that despite the infusion of substantial
amounts of capital by respondent, Certified’s operation continued to
lose substantial amounts of money in the years succeeding the acquisi-
tion, at least through 1967; (b) the testimony of witnesses from the
ready-mixed concrete industry purporting to show that a substantial
number of ready-mix operators in the New York City metropolitan
area (NYMA) went out of business both prior to and after Certified’s
acquisition, and that not a single company had been able to successfully
reorganize through bankruptey or similar proceedings; and (c) the
testimony of two experts in the field of bankruptcy and reorganization
to the effect that the prospects of Certified’s being reorganized in April
1964 were dim or nonexistent.

2. Before discussing such evidence it should be noted that the finan-
cial data offered by 1espondent concerning Certified’s financial condi-
tion in the post-acquisition period and as to the infusion of additional
capital by respondent, were received in evidence over the objection of
complaint counsel. The basis of counsel’s objection was that the Com-
mission’s order of March 4, 1971, quashing the subpoenas duces fecum
issued at the instance of respondent for the production of post-acquisi-
tion financial data by third parties, precluded the receipt into evidence
of respondent’s own post-acquisition data. Such objection was over-
ruled by the examiner. While the undersigned’s conclusions here would
be the same irrespective of whether the post-acquisition data are con-

2 Proposed findings not herein adopted, either in the form proposed or in substance, are
 rejected as not supported by the evidence or as involving immaterial matters. References
to proposed findings are made with the following abbreviations: “RPT (for respondent’s
proposed findings)®; “CPF"’ (for complaint counsel’s proposed findings) ; “RR” (for respond-
ent’s reply) ; “CR¥ (for complaint counsel’s reply). Other abbreviations used herein are:

“pp” (for transeript of testimony) ; “CX" (for complaint counsel’s exhibits) ; “RX" (for
respondent’s exhibits) ; “LD.” (for examiner’s original Initlal Decision).
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sidered or not, in his view such evidence is unquestionably relevant.
The Commission’s order holding such evidence not to be relevant, in-
sofar as the third party subpoenas duces tecum were concerned, was
based principally on the holding of the Supreme Court in Federal
Trade Commission v. Procter & Gamble Co., 386 U.S. 568. The holding
of that case, that a showing of actual anti-competitive effect is not a
“requirement” for establishing the “probability” of competitive injury
under Section 7 of the Clayton Act is not, in the opinion of the under-
signed, tantamount-to a holding that post-acquisition evidence has no
logical probativeness.* Moreover, where the issue is one of the prospect
of a company’s being successfully reorganized, evidence as to actual
financial developments in the affairs of the company and in the in-
dustry during the post-acquisition period, while not a requisize element
of proof, cannot be said to be without logical probativeness as pro-
viding a backdrop against which to compare a forecast as to what a
company’s prospect for reorganization would have been if it had not
been acquired.

3. The evidence establishes that the nature of the ready-mixed con-
crete industry, as an industry, is such that it does not readily lend
itself to reorganization once a company experiences serious financial
difficulties. This is particularly true of the industry in the NYMA.
The product, ready-mixed concrete, is a homogeneous product which
is sold primarily on a price basis. There is little or no customer loyalty
in the industry, and continuing customer relationships characteristic
of other industries are lacking. There is no such thing as goodwill or
going concern value, as an asset against which funds can be raised
when a company is experiencing financial difficulty (Tr. 1381, 1384,
1403, 1407-09, 1433-34, 1498, 1520-21). The business involves substan-
tial fixed costs, and volume is essential to spread these costs. There is,
therefore, a tendency to bid low on jobs in order to maintain volume,
despite the fact that the price will result in little or no profit (Tr.
137578, 1386-87, 1432, 1434, 1437, 1464-66). Maintenance of an effi-
cient truck fleet is essential to a company’s successful operation since,
in addition to price, dependable and fast delivery is essential to obtain-
ing business and continuing customer relationships. However, once a
company experiences financial difficulty, there is a tendency to reduce

3In United States v. Falstaff Brewing Corp., 333 F. Supp. 970, 972 (D.C. R.I,, 1971), the
court held that post-acquisition evidence showing a decline in market share was admissible,
stating : B .
“Tt is well established that post-acquisition evidence is admissible in an action such as this
and may properly be considered in determining whether the probable effect of said merger
will be a substantial lessening of competition * * *. [Tlhere is no evidence that [the
acquiring corporation] during said period did not make every effort to realize the benefits
it hoped to obtain by its acquisition.”



UNITEY dSrareo oae——
829 Initial Decision on Remanded Issues

costs by avoiding replacement of obsolete trucks and by reducing
maintenance on the existing fleet. This results in more frequent truck
breakdowns and the need to cannibalize parts from other trucks, thus
compounding the problem (Tr. 1439, 1441, 1448-50, 151814, 1526-27). -
The ability of a company in financial difficulty to raise additional
capital against its assets is minimal. Generally, its trucks are encum-
bered by mortgages, and even where not encumbered they generally
bring only a fraction of their cost in a sale. In the case of multi-plant
companies, the prospect of selling off one or more plants is remote
where the industry as a whole is suffering from overproduction and
a declining demand. The cost of borrowing against accounts receivable
‘s high and once this avenue has been pursued, it is no longer available
if additional funds are required. The problems of a company in finan-
cial difficulty are compounded by the traditional slowness in payment
of accounts receivable by ready-mixed concrete customers, by the prac-
tice of asserting “back charges” for alleged late or defective delivery,
and by the tendency to cancel orders because of concern that the sup-
plier will be unable to deliver (Tr. 1882-83, 1388-92, 1402, 140910,
1431, 1434, 1437-39, 1443, 1469-70, 1504, 1521).

4. All of the problems of the ready-mixed concrete industry in the
NYMA were reflected and intensified in the case of the acquired com-
pany here involved, Certified Industries. Its financial losses had in-
creased in the latter part of 1963 and early 1964. It was being pressed
for payment by its creditors. The condition of its truck fleet was poor,
with about 40 percent of its trucks being overage. Without the infusion
of additional capital to repair, remodel and replace trucks, Certified
was at the point where it could not have maintained enough efficiency
to continue in operation. Plants and other equipment were in a bad
state of repair. Despite economy measures, including reductions of
salaries and the closing of some plants, it was unable to stem the tide
of loss. Its need for working capital was such that within one week
after the acquisition, it would have been unable to meet its payroll,
to say nothing of paying for rent, utilities and material charges. The
only thing that could have kept it alive was the infusion of new
capital. Other than respondent, which had become involved in Certi-
fied’s affairs through its guarantee of the loan from Bankers Trust
Company, there was no one else on the horizon who would have been
willing to provide such funds. In the case of respondent, its willing-
ness to make further financial commitments was conditioned on its
ability to have a controlling voice in trying to turn Certified around,
wiz., by acquisition of the company (Tr. 1372 X-Y, 1448-53, 146465,
1467-72,1522, 1531, 1535-36 ; CX 62).
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5. The prospect that Certified could have been successfully reor-
ganized must be viewed against the background of the financial travail
of ready-mixed concrete companies in the NYMA during this period,
and the fact that not a single one was successfully reorganized through
bankruptcy or other proceedings.* The record establishes that a sub-
~stantial number of companies left the market during this period be-
cause of their financial inability to withstand the onslaughts of the
intense, dog-eat-dog competition of a declining market. This process,
which started several years prior to the acquisition of Certified, con-
tinued thereafter and included several of the firms listed in the original
initial decision herein as being among the top companies in the industry
(Tr. 1379-82, 1392-93, 1408-14, 1428, 147274, 1403; LD. par. 102-07,
at 39-41 [71 F.T.C. 436-8]).> While, as complaint counsél sought to
show, new companies in some instances took over or bought out the
assets of departing companies, the rapid and widespread turnover of
companies is itself a reflection of the depressed financial condition of
the industry.® '

6. Although, as above noted, Certified’s ability to survive was de-
pendent on the infusion of outside capital, which only respondent was
willing to provide, even this was not sufficient to stem the adverse tide
of its business. During the period from April 1964 (when the acquisi-
tion took place) to December 31, 1967, respondent invested $14,320,277
in the Certified operation to cover the need for new or improved equip-
ment and to provide for payment on bills that were due and various
obligations that were owing (RX 70, 71, 76-81; Tr. 1372 L.). Various
economies were effected by more efficient management, including re-
duction of management salaries, clerical costs, interest, and insurance
costs, the providing of various free services through the personnel of
respondent’s UAC Division, and the reducing of operating costs by
closing various plants (Tr. 1372 S-W, 1534-40). Despite these efforts,
Certified’s losses continued and its volume remained static or declined,

¢ Several of the companies made assigbments for the benefit of creditors, but this was
merely a vehicle for their dissolution or liquidation (Tr. 1411-13, 1428-33, 1393).

5 M. . Hickey, which was the fifth ranking ready-mix produecer in the NYMA in 1964,
went out of business in 1967 because it could no longer meet its financial obligations (7Tr.
1493). Some of its trucks were sold at distressed prices, as were two of its plants which
were dismantled by the purchasers. Its other two plants could not be sold (Tr. 1496).
Century Transit Mix, the sixth ranking producer, went out of business in 1965 (Tr. 1474,
1610). Cooney, the seventh ranking producer, after combining with another producer,
discontinued operation of a mumber of its plants in 1966 (Tr. 1519-20).

¢ The only evidence offered by complaint counsel on the remand of the proceeding was a
single witness from the Industry, through whom they sought to show that a number of
companies had entered tbe ready-mix business in the eastern portion of the NYMA in
recent years. The testimony of the witness corroborates the evidence offered by respondent
as to the number of companies leaving the market because ‘‘they went broke” (Tr. 1611),
and indicates that most so-called new entrants merely took over the facilities of defunct
companies.
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629 . . Concurring Opinion
CONCLUSIONS

1. The record fails to establish that the U.S. Steel-Certified ties
or business arrangements in January 1963, or at any period prior
to the acqulsmon in April 1964, took on an unlawful cast of such a
nature as to require a showing by respondent that the elements of the
failing company defense were met as of such earlier date.

2. It is unnecessary to consider whether Certified faced a grave
probability of business failure as of January 1963, in view of the con-
clusion reached in Paragraph 1 above.-

3. It is unnecessary to consider whether any other prospective pur-
chaser was interested in acquiring Certified in January 1963 or at any
time prior to the period of the acquisition in view of the conclusion in
Paragraph 1 above, and in view of the fact that the matter of the
'wallablhty of other purchasers in April 1964 and for a reasonable
period prior thereto has already been considered in the examiner’s
original initial decision herein.

4. The record establishes that Certified’s opportunity for some form
of continued competitive vitality through bankruptcy or similar pro-
ceedings was dim or nonexistent in April 1964. In view of the conclu-
sion reached in Paragraph 1above, it is unnecessary to determine what
the prospects for such continued competitive vitality were as of
January 1963.

Concurring OrPiNioN oF CHAIRMAN KIRKPATRICK

I concur in the order herein and join in the opinion to the extent
that it holds that the loan arrangement between U.S. Steel and Cer-
tified was unlawful under Section 5 of the Federal Trade Commission
Act and that Certified was not in a failing condition in January 1963,
for the pur poses of the failing company defense Also, to the extent
that the opinion and mandate of the Court of Appeals require our
disposition of this matter to rest upon a January 1963 application
of that defense, this Commission is, of course, not free to hold other-
wise. However, my view would be that the failing company defense
should be evaluated as of the date of the acquisition of “share capital”
or of “any part of the assets of another corporation.” That date could
~ be the date of the acquisition or merger or it could also be an earlier
date upon which the two companies may have entered into a transac-
tion or arrangement tantamount to such an acquisition but not such
in the strict legal sense. In the latter event, as in Citizen Publishing,
the failing company defense should be considered as of the date of
that transaction or arrangement. But that would not appear to be
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the case here. I would not conclude that the loan arrangement between
Certified and U.S. Steel constituted the equivalent or an acquisition
or was such as to lead inevitably thereto. The fact that such Janu-
ary 1963 transaction may have violated Section 1 of the Sherman Act,
Section 5 of the FTC Act, or Section 8 of the Clayton Act would not,
in my view, give rise to the application of Section 7 of the Clayton
Act as of that date. ‘

I would also like to note that I concur in the Commission opinion
of December 2, 1968, with respect to the scope of the failing company
defense. :

Dissenting OpINION  BY CoMMISSIONER DENNIsON

o

Being unable to subscribe to the majority’s view that there existed
a vertical “tying” arrangement which had taken an unlawful cast at -
the time of the loan agreement in January 1963, nor with the view
that the “failing company” defense is not an absolute defense, I am
compelled to dissent. I do not find the loan guarantee agreement of
such a nature as to create an actionable restraint of trade. Further-
more, even if an unlawful restraint did exist, I do not find any causal
relation between such restraints and Certified’s failing condition in
April 1964.

As to the first question, the law is clear that not every conceivable
“tie-in” arrangement falls within the rigid per se category of illegality.
The very same Court of Appeals which reviewed this proceeding has
construed the Supreme Court’s Fortner decision as requiring an
afirmative showing that the seller possessed “cconomic advantage”
or “power” in the market of the tying product before the per se
doctrine attaches. Fortner Enterprises, Inc. v. United States Steel
- Corp., 452 F. 2d 1095, 1101 (6th Cir. 1971). Without this qualification,

perfectly harmless, or even beneficial arrangements reasonably sought
by the customer, would be needlessly barred. No attempt has been
made by complaint counsel to show that U.S. Steel had financial or
other advantages over other lenders in the New York area that gave
it any such market power. The only thing unique about U.S. Steel
in this regard was its willingness to guarantee the bank loan to Cer-
tified. But such willingness in and of itself does not establish market
power or advantage in the lending market. See Fortner Enterprises,
Ine. v. United ‘States Steel, 394 U.S. 495, 505 (1969). The fact that
Certified was willing to buy cement from respondent at a price that
was sometimes in excess of a competitor’s price does not demonstrate
leverage in the credit market since the price of the total package (i.c.
the price of credit included, considering the risks involved) may have
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been a competitive price to Certified, not a monopolistic price. See
“Credit as a Tying Product,” 69 Col. L. Rev. 1435, 1443 (1969).

Nor do I see any justification for concluding that the financial ar-
rangement here was an actionable restraint of trade under a “rule
of reason” or other test applicable to requirement contracts. As the
Commission noted in its original decision in this matter, the January
1963 loan enabled Certified to retain its independent status rather
than become permanently integrated into a cement company, which
appeared the likely alternative at that point in time. It is true that
during the ensuing calendar year Certified in return purchased some-
what more than half its cement requirements from U.S. Steel thus
foreclosing some part of the market. But this does not amount to the
type of total and permanent foreclosure that results from an ac-
quisition. It is not enough in my view to point to the fact that the
Commission found (and the Court affirmed) that the later vertical
acquisition was actionable under Section 7 of the Clayten Act. As
the Court of Appeals itself noted, the standard for adjudging the
legality of requirements contracts is more tolerant with respect to
requirements contracts than vertical integration by acquisition. U.S.
Steel Corp. v. Federal Trade Commission, 426 F. 2d 592, 601 (6th
Cir. 1970). See also Brown Shoe Oo. v. United States, 370 U.S. 294,
330-832 and n. 55 (1961) (“ownership integration is & more perma-
nent and irreversible tie than is contract integration”). If the test for
measuring the market for foreclosure effect announced in Zampa
L'lectric Co. v. Nashville Coal Co., 365 U.S. 320 (1961), is used (in
this case, the area in which competing cement sellers could practica-
bly turn for customers), the amount of foreclosure occasioned during
1963 does not on its face appear substantial. Certified’s purchases of
cement from U.S. Steel’s division constituted about 1.2 percent of
total shipments by cement plants that served the New York area.
In view of the fact that the loan arrangement had the salutory
possibility of keeping Certified intact as an independent non-inte-
grated competitor in the highly concentrated ready-mix market (a
market much more concentrated than the cement market and one
which was dominated by one company, Colonial Sand and Stone,
possessing 50 percent of sales), I think the financial arrangement
should not be condemned on some mechanical test of “foreclosure”
to cement suppliers. ‘

Furthermore, I agree with Chairman Kirkpatrick that the vertical
arrangement in January 1963 did not amount to, or lead ineluctably
to, a more permanent form of integration attackable under Section
7. Nor do I find any persuasive evidence that the arrangement caused
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Certified’s “failing condition” in April 1964 or contributed to the fact
that there were no other available purchasers at that time. It seems
clear to me that Certified failed not because of the loan arrangement
but in spite of it.

Regarding the legal relevance of the failing company doctrine,
I would associate myself with former Commissioner Elman’s dis-
sent in this matter [74 F.T.C. 1305].

OriNion oF THE (COMMISSION

By Dixow, Commissioner: _
An order to cease and desist was issued by the Commission in this
matter on December 2, 1968 [74 F.T.C. 1270]. Thereafter. the order
“was reviewed by the United States Court of Appeals for the Sixth
Circuit, and in an opinion issued May 6, 1970 [426 F. 2d 592, 6th Cir.
1970], the court remanded the case to the Commission for further
findings of fact and further proceedings in light of the Supreme
Court’s holding in Citizen Publishing Company v. United States,
394 U.S. 131 (1969), as well as the views of the Court of Appeals set
forth in its opinion.

The complaint herein, filed January 22, 1965, charged that United
States Steel Corporation, a large producer of portland cement through
its Universal Atlas Cement Division, had violated Section 7 of the
Clayton Act by acquiring Certified Industries, Inc., one of the four
largest ready-mixed concrete producers in the New York City metro-
politan area.

On May 20, 1966 [71 F.T.C. 399], Hearing Examiner John Lewis
filed an initial decision dismissing the complaint. The primary basis
for this dismissal was that the acquired company’s failing condition

“at the time of its acquisition immunized the transaction from Section
7 challenge. The examiner also held, in the alternative, that the ac-
quisition did not have the tendency to substantially lessen competition
or to create a monopoly in any line of commerce in any section of the
country. On appeal, the Commission reversed these rulings by the
examiner, holding (1) that the challenged acquisition was anticom-
petitive within the test of Section 7, and (2) that the failing condition
of the acquired company did not exempt the acquisition. In its final
order, entered December 2, 1968, the Commission directed U.S. Steel
to divest itself of the acquired corporation and also.enjoined it for
a period of ten years from acquiring any ready-mix company without
prior approval of the Commission.

Thereafter U.S. Steel filed a petition with the Court of Appeals for
the Sixth Circuit to review and set aside this order. The court ruled
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that the Commission’s findings of fact with respect to the effect of the
acquisition on competition we supported by substantial evidence and
upheld that portion of the Commission’s decision. The court did not
resolve the issue raised by the Commission’s ruling with respect to
the scope of the failing company defense. It did, however, specifically
reject respondent’s contention that its acquisition of Certified was
completely immunized by the “failing company doctrine.” It held,
in this connection, that respondent had failed to prove the “ultimate
facts material to the rule of International Shoe Co. v. FT0C, 280 U.S.
291 (1930) * * *7 a5 clarified by more recent Supreme Court decisions
culminating in Citizen Publishing Company v. United States, supra.
The Court of Appeals pointed out that the Citizen Publishing Com-
pany decision had held that a company claiming the failing company
defense must show not only (1) “that the financial condition and re-
sources of the [acquired] company are so dire that ‘it faced the grave
- probability. of a business failure’” and '(2) that there was “no other
prospective purchaser” but also that the prospects of the acquired
‘company emerging from reorganization as a competitive unit were
“dim or non-existent.” The court further observed that U.S. Steel had
failed to sustain its burden with respect to the third requirement. Since
Citizen Publishing had been decided subsequent to the Commission’s
disposition of the instant case, however, the court considered it appro-
priate “to remand this case to give U.S. Steel an opportunity to bring
forth evidence that the prospects of Certified passing through bank-
ruptey or simliar proceedings were ‘dim or non-existent.’ ”

The court also expressed the view that uwpon remand “the Commis-
sion should reassess the standards by which the actions and defenses
of United States Steel Company are to be judged.” In this connection,
the court referred to a “notes purchase agreement” between U.S.
Steel and Bankers Trust Company which enabled Certified to obtain a
long-term loan commitment from the latter. This agreement was en-
tered into in January 1963, approximately 15 months before the ac-
quisition was consummated. Relying upon the Supreme Court’s de-
cision in Citizen Publishing Company v. United States, supra, the
court held that if “vertical ties” in the form of increased cement pur-
chases by Certified from respondent had taken an unlawful cast as
of the time of the loan agreement then the failing character of Certi-
fied must be shown to have existed at that time.

After remand from the court, the Commission, by order of Septem-
ber 25,1970 [77 F.T.C. 16467, reopened the proceeding and remandec
it to Hearing Examiner Lewis to begin hearings, in accordance wit’
the opinion of the Court of Appeals, for the purpose of receivin
evidence with respect to the issues of whother :
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(a) as of January 1963 the financial condition and resources of
Certified Industries were so dire that it faced the grave proba-
bility of a business failure.

(b) between January 1963 and April 1964 no prospective pm-
chaser other than United States Steel Corporation was interested
in acquiring Certified.

(¢) “Certified’s opportunity for some form of continued com-
petitive vitality through bankruptcy or similar proceedings” was
“dim or non-existent” either in January 1963 or in April 1964,
and

(d) the U.S. Steel-Certified vertical ties dld in fact take an
“unlawful cast as early as January 1963.

In an initial decision filed January 14, 1972, Mr. Lers made find-
ings of fact with respect to only one of the above issues. He found on
the basis of testimony and documentary evidence adduced by respond-
ent, including the testimony of two experts in the field of bankruptey
and reorganization, that the prospects of Certified’s surviving through
bankruptcy or similar proceedings in April 1964 were dim or non-
existent. The examiner did not, decide the question whether “the U.S.
Steel-Certified vertical ties did in fact take an unlawful cast as early
as January 1963,” apparently because he did not believe the court’s
remand instructions on this point were correct as a matter of law. He
found instead that “the record fails to establish that, prior to the ac-
quisition, the U.S. Steel-Certified arrangement took on an unlawful
cast of such o nature as to justify advancing the date for determining
compliance with the requirements of the failing company defense” .
(emphasis added). Having so found, he deemed it unnecessary to make
any findings or conclusions with respect to the two remaining issues,
(a) and (b) above.

In their appeal from the examiner’s decision counsel supporting the
complaint do not contest the conclusion that Certified’s opportunity
for some form of continued competitive vitality through bankruptcy
or similar proceedings were dim or non-existent in April 1964. They
soncede that Certified was in a failing condition when it was acquired.
Their principal argument concerns the examiner’s failure to find that

he relationship between U.S. Steel and Certified was unlawful in
anuary 1963 when U.S. Steel arranged the Bankers Trust loan for
‘ertified.

The following facts necessary to an understanding of this aspect of
e case and of the court’s ruling with respect thereto are not in dis-

ite: By the end of 1962 Certified was in a very tight financial posi-

n. It was still earning a profit but because of its growth and the
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high volume it was generating, it had insufficient working capital
for its needs. In December 1962 Certified’s management informed
representatives of U.S. Steel that Certified would have difficulty in
paying a $150,000 note which was due to mature on February 15,
1963. As a consequence, U.S. Steel arranged a‘meeting between Certi-
fied and Bankers Trust Company of New York, where U.S. Steel was
a depositor. After investigating Certified representatives of the Bank-
ers Trust Company reached the conclusion that the ready-mix com-
pany had young, aggressive management with good ideas as to how
to run the company properly but that it was in need of approximately
$3 million on a long term basis to refinance existing debt, provide for
new equipment and furnish much needed working capital. The Bank-
ers Trust representatives were “somewhat enthusiastic” about the
possibilities and prospects in the Certified situation, but in early
January 1963 they-advised officials of U.S. Steel that the necessary
term loan would not be “bankable” without some sort of credit support
or guarantee by U.S. Steel. Realizing that the furnishing of such a
guarantee would afford it the opportunity to increase sales of cement.
to Certified, U.S. Steel entered into an agreement with the bank.
under which it agreed to purchase notes given to the bank by Certified,
up to & maximum of $3.5 million in the event such notes were not paid
when due. The bank then loaned Certified $3.3 million for a period of
ten years, at a rate of interest of 74 percent above the bank’s prime
commercial loan rate. After the loan had been approved U.S. Steel
submitted to Certified a proposed supply agreement under which
Certified would agree to buy not less than 65 percent of its cement
requirements from respondent for a period of ten years. This agree-
ment was not executed, but Certified increased its cement purchases
from respondent from approximately 15 percent in 1962 to 53.6 per-
cent in calendar year 1963. By November of 1963 Certified was pur-
chasing cement from U.S. Steel at a rate that would amount to 700,000
barrels a year, equaling slightly over 65 percent of its requirements.

When this matter was first before the Commission argument was
made by complaint counsel that the above-mentioned loan was instru-
mental in inducing Certified to reject purchase offers from cement
manufacturers that were attempting to acquire it. Hence, they con-
tended that since respondent’s financial involvement with Certified
prevented. the latter from being acquired, the operative date for de-
termining® whether Certified was in a failing condition should be
January 1963. In rejecting this argument the Commission held that
there was no evidence that Certified was not making a good faith
effort to rehabilitate itself and that it was preferable for it to secure
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ing effects, may well be unlawful under Section 1 of the Sherman
Act. * * * To the extent that unreasonable foreclosure of Certified’s
cement demands occurred as a result of the financial arrangement in
January, 1963, we believe that the failing company defense must be
measured from the inception of these unreasonable vertical arrange-
ments, not from the point of their final consummation.” This position
seems to us to be consistent with the rationale of Citizen Publishing
‘in which the earlier date (of an unlawful agreement) was applied
with respect to a merger which “had the effect of continuing in a more
permanent form a substantial lessening of competition. * * *” In this
case the court is interested in ascertaining whether there was an un-
lawful agreement between respondent and Certified having substan-
tially the same anticompetitive effect as the subsequent acquisition.
We have no doubt from our review of the record that respondent’s
increased sales of cement to Certified were tied to respondent’s:guaran-
tee of the Bankers Trust loan. First of 2ll, we find that the arrange-
ment here, like that in Fortner Enterprises, Inc. v. U.S. Steel Corp.,
394 U.S. 495 (1969), was not the mere sale of merchandise on credit,
but instead involved two separate products. Here, as in Fortner,
Certified contracted “to obtain a large sum of money over and above
that needed to pay the seller for the physical products purchased.”
The gnarantee of the loan was not inseparable from the sale of cement
‘to Certified. Secondly, the record establishes that Certified did not -
wish to be acquired by another company at that time and that it had
reason to believe that it could preserve its existence as an independent
entity only if it could obtain long term financing in the amount of at
least $3 million. It is also clear from the record that prior to receiving
the Bankers Trust loan, Certified had exhausted its efforts to obtain
the type of long term financing it desired and knew that it had no one
to turn to except respondent. The record further shows that even under -
the most optimistic view Certified could not have expected to extricate
itself from its financial problems for at least three to five years. It also
establishes that Certified’s financial condition continued to deteriorate
even after it received the Bankers Trust loan and that it could look
only to U.S. Steel for further assistance. Respondent, on the other
hand, assisted Certified in obtaining the loan with the purposc of
obtaining a substantial increase in its share of Certified’s cement pur-
chases. In 1962 respondent supplied only about 15 percent of Certified’s
cement requirements. It requested that its share be increased to at least
65 percent of Certified’s requirements and, by the end of 1963, Certified
was purchasing repondent’s cement at that rate. These facts are by
themselves persuasive evidence that Certified had obligated itself to
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purc}nse most of its cement requirements from respondent 1n return
for the latter’s assistance in obtaining financing.

There is, moreover, other eVJdence of* record manifesting the ex-
istence of such a relationship between respondent’s guarantee of Cer-
tified’s loans and the increased purchases of respondent’s cement by
Certified. During 1963 Certified bought most of its cement require-
ments from respondent even though respondent was selling at the
going market price, less a cash discount, and other cement companies
were offering allowances over and above the cash discount.®? One of
the most attractive prices was offered by Triangle Cement Company
in the form of a volume discount and the record discloses that Certi-
fied asked respondent to meet this price and that respondent refused
to do so.* Nevertheless Certified continued to purchase most of its
requir ements from respondent at the higher price. '

We believe that these facts not only evidence the existence of a
tying arrangement but also demonstrate that the restraint imposed
on Certified was even more onerous than the restrictions in Ingerna-
tional Sait Co. v. United States, 332 U.S. 392 and Northern Paoaﬁo .
Co. v. United States, 356 U.S. 1, which gave the vendors in those
matters a priority on the business of their vendees only when their
prices were no higher than the prices of their competitors.®

3 Mr. E. L. Litman, vice president and general manager of Certified Industries, testified
ag follows with respect to cement prices:

Q. You speak of allowances. Could you go into this in a little more detail and explain
that situation?

A. Cement companies, some cement companies—I don’t know which exactly-——were offer-
ing allowances over and above the cash discount for the purchase of their product.

Q. Ana this would have brought their price down lower than that that Universal Atflas
would supply cement to you for?

A. Yes, Sir. (Tr. 849)

4 Mr. Litman testified as follows with rc<pect to a conversation with one of respondent’s
officialg, Mr. Raggio, in which he requested respondent to meet Triangle's price:

Q. What was your main purpose In discussing this issue with Mr. Raggio? Were you
hoping he would match this discount?

A. I think so.

* * *® * * * *®

Q. What did Mr. Raggio tell you about meeting this discount?

A. I don’t recall exactly what he told me, but I believe he would have taken it under
consideration.

Q. Well, did he? Did you get a reduction in price?

A. No, Sir. |

Q. Did you make any change in your buying policy after Mr. Ragglo refused you this
discount? )

A. No, Sir. At least not as I recall and not related to this conversation. (Tr. 856-857)

5This type of evidence would have satisfied even the dissenting justice in Northern
Pacific R. Co. v. United States, suprae, at 16-17 : “I do not deny that there may be instances
where economic coercion by a vendor may be inferred, without any direct showing of market
dominance, from the mere existence of tying arrangements themselves, as where the vendee
is apt to suffer economic detriment from a tying clause because precluded from purchasing
a tied product at better terms or of a better quality elsewhere.”
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We further find that the foregoing vertical arrangement between
respondent and Certified, foreclosing as it did a substantial share of
the New York market for portland cement, had an adverse effect
on competition in this market comparable to that which we have
already found resulted from the eventual acquisition of Certified.
It is unnecessary, however, to again analyze the competitive effects
of the foreclosure. Since we find that respondent compelled Certified
to buy respondent’s cement in order to obtain respondent’s financial
assistance and that the arrangement was therefore in the nature of
a tie-in, it is enough to find that a not insubstantial portion of com-
merce was affected. Atlantic Refining Co. v. Federal Trade Commis-
sion, 881 U.S. 357 (1965), Federal Trade Commission v. Brown Shoe
Company, Inc., 384 U.S. 816 (1966). The vertical foreclosure result-
ing from the arrangement amounted to $1,675,000 in 1963 alone which
far exceeds the amounts deemed “not insubstantial” by the Court in
International Salt and Fortner.

As stated above, the hearing examiner did not make any finding on
issue (a) of the remand order, .e., whether as of January 1963 the
financial condition and resources of Certified Industries were so dire
that it faced the grave probability of a business failure.® Respondent
does not claim, however, that Certified was in a failing condition
as of this earlier date. It made no attempt to introduce evidence on
this issue nor did it take exception to the examiner’s ruling that it
was not required to do so unless it were established that the January
1963 arrangement was illegal. Respondent specifically states in its
proposed “findings that “Respondent does not claim that Certified
was a failing company as of January 1963 (R. 1282, 1643). Accord-
ingly, the evidence it offered on remand was addressed solely to issue
(c) and only to Certified’s opportunity for survival through bank-
ruptey or similar proceedings from the date of its acquisition on
April 30, 1964. * * *” (Findings of Fact and Conclusions of Law on

temand Proposed by Respondent, page 3) Accordingly, we find
that the record does not establish that as of January 1963 the financial

% The examiner reasoned that he was required to receive evidence on Certified’s financial
condition in January 1963 and to make findings with respect thereto only if he first found
that the arrangement between respondent and Certified had taken an unlawful cast as
early as January 1963. This reasoning, however, leaves much to be desired, It should have
occurred to him that even if he had found no illegality in the January 1963 arrangement,
.this finding could have been set aside by the Commission on review or appeal of the initial
decision. Certainly, it should be unnecessary to ineclude in a remand order a specific
reminder to the examiner that he is merely rendering an initial decision, not a final one.

°
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condition and resources of Certified Industries were so dire that it
faced the grave probability of a business failure.?

To the extent indicated herein, the appeal of complaint counsel is
granted. The initial decision following remand will be modified to
conform with this opinion and, as so modified, will be adopted as
the decision of the Commission. The Commission’s findings and con-
clusions will be filed with the Court of Appeals for the Sixth Circuit.

ORDER ON REMAND

This matter having been heard by the Commission upon the appeal
of counsel supporting the complaint from the hearing examiner’s
initial decision following the remand of the case by the United States
Court of Appeals for the Sixth Circuit; and

The Commission having determined for the reasons set forth in the
accompanying opinion that the appeal of counsel supporting the com-
plaint should be granted in part and that the initial decision follow-
ing remand should be modified to conform with the views set forth in
the opinion: _

It is ordered, That the initial decision following remand be modified
by striking therefrom findings 16 through 26, beginning on page 17
and ending on page 22, and conclusions 1 through 3 on page 23, and
substituting therefor the findings and conclusions contained in the
accompanying opinion.

It is further ordered, That the findings and conclusions contained
in the initial decision following remand, as so modified, be, and they
hereby are, adopted as the decision of the Commission.

It is further ordered, That the General Counsel be, and he hereby
is, directed to file said findings and conclusions with the United States
Court of Appeals for the Sixth Circuit.

Commissioner Kirkpatrick filed a concurring opinion. Commis-
sioner Dennison dissented and filed an opinion. Commissioner Mac-
Intyre did not participate.

7 The record shows that Certified had earned a profit in each year of its existence. In the fiscal year ending

June 30, 1972, and for the six-month period ending December 31, 1962, Certified’s financial condition was as
follows:

Total Net sales  Netincome  Retained
assets carnings
June 30, 1972_ Q ............................. $9,322,225  $9, 753,178 $321,910 $717, 865

6-month period ending December 31, 1962._.. 9, 204, 364 7,140,043 57,521 1775,386

1 (CX 23:CX 26 A-M)
A thorough investigation of Certified was made by representatives of Bankers Trust Company in December
1962 and January 1963. Although “pressures were mounting,” Certified’s situation ‘“‘was not considered
critical” by these financial experts at that time. (CX 52(a)) The firm still had retained earnings, a substantial
net worth, expanding sales and the expectation of a profitable vear. '



WILLAYIA & VY LD A AUV, UATLAL4Lr  UVAVL VAL LLUENy 4 a saase . wwva
Complaint

. In THE MATTER OF
GREAT WESTERN UNITED CORPORATION, ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE TRUTH IN LENDING ACTS

Docket C-2306. Complaint, Oct. 20, 1972—Decision, Oct. 20, 1972.

Consent order requiring a developer of real estate projects based in Denver,
Colorado, and its subsidiaries, among other things to cease misrepresenting
the purposes of and the benefits to be derived from its real estate training
course ; misrepresenting the conditions of and proposed additions to certain
real estate projects presently under development; failing to maintain ade-
quate records upon which certain representations are based; and inaccu-
rately disclosing information required by Regulation Z of the Truth in
Lending Act.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and the Truth in Lending Act and the implementing regulation
promulgated thereunder, and by virtue of the authority vested in it by
said Acts, the Federal Trade Commission, having reason to believe
that Great Western United Corporation, a corporation, and its sub-
sidiaries, Great Western Cities, Inc., California City Realty Company,
California City Development Company, Great Western Cities Realty,
Colorado City Realty Company, Colorado City Development Com-
pany and GWU Properties, Inc., corporations, hereinafter referred
* to as respondents, have violated the provisions of said Acts, and it
appearing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint, stating its
charges in that respect as follows:

COUNT I

Charging a violation of Section 5 of the aforesaid Federal Trade
Commission Act, the Commission alleges:

Paracrary 1. Respondent Great Western United Corporation is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Delaware with its principal office
and place of business located at the Equitable Building, Denver,
Colorado. Respondent Great Western United Corporation from its
aforementioned principal place of business is responsible for all the
acts and practices of the aforementioned subsidiary corporations here-
inbefore referred to as respondents in this complaint.

Respondents Great Western Cities, Inc., California City Realty
Company, California City Development Company, Colorado City

G
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Development Company and GWU Properties, Inc., are wholly-owned
corporate subsidiaries of Great Western United Corporation. Re-
spondents Great Western Cities Realty Company and Colorado City
Realty Company are subsidiaries of California City Realty Company.
Each is organized, existing and doing business under and by virtue
of the laws of the State of ‘California, except for Colorado City
Realty Company and Colorado City Development Company which
are corporations organized, existing and doing business under and
by virtue of the laws of the State of Colorado. The principal offices
and places of business of the said corporations are as follows:

(1) Great Western Cities, Inc., California City Development Com-
pany, 'Colorado City Development Company, GWU Propertles, Inc.,
Equitable ‘Building, Denver, Colorado.

(2) California’ Clty Remlty Company, Great VVestern C‘ltles Realty,
6363 Sunset Boulevard, Hollywood, California.

(3) Colorado City Rea,lt,y Company, 4490 Bent Brothers Boule-
vard, Colorado City, Colorado.

Par. 2. Respondents are now and for some time in the past have
been engaged in the advertising, offering for sale and sale of interests
in real estate located in California, Colomdo and New Mexico to
the public.

Par. 3. In the course and conduct of their business, respondents-
now cause, and for some time past have caused, their contracts, pro-
motional material, and various business papers to be shipped from
their places of business in California and Colorado to agents, em-
ployees, prospective purchasers, and purchasers of interests in their
rea] estate thereof, located in various States of the United States other
than California and Colorado, and in the course of business have
made sales -of interests in real estate in States other than California
and Colorado, and in the course of business have maintained real
estate training schools in States other than California and Colorado,
and have carried on a substantial amount of advertising in States
other than California and Coloradoe, to solicit sales of interests in
the company’s real estate, and maintain and at all times mentioned
hercin have maintained, a substantial course of trade in said sales
of interests in real estate in commerce, as “commerce” is defined in
the Federal Trade Commission Act. '

°

A

Par. 4. In the course and conduct of their business, and for the

?
purposes of inducing the sale of interests in real estate offered by
them, respondents publish, or cause to be published in newspapers of
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general circulation and disseminate through direct mail campaigns,
advertisements containing many statements and representations, di-
rectly or by implication, regarding the earning potential available
to persons participating in respondents’ real estate training programs.
Typical and illustrative of these statements and representations, but
not all inclusive thereof, are the following:

Would you like to earn $350 to $500 extra money a month? Increase your
income with a'part-time job. We have many who are carning $10,000 and more—
Our business is booming—Unaffected by tight money. We pay your real estate
license training tuition * (* We pay for your real estate training license, you
pay for the lesson material). Free educational program plus dynamic sales
training. Your decision to enter this exciting profession never came at a better
time. Now in our real estate course you not only learn, but you keep your present
job as long as you want. Our exceptional method of helping you enter California’s
fastest growing field includes not only free instruction for approved applicants
in the Principals of Real Bstate Law but also training in salesmanship from
real estate professionals of demonstrated ability. Learn HOW to centact and
develop prospective buyers. HOW to show property and HOW to ask for an
order and get it! MEN and WOMEN from the arts, factories, the schools and’
offices, broaden your horizons and learn what it means to grow with California.
YWhen you are licensed, youw’ll sell our prospects in your area. We will “close” your
sales, you receive full commission (no splits)—No waiting for escrow to close;
never hunt for listings—Prospects in every area. We have continuous advertising
and promotion campaigns!——More prospects than our present staff can handle!
Expenses advanced—Free Transportation—Immediate income. Let us explain.
Attend one of these free explanation meetings.

Par. 5. By and through the use of the above quoted statements and
representations, and others of similar import and meaning, but not
expressly set out herein, and for the purpose of selling interests in
their real estate to persons answering said advertisements and of
obtaining leads to sell interests in their real estate from persons an-
swering said advertisements, respondents and their agents and repre-
sentatives represent and have represented directly or by implication
to persons answering said advertisements, that:

1. The average person could enter this course and with a reasonable
amount, of effort could earn $350 to $500 a month working on a part-
time basis.

2. Sales of interests in respondents’ real estate are not affected by
adverse economic conditions.

'3. Persons entering this course will receive full commissions while
company salesmen close their sales.

4. Expenses will be advanced to persons entering this course and
such expenses will cover the actual expenses incurred in making sales
presentations.

5. This training course is primarily designed to produce licensed

G
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salesmen who are willing to sell interests in respondents’ real estate
either part-time or full-time.

6. Participants in this training course will not have to provide
prospects for the company.

Par. 6. In truth and in fact, _

1. Only a small percentage of the persons entering this course ever
achieve earnings of $350 to $500 for their part-time efforts.

9. All sales of interests in real estate are affected by adverse economic
conditions. ‘

3. Full commissions are given to a participant where company sales-
men close his sales only after the participant obtains his license and
then only on the first four sales. After that, if help is needed to close
a sale, a smaller commission is paid than would have béen paid, had
the participant closed the sale himself.

4. Monies reimbursed for expenses seldom meet the expenses actually
incurred in making sales presentations.

5. The company was primarily interested in making sales of Cali-
fornia City land to participants in this course and only secondarily
interested in producing a large number of part-time or full-time sales-
mern.

6. Participants in this training course have been required in the past
to provide prospects for the respondents immediately after enroll-
ment and are now required to provide prospects after becoming
licensed.

Said statements and representations were therefore false, misleading
and deceptive.

B

Par. 7. In the further course and conduct of their business, and for
the purpose of inducing the sale of interests in real estate offered by
them, respondents published or caused to be published in newspapers
of general circulation and in brochures distributed through the mails
and on radio and television, advertisements containing many state-
ments and representations, directly or by implication, regarding the
investment opportunities available in the respondents’ real estate
projects. '

Typical and illustrative of these statements and representations, but
not all inclusive thereof, are the following:

Great Western United Corporation * * * The Great Western Restaurant Co.
(with picture and legend) Prime Time Restaurants are distinctive and expanding.

The Great Western Sugar Co. * * * (with picture and legend) The Great
Western Sugar Company, America’s largest producers of beet sugar.

Shakey’'s Pizza * * * (with picture and legend) We serve fun at Shakey’s
(also Pizza).
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A view of cultivated Emerald Christmas Trees (with picture).

Great Western Foods Company markets consumer convenience foods through-
out the Southeastern United States.

Great Western Cities, Inc. Builds new cities in Western United States. Four
cities now under development and planning are: California City, California-
Colorado City, Colorado—Lake Pueblo de Conchiti, New Mexico—3—-R Ranch,
Colorado. Other cities are planned for the near future.

One of the Great Western Cities.

By and through the use of the above quoted statements and repre-
sentations, and others of similar import and meaning, but not expressly
set forth herein, respondent Great Western United Corporation has
participated in and permitted the use of its name and the prestige and
financial diversified magnitude of its over-all operations for the pur-
pose of selling interests in its subsidiaries’ real estate to persons an-
swering said advertisements or of obtaining leads to sell said interests
in real estate from persons answering said advertisements.,

Par. 8. In the further course and conduct of their business, and for
the purpose of inducing the sale of interests in real estate oﬂ'ered by
them, respondents published or caused to be published in newspapers
of general circulation and in brochures distributed through the mails
and on radio and television, advertisements containing many state-
ments and representations, directly or by implication, regarding the
investment opportunities in respondents’ real estate projects.

Typical and illustrative of these statements and representations, but
not all inclusive thereof, are the following:

California City was incorporated December 10, 1965, and became the third
largest city in area in California, the tenth largest in the United States.

Invest in one of America’s fastest growing areas * * * the Antelope Valley—
California City area in Southern California. California City is the tenth largest
(in area) incorporated city in the United States.

America’s largest intercontinental airport in Antelope Valley by 1080 * x *
100,000,000 passengers per year.

We believe that land in such selected growth areas (California City) is a good
and safe investment and offers great profit potential for investors.

Don’t miss the exploding Antelope Valley! * * * and the opportunities inm
Antelope Valley land! ! !

California City is located in the exploding Antelope Valley portion of Southern
California where population and industry are experiencing rapid growth.

California City’s abundant healthful water from underground source (ne¢
treatment necessary) supplied by California City Community Services District.

California City is a growing, thriving community, too. Its population has
doubled in four years.

Experts predict population (Antelope Valley) will increase 4009 within five
years. o

Buy a quarter acre of land. Get a clty (California City) free.

Roads and streets, utilities and water, city convemences, parks and unsur-
passed recreational facilities (in California City).

494-841—73——43
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The Great Cochiti Indian Nation cordially invites you to be among the first
to know—in detail—about the finest recreational homesites (Cochiti Lake)
offered in many years near Albuquerque and Sante Fe !

The wonders of nature’s recreational offerings have been augmented by
MERBISC, The Most Extraordinary Recreation Bargain in Southern Colorado—
An ever-expanding list of cutdoor recreational facilities ranging from baseball
to boating. They’re all available to you and your family with your vacation home
at Colorado City—One of the Great Western Cities.

Par. 9. By and through the use of above-quoted statements and .
representations, and others of similar import and meaning, but not
expressly set out herein, and with the purpose of selling interests in
their real estate, respondents and their agents and representatives
represent and have represented, directly or by implication that:

1. Persons buying land in California City at the respondents’ prices
will, after holding the property for a reasonable amount of time,
realize a profit upon reselling. ;

2. There are no substantial barriers to California City property re-
sale prices increasing at a faster rate than other areas of California.

3. Many prior purchasers of California City property from re-
spondents have received profits upon the resale of their property after
holding for a reasonable amount of time.

4. California City is a very large, thriving and densely populated
city in the Antelope Valley and both are growing at a faster rate than
other areas of California.

5. There are no expenses involved in buying and owning property
within California City.

6. California City presently has completed roads, sewers, utilities
and water to service all lots in the city.

7. Cochiti Lake is a real estate project in which one may purchase
fee simple interests.

8. Use of California City’s and Colorado City’s recreational facilities
are free to land owners.

Par. 10. In truth and in fact,

1. California City’s record to date as a project does not indicate that
profits will be made by all persons buying land at respondents’ price
after owning it for a reasonable amount of time.

2. There are undisclosed possible barriers to growth in California
City property’s resale prices.

a. California City is located in a desert (Mojave) and the cost of
obtaining an adequate water supply may retard its growth.

b. California City may not be successful in competing for residents
with older established municipalities which are closer to the Los
Angeles area and the site of the proposed intercontinental airport at
Palmdale, California.
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c. In the event plans to build the proposed intercontinental airport
are discontinued, the growth potential of California City will be
diminished.

8. Many persons purchasing California City land from respondents
have not made a profit upon reselling their property.

4. The land project now called California City was begun by its
founder, N. K. Mendelsohn, in 1958. During the first 12 years of its
existence, the population has grown to only 1,224 persons and to date
more than one-half of the land in California City has been sold. Kern
County, the county in which California City is located, increased its
population by 11.3 percent during the period from 1960 through 1970.
The average rate of population growth for all counties in California
during the same period was 25.4 percent.

5. The land in California City in most instances is encumbered with
a city deferred improvement note which carries an interest charge
and is to be paid off in monthly payments. A charge of $200 is made
for the right to use city 1ecreat10nal facilities in addition to city
taxes.

6. Only a small portion of the total acreage in California City is
serviced by completed roads, sewers, utilities and water. :

7. Cochiti Lake is a real estate project in which the respondents
own a 99 year lease and sales of interests in the project are subleases
from respondents, not fee simple interests.

8. Land owners in California City and Colorado City must pay $200
a year to use the city’s recreational facilities.

Said statements and representations were, therefore, fa,lse, mislead-
ing and deceptive.

Par. 11. In the further course and conduct of their busmess and’
for the purpose of inducing the sale of interests in real estate offered
by them, respondents or their agents and representatives have made
statements and representations, directly or by implication, regarding
the investment opportunities available in the respondents’ real estate
projects.

Typical and illustrative of these statements and representations, but
not all inclusive thereof, is the following :

The University of California is placing a branch in California City.

Par. 12. By and through the use of the above-quoted statements and
representations, and others of similar import and meaning, but not
expressly set out .herein, and for the purpose of selling interests in
their real estate, respondents and their agents and representatives
represent and have represented, directly or by implication that:
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1. Respondents’ real estate is about to boom in value because vari-
ous institutions and businesses have made definite commitments to
place facilities in respondents’ land developments.

Par. 18. In truth and in fact, such statements are false, and persons
acting upon such statements have been and are being misled.

Par. 14. In the course and conduct of their aforesaid business, and
at all times mentioned herein respondents have been, and now are, in
substantial competition, in commerce, with corporations, firms and
individuals in the sale of interests in real estate.

Par. 15. The use by respondents of the aforesaid unfair practices
and false, misleading deceptive statements and representations has
had, and now has, the capacity and tendency to mislead members of
the purchasing public into the erroneous and mistaken belief that said
statements and representations were, and are, true and into the par-
ticipation in real estate training courses and into the purchase of
interests in respondents’ real estate by reason of said erroneous and
mistaken belief.

Par. 16. The aforesaid acts and practices of the respondents, as
herein alleged, were and are all to the prejudice and injury of the
public and of respondents’ competitors and constituted and now con-
stitute, unfair methods of competition in commerce and unfair and
deceptive acts and practices in commerce in violation of Section 5 of
the Federal Trade Commission Act.

COUNT II

Charging a violation of the aforesaid Truth in Lending Act and the
implementing regulation promulgated thereunder, and of the Federal
Trade Commission Act, the Commission alleges:

Par. 17. Paragraphs One through Thlee, inclusive of Count I of
this Complaint, are hereby set forth by reference and made a part of
this Count as fully and with the same effect as if quoted here verbatim.

Par. 18. In the ordinary course and conduct of its business as afore-
said, respondents regularly arrange, and for some time past have
arranged, for the extension of consumer credit, as “consumer credit”
is defined in Regulation Z, the implementing regulation of the Truth
in Lending Act duly promulgated by the Board of Governors of the
Federal Reserve System.

Par. 19. Between January 4, 1971, and J a,nuary 27 1971, in the
ordinary course of their busmess as aforesaid and in connection
with credit sales of their California City propertles as set forth in
Count I, A and B supra, respondents offered to customers, and granted
to some customers, discounts from the price at which Iespondents
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~ offered to sell said properties for cash. These discounts were condi-
tioned upon the customers’ purchasing the properties for cash or pay-
ing larger downpayments than required for purchasing the properties
on credit. Such discounts were finance charges imposed upon customers
who did not avail themselves of the available discounts, as provided
in Sections 226.4(a) (5) and 226.8(o) (as amended) of Regulation Z.

By and through use of this system of discounts, respondents:

1. Failed to disclose accurately the “cash price,” as required by
Section 226.8(c) (1) of Regulation Z, excluding from the cash price
the amount of the available discount as required by Section 226.8
(0) (7) of Regulation Z;

2. Failed to disclose accurately the amount of the “unpaid balance
of cash price,” as required by Section 226.8(c) (3) of Regulation Z;

3. Failed to disclose accurately the “amount financed,” as required
by Section 226.8(c) (7) of Regulation Z; _

4. Failed to disclose as part of the “finance charge” and to include
in the amount of the finance charge the amount of the available dis-
count as required by Sections 226.4(a) (5), 226.8(c) (8) and 226.8(0)
(7) of Regulation Z;

5. Failed to disclose the “annual percentage rate” accurately to the
nearest quarter of one percent, computed in accordance with Sections
226.5 and 226.8(0) (7) of Regulation Z, as required by Section 226.8
(b) (2) of Regulation Z.

Par. 20. Subsequent to July 1, 1969, in transactions in which the
customer was entitled to the right to rescind as provided in Section
226.9 of Regulation Z, respondents provided those customers with no-
tices of the right to rescind in the form prescribed by Section 226.9(b)
of Regulation Z. On those notices respondents disclosed that customers
could exercise the right to rescind by notifying respondent no later
than midnight of the third business day following the date of the
transaction. However, pursuant to Section 226.9(a) of Regulation Z,
because respondent had not provided all disclosures required by Sec-
tion 226.8 of Regulation Z, as set forth in Pa agraph Seventeen hereof,
customers had a continuing right to rescind the transaction until such
time as respondent provided such disclosures. Therefore, respondent
failed to disclose accurately, on the notice provided under Section
226.9(b), the date by which the customer could effectively give notice
of cancellation of the transaction, as required by Section 226.9(b)
of Regulation Z. .

Par. 21. Subsequent to July 1, 1969, respondents have caused ad-
vertisements to be published, broadcast, or delivered, which adver-
tisements aid, promote or assist directly or indirectly the extension of



.670 . FEDERAL TRADE COMMISSION DECISIONS
Complaint 81 F.T.C.

consumer credit. By and through the use of the statement “LONG
TERM FINANCING * * * UP TO TEN YEARS!,” and others of
similar import and meaning in said advertisements, respondents have
stated the period of repayment without also disclosing all of the fol-
lowing items, as 1equ1red by Section 226.10(d) (2) of Regulation Z.

(a) The cash price;

(b) The amount of the down payment required or that no down
payment, is required, as applicable;

(c) The number, amount, and due dates of the indebtedness if
credit is extended ; :

(d) The amount of the finance charge explessed as an annual per-
_centacre rate; and

(e) The deferred payment price.

Par. 22. By and through the acts and practices set forth above,
respondents fail to comply with the qumrements of Regulation Z,
‘the implementing regulation of the Truth in Lending Act duly pro-
mulgated by the Boaz‘d of Governors of the Federal Reserve System.
Pursuant to Section 103(q) of the Act, such failure to comply con-
"stitutes a violation of the Truth in Lending Act and pursuant to Sec-
tion 108 thereof, respondents have uolated the Federal Trade Com-
“mission Act.

~ Drcision axp ORrper

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Los Angeles Regional Office
proposed to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondents with the viola-
tion of the Federal Trade Commission Act; and the Truth in Lending
Act and the implementing regulation promulgated thereunder; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the signing of said agree-
ment. is for settlement purposes only and does not constitute an admis-
sion by respondents that the law has been violated as alleged in such
complaint, and walvers and other provisions as required by the Com-
mission’s rules;and

The'Commission having thereafter considered the matter and having
determined that it had reason to believe that the respondents have
violated the said Acts, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
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consent agreement and placed such agreement on the. public record
for a period of thirty (30) days, and having duly considered the com-
ments filed thereafter pursuant to Section 2.34(b) of its rules, now
in further conformity with the procedure prescribed in Section 2.34 (b)
of its rules, the Commission hereby issues its complaint, makes the
following jurisdictional findings, and enters the following order:

1. Respondent Great Western United Corporation is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Delaware with its principal office and place of
business located at the Equitable Building, Denver, Colorado. Re-

- spondent Great Western United Corporation from its aforementioned
principal place of business is responsible for all the acts and prac-
tices of its subsidiary corporations hereinbefore referred to as respond-
ents in the complaint.

Respondents Great Western Cities, Inc., California City Realty
Company, California City Development Company, Colorado City
Development Company and GWU Properties, Inc. are wholly-owned
corporate subsidiaries of Great Western United Corporation. Re-
spondents Great Western Cities Realty Company and Colorado City
Realty Company are subsidiaries of California City Realty Com-
pany. Each is organized, existing and doing business under and by
virtue of the laws of the State of California, except for Colorado City
Realty Company and Colorado City Development Company which
are corporations organized, existing and doing business under and by
virtue of the laws of the State of Colorado. The principal offices and
places of business of the said corporations are as follows :

(a) Great Western Cities, Inc., California City Development Com-
pany, Colorado City Development Company, and GWU Properties,
Ine., Equitable Building, Denver, Colorado.

(b) California City Realty Company and Great Western Cities
Realty, 6363 Sunset Boulevard, Hollywood, California.

(¢) Colorado City Realty Company, 4490 Bent Brothers Boule-
vard, Colorado City, Colorado.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
isin the public interest.

ORDER

I
A

1t is ordered, That respondents Great Western United Corporatio:
Great Western Cities, Inc., California City Realty Company, Cal
fornia City Development Company, Great Western Cities Realt
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Colorado City Realty Company, Colorado City Development Com-
pany, and GWU Properties, Inc., corporations, their successors and

assigns,

and respondents’ officers, agents, representatives, and em-

ployees directly or through any corporation, subsidiary, division, or
other device, in connection with the advertising, offering free, offer-
ing for sale, or sale of real estate training courses, in commerce, as
“commerce” is defined in the Federal Trade Commission Act, do forth-
with cease and desist from:

1.

3.

Directly or by implication :

(a) Representing that salesmen who participated in re-
spondents’ training courses will earn or receive any stated
or gross or net amount; or representing in any manner, the
past earnings of a salesman who participated in rve-
spondents’ training courses unless in fact, the past earnings
represented are those of current salesmen employed 3
months or more in the community or geographical area in
which such representations are made and accurately reflect
the average earnings of these salesmen calculated on the
basis of annualized earnings of the most recent fiscal year
under circumstances similar to those of the salesman or
prospective salesman to whom the representation is made.

(b) Representing in any manner that sales of real estate
are not affected by adverse economic conditions.

(¢) Making any representations that salesmen who par-
ticipated in respondents’ training courses will receive full
commissions while other salesmen assist in closing their sales;
or misrepresenting in any manner the commissions avail-
able to salesmen who participated in respondents’ training
courses. Any statement as to any term or terms on which
commissions are granted must contain a fair statement of
all terms.

(d) Making any representations that expenses will be
advanced to participants in respondents’ training courses
where said advancements do not cover the expenses actually
incurred ; or misrepresenting in any manner the expenses to be
advanced to participants in respondents’ training courses
Failing to maintain adequate records:

(a) which disclose the facts upon which any representa-
tions of the type described in Paragraph 1(a) of 14, supra,
of this order are based, and

(b) from which the validity of any representations of the
type described in Paragraph 1(a) of 14, supra, of this order
can be determined.

Failing to clearly and conspicuously disclose the following

statement, where appropriate, in all printed advertisements con-
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6. Representing directly or by implication that:

(a) There are no expenses involved in buying and owning
property within California City; or misrepresenting in any
manner the expenses involved in owning interests in property
in real estate projects.

(b) California City has completed roads, sewers, utilities _
and water lines to service all lots in the city ; or misrepresent-
ing in any manner the nature or extent of roads, sewers, utili-
ties and water lines available or to be made available in real
estate projects.

(¢) California City has “abundant healthful water from
underground source * * *;” or misrepresenting in any man-
ner the amount of or lack of water available to property in
real estate projects.

(d) California City’s or Colorado City’s recreational fa-
cilities are available to purchasers without charge; or mis-
representing in any manner the expenses or fees involved in
owning interests in property in real estate projects.

(e) It is the policy of respondents to repurchase California
City land from purchasers or resell it on their behalf unless
the applicable conditions and limitations are clearly disclosed ;
or misrepresenting in any manner the respondents’ repurchase
or resale policies in real estate projects.

(f) The University of California is placing a branch in
California City; or misrepresenting in any manner that
actions will be taken by respendents or third parties which
will enhance the value of real estate.

11

It is ordered, That respondents Great Western United Corpora-
tion, Great Western Cities, Inc., California City Realty Company,
California City Development Company, Great Western Cities Realty,
Colorado City Realty Company, Colorado City Development Com-
pany, and GWU Properties, Inc., corporations, their successors and
assigns and respondents’ officers, agents, representatives and em-
ployees, directly or through any corporation, subsidiary, division or
other device, in connection with any consumer credit sale of interests
in real property in any advertisement to aid, promote, or assist directly
or indirectly any extension of credit, as “credit sale” and “advertise-
ment” are defined in Regulation Z (12 C.F.R. § 226) of the Truth in
Lending Act (Pub. L. 90-321, 15 U.S.C. 1601 e seq. ), do forthwith
cease and desist from :
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1. Failing in any credit sale to accurately disclose the amount
of the “cash price” as required by Sections 226.8(c) (1) and 226.8
(0) (7) of Regulation Z. .

2. Failing in any credit sale to accurately disclose the amount of
the “unpaid balance of cash price” as required by Section 226.8(c)
(3) of Regulation Z.

3. Failing in any credit sale to accurately disclose the “amount
financed” as required by Section 226.8(c) (7) of Regulation Z.

4. Failing in any credit sale to accurately disclose the amount of
the “finance charge” as it is required to be computed and disclosed
by Section 226.8(0) (7) of Regulation Z.

5. Failing to disclose the “annual percentage rate” accurately
to the nearest quarter of one percent, in accordance with Sec-
tions 226.5 and 226.8(0) (7) of Regulation Z, as required by Sec-
tion 226.8(b) (2).

6. Causing to be disseminated to the public in any manner what-
soever any advertisement to aid, promote or assist directly or
indirectly any extension of consumer credit, which advertisement
states, directly or by implication, the amount of the downpayment
required or that no downpayment is required, the amount of any
installment payment, the dollar amount of any finance charge,
the number of installments or the period of repayment, or that
there is no charge for credit, unless it states all of the following
items in terminology prescribed under Section 226.8 of Regulation
Z as required by Section 226.10(d) (2) of Regulation Z:

(1) the cash price;

(2) the amount of the downpayment required or that no
downpayment is required, as applicable;

(3) the number, amount, and due dates or period of pay-
ments scheduled to repay the indebtedness if the credit is
extended ;

(4) the amount of the finance charge expressed as an an-
nual percentage rate ; and

(5) the deferred payment price.

7. Failing, in any consumer credit transaction or advertisement,
to make all disclosures, determined in accordance with Sections
226.4 and 226.5 of Regulation Z, in the manner, form and amount
required by Sections 226.6, 226.7, 226.8, 226.9 and 226.10 of Regula-
tion Z. .

1t is further ordered, That respondents shall, within 60 days after
service upon them of this order, with regard to each customer in each
consumer credit transaction entered into by respondents or any re-
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spondent between January 4, 1971 and January 27, 1971, in which
transaction a security interest or the future right to a security interest
was retained or acquired by any respondent in any real property
located in California City, California if that property at the time of

the transaction was used or was expected to. be used as a principal
* residence of the customer, and if that customer did not receive a
discount as described in Paragraph 19 of the complaint in this
proceeding: '

1. Deliver to each such customer in a single envelope:

a. Notices of the right of rescission in the number, manner
and form set forth in Section 226.9(b) of Regulation Z, the
date by which the transaction may be cancelled to be stated
as the third business day after the customer actually re-
ceives the notice.

b. A statement containing all disclosures regquired by
Section 226.8 of Regulation Z to have been made in that
transaction computed in accordance with Sections 226.4, 226.5
and 226.8(0) (7) of Regulation Z, in the manner and form
prescribed by Section 226.6 of Regulation Z.

c. A copy of the following statement, in writing:

You entered into a corsumer credit transaction for the purchase of real
property with (name of respondent creditor) on (date). Enclosed are the dis-
closures required by the Federal Truth in Lending Act, which accurately de-
scribe the credit costs and conditions of your transaction. Also enclosed is a
notice of your right to cancel this transaction according to the provisions of
the Federal Truth in Lending Act. Please read these documents promptly, since
your right to cancel the transaction expires on midnight of the third business
day following the day you actually receive this notice.

2. As to each customer who cancels such a transaction in ac-
cordance with the provisions of Section 226.9 of Regulation Z,
perform all acts required by Section 226.9(d) of Regulation Z to
effect the cancellation of the transaction.

It is further ordered, That respondents shall forthwith distribute a
copy of this order to each of their operating subsidiaries and divisions.

It is further ordered, That respondents deliver a copy of this order
to cease and desist to all present and future personnel of respondents
engaged in the consummation of any extension of consumer credit or
in any aspect of preparation, creation, or placing of advertising, and
that respondents secure a signed statement acknowledging receipt of
said order from each such person.

1t ¢s further ordered, That respondents notify the Commission at
least 30 days prior to any proposed change in any corporate respon-
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dent such as dissolution, assignment or sale resulting in the emergence
of a successor corporation, the creation or dissolution of subsidiaries,
or any other change in the corporation which may affect compliance
obligations arising out of the order.

1t is further ordered, That respondents herein shall within sixty
(60) days after service upon them of this order, file with the Com-
mission a report, in writing, setting forth in detail the manner and
form in which they have complied with this order.

In Tue MATTER OF

FABBIS, INC,, ET Al., poine susiness Ass ROCHESTER
PLUMBING AND HEATING CONTRACTORS

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE TRUTH IN LENDING ACTS

Doclet 8833. Complaint, Jan. 18 197’1—Demswn Oct. 30, 1972.

Order requiring a Rochester, New York, firm engaged in the sale of plumbing
and heating equipment and installation services to the public, among other
things to cease violating the Truth in Lending Act by failing to provide
each customer with a notice of the right to rescind.prior to consummation

~ of the transaction; making any physical changes in customer’s property or
performing any work on such property before expiration of the rescission
period; and failing to make any other necessary disclosures as required by
Regulation Z of the said Act.

- COMPLAINT

- Pursuant to the provisions of the Truth in Lending Act and the
implementing regulation promulgated thereunder, and the Federal
Trade Comlmssmn Act, and by virtue of the authorlty vested in it by

said Acts, the Federal Trade Commission, having reason to believe
that Fabbis, Inc., a corporation, doing business as Rochester Plumb-
ing and Heating Contractors, and Richard J Fab1’171 and James J.
Rebls individually and as officers of said corpora,tmn, hereinafter
referred to as respondents, have violated the provisions of said Acts
‘and regulation, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the pubhc interest, hereby issues
its complaint stating its charges in that respect as follows L

Parsgrarm 1. Respondent Fabbis, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of New York, with its principal office and place of business

G
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located at 123 Barberry Terrace, Rochester, New York. It is doing
business under the name of Rochester Plumbnw and Heating Con-
tractors.

Respondents Richard J. Fabrizi and J ames J. Rebis are officers of
said corporation. They formulate, direct and control the policies, acts
and practices of said corporation, including the acts and practices
hereinafter set forth. Their address is the same as that of the corporate
respondent.

Par. 2. Respondents are now, and for some time last past have been,
engaged in the sale of plumbing and heating equipment and installa-
tion services to the public. '

Par. 3. In the ordinary course and conduct of their business as
aforesaid, respondents arrange, and for some time last past regula,rly
have arranged for the extension of consumer credit, as “consumer
credit” is defined in Regulation Z, the implementing re«mlatmn of the
Truth in Lending Act, duly pr omulgated by the Board of Glovernors
of the Federal Reserve System.

Pagr. 4. Subsequent to July 1, 1969, respondents in the ordinary course
and conduct of their business and in connection with their arranging
for consumer credit, have caused, and are causing, customers to execute
retail installment contracts, herein referred to as “the contract,” which
results or may result in a security interest being retained or acquired
in real property which is used or is expected to be used as the principal
residence of the customer. The customers thereby have the right to
rescind such transactions, as provided in Section 226.9(a) of Regula-
tion Z.

Par. 5. In connection with the consumer credit transactions set forth
in Paragraphs Three and Four hereof, respondents prepare documents
containing consumer credit cost dlsc]osures required by ‘Section 226.8
of Regulation Z and obtain from customers written acknow ledtrment
of receipt of these disclosures, but in some instances nevertheless fail
to provide the customer with a copy of such disclosures, as required
by Section 226.8 (a) of Regulation Z.

Par. 6. In connection w1th the consumer credit transactions set forth
in Paragraphs Three and Four hereof, respondents complete notices
of the right of rescission in the form required by Section 226.9(b) of
Renuhtlon Z and obtain from customers written acknowledgment of
receipt of these notices, but in some instances nevertheless fail to pro-
vide each customer who has the right to rescind the transaction with
two copiles of such notices, as required by Sections 226.9(b) and (f)
of Regulation Z. Tn many such instances, respondents fail to provide
the customer with any copies of the required notice.
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Par. 7. Having entered into the consumer credit transactions set
forth in Paragraphs Three and Four hereof, respondents in some in-
stances fail to delay making any physical changes in the property of
the customer and fail to delay performing any work or service for the
customer until the three day rescission period provided for in Section
226.9(a) of Regulation Z has expired, in violation of Section 226.9(c)
of Regulation Z.

Par. 8. Pursuant to Section 103 (k) of the Truth in Lending Act, re-
spondents’ aforesaid failures to comply with the requirements of Reg-
ulation Z constitute violations of that Act and, pursuant to Section
108 thereof, respondents thereby have violated the Federal Trade Com-
mission Act. :

Mr. James M. Katz and Mr. Myer S. Tulkoff suppotting the com-
plaint.

Mr. Percival D. Oviatt, Jr., and Mr. Samuel P. Merlo, of Woods,
Oviatt, Gélman, Sturman & Clarke, Rochester, New York for re-
spondents.

InrriaL Deciston BY Warrer K. BEnnerT, HEARING EXAMINER
JUNE 16, 1971

PRELIMINARY STATEMENT

Respondents, a corporation, and two individual officers, are charged
with violating the Truth in Lending Act (15 U.S.C. 1601), as imple-
mented by Federal Reserve Regulation Z (12 C.F.R. § 226). The com-
plaint was issued on January 18, 1971, against Fabbis, Inc., doing
business as Rochester Plumbing and Heating Contractors and its of-
ficers, Richard J. Fabrizi and James J. Rebis, individually and as
officers of the corporation.

It charged that:

1. Respondents regularly arrange for the extension of consumer
credit to their customers, and have failed to provide them with a du-
plicate copy of consumer credit cost disclosures, to retain, as required
by Section 226.8 (a) of Regulation Z. ‘

2. In rescindable transactions, respondents have failed to provide
their customers with requisite copies of notices of the right of rescis-
sion, as required by Section 226.9 (b) of Regulation Z.

8. In resciridable transactions, respondents have failed to delay dur-
ing the three day rescission period, making any physical changes in
the customers’ property, commencement of the work or deliveries to
customers’ residences for the duration of the rescission period, in
violation of Section 226.9(c) of Regulation Z.
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Respondents’ Answer admitted the following facts:

1. Respondent Fabbis, Inc., is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
New York, with its principal office and place of business located at
123 Barberry Terrace, Rochester, New York. It is doing business
wnder the name of Rochester Plumbing and Heating Contractors.

2. Respondents Richard J. Fabrizi and James J. Rebis are officers
of said corporation. Their address is the same as that of the corporate
respondent. Respondents are now, and for some time last past have
been, engaged in the sale of plumbing and heating equipment and in-
stallation services to the public.

3. As a part of their business, in the ordinary course and conduct
of their business as aforesaid, respondents arrange, and for some time
last past regularly have arranged, for the extension of consumer
credit, as “consumer credit” is defined in Regulation Z, the imple-
menting regulation of the Truth in Lending Act, duly promulgated
by the Board of Governors of the Federal Reserve System.

Respondents’ Answer either flatly denied, or denied knowledge of,
all of the other allegations in the complaint.

A prehearing conference was held in Washington, D.C., on March 2,
1971. Evidentiary hearings were held in Rochester, New York com-
mencing on March 18, 1971, and were concluded on March 22, 1971.

The following abbreviations will sometimes be used herein making
references to the record: Transcript—Tr.; Commission Exhibits—
CX ; Respondents’ Exhibits—RX ; Complaint Counsels’ proposed find-
ings of fact—CPF;* Respondents’ proposed findings of fact—RPF;
Complaint—C; Answer—A.

On the basis of the entire record 2 the hearing examiner makes the
following findings, conclusions and order. All proposed findings not
found expressly or in substance are denied as erroneous, irrelevant or
immaterial.

1. Respondent Fabbis, Inc., is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
New York, with its principal office and place of business located at
128 Barberry Terrace, Rochester, New York. It is doing business under

1 References to proposed findings of the parties include the citation of authority or
reasons submitted therewith on the accuracy of which the hearing examiner has relied
in light of the requirements of the ninety (90) day rule.

2In accordance with the Commission rules reference is made to the principal supporting
items of evidence. The citation of particular references in no way indicates that the entire
record has not been considered. The findings are based on the record as a whole and not
only on the citations to the exhibits or transcript pages specifically noted.

494-841—73——44
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the name of Rochester Plumbing and Heating. Contractors (Tr. 44;
C,A). _

2. Respondents are now, and for some time last past, have been
engaged in the sale of plumbing and heating equipment and installa-
tion services to the public (Tr. 44; C., A.). There was no proof that
respondents have engaged in interstate commerce (Tr. 98-101, 411,
493-495).

3. In the ordinary course and conduct of their business as afore-

said, respondent corporation under the direction and control of the
-individual respondents has arranged and for some time last past,
regularly has arranged, for the extension of consumer credit, as “con-
sumer credit” is defined in Regulation Z, the implementing regulation
of the Truth in Lending Act, duly promulgated by the Board of
Governors of the Federal Reserve System (C., A.; Tr. 85-88, 95, 443
444, 528). ,

A number of customer witnesses testified expressly that respondent
corporation arranged for the extension of consumer credit to them:
(Tr. 61-62; Tr. 110; Tr. 187). Commission Exhibits 256A-59G (Tr.
390) are the bank records in evidence of thirty-six additional instances
in which respondent corporation arranged credit for customers.

4. Subsequent to July 1, 1969, respondent corporation in the ordi-
nary course and conduct of its business and in connection with arrang-
ing for consumer credit, has caused, and is causing, customers to exe-
cute retail installment contracts to finance home improvements on real
property that is used as the principal residence of the customer.

A number of customer witnesses testified that respondent corpora-
tion performed work on a structure which was used as a home and that
was the principal residence-of the witness and his or her spouse (Tr.
56-57; 1051063 132; 166; 182; 236-237; 2535 263-264 ; 280; 315; 335—
336; 357). ~

5. Respondent corporation employed workmen to install the plumb-
ing and heating equipment it sold to its customers (Tr. 80).

6. No waivers of workmen’s liens were presented at the hearing
(CPF 6), however, the corporate respondent specifically waived any
security interest or right of lien in connection with each transaction
(RPF 5). ’

7. In consumer credit transactions respondents have failed to render
consumer creeit cost disclosures to their customers prior to consumma-
tion of their transactions.

- A number of customer witnesses who testified at the hearing indi-
cated that he or she discussed the method of payment with respond-
ents’ salesman before or at the time the sales agreement was executed
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and that it was understood that respondents would arrange for the
extension of credit to them (Tr. 61; 1105 137;173; 189-190; 212-213;
249 ; 256-257; 282-283 ; 317; 340-342; 361-362). - :

Mr. Apostalou, one of the respondents’ salesmen, testified that the
first thing diseussed with a customer who indicated an intent to make
a purchase was the method by which paymeﬁf would be made (Tr.
478-479). Mr. Rease testified that the company wants to know that
it is going to be paid so that the method of payment is discussed with
the customer (Tr. 432, 440).

Mr. Apostalou testified that he would contact Mr. Rease after a
contract was signed in order to have him come out to a customer’s
home and seek execution of the bank papers (Tr.478).

Mr. Rease’s testimony indicated that by the time he arrived at the
home of a customer, to arrange for the extension of consumer credit,
the sales contract would already be signed (Tr.432).

Thus, the consumer witnesses would not receive the consumer credit
cost disclosures prior to execution of the sales proposal or of the retail
installment contract. (Tr. 62; 108-112; 116; 135-137; 168-169; 186—
189; 219214 ; 241-243; 258 ; 282-284 ; 317-318; 357-361).

8. In connection with consumer credit transactions respondents ob-
tained from customers written acknowledgment of receipt of docu-
ments containing spaces for consumer credit cost disclosures, but in
some instances, nevertheless, failed to provide customers with a com-
pleted copy of such disclosures. S ; ‘

Customer witnesses presented by counsel supporting the complaint
testified that respondents failed to provide them with a fully completed
retainable copy of consumer credit cost disclosures. The documents in
cevidence, nevertheless, reveal that each customer signed an acknowl-
edgment of receipt of the disclosures. (Tr. 116-117, CX 10-A ; Tr. 137,
CX 12-A ; Tr. 169, CX 8-B; Tr. 187-189, CX 11-A ; Tr. 214-216, cxX
14-B; Tr. 241, CX 9-C; Tr. 258-260, CX 17-C; Tr. 285-286, 288 CX
21-B; Tr. 323, CX 15-B; Tr. 345-346, CX 24-A; Tr. 360, CX 18-B).

9. In connection with consumer credit transactions, respondents
obtained from customers written acknowledgment of receipt of notices
of right of rescission, but failed, in fact, to provide each such customer
who it is claimed had the right to rescind with any copies of such
notices. ' o S

Customer witnesses testified that they did not receive a copy of these
notices of right of rescission to retain. However, the documents reveal
that receipt therebf was acknowledged (e.g. Tr. 1703 116-117; CX
10-C, 10-D; Tr. 187, 148, CX 12-C, D; Tr. 216; Tr. 258, CX 17-C,
D; Tr. 288; Tr. 823, CX 15-D, E; Tr. 845-346; CX 24-C, D; Tr. 360,
CX 13-D, E).
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10. Having entered into credit transactions with their customers,
respondents failed to delay making any physical changes in their cus-
tomers’ property, performing any work or making any deliveries to
the residences of such customers, for the duration of a three-day period.
A number of customer witnesses testified that the respondents com-
menced performance of the work during the first three days after
the contract was signed (Tr. 62, 67; 111; 138-139; 172; 189; 217; 245;
262; 291; 317; 348 362).

11. In such credit transactions, respondents did not obtain valid
waivers of the right of rescission from such customers. A number of
customer witnesses testified that there was no emergency situation
requiring that the work upon their homes be performed.before expira-
tion of the three-day period (Tr.117;172;208).

Although respondents’ counsel elicited testimony from several of

Commission witnesses indicating that they believed they had executed
waivers of their right of rescission (Tr. 171; 204-205) the witnesses
testified that there was no bona fide emergency situation requiring
immediate performance of the work (Tr. 172;190).
- A witness from one of the banking institutions testified that he had
examined the records of transactions arranged with his bank by re-
gpondents during the period of July 1, 1969, through December 30,
1969, and was unable to find any waivers of the right of rescission in
the bank files for the period of July 1, 1969, through December 1969
(Tr. 387). George Rease, respondents’ general manager, testified on
cross-examination that, during the period covered by the Commission’s
investigation no valid waivers of the right of rescission were obtained
(Tr. 446-447). Respondent Rebis confirmed that some waivers that
had been obtained were deemed inadequate by counsel and were thrown
away upon counsel’s advice (Tr. 540-541). '

12. Shortly before the hearings in this matter were scheduled, re-
spondents’ attorneys were supplied with a list of complaint counsel’s
prospective witnesses. Thereafter, Mr. Rebis, one of the individual re-

" spondents, contacted a number of prospective witnesses and sought to
obtain handwritten statements (Tr. 537-539). Mr. Larmon, the re-
spondents’ customer relations man, accompanied Mr. Rebis to the
homes of the prospective Federal Trade Commission witnesses. He
made notes, ‘then asked that witness copy, in his or her own hand-
writing, a statement embodying what was contained in the notes (Tr.
495-506).

A number of the Commission’s witnesses testified that they executed
such statements for respondents. However, each one also testified
~under oath, contrary to the written statement, at the hearing and in-
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dicated that the contradictory written statements were in error (Tr.
141; 146-148; 202-203 ; 231-232; 306308 ; CPF 12).

13. During the hearing, respondents also produced certain question-
naires signed by customer witnesses, entitled “Help Us Maintain Good
Business,” and offered them into evidence to contradict the sworn testi-
mony of these witnesses. Because of the manner in which these docu-
ments were procured and because of the concealment of their true pur-
pose by respondents employees, the hearing examiner accepts the sworn
statements given at the hearing.

The questionnaire was prepared as a result of the Commission’s in-
vestigation (Tr. 532-533). Examination of these questionnaire forms
reveals that part of Question 2 relate to allegations of violations which
were subsequently brought against the company by the Commission
(RX17,9,11,13,15,16).

Representatlves of the respondents called upon every credit cus-
tomer with whom the company dealt during the period covered by the
investigation (Tr. 550) and, in some instances, the salesman who sold
the equipment to the customers interviewed was the same person who
came with the questionnaire (Tr. 552).

The method by which these questionnaires were completed was con-
fusing and lent itself to erroneous answers being obtained. The com-
pany’s representative read each question orally to the respective signer
(Tr. 468) and marked or checked off the answers himself (Tr. 467).
Although Question 2 of the questionnaire referred to the respective
customer’s receipt or non-receipt of certain documents, the questioner
did not have any samples of those documents available for the cus-
tomer’s examination (Tr. 488). The company’s representative asked
to see the documents that the customers had in their possession; some
had them and others did not (Tr. 488). The customers were not in-
formed as to the true purpose of the questionnaire. Although, one of
the salesmen who went around with the questionnaires explained that
they were merely designed to see if the company’s customers received
required papers and knew their rights (Tr. 482). Mr. Larmon, the cus-
tomer relations man of the company, testified that he himself did not
know the true purpose of the questionnaire (Tr. 505-508). Mr. Kramer,
another company salesman, testified that it was merely to help the
company maintain good business (Tr. 476).

Mrs. S7c7epansk1, one of the customer witnesses, testified that she
believed the questionnaire which she executed (RX 4) was a public
relations device (Tr. 178). She also stated that she was not told the
significance of the document or the reason for its execution (Tr. 179).

Mrs. Simon testified that she did not pay much attention to the
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questionnaire before signing (Tr. 199). She did not even look at it
(Tr. 200). ' : ’ .

Mrs. Grodner testified that she only signed the questionnaire because
* the company’s representative, who came with it, promised that she
would thereafter be furnished with copies of everything which she had
signed at the time the transaction was entered into (Tr. 250).

Mr. Crews testified that the answers contained in the boxes in the
questionnaire were not true and never had been true (Tr. 272-274).

Mr. Zimmer testified that the respondents’ representatives came
around with the questionnaire and indicated that the company had
found a number of incomplete papers behind a desk and that they
wanted to be sure he had received all documents which he was entitled
to and that it was to be used merely for public relation purposes (Tr.
302, 305). He also stated that he did not read the statement (Tr. 304).

Mr. Dunbar testified that he did not read the statement and that
the answers were marked by the company’s representative (Tr. 355).

The statements contained in the questionnaire are unclear and
capable of misinterpretation. The testimony of Mr. Henning
indicates the possibility of misinterpretation because of the omission
of dates (T'r.75-76). »

Mr. Wiemer testified that he did not understand the questions
asked in the questionnaire (Tr. 119). Mrs. Szczepanski stated that
she did not understand the questions and only later realized that what
she had signed was not the truth (Tr. 179). Mrs. McKnight testi-
fied that her answers to the questionnaire were erroneous (Tr. 229-
931).

14. Respondents Richard J. Fabrizi and James J. Rebis are officers
of said corporation. Their address is the same as that of the corporate
respondent. (Admitted by Respondents’ Answer, and Amended An-
swer to Paragraph One of the Complaint, and Stipulation (Tr. 44).)

15. Respondents Richard J. Fabrizt and James J. Rebis are re-
sponsible for the acts and practices of Fabbis, Inc., with regard to
the requirements of the Truth in Lending Act.

Mr. Fabrizi testified that he and Mr. Rebis are the president and
vice president, respectively, of the corporate respondent, and have
been such since the firm’s incorporation in 1963 (Tr. 84-86). They are
its chief operating officers, being the company’s general manager (Tr.
78) and its sales manager (Tr. 85). During the entire corporate
existence the individual respondents, Messrs. Fabrizi and Rebis, have
been the company’s sole stockholders, sharing the stock equally (Tr.
84, 86, 411). In essence, the company is a continuation of the informal
partnership between these individuals which was begun several years
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The next serious question involves the credibility of the consumer
witnesses. Respondents take the position that because the witnesses,
prior to the trial, signed statements for the respondents that were
contradictory to their testimony (some both in the form of question-
naires and also in the form of written statements and others in the
form of questionnaires only) their testimony should be given no
weight. We disagree.

The questionnaires were presented as a form of public relations
device. “Help Us Maintain Good Business” was the title. These ques-
tionnaires were made out after the investigation by the Federal Trade
Commission was commenced, and designed, not by counsel who would
have had a responsibility to the Commission to insure that they were
properly taken, but, by employees of the corporate respoundent who
were wholly untrained and who were clearly interested in securing
the “right” answers. The written statements were not secured until
after the complaint was issued and the list of witnesses submitted to
counsel. These too were taken, not by counsel, but by one of the re-
spondents accompanied by another employee. One witness was told
that she could avoid coming to the hearing if she signed ('Tr. 202-203).
Under the circumstances, the weight of the combined testimony under
oath that the questionnaires and statements were false makes it
much more probable than not that the respondents had failed to abide
by the Truth in Lending Act and regulations. This is particularly
true when the recollection of the respondents’ employees was vague
concerning their instructions in securing the questionnaires and con-
cerning the events which gave rise to the requirements for notice of
rescission and delay of commencement of the work. Moreover, sev-
eral of respondents’ witnesses made it clear that the question of how
the financing was to be done was discussed before the sales proposal
was signed and at that time the prerequisites of disclosure were not
complied with so that the customers had no opportunity to compare
financing costs. The contention that the transactions started out as
cash transactions and only later credit was sought is inherently in-..
credible, despite the form of the proposal.® The witnesses made it very
apparent in their testimony that they they could not afford the large -
expenditures required and had to secure financing. We turn next to the
far more serious question of the waiver of lien by respondents.

Respondents contend and the papers filed establish that they waived
any lien they would secure on the property. Thus, they claim the trans-
action does not create any security interest and accordingly it is not

5 We need therefore not consider the claim by respondents that they had secured an
Interpretation from the Chief of the New York Office of the Federal Trade Commission

that In the case of financing, not discussed at the time of the proposal but later requested,
the provisions of the act and regulation have no application.
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rescindable. Respondents further claim that an 1nterpretat10n to this
effect was secured from the Chief of the New York Office of the
Commission.® -

Complaint counsel take the position that even though the waiver
might be effective to prevent respondents from securing a lien on the
property for themselves, the New York lien law creates a lien in favor
of their workmen and thelr material supplies in the event that the
wages or material charges are not paid” and it was the purpose of
the Truth in Lending legislation to require that all liens be consid-
ered even though not under the control of the lender. This posi-
tion, it seems to the undersigned is Wholly unwarranted. It would

make it 1mp0531b1e ever to secure a waiver because, particularly in
the case of union labor where the union may dispatch the employees di-
rectly to the job, the employer would not even know who they were at
the time the transaction was entered into and could not secure waivers
from them. There is moreover, here, no claim that the materialmen
were unpaid or that the workmen did not receive their wages. To the
contrary, the materials were paid for in the normal course in advance
of their delivery to the job. Unless the law and regulations are to be
construed to require a waiting perlod and a right to rescission in all
cases—which is clearly not true since a waiver by the customer in cases
of emergency is provided for *—there cannot be a requirement that the
possible liens of workmen and materialmen must be waived also. By
reason of the waivers of the banks and of the respondents, it seems to
me that this phase of the charge must be dismissed.

This is not, however, dispositive of the proceeding. Paragraph Five
of the complaint contains the following charge:

In connection with the consumer credit transactions set forth in Paragraphs
Three and Four® hereof, respondents prepare documents containing consumer

0 Since the person by whom the interpretation was allegedly given was not called to
deny it, we must assume that the claim was correct. While as a matter of law such inter-
pretation may carry little weight, from the standpoint of the public interest in issuing
an order in this matter it may be very significant.

" McKinneys “Lien Law’ Volume Article 1, 1-3.

81 have not discussed the waiver by the customer of the waiting period because respond-
ents admit that the waivers secured were inadequate.

? The paragraphs referred to provide as follows:

Paragraph Three: In the ordinary course and conduct of their business as aforesaid,
respondents arrange, and for some time last past regularly have arranged, for the extension
of consumer credit, as ‘“consumer credit” is defined in Regulation Z, the implementing
regulation of the Truth in Lending Act, duly promulgated by the Board of Governors of
the Federal Reserve System.

Paragraph Four: Subsequent to July 1, 1969, respondents in the ordinary course and
conduct of their business and in connection with their arranging for consumer credit, have
caused, and are causing, customers to execute retail installment contracts, herein referred
to as “the contract,” which results or may result in a security interest being retained or
acquired in real property which is used or is expected to be used as the principal residence
of the customer. The customers thereby have the right to rescind such transactions, as
provided in Section 226.9(a) of Regulation Z.



690 FEDERAL TRADE COMMISSION DECISIONS
Initial Decision 81 F.T.C.

credit cost disclosures required by Section 226.8 of Regulation Z and obtain from
customers written acknowledgment of receipt of these disclosures, but in some
instances mnevertheless fail to provide the customer with a copy of such dis-
closures, as required by Seetion 226.8(a) of Reaulatmn Z.

This it seems to the hearing examiner includes a charge that the
customer is not provided with the cost_disclosures prior to the time
he or she signs the sales proposal. This is true because Section 226.8
(a) of Regulation Z specifically provides:

(a) General rule. Any creditor when extending credit other than open end
credit shall, in accordance with § 226.6 and to the extent applicable, make the
disclosures required by this section with respect to any transaction consum-
mated on or after July 1, 1969,  Except as provided in paragraphs (g) and (h)
of this section™ such disclosures shall be made before the transaction is con-
summatced. At the time disclosures are made, the creditor shallfurnish the cus-

-tomer with a duplicate of the instrument or a statement by which the required
disclosures are made and on which the creditor is identified. All of the dis-
closures shall be made together on either

(1) The note or other instrument ewdencmg the obhgahon on the same side
of the page and above or adjacent to the place for the customer’s signature; or

(2) One side of a separate statement which identifies the transactlon. (Em-
phasis and Footnote added)

- Admittedly, it was the practice of the salesmen prior to November
or early December 1969 when Mr. Rease was in sole charge of handling
the “bank papers” to secure the commitment in the sales proposal and
-then to call Mr. Rease to come over to'the customer’s house and have the

1 The subsections referred to have no applicability. They read as follows :

(g) Orders by mail or telephone. If a creditor receives a purchase order or a request
for an extension of credit by mail, telephone, or written communication without personal
solicitation, the disclosures required under this section may be made any time not later
than the date the first payment is due, provided :

(1) In the case of credit sales, the cash price, the downpayment, the finance charge,
the deferred payment price, the annual percentage rate, and the number, frequency, and
amount of payments are set forth in or are determinable from the credltor s catalog or

other printed material distributed to the public; or

(2) In the case of loans or other extensions of credit, the amount of the loan, the
finance charge, the total scheduled payments, the number, frequency, and amount of pay-
ments, and the annual percentage rate for representative amounts or ranges of credit are
sct forth in or are determinable from the creditor’s printed material distributed to the
public, in the contract of loan, or in other printed material delivered or made available
to the customer.

(h) Series of sales. If a credit sale is one of a series of transactions made pursuant to
an agreement providing for the addition of the amount financed plus the finance charge
for the current sale to an existing outstanding balance, then the disclosures required under
this section for the current sale may be made at any time not later than the date the first
payment for thatssale is due, provided :

(1) The customer has approved in writing both the annual percentage rate or rates
and the method of treating any unearned finance charge on an existing outstanding balance
in computing the finance charge or charges ; and

(2) The creditor retains no security interest in any property as to which he has received
payments aggregating the amount of the sale price including any finance charges attribut-
able thereto. For the purposes of this subparagraph, in the case of items purchased on
different dates, the first purchased shall be deemed first paid for, and in the case of items
purchased on the same date, the lowest priced shall be deemed first paid for.
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1. Failing to provide any customer prior to consummation of
the transaction with a copy, which the customer may retain, of all
disclosures required to be made by Section 226.8 of Regulation Z,
in the form and manner prescribed ‘therein, as required by Sec-
tion 226.8(a) of Regulation Z. o

2. Failing, in any consumer credit transaction or advertisement,
to male all disclosures required by Sections 226.6, 226.8, 226.9 and
996.10 of Regulation Z, in the manner, form and amount pre-
scribed therein. ‘

It is further ordered, That a copy of this order to cease and desist
be delivered to all present and future personnel of respondents en-
gaged in the consummation of any credit sale, and that respondents
secure from each such person a signed statement acknowledging re-
ceipt of said order. '

It is further ordered, That respondents notify the Commission at
least thirty (30) days prior to any proposed change in the corporate
respondent, such as dissolution, assignment, or sale, resultant in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries, or any other change in the corporation which may affect
compliance obligations arising out of the order.

CONCURRING STATEMENT oF CHAIRMAN KIRKPATRICK

T have serious reservations about the validity of Sections 226.9(a)
and 226.2(z) of Regulation Z insofar as they define nonconsensual
mechanics’ liens arising by operation of law to be security interests
which trigger the Act’s rescission provisions. I would not have inter-
preted Section 125(a) of the Act in this way, and I believe the Board
may have exceeded its authority in so doing.

T am reluctant, however, to take a position which, if adopted by the
majority, would result in an unreviewable decision to terminate most
governmental enforcement in this regard. The opportunity for ap-
pellate review is foreclosed, of course, when the Commission decides an
issue in the favor of the respondent. That factor alone would not ordi-
narily influence my judgment. In this particular instance, however,
1 believe that for a variety of reasons the Commission’s decision should
e subject to the scrutiny of full judicial review.

The validity of the regulations here at issue presents a close ques-
tion—one which involves a difficult matter of statutory interpreta-
tion. As the majority notes, courts in two jurisdictions have dis-
agreed on whether or not Section 125(a) of the statute applies in the
factual situation here present. The statute itself provides little guid-
ance in determining the precise limits of the Board’s discretion in
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of physical changes in the customers’ property and the commencement
of work or service.

The respondents are Fabbis, Inc., a New York corporation doing
business as Rochester Plumbing and IIeatmrr Contractors, as well as
the individuals Robert J. Fabrizi and James J. Rebis, named individ- -
unally and as officers of the named corporation. The respondents, at
the time of the hearing and prior thereto, engaged in the sale of plumb-
ing and heating equipment and installation services to the public.

The administrative law judge, in his initial decision, held that re-
spondents systemmatically failed to afford prospective customers the
disclosure of credit costs before the sales order was executed and a
downpayment made; thus, that the requirements of Section 226.8(a)
of Regulation Z were not met and the purpose of the Act-not carried
out. He included in his initial decision an order to prohibit such prac-
tices. The administrative lJaw judge failed to find a violation of law,
however, insofar as the respondents were charged with failing to pro-
vide their customers with notices of the right of rescission as required
by Section 226.9(b) of Regulation Z and with -the failure to delay
performance during the three day rescission period required by Sec-
tion 226.9(c) of Regulation Z. On the two latter charges the adminis-
trative law judge agreed with respondents’ contention that since the
corporation and the banks providing the loan money had waived any
security interest they might have in the property there was thus no
right of rescission for the customer. He rejected complaint counsel’s
position that liens created by operation of law, such as workmen’s
and materialmen’s liens, constituted a security interest under the Act
and made the tmnsacmo_ns rescindable.

Complaint counsel appeals from the part of the initial decision in
which the administrative Jaw judge failed to find violations of law as
charged in the complaint, contending that he was in error in not hold-
ing respondents’ credit transactions to be rescindable and therefore
subject to the requirements of the Act and Regulation Z covering the
customer’s right of rescission. Complaint counsel requests that the
order prohibit for the future all the violations charged, and in addi-
tion he seeks a provision in the order which would require respondents
to afford their customers in prior transactions the right to rescind such
transactions.

Except for a question on the scope of the order, there is only one
issue of substance raised by complaint counsel’s appeal It is whether
or not respondents’ credit transactions are rescindable transactions,
and therefore subject to Section 125 of the Act and to Section 226.9 of
Regulation Z providing a right of rescission, where respondent cor-
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_security interest is or will be retained or acquired” (§226.9(a))
(emphasis supplied). The Board also defined the term “security in-
terest” to include liens created by operation of law (§226.2(z)). The
court upheld the Reserve Board’s regulations on this point. It rea-
soned in part that a contract to renovate, remodel or repair a house
imports the materials will be furnished in connection with that work;
and that, therefore, émplicit in the contract is a provision that a lien
will attach to secure payment for the work and the materials. We be-
lieve it is clear from the decision that the court’s reasoning and its
holding covers all nonconsensual security interests, including the
mechanic’s liens granted by statute to the creditor as a contractor or
supplier, as well as mechanic’s liens granted to third parties not privy
to the original contract, such as subcontractors, laborers and others,
for their work, services or materials.

Accordingly, we hold that respondents violated the Act and Regu-
Jation Z not only in the respects found by the administrative law judge
but also in the other respects charged in the complaint, 7.e., for failing
to provide notice of rescission and for failing to delay performance
within the three-day period provided by law.

- There is no direct issue before the Commission on the validity of
respondents’ waiver policy. That issue would have been before us had
respondents shown that all security interests were waived, including
the mechanic’s liens of their workmen and others. In the circumstances
there is no need to inquire into the validity and appropriateness of the
waivers. They were incomplete and so the defense must fail.*

It should be noted, however, that Section 226.901 also provides that
if, as a result of the transaction, a security interest is or will be retained
or acquired by a subcontractor, workman or other person, the trans-
action is rescindable and the creditor then would be responsible for
delivering the rescission notice and the apphcable disclosures and for
delaying performance. '

4 Neither the Act nor Regulation Z expressly provides for the waiver of security in-
terests. The only explicit language on waiver they contain is that for the customer’s
waiver of his right of rescission under certaln emergency-type circumstances (see Section
125(d) of the Act and Section 226.9(e) of Regulation Z). The concept of a wailver of
security interest by the creditor appears in Section 226.901 of the Reserve Board’s
“interpretations” of Regulation Z. This interpretation section provides that where a
creditor cffectively waives his right to retain or to acquire a mechanic’s or a materialmen’s
lien he has not retained or acquired that security interest. Under this interpretation, if
all security interests are waived, the transaction is not rescindable and the creditor does
not have to comply with Section 125 of the Act and the regulation concerning the con-
sumer’s right of reseission.

It should be noted, however, that Section 226.901 also provides that if, as a result
of the transaction, a security interest is or will be retained or acquired by a subcontractor,
workman or other persop, the transaction is rescindable and the creditor then would be
responsible for delivering the rescission notice and the applicable disclosures and for
delaying performance. »

494-841—73
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As indicated above, complaint counsel, so far as remedy is concerned,.
contends for a new paragraph in the order which would require re-
spondents on past sales between July 1, 1969 and January 18, 1971,
for which they arranged the extension of consumer credit and in which
a security interest in real property was retained or acquired, to afford
the customers involved, within fourteen days of the receipt of a speci-
fied notice, the opportunity to rescind the transactions. The Commis-
sion’s order, he argues, can and should compel respondents to give
their credit customers what they are entitled to under the Act and
regulations. He claims that such a remedy will bear more than a
reasonable relationship to the violations uncovered. Complaint counsel
cites the relief granted by the hearing examiner in another matter,
Charnita, Inc., ¢t al., Docket o, 8829.

The Commission, on June 6, 1972 [80 F.T.C. 892], issued its own
decision in that Charnita matter, holding, among other things, that so
far as certain lot-buying customers were concerned those respondents
bad “an unfulfilled and continuing duty to give notice, in accordance
with Section 226.9 of Regulation Z, of the customers’ right of rescis-
sion.” The Commission there further stated that “[u]ntil such notice
is given, respondents are thus in a continuing violation of the statute.”

We do not believe that the same approach is justified on the facts
in this proceeding. Charnita concerned land sales, not home improve-
ment sales as in this case. The installations and alterations involved
in home improvement transactions cannot easily be undone, if they
can be undone at all. These improvements are generally of a permanent
nature, such as the installation of a new hunac new air conditioning
equipment and the like. Removal of this equipment will often be im-
practical and possibly damaging to the heuse in which it is iustalied.
IMurthermore, renoval could jead to additienal expenses to the hone
owner. Inflation and other factors might easily make replacement more
costly than was the original installation. In such a case a mere right
to rescind, without more, vroui 1 not restore the customer to his prior
position and might be detrimental to Lim if the seller in fact removed
the ((mﬂn..t\*lb.

A provision in the Reserve Board’s regulation covering the right of

escission (; ction 226.9(d) of chu,at;oa Z) appears to be divected
to this situation. It states in part:

If the creditor bas delivered any property to the customer, the customer may
retain possession of if. Upon the performance of the creditor’s obligations under
this section, the customer shall tender the property to the creditor, except that
if return of the property in kind would be impracticable or inequitable, the
customer shail tender its reasonable value. * * *»
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While the record here has not been developed on this point, it may
be assumed that in most of the transactions return of the creditor’s
property would be impracticable and so cancellations would neces-

sarily raise problems as to the return of “reasonable value.” Very
likely each sitnation would require individual negotiation to arrive at
equitable resuits. We further assume in these situations of cancellation
that under the Board’s rule the customer would have the option of
removal or of tendering reasenable value, though this is not altogether
ciear,

This matter, therefore, raises problems, as mentioned, of likely ad-
justments and negotiations not present in Charnite and the facts
developed in this record are inadequate to make appropriate determi-
nations as to just how such an order would work or what its impact
would be insofar as the home owners are concerned or the respondents.

Vithout greater factual details on this point we do not believe that an
order looking to past transactions is justified on this record.

In our view, it would not be helpful to remand this matter for the
taking of additional evidence on the scope of the order. Time is im-
portant.in order to provide protection to respondents’ future customers.
We believe that a broader public interest will be served by seeking an
immediate enforcement of a prospective order to cease and desist rather
than to suffer the inevitable delays which would result from a remand
for further facts.

In connection with the order, there is one further point which should
be mentioned. The administrative law judge, in footnote 6, page 12
[p. 699, herein]. stated that.he assumed the corvectiess of respondents’
¢laim to the effect they were advised by the head of the New York
office that their transactions because of their waiver poliey were not
rescindable. I¥e based this assumption on the fact that the pClSOI‘).
referred to was nr*f ealled to deny the claim. The next sentence in the
footnote reads: “While as a matter of law such interpretation [by the
New York office head] may carry little weight, from the standpoint
of the public interest in issuing an order in this matter it may be very
significant.” Whether or not the administrative law judge’s assump-
tion is warranted, we do not agree with the sentence above quoted if he
ns by this thet the Commission is thereby in some way not fully
free to issue an appropriate order in this ease in the public intevest.
No principle of equitable estoppel bars the Clommigsion from the per-
formance of its duty because of the mistaken action of subordinates.
Double Eagle Lubricants v. .70, 360 F. 2d 268,270 (10th Cir. 1965).
To prevent any misinterpretation on the iscue we will strike the
footnote.

4
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Accordingly, complaint counsel’s appeal will be granted to the ex-
tent above indicated and otherwise denied. The initial decision of
the hearing examiner will be modified so as to conform to the views
expressed in this opinion and as modified adopted as the decision of
the Commission.

Finan Orprr

This matter having been heard by the Commission upon complaint
counsel’s appeal from the administrative law judge’s initial decision
and upon briefs and oral argument in support thereof and in opposi-
tion thereto; and :

The Commission having rendered its decision determining that the
initial decision should be modified in accordance with the views and
for the reasons stated in the accompanying opinion and as modified
adopted as the decision of the Commission :

1t is ordered, That pages 123 and 13 [supra at 688-90] of the admin-
istrative law judge’s initial decision be modified as follows:

witnesses made it very apparent in their testimony that they could not afford
the large expenditures required and had to secure financing. We turn next to the
far more serious question of the waiver of lien by respondents.

Respondents contend that they waived any lien they would secure on the
property. Thus, they claim the transaction does not create any security interest
and accordingly it is not rescindable. Respondents further claim that an inter-
pretation to this effect was secured from the Chief of the New York Office of
the Commission.

Complaint counsel take the position that even though the waiver might be
effective to prevent respondents from securing a lien on the property for them-
selves, the New York lien law creates a lien in favor of their workmen and
their material suppliers in the event that the wages or material charges are
not paid ¢ and it was the purpose of the Truth in Lending legislation to require
that all liens be considered even though not under the control of the lender. The
position of complaint counsel is correct for the reasons stated by the court in
Gardner and North Roofing and Siding Corporation v. Board of Governors of
the Federal Reserve Board, 464 F. 2d 838 (D.C. Cir. 1972) ; 4 CCH Consumer
Creadit Guide § 99159. Accordingly, respondents’ transactions shown on this ree-
ord were rescindable and subject to the requirements of § 226.9 of Regulation Z
governing the customer’s right to rescind.

Paragraph Five of the complaint contains the following charge :

“In copnection with the consumer credit transactions set forth in Para-
graphs Three and Four? hereof, respondents prepare documents containing
consumer credit cost disclosures required by Section 226.8 of Regulation Z
and obtain from customers written acknowledgment of receipt of these dis-
closures, but in some instances nevertheless fail to provide the customer
with a copy of such disclosures, as required by Section 226.8(a) of Regula-
tion Z.”

This it seems to the hearing examiner inecludes a charge that the customer is
not provided with the cost disclosures prior to the time he or she signs the sales
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with any consumer credit sale, as “consumer credit” and “credit
sale” are defined in Regulation Z (12 C.F.R. § 226) of the Truth
in Lending Act (Pub. L. 90-321, 15 U.8.C. 1601 ¢t s¢q.), do forth-
with cease and desist from: ‘

1. Failing to provide any customer prior to consummation
of the transaction with a copy, which the customer may re-
tain, of all disclosures required to be made by Section 226.8
of Regulation Z, in the form and manner prescribed therein,
as required by Section 226.8(a) of Regulation Z.

2. Failing, in any transaction in which a security interest
is or will be retained or acquired in real property which is
used or is expected to be used as the principal residence of
the customer, to provide each customer with notice of the
right to rescind, in the form and manner specified by Section
226.9(b) of Regulation Z, prior to consummation of the
transaction.

3. Making any physical changes in a customer’s property
or performing any work or services for the customer on
such property before expiration of the rescission period pro-
vided for in Section 226.9(a) of Regulation Z, in any trans-
action in which a security interest is or will be retained or
acquired in real property which is used or is expected to be
used as the principal residence of the customer, as provided
in Section 226.9(c) of Regulation Z. '

4. Failing, in any consumer credit transaction or adver-
tisement, to make all disclosures required by Sections 226.6,
996.8, 226.9 and 226.10 of Regulation Z, in the manner, form
and amount prescribed therein.

It is further ordered, That a copy of this ovder to cense and
desist be delivered to all present and future personnel of respond-
ents engaged in the conswinmation of any credit sale, and that
respondents secure from each such person a signed statement
acknowledging receipt of said order. :

It is further ordered, That respondents notify the Clomniission
at least thirty (30) days prior to any proposed change in the
corporate respondent, such as dissolution, assignment, or sale,
resultant in the emergence of a successor corporation, the crea-
tion, or dissolution of subsidiaries, ov any other change in the
corporation which-may affect compliance obligations arising out
of the order. .

1t is further ordered, That the initial decision of the acdministrative
faw judge, as modified herein, be, and it hereby is, adopted as the de-
cision of the Commission.
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1t is further ordered, That respondents herein shall, within sixty
(60) days after service upon them of this order, file with the Com-
mission a report, in writing, signed by such respondents, setting forth
in detail the manner and form of their compliance with the order to
cease and desist. :

Chairman Kirkpatrick concurring in the disposition of this
proceeding. ©

IN TaE MATTER OF

CAL-ROOF WHOLESALE, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-2307. Complaint Oct. 30, 1972—Decision, Oct. 30, 1972

Consent order requiring a Portland, Oregon, wholesaler and distributor of
building materials, including residential siding products, among other
things to cease misrepresenting any aspect of contests or other promotional
schemes or devices; misrepresenting the quality or properties of its sid-
ing or other building products; and representing that its products are
guaranteed unless pertinent information with respect thereto is clearly
‘and conspicuously disclosed.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Cal-Roof Whole-
sale, Inc., a corporation, and Morris Greenstein, individually and as
an ofiicer of said corporation, hereinafter referred to as respondents,
have violated the provisions of said Act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint, stating its charges in
that respect as follows:

Paracraru 1. Respondent Cal-Roof Wholesale, Inc., is a corpora-
tion organized, existing and doing business under and by virtue of
the laws of the State of Oregon, with its principal office and place
of business located at 110 S.E. Taylor, Portland, Oregon.

Respondent Morris Greenstein is an officer of the corporate respond-
ent. He formulates, directs and controls the acts and practices herein
described. His business address is the same as that of the corporate
respondent.



