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policies, acts and practices of that corporation is not sufficient
grounds for concluding that it is no longer necessary to hold him
as a respondent in order to serve this purpose.

Petitioners having failed to show that changed conditions of fact
or law require that the order be set aside as to respondent Ira Rubin,
or that the public interest so requires, as provided by Section
8.72(b) (2) of the Rules of Practice:

It is ordered, That petitioners’ request that the order to cease and
desist be set aside as to Ira Rubin in his individual capacity be, and
it hereby is, denied.

CRUSH INTERNATIONAL LIMITED, ET AL. Docxer 8853
DR. PEPPER COMPANY Docxrer 8854
THE COCA-COLA COMPANY, ET AL. Docker 8855
PEPSICO, INC. Docrzr 8856
THE SEVEN-UP COMPANY Docker 8857
NATIONAL INDUSTRIES INC., ET AL. Docker 8859

Order, March 23, 1972

Order denying respondents’ motions to dismiss complaints for failure to join
respondents’ bottlers as indispensible parties.

Orper Ruring oNn Motions 10 Disaiss ror FAILURE
TO JOIN INDISPENSABLE PARTIES

This matter is before the Commission upon requests for permission
to file interlocutory appeals by the respondents in Docket Nos. 8853—
8857 and Docket No. 8859, upon complaint counsel’s response thereto,
filed February 17, 1972, and upon respondent Dr. Pepper Company’s
response to complaint counsel’s reply, filed February 29, 1972.* Al-

1The motions are as follows: Crush International Limited, Docket No. 8853—appli-
cation for leave to flle an interlocutory appeal or to treat motions as certified filed
February 4, 1972; Dr. Pepper Company, Docket No. 8854—request for permission to
file an interlocutory appeal from the order of the hearing examiner denying respondent’s
motion to dismiss the complaint for failure to join indispensable parties and for a
stay of proceedings, and request for permission to file an interlocutory appeal from
the order of the hearing examiner denying respondent’s motion to amend the complaint
to join the Dr. Pepper Company bottlers as co-respondents filed February 4, 1972. The
Coca-Cola Company, Docket No. 8855—application (I) for leave to file interlocutory
appeals and (II) to treat motions to dismiss as certified filed January 18, 1972; Pepsico,
Inc., Docket No. 8856—application for leave to file interlocutory appeal or to treat
motions as certified filed January 81, 1972; The Seven-Up Company, Docket No. 8857—
application for permission to file (1) appeal for de novo consideration of respondent’s
motion to dismiss, or (2) interlocutory appeal filed January 31, 1972; National Indus-
tries, Inc., Docket No. 8859—respondents’ request for permission to file interlocutory
appeal from the hearing examiner’s order denying motion to dismiss the complaint for
failure to join indispensable parties filed February 3, 1972,
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though the motions are not identically styled and vary somewhat in
the specific relief sought, they nevertheless involve the same question
and will therefore be considered together.

The question arises as a result of complaints issued by the Com-
mission against several soft drink companies challenging the legality
of respondents’ contracts with their respective bottlers. Respondents
take the position that their bottlers are indispensable parties to these
proceedings and that absent their joinder the complaints should be
dismissed. Motions to this effect were denied by the examiner and
these requests for permission to appeal followed. Before considering
these requests we will deal with the procedural issues of the exam-
iner’s authority to rule on a motion to amend the complaint by the
addition of parties to Commission proceedings and his authority to
rule on motions to dismiss.

I

The Commission has consistently taken the position that the exam-
iner has no authority to amend a complaint by the addition or dele-
tion of parties except to the extent that his ruling deals with matters
of procedure rather than substance such as the deletion of an indi-
vidual respondent who has deceased or the substitution of respond-
ents improperly named, etc. The same applies to motions to dismiss
because both involve the “reason to believe” concept of Section 5
which only the Commission itself can express. Both issues were
mvolved in the Suburban Propane Gas Corp. case, Docket No. 8672,
Order Ruling on Interlocutory Appeals, May 25, 1967, CCH Trade
Reg. Rep. [1967-1970 Transfer Binder] 717,965 [71 F.T.C. 1695].
On the issue to amend the complaint by a joinder of an additional
party we there held that it should have been certified to the Commis-
sion. As to the motion to dismiss we stated as follows:

The examiner recognized that the question involved the administrative dis-
eretion in issuing a complaint and that it presented an issue on which he had
no authority to rule. Nonetheless, he denied the motion. The matter should have
been certified to the Conmmission with the examiner's recommendation. Section
3.6(n), Commission’s Rules of Practice; Drug Research Corp., Docket No. 7179
(October 8, 1962). [Footnote omitted] Respondent. however, has not been
prejudiced. since the matter is now before the Commission for de nova con-
sideration and determination. at 20,337.

The Commission has made a distinction however, between those in-
stances in which the motion to dismiss challenges the Commission’s
Tegal power to issue the complaint and those in which it seeks to
probe the Commission’s discretion or judgment on whether or not a
proceeding would be in the public interest. It is only in the latter
instance in which the examiner is considered to be without authority
to rule. See, The Drive-X Company, Inc., Docket No. 8615, Order
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Denying Application for Leave to File Interlocutory Appeal or in
the Alternative for an Order Requiring Certification of Question,
June 10, 1064. While it is clear that the present situation falls within
the former, i.e., the category of cases challenging the Commission’s
legal authority to issue the complaint, and hence within the exam-
iner’s authority to decide, we have nevertheless determined that that
question is so intertwined with the question of amending the com-
plaint by the addition of parties that both should have been certified
to the Commission.

Although the matter has not been so certified, we are not precluded
from considering it, since it is before us upon respondents’ request
for leave to file interlocutory appeals. A similar procedure was fol-
lowed in Maremont Corp., Docket No. 8763, Order Denying Respond-
ent’s Request to File Interlocutory Appeal and Motion to Dismiss
the Complaint or Stay Proceedings, October 3, 1968, CCH Trade
Reg. Rep. [1967-1970 Transfer Binder] §18,542 [74 F.T.C. 1614].
There we held as follows:

Respondent argues first that the examiner erred in ruling on the motion,
which it asserts to be beyond his jurisdiction, and, secondly, that its request
is justified on the merits. We agree that the hearing examiner erroneously
ruled on the request to dismiss the complaint or stay the proceeding. The
motion clearly is addressed to the Commission’s administrative discretion and
does not concern adjudicative factfinding functions delegated to hearing exam-
iners. Graber Manufacturing Company, Inc., Docket No. 8038 (order issued
October 15, 1964). The hearing examiner should properly have certified this
part of respondent’s motion to the Comunission for the Commission’s determina-
tion and action. Nevertheless, in view of respondent’'s application for permis-
sion to file an interlocutory appeal, the matter is now before the Commission
in the same posture as it would have been had the examiner certified it. Ac-
cordingly, while our holding is that the hearing examiner erred in failing to
certify the motion, this in the circumstances was not to respondent’s prejudice
and the motion will now be treated as though it has been properly certified.
at 20,889.

We will follow this procedure in the instant proceeding. At the same
time we will consider the examiner’s ruling as his recommendation
to the Commission for the disposition of this matter.

I

The question presented for our decision is whether respondents’
bottlers who are parties to the contract being challenged by the com-
plaint are indispensable parties to this proceeding. In essence the
position urged upon us by the respondents is that an adjudication
of these contracts involves substantial rights of the bottlers who,
over the years, have expended goodly sums of money in the develop-
ment of their business operations in reliance on the terms of their
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contracts and hence due process requires that they be made a party
so that they may be bound by the outcome of this proceeding as well
as protect their interests. Respondents are also concerned that the
failure of joinder may subject respondents to multiple litigation with
their bottlers and result in inconsistent future adjudications. Absent
a joinder of the bottlers, respondents ask that the complaints be
dismissed.

The examiner’s ruling complained of contains the following state-
ments:

It is quite apparent that an ultimate decision by the Commission striking
the exclusive territorial provisions from the various franchise contracts that
the respondents have with their bottlers may very well directly affect substan-
tial property rights these bottlers have acquired and own as a result of their
franchise contracts. If a bottler were to lose its exclusive territory within
which to sell the respondents’ trademarked products, it would be without
recourse to sue the respondents for damages or for injunctive relief requiring
them to provide the protection against competition from other bottlers who
may well invade its territory. To that extent, therefore, the bottlers may be
considered indispensable.

As a practical matter, however, it is not feasible to join all of the respondents’
bottlers as parties to this proceeding. In the first place, the large number of
them (1186) would create a completely unmanageable situation for trial pur-
poses. Secondly, it is presumed that a substantial number of such bottlers
operate within a small territory within a state, and consequently, may well
not be engaged in cominerce thereby depriving the Commission of jurisdiction
over such bottlers. Order Denying Motion to Dismiss the Complaint for Non-
joinder of Indispensahle Parties, January 7, 1972, page 3-4.

The examiner was guided in his decision by Rule 19 of the Federal
Rules of Civil Procedure and Provident Bank v. Patterson, 390 U.S.
102 (1968) a case interpreting the requirements of Rule 19.

Traditionally, of course, antitrust proceedings and decrees have
taken little, if any, notice of third parties to any contract held to be
in contravention of one of the antitrust laws perhaps because the
vindication of public rights, even though they run counter to con-
tractual rights betwsen defendants and third parties, may be accom-
plished without joining these third parties. This reasoning is
advanced by Professor Moore in 3A MOORE’s FEDERAL PRAC-
TICE, Section 19.10 at 2344. Respondents invite attention to two
1921 proceedings involving this Commission which allegedly support
the proposition that the complaint should be dismissed for failure
to join indispensable parties. The first is Fruit Growers’ Express Inc.,
v. F.7.0., 274 F205 (Tth Cir. 1921) in which the court vacated a
Commission cease and desist order on the ground that the Commission
was without jurisdiction because the facts involved common carriers
who are within the sole jurisdiction of the Interstate Commerce
Commission. The second is Sinclair Refining Co., v. F.7.C., 276 F.686
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(7th Cir. 1921), in which the failure to join what the reviewing
court considered to be an indispensable party was advanced as one
of the reasons for setting aside an order to cease and desist after the
court had decided that no violation had been shown. Neither case
can be considered a viable precedent for the proposition advanced
here. Moreover, a subsequent decision by the same court specifically
upheld the Commision’s view and with specific reference to these two
decisions Automatic Canteen v. F.7.C.,194 F.2d 433 (7Tth Cir. 1952),
rev’d in part on other grounds, 346 U.S. 61 (1953). Finally, the courts
in a procession of decisions have failed to join or otherwise consider
indispensable third parties to a contract the legality of which was
being challenged under the antitrust laws. See, Z/nited Shoe Machin-
ery Corp. v. U.S., 2568 U.S. 451 (1922); U.S. v. Paramount Famous
Lacky Corp., 282 U.S. 30 (1930) ; Interstate Circuit, Inc., v. U.S.,
306 U.S. 208 (1939); U.S. v. Bausch & Lombd Optical Co., 321 U.S.
707 (1944); U.S. v. National Lead Co., 332 U.S. 819 (1947); U.S. v.
Schine Theatres, Inc., 384 U.S. 110 (1948) ; and U.8. v. International
Bowing Club of New York, Inc., 171 F. Supp. &41 (S.D.N.Y. 1957),
aff’d 348 U.S. 242 (1959). The last time this Commission had to con-
sider this question was in L. G. Balfour Co., Docket No. 8435, July
29,1968, CCH Trade Reg. Rep. [1967-1970 Transfer Binder] 19,485
[74 F.T.C. 345] in which it came to the same conclusion. In Eastman
Kodak Co., Docket No. 6040, similar arguments were advanced with
respect to the challenged resale price maintenance contracts Kodak
had with over 6,000 retailers. What we said there is pertinent here:

It is true that if an order prohibiting respondent frcm fixing and maintain-
ing resale prices in accordance with its agreements with these dealers is issued,
it would affect their contractual rights. However, no such prohibition will be
issued herein unless the Commission determines that these agreements are in
unreasonable restraint of trade and should not be continued, The courts have
regularly struck down systems deemed violative of the antitrust laws even
though such systems included leases, licenses and other forms of agreements
where the other parties thereto were not before the court and where the

enjoined covenants were clearly of benefit to said other parties. Order Dis-
posing of Motion to Strike and Respondents’ Motion to Dismiss, September 25,

1953.

1t is well established, therefore, that third parties to a contract the
legality of which is being challenged under the antitrust laws need
not be joined in a suit against the first party and are thus not con-
sidered indispensable parties. In National Licorice Co. v. N.L.R.B.,
309 U.S. 350 (1940) the court observed that “in proceedings before
the Federal Trade Commission, the order restraining unfair methods
of competition may preclude the performance ¢f outstanding con-
tracts by the offender. Such orders have never been challenged be-
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cause the holders of the contracts were not made parties.” at 366. In
light of the foregoing we believe respondents’ claim that due process,
requires the joinder of the bottlers as indispensable parties and absent
that, a dismissal of the complaints, to be without merit.

Respondents also assert that the failure to join the bottlers may
subject respondents to the risks of multiple litigation and inconsistent
future adjudications. Our own understanding of the applicable legal
principles leads us to conclude that such an eventuality is highly
unlikely. A contract which has been declared illegal cannot be en-
forced by either party.

A party to an illegal bargain can neither recover damages for breach thereof
nor, by rescinding the bargain, recover the performance that he has rendered
thereunder or its value. * * * Restatement of Contracts, Section 598 (1932)
Similarly, supervening illegality renders a contract unenforceable
even if it was legal when entered into Restatement of Contracts,
Section 548. In this regard, administrative proceedings are consid-
ered to have the same effect as do statutory provisions.

Cleariy prevention by an executive and administrative order designed for
the Dbenefit of the general public may be considered excusable impossibility
whether the order is directed to the general public or to an individual. 6 Wil-
liston on Contracts, Section 193 (Rev. Ed., 1938).

We turn now to the question of whether, by using Rule 19 of the
Federal Rules of Civil Procedure, a different result would be dic-
tated. The Federal Rules of Civil Procedure are not, of course, ap-
plicable to administrative agency proceedings which are governed by
their own rules of practice. Nevertheless, they can provide an ana-
Iytical framework for the disposition of related issues. Rule 19(a)
provides that:

A person who is subject to service of process and whose joinder will not
deprive the court of jurisdiction over the subject matter of the action shall
be joined as a party in the action if (1) in his absence complete relief cannot
be accorded among those already parties, or (2) he claims an interest relating
to the subject of the action and is so situated that the disposition of the action
in his absence may (i) as a practical matter impair or impede his ability to
protect that interest or (ii) leave any of the persons already parties subject
to a substantial risk of incurring double, multiple, or otherwise inconsistent
obligations by reason of his claimed interest.

As to (1), it is clear that depending on the outcome, complete relief
can be acorded in this proceeding without joining the bottlers.
Should the allegations of the complaint be upheld, the relief sought
by the order, the termination of the exclusive territorial contracts,
can be accomplished by an order to cease and desist naming the
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presently named respondents. The second part of Rule 19(a) is
divided into two parts—an unprotected interest and a substantial
risk of incurring inconsistent obligations in relation to that interest.
If, however, that interest is not a legally protected one, as for ex-
ample rights pursuant to a contract declared illegal under the anti-
trust laws, it cannot serve as a basis for a joinder of allegedly indis-
pensable parties. The fact that a contract may have previously not
been illegal does not alter this result. The Commission was created
for, among others, the purpose of prohibiting hitherto unchallenged
trade restraints. F.7.C. v. Sperry & Hutchinson Co., 405 U.S. 233
1972. As for the risk of incurring inconsistent obligations due to the
failure to join the bottlers, Rule 19 requires that risk to be substantial
before it will be considered as a reason for a joinder of additional
parties. As we have mentioned above, that risk cannot be considered
substantial. Our review of the applicable case law convinces us that
the bottlers are not indispensable parties within the meaning of
Rule 19. See, e.g., Bennie v. Pastor, 393 F.2d 1 (10th Cir. 1968), citing
Shields v. Barrow, 58 U.S. (17 How.) 129 (1854) and Provident
Bank v. Patterson, 390 U.S. 102 (1968); Chiodo v. General Water-
works Corp., 380 F.2d 860 (10th Cir. 1967), cert. denied, 389 U.S.
1004; Stevens v. Loomis, 334 F.2d 775 (5th Cir. 1964).

m

One final aspect of this matter need be considered. In its request,
the Coca-Cola Company points to 7he Coca-Cola Bottling Co. v. The
Coca-Cola Co., 269 F.796 (D. Del 1920) as supportive of its position.
There, in a dispute over the contract, the court found these exclusive
territorial contracts to be lawful and as not “having an effect or
intended to have an effect to defeat or lessen competition or to encour-
age or tend to create a monopoly, nor do I find anything therein that
may be said to be in unreasonable restraint of trade.” at 814, We
have carefully reviewed that decision and coneclude that it does not
support respondent Coca-Cola’s position.

Iv

A number of the respondents have requested the opportunity for
oral argument. Under the circumstances, we do not believe that an
oral argument would serve any useful purpose. Accordingly,

1% s ordered, That the motions to dismiss for failure to join indis-
pensable parties be, and they hereby are, denied.
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UNITED BRANDS COMPANY

Docket 8835. Order, March 29, 1972

Order authorizing hearing examiner to issue subpoenas ad testificandum to
federal, state and local officials and employees.

ORDER A UTHORIZING ISSUANCE OF SUBPOENAS

The hearing examiner on March 1, 1972 certified complaint coun-
sel’s application for the issuance of subpoenas ad testificandum to
government officers and employees therein identified, with the recom-
mendation that the application be granted.

The Commission has considered the matter and is of the view that
there may be alternative methods for receiving evidence needed in
this proceeding in lieu of issuing the subpoenas requested by com-
plaint counsel. The Commission, although it will hereby authorize
the subpoenas, suggests that the hearing examiner first reconsider
his rulings of October 13 and October 31, 1971 and make a new
determination on the admissibility of the evidence in issue in the
light of the possibility of alternatives. Accordingly,

It is ordered, That the hearing examiner be, and he hereby is,
authorized to issue subpoenas ad Ztestificandum to the federal, state
and local officials and employees named and identified in complaint
counsel’s application filed February 28, 1972.

STANDARD OIL COMPANY OF CALIFORNIA, ET AL.

Doclket 8827. Order, April 6, 1972

Order authorizing hearing examiner to issue subpoenas ad testificandum to
officials or employees of governmental agencies.

ORDER A UTHORIZING ISSUANCE OF SUBPOENAS

Upon consideration of the hearing examiner’s certification filed
April 8, 1972 of complaint counsel’s motion for the issuance of sub-
poenas ad testificandum to government officials or employees filed
March 31, 1972, in which certification the hearing examiner recom-
mends the motion be granted :

It is ordered, That the hearing examiner be, and he hereby is,
authorized to issue subpoenas ad testificandum to the officials or em-
ployees of governmental agencies identified in complaint counsel’s
motion filed March 31, 1972.
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AMERICAN ALUMINUM CORPORATION, ET AL.

Docket 8865. Order, April 7, 1972

Order denying respondents’ appeal from the hearing examiner's order denying
request for extension of time, The order further denies respondents’
appeal from the hearing examiner’s order denying their request for issu-
ance of subpoenas duces tecum.

OrpEr DENYING APPEAL AND REQUEST ForR PERMISSION TO FILE
ApPEAL

This matter is before the Commission upon the filing by respond-
ents on March 21, 1972, of a document entitled “Appeal From Order
Of Hearing Examiner Denying Request For Issuance Of Subpoenas
Duces Tecum And For Adjournment Of Hearing,” which respondents
state is made pursnant to Section 8.35(b) of the Commission’s Rules
of Practice; and upon the answer of complaint counsel filed March
27, 1972, in opposition thereto.

There are two issues involved here: The first concerns the exam-
iner’s denial of their request for a thirty-day extension of time for
preparation for trial. Under the Commission’s applicable Rules of
Practice an appeal from a ruling of this nature must be made pur-
suant to Section 3.23 of such rules, which requires that permission
to file an interlocutory appeal must first be obtained from the Com-
mision. This rule further states that permission will not be granted
except upon a showing that the ruling complained of involves sub-
stantial rights and will materially affect the final decision, and that
a determination of its correctness before the conclusion of the hear-
ing is essential to serve the interests of justice. The Commission will
treat respondents’ request on this issue as a request for permission to
file interlocutory appeal. No showing of any kind has been made to
justify the granting of such permission. Furthermore, this is purely
a procedural ruling. The Commission will ordinarily not interfere
with the broad discretion of the hearing examiner on such a ruling
and no reason has been shown why it should do so in this case. The
request will be denied.

The other issue concerns the hearing examiner’s denial of respond-
ents’ request for subpoenas duces tecum to be issued to five companies
which apparently are competitors, seeking copies of advertisements
and other documents and information. Respondents have made no
showing to support their appeal on this issue, as required by Section
3.35(b) of the Commission’s Rules of Practice. Moreover, this is a
matter of discovery and rulings thereon are ordinarily left to the

487-883—T73——66
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sound discretion of the hearing examiner. Respondents here made
no showing of ervor. Thus, the appeal on this issue likewise will be
denied. Accordingly,

1t is ordered, That respondents’ appeal from the hearing examiner’s
order of March 13, 1972, to the extent such order denies a request
for an extension of time to comply with the pretrial order, treated
herein as a request for permission to file an interlocutory appeal, be,
and it hereby is, denied.

It is further ordered, That respondents’ appeal from the hearing
examiner’s order of March 13, 1972, to the extent such order denies
vespondents’ request for the issuance of subpoenas duces tecum be,
and it hereby is, denied.

THE HEARST CORPORATION, ET ATL.

Docket S&32. Order, April 20, 1972

Order placing on the Commission’s docket for review the hearing examiner's
order aunthorizing subpoenas to Commission employees.

Orver Pr.acive Hesring ExayaNer’s ORDER AUTHORIZING SUBPOENAS
10 ConarrssioNn Emprovees ox THE CoarmissioN’s DockeT ror REviEwW

In its own motion, the Commission, pursuant to Section 3.36(e) of
the Commission’s Rules of Practice, has determined to place on its
docket for review the hearing examiner’s order of March 6, 1972,
granting respondents’ application for subpoenas directed to the fol-
lowing Commission employees: Charles A. Tobin, Secretary; John
R. Ferguson, Assistant General Counsel; and Charles F. Simon,
Attorney. The Commission has further determined that the filing of
briefs is not appropriate; therefore,

It is ordered, That the hearing examiner’s order of March 6, 1972
be, and it hereby is, placed on the Commission’s docket for review;
and :

The scope of the review is limited to respondents’ motion for depo-
sitions and for subpoenas to Commission employees, the hearing
examiner’s order authorizing the requested subpoenas and the sub-
poenas directed to Messrs. Tobin, Ferguson and Simon; and the
issues which will be considered are:

1. Whether the subpoenas directed to Messrs. Tobin and Fer-
guson were properly granted in light of the Commission’s opin-
ion of December 6, 1971 holding that respondents’ Freedom of
Information request was to be treated as an administrative mat-
ter separate from the instant adjudication; and in light of the
Commission’s decision in this matter of October 29, 1971;
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2. Whether respondents made the required showing of rele-
vancy under Section 3.36 of the Commission’s Rules of Practice
to warrant issuance of subpoenas to Messrs. Tobin and Fergu-
son; and

3. Whether the scope of the subpoena directed to Mr. Simon
should be limited to exclude testimony concerning Advisory
Opinion 128 in light of the Commission’s decision in this matter
of October 29, 1971.

Chairman Kirkpatrick not participating.

THE HEARST CORPORATION, ET AL.

Docket 8832. Order, April 20, 1972

Order denying respondents’ interlocutory appeal from hearing examiner’s
denial of their motion to compel testimony or in the alternative, for an
order striking certain allegations from the complaint.

OrpEr DENYING INTERLOCUTORY APPEAL

Respondents the Hearst Corporation (Hearst) and Periodical
Publishers’ Service Bureau, Inc., (Periodical) have filed an inter-
locutory appeal from the hearing examiner’s November 1, 1971, order
denying Hearst’s and Periodical’s Motion to Compel Testimony, or
Alternatively, for an Order Striking Certain Allegations from the
Complaint. This appeal arises from an attempt by these two respond-
ents tu take the depositions of the president and vice president of a
third respondent, International Magazine Service of the Mid-Atlan-
tic (IMS) which is a franchisee of Periodical. Several allegations
in the complaint seek to hold appellants responsible for certain de-
ceptive practices engaged in by IMS, and appellants claim it is neces-
sary to take the depositions of these IMS officials in order to effec-
tively prepare to cross-examine certain of complaint counsel’s con-
sumer witnesses who dealt with employees of IMS. The two officials
have refused to testify on Fifth Amendment grounds.* On September
23, 1971, Hearst and Periodical filed a motion with the hearing
examiner to compel their testimony or alternatively for an order

1 Upon Hearst’'s and Periodical’s application, subpoenas directed to the IMS officials
were first issued by the hearing examiner in May 1971, but the officials refused to
testify at the scheduled depositions. Thereafter, Hearst and Periodical requested that
the examiner certify to the Commission their request that the Commission issue an
immunity order under the Crime Control Act, 18 U.S.C. § 6002. The Commission sought
the approval of the Attorney Genmeral for the issuance of such an order which was
denied, and the Commission remanded the matter to the hearing examiner who once
more ordered the discovery depositions of the two officials. They again asserted their
privilege against self-inerimination, whereupon Hearts and Periodical filed the motion
which is the subject of this appeal.
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striking the allegations of the complaint charging Hearst and Peri-
odical with responsibility for the acts of IMS. This motion also
requested that the examiner certify the motion to the Commission
recommending that it commence enforcement proceedings. The ex-
aminer’s denial of this motion is the subject of this appeal.

At the outset, we must consider whether respondents have made
the necessary showing that the examiner’s ruling involves “substan-
tial rights and will materially affect the final decision, and that a
determination of its correctness before conclusion of the hearing is
essential to serve the interests of justice.”? We are of the opinion
that respondents have not made the necessary showing to warrant
an interlocutory appeal in this instance.

In our view, respondents’ request is premature. The hearings in-
volving the IMS phase of the proceedings have been postponed
indefinitely due to a criminal indictment against IMS and three of
its officers which involves some of the same acts and practices alleged
in the Commission’s complaint. In addition, we do not believe re-
spondents’ claim that they will be denied effective cross-examination
of certain consumer witnesses can be determined until these witnesses
have testified. .\Iso, the examiner has given respondents an opportunity
to raise the issue again after hearings involving IMS are subse-
quently rescheduled. Furthermore, if respondents are found to have
been prejudiced in their cross-examination of consumer witnesses,
there will be ample opportunity to correct such prejudice at the
conclusion of the hearing.?

Consequently, at this stage in the proceeding, it cannot be said
that the hearing examiner’s ruling denies Hearst and Periodical sub-
stantial rights or that his ruling will materially affect the final
outcome of the case. A determination of the correctness of the ruling
at this time is in no way essential to the interests of justice, and in
fact, the correctness of the ruling cannot even be accurately or ade-
quately determined at this time. '

Accordingly, the Commission having concluded that the respond-
ents Hearst and Periodical have failed to make the necessary showing
to warrant an interlocutory appeal under the Commission’s Rules

of Practice,

* This showing is required to justify an interlocutory appeal under both Sections 3.23
and 3.35(b) of the Commission’s Rules of Practice. While we believe that respondents
were in error in appealing here under Section 3.35(b) because the examiner has not
in fact quashed the subpoenas at issue to give rise to an appeal under this rule, their
error does not affect the outcome of this appeal since both rules require the same
showing.

3For example, the testimony of the consumer witnesses might be stricken, or the
allegations in the complaint seeking to hold Hearst and Periodical responsible for IMS’
acts might be stricken at that time.
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It is ordered, That the respondents’ appeal be, and it hereby is,

denied.
Chairman Kirkpatrick not participating.

MISSOURI PORTLAND CEMENT COMPANY

Docket 8783.  Order, April 28, 1972

Order denying request for review of hearing examiner’s adverse rulings on a
request for an extension of time, and for oral depositions and subpoenas
duces tecum.

Orper DexyiNe ReQUEST ForR REVIEW or HEARING EXAMINER'S
Rurives anp Request To RuLe DIrECTLY 0N MOTION FOR ISXTENSION
or TiME

This matter is before the Commission upon the filing by respondent
of two documents, the first entitled “Appeal From Hearing Exam-
iner’s Denial Of Request For Extension Of Time And Denial Of
Application For Oral Depositions And Subpoenas Duces Tecum,”
filed April 20, 1972; and the other entitled “Motion For Extension
Of Time In Which To Respond To Summary Judgment Motion,”
filed April 24,1972,

On the first filing, termed an “appeal,” the Commission has deter-
mined that respondent has not complied with the provisions of Com-
mission Rule Section 3.23, governing interlocutory appeals, pub-
lished in the Federal Register March 17, 1972 (Volume 37, No. 53,
page 5608), and effective fifteen (15) days thereafter. There has
been no determination by the hearing examiner of justification in
accordance with Paragraph (b) of Section 3.23, nor has respondent
shown that the rulings complained of fall within any of the four
categories set out in Paragraph (a) of such rule.

Thus, respondent has not justified its request for a review of the
hearing examiner’s rulings under the Commission’s Rules of Prac-
tice.

The Commission has further determined that respondent’s other
filing, which is a direct request to the Commission for an extension
of time pursuant to Section 3.22(d) of the Commission’s Rules of
Practice, is inappropriate in the circumstances. Paragraph (d) of
Section 3.22 is intended to give the hearing examiner or the Commis-
sion discretion to waive the requirements of Paragraph (c¢) of that
section in the case of motions for extension of time, permitting such
motions to be ruled on ex parte. Furthermore, Paragraph (d) must
be read in the light of Paragraph (a) of Section 8.22, which provides
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that during the time a proceeding is before the -hearing examiner
all motions except those filed under Section 3.42(g) are to be
addressed to the hearing examiner, and if within his authority ruled
on by him.

Thus, Paragraph (d) clearly means that a motion for an extension
of time relating to an issue within the authority of the hearing
examiner shall be ruled on by the hearing examiner and a motion for
an extension of time relating to an issue reserved to the Commission
shall be ruled by the Commission. It does not mean that during the
time a proceeding is before the hearing examiner either the Commis-
sion or the examiner may rule on all motions for extensions of time
nor does it mean that in connection with an issue properly before
the hearing examiner a party may move the Commission directly
for an extension of time.

In the circumstances, the Commission will not rule on the merits
of the request for the extension of time. We hold only that in the
circumstances the request was not properly made to the Commission.
Accordingly,

It is ordered, That respondent’s request filed April 20, 1972 for a
review of the hearing examiner’s rulings in his order filed April
17, 1972, denying (1) a request for an extension of time by respond-
ent to oppose complaint counsel’s motion for summary judgment,
and (2) applications for oral depositions and subpoenas duces tecum,
be, and it hereby is, denied.

It is further ordered, That respondent’s request filed April 24,
1972, that the Commission directly rule on its motion for an exten-
sion of time, be, and it hereby is, denied.

EATON YALE & TOWNE, INC.

Doclket 8826. Order, May 3, 1972

Order denying respondent’s request for permission to file interlocutory appeal
and for stay of hearings pending appeal.

Oroer DENYING REQUEST TO FILE INTERLOCUTORY APPEAL AND MoTION
1o STaY HEARINGS

This matter is before the Commission upon the filing by respondent
on April 18, 1972 of a document entitled “Request For Permission
To File Interlocutory Appeal And Motion For Stay Of Hearings
Pending Appeal.” Respondent seeks permission to file an appeal from
a ruling on the record by the hearing examiner on April 12, 1972,
which ruling it claims was to the effect “that the Complaint alleges
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so-called vertical foreclosure in valve lifters.” It further requests
that the hearings be stayed pending disposition of the appeal.

The Commission has determined that respondent has not satisfied
the provisions of Commission Rule Section 3.23, governing inter-
locutory appeals, published in the Federal Register March 17, 1972
(Volume 87, No. 53, page 5608), and effective fifteen (15) days there-
after. There has been no determination by the hearing examiner of
justification in accordance with Paragraph (b) of Section 3.23, nor
has respondent shown that the ruling complained of falls within
any of the four categories set out in Paragraph (a) of such rule.

The request to file an appeal will be denied on the basis that re-
spondent has not conformed to the provisions of the Commission’s
rule on interlocutory appeals and the motion to stay the hearings
will be denied as moot, in the circumstances. Accordingly,

It is ordered, That respondent’s request, filed April 18, 1972, for
permission to file interlocutory appeal and its motion for a stay of
hearings pending appeal be, and they hereby are, denied.

Chairman Kirkpatrick not participating.

J.J. NEWBERRY CO.

Doclket 8849. Order, May 15, 1972

Qrder returning to the hearing examiner for further proceedings consistent
with views expressed in the order. the certification of respondent's applica-
tion for a subpoena ad testificandum directed to a Commission official.

OrpEr Rurine ox HeariNG ExaniNer’s CERTIFICATION

This matter is before the Commission upon the hearing examiner’s
order, filed April 27, 1972, certifying to the Commission respondent’s
application for subpoena ad testificandwm directed to Edward B.
Finch, Assistant Director for Textiles and Furs in the Commission’s
Bureau of Consumer Protection, and complaint counsel’s answer in
opposition to the application.

Respondent, in its application, states that it is its intention to
examine Mr. Finch with respect to the following areas of inquiry:

1. Whether the Federal Trade Commission (and/or the Bureau or Division of
the Commission responsible for enforcement of the Flammable Fabrics Act)
had in effect, during the period May 1. 1969 through July 14, 1971, any formal
or informal policy or policies (and/or so-called ‘battle plan'), not published
in the Federal Register, concerning the enforcement of the Flammable Fabrics
Act; and in partienlar, whether there was any such policy with respect to
retailers who purchased textile nroducts subject to the Act from domestic
suppliers.
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2, Whether an exception to the aforesaid policy or policies was made with
respect to respondent; and if so, the reasons for such an exception.

8. If there was no policy of the nature described in paragraph 1 above, in-
formation as to the recommendations made by the Bureau or Division respons-
ible for the enforcement of the Flammable Fabrics Act, as to whether the
Commission should institute a formal proceeding against respondent herein.

4. Mr. Finch’s characterizations and impressions of respondent’s cooperation
in connection with the Commission investigation which led to the issuance of
the complaint herein, and a comparison of respondent’s cooperation with the
cooperation of other retailers similarly situated as to which Mr. Finch had

personal knowledge.

5. Whether Mr. Finch has knowledge as to whether all, most, or any of the
retailers named in Commission Press Releases during the period January 1,
1970 through July 14, 1971, were formerly investigated by the Commission’s

staff.

The hearing examiner, in his certification, recommends he be au-
thorized to issue a subpoena ad testificandum to Mr. Finch and that
respondent be permitted to examine the witness with respect to each
of the areas of inquiry listed except for Paragraph 8.

Under Section 3.36(c) of the Commission’s Rules of Practice an
application for the issuance of a subpoena to an official or employee
of the Commission is a request which shall be ruled upon by the hear-
ing examiner.? The rule also provides that to the extent the motion
is granted the hearing examiner shall provide such terms and condi-
tions as may appear necessary and appropriate for the protection of
the public interest. While Section 4.11(d) of the rules contains a re-
quirement that an official or employee served with a subpoena or
other compulsory process for Commission confidential records or in-
formation must advise the Commission of such service and thereby
seek its instructions, subpoenas issued under Section 8.86 are excepted.
Thus, it is clear that the authority which the Commission has dele-
gated to the hearing examiner includes that of issuing subpoenas
ad testificandum to employees or officials of the Commission. Further,
this authority is not subject to review except for the limited right to
seek interlocutory appeal provided for in Section 3.23.

The hearing examiner concedes that he is authorized by Section
3.86 to rule on this application. He explains that he does not do so
“to expedite the resolution of the question * * * He believes that a
ruling by him would be appealed by one party or the other anyway
and “[w]ith a Commission ruling thus required, the certification

1If the hearing examiner is not available the rule provides that the application
shall be ruled upon by the Director of Hearing Examiners or such other hearing examiner
as he may designate.
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procedure permits such a ruling while avoiding the additional time
that the appellate procedure would involve.” 2

We are not convinced that certification is either the most expedi-
tious or the most desirable procedure in this instance. The hearing
examiner has broad authority to rule on a question involving the
issuance of a subpoena. There are no circumstances here suggesting
that the examiner cannot appropriately decide the question and we
believe he should have decided it. The Commission’s rules contain
no specific limitation on the types of questions which a hearing
examiner may certify; nevertheless, those having to do with the basic
fact-finding function of the hearing examiner—in this case, whether
or not respondent has justified its request—are within the special
competence of the hearing examiner and, we believe, ordinarily should
be decided by him.

Furthermore, it does not appear to us that this matter is ripe for
review even though the hearing examiner takes the position there will
be an appeal whatever his decision might be. To the contrary, an
appeal is not inevitable, since this would depend on the circumstances
and conditions of his ruling.® There are, in fact, two steps in issuing
a subpoena requiring the production of confidential Commission docu-
ments or the appearance of a Commission employee. The first is the
decision whether or not to require the production or appearance. The
hearing examiner has considered this step at great length, and is
apparently convinced that respondent has made a sufficient showing
to justify the subpoena to Mr. Finch. His entire rationalization is in
terms of respondent’s requirements and needs.

There is, however, another step to be taken by the hearing examiner
upon his decision to issue a subpoena under Section 8.36, and that is
to provide such terms and conditions “as may appear necessary and
appropriate for the protection of the public interest” (emphasis sup-
plied). The hearing examiner has not indicated that he has consid-
ered this part of the rule or that he has made any such determination.
He has suggested, it is true, that he would set some limits on the
expected testimony but it is not clear from his certification that these
are “terms and conditions” which would be established for the “pro-

?The hearing examiner also states that certification “appears appropriate because
the Issue involves Commission policy and an Interpretation of the Commission’s Order
and Opinion dated March 15, 1972, * * *” [p. 1016 herein]. It is not clear what exactly
the hearing examiner means by this nor is it clear why either of the factors men-
tioned, if they are involved, justify the hearing examiner’s not ruling on the question.

8 Additionally, Commission Rule 8.23 sharply limits interlocutory appeals. See the
Commission’s recent interpretation of this rule in Missouri Portland Cement Company,
Docket 8783 (April 28, 1972) [p. 1035 herein.].



1040 FEDERAL TRADE COMMISSION DECISIONS

tection of the public interest;” nor is it clear that these are the only
terms and conditions he would require upon his ruling.

There is no rigid or formal procedure involved here. If the exam-
iner had issued the subpoena, it perhaps could be assumed, without a
showing to the contrary, that he had taken the protection of the
public interest into account. No such assumption is possible in the
circumstances presented. Thus, in addition to the other considerations
mentioned, it seems to us that an essential determination within the
competence of the hearing examiner has not been made, and that
with this deficiency it would be premature for the Commission to
rule on the matter.

This order should not be taken as a decision one way or the other
on the merits, that is, on the question of whether or not respondent
has justified its request for a subpoena to Edward B. Finch. Accord-
ingly,

1t is ordered, That this matter be. and it hereby is, returned to the
hearing examiner for further proceedings consistent with the views
expressed in this order.

THE HEARST CORPORA’J_[‘ION, ET ATL.

Docket 8832. Order, Memorandum of Commissioner Jones, June 9, 1972

Order denying respondents’ motion to disqualify Commissioner Jones from
participation in the proceedings.

Orper Dexvine Morion To Disquariry

Respondents the Hearst Corporation and Periodical Publishers’
Service Bureau, Inc., in a motion jointly filed on March 28, 1972,
request that Commissioner Jones withdraw from participation in
this proceeding or, in the alternative, that the Commission determine
that she is disqualified from participation in this proceeding.

Commissioner Jones, for the reasons stated in the attached memo-
randum, has decided not to withdraw from participation in any
further proceedings in this matter.

Traditionally, the Commission has viewed requests for disqualifi-
cations as a matter primarily to be determined by the individual
member concerned, leaving it within the exercise of the Commis-
sioner’s sound and responsible discretion. This practice, the Com-
mission believes, is proper and consistent with the law, and in the
instant case the Commission finds, upon its consideration of all rele-
vant matters, no basis for departing therefrom. Accordingly,
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1t is ordered, That the motion for disqualification of Commissioner

Jones be, and it hereby is, denied.
Chairman Kirkpatrick and Commissioner Jones not participating.

MEMORANDUM OF COMMISSIONER JONES IN RESPONSE T0 MOTION THAT
Sue Witapraw From Fourtner ParTicreatioN IN THIS PROCEEDING

By joint motion, filed Mavch 28, 1972, respondents, the Hearst

Corporation and Periodical Publishers’ Service Bureau, Inc., have
requested that I withdraw from participation in this proceeding or,
in the alternative, that the Commission determine that I be dis-
qualified.
I have carefully considered respondents’ motion and concluded not
only that no grounds have been presented but that no grounds exist
which would require my withdrawal. Accordingly, T shall not with-
draw from participation in this proceeding.

Respondents’ alternative motion, i.e., that the Commission deter-
mine that T be disqualified from participation, will be decided by the
Commission without my participation in the deliberations or decision.

Respondents’ motion was filed pursuant to Section 7 (a) of the
Administrative Procedure Act, 5 U.S.C. 1006 (a),* and Section 4.7
of the Commission’s Rules of Practice. Their motion is based on the
fact that on February 8, 1972, Mr. Arthur E. Rowse sent a letter to
me in which he thanked me for a Commission ruling in this case
granting a motion to quash a subpoena issued to him. I transmitted
his letter to the Commission’s General Counsel who responded to Mr.
Rowse by letter of March 24, 1972, advising him that his letter con-
stituted an ex parte communication and that as such I could not per-
sonally respond to it. Copies of Mr. Rovwse’s letter were then sent to
the parties in this proceeding. A handwritten postscript in Mr.
Rowse’s letter, however, was deleted by the General Counsel from the
copies of the letter transmitted to the parties since he believed as he
reported to me, that the contents of this postscript had no relation
whatsoever to the instant proceeding and was of a personal nature
pertaining to Mr. Rowse’s daughter. Under the circumstances, I
agreed that disclosure did not seem necessary or appropriate and that
without doing injury to the parties in this proceeding, we could
avoid any embarrassment to the daughter which might attend dis-
closure of the postscript.

Respondents’ instant motion for my disqualification is based in
part on the deletion of this postscript. While stating that they do not

15 U.8.C. §1006 was superseded September 8, 1966, by 5 U.8.C. § 556.
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seek to inquire into the nature of the “undisclosed ‘personal’ com-
munication” respondents contend that the deletion of the footnote
“demonstrates clearly and beyond doubt the impossibility of Com-
missioner Jones continuing to sit as an impartial judicial officer in
this proceeding.” They further argue that an “undisclosed personal
relationship between a Commissioner and a newspaper activist who
has publicly campaigned against one of the respondents clearly casts
a cloud of suspicion and doubt over the proceeding.” Further, respon-
dents draw upon the fact that the letter was addressed “Dear Mary,”
and signed “Warmest regards, Ted,” to argue that “the tenor of the
letter, plus the very personal “Mary” and “Ted” relationship, render
disqualification proper in this case.” They also suggest that “the per-
sonal tone of the letter and the deletion of the postscript suggest the
inference that prior ez parte conversation may have taken
place, * * *”

The mere recitation of respondents’ arguments bespeak their fatu-
ity. They are aimed at creating the implication that somehow through
some unspecified personal relationship and continued communication
with Mr. Rowse, I must share his alleged views on the instant adjudi-
cation. There is absolutely no basis in fact for these implications
which respondents seek to draw from Mr. Rowse’s letter, nor is there
any basis in law for my disqualification from this case.

First, as to respondents’ insinuations of other ez parte communi-
cations from Mr. Rowse, I can give unequivocal assurance that no
other ex parte communications have been made or received by me.
Second, as to the deletion of the postseript, this was done as noted
earlier, solely in the interest of Mr. Rowse’s daughter. However, in
view of the implications which respondents seek to create from the
deletion of the note, I am asking the General Counsel today to send
copies of the complete letter to all parties to this proceedings so they
can ascertain for themselves the fact that the contents of the post-
script pertain in no way to this case and could have no influence upon
my ability to judge the instant proceeding fairly on its merits. Third,
as to the body of the letter itself, respondents cannot seriously con-
tend that it will unfairly influence me. It has little relevance to the
issues in dispute and more important, it has been revealed to the
parties according to the Commission’s rules. The parties, accordingly,
have a full opportunity, if relevant and appropriate, to contest its
contents before the Commission in the course of this proceeding.

Finally, I come to respondents’ implication that this communica-
tion will render my impartiality impossible because of some “undis-
closed personal relationship” existing between Mr. Rowse and me.
This contention is difficult to deal with because while clearly sugges-
tive of improper judicial conduct on my part, respondents’ charges
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are in themselves quite unclear and nebulous. Respondents in effect
appear to be arguing that an ew parte communication made on a first-
name basis constitutes grounds for disqualification. Respondents’
imaginings as to the existence of other ex parte communications or of
some “undisclosed personal relationship” which preclude my impar-
tiality here are mere fantasies on their part with no basis in fact.

To disqualify myself on the basis of these fantasies would do an
injustice to the concept of a fair and impartial hearing. If disqualifi-
cation were proper under such circumstances the ability of the deci-
sion maker to sit in judgment would depend solely on the whim of
any third party acquaintance who might choose to indulge in an ez
parte communication. Merely being the recipient of such communica-
tion would make impartiality suspect, despite the fact that, as is the
case here, the decision maker has neither said nor done anything to
imply bias or prejudice in the matter.

Furthermore, I find no merit in respondents’ argument that as a
matter of law I should withdraw from this proceeding. Respondents’
contention that trials and/or administrative hearings must be at-
tended by the appearance of fairness cannot of course be disputed.
In Re Murchinson, 349 U.S. 133 (1955) ; Amos Treat & Co. v. Securi-
ties and Exchange Commission, 306 F. 2d 360 (D.C. Cir. 1962). How-
ever, unlike any of the cases cited by respondents in which the con-
duct of the decision maker was found to create the appearance of
unfairness, no conduet on my part in this case gives rise to an appear-
ance of unfairness.? In fact, the only conduct on my part alluded to
by respondents in their motion, namely my refusal to respond to the
ex porte communication and placing of this letter on the public
record, as is required by the Commission’s Rules of Practice, the

¢In In Re Murchinson, supra, for example, a judge was disqualified from deciding a
contempt charge since he was the very same judge who, sitting as a one-man grand
jury, had cited the defendant for contempt during the course of his grand jury testi-
mony. In Amos Treat, supra, a Securities and Exchange Commissioner was disqualified
from deciding a case on the grounds that his ez parte recommendations concerning
respondent, made when he was a staff member of the Commission, created the appear-
ance of unfairness. In American Cyanamid Co. v. FTC, 363 F.2d 757, 768 (6th Cir.
1966), the Chairman of the Federal Trade Commission was disqualified because of his
prior involvement as counsel for a congressional investigation involving the same
facts and issues and the same parties in the case before the Commission. It was not
his service as counsel alone, but the ‘depth” of the investigation and his ‘‘questions
and comments” as counsel which served as the basis for the court’s decision. In Cinder-
ella Cereer and Finishing Schools, Inc. v. FTC, 425 F.24 583, 590 (D.C. Cir. 1970),
-disqualification was based on a finding that the decision maker’s public statements gave
the appearance of having prejudged the case. In Pillsbury Co. v. FTC, 854 F.2d 952,
964 (5th Cir. 1966), it was not so much the conduct of the Commissioners that gave
rise to their disqualification but rather the exzertion of ‘“powerful external influences”
upon them in the form of a congressional investigation focusing upon the mental deci-
-glonal processes of the Commission in a case pending before it. Clearly a situation does
not exist here which is in any way similar to these caxes.
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Administrative Procedure Act and common fairness could hardly
constitute unfairness or the appearance of unfairness. On the con-
trary, this conduct is plainly consistent with my responsibility to
not only aect fairly, but also to maintain the appearance of fairness.

To extend the “appearance of fairness” requirement to cover a
factual situation of the type here involved would be to extend it
beyond reason. In the interest of fairness, nothing more is required
of the recipient of an ex parte communication than that he or she
provide all parties with a copy of the communication.

In concluding, I wish to state that I have formed no opinion with
respect to matters still pending in this case and, further, that I am
fully capable of rendering a completely impartial decision herein. I,

therefore, decline to withdraw.

HEAD SKI CO., INC.,,ET AL.
Docket C~1323. Order, June 9, 1972

Order dismissing Commission order to show cause, because civil penalty pro-
ceeding is appropriate avenue for relief in this case,

OgrpEer Drsaissing OrpER TO SHow CATUSE

On April 18, 1971, the Commission issued an “Order to Show
Cause Why Consent Order to Cease and Desist Issued April 19, 1968
Should Not be Reopened and Modified in Respects Therein,” against,
Head Ski Co. Inc., and Head Ski & Sports Wear, Inc.

Prior to the issuance of the Show Cause Order, the Commission
certified to the Attorney General a proposed civil penalty proceeding
inivolving the aforementioned respondents. By stipulation, the civil
penalty suit* is proceeding against AMF Incorporated, (AMFEF) the
successor to Head Ski Co. Inc., as the sole party defendant. AMF
has also stipulated that it is bound by any final judicial determina-
tion of the proceedings in Docket No. C-1323.

On May 16, 1972, counsel supporting the Order to Show Cause
filed a motion with the Commission to dismiss the order. AMF In-
corporated responded that it has no objection to, and in fact joins in,
this motion. Because counsel supporting the order and AMF agree
that the Show Cause Order should be dismissed, and because the
civil penalty proceeding is also an appropriate avenue for relief in
this case, the Commission has determined that the Show Cause Order
should be dismissed.

*Consent judgment of $30,000 entered December 14, 1972, by U.S. District Court for
District of Colorado.
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1t is ordered, That the Order to Show Cause Why the Proceedings
in Docket No. C-1323 Should Not Be Reopened and Modified in
Respects Therein, issued April 13, 1971, is dismissed.

IDEAL CEMENT COMPANY

Docket 8678. Order and Opinion, June 29, 1972

Order denying respondent’s petition to reopen proceedings for the purpese of
modifying a Commission order.

OrinioN oF THE COMMISSION

Respondent, on May 8, 1972, filed a petition to reopen this pro-
ceeding for the purpose of modifying the Commission’s order of
divestiture issued May 19, 1966 [69 F.T.C. 762], so as to provide that
it will have additional time within which to divest Builders Supply
Company of Houston (Builders).! The new period requested is that
“within twelve months of the termination of the proceedings now
pending in the United States District Court for the Southern District
of Texas, Houston Division, entitled, American Benefit Life Insur-
ance Company v. Ideal Basic Interest Industries, et al.”

Respondent asserts in substance that on January 5, 1968, it divested
Builders in accordance with the terms of the Commission’s order but
that subsequent thereto it became necessary for it, in protection of its
security interests, to reacquire substantial stock ownership in the
firm by foreclosure of a pledge agreement with purchasers. The
American Benefit Life litigation, according to respondent, has created
uncertainty over its ownership of certain shares of capital stock of
Builders and it contends that until the litigation clears the title to
the stock in question, there is no way that complete divestiture can
be accomplished. Potential purchasers, it states, are not interested in
negotiating for a purchase until the American Benefit litigation is
resolved. On this ground respondent seeks a new divestiture time
period extending 12 months after the resolution of the American
Benefit Life litigation.

The Director of the Bureau of Competition disputes respondent’s
claim that it is unable to divest Builders under the present circum-

1 This is the second petition to reopen by respondent on the same grounds. The first
petition was filed April 12, 1971; the Commission thereafter, on June 10, 1971, issued
an order directing a hearing on the issue of whether or not the matter should be
reopened. The matter was assigned to a hearing examiner, but respondent, on January
31, 1972, moved to dismiss its petition without prejudice. The hearing examiner granted
this request by order filed February 8, 1972.
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stances. He contends, among other things, that Ideal has not at-
tempted to negotiate with American Benefit to obtain its agreement
to a sale of Builders to a third party and the substitution of the
proceeds of the sale for the Builders’ stock involved in the current
American Benefit litigation. The director further states that it is
evident respondent has not exhausted the possibilities in offering
indemnification terms to prospective acquirers to induce them to
purchase Builders.

The issue here goes not to the substance of the order, but to the
time for compliance under the order. Respondent concedes that it
does not seek to be relieved of the obligations of divestiture. Thus,
we have here a question which concerns the subject of compliance
and appropriately should be disposed of through regular compliance
procedures. Furthermore, there is no showing of changed conditions
of fact or law or considerations of public interest such as would
justify a reopening of the proceeding. In the circumstances, we will

deny respondent’s request.
Orper DENYING PETITION TO REOPEN PROCEEDINGS

This matter having come before the Commission upon respondent’s
petition, filed May 8, 1972, pursuant to Section 3.72(b) of the Com-
mission’s Rules of Practice, requesting that this proceeding be re-
opened for the purpose of modifying the order issued by the Commis-
sion on May 19, 1966 [68 F.T.C. 762], and upon the answer of the
Director, Bureau of Competition, in opposition to such petition; and

The Commission, for the reasons stated in the accompanying opin-
ion, having determined that the petition should be denied:

It is ordered, That respondent’s petition requesting that this pro-
ceeding be reopened for the purpose of modifying the order issued
by the Commission May 19, 1966, be and it hereby is, denied.

ASH GROVE CEMENT COMPANY

Docket 8785. Order, June 29, 1872
Order denying respondent's application for review of hearing examiner’s order
denying cement cost subpoena duces tecum.

ORpDER DENYING APPLICATION FOR REVIEW

This matter is before the Commission upon the submission by re-
spondent, filed June 6, 1972, entitled “Respondent’s Appeal From
The Examiner’s May 11, 1972, Order Denying Cement Cost Sub-
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poenas Duces Tecum.”* Complaint counsel, on June 13, 1972, filed
an answer in opposition thereto.

Respondent has not attempted to demonstrate nor does the record
show that its application comes within the Commission’s rule on
interlocutory appeals (Section 8.23 published in the Federal Register
March 17, 1972, Vol. 87, No. 53, p. 5608, and effective fifteen days
thereafter on April 1, 1972). This rule provides that an interlocutory
appeal may be made only at the discretion of the Commission upon
an application for review and limits any such appeal to the four
categories listed in Paragraph (a) of the rule and to those instances
i1 which the hearing examiner makes a determination of justification
as required in Paragraph (b) of the rule. There is no showing that
the instant submission comes within either category.

Instead, respondent contends, that the rules governing the proceed-
ing were changed in the course of the hearings which hearings have
not been completed, and that the Commission rule applicable for an
interlocutory appeal in this matter is the rule in effect at the time of
the issuance of the complaint. Specifically, it contends that former
Rule Section 3.35(b) applies to its submission.

Respondent cites Union-Bag Camp Paper Corporation, Docket No.
7946, 66 F.T.C. 1542 (1964), in support of its position. In that case
the Commission determined that pending cases would be governed by
rales in effect prior to the date of the rule changes made in that
period. The holding there dealt with a different situation and is not
a precedent for the changes made effective April 1, 1972, The Federal
Register in connection with the announcement of the April 1, 1972,
rule changes contains the following statement:

These amendments are effective 15 days after publication in the FEDERAL

REGISTER and will govern all proceedings initiated on or after the aforesaid
effective date and the remaining proccdures in ¢ll proceedings pending on the
aforesaid effective date.” (Emphasis supplied.) (Federal Register, Vol. 87 No.
53, March 17, 1972, Page 5608)
Thus, it is apparent that the amended rules are to apply to pending
proceedings as well as all new matters. Commission orders applying
the rule changes effective April 1, 1972, to pending proceedings in-
clude Missours Portland Cement Company, Docket No. 8783 (April
28, 1972) [p. 1035 hevein] and Eaton, Y ale & Towne, Inc., Docket No.
8826 (May 3, 1972) [p. 2036 herein].

1The submission herein termed an appeal is not timely filed under either the Com-
mission’s present rules or its previously effective rules since both state that the filling
of the appropriate document with the Commission be within five days after notice of
the hearing examiner’s ruling.

487-885—T73——67
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Furthermore, respondent has made no showing that the change in
the Commission’s rule on interlocutory appeals will work an injustice
for it or will affect its substantive rights.

Respondent’s appeal, treated herein as an application for review,
will be denied, not on the merits of the appeal which have not been
considered, but on the ground that respondent has not satisfied the
requirements for appeal under applicable Rule Section 8.23 of the
Commission’s Rules of Practice. Accordingly,

It is ordered, That respondent’s appeal, treated as an application
for review, be, and it hereby is, denied. '



ADVISORY OPINIONS WITH REQUESTS THEREFOR*

Establishment of an information pool which would serve as a
conduit for referral of complaints by members and responses
by manufacturers. (File No. 723 7005)

Opinion Letter

January 7,1972.
Drear Mr. FELLMAN:

This is in response to your request for an advisory opinion concern-
ing a proposal of The Section to establish a pool of information re-
garding members’ experiences with equipment they use in their opera-
tions and to serve as a conduit for referral of members’ complaints and
the manufacturers’ responses,

In brief, it is the Commission’s understanding The Section has
devised forms which its members will be invited to fill in showing the
make and model of machines they use in their operations and to de-
scribe their experiences with regard to installation, maintenance, and
operation of the machines.

Manufacturers of the equipment would be apprised of the plan be-
fore it is put into effect.

Some of the forms would be used to describe a member’s complaints
and would be submitted to the manufacturer via The Section. Manu-
facturers would be encouraged to respond via The Section.

*Prior to October 29, 1969, in conformity with the policy of the Commission, advisory
opinions were confidential and available to the public only in digest form. Digests of
advisory opinions were published in the Federal Register. The policy was changed on
October 29, 1969, to provide for publication of advisory opinions and requests therefor,
including names and details, when rendered, subject to any limitations on public dis-
closure arising from statutory restrictions, the Commission’s rules, and the publie
interest. The policy was again changed on December 22, 1971, to provide for the placement
in the Commission’s public record of advisory opinions and requests therefor, including
names and details, immediately after the requesting party has received the Commission’s
advice, subject to any limitations on public disclosure arising from statutory restrictions,
the Commission’s rules, and the public interest.

In the case of requests for advice concerning proposed mergers, the requests together
with supporting materials are placed on the public record as soon after they are received
as circumstanes permit, except for information for which confidential classification bhas
been requested, with a showing therefor, and which the Commission, with due regard to
statutory restrictions, its rules, and the public interest, has determined should not bhe
made public. Any advice given under Section 1.8 of the Commission’s Rules of Practice
concerning proposed mergers, together with a statement of supporting reasons, are
published when given.

1049 -
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None of the forms would contain information regarding the price
which the member had paid for the equipment, service charges or the
like.

The filled-in forms would be placed in folders in The Section’s offices
in Arlington, Virginia, and would be available, after the names of
complaining members had been deleted, to members participating in
the plan and to prospective entrants into the industry. Manufacturers
of the equipment also would have access but only to the folders per-
taining to their own equipment and not to that of other manufacturers.

It is the Commission’s opinion, based on the available information,
that initiation of the plan, in and of itself, would not he violative of
Commission administered law. However, the Commission is of the
view that great care must be used in implementing the plan to avoid its
becoming illegally coercive either on members who choose not to par-
ticipate or on manufacturers against whom complaints are lodged or
regarding whose equipment information is maintained. Special care
must be used to prevent the program being used to boycott orintimidate
particular manufacturers.

Participation by members must be completely voluntary and The
Section may not deny access to the information in the folders to any
affected party, including members of the industry, although a reason-
able fee may be charged for such access.

With regard to the manufacturers and their equipment, The Section
only may perform a reportorial service. It may not evaluate particular
equipment and make recommendations regarding its use or prepare
lists of “approved” manufacturers or equipment. The reason is that for
The Section, or for members collectively. to do so in the context of the
plan would suggest that an illegal boycott or blacklist had been
established.

Lastly, vou are advised that the Commission intends to examine the
operation of the program after a reasonable period of time to deter-
mine whether it has been the vehicle for any anticompetitive actions
stemming from abuse of the plan.

By direction of the Commission.

Supplemental Letter Relative to Request

Avcusr 25,1971,
Drear Mr. DUFRESNE:

In response to your inquiry of August 26, 1971 with regard to the
subject matter, we wish to advise you that the SIC number for cold
type composition equipment manufacturers is: 3555. The SIC number
for members of the cold type composition industry is: 2791,
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In reviewing our letter of July 2, 1971 to the Commission, we find
that there is a possible ambiguity on Page 4 of the letter. In the last
sentence of the first paragraph on Page 4, we refer to a situation
wherein CTC may receive no response from a manufacturer in connec-
tion with this program. We state

In the event that the manufacturer does not cooperate with CTC and does not
respond to our member’s complaints, this fact will also be noted.

This sentence should read:

In the event that a manufacturer chooses not to participate in the CTC pro-
gram and does not respond to the member's complaints, this fact will also be
noted as indicated in Form VIII by the sentence: ‘The manufacturer does (does
not) respond to the member complaint forms’

We also wish to clarify the reason that the names of complaining
parties will be excised from the material on file that is available for
industry members’ inspection. It has been our experience that unless a
complaining party is assured of some anonymity, he may be extremely
reluctant to send in his complaint. For this reason, the complaining
party’s name will not be included in the public file. This in no way
changes the fact that the name of the complaining party will obviously
be submitted to the manufacturer in question so that the manufacturer
1s able to answer the complaint,

If you should have any questions, please do not hesitate to contact us.

Very truly yours,
Couxtmax, Casey & Looais.
/s/ StTEVEN Joun FELLMAN.

Letter of Request
Jurny 2, 1971.

Dear Mr. SecreETARY:

We are writing to you on behalf of our client, the Cold Type Com-
position Section of Printing Industries of America, Inc., in request for
an acvisory opinion as to whether the operation of a proposed Main-
tenance Referral Service would violate the laws administered by the
Commission. The Printing Industries of America is a national trade
association which is composed of state and area printing industry
associations and certain national sections, dealing in specifically lim-
ited areas of trades.

The Cold Type Composition Section of PIA is one of such national
sections. Its membership is primarily composed of those persons and
firms who do composition work using either direct impression or photo
composition equipment or both.
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Many of the firms which are members of the Cold Type Composition
Section are small to medium sized firms. The cold type equipment
which they must purchase in order to enter this area of competition
is extremely expensive and highly sophisticated from a technical stand-
point. During the past several years, many members have reported that
they have run into substantial difficulty in that expensive machinery
did not operate in accord with expectations. Specifically, the main area
of concern involved maintenance problems. The expense of this ma-
chinery is such that the average firm cannot afford to have excess capac-
ity available. Thus, if a machine is out of order, the company’s opera-
tions are seriously curtailed. It therefore is of extreme importance to
be able to evaluate a prospective purchase of new equipment on the
basis of accurate information as to the reliability of the equipment
and the availability of prompt and efficient mainitenance service. It is
with the goal of providing the cold type composition industry with
such information that the Cold Type Composition Section of Printing
Tndustries of America wishes to establish a Maintenance Referral
Service. It is our expectation that the operation of this service will
have the important additional benefit of enabling manufacturers to
identify promptly areas which are causing problems with the result
that immediate corrective action may be taken to the betterment of
the entire industry.

Enclosed herewith are eight forms that have been prepared as sam-
ples of what would be used by the Section in operation of the Service.
As can be seen from an examination of these forms, the basic purpose
of the Service is to obtain from industry members a record of actual
experience with various types of equipment. This record would then
be made available to other industry members who are considering the
purchase of new equipment. The Association will be serving as a cen-
tral source through which anyone will have the opportunity to submit
information and in the same vein, any one who submits information
will have the opportunity to obtain information.

Let us examine each form in detail.

The first form involves information as to the user’s experience with
regard to installation and operation under the warranty period. It is
of extreme importance that our members know whether equipment will
be delivered on time as promised, and whether equipment can be made
operational within a reasonable time after delivery. This form pro-
vides information identifying the machine, the buyer, delivery data,
warranty data, production downtime, and furthermore, indicates
whether or not complaints are handled to the satisfaction of the
purchaser.
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Form 2 identifies the purchaser and the equipment purchased, and
then provides specific information with regard to maintenance
experience.

All industry members will be requested to fill out Form 1 within six
months of the purchase of a new piece of machinery. Thereafter they
will be requested to fill out Form 2 on a periodic, probably annual,
basis.

Form 38 is a combination of Form 1 and Form 2. At the outset of
this program, there will be no data available, so CTC intends to obtain
information concerning past experience both regarding installation
and maintenance via the combined experience form, Form 3.

Form 4 is a complaint form. Any industry member who has a com-
plaint concerning maintenance or service of a cold type machine will
have the option to fill out a complaint form and submit it to CTC. This
form contains a description of the complaint and identifies the pur-
chaser and the equipment involved. CTC will obligate itself to submit
all complaints submitted to the manufacturer of the piece of equip-
ment involved. This will be done without any evaluation on the part
of CTC through the use of a form letter as set forth in Form 5. When
the manufacturer replies to a complaint, a copy of the reply will be
forwarded to the complaining member and the matter will be auto-
matically considered closed unless we hear from the complainant to
the contrary within ten days. This will be accomplished via Form 6.

In the event that the complaining member is not satisfied with the
manufacturer’s reply and forwards a written response objecting
thereto, said written response will be forwarded to the manufacture
in accord with Form 7. All the complaint files will be maintained at
the offices of the Cold Type Composition Section. Any industry mem-
ber who is willing to provide CTC with his experience in purchasing
machinery (if he has purchased machinery) or any firm that seriously
is considering entry into the market, will have access to all the infor-
mation in the CTC files regardless of whether that firm is a member of
CTC. All information reported to members by CTC shall be reported
via Form 8.

This form identifies the model and manufacturer of the machine, the
number of machines that are in operation to our knowledge, the num-
ber of reports that we have had on the machine and reports the experi-
ences on record with regard to delivery, warranty, service, operation,
and handling of complaints. In the event that the manufacturer does
not cooperate with CTC and does not respond to our member’s com-
plaints, this fact will also be noted. :

Finally, all records of the Cold Type Composition Section will be
available for detailed inspection by any industry member who wishes



1054 FEDERAL TRADE COMMISSION DECISIONS

to come to the CTC headquarters. Thus, in addition to Form 8, an
industry member will have the opportunity to sit down and examine
the material on file at the CTC offices in Arlington, Virginia. The only
material that will be excluded from the file will be the identification
of complaining parties.

The system set forth above has been designed to insure that the oper-
ation involved will be fair to both manufacturers and industry mem-
bers. Prior to the implementation of such a program, manufacturers
will be given the opportunity to sit down with CTC and learn about
the program.

It is felt that by providing the means for an exchange of information
of this nature, CTC will be promoting competition in the cold type
composition industry by enabling the small manufacturer and the
small buyer to obtain some of the market information of vital impor-
tance that has heretofore been unavailable.

Naturally before the Commission can make a decision in this matter
it will be necessary to consider information concerning the economics
of the industry involved.

The term cold type composition basically refers to the practice of
generating type composition by printers by any means other than
traditional hot metal casting. Specifically, these processes include
“strike on”, or direct impression methods similar to typewriting;
“photocomposition”, whereby a character image is exposed to film or
paper; “electronic composition”, whereby characters are generated
on the face of a cathode ray tube and then exposed to film or paper;
plus a variety of miscellaneous operations including manually assem-
bled type.

Prior to the advent of cold type composition, the great majority of
type in the United States was created on hot metal casting machines.
These machines were costly (approximately $50,000), difficult to oper-
ate, and of such size and complexity that the great majority of all
composition work was done in composition trade shops which served
several firms.

Today, the technology of the cold type composition machine has
brought a significant change in the internal printing industry markets.
The costs of cold type composition machines range from $2,000 to
$20,000 for standard direct impression units and $10,000 to $50,000
for standard photomechanical composition units. The speed of opera-
tion provided by these highly sophisticated machines has enabled
many non-printers to adopt and utilize cold type machinery to meet
their own printing needs. Although many cold type machines are in-
stalled in printing firms and traditional trade shops, as represented
by the Cold Type Composition Section of Printing Industries of
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America, a much larger percentage of total production, especially of
the typewriter-like, lower cost units, have been purchased or leased
by the traditional non-printer customers of the printing industry. All
in all, the members of the Cold Type Composition Section of P.I.A.
represent a rather small percentage of the total number of cold type
users in the United States.

The United States Department of Commerce estimates that there
are some 38,000 printers in the United States. Industry sources believe
that approximately one-third of these comprise the potential market
for cold type equipment.

Thus, there are at least 12,500 potential customers for cold type
equipment in the printing industry. Since printers comprise a small
percentage of the total market, it is estimated that the total market
consists of more than 40,000 potential buyers. The entire membership
of the P.LLA. totals only approximately 6,000 firms of which only
approximately 125 firms are active members of the Cold Type Com-
position Section. It can be seen that the Cold Type Composition Sec-
tion of P.I.A. contains only a small portion of the total market for
cold type composition equipment,

It should also be noted that there are approximately 3,000 news-
papers being published in the United States. Every newspaper is a
potential user of cold type composition equipment and many news-
papers have been using such equipment for some time. Newspaper
publishers belong to either the American News Publishers Association
or the Publishers Auxiliary or other such trade associations. Very
few, if any, newspaper publishers are members of P.I.A. or the Cold
Type Composition Section of P.I.A.

The Cold Type Composition Section of P.I.A. has a membership
that has been traditionally made up of firms which are small and
medium size cold type trade shops. Many of these firms have as few
as five employees and do an annual volume of business of $150,000
and up. The majority of these firms have installed some printing
equipment such as multiliths but still have an annual volume of busi-
ness which is often under $1,000,000. Qur members also include com-
position departments of basically printing firms. These firms may
have an annual volume of business of between $2,000,000-$3,000,000
under typical conditions but actual composition work represents only
10% or less of this amount. The printing industry is unique among
general manufacturers in that it is composed of a large number of
small firms. Among P.I.A. as a whole, the average member has twenty
employees and enjoys a volume of business of approximately $600,000.
P.I.A. has less than 400 members in the United States which have one
hundred or more employees.

487-883 O—T73——68
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By contrast, the manufacturers of cold type equipment are large
companies. We estimate that there are approximately twenty firms
who manufacture this equipment. Among the five largest firms are
International Business Machines, Inc.; Harris Intertype Corporation,
Intertype Division; Varityper, a Division of Addressograph-Multi-
lith ; Photon Compographic Corporation and Merganthaler Linotype
Division, ELTRA Corporation.

As can be readily seen, the membership of CTC can have only in-
significant economic effect on companies of this nature individually
or collectively and therefore the need to collect this trade information
becomes important as a means of maintaining competition through
essentially an educational endeavor.

We wish to make it clear that the operation of the maintenance
referral service is expected to take only a minimum amount of time.
It is anticipated that not more than five hours per week of clerical
time will be devoted to the operation of the service at a cost of approx-
imately $1,000 per year. Another $1,000 per year of staff executive time
will be required plus an additional $500 for facility usage.

The Cold Type Composition Section presently has dues revenue
budget at $10,000. Thus from a practical standpoint it becomes diffi-
cult to readily envision a complicated program requiring more time.
Under such circumstances we would not wish to consider utilizing the
services of an outside accounting firm or other consultant to operate
the maintenance referral service. To do so would require an expendi-
ture of monies which are not presently available.

We wish to make it clear that the chances of this service turning
into a means of unintentionally boycotting any supplier are non-
existant. The disparity in economic power between the seller and the
buyers are such that the entire membership of the Cold Type Compo-
sition Section could stop buying from all manufacturers without a
susbtantial effect on the total market of any manufacturer.

We would appreciate your providing us with the Commission’s
views on this program as soon as possible.

In the event that there are any questions concerning the program’s
operation, we will be glad to provide whatever information is
necessary.

Thank you for your consideration.

Very truly yours,
Countaax, Casey & Loomis,
/s/ Stevex Joun FrrLimanw,
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MAINTENANCE REFERRAL SERVICE
INSTALLATION AND WARRANTY EXPERIENCE DATA ForM 1

Purchaser data:

Individual name___________________ Title - __ - -
Company name____._______________ Phone __.______ I
Address- o ________ U

Equipment data:

Manufacturer_ . _.________ —— e
Machine model No________.________. Serial NO.— oo _____
Date acquired- . _________ New [ Used J

How acquired: Purchased []  Leased ]  Rented [J

Delivery data:

Number of days between the time you signed the contract to acquire the

equipment and the time of physical delivery of the equipment :
Actual: ______ days. Promised: __..__ days.

Number of days between the time of physical delivery of equipment and com-
pletion of installation by manufacturer’s representative in such a manner as to
make the machine operational under your normal operating conditions:

Actual: ___.__ days. Promised: __.___ days.
Describe the reason for any difference between the actual and promised times

Warranty date:
Was the machine covered by a warranty: Yes [ No O

If covered by a warranty, did the warranty include only parts {J
or both parts and labor ]
During the warranty period (after the machine was placed in production
operation) how m'any hours of downtime* per week did you experience:
1-5 hours J 5-10 hours ] 10-20 hours {J over 20 hours {]
If complaints were made to the manufacturer during the warranty period,
were the complaints handled to your satisfaction :

All of the time oo -0
A majority of the time_ . O
Less than the majority of the time___________________ O
‘We had no complaints_ . ______________________._. O

‘What was the number of planned production hours per week for the piece of

*Note : Downtime is referred to as the number of planned production hours per
week lost due to machine malfunction and does not include preventive
maintenance.
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MAINTENANCE REFERRAL SERVICE

SERVICE PERFORMANCE EXPERIENCE DATA TPoRM 2

Purchaser data:

Individual name__ -~ LA 1 = U
Company NAmMe - Phone. e
AQATOSS e o e e

Equipment data:

Manuf g et e e ————————— e s
Machine model No. ___ Serial N0, oo
Date acquired o —cooco_oa New Used (J

How acquired : Purchased [ Leased [ Rented [

Maintenance data:
Since the expiration of the warranty, what has been the average number of

Since the expiration of the warranty, what has been the average number of
hours per week downtime* you have experienced in connection with the opera-
tion of this machine: ________.

If service requests have been made to the manufacturer after the expiration
of the warranty, have such requests been handled to your satisfaction :

All of the time e O
A majority of the time__ o O
Less than the majority of the time_______ . ____ d
No requests for service made_ e O

Since the expiration of the warranty, has this machine been covered by a

maintenance contract: Yes U] No OJ
Since the expiration of the warranty, has the machine been covered by a time
and materials agreement, rather than a maintenance contract: Yes [] No O

*Note: Downtime is referred to as the number of planned production hours
per week lost due to machine malfunction and does not include preventive
maintenance.

MAINTENANCE REFERRAL SERVICE
CoMBINED EXPERIENCE DATA ForM 3

Purchaser Data:

Individual name - ___.. Title e
Company name__ o~ PRONE - e
AQATESS o e

Bqguipment dato:

M AU A e, — o e s
Machine model No. .. Qerial NoO. oo e
Date acquired - New [ Used [

How acquired : Purchased [ Leased [ Rented []
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Delivery Data:

Number of days between the time you signed the contract to acquire the equip-
ment and the time of physical delivery of the equipment:

Actual: ______ days. Promised: —__.-__ days.

Number of days between the time of physical delivery of equipment and com-
pletion of installation by manufacturer's representative in such a manner as to
make the machine operational under your normal operating conditions :

Actual: ______ days. Promised: —_.___ days.

Describe the reason for any difference between the actual and promised times

set forth in the questions above : e

Warranty data:
Was the machine covered by a warranty: Yes [J No [J

If covered by a warranty, did the warranty include only parts [] or bhoth
parts and labor [J
During the warranty period (after the machine was placed in production
operation) how many hours of downtime* per week did you experience :
1-5 hours [J 5-10 hours [J 10-20 hours [] over 20 hours [
If complaints were made to the manufacturer during the warranty period, were
the complaints handled to your satisfaction:
All of the time. _ e
A majority of the time_
Less than the majority of the time
We had no complaints___
What was the number of planned production hours per week for the piece of

Maintenance data:
Since the expiration of the warranty, what has been the average number of

Since the expiration of the warranty, what has been the average number of
hours per week downtime you have experienced in connection with operation of
this machine: ______.

If service requests have been made to the manufacturer after the expiration of
the warranty, have such requests been handled to your satisfaction :

All of the time_ e O
A majority of the time______ e |
T.ess than the majority of the time___ O
No requests for service made .o eeee 3

Since the expiration of the warranty, has this machine been covered by a
maintenance contract: Yes [] No O

Since the expiration of the warranty, has the machine been covered by a time
and materials agreement, rather than a maintenance contract: Yes O No O

*Note : Downtime is referred to as the number of planned production hours per
week lost due to machine malfunction and does not include preventive mainte-
nance.
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MAINTENANCE REFERRAL SERVICE

CoMPLAINT REPORT FOorRM IV
Complaint No. ______

Date . __.__
Purchaser data:
Individual name_________________ Title w o
Company name._ ... _____._____ Phone _______ o ___._
Address
(Street, City, State, ZIP Code)
Equipment data:
Manufacturer __
Machine model No. ______________________ Serial No. ____________________
Date acquired-—__________________ New [] Used [

How acquired : Purchased [J Leased [J Rented []

Average number of hours per week that machine has been in production opera-
tiom: ______. Explanation (if necessary) _____ oo

Is complaint under warranty: Yes [] No O If so, give warranty
number________ , 0r send a copy of warranty.

Is complaint under maintenance or rental contract: Yes OJ No O If so,
give maintenance contract No. ________: rental contract No. ______.

Describe complaint:

MAINTENANCE REFERRAL SERVICE

MANUFACTURER ADVICE REQUEST ForM V
Complaint No. ._____
Date ______________
DEAR MANUFACTURER:

The National Cold Type Composition Section of PIA operates a Maintenance
Referral Service. We have asked our members to report to us information with
regard to maintenance experience on various types of machinery. In order to
maintain fairness to all parties, we try to get both sides to every experience
report,

Enclosed is a complaint submitted to us with regard to one of your products.
The model number, serial number, and purchaser of the product are clearly
indicated.

‘We would appreciate your evaluation of this complaint. In the event that
affirmative steps will be taken to eliminate what may be a misunderstanding, we
would appreciate your advice so that we may include such information in our
files.

Very truly yours,
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MEMBER RESPONSE ONE

ForMm VI
Complaint NO.eee-.
Date - _____

DEAR MEMBER :
Enclosed is the reply we received from the Manufacturer regarding your

complaint.
Please advise us if you consider this reply satisfactory. Unless we hear from
you within ten days, we will assume that this matter is closed.
Very truly yours,

MANUFACTURER ADVICE REQUEST TWO

ForM VII

Complaint No..___.._
Date o
DEAR MANUFACTURER :
Enclosed is our member’s reply to your letter of __________________. We would
appreciate your advice as to your position with reference to this reply.
Very truly yours,

MAINTENANCE REFERRAL SERVICE

MEMBER REPORT ForM VIII
DEAR MEMBER :
The following information is submitted in response to your recent request :

Liquipment data:

Machine model No.. . ____ Serial NO.o oo

Our records indicate that the basic model of this machine was introduced in
year ______ , and that there have been ______ modifications since that time.

Approximately ______ hundred of said machines have been installed within the
last years.

‘We have had ______ reports on the specific model that you have inquired about.

Our reports indicate that delivery time for this machine has ranged from ______
to . days, and deliveries have been from ______ to oo days of the prom-
ised delivery time.

This machine is (is not) covered by a warranty which includes parts or parts
and labor and lasts for a period of ______ days.

During the warranty period, our members have experienced an average of
______ hours downtime* per week and operated this equipment for an average of
______ hours per week.

*Note: Downtime is referred to as the number of planned productions hours
per week lost due to machine malfunction and does not include preventive
maintenance.
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After the expiration of the warranty, the equipment has been rnn by our mem-
bers for an average of between ______ and -_____ hours per week, with a down-
time range of between ______ and —.____ hours per week.

Service requests made to the manufacturer during the warranty period were
handled satisfactorily :

All of the time__.__________________ . _______ O
A majority of thetime_______________________________ (]
Less than the majority of the time____________________ O
No requests were made______________________________ O

Service requests made to the manufacturer after the warranty period were
handled satisfactorily :

All of the time_____________________ . _____ [}
A majority of the time______________________________. O
Less than the majority of the time____________________ O
No requests were made__ .. ___ . _________________ O
Since the expiration of the warranty, ______ % reporting have this machine
under a complete maintenance agreement, ____¢, reporting have this machine
under a maintenance agreement including parts only, and -___¢, have this
machine under a straight time and materials agreement.
We have received ______ complaints from members during the last __.___
months regarding this piece of equipment. ______ of these complaints twere

handled to the satisfaction of our members.
The manufacturer does (does not) respond to our member complaint forms.
All of our records with regard to this piece of equipment are available for
vour inspection. To arrange an appointment for such an inspection. please
contact o e
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Encyclopedias . . . ... ... ... ... o 229, 618
Financecompanies . . . . . . . . . . i v ittt i e 71
Firearms and accessories . . . . . . . . . . i i it e e 749

1Con‘unod.ities involved in dismissing or vacating orders are indicated by italicized page
references.

1063



1064 FEDERAL TRADE COMMISSION DECISIONS

DECISIONS AND ORDERS

Page
Flammable fabries . . . ... ... oo 147,151, 238,691,
694, 715, 726, 730, 850, 854, 888, 963
Flowers, petals . . .« v v v v o v v it i e e e 238
Food, chainretailers . . . . ... ... .. i e 424
Franchise contracts, stereo-sound systems . . ... ... .. .. ... .. 948
“Fruit cocktail tree’” . . . . . . . o i i e e e e e e e e e 607
Fuel additive, “Prist” . . .. . .. i i e e 53
Furproducts .. ............ ... 699, 703, 707, 711, 719, 722, 766
Greetingcards . . . v v v v v v e it 13,17
Hair, surgical transplant . . . . . . ... . o oo e e 627
HairpieCes . . . o v v v v v i i e e e e e 396
Hand tools and hardware . . . . . v v v v v v vt v v o v vttt e 857
Health and beauty aids, manufacturing facilities . . .. ........ .. 477
Health Salons . . v v v v v v v vt et et e o e e s e e e ot e e e s 62
Home improvement firms . . . . .. ... ... 44,784
Hospital supplies and wearing apparel . . .. .. ... ........... 140
Household furnishings . . . .. ... ... ....... 7, 58, 261, 688, 959
“Lady Bird Beetle” . . . .. ..ot 607
Lighting units, battery-powered . . .. .. ... ... 178
Loans, promissory, chattel and real estate mortgage . . . .. ... .... 71
Magazine, subscription services . . . . . ... oo 187, 201, 215
Mail order, sportinggoods . . . . . .. ... 665
Manufacturing, facilitiesfor . . . . .. ... ... .. 79,411,477, 653, 922
Meat retailers . . . . v v v v e e e e e e e e e e e e e e e s 738
“Medi-Hair” . . . o oo oo e 627
Mobilehomes . . . . . v v v v it i 645, 800, 805, 810, 885
Mortgageloans . . . .. .. ..o e 71, 945
Office eqUIpment . . . . o v v v v v v e 857
Oil, “OriSCO™ & v v e ettt e e e e e e ‘181
Portland cement, manufacturing facilities . . . . . ... ... ... .. .. 922
“Praying Mantis’ . . . . . . ..o o a i 607
“Prist,” fuel additive . . . . . . .. .. 53
Quilted fabrics . . . . v v v v i e e e e 655, 660
Radio broadcastingschool . . . . . ... ... o oo 439
Realestatefirm . . . .. .. ... ... ... .. e e e e e e e 892
Remover, “Snowand Ice” . .. .. ... .. i 85
Rubber belts, hoses, manufacturing facilitiesfor . . .. ... .. ... .. 79
SCATVES « v v v o v et e e e e e e e 151, 421, 691, 694, 850, 854
Schools:
Computer card key punch . . . ... ..o 466
Professional models . . . . . . o v .o e e e e e e e 21
Siding, vinyl . . . oo oo s 774
“Snow and Ice,”’ TEMOVET . . . . . v v e v vt ot e e e 85
Subscriptions, magazine . . . .. .. ... 165, 201, 215
Swimming-aiddevice . . . . . .. ..o 868
Textile fiber products . . . . . . . oo 144,640
Turbans, ladies’ . . . .« o o o oo 136

UsedCars . .« v v v v v v v e i e 49,76, 132, 252, 673, 936
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Vending machines and merchandise . . ... ................ 754
Vinyl, siding . . . . .o o 774
Vitamins, “Capsulets” . . . . . .. oo oo 155
Wearing apparel . . . . o v v v b i 640
Wedding, cocktail, party, wearing apparel . . . ... ... ... .. 888
Wholesale, produce . . . . v v v v v v v e e e e 970

Wecol products, fabries . . . . . ... .. o 147, 265, 640, 762






INDEX”*

DECISIONS AND ORDERS

Page
Accreditation of correspondence courses . . ... ... ..., 815
Acquiring corporate stock or assets:
Clayton Act, Sec. 7 . . . ... i 79, 411, 424, 477, 653
Federal Trade Commission Aet, Sec. 5 . ... ... .. .......... 424, 922
Acquisition proposed, opinion in support of, after divestiture order . . . . . 653
Additional costs unmentioned, misrepresenting pricesasto .. ... . 857, 873
Advertising and promotional expenses, discriminating in price through.
See Discriminating in price.
Advertising falsely or misleadingly:
Business status, advantages or connections —
Business methods and policies . ..................... 439, 466
“lollege™ L e e 815
Identity . . . ottt 873
Mail order house advantage .. ... .............viuuur.un.. 857
Manufacturer .............. e e e e e e 93, 774
Nature of business . . . . .. .. vttt e 754
Organization and operation .. .. ........................ 948
Personnel orstaff ................ 229, 291, 784, 815, 873, 948
Producer status of dealerorseller . . . ................. 269, 774
Prospects . .. ... . i 948
Reputation, success orstanding . .. ...................... 815
Compositionofgoods . ................... 93, 265, 269, 396, 627
Connections or arrangements withothers .. ............ 34,93, 774
Dealer being manufacturer . ...............c0 v, 269
Dealer or sellerassistance . ... ...............0ovurvur.... 119
Demand, business or other opportunities . . .. .............. 21, 948
Earningsorprofits .................. 21, 119, 439, 466, 754, 948
Endorsements, approval and testimonials .. .................. 229
Financing arrangements . . ... .................. 7,44,113, 375,
392, 427, 618, 645, 948
Free goodsorservices . ............c00.... 93, 155, 229, 774, 784
Government approval, action, connection or standards . 53, 448, 738, 815
Guarantees, fictitious or misleading ........ 21, 93, 119, 155, 178, 304,
607, 665, 738, 754, 774, 857, 948
Identity . .. .. i e e 21
Individual or private business being educational ................ 815
Individual’s special selection or situation . .. ................ 85, 93
Jobs and employmentservice . ..............0...... 21, 439, 466

*Covering practices and matters involved in Commission orders. References to matters
involved in vacating or dismissing orders are indicated by italics.
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Page
Limited offersorsupply .. ... .. ... ... 155
Mail order house advantage . . . ... ... v v i e 857
Nature of product orservice . ... .. ..ottt it esennneos 975
Prices . . oo v v v ittt e 21, 34, 44, 49, 645, 673,
679, 688, 738, 784, 892, 936, 959
Additional charges unmentioned . ................... 857, 873
Baitoffers ......... ... i 62, 738, 784, 873
Demonstrationreductions . . ... ... . L i i 784
Exaggerated, fictitious as regular and customary .......... 269, 857
List or catalogasregularselling ...................... ... 85
Percentage savings . . ... i i vttt i e e 607
Refunds . .......cciiiiinmiiinnnen 113, 304, 665, 754
Retail as cost, wholesale, discounted, etc. .................. 857
Terms and conditions . . ... ......... 21, 34, 44, 49, 313, 318, 427,
618, 645, 673, 679, 688, 738, 784, 881, 892, 936, 959
Usual as reduced or special . . ... 62, 93, 155, 229, 269, 645, 754, 784
Prize CONteStS v v v v v v et e e e ... 85,229
Qualities or properties of product orservice . . . . ... ............ 627
Cosmetic or beautifying ..................... . .... 155, 396
Durability or permanence .. ... ... .0ttt 774, 784
Fire-extinguishing or fire-resistant . .................. 655, 660
Medicinal, therapeutic, healthful,ete. ... ............... 62,155
NUtHtive & v vt it et e et e e e e e e e e 181, 975
Perma-Teque hair replacementsystem . . ................... 396
Reducing . . .o oo vt ittt e e i e i e 181
Quality of product or service ......... 53, 85, 119, 607, 738, 754, 868
Quantityinstock . ... .o i e e 857
Refunds, repairs, and replacements . ................ 607, 7564, 857
ResUlES . . v o v it it ittt ettt i e i e e e e e 868
Safetyof product . . .............. ... 85, 396, 448, 455, 627, 868
Scientific tests . . . . v v i e i i e 53
Seals, emblems, Or awards . . . ..o it e e e e 815
B OIVICES & v v vt et e e e e e e e e 291, 304
Sizeandextent ....... ..o e e i e 665, 873
Sizeor weight .. ..... ... i i i e i e 738
Source or origin . . . .. .. e e e e i e 269
Special or limitedoffers . . .. ...... .. ... . i i 62, 754
Statutory requirements:
Textile Fiber Products Identification Act . . ... ... ........ 93, 269
Truthin Lending Act . .. .......... 1,7, 21, 34, 44, 49, 58, 71, 76,

93,113,119, 132, 278, 313, 318, 375, 381, 392, 427, 618, 645,
673, 679, 688, 735, 738, 784, 800, 805, 810, 885, 892, 936, 959

Wool Produets Labeling Act . .. .. oottt it i 265
SUIVEYS . v v v i e e e e e e 93
Terms and conditions . ...... 21, 34,113, 229, 439, 665, 774, 857, 948
Tests and investigations . ... ... ...ttt ittt 868

Allowances for services and facilities, discriminating in price through.
See Discriminating in price.
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Page
Bait prices, advertisingfalse . . . .. ... ............. 738, 784, 873
Bonded business, misrepresentingasto . .......... 165, 187, 201, 215
Boycott seller-suppliers, combining or conspiringto . . .. ... ... ... 471
Business methods and policies . . . ... ............. 439, 466, 794
Business status, advantages or connections:

Business methodsand policies . . . .. ... ... .... ... ...... 439

College, advertising falselyasto . ... ................... 815

Connections or arrangements withothers . . ... ... .... ... 93,774

Identity . . . . . o v i i e e e e e e e e e e e e e e e e 873

Individual or private business being educational . . . . . ... ... ... 815

Mail order house advantage . .. ...................... 857

Manufacturer, nature of . . . . . .. . ... .. .. ... 93, 774

Natureof . . . . . .. . i e e e e 754

Organization and operation . . .. ..................... 948

Personnel orstaff . ... .. e e e e e e e e 229, 784, 815, 873, 948

Producer status of dealerorseller . . . ... ... ... .......... 774

Prospects . . . . . . ... 948

Reputation, success or standing . . . .. ... ... .. 0oL, 8156

Sizeandextent . . . ... . . .. i i e e 665, 873
Clayton Act:

Sec. 7 — Acquiring corporate stock or assets . . . . . 79,411,424, 477, 653
Coercing and intimidating distributors . . . . . . ... ... ... ... ... 749
College, advertising falsely as educational . . ... .. .. .......... 815
Combining or conspiring —

Boycott seller-suppliers . . . . .. ... ... .. 0 oo 471

Eliminate competition in conspirators’goods . ... ... ........ 471

Enforcing or bringing about resale price maintenance concertedly . .. 749

Restrain and monopolizetrade . ... ... ................ 471
Concealed subsidiary, fictitious collection agency,ete. . . ... ... ... 257
Connections or arrangements with others . . . . . ... ... ... 34,93, 774
Contracts and agreements, maintaining resale prices . . . . ... ... ... 749
Cosmetic or beautifying qualities of product or service . .. .. 155, 396, 627
Court documents, simulating . . ... ... ... ............... 794
Cutting off access to customers ormarket .. ............. 471, 749
Cutting off supplierorservice . .. ... ... ... . ... ... ... 749
Dealer, falsely representing self as manufacturer .. ... ... .. .. 269, 287
Dealer or seller assistance: Advertising falsely and

misrepresenting . . . . ... L. L e e 119
Deceptive techniques, television depictions used in advertising . . . . ... 181
Demand, business or other opportunities, advertising falsely

and misrepresenting . . . .. .. ...l e e e e e 21, 948
Demonstration or reduction prices, advertising falsely . . . . .. ... ... 784
Discriminatinginprice . . . . . . .. ... L Lo o 970

Dismissal orders:
Complaint against New York City drug firm concerning acquisi-
tion of another NYC company manufacturing and selling
similar and non-food household consumer products . . .. ... ... 477
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Page
Complaint against wood fiber products marketer on grounds that
firm voluntarily stopped selling product, cooperated fully
with Commission, and sales werede minimis . . . ... ........ 238
Distributors, coercing and intimidating . .. .. ... ............ 749
Divestiture orders. See Acquiring corporate stock or assets.
Durability or permanence of product or service, advertising
falsely . . . . . . . e e e e 774, 784
Earnings or profits:
Advertising falsely . . .. ... .......... 21, 119, 439, 466, 754, 948
Misrepresenting . . .. ................. 21, 119, 439, 754, 948
Securing agents through misrepresentation . . . ... .. 165, 187, 201, 215
Eliminate competition in conspirators’ goods, combining or
conspiringto . . . . . .. L. e e e e e e e e 471
Endorsements, misrepresenting . . . . .. .. ... ... ... .. ..., 229
Enforcing dealings or payments wrongfully . . . ... ... ...... 155, 291
Enforcing price maintenance, combining or conspiringto . . . ... . ... 749
Exaggerated as regular and customary, advertising prices falsely . ... .. 857
Federal Trade Commission Act:
Sec. 5 —
Acquiring corporate stock orassets . ... ............ 424,922
Discriminatinginprice . . . .. .. .. ... .. ... .. .. ... ... 970
Securing orders by deception . . ... ... ... . ... ...... 165, 229
Shipping, for payment demand, goods in excess of or
withoutorder . .. .. ... ... .. ... . ... . ... ..., 155
Fictitious preticketing, misrepresenting prices . .. ... ... .. 13,17, 269
Financing, advertising falsely and/or misrepresenting .. ... ... 7,44,113,
375, 892, 427, 618, 645, 948
Fire-extinguishing or fire-resistant, advertising falsely . ... ... .. 655, 660

Fixing prices concertedly. See Combining or conspiring.
Flammable Fabrics Act:
Importing, selling or transporting flammable fabries ... .. 136, 140, 144,
151, 283, 324, 328, 332, 385, 421, 691, 694, 715, 726, 730, 771, 850,
854, 888, 941, 963
Free goods or services, advertising falsely and/or misrepresenting . ... . 93,
155, 165, 229, 774, 784
Fur Products Labeling Act:

Compositionof produet . . .. ... ........... 699, 703, 707, 766
Guaranties, furnishing false . . . ... ... ... ... ... ....... 766
Invoicing products falsely . ... . 408, 699, 703, 707, 711, 719, 722, 766
Misbranding or mislabeling . . . ... ........ 699, 703, 707, 711, 766
Neglecting to make material disclosure . . . ... ... . 408, 699, 703, 707,

711, 719, 722, 766
Statutory requirements . . . ... .. ... ..... 699, 703, 707, 711, 766

Furnishing means and instrumentalities of misrepresentation

of deception . . ... ............ 13,17, 165, 187, 201, 215, 229

Government approval, action, connection or standards, advertising
falsely and/or misrepresenting . . .. 53, 165, 187, 201, 215, 448, 738, 815
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Guarantees, fictitious or misleading, advertising falsely and/or
misrepresenting . . .. ... .. 000 21, 93,119, 155,165,178, 187,
201, 215, 304, 332, 607, 665, 738, 754, 774, 857, 948
Guaranties, furnishing false . .. ............... 332, 754, 766, 966
Identity . . .. .o v i i it i it e e e e e e e e 21, 93, 873
Advertising falsely . . . ... ... .. ... ... .. . .. ... 21, 873
Misbrandingormislabeling . . . . .. ... .. ... . ... 93
Misrepresenting businessstatus . . .. ................. 21, 873
Imported products, misrepresenting domesticas . . ... ....... ... 269

Importing, selling or transporting flammable wear . . 136, 140, 144, 151, 283,
324, 328, 332, 385, 421, 691, 694, 715, 726, 730, 771, 850, 854,

888, 941, 963
Individual or private business being educational, religious or i
research institution or organization .. ................... 815
Individual’s special selection or situation, advertising
falsely . . ... . .. e e 85, 93
Interfering with distributiveoutlets . . ... .. ... ... .. .. ..... 749

Interlocutory orders: See also Interlocutory orders with opinions.
Authorizing hearing examiner to issue subpoenas ad testificandum

to federal, state and local officials and employees . .. ....... 1030
Authorizing hearing examiner to issue subpoenas ad testificandum
to officials or employees of government agencies . ......... 1030

Compelling, with written approval of the Attorney General of
the United States, witness Joseph F. Malone to give testi-
mony and other information as required by the hearing
EXAMINET & ¢ v v v vt e e e e e e e e e e e e e e e 986
Denying —
Appeal from hearing examiner’s denial of respondents’
motion to compel testimony or in the alternative, for
an order striking certain allegations from the
complaint . ... ... .. .. e 1033
Appeal from hearing examiner’s protectiveorder . .. ... .. ... 996
Appeal from order denying request for extension of time,
and denying request for issuance of subpoenas

dUCESTeCUM . . . . v v v it e e e e e e e e e e e e 1031
Application for review of hearing examiner’s order
denying cement cost subpoena duces tecum . . . .. ....... 1046

Complaint counsel’s request for permission to appeal

hearing examiner’s order denying request to oppose

application for 190 subpoenas duces tecum and for

otherrelief . .. ... .. ... ... i 985
Motion for a stay of hearings and appeal from hearing

examiner’s denial of application for subpoena duces

tecum directed to the Commission . ... ............. 1005
Motion to disqualify Commissioner Jones from participation
intheproceedings . . . . ... ....... ... ... .. 1040

Motions to dismiss complaint for failure to join respondents’
bottlers as indispensible parties . ... ............... 1023
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Petition to modify final order by setting aside order to
cease and desist as to Ira Rubin in his individual
CaPaCItY . . . . . i e e e e e e e e e e e e e e
Request for permission to file interlocutory appeal and
for stay of hearings pendingappeal .. ... ... .........
Request for review of hearing examiner’s adverse ruling on
request for an extension of time and for oral deposi-
tions and subpoenas duces tecum . . . ... ... ... ...
Dismissing Commission order to show cause because civil penalty
proceeding is appropriate avenue of relief in thiscase ... ... ..
Dismissing complaint counsel’s interlocutory appeal from hearing
examiner’s order authorizing the Fidelity and Deposit
Company of Maryland to intervene for failure to meet require-
ments of Rules of Practice . ... ....................
Placing on Commission’s docket for review, hearing examiner’s
order authorizing subpoenas to Commission employees . . . . . . .
Returning to hearing examiner the certification of respondent’s
application for subpoena ad testificandum directed
to Commissionofficial . . . .. ... ... ... ... ... . ...
Interlocutory orders with opinion:
Denying —
Appeal from hearing examinet’s order denying applica-
tion for a subpoenaducestecum . .. ... .. ... ... ...
Appeal from hearing examiner’s ruling denying Motion to
Dismiss and/or for Summary Decision . ... ... ... .....
Appeal from order requiring compliance with subpoenas
duces tecum obtained by complaintcounsel . . ... ... ....
Motion to file interlocutory appeal from hearing
examiner’s denial of respondents’ motion to dis-
miss complaint on grounds that Commission violated
its own Procedures and Rules of Practice and that
complaint counsel will be relying on illegally
obtainedevidence . ... ... ... .. ... o oL,
Motions to remove case from litigation pending Com-
mission’s decision on another case and remanding
case to hearing examiner for further proceedings . ... ... ...
Petition to reopen proceedings for purpose of modifying
Commissionorder . . . . . . . . .o it ittt
Third party appeals, motion to quash or limit subpoenas
duces tecum and request for oral argument . .. ..........
Granting complaint counsel’s appeal from hearing examiner’s
decision denying motion to quash subpoena duces tecum
issued to Secretary of the Commission, quashing said
subpoena and remanding case to hearing examiner for
further proceedings . . .. .. ... . it ee e
Quashing subpoena duces tecum issued to Secretary of the
CommiSsion . . . . v v v v i vt e e e e e e e e
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Page
Invoicing products falsely:
Federal Trade Commission Act . ... .. .. ... ... ... ... 762
Fur Products Labeling Act . . ... 408, 699, 703, 707, 711, 719, 722, 766
Wool Products Labeling Act . ... .........c00 .. 762
Jobs and employment service, advertising falsely . . . . ... ... 21, 439, 466
Knowingly inducing or receiving discriminations in violation of
Sec. 5, Federal Trade Commission Act . . .. ... ............ 970
Law or legal requirements, misrepresenting . . . . .. .. ... ... .... 257
Limited offers or supply, advertising falsely . ................ 155
List or catalog prices, asregular .. ... ... e e e e e e e e e e 85
Maintaining resale prices through contracts, price schedules and
ANNOUNCEIMENTS + & v v v v v v v v et o e o e s ottt e 749
Manufacturer, misrepresenting nature of business status .. ... 93, 287,774
Merger proceedings. See Acquiring corporate stock or assets.
Misbranding or mislabeling:
Composition —
Fur Products Labeling Act . ........... 699, 703, 707, 711, 766
Textile Fiber Products Identification Act . .. ... .. .. ... 93, 287,
640, 683, 730, 966
Wool Products Labeling Act . .......... 147, 265, 640, 762, 881
Statutory requirements —
Fur Products Labeling Act .. .......... 699, 703, 707, 711, 766
Textile Fiber Products Identification Act . ... ... ... ... 93, 2817,
332, 640, 683, 730, 966
Wool Products Labeling Act . .. ........ 147, 265, 269, 640, 762
Misrepresenting:
Dealer being manufacturer . . .. ... .. ... .. ... . 287
Earningsandprofits . . . . . . . . .. . i i e i e 754
Furnishing means and instrumentalities . .. ... ............ 187
Identity . . . . v v vt i e e e e e e e e e 873
Personnel andstaff . .......... ..., 873, 948
Qualities orresultsof produet . . . . . .. .. .. . oo L, 396
Size, extentorequipment .. ... ... ... ... oo 873
Statutory requirements . . .. ... ... ... ... 278, 318, 375, 381, 388
Termsandconditions . . . . . . . v vt v v vt it v i e . . . 304, 439
Misrepresenting business status, advantages or connections:
Bondedbusiness . . . . . . ... 0o i 165, 187, 201, 215
Business methods, policies and practices . . ... ... .......... 794
Concealed subsidiary, fictitious collectionagency . . . . . ... ... .. 257
Connections and arrangements withothers . .. ... ... ... .. 98, 774
Dealer being manufacturer . . . .. .. ... ... .......... 269, 287
Government endorsement, sanction or sponsorship . . .. . ... .... 165
Identity . . . . . 0 ¢ i i e e e e e e e e 21
Manufacturer’s operations . . . . . .. .. e e 93
Nature . . . v v v it et e e e e e e e e e e e e e 754
Personnelorstaff ......................... 257, 291, 784
Producer statusof dealer . . ... ........ e e e e e 774

SEIVICES v v v v v v i e e e e e e e e e e e e e e e e e e e e e e 291
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Page
Misrepresenting goods:

Composition . . . v v vt i e e 396, 627
Dealer orsellerassistance . . . . . . . . v v v vttt i e e e 119
Demand for or business opportunities . ................ 21, 948
Eamingsorprofits . ... ..........c... ..., 21,119, 754, 948
Endorsements . . . . o oo v v vt ittt e et e 229
Free goods Or Services . . . v o v v v v v e v v oo v o o u v v 93, 165, 187,
201, 215, 229, 774, 784
Guarantees . . .. ... ... .. 21, 93, 119, 165, 304, 754, 774, 857, 948
Individual’s special selection or situation . . . . .. ... ... .... ... 93
Jobsandemployment . . . ... i i i e e e 21, 439
Law or legal requirements . . . . ... ... 0. 257
Manufacture or preparation . .. ... ... 0 oo 941, 963
Nature of 00ds .+ « o v v v v v v o v vt o vt e e e 873
Prizecontests . . ... ... ... 165, 187, 201, 215, 229
Qualities or properties . . . . ... ..o oot 396, 774, 784
Qualityof product . . .. .. ... oo 119, 754, 868
Quantity . . . . s e e e e e e e e e e e e 857
Refunds . . o v v v v o v o ettt i n it e e e 113, 304, 754, 857
ReSUIES « & v v v i vt et e e e e e e e e e e e e e 396, 627, 868
Safetyof product . . . . . .o i e e 396
Special or limitedoffers . .. .. ... ... ..o oo e 754

Statutory requirements —
Truth in Lending Aet ... ...... 1,7, 21, 39, 44, 49, 58, 71, 76, 93,

113,119, 132, 252, 261, 291, 392, 618, 645, 673, 688, 735, 738,
784, 800, 805, 810, 892, 936, 945, 959

SUIVEYS . v v v vt v v ot o e oot e a oo oo oo et 93
Terms and conditions . . . 21, 113, 229, 439, 774, 794, 857,'892, 948
Tests, purported . . . . . . . o o i i e e e 868
Misrepresenting prices:
Additional costs unmentioned . . ... ... ... 000 857, 873
CBAIL” OFfEIS + o v v v e e e e e e e e e e e e e 784, 873
Demonstration reductions . . . . . . ¢ v v e v e e e e e e 784
Exaggerated, fictitious as regular and customary . ......... 269, 857
Fictitious preticketing . ... .. .. ... .. ... 13,17
Retail as cost, wholesale,ete. . . . . . ... vt i it 857
Terms and conditions . . . . . .. .. v oo 21, 39, 44, 49, 165,

187, 201, 215, 252, 313, 318, 427, 618, 645, 673, 679, 688, 784, 800,
805, 810, 936, 945, 959
Usual as reduced or to be increased . . .. .. ... .. .. 93, 229, 269, 754
Modified order:
Previous order banning acquisition for 10 years, 69 F.T.C. 226,
modified by bringing its provisions more into line with
orders issued since 1967, involving other food chains . ... .. ... 424
Nature of business, advertising faisely and/or
misrepresenting . . . . .. ..o e e 754, 873, 975
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Neglecting, unfairly or deceptively, to make material disclosure:

Composition . . . ... ... ... .. ... 396, 627, 683
Identity . . . . . o o v i e e e e e e e 873
Prices . . .. e e e e e e e e e e e 165,187, 201,
215, 269, 738, 754, 784, 857, 873

Prizecontest . . . . . .. . v i i it i e e e e e e 85
Qualities or properties . ... ... .. .......... 396, 627, 655, 660
Quality, gradeortype . . . . . ¢ i it ittt e e e e 738, 868
Safetyofproduct . ... ... ............... 396, 455, 627, 868
Sales contract, right-to-cancel provision ... ... 1,7, 21, 39, 44, 62, 93,

119, 165, 201, 229, 291, 375, 381, 396, 427, 627, 754, 892
Statutory requirements —

Fur Products Labeling Act . ................. 408, 699, 703,
707,711,719, 722, 766

Textile Fiber Products Identification Act . . ... ... ..... 287, 332,
640, 683, 730, 966

Truth in Lending Act . ............ 1, 7, 21, 34, 39, 44, 49, 58,

71, 76, 93, 113, 119, 132, 252, 261, 278, 291, 313, 318, 375, 381,
388, 392, 427, 618, 645, 673, 679, 688, 735, 738, 784, 800, 805,
810, 881, 892, 936, 945, 959
Wool Products Labeling Act . ... ....... 147, 269, 640, 762, 881
Terms and conditions . . . ........... 1, 21, 34, 39, 44, 49, 71, 76,
113,119,132, 165, 187, 201, 215, 229, 252, 261, 278, 304, 313, 318,
375, 381, 392, 439, 618, 645, 665, 673, 679, 688, 735, 738,
774, 800, 805, 810, 881, 892, 936, 945, 959
Nutritive, advertising falsely qualities of product or

SEIVICE . & v v v v i e e e e e e e e e e e e e e e e e e 181, 975
Organization and operation, advertising falsely . . . ... .......... 948
Percentage savings, advertising falsely . . . ... ... ............ 607
Performance, Perma-Teque hair replacement system, falsely

representing qualitiesorresultsof . ... ... .. ... .......... 396
Personnel or staff —

Advertisingfalsely . . . ... ............. 229, 784, 815, 873, 948
Misrepresenting business status . . . . ... .... 257, 291, 784, 873, 948
Preticketing merchandise misleadingly . . . . .. ... .......... 13,17

Price discrimination. See Discriminating in price.
Price-fixing conspiracy. See Combining or conspiring.

Price schedules and announcements . ... ... ... .. .¢....00.... 749
Prices —
Additional charges unmentioned . .................. 857, 873
Advertisingfalsely . . . ... ... ... ... ...... 21, 34, 44, 49, 85,
645, 673, 679, 688, 738, 784, 892, 936, 959
Baitoffers . . ... ... ... ..t 62, 738, 784, 873
Demonstrationorreduction . ... ... ... ... ... .. .. .. ... 784
Exaggerated as regular andcustomary . . ... .. .. .00t 857
Neglecting to make material disclosure . . . ... ....... 165, 738, 754,
784, 857, 873
Percentagesavings . . . . . . ..o oo i e e 607, 857

Sales contract, right-to-cancel provision . .. ............ 187, 215
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Termsandconditions . . . .. .. ... ... ... ... 21, 34, 44, 49, 313,
618, 645, 673, 679, 688, 738, 784, 881, 892, 936, 959

Usual as reduced, special,ete. . . ... .............. 62, 93, 155,

229, 645, 754, 784
Prize contests: Advertising falsely, misrepresenting, and neglecting

to make material disclosure . . .. ... ... .. 85, 165,187, 201, 215, 229
Producer status of dealer or seller, advertising falsely and
misrepresenting . . . . . . ... L. i e e e e e e e e e 269, 774
Product, advertising falsely safetyof . . . . .. ... ....... 396, 627, 868
Prospects, advertising falsely . . ........ ... ... ... ...... 948
Qualities or properties of product or service:
Cosmetic or beautifying ... .................. 155, 396, 627
Durability . ... .. ... ... . ... 396, 774, 784
Fire-extinguishing or fire-resistant . . . . . ... ... ... ..... 655, 660
Medicinal, therapeutic, healthful,ete. . ... ... ... ....... 62,155
Misrepresenting . . . ... .. ... .. o0 oo 396, 774, 784
Neglecting to make material disclosure . . .. ... ... 396, 627, 655, 660
Nutritive . . . . v v o i e e e e e e e e e e e e e e e 181, 975
Reducing . . . o v v v vt i i e e e e e e 181
Quality of product or service:
Advertising falsely . . .. .......... 53, 85,119, 607, 738, 754, 868
Misrepresenting . . . . . . v it i vttt e e e 119, 754, 868
Neglecting to make material disclosure . . . . ... ......... 738, 868
Quantityof product . . . .. ... .. o e e 754, 857
Reducing, advertising falsely qualities of product or service . ....... 181
Refunds, repairs, and replacements, advertising falsely and/or
misrepresenting . . . ... .o 113, 304, 607, 665, 754, 857
Reputation, success or standing, advertising falsely . . ........... 815
Restrain and monopolize trade, combining or conspiringto .. ... ... 4171
Results, advertising falsely and/or misrepresenting . . . . .. .. 396, 627, 868
Retail as cost, wholesale, discounted, advertising falsely
PrICES @5 . & v v v v vttt e e e e e e e e 857
Safety of product:
Advertising falsely . . .. ... ............. 85, 396, 455, 627, 868
Misrepresenting . . . . . .t v v it e e 396, 448
Neglecting to make material disclosure . . .. ... ... 396, 455, 627, 868
Sales contracts:
Misrepresenting . . . ... ... ... ..., 296, 375, 381, 396, 427, 774
Neglecting to make material disclosure . ... ... 1,17, 21, 39, 44, 93,119,
165, 187, 201, 215, 229, 396, 627, 754, 892
Securing signatures wrongfully . ... ... .......... 318, 375, 439
Terms and conditions . . . .. ... ... ... .... 21, 62, 229, 774, 794
Scientific tests, advertising falsely . ... ... ... ... ... 53
Seals, emblems or awards, advertising falsely . . ... . ... .. ... ... 815
Securing:

Agents . .. . . . e e e 165, 187, 201, 215
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Orders .. .......0.iiiiinnunnn.. 165,187, 201, 215, 229
Signatures . .. ... ... ... ..., 58, 318, 375, 439, 784
Services, misrepresenting . . ... ... ... ... ..., 291, 304
Shipping, for payment demand, goods in excess of or without
Order . & v i e e e e e e e e 155
Simulating another or product thereof: court documents . . .. ... ... 794
Size and extent, advertising falsely and/or
misrepresenting . . . . . ... i e e e e e e 665, 738, 873
Source or origin of product, misrepresenting . . . ... ... ... ..... 269
Special or limited offers, advertising falsely and
misrepresenting . . . . . ..ttt e e e e e e e e e e 62, 754
Statutory requirements:
Fur Products Labeling Act . . ... ............... 408, 699, 703,
707,711, 719, 722, 766
Textile Fiber Products Identification Aet .. ......... 93, 269, 287,
332, 640, 683, 730, 966
Truthin Lending Act . ............ 1, 7, 21, 34, 39, 44, 49, 58, 71,

76, 93,113,119, 132, 252, 261, 278, 291, 318, 318, 375, 381, 388,
392, 427, 618, 645, 673, 679, 688, 735, 738, 784, 800, 805, 810, 885,
892, 936, 945, 959

Wool Products Labeling Act . ......... 147, 265, 269, 640, 762, 881
Surveys, advertising falsely and misrepresenting .. .............. 93
Television depictions, deceptive techniques . . . . ... ... ........ 181
Terms and conditions:

Advertisingfalsely . . ... ............ 21, 34,113, 229, 439, 665,

673,679, 738, 774, 784, 857, 881, 892, 936, 948, 959

Misrepresenting . .......... 21, 39, 44, 49,113, 165, 187, 201, 215,

252, 278, 291, 313, 318, 375, 381, 388, 392, 427, 439, 618, 645, 688,

784, 794, 800, 805, 810, 857, 892, 936, 948, 959

Neglecting to make material disclosure . . ... .. 1, 21, 34, 39, 44, 49, 71,
76,113,119, 132,165, 187, 201, 215, 229, 252, 261, 291, 427, 439,

618, 645, 665, 673, 679, 688, 735, 738, 800, 805, 810, 881, 892,

936, 945, 959
Prices .. ......... 21, 34, 44, 49, 618, 645, 673, 679, 688, 784, 945
Salescontract . ............ 21, 62, 165, 187, 201, 215, 229, 774
Tests and investigations, advertising falsely . ... .............. 868
Textile Fiber Products Identification Act:
Advertisingfalsely . . . . . ... ... ... . . . e 93, 269
Composition . .. ... .............. 93, 287, 640, 683, 730, 966
Guaranties, furnishing false . . ....................... 966
Misbranding or mislabeling . . .. ........ 93, 287, 640, 683, 730, 966
Neglecting to make material disclosure . . . . . 93, 287, 332, 683, 730, 966
Statutory requirements . . ......... 93, 269, 618, 640, 683, 730, 966
Threatening and boycotting competitors . . .. ... ............ 471
Threatening suits, not in good faith: delinquenrt debt collection . .. .. . 794

Threatening withdrawal of patronage . . ... ................ 749
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Truth in Lending Act:

Advertising falsely . . . .. ......... 7, 21, 34, 44, 49, 58, 71, 76, 93,
113, 119, 132, 278, 291, 313, 332, 375, 388,392, 427, 618, 645,
673, 679, 688, 735, 738, 784, 800, 805, 810, 881, 892, 936, 959
Financing . . . v« v v v v v v ittt it i e e e 7, 44, 618, 645
Misrepresenting . .. ... .. 7, 21, 39, 44, 49, 58, 71, 93,113,119, 132,
252, 645, 673, 688, 735, 738, 784, 800, 805, 810, 892, 936, 945, 959
Neglecting to make material disclosure . . . 1,7, 21, 84, 39, 44, 49, 58, 71,
76, 93,119, 132, 252, 261, 375, 427, 618, 645, 673, 679, 688, 735, 738,
784, 800, 805, 810, 881, 892, 936, 945, 959

Prices . ............. 21, 34, 39, 44, 49, 252, 313, 427, 618, 645,

673, 679, 688, 738, 784, 800, 805, 810, 892, 936, 945, 959
SIgnatires . v o o v v v b e e e e e e e e e e e e e 58
Statutory requirements . . . ... ...... 1,7, 21, 34, 39, 44, 49, 58, 71,

76, 93, 113,119, 132, 252, 261, 318, 392, 618, 645, 673, 679, 688, 735,
738, 784, 800, 805, 810, 881, 892, 936, 945, 959
Terms and conditions . . ... ...... 1, 21, 34, 39, 44, 49, 76, 119, 252,
261, 278, 291, 318, 332, 375, 388, 392, 427, 618, 645, 673, 679, 688,
735, 784, 800, 805, 810, 881, 892, 936, 945, 959
Unfair methods or practices, etc., involved in this volume:
Acquiring corporate stock or assets.
Advertising falsely or misleadingly.
Boycotting seller-suppliers.
Claiming or using endorsements or testimonials falsely or misleadingly.
Coercing and intimidating.
Combining or conspiring.
Cutting off access to customers or market.
Cutting off supplies or service.
Discriminating in price.
Failing to maintain records.
Furnishing false guaranties.
Furnishing means and instrumentalities of misrepresentation and deception.
Importing, manufacturing, selling, or transporting flammable wear.
Invoicing products falsely.
- Knowingly inducing or receiving discriminating price.
Maintaining resale prices.
Misbranding or mislabeling.
Misrepresenting oneself and goods — Business status, advantages or
connections.
Misrepresenting oneself and goods — Goods.
Misrepresenting oneself and goods — Prices.
Neglecting, unfairly or deceptively, to make material disclosure.
Offering unfair, improper and deceptive inducements to purchase or deal.
Securing agents or representatives by misrepresentation.
Securing orders by deception.
Securing signatures wrongfully.
Shipping, for payment demand, goods in excess of or without order.
Simulating another or product thereof.
Threatening infringement suits, not in good faith.
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Using contest schemes unfairly.
Using deceptive techniques in advertising.
Using misleading name — Goods.
Using misleading name — Vendor.
Using deceptive techniques in advertising television depictions . . . . . .. 181
Using misleading name:
Concealed subsidiary, fictitious collectionageney . . . .. ... .. ... 257
Connections and arrangements withothers . . ... ........... 774
Identity . . . .. ... ... i e 873
Individual or private business being educational, religious or research
institution or organization . ... ..................... 815

Usual as reduced, special, etc., prices . 62, 93, 155, 229, 269, 645, 754, 784
Wool Products Labeling Act:

Advertisingfalsely . . . ... ... ... ... ... .. 265
Composition . .. .......... .. ..o ... 147, 265, 640, 762
Invoicing products falsely . ......................... 762
Misbranding or mislabeling . . . ........... 147, 265, 640, 762, 881
Neglecting to make material disclosure . . ........ 269, 640, 762, 881
Statutory requirements . . . ... .......... 147, 265, 640, 762, 881

U. S. GOVERNMENT PRINTING OFFICE : 1973 O - 487-883















Federal Tra’s Commissiorx
LIBRARY



