Complaint
In THE MATTER OF
THE REUBEN H. DONNELLEY CORPORATION - -

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ‘ACT. ‘

Docket 0-2060. Complaint, Oct. 8, 1971—Decision, Oct. S, 1971

Order requiring a major advertising agency headquartered in New York City

) handling the promotion of contests games and other promotional devices
for a soap and detergent company, the Procter & Gamble Co., to cease
failing to disclose the exact number and nature of the prizes in its contests,
the numerical odds of winning a prize, failing to award all ‘the prizes, and
failing to disclose the names of the major winners; in announcing the con-
tests the respondent is required to disclose the number and nature of the
prizes, the odds of winning each prize, and the geographic area involved ;
respondent is also required to maintain adequate records and furnish the
TFederal Trade Commission upon request the names and addresses of“all the
winners and other details of the contests. ‘With respect to services for the
Reader’s Digest Association, Inc., Paragraphs A(2) and B(3) shall not
become effective until December 1, 1971,

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that the Procter & Gamble
Company, and Reuben H. Donnelley Corporation, corporations, here-
inafter referred to as respondents have violated the provisions of said
Act, and it appearing to the Commission that a proceeding by it in
respect thercof would be in the public interest, hereby issues its com-
plaint stating its charges in that respect as follows:

Paracrarir 1. Respondent the Procter & Gamble Company is a
corporation organized, existing and doing business under and by virtue
of the laws of the State of Ohio, with its office and principal place of
business located at 801 Bast 6th Street, Cincinnati, Ohio. .

Respondent Reuben H. Donnelley Corporation is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Delaware, with its office and principal place of
business located at 825 Third Avenue, New York, New York.

The aforementioned respondents cooperate and act together in .
carrying out the acts and practices hereinafter set forth.

Par. 2. Respondent the Procter & Gamble Company is now and for
some time past has been engaged in the manufacture, advertising,
offering for sale, sale and distribution of food products, toilet goods,
household paper products and cleaners, soaps, detergents, and other
products to the public.
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Respondent Reuben H. Donnelley Corporation is now and for some
time past has been engaged in the preparation, participation in and
operation of contests games, “sweepstakes” and other sales promo-
tional devices including, but not limited to, the type of sales promo-
tional devices hereinafter set forth.

Par. 8. In the course and conduct of their business as aforesaid,
respondents cause and for some time past have caused their said prod-
ucts and services to be sold, shipped, and distributed from their respec-
tive places of business or from the state of manufacture to purchasers
thereof located in various States of the United States and in the District
of Columbia, and maintain and at all times mentioned herein have
maintained a substantial course of trade in said products or services
in commerce, as “commerce” is defined in the Federal Trade Commis-
sion Act.

Par. 4. In the course and conduct of their businesses, and for the
purpose of inducing the purchase of the products of respondent Procter
& Gamble Company, respondents have engaged in the solicitation of
prospective customers through the United States mails, in advertise-
ments in magazines having an interstate circulation, and in promo-
tional materials distributed through retail grocery outlets throughout
the United States. Many of said solicitations utilized a promotional
device commonly known as a ‘“sweepstakes.” These “sweepstakes,”
which respondents have employed since at least 1962, were conducted
in a similar manner.

Millions of copies of advertisements or promotional materials were
printed and distributed to the public. Each contained a ticket on
which a number was printed, or an invitation to the recipient to choose
one of a stated range of numbers. Before distribution to the public,
some of the numbers were designated as winning numbers and others
were designated as losing numbers. Recipients were directed to check
their numbers against a list of winning numbers posted in retail
grocery outlets or otherwise made available, or to return the ticket or
other form bearing their number to respondents or their agents where
it would be checked against a list of winning numbers. If the number
held or chosen hy the recipient matched a number contained on a list
of winning numbers, the recipient was entitled to a specified prize.
If a recipient of a ticket or form which contained a winning number
failed to return the ticket or form to respondents or their agents, the
prize to which he would have been entitled if he had done so was not
awarded. Similarly, if persons invited to choose winning numbers
chose fewer winning numbers than available prizes, all available prizes
were not awarded.
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Such “sweepstakes” were conducted by respondents on numerous
occasions between January 1, 1968, and May 81, 1969, including but
not limited to the following promotions:

(a) Procter & Gamble “Write Your Own Ticket” Sweepstakes

(b) Procter & Gamble “Cinderella Magic Gift” Sweepstakes

(¢) Procter & Gamble “Summer Funstakes” Sweepstakes

(d) Procter & Gamble “Join the Jet Set”’ Sweepstakes

Par. 5. In the course and conduct of its business, respondent has
engaged in the above-described “sweepstakes” and other promotions
of a similar nature for the purpose of inducing the purchase of its
products. Respondent has made and is now making in its advertising
and promotional material statements and representations concerning
its products and “sweepstakes.”

Typical and illustrative of the statements and representations made
in said advertising and promotional material, but not all inclusive
thereof, are the following :
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Par. 6.-By and through the use of the above-quoted statements and
representations, and others of a similar import and meaning not
expressly set out herein, respondents represented, directly or by impli-
cation, that:

(a) Ome grand prize of $10,000 plus airplane tickets for two any-
where in the world, 10 first prizes of $1,000 plus airplane tickets for
two anywhere in the world, 100 second prizes of airplane tickets for
two anywhere in the world, and over 100,000 third prizes of Rand
MeNally World Atlases were to be awarded to individuals who held
winning tickets in respondents’ “Write Your Own Ticket”
Sweepstakes.

(b) Prizes including one first prize of $25,000 cash, 10 second prizes
~of Chrysler Imperial automobiles, and 100 third prizes of 3-piece
luggage sets were to be awarded to individuals who held winning
tickets in respondents’ “Cinderella Magic Gift” Sweepstakes.
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- (c) One first prize of a Plymouth automobile or $5,000. cash, 1
second prize of a swimming pool or $3,000 cash, 100 third prizes of
barbecue grills, and 130,898 fourth prizes of transistor radios were to
be awarded to individuals who held winning tickets in respondents’
“Summer Funstakes” Sweepstakes.

(d) 50,026 prizes worth approximately $92,000 at retail, and con-
sisting of one grand prize of the use of a six passenger jet plane for
15,000 miles anywhere in North and South America for two (2) weeks
plus $5,000 in cash, or an alternative award of $20,000 cash, 5 first
prizes of a one-week all expense paid trip for two to Hawaii, or alterna-
tive awards of $2,000 cash, 20 second prizes of airline tickets for two
persons to Lias Vegas, or alternative awards of $600 cash, and-50,000
third prizes of U.S. Silver Dollars were to be awarded to individuals
who held winning tickets in respondents’ “Join the Jet Set”
Sweepstakes.

(e) Individuals entered or participating in respondents’ “sweep-
stakes” were afforded a reasonable opportunity to win the represented
prizes. '

(£f) All of the represented prizes for individuals who held winning
tickets in respondents’ “sweepstakes” had been purchased before or
during the time the “sweepstakes” were in progress.

(g) Individuals who participate in respondents’ “sweepstakes” will
receive a gift having significant retail value.

Par. 7. In truth and in fact :

(a) One grand prize of $10,000 plus airplane tickets for two any-
where in the world, 10 first prizes of $1,000 plus airplane tickets for
two anywhere in the world, 100 second prizes of airplane tickets for
two anywhere in the world, and over 100,000 third prizes of Rand
McNally World Atlases were not awarded to individuals who partici-
pated in the “sweepstakes.” No awards were made of the grand prize
or the first prizes. Approximately 6 airplane tickets for two anywhere
in the world and 249 Rand McNally World Atlases were in fact
awarded. :

(b) Prizes including one first prize of $25,000 cash, 10 second prizes
of Chrysler Imperial automobiles, and 100 third prizes of 3-piece lug-
gage sets were not awarded to individuals who participated in the
“sweepstakes.” No awards were made of the first or second prizes.
Approximately seven 3-piece luggage sets were in fact awarded.

- (¢) One first prize of a Plymouth automobile or $5,000 cash, 1 second
prize.of a swimming pool or $3,000 cash, 100 third prizes of barbecue
grills, and 130,898 fourth prizes of transistor radios were not awarded
to individuals who participated in the “sweepstakes.” No awards were
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made of the first or second prizes. Approximately 20 barbecue grills
and 211 transistor radios were in fact awarded.

(d) 50,026 prizes worth approximately $92,000 at retail were not
awarded to individuals who participated in the “sweepstakes.” No
awards were made of the grand prize or of the first or second class
prizes. Approximately 559 third prizes worth approximately $559
were in fact awarded.

(e) Individuals entered or participating in respondents’ “sweep-
stakes” were not afforded a reasonable opportunity to win the repre-
sented prizes. For example, in the “Join the Jet Set” sweepstakes, re-
ferred to in Paragraphs 6(d) and 7(d) herein, respondents distributed
approximately 80,000,000 coupons to the public. Winning numbers
were printed on 50,026 of the coupons. All other coupons contained a
non-winning number. Of the 50,026 coupons, one was a grand prize-
winning coupon, five were first prize-winning coupons, 20 were second
prize-winning coupons, and 50,000 were third prize-winning coupons.
As a result of such a distribution of winning coupons, individuals en-
tered or participated in respondents’ “Join the Jet Set” sweepstakes
had one chance in approximately 30 million to win a grand prize, one
chance in approximately six million to win a first prize, one chance in
approximately 1.5 million to win a second prize, and one chance in
approximately 600 to win a third prize.

(f) Most of the enumerated prizes were not purchased by respond-
ents cither before or during the time said “sweepstakes” were in prog-
ress. Most of the prizes were purchased only after the termination of
the “sweepstakes.”

(g) Individuals who participate in respondents’ “sweepstakes” do
not receive a gift having significant retail value. Said individuals often
receive a costume jewelry pin or similar trinket.

Par. 8. In the course and conduct of their businesses and at all

thmes mentioned herein, respondents have been in substantial compe-
tition in commerce with corporations, firms and individuals in the
sale of their respective products and services.
- Par. 9. The use by respondents of the aforesaid false, misleading
and deceptive statements, representations and practices has had and
now has the capacity and tendency to mislead members of the purchas-
ing public into the mistaken belief that said statements and representa-
tions were and are true, and has induced members of the public to
participate in respondents’ sweepstakes and into the purchase of sub-
stantial quantities of respondent the Procter & Gamble Company’s
products by virtue of said mistaken belief.

4]
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Par. 10. The aforesaid acts and practices of respondents as herein
alleged were and are all to the prejudice and injury of the public and
of respondents’ competitors and constituted, and now constitute, un-
fair methods of competition in commerce, in violation of Section 5
of the Federal Trade Commission Act.

DecistoNn axNp ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
herein, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer Protec-
tion proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent and counsel for the Commission have thereafter
executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such complaint,
and waivers and other provisions as required by the Commission’s
rules; and '

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondent has
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
agreement and placed such agreement on the public record for a period
of thirty (80) days, now in further conformity with the procedure
prescribed in Section 2.34(b) of its rules, the Commission thereby is-
sues its complaint, makes the following jurisdictional findings, and
enters the following order. _

1. Respondent the Reuben H. Donnelley Corporation is a corpora-
tion organized, existing and doing business under and by virtue of the
laws of the State of Delaware, with its office and principal place of
business located at 825 Third Avenue, New York, New York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding is
in the public interest.

: ORDER

1t is ordered, That Reuben H. Donnelley Corporation, a corpora-
tion, and its officers, agents, representatives and employees, directly
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or through any corporate or other device, in connection with the prep-
aration, advertising, sale, distribution or use of any “sweepstakes,”
contest, game or any similar promotional device involving chance in
commerce, as “commerce” is defined in the Federal Trade Commission
Act, cease and desist from: ,

A. (1) Failing to disclose clearly and conspicuously the exact
number of prizes which will be awarded, the exact nature of the
prizes, and the approximate retail value of each prize offered.

(2) Failing to disclose clearly and conspicuously the approxi-
mate numerical odds of winning each prize which will be
awarded ; Provided, That if such approximate numerical odds are
1ot reasonably capable of caleulation, the respondent will disclose

" clearly and conspicuously the approximate number of recipients
to whom the offer is directed if such facts may reasonably be
determined.
~ (8) Failing to award and distribute all prizes of the type and
value represented.

(4) Representing directly or by implication that prizes other
than cash prizes have been purchased unless they have in fact
been purchased at the time that the representation is made.

(5) Failing to furnish upon request to any individual a com-
iplete list of the names and states of residence of winners of major
prizes, identifying the prize won by each.

(6) Misrepresenting in any manner by any means any element,

" feature, or aspect of any “sweepstakes,” contest, game or any
similar promotional device involving chance.

B. Engaging in the preparation, promotion, sale, distribution,
or use of any “sweepstakes”, contest, game, or similar promotional
device involving chance, unless the following are disclosed clearly
and conspicuously in the advertising and promotional material
concerning said devices which are prepared or disseminated by
the respondent :

(1) Thetotal number of prizes to be awarded ;
(2) The exact nature of the prizes, their approximate re-
tail value, and the number of each; - » '
- (3) The approximate numerical odds of winning each prize
which will be awarded ; Provided, That if such approximate
numerical odds are not reasonably capable of calculation, the
respondent will disclose clearly and conspicuously the ap-
proximate number of recipients to whom the offer is directed
if such facts may reasonably be determined ;
* (4) The geographic area or states in which any such de-
vice is used ; and
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(5) The date the device is opened for participation and
the date the device isto end.

It is further ordered, That respondent Reuben H. Donnelley Cor-
poration shall;

(1) Flle with the Commission, within sixty (60) da,ys after
service upon it of this order, a report in writing setting forth in
detail the manner and form in which it has oomphed with the
provisions of this order;

(2) Maintain for a period of five (5) years after the date on
which the “sweepstakes,” contest, game or any similar promo-
tional device involving ohance is opened for partlclpatlon adequate
records

(2)- which disclose the facts upon which any of the rep-
resentations of the type described in the plecedlntr para-
graphs of this order are based, and

(b) from which the vahdlty of the representatlons of the
type described in the precedlncr paragraphs of this order

can be determined ;

(8) Furnish upon the request of the Federal Trade Commis-
sion:

(a) a complete list of the names and addresses of the win-
ners of each prize, and an exact descrlptlon of the prize, in-
cluding its retail value;

(b) a list of the winning numbers or symbols, if utilized,
for each prize;

(c) the total number of coupons or other entries dlstrlb—
uted

(d) tthe total number of known participants in the pro-
motion ;

(e) the total number of prizes in each category or de-

'nomination which were made available; and

(f) the total number of prizes in each category or de-
nomination which were awarded.

[t is further ordered, That the respondent shall forthwith distrib-
ute a copy of this order to each of its operating divisions.

It is further ordered, That respondent notify the Commission at
least thirty (30) days prior to any proposed change in its corporate
form such as dissolution, assignment or sale resulting in the emer-
gence of successor corporations, the creation or dissolution of sub-
sidiaries, or any other change in the corporation: which may affect
compliance with this order. .
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1t is further ordered, That with respect to the respondent’s services
for the Reader’s Digest Association, Inc., Paragraphs A (2) and B(3)
of this order shall not become. effective until December 1, 1971; it is
also ordered that sixty (60) days thereafter the respondent shall file
with the Commission a second report in writing setting forth in detail
the manner and form in which it has complied with the terms of those
paragraphs with respect to its services for the Reader’s Digest Asso-
ciation, Inc. - '

In T MATTER OF

POPEIL BROTHERS INCORPORATED

V CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket C-2061. Complaint, Oct. 18, 1971—Decision, Oct. 18, 1971

Consent order requiring a Chicago, T11., seller and distributor of food cutters
to cease misrepresenting the type of food its products will cut, making any
guarantee for its products by broadecast or otherwise unless it furnishes
such guarantee In writing, and misrepresenting that its products are made

- from surgical grade steel.

ComrrLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal -
Trade Commission, having reason to believe that Popeil Brothers
Incorporated, a corporation, hereinafter referred to as respondent,
has violated the provisions of said Act, and it appearing to the Com-
mission that a proceeding by it in respect thereof would be in the pub-
lic interest, hereby issues its complaint stating its charges in that
respect as follows:

Paracraru 1. Popeil Brothers Incorporated is a corporation or-
ganized, existing and doing business under and by virtue of the laws
of the State of Delaware, with its principal office and place of business
located at 2323 West Pershing Road in the city of Chicago, State of
Illinois. :

Par. 2. Respondent is now, and for some time last past has been,
engaged in the advertising, offering for sale, sale and distribution of
the “Veg-O-Matic” variable food cutter, “Hi Temp Frozen Food &
Slicer Knife” and other products to distributors and to retailers for
resale to the public.

Par. 3. In the course and conduct of their business as aforesaid,
respondent now causes, and for some time last past has caused, its said
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products, when sold, to be shipped from its place of business in the
State of Illinois to purchasers thereof located in various other States
of the United States and in the District of Columbia, and maintains,
and at all times mentioned herein has maintained, a substantial course
of trade in said products in commerce, as “commel ce” is defined in the
Federal Trade Commission Act.

Par. 4. In the course and conduct of its aforesaid business, and for
the purpose of inducing the purchase of its product “Veg-O-Matic,”
the respondent has made, and is now making, numerous statements
and representations in television advertisements with respect to the
operational capacity of said product.

Typical and illustrative of said statements and representations, but
not all inclusive thereof, are the following : :

A television commercial demonstrates the use of the product to slice
and dice onions and celery, to slice a potato into french fries, and to
slice a tomato. First, the demonstrator uses the product to slice a po-
tato, then to slice and dice an onion and celery. Next carrots are shown
being diced, although the necessary prior slicing and stacking of the
sliced segments on the instrument’s blades are not shown. Then the
demonstrator cuts a tomato into slices with the product. Finally, the
slices of the previously sliced potato are cut into strips for french fries
by the instrument.

During this visual demonstration of the product the audio portlon
of the commercial is as follows:

Here's why women love Veg-O-Matic. It slices a whole potato in one stroke.
Turns whole onions into zesty, thin slices for hamburgers. Now turn the dial
and slices are automatically thicker. Dial from slice to dice and sliced onions
become diced by the panful. Dice earrots the same way. Prepare celery for soups
and stews this easily. Over five million Veg-O-Matics now in use. They must be
good. And it’s yours for just seven-seventy-seven. Imagine, Veg-O-Matic can slice
a whole firm tomato like this in one stroke or make everybody’s favorite, golden
french fries, hundreds in one minute. Veg-O-Matic, just seven-seventy-seven, the
perfect Christmas gift. Another great product from P.B.I.

Par. 5. By and through the use of the above statements and repre-
sentations, and others of similar import and meaning but not expressly
set out herein, respondent has represented, and is now representing,
directly or by implication that the Veg-O-Matic variable food cutter
will cut and slice raw carrots, ripe tomatoes and other such vegetables
and foods.

Par. 6. The instruction booklet packaged with said product con-
tains the following statements:

(a) IMPORTANT. Improper use can damage your VEG-O-
MATIC. The manufacturer will only assume responsibility as war-
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ranted on page 8. PLEASE ADHERE TO THE F OLLOWING-...
DON’T—Slice raw carrots, raw beets, lemons, oranges, ripe or over
ripe tomatoes. VEG-O-MATIC is NOT intended to slice these foods:

(b) VEG-O-MATIC was NOT intended for slicing ripe or over-
ripe tomatoes. :

Par. 7. The statements and representations set forth and referred to
in Paragraphs Four and Five hereof and others similar thereto not spe-
cifically set forth herein are inconsistent with, negate and contradict
the statements regarding the operational capacity of said product in
the instruction booklet packaged with respondent’s product as’set
forth in Paragraph Six hereof, which inconsistency, negation and con-
tradiction have the tendency and capacity to mislead and confuse pur-
chasers of said product as to the operational capacity of said product
for cutting and slicing carrots, tomatoes and other vegetables and
foods:

Therefore, the acts and practices of respondent as set forth in Para-
graphs Four and Five hereof were and are unfair and deceptive.

Par. 8. In the course and conduct of its aforesaid business, and for
the purpose of inducing the purchase of its product “Veg-O-Matic”
the respondent has caused its product to be offered for sale to con-
sumers with a money back guarantee in case of user dissatisfaction,
which guarantee is contradicted by a guarantee packaged with the
product purporting to limit warranty of the product to freedom from
defects in materials and workmanship and including the underscored
words, “Please dow’t return the broken cutting ring or the appliance.”
Packaging with the product such a specific, limited guarantee
represents, directly or by implication, that the said specific, limited
guarantee is the only outstanding guarantee of the product or the con-
trolling guarantee of the product, whereas, in truth and in fact, the
product is also subject to a money back guarantee conditioned only on
consumer dissatisfaction. Therefore, said representations were and are
false, misleading and deceptive. :

Par. 9. In the course and conduct of its aforesaid business, and for
the purpose of inducing the purchase of its product “Hi Temp Frozen
Food & Slicer Knife” and its product “Hi Temp Fork Tipped Carver
Knife,” the respondent has made, and is now making, numerous state-
ments and representations in television advertisements with respect
to the qualityand operational capacity of said products.

Typical and illustrative of said statements and representations, but
not all inclusive thereof, are the following : :

A television commercial demonstrates the use of the “Ii Temp
Frozen Food & Slicer Knife” to cut certain items. During this visual

G
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demonstration of the use of the product the audio portion of the
commercial is as follows:

Hi Temp, the surgical steel Wonder Knife. Tired of hacking food with dull
knives? This will never happen with Hi Temp. Watch how this solid bronze
nail is cut through by this tough stainless blade. It still stays so sharp it can
slice through frozen food quickly and easily. Imagine, slice onions paper ‘thin
or cheese without erumbling. Even slice a whole watermelon in one stroke, then
quarter it just as easily. Hi Temp sells for only $2.98. Get one today and receive
free this fabulous fork tip earver. Now you can carve roasts just like a profes-
sional. Use Hi Temp for ten days. Be completely satisfied or the store will refund.
your money,

Par. 10. By and through the use of the above statements and rep-
resentations and others of similar import and meaning but not ex-
pressly set out herein, respondent has represented, directly or by
implication, that: .

(a) The “Hi Temp Frozen Food & Slicer Knife” is made frém such
high quality stainless steel that its blade will never become dull.

(b) The “Hi Temp Frozen Food & Slicer Knife” is made from
surgical steel of the same grade and quality used for surgical cutting
instruments. '

(c) The “Hi Temp Fork Tipped Carver Knife” will be given
“free,” as a gift or gratuity to the purchaser of the “Hi Temp Frozen
Food & Slicer Knife” at the usual and customary retail price of the
latter knife.

Par.11. Intruth and in fact:

(a) The “Hi Temp Frozen Food & Slicer Knife” is not made from
such high quality stainless steel that its blade will never become dull.

(b) The “Hi Temp Frozen Food & Slicer Knife” is not made from
surgical steel of the same grade and quality used for surgical cutting
instruments.

(¢) The “Hi Temp Fork Tipped Carver Knife” was not, and is not
now, given without cost to the retail purchaser since the purchaser
must pay the advertised price which was, and is now, the usunal and
regular retail selling price for the two knives. .

Therefore, the statements and representations set forth in Para-
graphs Nine and Ten above were and are false, misleading and
deceptive.

Par. 12. In the course and conduct of its aforesaid business, and at
all times mentioned herein, respondent has been, and now is, in sub-
stantial competition, in commerce, with corporations, firms and in-
dividuals in the sale of food cutting devices and other products.

Par. 13. The use by respondent of the aforesaid false, misleading
and deceptive statements, representations and practices has had, and
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now has, the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representations were and are true and into the purchase
of substantial quantities of respondent’s products by reason of said
erroneous and mistaken belief. .

Par. 14. The aforesaid acts and practlces of respondent as herein
alleged, were and are all to the prejudice and injury of the public and
of respondent’s competitors and constituted, and now constitute, unfair
methods of competition in commerce and unfair and deceptive acts and
practices in commerce in violation of Section 5 of the Federal Trade
Comimission Act.

Dxciston axp OrbeEr

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in. the caption
hereof, and the respondent having been furnished thereafter with =
copy of a draft of complaint which the Bureau of Consumer Protec-
tion proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
respondent of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement
is for settlement purposes only and does not constitute an admission
by respondent that the law has been violated as alleged in such
complalnt and waivers and other prowsmns as requned by the
Commission’s rules; and

The Commission hfw ing thereafter considered the matter and hav-
ing determined that they had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating
their charges in that respect, and having thereupon accepted the ex-
ecuted consent agreement and placed such agreement on the public
record for a period of thirty (30) days, now in further conformity
with the procedure prescribed in Section 2.34(b) of their rules, the
Commission hereby issues its complaint, makes the following juris-
dictional findings, and enters the following order:

1. Respondent Popeil Brothers Incorporated, is a corporation or-
ganized, existing and doing business under and by virtue of the laws of
the State of Delaware, with its principal office and place of business
located at 2323 West Pershing Road in the city of Chlcaoro, State of
linois.
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2. The Federal Trade Commission has jurisdiction of the 'Subject
matter of this proceeding and of respondent, and the proceedma' isin
the public interest.

ORDER

It is ordered, That respondent Popeil Brothers Incorporated, a
corporation, and its officers, agents, representatives and employees, di-
rectly or through any corporate or other device, in connection with
the advertising, offering for sale, sale or distribution of any food cutter,
or any other similar product, in commerce, as “commerce” is defined
in the Federal Trade Commission Act, do forthwith cease and desist
from: : ‘

1. Representing, directly or by implication, the type or form
of food such product will cut, in a manner which is inconsist-
ent with, negates or contra,dlcts any statements set forth in any
1nstruct10ns accompanying any such product or which limits,
qualifies or detracts from any statement set forth in any such
instructions.

2. Representing, dlrectly or by 1mphoat10n, that any such prod-
uct is subject to a limited warranty or guarantee when any other
warranty or guarantee is outstanding for the product; Provided
howewer, That such a representation of a limited warranty or
guarantee may be made if the basic terms of any other outstand-
ing warranty or guarantee are clearly disclosed in immediate con-
junction therewith and, as conspicuously as the limited guarantee
or warranty.

© 3. Representing, directly or indirectly, in any broadcast adver-
tising any guarantee for any such product without making avail-
able, to purchasers or prospective purchasers, at the point of
purchase or point of prospective purchase, said guarantee in writ-
ten form completely consistent with the broadcast representations.

4. Representing, directly or by implication, that any such prod-
uct is made from surgical steel if such steel is not the same grade
and quality as that used for surgical cutting instruments.

5. Representing, directly or by 1mphca,tlon, that the cuttmcr
edge of any such product will never become dull.

6. Representing, directly or by implication, that any such
product is being given free or as‘a gift, or without cost or charge,
‘when such is not the fact.

It is further ordered, That respondent notify the Commission at
least 80 days prior to any proposed change in the corporate respondent
such as dissolution, assignment or sale resulting in the emergence of
a successor corporation, the creation or dissolution of subsidiaries or
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any other change in the corporation which may effect compliance
obhgatlons arising out of the order. v

Itis fu'r'ther ordered That respondent shall, within suzty (60) daysA
after service of the order upon it, file with the Commlssmn a report in
writing setting forth in detail the manner and form of its compliance
with the order to cease and desist.

- In THE MATTER OF

INDIA’S FINEST, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION AND THE FLAMMABLE FABRICS ACTS

Doclet 0-2062. Complaint, Oct. 13, 1971—Decision, Oct. 13, 1971
Consent order requiring 'a New York City importer and seiler of Indian-made
goods, including ladies’ scarves, to cease violating the Flammable Fabrics
Act by importing and selling any fabric which fails to conform ito the stand-
ards of said Act. )
CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Flammable Fabrics Act, as amended, and by virtue of the au-
thority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that India’s Finest, Inc., a corporation, and
Arthur H. Harding, individually and as an officer of said corporation,
hereinafter referred to as respondents, have violated the provisions of
said Acts and the rules and regulations promulgated under the Flam-
mable Fabrics Act, as amended, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public inter-
est, hereby issues its complaint stating its charges in that respect as
follows:

Paracraru 1. Respondent India’s Finest, Inc., is a corporation or-
ganized, existing and doing business under and by virtue of the laws of
the State of New York. Its address is 1183 Broadway, New York, New
York.

Respondent Arthur H. Harding is an officer of the corporate re-
spondent. He formulates, directs and controls the acts, practices and
policies of the said corporate respondent including those hereinafter
set forth.

Respondents are engaged in the importation and sale of Indlan made
goods, including, but not limited to, ladies’ scarves.
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Par. 2. Respondents are now and for some time last past have been
engaged in the sale and offering for sale, in commerce, and the impor--
tation into the United States, and have introduced, delivered for in-
troduction, transported and caused to be transported in commerce, and
have sold or delivered after sale or shipment in commerce, products,
as the terms “commerce” and “product” are defined in the Flammable
Fabrics Act, as amended, which products fail to conform to an appli-
cable standard or regulation continued in effect, issued or amended
under the provisions of the Flammable Fabrics Act, as amended.

Among such products mentioned hereinabove were ladies’ scarves.

Par. 3. The aforesaid acts and practices of respondents were and are
in violation of the Flammable Fabrics Act, as amended, and the rules
and regulations promulgated thereunder, and as such constituted, and
now constitute, unfair methods of competition and unfair and decep-
tive acts and practices in commerce, within the intent and meaning of
the Federal Trade Commision Act. N S

DxcisioNn AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with
a copy of a draft of complaint which the Bureau of Consumer Protec-
tion proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with
violation of the Federal Trade Commission Act and the Flammable
Fabrics Act, as amended ; and ,

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Commis-
sion’s rules; and

The Commission having thereafter considered the matter and having
determined that it has reason to believe that the respondents have
violated the said Acts, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
agreement and placed such agreement on the public record for a period
of thirty (30) days, now in further conformity with the procedure
prescribed in Section 2.34 (b) of its rules, the Commission hereby issues

470-883—73 40
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its complaint, makes the following jurisdictional findings, and enters
the following order: ,

1. Respondent India’s Finest, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of New York. ‘ a '

Individual respondent Arthur H. Harding, is an officer of cor-
porate respondent. He formulates, directs and controls the acts, prac-
tices and policies of said corporate respondent. ‘

Respondents are engaged in the importing and wholesaling of
various Indian made products including, but not limited to, scarves,
with their office and principal place of business located at 1133 Broad-
way, New York, New York. -

2. The Federal Trade Commission has jurisdiction of the subject
matter of the proceeding and of the respondents and the proceeding
is in the public interest.

ORDER

1t is ordered, That the respondents India’s Finest, Inec., a corpora-
tion, and its officers, and Arthur H. Harding, individually and as an
officer of said corporation, and respondents’ representatives, agents
and employees, directly or through any corporate or other device, do
forthwith cease and desist from manufacturing for sale, selling, offer-
ing for sale, in commerce, or importing into the United States, or
introducing, delivering for introduction, transporting or causing to
be transported in commerce, or selling or delivering after sale or ship-
ment in commerce, any product, fabric, or related material ; or manu-
facturing for sale, selling or offering for sale, any product made of
fabric or related material which has been shipped or received in com-
merce as “commerce,” “product,” “fabric” and “related material” are
defined in the Flammable Fabrics Act, as amended, which product,
fabric or related material fails to conform to an applicable standard
or regulation continued in effect, issued or amended under the provi-
sions of the aforesaid Act. _

1t is further ordered, That respondents notify all of their customers
who have purchased or to whom have been delivered the products
which gave rise to this complaint of the flammable nature of said
products and effect the recall of said products from such customers.

1t is further ordered, That the respondents herein either process the
products which gave rise to the complaint so as to bring them into
conformance with the applicable standard of flammability under the
Flammable Fabrics Act, as amended, or destroy said products.

1t is further ordered, That the respondents herein shall, within ten
(10) days after service upon them of this order, file with the Commis-
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sion a special report in writing setting forth the respondents’ inten-
tions as to compliance with this order. This special report shall also
advise the Commission fully and specifically concerning (1) the
identity of the products which gave rise to the complaint, (2) the
number of said products in inventory, (3) any action taken and any
further actions proposed to be taken to notify customers of the flam-
mability of said products and effect the recall of said products from
customers, and of the results thereof, (4) any disposition of said
products since April 1970, and (5) any action taken or proposed to
be taken to bring said products into conformance with the applicable
standard of flammability under the Flammable Fabrics Act, as
amended, or destroy said products, and the results of such action. Such
report shall further inform the Commission as to whether or not
respondents have in inventory any product, fabric or related material
having a plain surface and made of paper, silk, rayon and acetate,
nylon and acetate, rayon, cotton or any other material or combinations
thereof in a weight of two ounces or less per square yard, or any
product, fabric or related material having a raised fiber surface. Upon
request, respondents shall submit samples of not less than one square
yard in size of any such product, fabric, or related material. '

1t is further ordered, That respondents notify the Commission at
least 80 days prior to any proposed change in the corporate respondent
such as dissolution, assignment or sale resulting in the emergence of a
successor corporation, the creation or dissolution of subsidiaries or any
other change in the corporation which may affect compliance obliga-
tions arising out of the order.

It is further ordered, That the respondent corporation shall forth-
with distribute a copy of this order to each of its operating divisions.

1t is further ordered, That the respondents herein shall, within sixty
(60) days after service upon them of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and form in
which they have complied with this order.

Ix THE MATTER OF
UNITED LEMAK FURNITURE CO., INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION or'
THE FEDERAY, TRADE COMMISSION AND THE TRUTH IN LENDING ACTS

Docket C—2063. Complaint, Oct. 13, 1971—Decision, Oct. 13, 1971

Consent order requiring a Los Angeles, Calif., furniture store to cease violating
the Truth in Lending Act by failing to furnish customers with the instru-
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ment containing disclosures required by Sec. 226.8 of Regulation Z, failing
to disclose the annual percentage rate, and to make all other disclosures
required by Regulation Z of said Act.

CoMPLAINT

Pursuant to the provisions of the Truth in Lending Act and the
regulations promulgated thereunder, the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Acts, the
Federal Trade Commission, having reason to believe that United
Lemak Furniture Co., Inc., a corporation, and Louis Becker, in-
dividually and as an officer of said corporation, hereinafter referred
to as respondents, have violated the provisions of said Acts, and it
appearing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint stating its
charges in that respect as follows :

- Paracraru 1. Respondent United Lemak Furniture Co., Inc., is a
corporation organized, existing and doing business under and by vir-
tue of the laws of the State of California, with its principal office
‘and place of business formerly located at 5838 South Vermont Avenue,
Los Angeles, California.

Respondent Louis Becker is president and jointly with his wife
holds all the shares of said corporation. He formulates, directs and
controls the policies, acts and practices of the corporation, including
the acts and practices hereinafter set forth. His address is 269 Fast
Gleason Street, Monterey Park, California.

Par. 2. Respondents formerly for many years had been engaged in
the offering for sale, sale, and distribution of furniture and other
merchandise to the public through retail stores.

Par. 3. In the ordinary course and conduct of their business, re-
spondents regularly had extended consumer credit as “consumer
credit” is defined in Regulation Z, the implementing regulation of the
Truth in Lending Act, duly promulgated by the Board of Governors
of the Federal Reserve System.

Par. 4. Subsequent to July 1, 1969, respondents, in the ordinary
course and conduct of their business and in connection with their credit
sales, as “credit sale” is defined in Regulation 7, had caused custom-
ers to execute retail installment conditional sales contracts. Respond-
ents had made no other written disclosures in order to comply with the
Truth in Lending Act. By and through the use of these contracts,
respondents: '

1. Failed to furnish the customer with a duplicate of the instrument
containing the disclosures required by Section 226.8 or a statement
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by which the 1equ1red disclosures are ma,de, as prescribed by Section
226.8(a) of Regulation Z.

9. Failed to disclose the annual percentage rate computed in ac-
cordance with the requirements of Section 226.5 of Regulation Z accu-
rately to the nearest quarter of one percent, as prescribed by Section
226.8(b) (2) of Regulation Z. ‘

Par. 5. By and through the acts and practices set forth above, re-
spondents failed to comply with the requirements of Regulation Z,
the implementing regulation of the Truth in Lending Act, duly pro-
mulgated by the Board of Governors of the Federal Reserve System.
Pursuant to Section 103 (q) of the Act, such failure to comply consti-
tutes a violation of the Truth in Lending Act and, pursuant to Sec-
tion 108 thereof, respondents have violated the Federal Trade Com-
mission Act.

Deocision AND ORDER

e

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Los Angeles Regional Office
proposed to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondents with violation
of the Federal Trade Commission Act and the Truth in Lending Act
and the regulations promulgated thereunder; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such com-
plalnt and waivers and other provisions as required by the Commmis-
sion’s rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents have
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record

“for a perlod of thirty (80) days, now in further conformity with the
procedure prescribed in Section 2.34(b) of its rules, the Commission
issues its complaint, makes the following jur isdictional findings, and
enters the following order:

1. Respondent United Lemak Furniture Co., Inc., is a corpora-
tion organized, existing and doing business under and by virtue
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of the laws of the State of California, with its office and principal
place of business formerly located at 5833 South Vermont Avenue,
Los Angeles, California. _

Respondent Louis Becker is president and jointly with his wife
holds all the shares of said corporation. He formulates, directs and
controls the policies, acts and practices of said corporation and his
address is 269 East Gleason Street, Monterey Park, California.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceed-
ing is in the public interest. ’

' ORDER

1t is ordered, That respondents United Lemak Furniture Co., Inc.,
a corporation, and Louis Becker, individually and as an officer of said
corporation, and respondents’ agents, representatives, and employees,
directly or through any corporate or other device, in connection with
any extension of consumer credit or any advertisement to aid, promote
or assist directly or indirectly any extension of consumer credit, as
“consumer credit” and “advertisement” are defined in Regulation Z
(12 CFR § 226) of the Truth in Lending Act (Public Law 90-321, 15
U.8.C. 1601 et seq.) , do forthwith cease and desist from :

1. Failing to furnish the customer with a duplicate of the in-
strument containing the disclosures required by Section 226.8 or a
statement by which the required disclosures are made at the time"
those disclosures are made, as prescribed by Section 226.8 (a) of
Regulation Z. o o

2. Failing to disclose the annual percentage rate computed in

~accordance with the requirements of Section 226.5 of Regulation
Z accurately to the nearest quarter of one percent, as prescribed
by Section 226.8(b) (2) of Regulation Z.

3. Failing in any consumer credit transaction or advertisement
to make all disclosures, determined in accordance with Sections
226.4 and 226.5 of Regulation Z, in the manner, form and amount
prescribed by Sections 226.6, 226.7, 226.8, 226.9, and 226.10 of
Regulation Z. ' .

1t is further ordered, That respondents deliver a copy of this order
to cease and desist to all present and future personnel of respondents
engaged in the consummation of any extension of consumer credit or
in any aspect of preparation, creation or placing of advertising, and
that respondents secure a signed statement acknowledging receipt of
said order from each such person. :

1% is further ordered, That the respondents herein shall, within sixty
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(60) days after service upon them of this order, file with the Commis-
sion a report in writing, setting forth in detail the manner and form
in which they have complied with this order.

It is further ordered, That the respondents notify the Commission
at least thirty (30) days prior to any proposed change in respondents’
business such as dissolution, assignment or sale resulting in the emer-
gence of a successor business, corporate or otherwise, the creation of
subsidiaries or any other change which may affect compliance obliga-
tions arising out of the order.

- Ix THE MATTER OF _
TRIANGLE SPORT HEADWEAR Co,, INC.,',' ET AL.

- CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF-THE
FEDERAL TRADE COMMISSION AND THE FLAMMABLE FABRICS ACTS -

Docket C-206}. Complaint, Oct. 13, 1971—Decision, Oct. 13, 1971

Consent order requiring a Hialeah, Fla., wholesaler and seller of ladies’ wear-
ing apparel, including ladies’ scarves, to cease violating the Flammable
Fabrics Act by importing and selling any fabric which fails to conform to
the standards of said Act.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Flammable Fabrics Act, as amended, and by virtue of the
authority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that Triangle Sport Headwear Co., Inc., a
corporation, and Harold Kittay, individually and as an officer of said
corporation, hereinafter referred to as respondents, have violated the
provisions of said Acts and the rules and regulations promulgated
under the Flammable Fabrics Act, as amended, and it appearing to
the Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint stating its charges in
that respect as follows:

ParacrarH 1. Respondent Triangle Sport Headwear Co., Inc., is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Florida. Its address is 8315 West
20th Avenue, Hialeah, Florida.

Respondent Harold Kittay is an officer of the corporate respondent.
He formulates, directs and controls the acts, practices and policies
of the said corporate respondent including those hereinafter set forth.
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" Respondents are engaged in the wholesaling and sale of ladies’ wear-
ing apparel, including. but not limited to, ladies’ scarves.

PAR. 2. ReSpondents are now and for some time last past have been
engaged in the sale and offering for sale, in commerce, and have
introduced, delivered for introduction, transported and caused to be
transported in commerce, and have sold or delivered after sale or ship-
ment in commerce, products; as the terms “commerce” and “product”
are defined in the Flammable Fabrics Act, as amended, which products
failed to conform to an applicable standard or rerrulatlon continued
in effect, issued or amended under the provisions of the Flammable
Fabrics Act, as amended.

Among such products mentioned herema,bove were ladies’ scarves.

Par. 3. The aforesaid acts and practices of respondents were and are
in violation of the Flammable Fabrics Act, as amended, and the rules
and regulations promulgated thereunder, and constituted, and now
constitute, unfair methods of competition and unfair and deceptive
acts and practices in commerce, within the intent and meaning of
the Federal Trade Commission Act.

Dzciston axp ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer Protec-
tion proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with
violation of the Federal Trade Commission Act and the Flammable
Fabrics Act, asamended ; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an ad-
mission by respondents that the law has been violated as alleged in-
such complaint, and waivers and other provisions as required by the .
Commission’s rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents have
violated the said Acts, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
agreement and placed such agreement on the public record for a period
of thirty (30) days, now in further conformity with the procedure
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prescribed in section 2.34(b) of its rules, the Commission hereby
issues its complaint, makes the following jurisdiction findings, and
enters the following order:

1. Respondent Triangle Sport Headwear Co., Inc. is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Florida. ‘

Respondent Harold Kittay is an officer of said corporate respond-
ent. He formulates, directs and controls the acts, practices and policies
of said corporate respondent.

The respondents are engaged in the wholesaling of ladies’ wearing
apparel, including, but not limited to, ladies’ scarves with their office
and principal place of business located at 8315 West 20th Avenue,
Hialeah, Florida.

2. The Federal Trade Commlssmn has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

It is ordered, That respondents Triangle Sport Headwear Co., Inc.,
a corporation, and its officers, and Harold Iittay, individually and as
an officer of said corporation, and respondents’ representatives, agents
and employees, directly or through any corporate or other device, do
forthwith cease and desist from selling, offering for sale, in commerce,
or importing into the United States, or introducing, dehverlno' for
introduction, transporting or causing to be tr a,nsported m commerce,
or selling or delivering after sale or shipment in commerce, any prod-
uct, fabric, or related material; or manufacturing for sale, selling or
offering for sale, any product made of fabric or related material
which has been shipped or received in commerce as “commerce,”
“product,” “fabric” and “related material” are defined in the Flam-
mable Fabrics Act, as amended, which product, fabric, or related
material fails to conform to an applicable standard or regulation is-
sued, amended or continued in effect, under the provisions of the
aforesaid Act.

1t is further ordered, That respondents notify all of their customers
who have purchased or to whom have been delivered the products
which gave rise to the complaint, of the flammable nature of said
products, and effect the recall of 'said products from such customers.

1t is further ordered, That the respondents herein either process the
products which gave rise to the complaint so as to bring them into
compliance with the applicable standard of flammability under the
Flammable Fabrics Act, as amended, or destroy said products.

1t is further ordered, That the respondents herein shall, within ten
(10) days after service upon them of this order, file Wlth the Com-
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mission a special report in writing setting forth the respondents’ in-
tentions as to compliance with this order. This special report shall also
advise the Commission fully and specifically concerning (1) the iden-
tity of the products which gave rise to the complaint, (2) the number
of said products in inventory, (3) any action taken and any further
actions proposed to be taken to notify customers of the flammability
of said products and effect the recall of said products from customers,
and of the results thereof, (4) any disposition of said products since
December 14, 1970, and (5) any action taken or proposed to be taken
to bring said products into conformance with the applicable standard
of flammability under the Flammable Fabrics Act, as amended, or
destroy said products, and the results of such action. Such report shall
further inform the Commission as to whether or not respondents have
In inventory any product, fabric, or related material having a plain
surface and made of paper, silk, rayon and acetate, nylon and acetate,
rayon, cotton or any other material or combinations thereof in a weight
of two ounces or less per square yard, or any product, fabric or related
material having a raised fiber surface. Respondents shall submit
samples of not less than one square yard in size of any such product,
fabric, or related material with this report.

1t is further ordered, That respondents notify the Commission at
least 30 days prior to any proposed change in the corporate respond-
ent, such as dissolution, assignment or sale resulting in the emergence
of a successor corporation, the creation or dissolution of subsidiaries
or any other change in the corporation which may affect compliance
obligations arising out of the order.

1t is further ordered, That the respondent corporation shall forth-
with distribute a copy of this order to each of its operating divisions.

1t is further ordered, That respondents herein shall, within sixty
(60) days after service upon them of this order, file with the Com-
mission a report, in writing, setting forth in detail the manner and
form in which they have complied with this order.

In THE MATTER OF

B & L. BUILDING MODERNIZATION CORP., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE TRUTH IN LENDING ACTS

Docket 0-2065. Complaint, Oct. 14, 1971—Decision, Oct. 14, 1971

Consent order requiring an Albany, N.Y., seller of home improvement services
and materials to cease violating the Truth in Lending Act by failing to dis-
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close the cash price, cash downpayment, amount financed, deferred payment
price, annual percentage rate, failing to disclose the customer's right to
rescind contract within three days, failing to note on the contract a Notice
that any holder takes it subject to all terms, and failing to make all other
disclosures required by Regulation Z of said Act.

COMPLAINT

Pursuant to the provisions of the Truth in Lending Act and the
implementing regulation promulgated thereunder, and the Federal
Trade Commission Act, and by virtue of the authority vested in it by
said Acts, the Federal Trade Commission, having reason to believe
that B & L Building Modernization Corp., a corporation, and Henry
S. Bloomgarden and Harold Lavine, individually and as officers of
said corporation, hereinafter referred to as respondents, have violated
the provisions of said Acts and implementing regulation, and it ap-
Pearing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint stating its
charges in that respect as follows:

Paracraru 1. Respondent B & L Building Modernization Corp.
is a corporation organized, existing and doing business under and by
virtue of the laws of the State of New York with its principal office
and place of business located at 1054 Central Avenue, Albany, New
York.

Respondents Henry S. Bloomgarden and Harold Lavine are officers
of the corporate respondent. They formulate, direct and control the
policy, acts and practices of the corporation, including the acts and
practices hereinafter set forth. Their address is the same as that of the
corporate respondent.

Par. 2. Respondents are now, and for some time last past have been
engaged in the advertising, offering for sale, and sale of home improve-
ment services and materials to the public.

Par. 3. In the ordinary course of their business as aforesaid, re-
spondents regularly arrange for the extension of consumer credit, as
“consumer credit” and “arrange for the extension of consumer credit”
are defined in Regulation Z, the implementing regulation of the Truth
in Lending Act, duly promulgated by the Board of Governors of the
Federal Reserve System.

Par. 4. Subsequent to July 1, 1969, in the ordinary course of their
business as aforesaid, and in connection with their credit sales, as
“credit sale” is defined in Regulation Z, respondents have caused and
are causing their customers to enter into contracts for the sale of re-
spondents’ goods and services. On these contracts, hereinafter referred
to as “the contract,” respondents provide certain consumer credit cost
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information. Respondents do not provide these customers with any
other consumer credit cost disclosures.

Par. 5. By and through the use of the contract set forth in Para-
graph Four respondents have:

1. Failed to accurately disclose the “cash price,” to describe the price
at which respondents cffer, in the regular course of business, to sell for
cash the property or services which are the subject of the credit sale,
as required by Section 226.8(¢) (1) of Regulation Z.

2. Failed to accurately disclose the “cash downpavment,” to describe
the amount of downpayment in money made in connection with the
credit sale, as required by Section 226.8(¢) (2) of Regulation Z.

3. Failed to disclose the “amount financed” to describe the amount
of credit of which the customer has the actual use, as required by Sec-
tion 226.8(c) (7) of Regulation Z.

4. Failed to disclose the “deferred payment price,” to describe the
sum of the cash price, all other charges which are included in the
amount financed but which are not part of the finance charge, and the
finance charge, as required by Section 226.8(c) (8) (ii) of Regulation Z.

5. Failed to disclose the annual rate of the finance charge expressed
as an “annual percentage rate,” as required by Section 226.8(b) (2) of
Regulation Z.

6. Failed to disclose the date on which the finance charge begins to
accrue, when different from the date of the transaction, as required
by Section 226.8(b} (1) of Regulation Z.

Par. 6. By and through use of the contract, as set forth in Para-
graph Four, respondents retain or acquire a security interest in real
property which is or is expected to be used as the principal residence
of the customer. The customer thereby has the right to rescind the
transaction, as provided in Section 226.9(a) of Regulation Z. Having
consummated a rescindable credit transaction, respondents:

1. Failed to accurately state on the notice of rescissicn the date on
which the customers’ right of rescission expired, said date being not
earlier than the third business day following the date of the trans-
action, as required by Section 226.9(b) of Regulation Z. In at least one
instance, respondents failed to disclose any date on which the cus-
tomer’s right to rescind expired.

Par. 7. Pursuant to Section 103(q) of the Truth in Lending Act,
respondents’ aforesaid failures to comply with the provisions of Reg-
ulation Z constitute violations of that Act and, pursuant to Section
108 thereof, respondents have thereby violated the Federal Trade
Commission Act.
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Dzecision axp ORDER

The Commission having heretofore determined to issue its com-
plaint charging respondents named in the caption heieof with viola-
tion of the Federal Trade Commission Act, the Truth in Lending Act
and the implementing regulation promulgated thereunder, and re-
spondents having been served with notice of said determination and
with a copy of the complaint the Commission intended to issue,
together with a proposed form of order; and

Respondents and counsel for the Commission having thereafter ex-
ecuted an agreement containing a consent order, an admission by
respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement
is for settlement purposes only and does not constitute an admission
by respondents that the law has been violated as alleged in such
complaint, and waivers and other provisions as required by the
Conunission’s rules; and

The Commission having considered the agreement and having ac-
cepted same, and the agreement containing consent order having
thereupon been placed on the public record for a period of thirty (30)
days, now in further conformity with the procedure prescribed in
Section 2.84 (b) of its rules, the Commission hereby issues its complaint
in the form contemplated by said agreement, malkes the following
jurisdictional findings, and enters the following order:

1. Respondent B & L Building Modernization Corp., is a corpora-
tion organized, existing and doing business under and by virtue of
the laws of the State of New York, with its principal office and place
of business located at 1054 Central Avenue, in the city of Albany,
State of New York.

Respondents, Henry Bloomgarden and Harold Lavine are the presi-
dent and vice president, respectively, of said corporation. They formu-
late, direct and control the consumer credit policies, acts and prac-
tices of said corporation and their address is the same as that of said
corporation.

2, The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

It is ordered, That respondents, B & L Building Modernization
Corp., a corporation, and its officers, Henry Bloomgarden and Harold
Lavine, individually and as officers of said corporation, and respond-
ents’ agents, representatives and employees, directly or through any
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corporate or other device, or under any other name, in connection with
any consumer credit sale, as “consumer credit” and “credit sale” are
defined in Regulation Z (12 CFR § 226) of the Truth in Lending Act
(Public Law 90-821, 15 U.S.C. 1601 et seq.), do forthwith cease and
desist from:

1. Failing to disclose or to accurately disclose the “cash price,”
to describe the price at which respondents offer, in the regular
course of business, to sell for cash the property or services which
are the subject of the credit sale, as required by Section 226.8
(e) (1) of Regulation Z.

2. Failing to disclose or to accurately disclose the “cash down-
payment,” to describe the amount of the downpayment in money
made in connection with the credit sale, as required by Section
226.8(c) (2) of Regulation Z.

3. Failing to disclose the “amount financed,” to describe the
amount of credit of which the customer has the actual use, as re-
quired by Section 226.8(c) (7) of Regulation Z.

4. Failing to disclose the “deferred payment price,” to describe
the sum of the cash price, all other charges which are included in
the amount financed but which are not part of the finance charge,
and the finance charge, as required by Section 226.8(c) (8) (i1)
of Regulation Z.

5. Failing to disclose the annual rate of the finance charge
expressed as an “annual percentage rate,” as required by Sec-
tion 226.8(b) (2) of Regulation Z.

6. Failing to disclose the date on which the finance charge
begins to accrue, when different from the date of the transaction,.
as required by Section 226.8(b) (1) of Regulation Z.

7. Failing to disclose, or to accurately disclose on the notice-
of rescission, the date on which the customer’s right of rescission
expires, said date being not earlier than the third business day
following the date of the transaction, as required by Section
226.9(b) of Regulation Z.

8. Failing, in any consumer credit transaction or advertise--
ment, to make all disclosures determined in accordance with
Sections 926.4 and 226.5 of Regulation Z, in the manner, form
and amount required by Sections 226.6, 226.7, 226.8, 226.9 and
926.10 of Regulation Z.

9. Assigning, selling or otherwise transferring respondents”
notes, contracts or other documents evidencing a purchaser’s in-
debtedness, unless any rights or defenses which the purchaser has.
and may assert against respondents are preserved and may be
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asserted against any assignee or subsequent holder of such note,
contract or other documents evidencing the indebtedness.

10. Failing to include the following statement clearly and
conspicuously on the face of any note, contract or other instru-
ment of indebtedness executed by or on behalf of respondents’
customers: ‘

NOTICE

Any holder takes this instrument subject to the terms and conditions of
the contract which gave rise to the debt evidenced hereby, any contractual
provision or other agreement to the contrary notwithstanding.

1t is further ordered, That respondents deliver a copy of this order
to cease and desist to all present and future personnel of respondents
engaged in the consummation of any extension of consumer credit
or in any aspect of preparation, creation or placing of advertising,
and that respondents secure a signed statement acknowledging receipt
of said order from each such person.

1t 4s further ordered, That respondents notify the Commission
at Jeast thirty (30) days prior to any proposed change in the corporate
respondent, such as dissolution, assignment, or sale, resultant in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries, or any other change in the corporation which may affect
compliance obligations arising out of the order.

1t is further ordered, That respondents shall, within sixty (60)
days after service upon them of this order, file with the Commission
a report in writing, setting forth in detail the manner and form in
which they have complied with the order to cease and desist contained
herein.

"IN TtHE MATTER OF

SHAW BROS. CO., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE TRUTH
IN LENDING AND THE FEDERAL TRADE COMMISSION ACT®

Docket C-2066. Complaint, Oct. 15, 1971—Decision, Oct. 15, 1971

Consent order requiring a Chicago, Ill., firm selling at retail radios, television
sets, phonographs, jewelry and furniture to cease violating the Truth in
Lending Act by failing to use the terms cash price, cash downpayment, trade-
in, total downpayment, amount financed, deferred payment, failing to dis-:
close ‘the ~annualﬁpercenta~ge rate, and all other disclosures required by
Regulation Z of said Act.
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COMPLAINT

Pursuant to the provisions of the Truth in Lending Act and the
implementing regulation promulgated thereunder, and the Federal
Trade Commission Act, and by virtue of the authority vested in it
by said Acts, the Federal Trade Commission, having reason to be-
lieve that Shaw Bros. Co., a corporation, and Arnold Cehn and IHar-
old Cohn, individually and as officers of said corporaltion, hereinafter
referred to as respondents, have violated the provisions of said Acts
and implementing regulation, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public in-
terest, hereby issues its complaint stating its charges in that respect
as follows: «“

Paragrarm 1. Respondent Shaw Bros. Co. is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Illinois, with its principal office and place of business located
at 208 South Wabash Avenue, Chicago, Illinois. Respondent Arnold
Cohn is president of the corporate respondent. Respondent Harold
Cohn is chairman of the board of the corporate respondent. They for-
mulate, direct and control the acts and practices hereinafter set forth.
Their address is 208 South Wabash A venue, Chicago, Illinois.

Par. 2. Respondents are now and for some time last past have been
engaged in the offering for sale, sale and distribution of radios, tele-
visions, phonographs, jewelry, furniture and other articles of mer-
chandise at retail to the public.

Par. 3. Since July 1, 1969, in the ordinary course and conduct of
their business as aforesaid, respondents have regularly extended con-
sumer credit as “consumer credit” is defined in Regulation Z, the
implementing regulation of the Truth in Lending Act, duly promul-
gated by the Board of Governors of the Federal Reserve System.

Par. 4. Subsequent to July 1, 1969, respondents, in the ordinary
course and conduct of their business and in connection with their
credit sales, as “credit sale” is defined in Regulation Z, enter into
"retail installment contracts with their customers, hereinafter referred
to as “the contract.” Respondents make no consumer credit cost dis-
closures other than on the contract.

By and through the use of the contract, respondents:

1. Fail to-use the term “cash price” to describe the price of the mer-
chandise or services which are the subject of the transaction, as re-
quired by Section 226.8(c) (1) of Regulation Z.

2. Fail to use the term “cash downpayment” to describe the amount
of the downpayment in money, as required by Section 226.8(c) (2) of
Regulation Z.
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3. Fail to use the term “trade-in” to describe the amount of the down-
payment in property, as required by ‘Section 226 8(c) (2) of Regula-
tion Z.

4. Fail to use the term “total downpayment” to describe the sum of
the “cash downpayment” and the “trade-in,” as required by Section
226.8(c) (2) of Regulation Z.

5. Fail to disclose all other charges, individually itemized, which
are included in the amount financed but which are not part of the
finance charge, as required by Section 226.8(c) (4) of Regulation Z.

6. Fail to use the term “amount financed” to describe the amount
of credit of which the customer will have the actual use, determined
in accordance with Sections 226.4, 226.8(¢) (7) and 226.8(d) (1) of
Regulation Z, as required by Section 226.8(c) (7) of Regulation Z.

7. Fail to use the term “deferred payment price” to describe the
sum of the cash price, the finance charge, and all other charges which
are included in the amount financed but which are not part of the
finance charge, as requlred by Section 226.8(c) (8) (ii) of Regula-
tion Z.

8. Fail to disclose the annual percentage rate, computed in accord-
ance with Section 226.5 of Regulation Z, as required by Section 226.8
(b) (2) of Regulation Z.

9. Fail to disclose the date the finance charge begins to accrue when
- different from the date of the transaction, as required by Section
226.8(b) (1) of Regulation Z.

10. Fail to disclose the “total of payments,” as required by Section
226.8(b) (3) of Regulation Z.

11. Fail to use the term “finance charge” in disclosing the right of
prepayment and the method of computing any unearned portion of
the finance charge in the event of prepayment, as required by Section
226.8(b) (7) of Regulation Z.

12. Fail, in any transaction in which respondents retail or acquire
" a security 1nterest in real property which is used or is expected to be
used as the principal residence of the customer, to provide each cus-
tomer with notice of the right to rescind, in the form and manner
specified by Section 226.9(b) and Section 226.9(f) of Regulation Z,
prior to consummation of the transaction.

Par. 5. Pursuant to Section 103(q) of the Truth in Lending Act,
respondents’ aforesaid failures to comply with the provisions of Reg-
ulation Z constitute violations of that Act and, pursuant to Section
108 thereof, respondents thereby violated the Federal Trade Commis- -
sion Act. '

470-883—T73—-—41
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DEeciston anp ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer Protec-
tion proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respordents with
violation of the Federal Trade Commission Act, the Truth in Lend-
ing Act and the implementing regulation promulgated thereunder;
and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the afore-
sald draft of complaint, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an ad-
mission by respondents that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents
have violated the said Acts and implementing regulation, and that
- complaint should issue stating its charges in that respect, and having
thereupon accepted the executed consent agreement and placed such
agreement on the public record for a period of thirty (30) days, now
in further conformity with the procedure prescribed in Section 2.34
(b) of its rules, the Commission hereby issues its complaint, makes the
following jurisdictional findings, and enters the following order:

1. Respondent Shaw Bros. Co. is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
Hlinois, with its principal office and place of business located at 208
South Wabash Avenue, Chicago, Illinois. ’

Respondent Arnold Cohn is president of the corporate respondent.
Respondent Harold Cohn is chairman of the board of the corporate
respondent. They formulate, direct and control the acts and practices
hereinafter set forth. Their address is 208 South Wabash Avenue,
Chicago, Illinois.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents and the proceeding
isin the public interest.
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ORDER

1t.is ordered, That respondents Shaw Bros. Co., a corporation, and
its officers, and Arnold Cohn and Harold Cohn, individually and as
officers of said corporation, and respondents’ agents, representatives
and employees, directly or through any corporate or other device, in
connection with any extension of consumer credit or any advertise-
ment to aid, promote or assist directly or indirectly any extension of
consumer credit, as “consumer credit” and “advertisement” are defined
in Regulation Z (12 CFR § 226) of the Truth in Lending Act (Public
Law 90-321, 15 U.S.C. 1601 e seq.), do forthwith cease and desist
from: ‘

1. Failing to use the term ‘“cash price” to describe the price of
the merchandise or services which are the subject of the transac-
tion, as required by Section 226.8(6) (1) of Regulation Z. ~

2. Failing to use the term “cash downpayment” to describe the
amount of any downpayment in money, as requlred by Section
226.8(c) (2) of Regulatiton Z.

3. Failing to use the term “trade-in” to describe the amount of
any downpayment in property, as required by Section 226.8(c)
(2) of Regulation Z.

4. Failing to use the term “total downpayment” to describe the
sum of the “cash downpayment” and the “trade-in,” as required
by Section 226.8(c) (2) of Regulation Z.

5. Failing to disclose all other charges, individually itemized,
which are included in the amount financed but which are not part -
of the finance charge, as required by Section 226.8(c) (4) of
Regulation Z. ‘

6. Failing to use the term “amount financed” to describe the
amount of credit of which the customer will have the actual use,
determined in accordance with Sections 226.8(¢) (7) and (d) (1)
of Regulation Z, as required by Section 226.8(c) (7) of Regulation
Z.

7. Failing to use the term “deferred payment price” to de-
scribe the sum of the cash price, the finance charge, and all other
charges which are included in the amount financed but which
are not included in the finance charge, as required by Scctlon
226.8(c) (8) (i1) of Regulation Z.

8. Failing toidlsclose the annual percentage rate, computed in
accordance With Section 226.5 of Regulation Z, as required by
Section 226.8(b) (2) of Regulation Z.

9. Failing to disclose the date the finance charge begins to ac-
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crue if different from the date of the transaction, as required by
Section 226.8(b) (3) of Regulation Z.

10. Failing to disclose the “total of payments,” as required by
Section 226.8(b) (3) of Regulation Z.

11. Failing to use the term “finance charge” in disclosing the
right of prepayment and the method of computing any unearned
portion of the finance charge in the event of prepayment, as re-
quired by Section 226.8(b) (7) of Regulation Z.

12. Failing, in any transaction in Whlch respondents retain or
acquire a security interest in real property which is used or is ex-
pected to be used as the principal residence of the custoner, to

~ provide each customer with notice of the right ta rescind, in the

form and manner specified by Section 226.9(b) and Sectmn
226.9(f) of Regulation Z, prior to consummation of the
transaction.

13. Failing, in any consumer credit transaction, to make all dis-
closures, determined in accordance with Sections 226.4 and 226.5
of Regulation Z, in the manner, form and amount required by
Sections 226.6, 226.7, 226.8, 226.9 and 226.10 of Regulation Z.

It is further ordered, That respondents shall forthwith deliver a
copy of this order to cease and desist to all present and future salesmen
or other persons engaged in the offering for sale and sale of respond-
ents’ products or services, and shall secure from each salesman or other
person a signed statement acknowledging receipt of said order.

It is further ordered, That respondents notify the Commission at
least thirty (30) days prior to any proposed change in respondents’
business, such as assignment or sale resulting in the emergence of
a successor business, corporate or otherwise, the creation of sub-
sidiaries, or any other change which may aflect compliance obligations
arising out of the order.

It is further ordered, That respondents herein shall, within sixty
(60) days after service upon them of this order, file with the Com-
mission a report in writing, setting forth in detail the manner and form
in which they have complied with this order.



Order

Ixn THE MATTER OF

ISRAEL RETTINGER, ET AlL. poiNG BUSINESS AS
RETTINGER RAINCOAT MFG. CO., INC.

ORDER OF DISMISSAL IN REGARD T0 THE ALLEGED VIOIjATION OF THLE FEDERAL
TRADE COMMISSION ACT

Docket 6534. Complaint, March 22, 1956—Decision Oct. 19, 197 '

Order and decision reopening the proceeding as to two respondents, rescinding
an order to cease and desist (53 F.T.C. 132) as modified (75 ¥.7.C. 944), and

dismissing the complaint.

Orper aND Drucision ReoreEninGg Procreping, RescinbpiNng OrbER
AND Dismissing COMPLAINT

The Commission having issued an order to cease and desist, as
modified by its order of May 27, 1969 [75 F.T.C. 944], against the
respondents David Rettinger and Rettinger Raincoat Mfg. Co., Inc.,
a corporation ; and '

The Commission having issued its order to show cause why this pro-
ceeding should not be reopened for the purpose of rescinding its said
order to cease and desist and dismissing its complaint ; and

The respondents not having responded to said Order To Show Cause
within 30 days after service of said order on each of them; and

The Commission, for the reasons set forth in its Order to Show
Cause, being of the opinion that the public interest will best be served
by reopening the proceedings herein, rescinding its order to cease and
desist, and dismissing its complaint, hereby issues its order as follows:

7t is ordered, That this matter be, and it hereby is, reopened as
to respondents named herein.

It is further ordered, That the Commission’s Order to Cease and
Desist as modified by the Commission’s order of May 27, 1969, be,
and it hereby is, rescinded as to the respondents Rettinger Rain-
coat Mfg. Co., Inc., a New York corporation, and David Rettinger,
individually and as a former copartner in Rettinger Raincoat Mfg.
Co., a partnership now dissolved, and as a former officer and active
stockholder of Rettinger Raincoat Mfg. Co., Inc.,a New York corpora-
tion, which corporation, is the successor and assign of said partnership,
and that the complaint as to such respondents be, and it hereby is,
dismissed without prejudice to the right of the Commission to take
such further action gs circumstances may warrant.
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IN TaE MATTER OF

THE KROGER COMPANY, ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 7 OF
THE CLAYTON ACT AND THE FEDERAL TRADE COMMISSION ACT

Doclket C-2067. Complaint, Oct. 26, 1971—Decision, Oct. 26, 1971

Consent order requiring the Nation’s third largest chain supermarket head-
quartered in Cincinnati, Ohio, to divest three of its food departments in
stores located in Dayton, Ohio, and for a period of ten years not to acquire
without prior Commission approval five or more stores with annual sales
of more than $5 million or more than 5 percent of the food store sales in any

. city or county in the United States; these prohibitions~apply in sixteen
states and certain portions of four others.

CoMPLAINT

The Federal Trade Commission has reason to believe that the
Kroger Company has made certain acquisitions from Federated De-
partment Stores, Inc., as hereinafter described, in violation of Section
7 of the Clayton Act, as amended (15 U.S.C., Section 18),and in viola-
tion of Section 5 of the Federal Trade Commission Act, as amended,
(15 U.S.C., Section 45). Accordingly the Commission hereby issues
its complaint, stating its charges with respect thereto as follows:

DERINITIONS

1. For the purposes of this complaint the following definitions
shall apply :

(a) “Supermarket”—a food department in a nonfood store or a
food store with annual sales of one million dollars or more.

(b) “Food Department in a Nonfood Store”—a department selling
grocery and other food products (for preparation and consumption
away from the premises), located in an establishment primarily en-
gaged in selling other than food products.

(c) “Dayton Marketing Area”—the metropolitan Dayton area en-
compassing Greene, Miami, Montgomery, and Preble Counties in-the
State of Chio. '

(d) “Food Stores”™—retail establishments primarily engaged in
selling food for home preparation and consumption.

RESPONDENTS

2. Respondent, the Kroger Company ( “Kroger”), is a corporation
organized and existing under the laws of the State of Ohio, with its
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offices and principal place of business at 1014 Vine Street, Cincinnati,
Ohio.

3. Kroger is a fully integrated food distributor; it is principally
engaged in the ownership and operation of approximately 1500 retail
food stores in 23 states. Kroger also manufactures and processes food
and kindred products, including breads, roasted coffee, packaged and
canned milk, and candy. In 1969, Kroger ranked third in terms of sales
in the United States among companies operating retail food stores.

4. From the period January 1, 1960 through December 81, 1969,
Kroger made some 42 separate acquisitions. These “acquisitions in-
volved about 90 food stores, 33 drug stores, 6 wholesalers, 2 food de--
partments, 2 meat processors, and a hatchery. The aggregate sales of
these companies in the years prior to acquisition approximated $200
million

5. At all times relevant herein, Kroger purchased, sold and shipped
products in interstate commerce throughout the United States, and
was engaged in commerce as “commerce” is defined in the Clayton Act
and in the Federal Trade Commission Act.

6. Respondent, Federated Department Stores, Inc., (“Federated”),
is a corporation organized and existing under the laws of the State
of Delaware, with its offices and principal place of business at 222
West Seventh Street, Cincinnati, Ohio.

7. Federated is principally engaged in the ownership and operation
of conventional department stores and discount operations through-
out the United States. For the fiscal year ending January 31, 1970,
Federated had net sales and other income of $1.999 billion. Among
these discount operations are several Gold Circle Discount Stores lo-
cated in Columbus and Dayton, Ohio. These stores, which retail a
broad line of soft goods, each normally occupy approximately 120,000
square feet of which about 24,000 square feet is devoted to a food de-
partment. Federated first opened two Gold Circle Stores in 1967 in
Columbus and in 1969, Federated opened three Gold Circle Stores
in Dayton and one more Gold Cirele Store in Columbus. The food
departments in the Dayton Gold Circle Stores were operated by Fed-
erated prior to the subject acquisition. The food departments in the
Columbus Gold Circle Stores are operated by a third party.

8. At all times relevant herein, Federated and Gold Circle pur-
chased, sold and shipped products in interstate commerce throughout
the United States and were engaged in commerce as “commerce” is de-
fined in the Clayton Act and the Federal Trade Commission Act.
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9. Kroger acquired the food departments of each of the three Gold
Circle Stores located in the Dayton marketing area through a lease
agreement between Kroger and Federated, dated May 22, 1970, and
effective May 24, 1970. ¢

TRADE AND COMMERCE

10. There is a steady stream of commerce involved in the distribu-
tion of groceries and other food store products from manufacturers
located throughout the United States to consumers residing in the
Dayton marketing area through supermarkets and other food stores.
Total food store sales in the Dayton marketing arca approximated
$330 million in 1969.

11. Kroger is the leading food store operator in the Dayton mar-
keting area. Kroger’s $66 million in food store sales represented about
20 percent of total focd store sales in the Dayton marketing area.

12. The four leading food store operators in the Dayton marketing
area accounted for approximately 42 percent of the 1969 food store
sales. The eight largest food store operators in the Dayton marketing
area accounted for approximately 56 percent of the 1969 food store
sales. .

13. Supermarkets account for about 70 percent of all food store
sales in the Dayton marketing area. Total supermarket sales in the
area approximated $225 million in 1969. Kroger is the leading super-
market operator in the Dayton market area. The sales of Iroger’s 25
supermarkets represented about 29 percent of the area’s supermarket
sales in 1969.

14. The four leading companies in the supermarket business in the
Dayton marketing area accounted for approximately 62 percent of
the 1969 supermarket sales in the Dayton marketing area. The eight
leading companies accounted for over 82 percent of the 1969 super-
market sales in the area.

15. In 1969, the food departments of the Gold Circle Stores in Day-
ton, one of which was open for six months of the year and the other two
of which were each open for only two months, had aggregate sales of
$2.8 million. During 1970, prior to the acquisitions by Kroger, these
food departments had sales of $3.4 million. From January 1, 1970, to
June 30, 1970, the Gold Circle supermarkets in Dayton accounted for
about 2.5 percent of the area’s food store sales and almost 3.5 percent
of the area’s supermarket sales.
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EFFECTS OF ACQUISITION

16. The acquisition of the three Gold Circle food departments in
Dayton, Ohio by Kroger constitutes an unfair method of competition
and an unfair act or practice.

17. The effects of said acquisition may be to substantially lessen com-
petition or to tend to create a monopoly in the sale and distribution of
groceries and other food store products by supermarkets and by all food
stores in the Dayton marketing area, among other ways, as follows:

(a) Actual and potential competition between Kroger and Gold
Cirele in the distribution and sale of groceries and other food store
products in the Dayton marketing area has been eliminated.

(b) Concentration in the retail distribution of groceries and other
food store products increased in the Dayton marketing area.

(c¢) Gold Circle has been eliminated as a substantial independent
competitive factor in the distribution and sale of groceries and other
food store products in the Dayton marketing area.

(d) Further mergers and acquisitions in the food industry may be

encouraged.
VIOLATIONS

18. The acquisition of the three Gold Circle food departments in the
Dayton marketing area by Kroger, constitutes a violation of Section 7.
of the Clayton Act (15 U.S.C. 18) as amended, and a violation of Sec-
tion 5 of the Federal Trade Commission Act (15 U.S.C. 45) as

amended.
Decision AND ORDER

The Commission having heretofore determined to issue its complaint
charging the Kroger Company, a corporation, and Federated Depart-
ment Stores, Inc., a corporation, respondents herein, with a violation
of Section 7 of the Clayton Act, as amended (15 U.S.C. Section 18),
and of Section 5 of the Federal Trade Commission Act, as amended
(15 U.S.C., Section 45) ; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
respondents of all the jurisdictional facts set forth in the complaint to
issue herein, a statement that the signing of said agreement is for set-
tlement purposes only and does not constitute an admission by respond-
ents that the law has been violated as set forth in such complaint, and
waivers and provisions as required by the Commission’s rules; and
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The Commission, having considered the agreement, hereby accepts
same, issues its complaint in the form contemplated by said agree-
ment, makes the following jurisdictional findings, and enters the fol-
lowing order:

1. Respondent, the Kroger Company is a corporation organized,
existing, and doing business under and by virtue of the laws of the
State of Ohio, with its office and principal place of business located at
1014 Vine Street, Cincinnati, Ohio.

Respondent Federated Department Stores, Inc., is a corporation
organized and existing under the laws of the State of Delaware, with
its offices and principal place of business at 222 West Seventh Street,
Cincinnati, Ohio.

2. The Federal Trade Commission has jurisdiction” of the subject
matter of this proceeding and of the respondents and the proceeding
1s in the public interest.

ORDER

I

It is ordered, That within nine (9) months from the effective date
of this order, respondent the Kroger Company (“Kroger”) shall cease
operating the food departments in each of the premises in Dayton,
Ohio, leased to Kroger by the leases executed by Kroger, as tenant,
and Federated Department Stores, Inc. (“Federated”), as landlord,
on May 22, 1970, and Kroger shall not thercafter resume operation of
the food departments in any of said premises at any time during the
term of said leases, including any renewal term thereof; and Fed-
erated shall take no action to require Kroger to continue to operate or
resume operation of the said premises after the effective date of this
order, and shall cooperate with Kroger in Kroger’s cessation of the
aforesaid operation within the said nine (9) month period. Any assign-
ment of the aforesaid leases, or any new leases of the aforesaid premises
for operation as food departments commencing upon the termination
of Kroger’s operation of those premises, to any food store chain hav-
ing more than $500 million annual food store sales or more than five
percent (5%) of the Dayton, Ohio marketing area food store sales
(according to the Fairchild Publications’ “1971 Distribution of Food
Store Sales In 288 Cities”), shall be subject to prior approval by the
Commission’ any such assignment or new lease to any other party
engaged in the operation of food stores shall not be consummated
without providing ten (10) days’ prior notification to the Commission.
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1I

1t is further ordered, That:

(A) For a period of ten (10) years from the effective date of
this order, to the extent specified in subparagraphs (B) and (C)
below, Kroger shall not merge with or acquire, directly or in-
directly, through subsidiaries or in any other manner, except with
the prior approval of the Commission upon written application,
the whole or any part of any food store or the whole or any part
of a food department in a non-food store, where such acquisition
involves:

(1) Five (5) or more food stores or food departments in
non-food stores, or

(2) Annual food store or food department sales of more
than five million dollars ($5,000,000), or :

(3) Combined (Kroger and the food stores or food depart-
ments to be merged or acquired) food store or food depart-
ment sales of more than five percent (5%) of total food
store sales in any city or county in the United States.

(B) The prohibition contained in subparagraph (A) shall
apply to any merger or acquisition of food stores or food depart-
ments in non-food stores located in the following described areas
of the United States: The States of Alabama, Arkansas, Georgia,
Illinois, Indiana, Xansas, Kentucky, Louisiana, Michigan, Mis-
sissippi, Missouri, North Carolina, Ohio, Tennessee, West Vir-
ginia, Wisconsin; those portions of the States of Pennsylvania
and Virginia west of the 78th meridian; that portion of the State
of Texas east of the 100th meridian; and those portions of the
State of California located south of an east-west line through the
northern boundary of the City of Fresno and within the standard
metropolitan statistical areas of San Francisco-Oakland and
Stockton.

(C) The prohibition contained in subparagraph (A) shall also
apply to any merger or acquisition of food stores or food depart-
ments in non-food stores located in any city or county in those
portions of the United States not described in subparagraph (B),
if Kroger is then operating any food stores or food departments
in non-food stores in such city or county.

(D) For a period of ten (10) years from the effective date of
this order, Kroger shall not merge with or acquire, directly or in-
directly, through subsidiaries or in any other manner, any food
store or food department in a non-food store for which prior ap-
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proval is not required pursuant to subparagraphs (A)-(C) with-
out providing sixty (60) days’ prior notification to the Commis-
sion, or, when the time schedule does not permit such notification,
without providing a letter to the Commission within ten (10) days
after the agreement or understanding in principle is reached,
statmg that the time schedule does not permit sixty (60) days’
prior notification and setting forth the reasons why such prior
notification cannot be made ; Provided, however, That for mergers
or acquisitions involving not more than four (4) food stores or
food departments in non-food stores and representing annual food
store or food department sales of not more than five million dollars
. ($5,000,000), notification to the Commission shall be provided
within thirty (30) days following the consummation of such
merger or acquisition. .
I

1t is further ordered, That, within sixty (60) days from the effective
date of this order, and every sixty (60) days thereafter until Part I
of this order has been fully complied with, Kroger and Federated shall
each submit a verified written report to the Federal Trade Commission
setting forth in detail the manner and form in which they intend to
comply, are complying, or have complied, with this order.

I~ Tae MATTER OF

THE BRIDIE CORPORATION, ET Al.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE TRUTH IN LENDING ACTS

Doclet C—-2068. Complaint, Oct. 26, 1971—Decision, Oct. 26, 1971

Congent order requiring a Bridgehampton, N.Y., real estate firm to cease vio-
lating the Truth in Lending Act by failing to use the terms cash price, cash
downpayment, unpaid balance of cash price, amount financed, failing to
notify customers so entitled to their right to rescind, and in its consumer
credit transactions failing to make all other disclosures required by Regula-
tion Z of said Act.

. CoMPLAINT

Pursuant to the provisions of the Truth in Lending Act and the im-
plementing regulation promulgated thereunder and the Federal Trade
Commission Act, and by virtue of the authority vested in it by said
Acts, the Federal Trade Commission, having reason to believe that
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The Bridie Corporation, a corporation, and John M. Matthews, indi-
vidually and as an officer of said corporation, hereinafter referred to
as respondents, have violated the provisions of said Acts and imple-
menting regulation, and it appearing to the Commission that a pro-
cceeding by it in respect thereof would be in the public interest, hereby
issues its complaint stating its charges in that respect as follows:

Paracrara 1. Respondent The Bridie Corporation is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of New York, with its principal office and place of busi-
ness located at Montauk Highway, Bridgehampton, New York, Post
Office Box AX.

Respondent John M. Matthews is the president of the corporate
respondent. He formulates, directs and controls the policies, acts and
practices of the corporate respondent, including the acts and practices
hereinafter set forth. His address is the same as that of the corporate
respondent. '

Par. 2. Respondents are now, and for some time last past have been
engaged in the offering for sale to the public of parcels of land sit-
uated primarily throughout the eastern portions of Suffolk County.

Par. 3. Inthe ordinary course and conduct of their business as afore-
said, respondents regularly extend, and for some time last past have
regularly extended consumer credit, as “consumer credit” is defined
in Regulation Z, the implementing regulation of the Truth in Lend-
ing Act, duly promulgated by the Board of Governors of the Federal
Reserve System.

Par. 4. Subsequent to July 1, 1969, respondents in the ordinary
course and conduct of their business and in connection with their credit
sales as “credit sale” is defined in Regulation Z have caused and are
causing their customers to-execute contracts for the sale of land, here-
inafter referred to as “the contract.” The following is an illustration
of the contract: :

THIS AGREEMENT made this 27th day of July, 1969, between THE BRIDIE
CORP., A domestic corporation having its principal place of business at Montauk
Highway, Bridgehampton, New York 11932, P.O. Box AX, Known herein as the
STLLER and Darcy M. Messina and Annette B. Messina, his wite, residing at
190 Willoughby Street, Brooklyn, New York 11201, Known herein as THE
PURCHASER.

WITNESSETH, that for and in consideration of the sum of Fifteen thousand
and 00/100 * * * ($15,000.00) Dollars to be fully paid by the Purchaser, the
Seller agrees to sell all the following described property : ALL that certain Lot
or Parcel of land situate, lying and being at Watermill, Deerfield, Town of
Southampton, State of New York, tentatively described as Lot #20 proposed
MAP OF DEERFIELD HILLS, Dimensions approximately 150+ feet x 260+ ft,
a moreé definite description to be supplied when map has received final approvak
of the Planning Board of Town of Southampton.

G
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And the Purchaser agrees to purchase the above described property and pay
for the same as follows :

One thousand and 00/100 * * * ($1,000.00) .Dollars on the signing of this
agreement, receipt of which is hereby acknowledged by the Seller, and the further
suni of One hundred and 00/100 * * * ($100.00) Dollars or more, on the 27th
day of every month hereafter until the full amount of the purchase price is paid.

However, nothing elsewhere to the contrary herein contained shall be con-
strued so as to extend this contract beyond a period of Seven (7) Years from
the date hereof. Seller agrees to accept monthly installments for the term of
Seven (7) Years at the end of which time any balance and interest shall be
due and payable.

THIE PURCHASER agrees to pay interest at the rate of Seven and one-half
Percent (7%9%) per annum on all monthly unpaid balances said interest to be
paid semi-annually, and the Purchaser will assume all taxes accruing after the
date of this contract, said taxes to be paid on or before the tenth-day of January
every year hereafter. : '

‘That as prompt performance is the nature and essence of this contract, there-
fore, any default in any of the above mentioned payments for a period of sixty
days after the same shall become due, voids all rights of the Purchaser hereunder,
and Seller may retain all monies paid hereon as liquidated damages. This clause
in the event of default hereunder, becomes effective upon fourteen days notice by
certified mail by the Seller to the Purchaser, it being provided, however, if default
become effective as provided above, then, and in that event, all principal pay-
ments in excess of 75% of the purchase price shall be refunded to the Purchaser,
less any arrears in interest which may be due the Seller and less any taxes which
at that time shall he due and unpaid.

IT IS AGREED THAT THE PREMISES ARE SOLD SUBJECT TO THE
FOLLOWING COVENANTS AND RESTRICTIONS which shall be incorporated
in the deed to be delivered as hereinafter provided, and that the Purchaser for
himself, his heirs and executors, administrators and assigns covenants and agrees
with the Seller as follows : .

(a) That the arrangements for water supply and sewage disposal shall be in
accordance with the plans approved by the Suffolk County Department of Health.

(b) That the premises herein shall be conveyed subject to Zoning Ordinances
and Building Regulations of the Town of Southampton.

IT IS MUTUALLY AGREED that the seller upon receiving payments in full
will execute, acknowledge and deliver to the purchaser a Bargain and Sale Deed
with Covenants, Against the Grantor, subject only to the conditions above set
forth, and the Seller, further agrees to deliver and the Purchaser to accept such
title as any reputable Title Co. will insure.

All the payments, hereinabove provided for shall be made at the office of
JOHN M. MATTHEWS, P.O. Box AX, Montauk Highway, Bridgehampton, N.Y.,
11932. ALL BALANCES HEREUNDER SHALL BECOME DUE AND PAYABLE
SEVEN YEARS FROM DATE HEREOF.

IT IS AGRE}BD that this contract supersedes all oral representations made in
effecting this sale and that only the elements herein are binding on parties hereto.

The foregoing stipulations shall apply to and bind the parties hereto, their suec-
cessors, heirs, administrators or assigns.
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IN WITNESS WHEREOF, the parties hereto have affixed their signatures and
seals the day and year first above written.
WITNESS:
John M. Matthews L.S.
President, The Bridie Corp.
Darcy M. Messina L.S.
Annette B. Messina L.S.

By and through the use of the contract set forth in Paragraph Four
hereof, respondents: ‘

1. Failed to use the term “cash price” to describe the price at which
respondents offer, in the regular course of business, to sell for cash
the property which is the subject of the credit sale, as required by
Section 226.8(c) (1) of Regulation Z.

9. Failed to use the term “cash downpayment” to describe the down-
payment in money made in connection with the credit sale, as required
by Section 226.8(c) (2) of Regulation Z.

3. Failed to use the term “unpaid balance of cash price” to describe
the difference between the cash price and the total downpayment, as
required by Section 226.8(c) (3) of Regulation Z.

4. Failed to use the term “amount financed” to describe the amount
of credit extended, as required by Section 226.8(c) (7) of Regulation Z.

5. Failed to disclose the number, amount and due dates or periods
of payments scheduled to repay the indebtedness, as required by Sec-
tion 226.8 (b) (3) of Regulation Z.

6. Failed to provide each customer who has the right to rescind
with two copies of the notice prescribed by Section 226.9(b) of Reg-
ulation Z, as required by that Section.

7. Failed to malke all of the prescribed disclosures together on either
the note or other instrument evidencing the obligation, on the same
side of the page and above or adjacent to the place for the customer’s
signature, or on one side of a separate statement which identifies the
transaction, as required by Section 226.8(a) (1) and (2).

Par. 5. Pursuant to Section 103(q) of the Truth in Lending Act,
respondents’ aforesaid failures to comply with the provisions of Regu-
~ Jation Z constitute violations of that Act and, pursuant to Section 108
thereof, respondents have thereby violated the Federal Trade Com-

mission Act.
DrcistoN AND ORDER

The Commission having heretofore determined to issue its com-
plaint charging respondents named in the caption hereof with viola-
tion of the Federal Trade Commission Act, the Truth in Lending
Act and the implementing regulation promulgated thereunder, and



646 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 79 F.T.C.

respondents having been served with notice of said determination and
with a copy of the complaint the Commission intended to issue, to-
gether with a proposed form of order; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the signing of said agreement
is for settlement purposes only and does not constitute an admission
by respondents that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Commis-
sion’s rules; and

The Commission having considered the agreement and having ac-
cepted same, and the agreement containing consent order having
thereupon been placed on the public record for a period of thirty (30)
days, now in further conformity with the plocedure prescribed in
Section 2.34(b) of its rules, the Commission hereby issues its com-
plaint in the form contemplated by said agreement, makes the follow-
ing jurisdictional findings, and enters the following order: '

1. Respondent the Bridie Corporation is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of New York, with its office and principal place of business
located at Montauk Highway, Bridgehampton, New York, Post Oflice
Box AX.

Respondent John M. Matthews is the president of said corporation.
He formulates, directs and controls the policies, acts and practices of
said corporation and his address is the sameat that of said corporation.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents and the proceed-
ing is in the public interest.

ORDER

It is ordered, That respondents the Bridie Corpox ation, a corpora-
tion, and its ofﬁcers, and John M. Matthews, 1nd1v1dually fmd as an
officer of said corporation, and respondents’ subsidiaries, divisions,
successors, assigns, directors, agents, representatives, and employees,
directly or through any corporate or other device, in connection with
any consumer credit sale of real property, or any advertisement to
aid, promote or assist directly or indirectly any consumer credit sale
of real property, as “credit sale” and “advertisement” are defined in
Regulation Z (12 CFR §226) of the Truth in Lending Act (Public
Law 90-321, 15 U.S.C. 1601 et seq.), do forthwith cease and desist.
from:
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1. Failing to use the term “cash price” to describe the price
at which respondents offer, in the regular course of business, to
sell for cash the property which is the subject of the credit sale, as
required by Section 226.8(c) (1) of Regulation Z.

2. Failing to use the term “cash downpayment” to describe the
downpayment in money made in connection with the credit sale,
as required by Section 226.8(c) (2) of Regulation Z.

3. Failing to use the term “unpaid balance of cash price” to
describe the difference between the cash price and the total down-
payment, as required by Section 226.8(c) (3) of Regulation Z.

" 4. Failing to use the term “amount financed” to describe the
amount of credit extended, as required by Section 226.8(c) (7)
of Regulation Z. :

5. Failing to disclose the number, amount, and due dates or
periods of payments scheduled to repay the indebtedness, as re-
quired by Section 226.8(b) (3) of Regulation Z.

6. Failing to provide each customer who has the right to re-
scind with two copies of the notice prescribed by Section 226.9(b)
of Regulation Z, as required by that Section.

7. Failing to make all of the prescribed disclosures together
on either the note or other instrument evidencing the obligation,
on the same side of the page and above or adjacent to the place
for the customer’s signature, or on one side of a separate state-
ment which identifies the transaction, as required by Section
226.8(a) (1) and (2). :

8. Failing, in any consumer credit transaction or advertisement,
to make all disclosures determined in accordance with Sections
996.4 and 226.5 of Regulation Z, in the manner, form and amount
required by Sections 226.6, 226.7, 226.8, 226.9 and 226.10 of
Regulation Z.

It is further ordered, That respondents deliver a copy of this order to
cease and desist to all present and future personnel of respondents en-
gaged in the consummation of any extension of consumer credit or in
any aspect of preparation, creation, or placing of advertising, and that
respondents secure a signed statement acknowledging receipt of said
order from each such person.

It is further ordered, That respondents notify the ‘Commission at
least thirty (30) days prior to any proposed change in the corporate
respondent, such as dissolution, assignment, or sale, resulting in the
emergence of a successor corporation, the creation or dissolution of

subsidiaries, or any other change in the corporation which may aflect

compliance obligations arising out of the order.

470-883—T73——42
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1t is further erdered, That the respondents shall, within sixty (60)
days after service upon them of this order, file \Vlth the Commission a
report in writing setting forth in detail th(, manner and form in which
they have comphed with the order to cease and desist contained herein.

IN THE MATTER OF
BENGE CORPORATION, ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

-

-Dock,ct C-2069. Complaint, Oct. 26, 1.971—])60:?3‘1’011, Oct. 26, 1971

Con&evlt order requiring a Los Angeles, Calif., manufacturer and seller of musical
instruments to cease requiring their dealers to maintain respondents specified
resale prices as a condition of buying respondents’ products, and requiring
dealers to report others who do not maintain respondents’ prices; respond-
ents are also required to advise a terminated dealer that he may apply for
reinstatement.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Benge Corporation,
a corporation, and Donald Benge, individually and as an officer of said
corporation, and more particularly described and referred to herein-
after as respondents, have violated and are now violating the provi-
sions of Section 5 of said Act (15 U.S.C. 45), and it appearing to the
Commission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint, stating its charges in respect
thereto as follows:

1. Respondent Benge Corporation, is a corporation organized, exist-
ing and doing business under and by virtue of the laws of the State of
Delaware with its office and principal place of business located at 1239
South Olive Street, Los Angeles, California.

Respondent Donald Benge is an officer of said corporation. He
formulates, directs and controls the policies, acts and practices of
said corporation and his address is the same as that of said corporation.

2. Respondents have been and are now engaged in the manufacture,
sale and distribution of musical instruments and accessories ‘with net
sales in fiscal year 1970 in excess of $146,000. Respondents manufac-
ture musical instruments and accessories at its plant located in Los ]

G
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Angeles, California, and sell such products directly to approximately
51 dealers located throughout the United States. '

3. In the course and conduct of its business as aforesaid respondents
have been and are now engaged in commerce as “commerce” is defined
in the Federal Trade Commission Act in that respondents have caused
and now cause its various products to be shipped from the state of
manufacture thereof to other States of the United States for resale
and distribution through retail dealers.

4. Except to the extent that competition has been hindered, frus-
trated, lessened and eliminated as set forth in this complaint, re-
spondents have been and are now in competition with other persons,
firms and corporations engaged in the manufacture, sale and distri-
bution of musical instruments and accessories.

5. Respondents in combination, agreement, understanding and con-
spiracy with some of its dealers or with the cooperation or acqui-
escence of other of its dealers have for the last several years been
engaged in a planned course of action to fix, establish and maintain
certain specified uniform prices at which its products are resold. In
furtherance of said planned course of action respondents have for
the past several years engaged in the following acts and practices
among others:

(a) regularly furnishing all its dealers with price lists and neces-
sary supplements thereto containing the established resale price;

(b) establishing agreements, understandings and arrangements
with its dealers, some of whom are located in states which do not
have fair trade laws, as a condition precedent to the granting of a
dealership that such dealers will maintain its resale prices;

(¢) informing its dealers by direct and indirect means that it
expects and requires all of its dealers to maintain and enforce its
resale price or such dealership will be terminated ;

(d) soliciting and obtaining from its dealers cooperation and as-
sistance in identifying and reporting dealers who have advertised,
offered to sell, or sell respondents products at prices lower than its
established resale price;

(e) directing its salesmen, representatives and other employees to
secure and report information identifying any dealer who fails to
adhere to and maintain its established resale price; and

(f) threatening to terminate and terminating its dealers who fail
or refuse to observe and maintain respondents established resale
price;

6. By means of the aforesaid acts and practices and more, respond-
ents in combination, agreement, understanding and conspiracy with

G
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certain of its dealers and with the acquiescence of others of its dealers,
have established, maintained and pursued a planned course of action
to fix and maintain certain specified uniform prices at which respond-
ents’ products will be sold.

7. The acts and practices of respondents as hereinabove described
have been and are now having the effect of hindering, lessening, re-
stricting, restraining and eliminating competition in the resale and
distribution of respondents’ musical instruments and accessories and
constitute unfair methods of competition in commerce all in derogation
of the public interest and in violation of Section 5 of the Federal
Trade Commmission Act.

Decisioxn axp ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
“hereof, and respondents having been furnished thereafter with a copy
of the draft of complaint which the Los Angeles Regional Office pro-
posed to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondents with violation
of the Federal Trade Commission Act; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement
is for settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such complaint,
and waivers and other provisions as required by the Commission’s
rules; and

The Commission having thereafter considered the matter and having
determined that it had reason to believe that the respondents had
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of thirty (30) days, now in further conformity with the
procedures prescribed in Section 2.834(b) of its rules, the Commission
hereby issues its complaint, making the following jurisdictional find-
ings, and enters the following order:

Paracgraru 1. Respondent Benge Corporation is a corporation, or-
ganized, existing and doing business under and by virtue of the laws
of the State of Delaware, with its principal office and place of busi-
ness located at 1239 South Olive Street, Los Angeles, California.
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Respondent Donald Benge is an officer of the corporate respondent.
He formulates, directs and controls the policies, acts and practices of
the corporate respondent, including the acts and practices hereinafter
set forth. His address is the same as that of the corporate respondent.

Par. 2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents, and the pro-
ceeding is in the public interest.

ORDER

It is ordered, That respondent Benge Corporation, a corporation,
its subsidiaries, successors, assigns, officers, directors, agents, repre-
sentatives and employees individually or in concert, directly ordhrough
any corporate or other device, and Donald Benge, individually and
as an officer of said corporation, in connection with the manufacture,
distribution, offering for sale or sale of musical instruments and ac-
cessories in commerce as “commerce” is defined in the Federal Trade
Commission Act, do forthwith cease and desist from hindering, sup-
pressing, or eliminating competition or from attempting to hinder,
suppress, or eliminate competition between or among dealers handling
respondents’ products by :

1. Requiring dealers to agree that they will resell at prices speci-
fied by respondents or that they will not resell below or above
specified prices;

2. Requiring prospective dealers to agree, through direct or
indirect means, that they will maintain respondents’ specified
resale price as a condition of buying respondents’ products;

3. Requiring dealers, either directly or indirectly, to report any
person or firm who does not observe the resale prices suggested by
respondents or acting on reports so obtained by refusing or
threatening to refuse sales to the dealer so reported;

4. Harassing and intimidating, coercing or threatening dealers,
either directly or indirectly, to observe, maintain or advertise
established retail prices;

5. Directing or requiring respondents’ salesmen or any other
agents, representatives or employees, directly or indirectly, as

_part of any plan or program of requiring its dealers to adhere
to its suggested resale prices to report dealers who do not observe
such suggested resale prices or to act on such reports by refusing
or threatening to refuse sales to dealers so reported ;

6. Requiring from dealers charged with price cutting or failure
to observe suggested resale prices, promises or assurances of ob-
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servance of respondents’ resale prices as a condition precedent to
future sales to said dealer; B

7. Publishing, disseminating, or circulating to any dealer any
price lists, price books, price tags or other documents indicating
any resale or retail prices without stating on such lists, books, tags
or other documents that the prices are suggested or approximate;

8. Utilizing any other corporate means of accomplishing the
maintenance of resale prices established by respondents.

Provided however, nothing herein shall be construed to waive,
limit or otherwise affect the right of respondents to enter into, estah-
lish, maintain and enforce, in any lawful manner, any price main-
tenance agreement excepted from the provisions of Section 5 of the
Federal Trade Commission Act by virtue of the McGuire Act Amend-
ments to said Act and any other applicable statutes, whether now in
effect or hereinafter enacted.

1t is further ordered, That the respondents herein shall within
sixty (60) days after service upon it of this order, mail a copy of
the letter annexed hereto as Exhibit A to each of its dealers in the
several states and furnish the Commission proof of the mailing
thereof.

1t is further ordered, That the respondents herein shall :

1. Within sixty (60) days after service upon it of this order send
the dealer terminated between January 1, 1968, and the date here-
of and listed in Exhibit B annexed hereto (such list of terminated
dealer having been previously verified by the staff of the Federal
Trade Commission) a letter advising him that he may apply
within thirty (30) days from receipt of that letter for reinstate-
ment as a dealer; '

2. Upon receipt of such application promptly reinstate such
dealer.

It s further ordered, That the respondent corporation shall forth-
with distribute a copy of this order to each of its operating divisions
and to all of its sales personnel and shall instruct each sales person
employed by it now or in the future to read this order and to be
familiar with its provisions.

[t s further ordered, That respondent Benge Corporation notify the
Commission at least thirty (30) days prior to any proposed change in
the corporate respondent which may affect compliance obligations
arising out of this order such as dissolution, assignment or sale re-
sulting in the emergence of a successor corporation, the creation of
or dissolution of subsidiaries, or any other change in the corporation.
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It is further ordered, That the respondent herein shall within sixty
(60) days after service upon it of this order file with the Commission
a report in writing setting forth in detail the manner and form in
which it has complied with the order.

EXHIBIT A
(Benge letterhead)

DEeAR (DEALER) : We would like to take this opportunity to welcome you as an
authorized dealer and representative for the BENGE Trumpet. Our efforts will
constantly be directed toward providing you with the finest instruments available
in the brass field.

I would like to tell you something about our distributing and pricing policies.
We may, from time to time, suggest prices for our products, but we will not ask
or induce you to adhere to those suggested prices; we will not encourage dealers
to report any person not following our suggested prices and we will not act on
any such reports that might be received; and furthermore we will not require
or induce you to refrain from advertising or selling our products at any price
and to any person you may choose. )

We'll look forward to serving you. Let us know if you need any additional in-
formation regarding the BENGE line.

Very truly yours,
DoxaLp BENSE,
President.
EXHIBIT B

BRINGE & WILREY
822 Central Avenue

St. Petersburg, Florida

IN Tuae MATTER OF
COMPUTER CREDIT SYSTEMS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE TRUTH IN LENDING ACTS

Docket C—2070. Complaint, Oct. 26, 1971—Decision, Oct. 26, 18971

Consent order requiring an Atlanta, Ga., seller of credit card services to fran-
chisees who in turn sell retail merchants memberships in respondents’ services
to cease violating the Truth in Lending Act by failing to make the disclosures
required by Regulation Z of the Act; respondents are also required to cease
misrepresenting the nnmber of sales a franchisee can make in a given geo-
graphic area, that a franchisee needs no skill or training, that franchise
holders receive substantial benefits from the respondent organization, that
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they will receive assistance if they fall below their monthly quota, and
making other similar misrepresentations in selling and servicing their fran-
chises ; respondents are also required to cease using simulated legal processes
in efforts to collect monies owed by consumers on charges submitted by
member merchants.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and of the Truth in Lending Act and the regulation promulgated
thereunder, and by virtue of the authority vested in it by said Acts,
the Federal Trade Commission, having reason to believe that Computer
Credit Systems, Inc., a corporation, and George H. Naterman, individ-
ually and as an officer of Computer Credit Systems, Inc., hereinafter
referred to as respondents, have violated the provisions of the said Acts
and of the regulation promulgated under the Truth in Lending Act,
and it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint stat-
ing its charges in that respect as follows: :

Par. 1. Respondent Computer Credit Systems, Inc., is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of Georgia, with its principal office and place of
business located at 290 Interstate North, Atlanta, Georgia.

Respondent George H. Naterman is an individual and an officer of
Computer Credit Systems, Inc. His business address is the same as the
corporate respondent.

Respondent George H. Naterman has been and is president of the
said corporate respondent and is primarily responsible for establish-
ing, supervising, directing and controlling its acts and practices here-
inafter set out.

Par. 2. Respondents Computer Credit Systems, Inc. and George H.
Naterman were and are now engaged in the advertising and offering
for sale and sale of franchises which authorize the franchisees to sell
retail merchants memberships in respondents’ “Honor All Credit
Card” Program for the use of respondents’ credit card services, and in
the advertising and offering for sale and sale of such services to retail
merchants.

Respondents first sell franchises to persons who invest a substantial
sum of money as a condition to being granted exclusive rights to sell
membershipsdin respondents’ “Honor All Credit Card” Program (here-
inafter réferred to as respondents’ program). Second, directly.and
through such franchisees, respondents sell their credit card clearing
services to retail merchants (hereinafter referred to as members), who
invest substantial sums of money as fees and service discounts on credit

G
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sales. Respondents’ program entitles members to sell their respective
products and services to customers presenting any one of a large num-
ber of credit cards approved by respondents, and to submit such credit
charges to respondents. Respondents collect the charges from the cus-
tomers of members and remit payment to the members.

COUNT 1

Alleging violation of Section 5 of the Federal Trade Commission
Act, the allegations of numbered Paragraphs One and Two hereof are
incorporated by reference in Count I as if fully set forth verbatim.

Par. 3. In the course and conduct of their business as aforesaid, the
respondents were and are now causing their promotional materials to
be mailed or otherwise conveyed to various persons residing outside
of the State of Georgia, in various other States of the United States.
Advertising matter, applications, contracts, franchise agreements,
letters, checks, and other written instruments and communications
have been sent and have been received between the respondents at
their places of business located in Georgia and persons in various other
States of the United States. As a result of said interstate advertising
and promotion, and as a result of said transmission and receipt of
said written instruments and communications, respondents have main-
tained a substantial course of trade in said franchises and credit card
services in commerce as “commerce” is defined in the Federal Trade
Commission Act. -

Par. 4. In the course and conduct of their aforesaid business, and
for the purpose of inducing purchases of franchises to sell respondents’
services, and of selling memberships in respondents’ program, re-
spondents and their salesmen or representatives have rvepresented and
now represent, directly or by implication, in advertising and promo-
tional material and in oral solicitations:

a. To all prospective franchisees, that:

1. Typical franchisees selling memberships in respondents’ program
can expect to sell ten (10) memberships per month, from which they
can expect to earn in excess of $21,840 per year and achieve a return
of their investments within months.

2. Typical franchisees can expect to remain active selling member-
ships for many years.

3. Respondents’ program can be sold with ease to retail merchants.

4. Geographical areas offered to prospective franchisees have not
been previously franchised.

5. No skill, knowledge, or prior training is necessary to successfully
operate respondents’ franchises.
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6. There is a “regional manager” or other sales representative of re-
spondents who is interviewing other franchise applicants for the same
area as each franchise prospect; and that'the prospective franchisees
must act immediately to be considered for a franchise.

7. Franchise holders receive substantial benefits from bookkeeping
charges and bonuses based on a percentage of net credit charges sub-
mitted by members in each franchisee’s territory.

8. Prospective franchisees risk losing little or nothing in investin ey
in a franchise in that the respondents will repurchase a franchise
and/or aid in its resale.

9. In the event franchise holders do not maintain minimum monthly
production quotas of new membership agreements, the respondents
will not exercise the right of termination as provided in the Franchise
Agreements, and will provide the assistance of the respondents’ sales
personnel in increasing to acceptable standards the sales production of
the franchises.

b. To both prospective franchisees and prospective members, that:

1. Respondents’ program has received national acceptance.

2. There are thousands of members honoring all credit cards under
respondents’ program each and every month.

3. All credit charges submitted under respondents’ program are
guaranteed payable without recourse; that respondents assume all
risks of non-payment by the members’ customers; that members can
expect to be successful and satisfied with the program’s performance;
and that members usually continue using respondents’ program for
one year or longer.

4. Respondents’ program is economically feasible in that it results
in increased sales volume for members and the program costs mem-
bers less than competing bank credit card programs.

5. Members complete just one simple form for all credit charges;
and that members receive payment on or about the 25th of every
month for each credit charge submitted to and processed by the re-
spondents before the 10th of the same month.

6. Respondents have available a $5 million fund to provide finan-
cial resources and ability to service members.

Par. 5. Intruth and in fact:

a. With respect to the representations directed to prospective fran-
chisees: .

1. The vast majority of franchisees selling memberships in respond-
ents’ program have not sold ten (10) memberships per month nor have
they earned in excess of $21,840 per year. The vast majority of the
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franchisees receive no earnings from the operation of their franchises
and do not achieve the return of their original investment.

2. The vast majority of the franchisees do not achieve even one year
longevity as franchisees actively pursuing sales.

3. Respondents’ program has not been and cannot be sold with ease
to retail merchants. : N

4. In a substantial number of instances, the geographical areas of-
fered to prospective franchisees have been previously franchised.

5. Skill, knowledge and/or prior training in sales and business ad-
ministration is necessary to successfully operate respondents’ fran-
chises.

6. There is no “regional manager” or other sales representative of
respondents who is interviewing other franchise applicants in each
area, but rather all persons responding to invitations for inquiries re-
ceive the same sales presentation stating that said “regional manager”
or other sales representative is interviewing other interested persons
for the same franchise area. In few, if any, instances need prospective
franchisees act immediately to be considered for a franchise.

7. Franchise holders do not receive substantial benefits from book-
keeping charges or bonuses based on a percentage of net credit charges
submitted by members in each franchisee’s territory.

8. Prospective franchisees do risk losing their investment. In a
substantial number of instances, the respondents do not repurchase the
franchise and where respondents do aid in its resale, they retain a
substantial portion of the proceeds.

9. In the event franchise holders do not maintain a minimum
monthly production quota of new membership agreements, the
respondents do exercise the right of termination as provided in the
franchise agreements and do not provide direct sales assistance in
increasing to acceptable standards the sales production of the
franchise.

b. With respect to the presentations directed to both prospective
franchisees and prospective members:

1. Respondents’ program has not received national acceptance.

9. There are not thousands of members honoring all credit cards
under respondents’ program each and every month.

3. Not all credit charges submitted under respondents’ program are
guaranteed payable without recourse. Respondents do not assume all
risks of non-payment by the members’ customers; the vast majority
of the members have been neither successful nor satisfied with the
program’s performance. A substantial majority of the members have
not continued using respondents’ program for one year.

G
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4. Respondents’ program is not economically feasible in that its
utilization has not resulted in increased sales volume for members and
the program is more costly than competing bank credit card programs.

5. The forms which members must complete in order to process
credit charges are not simple and are burdensome to fill out in prac-
tice. Members do not receive payment on or about the 25th of every
month for each credit charge submitted to and processed by the
‘respondents before the 10th of the same month.

6. Respondents do not have available a $5 million fund to provide
financial resources and ability to service members.

Therefore, the statements and representations as set forth in
Paragraph Four hereof were and are false, misleading and deceptive.

Pagr. 6. In the further course and conduct of their business and in
furtherance of efforts to collect monies owed by consumers on charges
submitted by member merchants and accepted by them, respondents
or its representatives have engaged in the following additional unfair,
false, misleading and deceptive act and practice of sending through
the United States mail written debt collection notices:

1. Which simulate legal process.

2. Which contain representations of creditors’ rights after judgment
to collect the principal, interest and cost without disclosing that
judgment may not be entered against the debtor unless he has first
had an opportunity to appear and defend himself in a court of law.

Par. 7. In the course and conduct of their aforesaid business, and at
all times mentioned herein, respondents Computer Credit Systems, Inc.
and George H. Naterman have been and now are in substantial com-
petition, in commerce, with corporations, firms and individuals in the
sale of franchises or distributorships to persons interested in establish-
ing their own businesses, and with corporations, firms and individuals
in the sale of credit card services.

Par. 8. The use by respondents of the aforesaid false, misleading,
and deceptive statements, representations and practices has had and
now has the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representations were and are true and into investing sub-
stantial sums of money in becoming franchisees to sell respondents’
services, and into investing substantial sums of money in becoming
members of respondents’ program for the use of respondents’ services,
and into the payment of substantial sums of money by reason of said
erroneous and mistaken belief. :

Par. 9. The aforesaid acts and practices of respondents, as herein
alleged, were and are all to the prejudice and injury of the public and
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of respondents’ competitors and constituted, and now constitute, unfair
methods of competition in commerce and unfair and deceptive acts and
practices in commerce in violation of Section 5 of the Federal Trade
Commission Act.

COUNT IX

Alleging violation of the Truth in Lending Act and the implement-
ing regulations promulgated thereunder, and of the Federal Trade
Commission Act, the allegations of Paragraphs One and Two hereof
are incorporated by reference in Count IT as if fully set forth verbatim.

Par. 10. In the ordinary course and conduct of their business, as
aforesaid, respondents regularly extend and for some time last past
have regularly extended consumer credit as “consumer credit” is de-
fined in Regulation Z, the implementing regulation of the Truth in
Lending Act duly promulgated by the Board of Governors of the
Federal Reserve System.

Par. 11. Respondents, subsequent to July 1, 1969, in the ordinary
course and conduct of their business, extended open end credit to the
customers of member imerchants in connection with their member
merchants’ credit sales, as “open end credit” and “credit sales” are
defined in Regulation Z. In connection with the extension of open
end credit, the respondents have furnished to customers, prior to the
first transaction, a disclosure statement which describes some of the
credit terms of these open end accounts. By and through the use of the
said disclosure statements, respondents:: _

1. Fail to employ the term “finance charge,” as required by Section
996.7(a) of Regulation Z and also thereby fail to employ this term
more conspicuously than other required terminology, as required by
Section 226.6 (a) of Regulation Z.

2. Fail to employ the term “annual percentage rate,” as required
by Section 226.7(a) of Regulation Z and also thereby fail to employ
this term more conspicucusly than other required terminology, as
required by Section 226.6 (a) of Regulation Z.

3. Fail to employ the term “periodic rate” (or “rates”), as required
by Section 226.7(a) of Regulation Z.

4. Fail to disclose the conditions under which any charges other than
the finance charge may be imposed, and the method by which they will
be determined, as required by Section 226.7(a) (6).

Par. 12. Respondents, subsequent to July 1, 1969, in the ordinary
course and conduct of their business, extended open end credit to the
customers of member merchants in connection with their member
merchants’ credit sales, as “open end credit” and “credit sales” are
defined in Regulation Z. In connection with the extension of open end
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credit, the respondents have sent and are sending to its member mer-
chants’ credit customers periodic statements as “periodic statements”
are described in Section 226.7(b) and (c¢) of Regulation Z. By and
through the use of the periodic statements, respondents :

1. Fail to employ the term “previous balance” to describe the out-
standing balance in the account at the beginning of the billing cycle,
as required by Section 226.7 (b) (1) of Regulation Z. :

2. Fail to employ the term “payments” to describe the amounts cred-
ited to the account during the billing cycle for payments, as required
by Section 226.7(b) (8) of Regulation Z.

3. Fail to employ the term “finance charge” to describe the amount
of any finance charge debited to the account during the billing cycle,
itemized and identified to show the amounts, if any, due to the applica-
tion of periodic rates and the amount of any other charge included in
the finance charge, as required by Section 226.7(b) (4) of Regulation Z
and thereby fail to print the term “finance charge” more conspicuously
than other required terminology, as required by Section 296.6(a)
of Regulation Z. ,

4. Fail to disclose the periodic rate (or rates) that may be used to
compute the finance charge (whether or not applied during the billing
- cycle) using the term “periodic rate” (or “rates”), as required by Sec-
tion 226.7(b) (5) of Regulation Z.

5. Fail to employ the term “annual percentage rate” (or “rates”),
as required by Section 226.7(b) (6) of Regulation Z and also thereby
fail to employ this term more conspicuously than other required
terminology, as required by Section 226.6(a) of Regulation Z.

6. Fail to include =a statement of how the balance upon which the
finance charge was computed is determined, as required by Section
226.7(b) (8) of Regulation Z.

7. Fail to employ a statement accompanying the term “new balance”
indicating the date by which or the period, if any, within which pay-
ment must be made to avoid additional finance charges, as required
by Section 226.7(b) (9) of Regulation Z.

Par. 13. Pursuant to Section 103(q) of the Truth in Lending Aect,
respondents aforesaid failure to comply with the provisions of Regu-
lation Z constitutes violations of that Act, and, pursuant to Section
108(c) thereof, respondents thereby violated the Federal Trade Com-
mission Act. °

Drecrston axp Orprr

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with
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a copy of a draft of complaint which the Atlanta Regional Office pro-
posed to present to the Commission for its conmdexatlon and which,
if issued by the Commission, would charge respondents with violation
of the Federal Trade Commission Act, the Truth in Lending Act and
the implementing regulation promulgated thereunder ; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the sighing of said agree-
ment is for settlement purposes only and does not constitute an ad-
mission by respondents that the law has been violated as alleged n
such complaint, and waivers and other provisions as required by the
Commission’s rules; and

The Commission having thereafter considered the matter and having
determined that it had reason to believe that the respondents have
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of thirty (30) days, now in further conformity with
the procedure prescribed in Section 2.34(b) of its rules, the Com-
mission hereby issues its complaint, makes the following jurisdictional
findings, and enters the following order:

1. Respondent Computer Credit Systems, Inc.,is a corporation orga-
nized, existing and doing business under and by virtue of the laws
of the State of Georgia, with its office and principal place of business
located at 290 Interstate North, Atlanta, Georgia.

Respondent George H. Naterman is an individual and officer of said
corporation. Said individual formulates, directs and controls the pol-
icies, acts and practices of the corporate respondent, including the acts
and practices under investigation. Said individual respondent’s address
isthe same as that of the corporate respondent.

Respondents cooperate and act together in carrying out the acts
and practices being investigated.

2. The Federal Trade Commission has ]'urisdiction of the subject
matter of this proceeding and of the respondents and the pr oceedlng
1sin the pubhc 1nte1 est.

ORDER

3

1t is ordered, That respondents Computer Credit Systems, Inc., a
corporation, and its officers, and George . Naterman, individually
and as an officer of the said corporation, and respondents’ franchisees,
agents, representatives and employees, directly or through any corpo-
rate or other device, in connection with the advertising, offering for
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sale or sale of franchises or credit card services, or any other products
or services, or in the operation of any credit card service or other busi-
ness in commerce, as “commerce” is definéd in the Federal Trade Com-
mission Act, do forthwith cease and desist from, directly or by
implication: '

1. (a) Representing that franchisees can expect to or will make
any number of sales; or representing, in any manner, the number
of sales made in the past by franchisees unless in fact the number
of past sales represented are those of a substantial number of
franchisees in the geographical area in which such representa-
tions are made and accurately reflect the average number of sales
of these franchisees under circumstances similar to those of the

" person to whom the representation is made.

(b) Representing that franchisees will earn or receive any stated
gross or net amount of earnings or profits ; or representing, in any
manner, the past earnings of franchisees unless in fact the past
earnings represented are those of a substantial number of fran-
chisees in the geographical area in which such representations
are made and accurately reflect the average earnings of these fran-
chisees under circumstances similar to those of the person to whom
the representation is made.

2. Representing that franchisees can expect to remain active
franchisees selling memberships for many years; or representing,
in any manner, the longevity or tenure of past or existing fran-
chisees unless in fact the periods of time represented are those
during which sales efforts were actively pursued by a substantial
number of franchisees in the geographical area in which the
representations are made.

3. Representing that respondents’ program can be sold with ease
to retail merchants; or misrepresenting, in any manner, the sale-
ability of respondents’ program or the acceptance of respondents’
program.

‘4. Representing that any geographical area offered as a fran-
chise has not been previously franchised by the respondents unless
in fact the said geographical area has not been previously fran-
chised by the respondents.

5. Representing that a franchisee needs no skill, knowledge,
prior training, or experience to operate a successful franchise, un-
less the prospective franchisee is fully and completely apprised of
all facts and responsibilities of operating respondents’ franchise.

6. Falsely representing that there is a “regional manager” or
other sales representative of respondents who is interviewing

<
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other franchise applicants or persons who are interested in the
same area as are prospective franchisees; or that prospective
franchisees must act immediately in order to be considered for a
franchise; or misrepresenting, in any manner, the nature and
extent of interest or the number of other applications for any
franchise area.

7. Representing that franchise holders receive substantial bene-
fits from bookkeeping charges or bonuses based on a percentage
of net credit charges submitted by members; or representing, in
any manner, benefits of franchisees which are dependent upon the
actions of members, unless the benefits represented are those
received by substantial numbers of the franchise holders under
circumstances similar to those of the person to whom the rep-
resentation 1s made.

8. (a) Representing that prospective franchisees risk losing
little or nothing in investing in a respondents’ franchise;

(b) Representing that respondents will repurchase franchises
without contemporaneously, clearly and conspicuously disclos-
ing in the franchise contracts or agreements the price at which
the respondents will repurchase

(¢) Representing that respondents will aid or assist in the
resale of franchises without contemporaneously. clearly and con-
spicuously disclosing in the franchise contract or agreement the
amount of the resale purchase price which the respondents will
Tetain.

9. (a) Representing that the respondents will not exercise their
right to terminate franchises for failure to maintain minimum
monthly sales quotas as is provided in the respondents’ franchise
agreements: or misrepresenting, in any manner, the actions to be
taken by the respondents under its franchise agreements.

(b) Representing that the respondents will provide direct sales
assistance to franchisees in the event the franchisees shounld fail
to maintain their minimum monthly sales quota; or misrepresent-
ing, in any manner, the sales and other assistance and training
to be furnished or made available to the franchisees and their
emplovees.

10. Representing. in any manner, that respondents’ program
has received national acceptance; or misrepresenting, in any
manner, the extent or degree of acceptance or approval of re-
spondents’ program-

11. Representing that there are thousands of members honor-
ing all credit cards each and every month under respondents’ pro-

470-888—T3——143



664 FEDERAL TRADE COMMISSION DECISIONS
Decision and Order 79 .G

gram; or representing, in any manner, the number of members
in respondents’ program unless the number represented is the
average number of members who actually accepted credit charges
under the program and submitted payment vouchers thereior
during the twelve month period preceding the month when the
representation is made; or misrepresenting. in any manner, the
nature and extent of respondents’ membership.

12. Representing that all credit charges submitted under re-
spondents’ program are guaranteed payable or are payable with-
out recourse; or that respondents assume all risk of non-payment
by members’ customers; or that members can expect to be success-
ful or satisfied with the performance of the respondents’ program:
or that members usually continue using respondents’ program
for more than one year.

13. Representing that respondents’ program is economically
feasible for members; or that the use of the progrom will result
in increased sales volume for members: or that the program cost
less than competing bank credit card programs; or misrepresent-
ing, in any manner, the cost or profitability of respondents’ pro-
gram to members.

14. Representing that members complete just one simple form
for all credit charges: or misrepresenting, in any manner, the
procedures necessary to process credit charges and receive payment
therefor; or failing to disclose contemporaneously, clearly or con-
spicuously any and all reasons which will preclude receipt of full
payment of credited charges submitted by members.

15. Representing that members receive payment on or about the
25th of every month for each credit charge submitted to and proc-
essed by the respondents before the 10th of the same month; or
misrepresenting, in any manner, the period of time in which
members will receive payment for credit charges submitted to the
respondents.

16. Representing that respondents have available a $5 million
fund to provide financial resources and ability to service mem-
bers; or representing, in any manner, the state of respondents
financial resources, without disclosing the exact amount of net
working capital as determined by an independent audit as of the
end of the last completed fiscal period preceding the time the
representation is made.

11

It is further ordered, That respondents Computer Credit Systems,
Inc., a corporation, and its officers, and George H. Naterman, indi-
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vidually and as an officer of said corporation, and respondents’ agents,
representatlves and employees, directly or thIOuOh any corporate or
_other device, in connection with any extension of consumer credit or
any advertisement to aid, promote or assist directly or indirectly any
extension of consumer credit, as “consumer credit” and “advertise-
ment” are defined in Recruhtlon Z (12 CFR §226) of the Truth in
Lending Act (Public Law 90-321, 15 U S.C. 1601 et seq.), to forth-
with cease and desist from:

1. Failing to employ the terms “finance chm ge,” “annual per-
centage rate,” “periodic rate” (or “rates”), as required by Section
226.7(a) of Regulation Z.

2. Failing to print the terms “annual percentage rate” and
“finance char«re,” where required by Regulation Z to be used,
more conspicuously than other required term1n0100y as set forth
in Section 226.6 (a) of Regulation Z.

' 8. Failing to disclose the conditions under which any charges
other than the finance charge may be imposed, and the method
by which they will be determined, s required by Section 226.7
(a) (6).

4. Failing to employ the term “previous balance” to describe
the outstanding balance in the account at the beginning of the
billing cycle, as required by Section 226.7(b) (1) of Regu]ation 7.

5. Failing to employ the term “payments” to describe the
amounts credited to the account during the billing cycle for pay-
ments, as required by Section 226.7 (b) (3) of Regulation Z.

6. Failing to employ the term “finance charge” to describe the
amount of any finance charge debited to the account during the
billing cycle, itemized and identified to show the amounts, if any,
due to the application of periodic rates and the amount of any
other charge included in the finance charge, as required by Sec-
tion 226.7(b) (4).

7. Failing to disclose the periodic rate (or rates) that may be
used to compute the finance charge (whether or not applied dur-
ing the billing cycle}), as required by Section 226.7(b) (5) of Regu-
lation Z.

8. Failing to employ the term “annual percentage rate” (or
“rates”), as required by Section 226.7(b) (6) of Regulation Z.

9. Failing to include a statement of how the balance upon whiely
the finance charge was computed is determined, as required by
Section 226.7(b) (8) of Regulation Z.

10. Failing to employ a statement accompanying the term “new
balance” indicating the date by which or the period, if any, within

»
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which payments must be made to avoid additional finance charges
as required by Section 226.7(b) (9).of Regulation Z.

11. Failing, in any consumer credit transaction or advertise-
ment, to make all disclosures, determined in accordance with Sec-
tion 226.4 and Section 226.5 of Regulation Z, in the manner, form
and amount required by Section 226.6, Section 226.7, Section
226.8, Section 226.9, and Section 226.10 of Regulation Z.

111

It is further ordered, That the respondents, in connection with
their efforts to collect monies owed by consumers on charges sub-
mitted by member merchants and accepted by the respondents, cease
and desist from the use of written debt collection notices which:

1. Simulate legal process.

2. Contain representations of creditors’ rights after judgment
to collect the principal, interest and cost without disclosing that
judgment may not be entered against the debtor unless he has
first had an opportunity to appear and defend himself in a court
of law.

It is further ordered, That respondents incident to selling their
franchises and credit card services:

(a) Inform orally all persons to whom solicitations are made
and provide in writing in all applications and contracts that the
application or contract may be cancelled for any reason by noti-
fication to the respondents in writing within seven (7) days from
the date of execution.

(b) Refund immediately all monies to (1) all persons who
request cancellation of the application or contract within seven
(7) days from the execution thereof, and (2) all persons who
henceforth pay any monies for franchise fees, deposits or down-
payments on franchises, membership fees, membership dues or
discount fees and who show that respondents’ solicitations, appli-
cations, contracts or performance are or were attended bv or in-
volved violations of any of the provisions of this order.

It is further ordered, That respondent corporation shall forthwith
distribute a copy of this order to each of its operating divisions.”

It is further ordered, That respondents deliver a copy of this order
to cease and desist to all present and future personnel engaged in the
offering for sale, or sale of anv product or service, and in the con-
summation of anv extension of consumer credit or in any aspect of
preparation, creation, or placing of advertising, and that respondents
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secure a signed statement acknowledging receipt of said order from
each such person. 7

It is further ordered, That respondents notify the Commission at
least thirty (30) days prior to any proposed change in the corporate
respondent such as dissolution, assignment or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries or any other change in the corporation which may affect
compliance obligations arising out of the order.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report, in writing, setting forth in detail the manner
and form in which they have complied with this order.

Ix THE MATTER OF o
MATTEL, INC.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED  VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-2071. (,'ompla/int, Now. 1, 1971—Decision, Nov. 1, 1971

Consent order requiring a Hawthorne, Calif., toy manufacturer to cease using
in any broadecast, print or package advertising of their toy products, addressed
to children, any distortion of their toys’ performances; using fanciful and
misleading brand names; and from making unfair and deceptive TV com-
mercials and package advertising for their “Hot ‘Wheels” and “Dancerina
Doll” and making other deceptive exaggerations concerning the performance
of their toys.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Mattel, Inc., a cor-
poration, and Carson-Roberts, Inc., a corporation, hereinafter referred
to as respondents, have violated the provisions of said Act, and it
appearing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint stating its
charges in that respect as follows:

Paracrapa 1. Respondent Mattel, Inc. is a corporation organized,
existing and doing business under and by virtue of the laws of the State
of Delaware, with its principal office and place of business located at
5150 Rosecrans Avenue, Hawthorne, California.

Respondent, Carson-Roberts, Inc. is a corporation organized, existing
and doing business under and by virtue of the laws of the State of Cali-
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fornia, with its principal office and place of business located at 8322
Beverly Boulevard, Los Angeles, California.

The aforementioned respondents cooperate and act together in car-
rying out the acts and practices herein set forth. '

Par. 2. Respondent Mattel, Inc., is now and has been engaged in
‘the manufacture, packaging, adver‘msmg, offering for sale, sale and
distribution of toys and related products, including toys designated
Hot Wheels, and the Dancerina Doll, to the public and to distributors
and retailers for resale to the public.

Respondent ‘Carson-Roberts, Inc., is now and has been an advertis-
ing agency retained by respondent Mattel, Inc; it has prepared and
now prepares and places advertising, including but not limited to
the advertising referred to herein, for the purpose of promoting the
sale of respondent Mattel, Inc.’s products.

Pag. 8. In the course and conduct of its business, respondent Mat-
tel, Inc., has caused and continues to cause its toys and related products
to be packaged, sold, shipped and distributed from its place of busi-
ness in the State of California or from the state of manufacture to
purchasers thereof located in various other States of the United States
and in the District of Columbia.

Par. 4. In the course and conduct of their aforesaid businesses, and
at all times mentioned herein, respondents are now and have been in
substantial competition in commerce with corporations, firms and
individuals in the sale and distribution of their respectlve products
or services.

Par. 5. In the course and conduct of their aforesaid businesses,
and for the purpose of inducing the purchase of the Hot Wheels and.
Dancerina Doll toys, respondents have made statements and pictorial
representations in :

1. advertising appearing on product packages; and

2. advertising which respondents have prepared, utilized and caused
to be broadcast on television stations located in various States of the
United States and in the District of Columbia, having sufficient power
to carry such broadcasts across state lines.

Par. 6. By and through the use of the aforesaid advertisements, re-
spondents have represented, directly and by implication, that:

1. The Dancerina Doll walks or dances by itself without assistance.

-2 A Hot Wheels set as packaged and sold contains all parts or ac-
cessories shown or depicted in such advertisements.

:Par. 7. Intruth and in fact: :

1. The Dancerina Doll does not walk or » dance by 1tse1f or without
assistance, but requlres the assistance of an operator to peI form such
moverents,.’ ST = : - -
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2. A Hot Wheels set as packaged and sold does not contain all parts
or accessories shown or depicted in such advertisements. Certain of
such parts or accessories are obtainable only by way of separate
purchase.

Therefore, the advertlsements referred to in Paragraphs Five and
Six were and are deceptive.

Par. 8. The aforesaid advertisements pur p01t to accurately and
truthtully depict or describe the appearance or performance of the
Hot Wheels toy. However, by and through the use of a manner of
presentation including, but not limited to, special camera, filming, or
sound techniques, said advertisements exaggerate or falsely represent
sald appearance or performance.

Therefore, said advertisements were and are unfair or deceptive.

Par. 9. By and through the use of a manner of presentation includ-
ing, but not limited to, special camera, filming or sound techniques,
the aforesaid advertisements convey a sense of involvement or par-
ticipation in the use of the Hot Wheels toy which falsely represents
the actual use of the toy.

Therefore, said advertisements were ‘md are unfair or deceptive.

Par. 10. Respondents’ aforesaid advertising was and is addressed
primarily to children. In that advertising, respondents have utilized
statements of endorsement as to the worth, value or desirability of
the ot Wheels toy by persons well known to the public as racing car
drivers. Said statements were offered on the basis of and in connection
with the experience and renown of said persons as racing car drivers.
The nature of that experience and renown, however, extends to actual
auto racing. It has not provided said persons with a special competence
or expertise on which to base a judgment of the worth, value or desir-
ability to children of the Hot Wheels toy, or with special competence or
expertise in the formation of judgments on which children should be
induced to rely. -

Therefore, the use of such advertisements was and is unfair or
deceptive.

Par. 11. Respondent Mattel, Inc., has caused to be printed on the
Hot Wheels package the statement “Drag chutes help slow them down
after their 200 mph sprint down the drag strip.” This statement de-
scribing velocity misrepresents the speed attainable by the car under
ordinary or normal conditions of use.

Therefore, said statements were and are unfan or deceptlve

Par. 12. Respondent Mattel, Inc., sells and distributes several varie-

' ties of toy racing car and track sets under ‘the brand name Hot Wheels:
Sald sets are not. 1dent1cal in their dlmensmns and methods of opera-
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tion, and in certain cases contain parts which are incompatible in their
function and use with parts of other of said sets. Respondents in their
aforesaid advertising fail to disclose such incompatibility. The afore-
said advertisements have the tendency and capacity to mislead pro-
spective purchasers or consumers who may reasonably expect parts of
said Hot Wheels sets to be compatible.

Therefore, said practices were and are unfair or deceptive,

Par. 13. Respondent Mattel, Inc.’s toys including the Hot Wheels
and Dancerina Doll toys, are designed primarily for children, and are
bought either by or for the benefit of children. Respondents’ deceptive
or unfair advertising thus unfairly exploits a consumer group un-
qualified by age or experience to anticipate or appreciate the possibility
that the representations may be exaggerated or untrue. Further, re-
spondents unfairly play upon the affection of adults, especially parents
and other close relatives, for children, by inducing the purchase of
toys and related products through deceptive or unfair claims of their
performance, which claims appeal both to adults and to children who
bring the toys to the attention of the adults. As a consequence of re-
spondents’ exaggerated and untrue representations, toys are purchased
in the expectation that they will have characteristics or perform acts
not substantiated by the facts. Consumers are thus misled to their
disappointment and competing advertisers who do not engage in de-
ceptive or unfair advertising are unfairly prejudiced.

Par. 14. The use by respondents of the aforesaid deceptive adver-
tising has had, and now has, the capacity and tendency to mislead
members of the purchasing public into the erroneous and mistaken
belief that the said representations were and are true, and into the
purchase of substantial quantities of the products of respondent Mat-
tel, Inc., by reason of said erroneous and mistaken belief.

Par. 15. The aforesaid acts and practices of respondents, as herein
alleged, were and are all to the prejudice and injury of the public and
of respondents’ competitors and constituted, and now constitute. un-
fair methods of competition in commerce and unfair and deceptive
acts and practices in commerce in violation of Section 5 of the Federal
Trade Commission Act.

DEecision aNp ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
herein, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer Pro-
tection proposed to present to the Commission for its consideration
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and which, if issued by the Commission, would charge respondent
with violation of the Federal Trade Commission Act; and

The respondent and counsel for the Commission have thereafter
executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged
in such complaint, and waivers and other provisions as required by
the Commission’s rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondent has
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
agreement and placed such agreement on the public record for ‘a
period of thirty (30) days, now in further conformity with the pro-
cedure prescribed in Section. 2.34(b) of its rules, the Commission
thereby issues its complaint, makes the following jurisdictional find-
ings, and enters the following order.

1. Respondent Mattel, Inc., is a corporation organized, existing and
doing business under and by virtue of the laws of the State of Dela-
ware with its principal office and place of business located at 5150
Rosecrans A venue, Hawthorne, California.

9. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
isin the public interest.

ORDER

It is ordered, That Mattel, Inc., a corporation and its officers, agents,
representatives and employees, directly or through any corporate
or other device, in connection with the advertising, packaging, offer-
ing for sale, sale or distribution of any toy in commerce, as “com-
merce” is defined in the Federal Trade Commission Act, do forthwith
cease and desist from :

1. Portraying or describing in an advertisement addressed to
children the performance, operation or use of such products by or
through the use of :

(a) Any film or camera techniques which result in any
visual perspective of such product which purports to be but is
not one ‘which a child can experience in the ordinary use
of such product, when the effect of such visual perspective
in the context of the advertisement as a whole is to misrep-
resent the product’s performance, operation or use to the age

G
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* group or age groups of children to whom the advertisement is

addressed, taking into consideration the level of knowledge;
sophistication, maturity, and experience of such age group
oragegroups; . e

(b) Any sequence of different visial perspectives- which
purports to depict perspectives which a child can experience
but which changes faster than a child can’change his visual
perspectives in the ordinary use of such product, when the
effect of such sequence in the context of the advertisement as
a whole is to misrepresent the product’s performance, oper-
ation or use to the age group or age groups of children to
whom the advertisement is addressed, taking into consider-

‘ation the level of knowledge, sophistication, maturity, and

experience of such age group or age groups;; ‘

(c¢) Any visual perspective which purports to depict the
actual performance of a particular function of the product
and which differs substantially from the length of time re-
quired to perform that function, when the effect of such visual
perspective in the context of the advertisement as a whole is
to misrepresent the product’s performance, operation or use
to the age group or age groups of children to whom the ad-
vertisement is addressed, taking into consideration the level
of knowledge, sophistication, maturity, and experience of
such age group or age groups; ,

(d) Camera over-cranking or under-cranking to depict a
performance characteristic of such product which does not
exist or cannot be perceived under ordinary conditions of the
product’s use, unless the fact of the use of such technique is
established, if the effect of the failure to establish the use of
such technique in the context of the advertisement as a whole
is to misrepresent the product’s performance, operation or use
to the age group or age groups of children to whom the
advertisement is addressed, taking into consideration the
level of knowledge, sophistication, maturity, and experience
of such age group or age groups.

2. Using in broadcast, print or package advertising of such prod-
ucts, addressed to children, any endorsements or other similar
statements as to the worth, value or desirability to children of any
such product, by any living person, persons, group or organiza-
tion when such endorsements are offered on the basis of or in con-
nection with any experience, special competence or expertise

. which the public may reasonably be expected to associate with
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‘sach person, persons, group or organization unless the person, per-

sons, group or organization making the statement has acquired
a degree or type of experience, special competence, or etpextlse'
which qualified him or it to form the judgments expressed. ”

Provided: That this paragraph shall not prohibit the use of
a product name or likeness which includes the name or likeness
of any person, persons, group or organization, or things, or the
advertisement of any such product in any manner not prohibited
by this order.

3. Portraying or deseribing in any advertisement two or more
of such products which are sold or distributed under the fanciful
brand name Hot Wheels or other similar fanciful brand name,
used on more than one such product, if such products must be
purchased separately, unless such advertisement establishes which
of the products advertised therein must be purchased sepamtely

4. Commencing the production and causing the exhibition or

distribution, within any twelve (12) month period following the

date on 'Which this order becomes final in the case of broadcast
advertising, and within any twelve (12) month period following
January 31, 1972, in the case of print or package advertising, of
two (2) or more ‘Ldvertlsements in the same medium for toys ad-
vertised, distributed or sold under the fanciful brand name Hot
‘Wheels or other similar fanciful brand name if the toys therein
advertised in said twelve (12) month period would reasonably be
expected by purchasers to be, but are not, compatible in use and
function with one another under ordinary conditions of use, un-
less the later of such two (2) or more advertisements in said

twelve (12) month period establishes that the toy or toys adver-

tised therein are either (a) not intended for use with all of the
other toys or categories of toys advertised under the same fanciful
brand name in the earlier advertisement or advertisements in said
twelve (12) month period or (b) intended for use with less
than all of the other toys or categories of toys advertised under
the same fanciful brand name in the earlier advertisement or
advertisements in said twelve (12) month period.
5. Representing that any toy car or other toy vehicle travels
at any specific velocity other than that velocity determined by
measuring the distance actually traversed divided by the time
actually elapsed when both distance and time are calculated dur-
ing the normal or ordinary conditions of use of such car or.other
toyvehlcle : '

- 6. Failing to disclose on thelr packages that the Dancerina do]l
or any other similar motorized ballerina, dancing or walking doll
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requires human assistance to walk or dance if such is the fact.

It is further ordered, That the provisions of this order applicable
to packages or labels shall apply only to packages or labels which
are produced by or for respondent Mattel, Inc. after January 31,
1972.

It is further ordered, That the provisions of Paragraphs One (1)
through Five (5) of this order shall not become final and effective
against respondent Mattel, Inc., unless and until an order containing
similarly restrictive provisions as to the respondent becomes final and
effective against Topper Corporation. [See p. 681 herein] '

It is further ordered, That the respondent corporation shall forth-
with distribute a copy of this order to each of its operating divisions.

[t is further ordered, That respondent corporation notify the Com-
mission at least thirty (30) days prior to any preposed change in
the corporate respondent such as dissolution, assignment or sale re-
sulting in the emergence of a successor corporation, the. creation or
dissolution of subsidiaries or any other change in the corporation which
may affect compliance obligations arising out of the order.

1t is further ordered, That the respondent corporation shall, within
sixty (60) days after service upon it of this order, file with the Com-
mission a report in writing setting forth in detail the manner and
form in which it has complied with the provisions of this order appli-
cable to broadcast advertising.

It is further ordered, That the respondent corporation shall, within
sixty (60) days after the date of January 31, 1972, file with the Com-
mission a second report in writing setting forth in detail the manner
and form in which it has complied with the provisions of this order
applicable to print advertising and to packages and labels and to ad-
vertising on packages and labels.

In TaE MATTER OF

CARSON-ROBERTS, INC.
CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT
Docket. 0-2072. Complaint, Nov. 1, 1971—Decision, Nov. 1, 1971

Consent order requiring a Los Angeles, Calif., advertising agency representing a
Hawthorne, Calif., toy manufacturer to cease using in any broadcast ad-
vertisement involving its customers’ toy products or in print or package
advertising, addressed to children, any distortion of the toys’ performance,

G
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using fanciful er misleading brand names, or making other deceptive exag-
gerations concerning the performance of the toys.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Mattel, Inc., a cor-
poration, and Carson-Roberts, Inc., a corporation, hereinafter referred
to as respondents, have violated the provisions of said Act, and it
appearing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint stating its
charges in that respect as follows:

Paracraru 1. Respondent Mattel, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Delaware, with its principal office and place of business located
at 5150 Rosecrans Avenue, Hawthorne, California. '

Respondent Carson-Roberts, Inc. 1s a corporation organized, exist-
ing and doing business under and by virtue of the laws of the State
of California, with its principal office and place of business located at
8322 Beverly Boulevard, Los Angeles, California.

The aforementioned respondents cooperate and act together in
carrying out the acts and practices hevein set forth. o

Par. 2. Respondent Mattel, Inc., is now and has been engaged in
the manufacture, packaging, advertising, offering for sale, sale and
distribution of toys and related products, including toys designated
Hot Wheels, and the Dancerina Doll, to the public and to distributors
and retailers for resale to the public.” ,

Respondent Carson-Roberts, Inc., is now and has been an advertis-
ing agency retained by respondent Mattel, Inc.; it has prepared and
now prepares and places advertising, including but not limited to the
advertising referred to herein, for the purpose of promoting the sale
of respondent Mattel, Inc.’s products.

Par. 3. In the course and conduct of its business, respondent Mat-
tel, Inc., has caused and continues to cause its toys and related prod-
ucts to be packaged, sold, shipped and distributed from its place of
business in the State of California or from the state of manufacture
to purchasers thereof Jocated in various other States of the United
States and in the District of Columbia.

Par. 4. In the dourse and conduct of their aforesaid businesses, and
at all times mentioned herein, respondents are now and have been
in substantial competition in commerce with corporations, firms and
individuals in the sale and distribution of their respective products or
services.
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- Par. 5. In the course and conduct of their aforesaid businesses, and
for the purpose of inducing the purchase of the Hot Wheels and Dan-
cerina Doll toys, respondents have made statements and pictorial
representationsin: '

1. advertising appearing on product packages; and

9. advertising which respondents have prepared, utilized and
caused to be broadcast on television stations located in various States
of the United States and in the District of Columbia, having sufficient
power to carry such broadcasts across state lines.

Par. 6. By and through the use of the aforesaid advertisements,
respondents have represented, directly and by implication, that:

1. The Dancerina Doll walks or dances by itself without assistance.

2. A Hot Wheels set as packaged and sold contains all parts or
accessories shown or depicted in such advertisements.

Par. 7. Intruth and in fact:

1. The Dancerina Doll does not walk or dance by itself or without
assistance, but requires the assistance of an operator to perform such
movements.

2. A Hot Wheels set as packaged and sold does not contain all
parts or accessories shown or depicted in such advertisements. Certain
of such parts or accessories are obtainable only by way of separate
purchase.

Therefore, the advertisements referred to in Paragraphs Five and
Six were and are deceptive.

Par. 8. The aforesaid advertisements purport to accurately and
truthfully depict or describe the appearance or performance of the
Hot Wheels toy. However, by and through the use of a manner of
presentation including, but not limited to, special camera, filming,
or sound techniques, said advertisements exaggerate or falsely repre-
sent said appearance or performance.

Therefore, said advertisements were and are unfair or deceptive.

Par. 9. By and through the use of a manner of presentation in-
cluding, but not limited to, special camera, filming cr sound tech-
niques, the aforesaid advertisements convey a gense of invoivement or
participation in the use of the Hot Wheels toy which falsely repre-
sents the actual use of the toy.

Therefore, said advertisements were and are unfair or deceptive.

Par. 10. Respondents’ aforesaid advertising was and is addressed
primarily to children. In that advertising. respondents have utilized
statements of endorsement as to the worth, value or desirability of
the Hot Wheels toy by persons well known to the pubiic as racing
car drivers. Said statements were offered on the basis of and in con-
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nection with the experience and renown of said persons as racing car
drivers. The nature of that experience and renown, however, extends
to actual auto racing. It has not provided said persons with a special
competence or expertise on which to base a judgment of the worth,
value or desirability to children of the Hot Wheels toy, or with special
competence or expertise in the formation of judgments on.which
children should be induced to rely. e

~ Therefore, the use of such advertisements was and is unfair or
deceptive. , .

Par. 11. Respondent Mattel, Inc., has caused to be printed on the
Hot Wheels package the statement “Drag chutes help slow them down
after their 200 mph sprint down the drag strip.” This statement
describing velocity misrepresents the speed attainable by the car under
ordinary or nermal conditions of use.

Therefore, said statements were and are unfair or deceptive:

Par. 12. Respondent Mattel, Inc., sells and distributes several va-
rieties of toy racing car and track sets under the brand name Hot
Wheels. Said sets are not identical in their dimensions and methods
of operation, and in certain cases contain parts which are incompatible
in their function and use with parts of other of said sets. Respondents
n their aforesaid advertising fail to disclose such incompatibility.
The aforesaid advertisements have the tendency and capacity to mis-
lead prospective purchasers or consumers who may reasonably expect
parts of said Hot Wheels sets to be compatible.

Therefore, said practices were and are unfair or deceptive.

Par. 13. Respondent Mattel, Inc.’s toys, including the Hot Wheels
and Dancerina Doll toys, are designed primarily for children, and
are bought either by or for the benefit of children. Respondents’ decep-
tive or unfair advertising thus unfairly exploits a consumer group un-
qualified by age or experience to anticipate or appreciate the possibility
that the representations may be exaggerated or untrue. Further, re-
spondents unfairly play upon the affection of adults, especially parents
and other close relatives, for children, by inducing the purchase of
toys and related products through deceptive or unfair claims of their
performance, which claims appeal both to adults and to children
who bring the toys to the attention of the adults. As a consequence of
respondents’ exaggerated and untrue representations, toys are pur-
chased in the expectation that they will have characteristics or perform
acts not substantiated by the facts. Consumers are thus misled to their
disappointment and competing advertisers who do not engage in de-
ceptive or unfair advertising are unfairly prejudiced.

Par. 14. The use by respondents of the aforesaid deceptive adver-
tising has had, and now has, the capacity and tendency to mislead

g
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members of the purchasing public into the erroneous and mistaken
belief that the said representations were and are true, and into the
purchase of substantial quantities of the products of respondent Mattel,
Inc., by reason of said erroneous and mistaken belief.

Par. 15. The aforesaid acts and practices of respondents, as hérein
alleged, were and are all to the prejudice and injury of the public and
of respondents’ competitors and constituted, and now constitute, un-
fair methods of competition in commerce and unfair and deceptive
acts and practices in commerce in violation of Section 5 of the Federal
Trade Commission Act.

DrcrsioNn axnp Orprr

e

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
herein, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer Protec-
tion proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent and counsel for the Commission have thereafter
executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondent that the Jaw has been violated as alleged in such complaint,
and waivers and other provisions as required by the Commission’s
rules; and . ‘

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondent has
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
agreement and placed such agreement on the public record for a period
of thirty (30) days, now in further conformity with the procedure
prescribed in Section 2.34(b) of its rules, the Commission thereby
issues its complaint, makes the following jurisdictional findings, and
enters the following order.

1. Respondent Carson-Roberts, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of California with its principal office and place of business
Jocated at 8322 Beverly Boulevard, Los Angeles, California.

2. The Federal Trade Commission has jurisdiction of the subject
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matter of this proceeding and of the respondent, and the proceeding
is in the public interest.
ORDER

It is ordered, That Carson-Roberts, Inc., accorporation, and its
officers, agents, representatives and employees, directly or through any
corporate or other device, in connection with the advertising of any toy
in commerce, as “commerce” is defined in the Federal Trade Com-
mission Act, do forthwith cease and desist from:

1. Portraying or describing in a broadcast advertisement ad-
dressed to children the performance, operation or use of such
products by or through the use of :

“(a) Any film or camera techniques which result in any visual
perspective of such product which purports to be but is not
one 'which a child can experience in the ordinary use-of such
product, when the effect of such visual perspective in the con-
text of the advertisement as a whole is to misrepresent the
product’s performance, operation or use to the age group or
age groups of children to whom the advertisement is ad-
dressed, taking into consideration the level of knowledge,
sophistication, maturity, and experience of such age group or '
age groups;

(b) Any sequence of different visual perspectives which
purports to depict perspectives which a child can experience
but which changes faster than a child can change his visual
perspectives in the ordinary use of such product, when the
effect of such sequence in the context of the advertisement as
a whole is to misrepresent the product’s performance, opera-
tion or use to the age group or age groups of children to
whom the advertisement is addressed, taking into considera-
tion the level of knowledge, sophistication, maturity, and
experience of such age group or age groups;

(¢c) Any visual perspective which purports to depict the
actual performance of a particular function of the product
and which differs substantially from the length of time re-
quired to perform that function, ‘when the effect of such
visual perspective in the context of the advertisement as a
whole is to misrepresent the product’s performance, opera-
tion or use to the age group or age groups of children to
whom the advertisement is addressed, taking into considera-
tion the level of knowledge, sophistication, maturity, and
experience of such age group or age groups;
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(d) Camera over-cranking or under-cranking to depict a
performance characteristic of such product which does not
exist or cannot be perceived under ordinary conditions of the
product’s use, unless the fact of the use of such technique
Is established, if the effect of the failure to establish the use
of such technique in the context of the advertisement as a
whole is to misrepresent the product’s performance, opera-
tion or use to the age group or age groups of children to
whom the advertisement is addressed, taking into considera-.
tion the level of knowledge, sophistication, maturity, and
experience of such age group or age groups.’

2. Using in broadcast advertising of such products, addressed

- to children, any endorsements or other similar statements as to

the worth, value or desirability to children of any such product,
by any living person, persons, group or organization when such
endorsements are offered on the basis of or in connection with
any experience, special competence or expertise which the public
may reasonably be expected to associate with such person, per-
sons, group or organization unless the person, persons, group or
organization making the statement has acquired a degree or type
of experience, special competence, or expertise which qualifies
him or it to form the judgments expressed.

Provided, That this paragraph shall not prohibit the use of a
product name or likeness which includes the name or likeness
of any person, persons, group or organization, or things, or the
advertisement of any such product in any manner not prohibited
by this order.

3. Portraying or describing in any broadcast advertisement two
or more of such products which are sold or distributed under
the fanciful brand name Holt Wheels or other similar fanciful
brand name, used on more than one such product, if such prod-
ucts must be purchased separately, unless such advertisement
establishes which of the products advertised therein must be
purchased separately. : '

4. Commencing the production and causing the exhibition or
distribution, within any twelve (12) month period following the

~date on which this order becomes final of two (2) or more broad-

cast advertisements in the same medium for toys advertised,
distributed or sold under the fanciful brand name Hot Wheels
or other similar fanciful Mattel, Tnc., brand name if the toys
therein advertised in said twelve (12) month period would rea-
sonably be expected by purchasers to be, but are not, compatible
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in use and function with one another under ordinary conditions
of use, unless the later of such two (2) or more advertisements
in said twelve (12) month period establishes that the toy or toys
advertised under the same fanciful Mattel, Inc. brand name
advertised therein are either (a) not intended for use with all
of the other toys or categories of toys advertised under the same
fanciful Mattel, Inc., brand name in the earlier advertisement
or advertisements in said twelve (12) month period or (b) in-
tended for use with less than all of the other toys or categories
of toys advertised under the same fanciful Mattel, Inc., brand
name in the earlier advertisement or advertisements in said:
twelve (12) month period.

It is further ordered, That the provisions of Paragraphs One (1)
through Four (4) of this order shall not become final and effective
against respondent Carson-Roberts, Inc., unless and until an order
containing similarly restrictive provisions as to the respondent be-
comes final and effective against Dancer-Fitzgerald-Sample, Inc. [See
p- 689 herein]

It is further ordered, That the respondent corporation notify the
Commission at least thirty (30) days prior to any proposed change
in the corporate respondent such as dissolution, assignment or sale
resulting in the emergence of a successor corporation, the creation
or dissolution of subsidiaries or any other change in the corporation
which may affect compliance obligations arising out of the order.

[t is further ordered, That the respondent corporation shall forth-
with distribute a copy of this order to each of its operating divisions.

1t is further ordered, That the respondent corporation shall, within
sixty (60) days after service upon it of this order, file with the Com-
mission a report in writing setting forth in detail the manner and
form in which it has complied with the provisions of this order.

Ix Tiie MATTER OF
TOPPER CORPORATION
CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERATL TRADE COMMISSION ACT
Daocket 0-2073. Complaint, Nov. 1, 1971—Deccision, Nov. 1, 1971

Consent order requiring an Elizabeth, N.J.. toy manufacturer to cease nsing ir
any broadeast, print or package advertising of their toy producté, addressed
to ehildren, any distortion of their toys performances; using fanciful and
mixleading brand names; and from making unfair and deceptive TV com-
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mercials and package advertising for their “Johnny Lightning” car and
making other deceptive exaggerations concerning the performance of their
toys.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Clommission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Topper Corporation,
a corporation, and Dancer-Fitzgerald-Sample, Inc., a corporation,
hereinafter referred to as respondents, have violated the provisions of
said Act, and it appearing to the Commission that a proceeding by
it in respect thereof would be in the public interest, hereby issues its
complaint stating its charges in that respect as follows:

Paracraru 1. Respondent Topper Corporation is a corporation or-
ganized, existing and doing business under and by virtue of the laws
of the State of Delaware, with its principal office and place of busi-
ness located at 107 Trumbull Street, Elizabeth, New Jersey.

Respondent Dancer-Fitzgerald-Sample, Inc. is a corporation or-
ganized, existing and doing business under and by .virtue of the laws
of the State of Delaware, with its principal office and place of busi-
ness located at 347 Madison Avenue, New York, New York. ‘

The aforementioned respondents cooperate and act together in carry-
ing out the acts and practices herein set forth.

Par. 2. Respondent Topper Corporation is now and has been engaged
in the manufacture, packaging, advertising, offering for sale, sale
and distribution of toys and related products, including toys designated
Johnny Lightning, to the public and to distributors and retailers for
resale to the public. '

Respondent Dancer-Fitzgerald-Sample, Inc., is now and has been
an advertising agency retained by respondent Topper Corporation; it
has prepared and now prepares and places advertising, including but
not limited to the advertising referred to hervein, for the purpose of
promoting the sale of respondent Topper Corporation’s products.

Par. 3. In the course and conduct of its business, respondent Topper
Corporation has caused and continues to cause its toys and related
products to be packaged, sold, shipped and distributed from its place
of business in the State of New Jersey or from the state of manufacture
to purchasers thereof located in various other States of the United
States and in the District of Columbia.

Par. 4. In the course and conduct of their aforesaid businesses, and
at all times mentioned herein, respondents are now and have been in
substantial competition in commerce with corporations, firms and

<
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individuals in the sale and distribution of their respective products
or services.

Par. 5. In the course and conduct of their businesses, and for the
purpose of inducing the purchase of the said Johnny Lightning toy,
respondents have prepared, utilized and caused to be broadcast,
advertisements of said Johnny Lightning toy transmitted by television
stations located in various States of the United States and in the Dis-
trict of Columbia, having sufficient power to carry such broadcasts
across state lines.

Par. 6. By and through the use of the aforesaid advertisements,
respondents have represented, directly and by implication that:

1. All Johnny Lightning cars have doors and hoods that open and
close.

9. A Johnny Lightning set as packaged and sold contains all parts or
accessories shown or depicted in such advertisements.

Par. 7. In truth and in fact :

1. All Johnny Lightning cars do not have doors and hoods that
open and close. ' B

2. A Johnny Lightning set as packaged and sold does not contain all
parts or accessories shown or depicted in such advertisements. Certain
of such parts or accessories are obtainable only by way of separate
purchase.

Therefore, the advertisements referred to in Paragraphs Five and
Six, were and are deceptive.

Paxr. 8. The aforesaid advertisements purport to accurately and
truthfully depict or describe the appearance or performance of the
Johnny Lightning toy. However, by and through the use of a manner
of presentation including, but not limited to, special camera, filming,
or sound techniques, said advertisements exaggerate or falsely repre-
sent said appearance or performance.

Therefore, said advertisements were and are unfair or deceptive.

Par. 9. By and through the use of a manner of presentation in-
cluding but not limited to special camera, filming or sound techniques,
the aforesaid advertisements convey a sense of involvement of partic-
ipation in the use of the Johnny Lightning toy which falsely represents
the actual use of the toy.

Therefore, said advertisements were and are unfair or deceptive.

Par. 10. Respondents aforesaid advertising was and is addressed
primarily to children. In that advertising, respondents have utilized
statements of endorsement as to the worth, value or desirability of the
Johnny Lightning toy by persons well known to the public as racing
car drivers. Said statements were offered on the basis of and in connec-
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tien. with the experience and renown of said. persons as racing car
drivers. The nature of that experience and renown, however, extends to
actual autoracing. It has not provided s#id persons with a special com-
petence or-expertise on which to base a judgment of the worth, value or
desirability to children of the J. ohnny Lightning toy, or with special
competence or expertise in the formation of judgments on which chil-
dren should be induced to rely. :

Therefore, the use of such advertisements was and is unfair or
deceptive. :

Par. 11. Respondent. Topper Corporation has caused to be printed
on the Johnny Lightning package the statement “Cars go 1500 Miles
per hour (in scale).” The use of scale measurements in describing
velocity misrepresents the performance of the toy.

Therefore, said statements were and are unfair or deceptive.

Par. 12. Respondent Toppér Corporation sells and distributes sev-
eral varieties of toy racing car and track sets under the brand name
Johnny Lightning. Said sets are not identical in their dimensions and
methods of operation, and in certain cases contain parts which are
incompatible in their function and use with parts of other of said sets.
Respondents in their aforesaid advertising fail to disclose such incom-
patibility. The aforesaid advertisements have the tendency and
capacity to mislead prospective purchasers or consumers who may rea-
sonably expect parts of said J ohnny Lightning sets to be compatible.

Therefore, said practices were and are unfair or deceptive.

Par. 13. Respondent Topper Corporation’s toys, including the
Johnny Lightning toy, are designed primarily for children, and are
bought either by or for the benefit of children. Respondents’ deceptive
or unfair advertising thus unfairly exploits a consumer group unquali-
fied by age or experience to anticipate or appreciate the possibility
that the representations may be exaggerated or untrue. Further,
respondents unfairly play upon the affection of adults, especially par-
ents and other close relatives, for children, by inducing the purchase of
toys and related products through deceptive or unfair claims of their
performance, which claims appeal both to adults and to children who
bring the toys to the attention of the adults. As a consequence of
respondents’ exaggerated and untrue representations, toys are pur-
chased in the expectation that they will have characteristics or perform
acts not substantiated by the facts. Consumers are thus misled to their
disappointment and competing advertisers who do mot engage in
deceptive or unfair advertising are unfairly prejudiced. :

PARr. 14. The use by respondents of the aforesaid deceptive advertis-
ing has had, and now has, the capacity and tendency to mislead mem-
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bers of the purchasing public into the erroneous and mistaken belief
that the said representations were and are true, and into the purchase
of substantm] quantitives of the products of réspondent Topper Cor-
poration by reason of said erroneous and mistaken belief.

- Par. 15. The aforesaid acts and pmctmes of respondents, as herein
alleged, were and are all to the prejudice and injury of the public and
of respondents’ competitors and constituted, and now constlt_ute,
unfair methods of competition in commerce and unfair and deceptive
acts and practices in commerce, in violation of Section 5 of the Fed-
eral Trade Commission Act.

Decision AND ORDER

The Federal Trade Commission having initiated an invgstiomtion
of certain acts and practices of the lespondent named in the caption
herein, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Burean of Consumer Pro-
tection proposed to present to the Commission for its consideration
and which, if issued by the Commission, would charge respondent with
violation of the Federal Trade Commission Act ; and

The respondent and counsel for the Commission have thereafter
executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the afore-
sald draft of complaint, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an ad-
mission by respondent that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s rules ; and

The Commission having thereafter considered the matter and having
determined that it had reason to believe that the respondent has vio-
lated the said Act, and that complaint should issue stating its charges
in that respect, and having thereupon accepted the executed agree-
ment and placed such agreement on the public record for a period
of thirty (30) days, now in further conformity with the procedure
prescribed in Section 2.34(b) of its rules, the Commission thereby
issues its complaint, makes the following jurisdictional findings, and
entersthe following order.

1. Respondent ° Topper Corporation, is a corporatlon organized,
existing and doing business under and by virtue of the I‘IWS of the
State of Delaware with its principal office and place of business located
at 107 Trumbull Street, Elizabeth, New Jersey.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and.the proceeding
isin the public interest.

¢
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ORDER

1t is ordered, That Topper Corporation, a corporation and its of-
ficers, agents, representatives and employees, directly or through any
corporate or other device, in connection with the advertising, packag-
ing, offering for sale, sale or distribution of anv toy in commerce,
as “commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from :

1. Portraying or describing in an advertisement addressed
to children the performance, operation or use of such products
by or through the use of :

(2) Any film or camera techniques which result in any
visual perspective of such product which purports to be but
is not one which a child can experience in the ordinary use
of such product, when the effect of such visual perspective
in the context of the advertisement as a whole is to mis-
represent the product’s performance, operation or use to
the age group or age groups of children to whom the adver-
tisement is addressed, taking into consideration the level of
knowledge, sophistication, maturity, and experience of such
age group or age groups;

(b) Any sequence of different visual perspectives which
purports to depict perspectives which a child can experience
but which changes faster than a child can change his visual
perspectives in the ordinary use of such product, when the
effect of such sequence in the context of the advertisement as
a whole is to misrepresent the product’s performance, opera-
tion or use to the age group or age groups of children to
whom the advertisement is addressed, taking into considera-
tion the level of knowledge, sophistication, maturity, and
experience of such age group or age groups;

(¢) Any visual perspective which purports to depict the
actual performance of a particular function of the product
and which differs substantially from the length of time re-
quired to perform that function, when the effect of such
visual perspective in the context of the advertisement as a
whole is to misrepresent the product’s performance, opera-
tion or use to the age group or age groups of children to
whom the advertisement is addressed, taking into consid-
eration the level of knowledge, sophistication, maturity, and
experience of such age group or age groups;

(d) Camera over-cranking or under-cranking to depict a
performance characteristic of such product which does not

G
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exist or cannot be perceived under ordinary conditions of the
product’s use, unless the fact of the use of such technique
is established, if the effect of the failure to establish the use
of such technique in context of the advertisement as a whole
is to misrepresent the product’s performance, operation or
use to the age group or age groups of children to whom the
advertisement is addressed, taking into consideration the level
of knowledge, sophistication, maturity, and experience of
such age group or age groups.

2. Portraying or describing the appearance of such a product
through the use of a star filter lens to photograph the product,
when the effect of the use of such device in the context of the adver-
tisement as a whole is to misrepresent the product’s appearance.

3. Representing that the hood or doors of any Johnny Lightning
car open or close unless such is the fact.

4. Using in broadcast, print or package advertising of such
products, addressed to children, any endorsements or other sim-
ilar statements as to the worth, value or desirability to children
of any such product, by any living person, persons, group or or-
ganization when such endorsements are offered on the basis of
or in connection with any experience, special competence or ex-
pertise which the public may reasonably be expected to associate
with such person, persons, group or organization unless the person,
persons, group or organization making the statement has acquired
a degree or type of experience, special competence, or expertise
which qualifies him or it to form the judgments expressed.

Provided, That this paragraph shall not prohibit the use of a
product name or likeness which includes the name or likeness of
any person, persons, group or organization, or things, or the ad-
vertisement of any such product in any manner not prohibited
by this order.

5. Portraying or describing in any advertisement two or more
of such products which are sold or distributed under the fanciful
brand name Johnny Lightning or other similar fanciful brand
name, used on more than one such product, if such products must

" be purchased separately, unless such advertisement establishes

which of the products advertised therein must be purchased
separately.

6. Commencing the production and causing the exhibition or
distribution, within any twelve (12) month period following the
date on which this order becomes final in the case of broadcast
advertising, and within any twelve (12) month period following
January 381, 1972, in the case of print or package advertising, of
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two (2) or more advertisements in the same medium for toys
advertised, distributed or sold under the fanciful brand name
Johnny Lightning or other similar fanciful brand name if the toys
therein advertised in said twelve (12) month period would rea-
sonably be expected by purchasers to be, but are not, compativle
in use and function with one ancther under ordinary conditions of
use, unless the latter of such two (2) or more advertisements in
said twelve (12) month period establishes that the toy or toys
advertised therein are either (a) not intended for use with all of
the other toys or categories of toys advertised under the same
fanciful brand name in the earlier advertisement or advertise-
ments in said twelve (12) month period or (b) intended for use
with less than all of the other toys or categories of toys advertised
under the same fanciful brand name in the earlier advertisement
or advertisements in said twelve (12) month period.

7. Representing that any toy car or other toy vehicle travels
at any specific velocity other than that velocity determined by
measuring the distance actually traversed divided by the time
actually elapsed when both distance and time are calculated dur-
ing the normal or ordinary conditions of use of such car or other
toy vehicle.

1t is further ordered, That the provisions of this order applicable to
packages or labels shall apply only to packages or labels which are
produced by or for respondent Topper Corporation after January 31,
1972.

It is further ordered, That the provisions of Paragraphs One (1),
Four (4), Five (5), Six (6), and Seven (7) of this order shall not be-
come final and effective against respondent Topper Corporation. unless
and until an order containing similarly restrictive provisions as to the
respondent becomes final and effective against Mattel, Inc. [See p. 667
herein]

It is further ordered, That the respondent corporation shall forth-
with distribute a copy of this order to each of its operating divisions.

It is further ordered, That respondent corporation notify the Com-
mission at least thirty (30) days prior to any proposed change in the
corporate respondent such as dissolution, assignment or sale resulting
in the emergence of a successor corporation, the creation or dissolution
of subsidiaries or any other change in the corporation which may af-
fect compliance obligations arising out of the order.

It is further ordered, That the respondent corporation shall, within
sixty .(60) days after service upon it of this order, file with the Com-
mission a report in writing setting forth in detail the manner and form
in which it has complied with the provisions of this order applicable
to broadcast advertising.
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It is further ordered, That the respondent corporation shall, within
sixty (60) days after the date of January 31, 1972, file with the Com-
mission a second report in writing setting forth in detail the manner
and form in which it has complied with the provisions of this order
applicable to print advertising and to packages and labels and to
advertising on packages and labels. :

Ix taE MATTER OF
DANCER-FITZGERALD-SAMPLE, INC.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT ‘

Docket C-2074. Compluint, Nov. 1, 1971—Decision, Nov. 1, 1971

Consent order requiring a New York City advertising agency representing an
Elizabeth, N.J., toy manufacturer to cease using in any broadcast adver-
tisement involving its customers’ toy products or in print or package
advertising, addressed to children, any distortion of the toys performances,
using fanciful or misleading brand names, or making other deceptive
exaggerations concerning the performance of the toys.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Topper Corpora-
tion, a corporation, and Dancer-Fitzgerald-Sample, Inec., a corpora-
tion, hereinafter referred to as respondents, have violated the provi-
sions of said Act, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby issues
its complaint stating its charges in that respect as follows:

Paracrarr 1. Respondent Topper Corporation is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of Delaware, with its principal office and place of business
Jocated at 107 Trumbull Street, Elizabeth, New Jersey.

Respondent Dancer-Fitzgerald-Sample, Inc. is a corporation orga-
nized; existing and doing business under and by virtue of the laws of
the State of Delaware, with its principal office and place of business
located at 347 Madison Avenue, New York, New York. '
~ The aforementioned respondents cooperate and act together in
carrying out the acts and practices lierein set forth. '

Par. 2. Respondent Topper Corporation is now and has been en-~

¥
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gaged in the manufacture, packaging, advertising, offering for sale,
sale and distribution of toys and related products, including toys des-
ignated Johnny Lightning, to the publi¢ and to distributors and re-
tailers for resale to the public. v

Respondent Dancer-Fitzgerald-Sample, Inc. is now and has been
an advertising agency retained by respondent Topper Corporation;
it has prepared and now prepares and places advertising, including but
not limited to the advertising referred to herein, for the purpose of
promoting the sale of respondent Topper Corporation’s products.

Par. 3. In the course and conduct of its business, respondent Topper
Corporation has caused and continues to cause its toys and related
products to be packaged, sold, shipped and distributed from its place
of business in the State of New Jersey or from the state 6f manufacture
to purchasers thereof located in various other States of the United
States and in the District of Columbia.

PAr. 4. In the course and conduct of their aforesaid businesses,
and at all times mentioned herein, respondents are now and have been
in substantial competition in commerce with corporations, firms and
individuals in the sale and distribution of their respective products
or services.

Par. 5. In the course and conduct of their businesses, and for the
purpose of inducing the purchase of the said Johnny Lightning toy,
respondents have prepared, utilized and caused to be broadcast, ad-
vertisements of said Johnny Lightning toy transmitted by television
Stations located in various States of-the United States and in the Dis-
trict of Columbia, having sufficient power to carry such broadcasts
across state lines.

Par. 6. By and through the use of the aforesaid advertisements,
respondents have represented, directly and by implication that :

1. All Johnny Lightning cars have doors and hoods that open and
close.

2. A Johnny Lightning set as packaged and sold contains all parts
or accessories shown or depicted in such advertisements.

Par. 7. Intruthand in fact :

1. All Johnny Lightning cars do not have doors and hoods that
open and close.

2. A Johnny Lightning set as packaged and sold does not contain
all parts or accessories shown or depicted in such advertisements. Cer-
tain of such parts or accessories are obtainable only by way of separate
purchase.

Therefore, the advertisements referred to in Paragraphs Five and
Six, were and are deceptive.
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Par. 8. The aforesaid advertisements purport to accurately and
truthfully depict or describe the appearance or performance of the
Johnny Lightning toy. However, by and through the use of a manner
of presentation including, but not limited to, special camera, filming,
or sound techniques, said advertisements exaggerate or falsely rep-
resent said appearance or performance. N

Therefore, said advertisements were and are unfair or deceptive.

Par. 9. By and through the use of a manner of presentation In-
cluding but not limited to special camera, filming or sound techniques,
the aforesaid advertisements convey a sense of involvement or par-
ticipation in the use of the Johnny Lightning toy which falsely rep-
resents the actual use of the toy.

Therefore, said advertisements were and are unfair or deceptive.

Par. 10. Respondents’ aforesaid advertising was and is addressed
primarily to children. In that advertising, respondents have utilized
statements of endorsement as to the worth, value or desirability of the
Johnny Lightning toy by persons well known to the public as racing
car drivers. Said statements were offered on the basis of and in con-
nection with the experience and renown of said persons as racing
car drivers. The nature of that experience and renown, however, ex-
tends to actual auto racing. It has not provided said persons with a
'special competence or expertise on which to base a judgment of the
worth, value or desirability to children of the Johnny Lightning toy,
or with special competence or expertise in the formation of judgments:
.on which children should be induced to rely.

Therefore, the use of such advertisements was and is unfair or
-deceptive. »

Par. 11. Respondent Topper Corporation has caused to be printed
.on the Johnny Lightning package the statement “Cars go 1500 Miles
per hour (in scale).” The use of scale measurements in describing
velocity misrepresents the performance of the toy.

Therefore, said statements were and are unfair or deceptive.

Par. 12. Respondent Topper Corporation sells and distributes sev-
eral varieties of toy racing car and track sets under the brand name
Johnny Lightning. Said sets are not identical in their dimensions and
methods of operation, and in certain cases contain parts which are
incompatible in their function and use with parts of other of said
sets. Respondents in their aforesaid advertising fail to disclose such
incompatibility. The aforesald advertisements have the tendency and
capacity to mislead prospective purchasers or consumers who may rea-
ssonably expect parts of said Jolinny Lightning sets to be compatible.

Therefore, sald practices were and are unfair or deceptive.
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Par. 18. Respondent Topper Corporation’s toys, including the John-
ny Lightning toy, are designed primarily for children, and are bought
either by or for the benefit of children. Respondents’ deceptive or
unfair advertising thus unfairly exploits a consumer group unquali-
fied by age or experience to anticipate or appreciate the possibility
that the representations may be exaggerated or untrue. Further, re-
spondents unfairly play upon the affection of adults, especially parents
and other close relatives, for children, by inducing the purchase of
toys and related products through deceptive or unfair claims of their
performance, which claims appeal both to adults and to children who
bring the toys to the attention of the adults. As a consequence of re-
spondents’ exaggerated and untrue representations, toys are purchased
in the expectation that they will have characteristics or perform acts
not substantiated by the facts. Consumers are thus misled to their
disappointment and competing advertisers who do not engage in de-
ceptive or unfair advertising are unfairly prejudiced. =

Par. 14. The use by respondents of the aforesaid deceptive advertis-
ing has had, and now has, the capacity and tendency to mislead mem-
bers of the purchasing public into the erroneous and mistaken belief
that the said representations were and are true, and into the purchase
of substantial quantities of the products ¢f respondent Topper Cor-
poration by reason of said erroneous and mistaken belief.

Par. 15. The aforesaid acts and practices of respondents, as herein
alleged, were and are all to the prejudice and injury of the public
and of respondents’ competitors and constituted, and now constitute,
unfair methods of competition in commerce and unfair and deceptive
acts and practices in commerce, in violation of Section 5 of the Fed-
eral Trade Commission Act.

Dearston Axp ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
herein, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer Protec-
tion proposed to present to the Commission for its consideration and

which, if issued by the Commission, would charge respondent with-

violation of the Federal Trade Cominission Act; and

The respondent and counsel for the Commission have thereafter
executed an agreement containing a consent order, an admission by
the respondent-of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an admis-
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sion by respondent that the law has been violated as alleged in such
complaint, and waivers and other provisions as required by the Com-
mission’s rules; and

The Commission having thereafter considered the matter and having
determined that it had reason to believe that the respondent has
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
agreement and placed such agreement on the public record for a
period of thirty (30) days, now in further conformity with the pro-
cedure prescribed in Section 2.34(b) of its rules, the Commission
thereby issues its complaint, makes the following jurisdictional find-
ings, and enters the following order.

1. Respondent Dancer-Fitzgerald-Sample, Inc., is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of Delaware with its principal office and place of business
located at 347 Madison Avenue, New York, New York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding is

“in the public interest.
ORDER

It is ordered, That Dancer-Fitzgerald-Sample, Inc., a corporation,
and its officers, agents, representatives and employees, directly or
through any corporate or other device, in connection with the adver-
tising of any toy in commerce, as “commerce” is defined in the Federal
Trade Commision Act, do forthwith cease and desist from:

1. Portraying or describing in a broadcast advertisement ad-
dressed to children the performance, operation or use of such
products by or through the use of :

(a) Any film or camera techniques which result in any
visual perspective or such product which purports to be but
is not one which a child can experience in the ordinary use
of such product, when the effect of such visual perspective
in the context of the advertisement as a whole is to mis-
represent the product’s performance, operation or use to the
age group or age groups of children to whom the advertise-
ment is addressed, taking into consideration the level of
knowledge, sophistication, maturity, and experience of such
age group or age groups; ‘

-(b) Any sequence of different visual perspectives which
purports to depict perspectives which a child can experience
but which changes faster than a child can change his visual
perspectives in the ordinary use of such product, when the
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effect of such sequence in the context of the advertisement as

a whole is to misrepresent the product’s performance, opera-

tion or use to the age group or age groups of children to whom

the advertisement is addressed, takmg into consideration the
level of knowledge, sophistication, maturity, and experience
of such age group or age groups;

(c) Any visual perspective which purports to depicit the
actual performance of a particular function of the product
and which differs substantially from the length of time re-
quired to perform that function, when the effect of such visual
perspectlve in the context of the advertisement as a whole
is to misrepresent the product’s performance, operation or
use to the age group or age groups of children to whom the
advertisement is addressed, taking into consideration the level
of knowledge, sophistication, maturity, and experience of
such age group or age groups;

(d) Camera over-cranking or under-cranking to depict a
performance characteristic of such product which does not
exist or cannot be perceived under ordinary conditions of the
product’s use, unless the fact of the use of such technique is
established, if the effect of the failure to establish the use of
such technique in the context of the advertisement as a whole
is to misrepresent the product’s performance, operation or use
to the age group or age groups of children to whom the ad-
vertisement is addressed, taking into consideration the level
of knowledge, sophistication, maturity, and experience of such
age group or age groups.

9. Portraying or dPSCl‘lban the appearance of such a product
thrOLmh the use of a star filter lens to photovmph the product,

when the effect of the use of such device in the context of the ad-

vertisement as a whole is to misrepresent the product’s appearance.

3. Representing that the hood or doors of any Johnny Lightning
car open or close unless such is the fact.

4. Using in broadcast advertising of such products, addressed
to (]n]dren any endorsements or otlmer similar statements as to the
worth, value or desirability to children of any such product, by
any living person, persons, group or organization when such en-
dorsements are offered on the basis of or in connection with any
experience, special competence or expertise which the public may
reasonably be expected to associate with such person, persons,
group or organization unless the person, persons, group or organi-
zation making the statement has acquired a decrree or type of
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experience, special competence, or expertise which qualifies him
or it to form the judgments expressed. ,

Provided, That this paragraph shall not prohibit the use of a
product name or likeness which includes the name or likeness of
any person, persons, group or organization, or things, or the ad-
vertisement of any such product in any manner not prohibited by
this order.

5. Portraying or describing in any broadcast advertisement two
or more of such products which are sold or distributed under the
fanciful brand name Johnny Lightning or other similar fanciful
brand name, used on more than one such product, if such products
must be purchased separately, unless such advertisement estab-
lishes which of the products advertised therein must be purchased
separately.

6. Commencing the production and causing the exhibition or dis-
tribution, within any twelve (12) month period following the date
on which this order becomes final of two (2) or more broadcast
advertisements in the same medium for toys advertised, distributed
or sold under the fanciful brand name Johnny Lightning or other
similar fanciful Topper Corporation brand name if the toys there-
in advertised in said twelve (12) month period would reasonably
be expected by purchasers to be, but are not, compatible in use and
function with one another under ordinary conditions of use, unless
the later of such two (2) or more advertisements in said twelve
(12) month period establishes that the toy or toys advertised under
the same fanciful Topper Corporation brand name advertised
therein are either (a) not intended for use with all of the other toys
or categories of toys advertised under the same fanciful Topper
Corporation brand name in the earlier advertisement or advertise-
ments in said twelve (12) month period or (b) intended for use
with less than all of the other toys or categories of toys advertised
under the same fanciful Topper Corporation brand name in the
earlier advertisement or advertisements in said twelve (12) month
period. -

It is further ordered, That the provisions of Paragraphs One (1),
Four (4), Five (5), and Six (6) of this order shall not become final
and effective against respondent Dancer-Fitzgerald-Sample, Inc., un-
less and until an order containing similarly restrictive provisions as to
the respondent becomes final and effective against Carson-Roberts,
Inc. [See p. 674 herein]

470-883—73
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It is further ordered, That the respondent corporation notify the
Commission at least thirty (30) days prior to any proposed change
in the corporate respondent such as dissolution, assignment or sale
resulting in the emergence of a successor corporation, the creation or
dissolution of subsidiaries or any other change in the corporation
which may affect compliance obligations arising out of the order.

1t is further ordered, That the respondent corporation shall forth-
with distribute a copy of this order to each of its operating divisions.

[t is further ordered, That the respondent corporation shall, within
sixty (60) days after service upon it of this order, file with the
Commission a report in writing setting forth in detail the manner and
form in which it has complied with the provisions of this order.

=

I~ 1iE MATTER OF
READER'S DIGEST ASSOCIATION, INC.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF TIE
FEDERAL TRADE COMMISSION ACT

Docket 0-2075. Complaint, Nov. 2, 1971—Decision, Nov. &, 1971

Congent order requiring the Reader’s Digest Association with headquarters in
New Castle, N.Y., to ceage failing to disclose the number, nature, and value
of the prizes in ity eirculation contests and all other pertinent information,
failing to award all prizes advertised, using the word “lacky” on any
ticket, failing to maintain adequate records for five years and furnish records
to the Federal Trade Commission upon request, failing to obtain the con-
sent of individuals before using their names in promotional material, and
failing to disclose all essential details in advertising contests.

" CoPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Reader’s Diigest As-
sociation, Inc., a corporation, hereinafter referred to as respondent,
has violated the provisions of said Act, and it appearing to the Com-
mission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint stating its charges in that
respect as follows: AR
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Paracrarm 1. Respondent Reader’s Digest Association, Ine., is a
corporation organized, existing and doing business under and by vir-
tue of the laws of the State of Delaware, with its office and principal
place of business located at New Castle, New York.

Par. 2. Respondent is now and for some time past has been engaged
in the publishing, advertising, offering for sale, sale and distribution of
magazines including Reader’s Digest magazine, books and other prod-
ucts to the public.

’ar. 3. In the course and conduct of its business as a foresaid, re-
spondent causes and for some time past has cansed its products to be
sold, shipped, and distributed from its place of business in the State
of New York or from the state of publication to purchasers thereof
located in various States of the United States and in the District of
Columbia; and maintains and at all times mentioned herein has main-
tained a substantial course of trade in said products in conunerce, as
“commerce” is defined in the Federal Trade Commission Act.

Par. 4. In the course and conduct of its aforesaid business, and for
the purpose of inducing the purchase of its products, the respondent
has engaged in the solicitation of prospective customers through the
United States mails. These solicitations, which utilized promotional
materials concerning respondent’s products, were mailed to millions of
prospective customers throughout the countuy. Many of the said solici-
tations utilized a promotional device commonly known as a “sweep-
stakes.” These “sweepstakes,” which respondent has employed since
at Jeast 1966 were all conducted in a similar manner.

Millions of copies of promotional materials were printed and dis-
tributed in envelopes. Each envelope contained a ticket on which a
number was printed. Before distribution to the public, some of the
numbers were designated as winning numbers and others were desig-
nated as losing numbers. Recipients were directed to return the ticket,
usually to “Reader’s Digest” or to the Reuben H. Donnelley Corpora-
tion where it would be checked against a list of winning numbers.
If the number on the ticket returned to “Reader’s Digest” or the
Reunben H. Donnelley Corporation matehed a number contained on its
list of winning numbers, the recipient was entitled to a specified prize.
If a recipient of a ticket which contained a winning number failed to
return the ticket to the respondent, the prize to which he would have
been entitled if he had done so was not awarded.

The above-described promotional device, in which winning numbers
are designated before distribution, is commonly known as a “match-
ing” or “pre-selected ‘sweepstakes’.”

G
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Such “sweepstakes” were conducted by the respondent on numerous
occasions Letween January 1966 and January 1969 as follows:

(a) January 1966 Reader’s Digest $999,000 Sweepstakes )

(b) Spring 1966 Reader’s Digest $150,000 Sweepstakes -

(¢) Fali 1966 Reader’s Digest $300,000 Sweepstakes

(d) January 1967 Reader’s Digest $999,000 Sweepstakes

(e) Spring 1967 Reader’s Digest $150,000 Sweepstakes

(f) Summer 1967 Reader’s Digest $300,000 Sweepstakes

(g) January 1968 Reader’s Digest $999,000 Sweepstakes

(h) Spring 1968 Reader’s Digest $150,000 Sweepstakes

(i) Summer 1968 Reader’s Digest $300,000 Sweepstakes

(j) Holiday 1968 Reader’s Digest $299,000 Sweepstakes

(k) January 1969 Reader's Digest $999,000 Sweepstakes

Par. 5. In the course and conduct of its business, the respondent
engaged in the above-described “sweepstalkes” and other. promotions
for the purpose of inducing the purchase of its products; and respond-
ent has made and is now making in its advertising and promotional
material statements and representations concerning its products and
“sweepstakes.” S

Typical and illustrative of the statements and representations made
in said advertising and promotional material but not all inclusive
thercof are the following:
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Return the enclosed four Lucky
Number "$5.000.00 Bills" today to
see if you have already won $100.00
a month for iife...$5,000.00 in cash
...a new 1968 car...or one of the
106,666 prizes in the Raader's
Digest Sixth Annual $999,000.00
Swecepstakes. You have nothing to
lose because it doesn’t cost you a
penny to enter. We would like to
send you a beautiful Book Club
volume free—and let you decide if
you want te receive more books.
Unless you carcel, you will receive
future quarter'y volumes. We will
also send you a free “surprise
package of mystery gifts.” (You can
‘be a spoilsport and say, “No, |
don’'t want a free book and free
gifts” and still be eligible for all
prizes—but maybe you'll be sorry
afterwards.)

1Ee Reaper's DIGEST is having
a Sweepstakes to introduce
M. our magazine to new readers.
You are aiready a subscriber, so we
want to be sure that you get a chance
ces, as a matter of

to win—/{onr chad

fact!

stakes. Therc are
. and you may al-
ready be i winner because the num-
bers have aircady been drawn. In
addition to giving you a chance to
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like to cali vour zttention to our Book
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So to make :his offer cven more
exciting. you cn have a beautifully
iustrated alume of “Best
Scllers
densad
without cost
‘wonderiul r¢

deneed By

prizes in our
106,666 priz

enjoy and kcep
roduce you to the
values in Con-

kv Number “Bills”
wvelope, and we will
check them the list of num-
bers already éraws to see if you have
already won a prize. ' We® will also
send: your frec “mysterv gifts” and
the free Re
volume sk

When

Return you
in the enciosed

cr's Digest Con- |

Digest Book Club.

Complaint

free gifts and you'll be dcpriving
yourself of this beautifully illustrated
volume.

It contains four outstanding books
including the best-sctling new book
by Dwight D. Eisenhower. At Ease:
Stories I Tell to Friends...The Town
and Dr. Moore...The Gift of the

FEDERAL TRADE COMMISSION DECISIONS
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zine). The books in each volume
would cost you $20 to $30 if bought
in publishers’ editions. But you get
them all in condensed form for only
$3.19, plus shipping.

In addition to their reading value,
Condenscd Books are noted for their
elegance and beauty. They decorate
the bookshelves cf some of the finest
homes in the country. And now you
can inexpensiveiv buiid a home 1
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‘ CERTIFICATE dere is good news for ,ou! You and
Miss Wilson and Nr. Wilson,

$250,000.00 SWEEPSTAKES

This is to certify that
John B. %indle
along witf

Mr.

Miss Wilson and.
Mr. Wilson,

is amous the Gcky people in
3 P

Kingspo'rt, Tennessee
to receive a Licky Number

L B
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CEATIFICATE
$250,000.00 SWEEPSTAKES

is'fo

This
John B.
along with
Miss Wilson &nd
Mr. Wilsomn,

certify that

¥indle

Mr.

is among the iucky people in
Kingsport, Tennessee
to receive a Licky Number

QB 318223
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@

also of Kingsport, are among the .
lucky Digest family members,selected to
receive a Lucky Sweepstakes "Check® plus
five Lucky Certificates in our Sweepstakes.
To be eligible, mail this Sweepstakes Book by
_March 24. It is registered in your nase:

Mr. John B. Windle
1409 Crescent Dr.
Kingsport, Tenn. 37bbO

Inportant: If the above name and address jare
wrong, please correct them before you raturn
(turn to next page, please)

your Sweepstakes Book to us...to find out
whether you have zlrealy won $100 A MONTH

FOR LIPE...534,000.00i. cash (or a ney

podge Polara, Mercury Cougar, Pontiac Scaad
prix, or American Motors Aabassador SST, if
you prefer)...a Magnavox Color TV...or any

of 32,175 fabulous prizes in our new Reader's
Digest $250,000.00 Spring Sweepstakes!

You may be a winner right now because the
vinning numbers have already been drawvn
and you have six chances to win any of these
wonderful prizes.

And you can be a winner in another way.
Por besides being eligible to win thousands
of Sweepstakes prizes, you can also receive
a package of free gifts and examine the )

(turn to next page, please)
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Kingsport, Tennessee Sweepstakes Book in the "NO" envelope.
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Lz w beautiful new book from keader's Digest: OUA -
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$250,600.00 SWEEPSTAKES about fantastic creatures and inccedible
L vonders as far away as the stars or as close
.. " as your own backyard! ’ .
This s fo certify that Previous Sveegsta kes winners live ia
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Sweepstakes prizes, you must retugn
your Sweepstakes Book of Lucky Humkers
before March €4, Mr. Windle.
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along witn your entire Sweepstakes Bcok today,

Miss Wilson and Why not do it right now?

Mr. Wilson,
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Kingsport, Tennessee ) Cd/n'fe’n, ;&az)(—q»’_.-

to receive a Lucky Number

Sincerely.

k 0 B 2 9 7 O 2 3 A To be eligible for al! prizes, mai! back tkis entire Sweepstakes

book to Reader's Digezt, Pieasantvilie, New York 16570
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Par. 6. By and through the use of the above-quoted statements and
representations, and others of similar import and meaning not ex-
pressly set out herein, respondent represented, directly or by impli-
cation, that:

(a) 144,000 prizes worth $999,000 in retail were to be awarded to
individuals who held winning tickets in the January 1966 Reader’s
Digest $999,000 Sweepstakes.

(b) 15,580 prizes worth $150,000 at retail were to be awarded to
individuals who held winning tickets in the Spring 1966 Reader’s
Digest $150,000 Sweepstakes

(c) 91,830 prizes worth $300,000 at 1'eta11 were to be awarded to
individuals who held winning tickets in the Fall 1966 Reader’s Digest
$300,000 Sweepstalkes.

(d) 155,651 prizes worth $999,000 at retail were to be awarded to
individuals who held winning tickets in the January 1967 Reader’s

Digest $999,000 Sweepstakes.

(e) 8,380 prlzes worth $1oO 000 at retail were to be awarded to
1ndlv1duals who held winning tickets in the Spring 1967 Reader’s
Digest $150,000 Sweepstalkes.

(f) 45,606 prizes worth $300,000 at retall were to be awarded to
1nle1dlnls who held winning tickets in the Summer 1967 Reader’s
Digest $300,000 Sweepstakes.
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(g) 106,667 prizes worth $999,000 at retail were to be awarded to
individuals who held winning tickets in the J anuary 1968 Reader’s
Digest $999,000 Sweepstakes. : ‘

(h) 31,611 prizes worth $150,000 at retail were to be awarded to
individuals who held winning tickets in the Spring 1968 Reader’s
Digest $150,000 Sweepstakes. _

(1) 31,526 prizes worth $300,000 at retail were to be awarded to’
individuals who held winning tickets in the Summer 1968 Reader’s
Digest. $300,000 Sweepstakes. Co

(J) 86,191 prizes worth $299,000 at retail were to be awarded to
individuals who held winning tickets in the Holiday 1968 Reader’s
Digest $299,000 Sweepstakes. )

(k) 101,751 prizes worth $999,000 at retail were to be awarded to
individuals who held winning tickets in the J anuary 1969 Reader’s
Digest $999,000 Sweepstakes. e

(1) Individuals who submitted tickets bearing winning numbers in
accordance. with the rules had only to mail the ticket to “Reader’s
Digest” or to the Reuben H. Donnelley Corporation in order to claim
and obtain a prize.

(m) Individuals who participated in respondent’s “sweepstales”
had a reasonable opportunity to win the represented prizes.

(n) All of the represented prizes in respondent’s “sweepstakes” had
been purchased before or during the time the “sweepstakes” were in
progress for individuals who held winning tickets.

(o) ‘Tickets received by individuals are “ “Jucky’ number tickets”
and as such are winning tickets which will entitle the recipient to
a prize.

(p) Individuals who receive respondent’s promotional materials
have been “selected,” “chosen,” or are “one of the few people * * *
to be invited” to participate in the respondent’s “sweepstakes;” and
that such selection is restricted to a significantly limited number of
individuals.

(q) Simulated checks, “money” and other negotiable instruments
and simulated “New Car Certificates” received by individuals from the
respondent are valuable and can be cashed, redeemed, or exchanged for
United States currency or for anew car.

(v) Individuals who participate in respondent’s “sweepstakes”
and agree to.its negative option plan, in addition to being eligible
to win the represented prizes, will receive a gift having some retail
value. ’

Par. 7. In truth and in fact :

(a) 144,000 prizes worth $999,000 were not awarded to individuals



READER’S DIGEST ASSOCIATION, INC. 705.
696 Complaint

who participated in the “sweepstakes”. Approximately 58,696 prizes
having an approximate retail value of $387,590 were in fact awarded.
(b) 15,580 prizes worth $150,000 were not av raarded to individuals
who participated in the “sweepstakes”. Approximately 5,571 prizes
having an approximate retail value of $56,339 were in fact awarded.’
(c¢) 21,830 prizes worth $300,000 were not awarded to individuals
who participated in the “sweepstakes”. Approximately 5,947 prizes
Laving an approximate retail value of $96,202 were In fact awarded.
(d) 155,651 prizes worth $999,000 were not awarded to individunals
who participated in the “sweepstakes”. Approximately 63,432 prizes
having an approximate retail value of $494,881 were in fact awarded.
(¢) 8,880 prizes worth $150,000 were not awarded to individuals
who participated in the “sweepstakes”. Approximately 3,826~ prizes
having an approximate retail value of $70,545 were in fact awarded.
(f) 45,606 prizes worth $300,000 were not awarded to individuals
who participated in the “sweepstakes”. Approximately 14,903 prizes
having an approximate retail value of $119,433 were in fact awarded.
(g) 106,667 prizes worth $999,000 were not awarded to individunals
who participated in the “sweepstakes”. Approximately 45,863 prizes
having an approximate retail value of $488,572 were in fact awarded.
(h) 31,611 prizes worth $150,000 were not awarded to individuals
who participated in the “sweepstakes”. Approximately 12,138 prizes
having an approximate retail value of $90,618 were in fact awarded.
(i) 81,526 prizes worth $300,000 were not awarded to individuals
who participated in the “sweepstakes”. Approximately 11,352 prizes
having an approximate retail value of $164,722 were in fact awarded.
(j) 36,191 prizes worth $299,000 were not awarded to individuals
who participated in the “sweepstakes”. Approximately 12,037 prizes
having an approximate retail value of $120,009 were in fact awarded.
(k) 101,751 prizes worth $999,000 were not awarded to individuals
who participated in the “sweepstakes”. Approximately 40,517 prizes
having an approximate retail value of 441,789 were in fact awarded.
(1) Individuals who submitted tickets bearing winning numbers
in accordance with the rules were asked to or had to do more than
mail the ticket to “Reader's Digest” or to the Reuben H. Dennelley
Corporation in order to claim and obtain a prize. Such individuals were
asked to or had to comply with previously undisclosed terms and
conditions. Individuals who mailed tickets bearing winning numbers
which entitle them to third and fourth prizes ave informed that they
are to submit an aflidavit before they can obtain a prize. Individuals
who receive winning tickets which entitle them to first and second
prizes are subjected to interviews by private detectives before they
can obtain a prize.
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(m) Individuals who participated in mspondent’s “sweepstakes”
were not afforded a reasonable opportunity to win the represented
prizes. For example, the January 1968 Reader’s Digest $999,000
Sweepstakes referred to in Paragraphs 6 (g) and 7(g) hereof offered
106,667 prizes consisting in part of 50 first prizes, which were a choice
of either luxury cars or $5,000 cash; and 100 second prizes which
were a choice of either sports cars or $3,000 cash. Respondent distrib-
uted approximately 53,106,000 tickets to the public. Fifty-five tickets
carried winning numbers which entitled the recipient to a first prize,
and 110 carried winning numbers which entitled the recipient to a sec-
ond prize. As a result, participants in the January 1968 Reader’s
Digest $999,000 Sweepstakes had one chance in approximately 980,000
to win a first prize and one chance in approximately 480,000 to win a
second prize. ' A

(n) Most of the enumerated prizes were not purchased by the re-
spondent either before or during the time its “sweepstakes™ were in
progress. Most of the 1)1-1/05 were pur chased only after the termination
of the “sweepstakes.”

(0) Most of the tickets designated as “‘lucky’ nﬂmber tickets”
are not winning tickets and do not entitle the recipient to a prize.

(p) Individuals who receive respondent’s promotional ‘materials
have not been “selected,” “chosen” nor are “one of the few people * * #
to be invited” to participate in the respondent's “sweepstakes” and
such selection is not vestricted to a significantly limited number of in-
dividuals. Respondent distributes such advertising and promotional
material to millions of individuals whose names and addresses have
been obtained from a list of purchasers of its products or from sub-
scribers to its magazine and from purchased mailing lists.

(q) Simulated checks, “money™ and other negotiable instruments
and simulated “New Car Certificates” received by individuals from
the respondent are not valuable and cannot be cashed, redecmed, or
exchanged by recipients for United States currency or for a new ear.

(r) Individuals who participate in respondent’s “sweepstalkes” and
agree to its negative option plan do not receive a gift having some
retail value. Such individuals often receive a 24 page booklet con-
taining anecdotes or similar material from previously published edi-
tions of Reader’s Digest magazines.

Par. 8. In tonnection with the promotion of its products, in many
instances, respondent provides the same form for the use of indi-
viduals who wish to purchase the advertised products and enter its
“sweepstakes” as for persons who wish merely to enter the “sweep-
stakes;” instructions in this regard on the form are unclear and con-
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fusing, and cause the inadvertent purchase of the advertised pr oducts
by persons who intended only to enter respondent’s “sweepstakes.’

Par. 9. In the course and conduct of respondent’s “sweepstakes,”
the 1'espondu1t often uses the names and addresses of individuals who
on previous occasions have purchased its products or have subscribed
to Lleader’s Digest for promotional purposes.

At the time such individuals purchased these products or subscribed
to Reader's Digest magazine, they were not informed that their names
and addresses would be used for such purposes. Further, respondent
has never asked for nor obtained the consent of these individuals to
use their names and addresses.

Therefore, the aforesaid acts and practices were and are unfair,
false, misleading and deceptive.

Par. 10. In the course and conduct of its business and at all times
mentioned herein, respondent has been in substantial competition in
commerce with corporatlons, firms and individuals in the sale ot maga-
zines, books and other products.

Par. 11. The use by respondent of the aforesaid false, misleading
and deceptive statements, representations and practices has had, and
now has, the capacity and tendency to mislead members of the pur-
chasing pubhc into the erroneons and mistaken belief that said state-
ments and representations were and are true and has induced many
members of the public to participate in respondent’s s “sweepstakes”
and into the purchase of substantial quantities of respondent’s maga-
zines, books and other products by reason of said erroneous and mis-
t.L]\Ln belief.

Par. 12. The aforesaid acts and practices of the respondent as
herein alleged were and are all to the prejudice and injury of the
public fnnd of respondent’s competitors and constituted, and now
constitute, unfair methods of (’OlTlpOtlth]’l in commerce and unfair
and deceptive acts and practices in commerce, in violation of Section 5
of the Federal Trade Commission Act.

Drciston AND Orper

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the réspondent having been furnished thereafter with a
copy of a draft of complaint which the Burean of Consumer Protec-
tion proposed to present to the Commisison for its consideration and
which, if issued by the Commission, wonld charge respondent with vio-
Iation of the Federal Trade Commission Act; and

&
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The respondent and counsel for the Commission having thereafter
executed an agrecment containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement
is for settlement purposes only and does not constitute an admission
by respondent that the law has been violated as ‘Ll]eged in such com-
plaint, and waivers and other provisions as required by the Commis-
sion’s rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondent has
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the exccuted
consent agreement and placed such agreement on the public record
for a period.of thirty (80) days, and having duly considered the com-
ments filed thereafter pursuant to Section 2.34(b) of its rules, now,
in further conformity with the procedure prescribed in such rule, the
Commission hereby issues its complaint, makes the following juris-
dictional findings, and enters the following order:

1. Respondent Reader’s Digest Association, Inc., is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of Delaware, with its office and principal place of business
Jocated at New Castle, New York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this procecding and of the respondent, and the proceeding
is in the public interest.

: ORDER

I

It is ordered, That Reader’s Digest Association, Inc., a corporation,
and its officers, agents, representatives and employees, directly or
through any corporate or other device, in connection with the prepa-
ration, advertising, sale, distribution or use of any “sweepstakes,”
“eiveaways,” contest, game, or any other similar promotional device
in commerce, as commerce” 1s defined in the I‘ederal dee Commis-
sion Act, cease and desist from:

A. (1) Failing to disclose clearly and conspicuously the total
number of prizes which will be awu'ded, the nature of the prizes,
the approximate value of each prize, and the approximate nu-
merical odds of winning each such prize ; Provided, however, That
in a promotional device in which the odds cannot be determined
with reasonable accuracy, respondent shall clearly and conspicu-
ously disclose the approximate number of individuals to whom the
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promotional device is being dlssumn.lted it such fact may be
reasonably determined.

(2) Failing to award and distribute all prizes of the value and
type represented.

(3) Representing directly or by 1mphcmt10n that the number
of participants has been significantly limited ; or that any person
has been especially selected to win a prize.

(4) Using the word “lucky” to describe any number, ticket,
coupon, symbol, or other entry ; or representing in any other man-
ner directly or by implication that any number, ticket, coupon,
symbol, or other entry confers or will confer an advantage upon
the recipient that other recipients will not have or is more likely
to win a prize than are others, or has some value that other entries
do not have.

(5) Failing to disclose clearly and consplcuously all terms and
conditions w1th which individuals who hold winning entries will
be asked to or must comply in order to obtain a prize.

(6) Representing directly or by implication that prizes have
been purchased or contracted for unless they have in fact been
purchased or contracted for before the “sweepstakes,” “give-
aways,” contest game or other promotional device begins.

(7) Failing to furnish to requesting individuals a complete list
of the names of winners of all prizes having a retail value of $15
or more, together with the city and state of and prize won by each.

(8) Failing to maintain for five years after the conclusion
of the promotional device adequate records (a) which disclose
the facts upon which any of the representations of the type de-
seribed in Paragraphs 1-7 of this order are based, and (b) from
which the validity of the representations of the type described in
Paragraphs 1-7 of this order can be determined.

(9) Failing to furnish upon the request of the Federal Trade
Commission :

(a) a complete list of the names and addresses of the win-
ners of each prize, and an exact description of the prize, in-
cluding its approxnnate value;

(b) a list of the winning numberb or symbols, if utlhzed
for each prize;

(c) the total number of coupons or other entries
distributed ;

(d) the total number of participants in the promotional
device;

(e) the total number of prizes in each category or denoml-
nation which were made available; and



710 FEDERAL TRADE COMMISSION DECISIONS
Decision and Order 79 F.T.C.

(f) the total number of prizes in each category or denomi-
nation which were awarded.

B. Engaging in the preparation, promotion, sale, distribution,
or use of any “sweepstakes,” “giveaways,” contest, game, or other
similar promotional device unless the following are disclosed
clearly and conspicuously in the advertising and promotional ma-
terial concerning such devices:

(1) the total number of prizes to be awarded

(2) the exact nature of the prizes, their approximate value
and the number of each;

(8) all terms, conditions and obligations with which individ-
uals will be asked to or must comply in order to obtain a prize;

(4) the approximate numerical odds of winning each prize;
Provided, however, That in a promotional device in which the
odds cannot be determined with reasonable accuracy, vespond-
ent shall clearly and conspicuously disclose the approximate num-
ber of individuals to whom the promotional device is being dis-
seminated if such fact may be reasonably determined.

(5) the geographic area or states in which any such device 1s
used.

1T

1t is ordered, That Reader’s Digest Association, Inc., a corporation,
and its officers, agents, representatives and employees, directly or
through any corporate or other device, in connection with the publica-
tion, advertising, offering for sale, sale, or distribution of magazines,
books, or other products in commerce as “commerce” is defined in the
Federal Trade Commission Act, cease and desist from:

C. (1) Failing to obtain the express written or oral consent of
individuals before their names are used for a promotional pur-
pose in connection with a mailing to a third person.

(2) Failing to disclose clearly and conspicuously the approxi-
mate value of any gift or other item furnished without charge, or
at a nominal charge, or at a cost substantially below its retail
value, to any purchaser or prospective purchaser of respondent’s
products.

(8) Using or distributing simulated checks, currency, “new car
certificates;” or using or distributing any confusingly simulated
item of value.

(4) Failing to disclose clearly and conspicuously on the order
form, return reply coupon or similar material the way in which
persons may participate in respondent’s promotional devices with-
out making or committing themselves to a purchase, or incurring



HELIX MARKETING CORP., ET AL, 711
696 Complaint

any other obligation, or agreeing to any other act or condition;
and offering any product for sale when all of the terms and con-
ditions of the offer are not explained “fully and clearly and set
forth conspicuously on any ovder form furnished with the offer
to be used to order the product.
1t is further ordered, That the respondent corporation shail forth-
with distribute a copy of this order to each of its operating divisions,
1t is further ordered, That the respondent notify the Commission
at least thirty (30) days prior to any proposed change in the corpo-
rate respondent such as dissolution, assignment or sale resulting in the
emergence of successor corporations, the creation or dissolution of sub-
sidiaries, or any other change in the corporations which.may afiect
compliance with this order. -
1t is further ordered, That the respondent herein shall, within sixty
(60) days after service upon it of this order, file with the Commis-
sion a report in writing setting forth in detail the manner in which
they have complied with this order: Provided, however: That with
respect to those portions of Paragraphs I(A)(1) and (L) (B) (4)
which cover the disclosure of odds, a second such report shall be filed
within sixty (60) days after December 1, 1971, the date on which the
portions of the aforesnid paragraphs which cover the diselosure of
odds shall take effect.

Ix e MATTER OF

HELIX MARKETING CORPORATION , ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OrF THE
FEDERAL TRADE COMMISSION ACT

Docket ¢-2076. Complaint, Nov. 3, 1971—Deccision, Nowv. 3, 1971%

Consent order requiring a New York City seller of articles of wearing apparel
and nine affiliated firms in other cities who sell their goods to individuals,
some 3000 ‘ personal shoppers,” who in turn sell to the consuming publie
to cease misreprerenting the amount of money respondents’ customers can
earn, failing to disclose the liability of the customer for the gonds in his
possession, making threats of legal action against delinguent debtors through
the use of spurions documents and by phone calls aud letters, and failing
to maintain adequate records documenting any matter covered in this order.

*Spanish translation of decision and order follows English version of order.
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