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the Commission’s opinion concerning respondents’ motion to dismiss
the complaint issued October 29, 1971, and upon an examination of the
materials produced pursuant to our decision today on their motion for
production of Commission files, respondents’ need for all or some part
of the materials sought by the instant subpoena is already mooted.

Accordingly, we are sustaining the hearing examiner’s decision to
quash the subpoena for the reasons stated in this opinion. We agree
with the examiner that the mere fact that Mr. Rowse wrote an article
about the efforts of Congressman Rooney to spur government action
against magazine sales subscription industry practices is not a suffi-.
cient basis for granting the subpoena.

Accordingly, we approve the hearing examiner’s ruling that the
subpoena to Mr. Rowse be quashed.

Chairman Kirkpatrick did not participate in this matter.

OrpEr DENYING INTERLOGUTORY Arrear. From EXAMINER’S
OrpErR GranTING MOTION TO QUASH SUBPOENA

Respondents the Hearst Corporation and Periodical Publishers’
Service Bureau, Inc., having filed an interlocutory appeal from the
hearing examiner’s September 23, 1971 Order Granting Motion to
Quash Subpoena to Arthur E. Rowse; and

The Commission having considered said appeal and the answer
of Mr. Rowse in opposition thereto, and having determined, in ac-
cordance with the views expressed in the accompanying opinion that
respondents’ appeal should be denied ;

1% is ordered, That respondents’ appeal from the hearing examiner’s
September 23, 1971 order granting the motion to quash the subpoena
to Mr. Rowse be, and it hereby 1s, demed

Chairman Kirkpatrick not participating. -

THE HEARST CORPORATION, ET AL.

Doclet 8832. Order and Opinion, Dec. 6, 1971

Order and opinion ' vacating subpoena duces tecum and remanding case to hear-
ing examiner for reconsideration.

OrpEr Vacaring SuproENa Duces TrcuM AND REMANDING TO
Hraring EXaMINER FOrR RECONSIDERATION

This matter is before the Commission on its own motion. Respond-
ents the Hearst Corporation (Hearst) and Periodical Publishers’ Serv-
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ice Bureau, Inc. (Periodical), applied to the hearing examiner, under
Section 3.36 of the Commission’s Procedures and Rules of Practice,
for a subpoena duces tecum directed to Charles A. Tobin, Secretary,
Federal Trade Commission, to produce specified documents contained
in the Commission’s records. Alternatively, Hearst and Periodical re-
quested disclosure of the documents under 5 U.S.C. § 552 (1970) (the
“Freedom of Information Act”). The examiner, on August 13, 1971,
granted the motion for subpoena pursuant to Section 8.86 of the Com-
mission’s rules and to the provisions of 5 U.S.C. § 552.

By order dated September 1, 1971, the Commission, on its own mo-
tion, stayed the September 1st return date of the subpoena and by order
dated December 6, 1971, the Commission, again on its own motion,
placed the hearing examiner’s order authorizing the subpoena on its
docket for review pursuant to Section 3.36(e) of the Commission’s
rules.

Apart from the merits of the request for information, it is nedessary-
to comment on the procedural aspects of seeking documents under the
Freedom of Information Act by means of a motion for subpoena ad-
dressed to the hearing examiner. This procedure raises issues concern-
ing the relationship of the Commission’s discovery rules to the Infor-
mation Act. The Information Act was intended to enlarge and clarify
the right of access by the public to documents in administrative files. It
is not concerned with discovery procedures applicable to adjudicative
proceedings, and does not authorize the issuance of subpoenas. The con-
gressional committee report states that the Act “is not intended to give
a private party indirectly any earlier or greater access to investigatory

“files than he would have directly in such litigation or proceedings.”*
Conversely, it should be noted that the materials which are discover-
able by a party under Section 3.36 of the rules include material which
is not available to the public under the Information Act.

* While respondents in Commission proceedings are members of the
public and consequently may request access to Commission records un-
der the Information Act like any other member of the public, such re-
quests should not be confused with subpoenas for Commission records
under Section 3.36 of the rules. As the Commission has previously
noted, “requests for documents and information under the Freedom of
Information Act are inappropriate when made within the framework
of an adjudicative proceeding.” 2 Thus, a respondent’s request for ac-

1 H.R. Rep. No. 1497, 89th Cong., 2d Sess., at 11 (1966).
2 Ash Grove Cement Co., Docket 8785 (Order dated July 15, 1970).
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cess under the Information Act should not take the form of a motion,
to the examiner.® The application should be made pursuant to Section
4.11 of the rules, directly to the Commission, addressed to the Secre-
tary.* Furthermore, inasmuch as a respondent’s request under the In-
formation Act is a separate matter from the pending adjudicatory pro-
ceeding the pendency of such a request is no ground for suspending or
postponing the hearing in the proceeding.

Because respondents’ request under the Freedom of Information Act
was not properly before the hearing examiner, who lacked authority to
issue a subpoena under the Act, that portion of his order granting the
subpoena pursuant to the Act must be vacated. To avoid unnecessary

‘delay, however, the Commission will not exclude the request from its
consideration because of the improper procedural approach, but will
treat the motion for subpoena as a request under the Act.

In order to facilitate consideration of the request for access, the staff
is directed to gather any documents specified in the request to which
the applicants are entitled under the Freedom of Information Act.
The stafl is further directed to keep a detailed record of the time ex-
pended in gathering such records to enable the Commission to deter-
mine the search fee to be charged pursuant to Rule 4.8(c). It should be
noted that in determining whether the applicants are entitled to access
to the records under the Information Act, the Commission will be
acting in a purely administrative rather than in an adjudicative ca-
pacity. Consequently, problems relating to ex parte communications,
which might arise in an adjudicative context, will not be present.

The hearing examiner also granted respondents’ motion for sub-
poena under Section 3.36 of the Commission’s rules. A cursory reading
of the subpoena specifications, which are extremely broad, raises doubts
as to whether the material to be produced is specified “as exactly as
possible” and whether there has been a sufficient showing of “the rea-
sonableness of the scope of the application” as required by Section 3.36
(b). Our granting respondents access to the material to which they are
entitled under the Freedom of Information Act, however, will moot

3 Section 3.22 of the rules, which states that during the time a proceeding is before a
hearing examiner, all motions therein, except those filed under Section 3.42(g) (disqualifi-
cation of hearing examiner) shall be addressed to the hearing examiner, does not apply
because a request under the Information Act is not a discovery motion in the adjudicative
proceeding.

4 The Commlssmn is aware of language in a prior opinion which may be construed to
indicate that a different procedure should be followed. Koppers Co., Docket 8755 (Order
dated July 2, 1968 [74 F.T.C. 1579]). To the extent that such language conflicts with
the present opinion, it is disapproved.
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the issue of their right to the same records under Section 3.36. Also,
our disposition of respondents’ Appeal from Denial of Motion to Dis-
miss Complaint may render much of the material specified in the sub-
‘poena no-longer relevant to respondents’ case. It is appropriate, there-
fore, that we vacate the examiner’s order of August 13, 1971, and re-
mand the matter to him for a reconsideration, il the light of our denial
-of respondents’ appeal, of the general relevancy of any material re-
‘spondents originally requested which has not been made available to
them under the Information Act. Accordingly,

1t is ordered, That the hearing examiner’s Order Authorizing Sub-
poena for Documents in Commission Records, dated August 13, 1971,
‘be, and it hereby is, vacated and the matter remanded to the hearmtr
-examiner for the reasons expressed in this opinion.

Chairman Kirkpatrick not participating.

PHILIP MORRIS, INCORPORATED

Doclket 8838. Order and Opinion, Dec. 6, 1971

‘Order granting complaint counsel’s appeal from the hearing examiner’s order
staying the proceedings pending the United States Supreme Court’s decision
in Federal Trade Commission v. The Sperry and Hutchinson Co., 405 U.S.
233; vacating and setting aside hearing examiner’s order of Sept. 23, 1971 ;
denying respondent’s motion for a stay of all further proceedings ; and re-
manding the matter to the hearing examiner for further proceedings.

‘OrpER AND OPINION GRANTING APrEAL, SErTING ASTDE EXAMINERS
Orper WaICH Stavs ProcrEpING, AND REMANDING For FURTHER
Procerpines

This matter is before the Commission upon complaint counsel’s in-
‘terlocutory appeal, filed November 5, 1971, from the hearing examin-
-er’s order staying the proceeding herein pending the United States
Supreme Court’s decision in Federal Trade Commission v. The Sperry
and Hutchinson Co., No. 70-70, October Term 1971 (S&H) [405 U.S.
233, 1972], requestmo that the Commission reverse the hearing ex-

aminer; and upon respondent’s answer thereto filed November 23,
19712

1The Commission, by order issued November 1, 1971, granted complaint counsel’s re-
quest for permission te file interlocutory appeal.

470-883—73———66

G
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The hearing examiner had no authority to order a stay in this pro-
ceeding on the ground of the possible effect of the decision in the S&H
case. A question such as this is not directed to the hearing examiner’s
fact-finding function. Rather, it is addressed to the Commission’s ad-
ministrative discretion. Graber Manufacturing Company, Inc., Docket.
No. 8088, 66 F.T.C. 1548 (1964) ; O.K. Rubber Welders, Inc., et al.,
Docket No. 8571, 63 F.T.C. 2213 (1968). COf. First Buckingham
Commumity, Inc., Docket No. 8750, Order Vacating Initial Decision
and Dismissing Complaint, May 20, 1968 [78 F.T.C. 938]; United
Brands Company, Docket No. 8835, Order and Opinion of the Com-
mission Denying Respondent’s Motion to Postpone Hearings and Dis-
miss Complaint, November 18, 1971 [p. 1005 herein]. Since the hearing
examiner had no authority to rule on respondent’s motion requesting a
stay, he should have certified it to the Commission. As the matter has
now been fully briefed on both sides on the appeal of complaint coun-
sel and respondent’s answer thereto, the Commission will proceed to
consider the issue as though it were before it de novo.

Respondent argues that there is a fundamental legal issue which
is common to both this case and the S&H case, that is, the scope of
the term “unfair” in Section 5 of the Federal Trade Commission Act.
It asserts that the framing of the issues in this case, the scope of dis-
covery and the character of the evidence to be presented at the hearing
could be significantly affected by the Supreme Court’s disposition
of the ScH case. Thus it states that a stay in the proceeding will pro-
mote the orderly and efficient administration of this case and, further,
that it can result in no possible harm to the public interest since as-
sertedly the practice challenged in the complaint was discontinued by
respondent more than eight months ago.

We have carefully considered respondent’s position, but we do not
think the arguments made justify a suspension of the proceeding in
this matter for an indeterminate period of time. The two cases are
not so closely related that the Supreme Court’s decision in Sd:/Z will
likely have a bearing on the taking of the evidence in this case. More-
over, respondent has made no showing of any harm or injury which
it will suffer by the continuation of this proceeding other than the
inconvenience and the expense of continuing to defend itself, but such
alone are not sufficient grounds to justify a suspension.

Finally, we conclude that a stay in the proceeding of an indefinite
duration would, in fact, lead to excessive delay in finally disposing of
this case on its merits.
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In all the circumstances, we have come to the conclusion that re-
spondent’s request for suspension.has not been justified and that it
should be denied. Accordingly,

1t is ordered, That complaint counsel’s appeal be, and it hereby is,
granted.

1t is further ordered, That the hearing examiner’s order staying
further action in this proceeding, filed September 23, 1971, be, and it
hereby is, vacated and set aside. ’

It is further ordered, That respondent’s motion filed July 13, 1971,
for a stay of all further proceedings pending the Supreme Court’s
decision in Federal Trade Commission v. The Sperry and Hutchinson
Co.be, and it hereby is, denied. :

It is further ordered, That this matter be, and it hereby is, re-
turned to the hearing examiner for further proceedings in accord-
ance with the Commission’s Rules of Practice.

ASH GROVE CEMENT CO.

Doclet 8785. Order, Dec. 8, 1971

Order vacating examiner’s order of Oct. 12, 1971, which granted in part and
denied in part the motion of third parties in regard to certain parts of
subpoenas served on them.

Orper Runing ON APPEALS

This matter is again before the Commission upon the joint appeal
of Missouri Portland Cement Company (Missouri Portland) and
Botsford Ready Mix Company (Botsford), third parties in this pro-
ceeding, from the hearing examiner’s order of October 12, 1971, grant-
ing in part and denying in part their motion for a protective order
with respect to some of the specifications of subpoenas served upon
them on the application of respondent.

Previous appeals involving those subpoenas resulted in Commission
orders of November 19, 1970 [77 F.T.C. 1671], and March 2, 1971
[78 F.T.C. 1566]. These appeals concerned the request by Missouri
Portland and Botsford for “Mississippi River” treatment of the speci-
fications of the subpoenas, the term “Mississippi River” being derived
from the type of protective order entered by the Commission in a
proceeding entitled In the Matter of Mississippi River Fuel Cor-
poration, Docket 8657 [69 F.T.C. 1186]. After issuance of the Com-
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mission’s order of March 2, 1971, remanding the matter to the hearing
examiner, he set a prehearmg con;ference for April 2, 1971, to select
an accountmg firm with regard to the specifications to receive Missis-
sippt River treatment, and to consider the necessity for any further
protective order as to the other specifications of the subpoenas. At.
the prehearing conference, counsel for Missouri Portland and Botsford
refused to produce any documents in response to specifications 2, 3,
4,5,7,9, and 10 of the Botsford subpoena and specifications 4, 5, 6, 7,

and 8 of the Missouri Portland subpoena on the grounds that Z!l 8815~
sippt Biver treatment should be extended to all of those specifications
as well as the two specifications which were to receive such treatment,
and counsel specifically refused to consider any other type of pro-
tective order. .

On September 3, 1971, the Commission filed for enforcement of the:
subpoenas in the United States District Court in Kansas City, Mis-
souri, and on September 9, 1971, the Court ordered officials of Missouri
Portl‘md and Botsford to show cause why the subpoenas should not be:
enforced. On September 29, 1971, Missouri Portland and Botsford
reconsidered their previous refusal to supply data under a protective
order other than a Mississippi River order and filed with the hearing
examiner a motion for a protective order with regard to some of the
spemﬁcatlons of the sabpoenas By order of October 12,1971, the hear-
ing examiner granted in part and denied in part the motion for a pro-
tective order.

The issue raised by this appeal is whether the hearing examiner:
should consider an offer to produce data, in return for confidential
treatment, after the Commission has filed for enforcement of the sub-
poenas. Missouri Portland and Botsford had previously specifically re-
Tused to consider such treatment, and the Commission, relying on this
refusal to negotiate, proceeded to prepare and file an enforcement ac-
tion in the United States District Court in Kansas City, Missouri. The
hearing examiner should not have considered further applications with
respect to those subpoenas after the filing of the enforcement action. To
do so is to interfere with the jurisdiction of the court and to encourage
delay in the prosecution and completion of that lawsuit. Accordingly,

It is ordered, That the ‘Lppeal by Missouri Portland and Botsford
from the hearm« examiner’s order of October 12, 1971, be, and it he1e-
by is, denied.

1t is furﬂaer ordered, That the hearing examiner’s order of Octo-
ber 12, 1971, granting in part and denying in part the motion for
protective order, be, and it hereby is, vacated.
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MISSOURI PORTLANT CEMENT COMPANY

Docket 8783. Order, Dec. 27, 1971

‘Order overruling the examiner’s quashing of specification 6 of subpoenas duces
tecum directed to seven third-party competitors of respondent, and returning
the matter to the examiner for fashioning and issuance of an appropriate
protective order. ‘

OrpER GRANTING INTERLOCUTORY APPEAL AND RETURNING MATTER
T0 HEARING EXAMINER

This matter having come before the Commission upon respondent’s
appeal, filed September 28, 1971, from the hearing examiner’s clarifi-
cation on remand dated September 17, 1971, of rulings quashing spe-
cification 6 of respondent’s subpoenas duces tecum directed to seven
third-party competitors of respondent in response to the Commis-
sion’s request of August 23, 1971, for clarification as to his bases or rea-
sons for such rulings, including “whether he considered the requested
data relevant for purposes of discovery;” and

It appearing to the Commission that no bases or reasons have been
shown to justify quashing specification 6 of said subpoenas duces tecum
In view of the finding by the hearing examiner that the relevancy of the
material sought thereby to the subject matter “appeared subject to
plausible argument,” and in view of the fact that alleged competitive
damage in affording respondent access to sensitive commercial data is
an inappropriate basis for quashing said specification; and

It further appearing to the Commission that production of the in-
formation sought should be directed, and that the sensitive information
can be adequately shielded by an appropriate protective order; and

The Commission therefore having determined that the hearing ex-
aminer’s order quashing specification 6 of the subpoenas duces tecum
in question should be overruled, and that the matter should be returned
to the hearing examiner for the fashioning and issuance of an appro-
priate protective order :

1t is ordered, That respondent’s appeal be, and it hereby is, granted.

1t is further ordered, That the hearing examiner’s order filed Sep-
tember 17, 1971, quashing specification 6 of the subpoenas duces tecum
be, and it hereby is, overruled. ‘

18 is further ordered, That this matter be, and it hereby is, returned
to the hearing examiner for the fashioning and issuance of an appropri-
ate protective order.

With Commissioner MacIntyre not concurring.



ADVISORY OPINIONS WITH REQUESTS THEREFOR*

Use of Terms “Golden Finish,” “Gold Brushed,” and “Golden
Manner,” as Deseriptive of Costume Jewelry Containing a
Gold Coating of Ten-Karat Fineness and Three-Millionths.
to Five-Millionths of an Inch Thick. (File No. 713 7031)

Opinion Letter
Jury 2,197t

Dear Mr. JoNzs:

This is in response to your letter of January 22,1971, requesting an
advisory opinion on the use of the terms “gold finish,” “golden finish,”
“gold brushed,” and “golden manner,” as descriptive of costume
jewelry containing a gold coating of ten-karat fineness and 3/1,000,-
000ths to 5/1,000,000ths of an inch thick.

As the Commission understands the facts, the fineness and thickness
of this jewelry falls within the description guidelines for “gold
flashed,” or “gold washed” jewelry as set out in Rule 22C(3) of the
Commission’s Trade Practice Rules for the Jewelry Industry. The
Commission believes that, if it were to sanction the use of these new
terms, it may result in a proliferation of meaningless descriptive terms
and would tend to confuse not only the jewelry industry but the aver-
age consurer as well.

The Commission, therefore, cannot approve the use of the terms you
propose.

By direction of the Commission.

+Prior to October 29, 1969, in conformity with the policy of the Commission, advisory
opinions were confidential and available to the public only in digest form. Digests of
advisory opinions v.ere published in the Federal Register. The policy was changed on
October 29, 1969, to provide for publication of advisory opinions and requests therefor,
including names and details, when rendered, subject to any limitations on public disclosure
arising from statutory restrictions, the ‘Commission’s rules, and the public interest. The
policy was again changed on December 22, 1971, to provide for the placement in the Commis-
sion’s public Tecord of advisory opinjons and requests therefor, including names and
detoils, immediately after the requesting party has received the Commission’s advice,
subject ‘to any limitations on public disclosure arising from statutory restrictions, the
Commission’s rules, and the public interest.

In the case of requests for advice concerning proposed mergers, the requests together with
supporting materials are placed on the public record as soon after they are received as
circumstances permit, except for information for which confidential classification has been
requested, with & showing therefor, and which the Commission, with due regard to statutory
restrictions, its rules, and the public interest, has determined should not be made public.
Any advice given under Section 1.3 of the Commission’s Rules of Practice concerning pro-
posed mergers, together with a statement of supporting reasons, are published when given..
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;028 ; Request
Supplemental Letter of Request

MarcH 26, 1971.
Dear Mr. LeviN: o :

This is in regard to our previous correspondence concerning the
names and description of certain jewelry and in particular, to your
letter of February 4, 1971.

Initially, I must decline to reveal the name of my client as T am not
at liberty to do so. As I understand it, there is no requirement to reveal
a client’s name in order to receive an advisory opinion from the F.T.C.
In any event, if a name is needed, mine should be sufficient because
aside from my client’s interest, I as a consumer, am entitled to such
information from the Commission. :

The material which you furnished me under cover of your Febru-
ary 4, letter was helpful. However, since that time, I have been at-
tempting to advise my client regarding advertising copy describing

-the proposed line of costume jewelry. The jewelry in question is of

the “gold washed” and “gold flashed” quality, ie. 2 non-precious metal
base with between 3/1,000,000 and 5/1,000,000 of an inch of gold of
10 Karat fineness affixed by electrolytic process. The line includes ear-
rings, pendants, pins, bracelets and rings.

The problem arises as to how may such a line of costume jewelry
be promoted in advertising copy and in particular how may the gold
finish on this jewelry be described. Presently, the following deserip-
tive terms are under consideration: gold finish, golden finish, gold
brushed and golden manner. I feel that these descriptions are within
the guidelines set out by the Commission. My opinion is also strength-
ened by observation of many other jewelry advertisements using these
terms for jewelry with the same type of gold finish as we contemplate.

T would appreciate your advising me if the aforesaid terms, when
used to advertise jewelry with the above described gold finish, would
violate any rule or regulation of the Federal Trade Commission.

Since this matter is of the utmost urgency, I would indeed be grate-
ful if you would give it attention at your earliest possible convenience.

Thank you for your cooperation.

Very truly yours,
(S) Epwarp S. JONES.

Letter of Request
January 22, 1971,

GENTLEMEN :
1 represent a client who plans to market a line of costume jewelry
consisting of non-precious metals and synthetic stones.
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My client is presently considering several names for the individual
pieces of jewelry as well as the entire line. Among these names are
some using the word “J; ewelled”; e.g. “Jewelled Heirloom”. Also under
consideration are names using the word “Golden”; e.g. “Golden Owl”.
In the latter example, the piece will actually be in the shape of a mini-
ature owl of a golden color but containing no gold metal. In the former,
the stones used will be synthetic.

I would appreciate your opinion as to whether the use of these
names, as contemplated, would violate any rule or regulation of the
Federal Trade Commission. If you are of the opinion that there would
be such a violation without a further disclosure, would you indicate
what wording would be sufficient. In this regard, we are consider-
ing using the legend “Costume Jewelry” on labels and labelling.

Thank you for your cooperation in this matter.

Very truly yours,
(S) Ebpwarp S. Jones.

Promotional Assistance Plan Whereby Labels from Grocery and
Household Products May Be Redeemed When Affixed to
Designated Portions of a Book Which the Company Proposes
To Sell to Competing Retailers. (File No. 713 7030)*

Opinion Letter

Jury 1, 1971
Drar Mr. SHEPARD :

This is in response to your letter of January 11, 197 1, requesting an
advisory opinion concerning the legality of a proposed promotional
assistance plan whereby labels from grocery and household products
may be redeemed when affixed to designated portions of a book which
you propose to sell to competing retailers.

As the Commission understands the facts, retailers will be offered an
opportunity to provide their customers with personalized label re-
demption books for redemption by the issuing store. Each redeemable
page of the book will contain label depictions of several products of a
given manufacturer. Retailers need not stock any or all items on any
particular page to acquire compensation for redemption. Each retailer
may excise, prior to publication, any particular redeemable page. No
partial pagé redemption will be allowed. Participating retailers will
receive label redemption books based on the number of operable cash
registers.

The Commission has given your proposal careful consideration and

*Book cover page not published.
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has determined that it fails to provide functional availability on pro-
portionally equal terms, as required by Section 2 of the amended Clay-
ton Act. This determination is based on the feature of the plan which
allows the deletion of only full pages by the retailer.

If a retailer does not stock all items on a particular page of the label
redemption book, and yet wishes to obtain the promotional allowance,
he must in effect encourage his customers to shop elsewhere for the
labels from products he does not carry. The option of the retailer to
delete an entire page does not, in the Commission’s view, make the
offer functionally available. _

It is the Commission’s view that deletion of only full pages also
creates a situation where retailers receive disproportionate compensa-~
tion on a per product basis. Because some retailers will stock only some
of the products on a page containing several labels, the per-product
compensation received will be greater than that received by a retailer
stocking all items on a particular page.

Another area of concern stems from the method chosen for alloca-
tion of the label redemption books. It is the Commission’s view that
to base the number of books allocated to each store on the number of
operable cash registers does not provide sufficient proportionality with-
in the requirements of Section 2 of the amended Clayton Act.

By direction of the Commission.

Letter of Request
Freruary 5, 1971

Drar Mr. RoprINs:

Thanks for information and advice in your letter of January 29. It
refreshed our understanding of your Commission’s requirements.

I am sure you realize how carefully manufacturers are studying
tripartite or any other kind of promotional activities or agreements..

From our own experiences, it is difficult to get a hearing on any
new idea without first answering the question “Do you have an opinion
or o.k. from FTC?”? »

My apologies for the length of the enclosure but we have been
- writing and rewriting, editing and reediting for quite some time,
hoping to cover all details in such a way as to show the plan’s ability
to comply with your Commission’s most exacting requirements.
~ If you have any questions I would appreciate a chance to supply
answers by phone, letter or in person. A visit to Washington would be.
enjoyable.

As you might realize, we are not alone in seeking to develop new
marketing ideas and if publicity on this plan is a requisite for your
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-opinion, we trust it will be in generalities without specific mechanics,
allowing us a little lead time in “covering the territory”.
Listening for the phone and waiting for the postman, we are
Respectfully,
(S) GureNn SHEPARD.
Enclosure.

This will outline a new sales promotional or marketing program to be tested
for the first time in the Greater St. Louis Metropolitan County Area as defined
Dby the Office of Statistical Standards, U.S. Bureau of the Budget.

The plan involves a tripartite agreement between manufacturers and sup-
Dpliers of food and household products and their customers, with our firm as
third party or publishers. .

From previous experiences, we know that manufacturers will want assurance
‘that the plan is in compliance with the Clayton Act as amended by the Robinson-
Patman Act and that it follows your Commission’s most recent guidelines issued
in March and June of 1969. :

You will realize from detailed description of program that we fully appreciate
the importance of (1) properly and adequately notifying all manufacturers’
-customers. (retailers) of its availability (2) that it must be usable and suitable
for any and all customers on proportionally equal terms (3) that ample time
must be allowed for all customers to participate (4) that no customer of any
manufacturer will be required to purchase products of another manufacturer
as a condition for partipation and (5) that periodic or spot checks must be
-made to verify that customers are receiving equal treatment.

This idea is not an overnight happening but result of a long search for a-viable
marketing program which manufacturers can use as a supplement or alternate
to “cents off” labels, couponing, sampling or other product identification return
plans. : '

Succeds of test and future expansion of program depends on four factors (1)
ability to perform in compliance with the law (2) pleasing manufacturers who
pay major costs (3) sparking interest of retailers and (4) motivating consumer

" action.

We would appreciate your reviewing this plan and advising us of any defi-
ciencies under the letter or spirit of the law. You might want to take into con-
sideration the fact that this is a test and that prior to offering it in other market
areas we would be willing to submit a full report on our performanee for your
-evaluation. )

The plan . . .

offers manufacturers a practical and less wasteful method of motivating
‘consumers to buy and try their products.

offers -all retailers (customers of the manufacturers) an inexpensive, per-
-sonalized customer relations program, with a good potential for extra profits.

offers consumers a quick, convenient and attractive savings of over 20% on
purchases of food and household products.

The Overall Plan, in Brief. Detailed Description Follows

1. Publisher solicits manufacturers to sponsor products in Cash-A-Brand
Savings books, a new consumers’ savings program. Personalized copies of books
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are offered for sale to all customers of the manufacturers (retailers) within or
on fringes of defined market area. Retailers distribute books to consumers at their
store(s) or by other methods of their choosing. Books invite consumers to buy
products and save labels, box tops or other identifications removable from spon-
sored items. Various pages (maximum of 14 in test edition) will show replicas
of portions of labels, ete. to be fastened in place as proofs of purchase. Con-
sumer returns any or all filled pages to issuing retailer for cash reward of 50¢
each. Publisher recovers filled pages by reimbursing retailers for cash advanced
and paying retailer an extra 15¢ per page as a fee for handling transaction.
Filled pages are returned to manufacturer with invoice covering payments to
retailers and service charge of publishers. .

2. ‘Cash-A-Brand is not a game, lottery, sweepstakes or similar type promotion.
All customers using savings books have same opportunity for cash rewards, based
on labels, etc. returned.

The Plan in Detail

3. Principal feature is a book of 32 pages, size 834'" x 107%’’, printed in two
colors throughout on white book paper by web offset. .

4. Of the 32 pages, 28 will be offered for sale to manufacturers in unit§ of two
facing pages. Left-hand page will illustrate sponsored products, right-hand page
will show replica of portion of labels, ete. to be fastened in place by consumers
as proofs of purchase. Front cover will carry title of book, issuing retailer’s
name and address, information for consumers. Other two pages (inside front
cover and facing page 8) will include instructions to consumers on use of book,
emphasize saving features, describe easy methods of removing glued labels, ete.

5. When manufacturers’ cooperation has been obtained, an offer will be made
to all customers of the various manufacturers within the geographic boundaries
of the market area and to any others outside of, or on fringes of that area who
might be competitive to those within.

6. To sell as many books as possible and to assure that all sponsoring manu-
facturers’ customers (retailers) will have knowledge of the program, the plan
will be publicized throughout the area.

7. Publishers will contract with Direct Mail Corporation, 1533 Washington
Avenue, St. Louis, Missouri, to prepare list of each food or grocery store, super-
market, area headquarters of each chain, voluntary or cooperative group or
association and offices of each wholesaler of food and household products within
the market area. (Mailing firm estimates over 8000 names will be on this list).

8. An “Offer to All Retailers” will be mailed to above mentioned list. Offer will
describe plan in detail and show publisher’s name, address and phone number
for convenience of retailers having questions, needing further information or
desiring personal visit from publisher’s representative.

9. To further publicize the program a “Notice to All Retailers” will be pub-
lished in each of the six daily newspapers within market area (two in Missouri
and four in Illinois) on or about date offer is mailed. Published notice will give
general outline of program and invite interested retailers to contact publishers
for copy of formal offer or personal visit and explanation by representative.

10. Offer will be open to retailers for minimum of three months and at least
30 days prior to expiration date another offer will be made to same mailing list
and “Notice to All Retailers” will be repeated in the six newspapers.

11. Cooperating manufacturers will be advised of publisher’s methods of
notification and invited to use their own means to further publicize the program
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+to their customers and to give publisher’s name, address and phone number as
.contact.

12. Within three weeks from time offer is mailed and newspaper notices are
printed the publishers will begin a telephone survey of retailers in all parts of
the market area. Survey will check receipt of “offer”, supply answers to ques-
tions and make appointments if personal visit is required. At least five calls will
be made each business day (Monday through Triday) until expiration date of
offer. A list of these calls with store name, person talked to, day, time and re-
sponse will be kept in diary form and supplied to each sponsoring manufacturer
on weekly basis.

13. To further publicize the program, each book sold to retailers will carry a
statement from publishers, advising that books are available to all retailers
within the area and time period stated, with name, address and phone number of
publisher. y

14. Success of program depends on selling as many books as possible to re-
tailers for distribution to consumers and if other methods of-creating retailer
interest can be devised they will be used.

Details of Offer as It Will Be Made to All Retailers

15. Any and all customers of sponsoring manufacturers will be invited to pur-
chase personalized copies of Cash-A-Brand Savings Book at 3¢ per copy. Per-
sonalization of books will include imprinting of retailer’s store name, street
address and city on front and back covers. Included with each order of books
will be free window signs, shelf-talkers, ad mats and other materials to assist
retailer in promotion of program. .

16. Any retailer may purchase books in quantities of 500 or more with maxi-
mum based on number of operable cash registers or checkout counters, which
basis is used as simple and equitable method of evaluating store 'size and customer
trafiic.

(a) Store(s) with one register or checkout counter may order maximum of
500 books at rate of 3¢ each. Price includes imprinting of store name, address
and city on front and back covers, window signs, shelf-talkers, ad mats and
other promotional materials supplied by publishers.

(b) Store(s) with two or more registers or checkout counters may order books
in multiples of 500 in any quantity from minimum of 500 to maximum of 500
for each register or checkout counter at rate of 8¢ each. Price includes imprint-
ing of store name, address and city on front and back covers, window signs,
shelf-talkers, ad mats and other promotional materials supplied by publishers.

(¢) Retailers with more than one store including chains or other groups pool-
ing an order for any reason will supply list of locations from which books are
to be distributed with number of registers or checkout counters in each, if order-
ing more than 500 boolks for any location.

17. Offer to retailers will list manufacturers and products being sponsored.
Any retailer stocking for resale one or more of the products may participate
in the program.

18. No retailer (s) will be required to purchase or stock any additional or un-
wanted products as a condition for participation. Retailer(s) stocking one or
more products may purchase books to provide savings for their customers with-
out any obligation to make all items available at retail to those customers. Any
-retailer may delete any manufacturers’ pages that are objectionable without
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penalty or extra charges of any kind. Publisher will provide alternate copy
for any such pages deleted. This copy will be of general consumer interest, such
as recipes, household hints, health tips, beauty aids, etc. As any pages deleted
will change total savings as shown on front cover, publisher will make change
necessary without charge.

19. Retailer(s) desiring to individualize books by deleting any manufac-
turer’s pages and using space for their own copy may do so by supplying
camera-ready copy to fit space, paying charge for necessary plate changes and
14¢ per copy extra for each two-page manufacturer's unit displaced.

20. Books will be offered with title “Cash-A-Brand” Savings Book. Any re-
tailer (s) desiring to change title to one of their own choosing may do so by
supplying type or art-work necessary and paying charge for plate change
necessary. -

21. Any retailer(s) desiring to further individualize their books by com-
plete change in style of covers, copy on inside front cover, facing page 3 or
colors of ink may do so by supplying camera-ready copy and paying for plate
changes or press washups necessary. Copy submitted will be subject to pub-
lisher’s approval and publisher will reserve all rights of copyright or regis-
tration of trademarks. !

22. Voluntary, cooperative, other groups, associations or chains of retailers
pooling order and indvidualizing covers of books under conditions -outlined
above may personalize each member or individual store’s books with imprint
of store name, address and city on front and back covers without penalty or
extra charge of any kind.

(We feel it is necessary to explain how it is economically feasible for us to
personalize books with individual retailer’'s name, address, city. Press facilities
include a set of two special imprinting cylinders. While one is in operation
the other is idle. While one order of books is running and imprinting an order
(using rubber plates made in advance) the next retailers name, etc. is being
placing on idle cylinder. As an order is completed a set of gears shift the idled
cylinder into operation and run continues without stopping press.)

23. Retailer desiring to further individualize their books by any other methods
acceptable to publishers may do so by supplying camera-ready copy and paying
charge for plate changes necessary.

24, To assure consumers of minimum 209, savings on sponsored products, each
redeemable page will be limited to products that consumer can purchase for
$2.39 or less at normal retail. Thus one manufacturer could show six products
averaging about 39¢ each, while another might show four averaging 59¢ and
another three averaging 79¢ each, etc. )

25. Offer to retailers will announce approximate date of first press run and
no retailer will have books delivered prior to that date. Offer will also include
approximate date of second press run to be made after “offer” is repeated (see
pp. 10). Retailers can choose either run for production of their books. Retailers
individualizing their books may select delivery date other than either of above,
providing it is not in advance of first general press run. (See next pp.)

26. Each redeemable page will carry a final redemption date of approximately
three months from date books are to be put in circulation by retailers. An
unpublicized grace period will allow retailers to redeem pages for another
30 days after that printed date to avoid misunderstandings with customers de-
layed by illness, vacations, etc. Retailer(s) may individualize timing of their

470-883—73 67
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promotion by changing redemption date on each redeemable page, providing that
date is not in advance of date shown in books delivered from first press run.

27. Three months, plus 80-day grace period will allow consumers approxi-
mately 17 weeks to take advantage of total savings which could amount to
87.00 if all 14 redeemable pages are sponsored by manufacturers and acceptable
to retailers. Probable cost of all products necessary to fill 14 pages is estimated
at between $30.00 and $31.00 as few manufacturers will be able to fit products
to exact maximum of $2.39. Consumers would need to spend from an estimated
$1.80 to absolute maximum of $1.97 per week to take full advantage of all
savings offered.

28. Retailers will be invited to display signs announcing grace period when
expiration date of their books approaches. Publisher isx considering supplying
these signs and if included in service will deliver such signs to each cooperat-
ing retailer.

29. Methods by which retailer sput books in circulation will be of no con-
cern to publishers. They may chose to distribute them to customers at their
checkout counters or cash registers, by house-to-house in their neighborhood,
by mail or other methods of their choosing.

30. Program offers retailers the opportunity to advance sizeable cash reward
to their customers, knowing they will be reimbursed and paid 309 profit on
cash thus advanced (15¢ for each 50¢). Retailer ordering minimum 500 books
will actually be putting 7000 redeemable pages into circulation (500 x 14)
if book contains maximum. If 100 of those 7000 pages are redeemed (1.429)
retailer will have recovered initial investment of $15.00 (100 x 15¢) and any
additional redemptions will be profit. If 39 redeemed, retailer will recover
210 x 15¢ or $31.50, if 5% or 350, $52.50, etc.

As Program Relates to Manufacturers

31. Publishers proposal to manufacturers will include details as outlined
above and any manufacturer joining program will agree to participate in all
orders from retailers, providing of course, that retailer agrees to inclusion
of that manufacturer’s products in books ordered.

Summary

Publishers are confident of their ability to make this a viable marketing
program, simple, practical and economical for manufacturers, exciting and
profitable for retailers and with attractive savings to consumers.

A favorable response from you will allow us to quickly find out if manufac-
turers are interested. Next steps would be to please retailers and then motivate
families to save on their food and household budgets.

If this too lengthy explanation leaves any questions unanswered, please
let us know. It is offered in good faith and without equivocation, misleading
language or evasions of any kind. Designing a program which is as usable
and suitable for small neighborhood confectionery or grocery store as for a
large chain or group has been a challenge to our organization for some time.
This idea, simple as it now might seem, is the result of a long and diligent
search for an answer.

Respectfully submitted,
/S/ GLEN SHEPARD



Opinion

Applicability of Trade Regulation Rule Concerning the Unavail-
ability of Advertised Feod Specials. (National Association of .
Broadcasters and Time Life Broadcasting, Inc.)

Opinion Letter*
. Sepremeer 1, 1971

Pursuant to your letter of July 9, 1971, the Commission has con-
sidered your request for an advisory opinion regarding the interpreta-
tion of the recently promulgated Trade Regulation Rule concerning -
the unavailability of advertised food specials.

The Commission is of the opinion that your request is inappropriate
for an opinion under Section 1.1 of the Commission’s Procedures and
Rules (see enclosed copy of Procedures and Rules). Section 1.1 pro-
vides for consideration of requests for advice “with respect to a course -
of action which the requesting party proposes to pursue.” (Emphasis
added.) As your submission states; the opinion is requested on"behalf
of your client who is a broadcaster, while the rule to which your re-
quest is addressed is directed to retail food advertisers. Thus, it appears
that the request is not founded on a proposal by your client to pursue
any particular course of action with respect to the Trade Regulation
Rule in question. '

For the reasons above stated, the Commission is of the opinion that
your request for an advisory opinion is inappropriate and, therefore,
denies the request.

Letters of Request

v Jory 9, 1971
Drar Mz. ToBIN :

The National Association of Broadcasters (NAB), in accordance
with Rule 1.3 of the Commission Rules, herewith seeks from the Fed-
eral Trade Commission an advisory opinion as to the applicability of .
its recently promulgated Rule on the availability and pricing of food .
specials, effective July 12, 1971, to the distant dissemination of broad-
cast advertising via cable television. The Rule specifies in part that:

* * * it is an unfair method of competition, in connection with the sale or offer-
ing for sale by retail food store of food and grocery products or other mer-
chandise, to offer any such product for sale at a stated price, by means of any
advertisement disseminated in any area served by any of its stores which are
covered by the advertisements which do not have such products in stock, and
readily available during the effective period of the advertisement.

' As the national trade organization for television and radio, with -

536 television and 3,359 radio stations in its membership, NAB is vitally

*Identical opinion letters were sent to both correspondents; Mr. John B. Summers and
Mr. William S. D’Amico.
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interested in bringing to the Commission’s attention certain aspects
of this new rule which will have a deleterious effect upon broadcast
advertising.

The signals of many television and radio stations in this country are
extended far beyond their normal coverage areas by the facilities of
community antenna television (CATV) systems. Relying primarily
upon microwave, these CATV systems freely pick broadcast signals
off the air and carry them long distances, feeding them into homes
where such signals could otherwise never be received. The broadcast
station whose signal is utilized in this fashion has no control whatso-
ever over the CATYV system’s selection or carriage of its signals since
TFCC rules do not require the CATYV system to obtain permission from
the originating station.

Only recently have broadcast stations been able to persuade retail
food operations to make use of television and radio as an advertising
medium to any significant extent. However, NAB has come to under-
stand through its membership that many of these newly gained retail
food store clients are terminating all of their broadcast advertising
because they are fearful that if their locally purchased commercial
spots are carried at will by CATV systems into areas where the state-
ments in the ads on the availability of products and prices are in-
applicable; they will then be in violation of the FTC Rule. As stated
earlier, broadcast licensees are without any means of controlling the
situation since the CATV systems involved are free to pick up a broad-
cast signal and carry it far afield whether or not the originating sta-
tion gives its consent.

As a practical matter, it is unlikely that a viewer or listener would be
misled into thinking that distant station advertising brought into his
area by a CATV system applies to retail food operations in his com-
munity ; station identifications required by the FCC, together with the
particular wording and references in the ads themselves doubtless will
put the audience on netice as to the geographic area for which the ad
is intended. )

Accordingly, NAB respectfully requests the Commission to issue an
interpretation of Paragraph I of the Rule in order to clarify that the
Rule’s advertising provisions apply only to definable markets served
primarily by the advertising medium being used and not to markets
into which the medium is not intentionally directed. Such an interpre-
tation of the Rule would insure as well that broader competition is
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encouraged among food retailers since their uninhibited use of the
‘broadeast medium would be preserved. . -

Respectfully submitted. ,
o ' (S) Joun B. Summers,
(S) Louise O. KnieHT,
Counsel.

Jory 9, 1971
Dear Mr. Topin:

The purpose of this letter is to secure, in accordance with Rule 1.3 of
the Commission’s Rules, an advisory opinion as to the requirements of
the Trade Regulation Rule effective July 12, 1971, concerning the un-
availability of advertised food specials. :

Our client, Time Life Broadcasting, Inc., owns and operates televi-
sion broadcast stations nationally. The stations’ broadecast signals, in-
cluding the call signs identifying the principal cities of the stations,
are often transmitted by independent CATV systems into distant
markets which would not receive those signals without such transmis-
sion. The broadcast stations whose signals are utilized in this fashion
have no control over the CATV system’s selection or transmission of
their signals because the Federal Communications Commission’s Rules
do not require a CATV system to obtain permission from the originat-
ing stations. :

As a result of independent CATV transmission, advertisements
which are meant to inform consumers within a station’s coverage area
are transmitted into distant markets. Consequently, advertisements for
food and grocery specials available in the coverage area may be tele-
vised in distant markets where the specials are not available.

We are of the opinion that since the Stations’ call signs are trans-
mitted into the distant markets, the consumers within those markets
cannot reasonably be expected to be deceived as to the availability of
goods or prices. Additionally, we are of the opinion that the advertiser
cannot be considered to have violated the Commission’s Trade Regula-
tion Rule by not making readily available in their stores in those dis-
tant markets goods advertised for the benefit of consumers in the
broadcast coverage area, since transmission to those markets is beyond
the control of both the advertiser and the broadcaster.

However, in order to remove any doubt as to the implications of
this Rule on advertisers in light of CATV transmission, it is respect-
fully requested that the Commission advise us as to its opinion
concerning the impact of the Trade Regulation Rule under these
circumstances.



©1040 FEDERAL TRADE COMMISSION DECISIONS
Opinion 79 F.T.C.

The dilemma in which our client finds itself is that potential advertis-
ers are reluctant to utilize the broadcasting media because of their fear
of liability under the Commission’s Trade Regulation Rule as a con-
sequence of CATYV transmission. We have been informed by the Na-
tional Association of Broadcasters that our client’s experience is not
unique. Accordingly, NAB intends to seek an advisory opinion similar
to the one we are hereby requesting.

Sincerely,
PIERSON, BALL & DODD.
(S) William S. D’Amico

Promotional Assistance Plan for Providing Manufacturers and
Suppliers of Products Normally Seld in Grocery Stores With
In-Store Moving Advertisements of Their Products. (File No.
713 7027)

' Opinion Letter
SEPTEMBER 3, 1971

Dear Mr. KiNTNER:

This is'in response to your request of March 8, 1971, as modified by
your letter dated June 21, 1971, for an advisory opinion regarding a
promotional assistance plan coming within the purview of Sections 2
(d) and (e) of the Robinson-Patman amendment to the Clayton Act.
Your request was submitted in behalf of MlARPOS Network, Inc., con-
cerning its promotional assistance plan for providing manufacturers
and suppliers of products normally sold in grocery stores with in-store,
moving advertisements of their products.

It is the Commission’s understanding, essentially, that the basic plan
calls for MARPOS to install mechanized display units in retail outlets,
which mechanisms could handle thirty (30) placards bearing sixty
(60) advertisements. These would be suspended from a track across
the ceiling of the outlet. The placards would travel from one side of the
outlet to the other. Stores unable to use the basic plan would be offered
mechanisms handling fewer signs, stationary signs hung from cables
or other in-store promotional aids such as shelf signs, flvers, hand-
bills and the like.

Most of the advertising would promote products sold in the store;
however, some products not sold in the store might be advertised and
public service messages also might be included. Retailers would not
be obligated to accept advertisement for products which they did
not stock.
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_ MARPOS would lease space for identical periods of time in the out-
lets of participating retailers for installation of the mechanism, irre-
spective of the display alternative used. A maximum annual payment
of $1500.00 per location would be a ceiling over payments to high
volume retailers and 2 minimum payment of $12.50 would be a floor
under payments to all other participating retailers.

. The rental paid would be calculated uniformly, either on the basis
of the current annual dollar gross volume or the number of cash
register transactions at each store location. Either alternative basis
acceptable to the Commission would be agreeable to MARPOS.

MARPOS would apprise retailers of the plan by means of adver-
tisements in national, regional and local trade journals, and news-
papers. Also, letters would be sent to all corporate chains and to all
cooperative, voluntary, and independent wholesale warehouses serving
retailers in the trading areas in which the plan is offered.

Based on its consideration of the plan, as outlined above, the Com-
mission approved the plan as submitted by the applicant on the con-
dition that proportionalization of payments be based upon the number
of cash register transactions at each participating retail outlet and
that retailers who choose to use alternatives such as handbills will
also be paid an amount equal to what they would receive if they
rented space for signs.

By direction of the Commission, without the concurrence of Com-
missioner Dixon. '

Supplemental Letter of Request ‘
Juxe 21, 1971

Dear Mr. DUFRESNE:

This letter will supplement our March 8, 1971, Request for Advisory
Opinion on behalf of MARPOS Network, Inc. concerning the com-
pany’s proposed third party promotional program. The following dis-
cussion reflects careful consideration of those points raised in your
letter of June 11, 1971, and reviewed in detail at our June 17 confer-
ence with you, Assistant General Counsel John R. Ferguson, and
Eugene A: Higgins, attorney, Bureau of Competition.

In your letter of June 11, you indicated the Federal Trade Com-
mission’s interest in determining “whether MARPOS is willing to
modify its proposed method of proportionalizing payments so that
they are based on participating retailers sales or purchases of the
products advertised, rather than gross sales, and by eliminating the
system of bracket classifications.” In addition to these areas of Com-
mission inquiry, we will confirm several statements made by us in
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clarification of the proposed promotional program at the June 17
conference. o o

Basis for Probortionalization of Payments Under Program

At the outset, we note that MARPOS will modify its proposed plan
to remove the bracket classification system set forth on pages 7-9
of our March 8, 1971, submission. While this alteration of the program
does pose some administrative problems not present in our earlier

proposal, MARPOS is of the view that program implementation
will not be jeopardized thereby. For this reason, and consistent with

the company’s good faith efforts to formulate a plan which will com-
ply with applicable law, the bracket classifications have been removed
from the MARPOS proposal. ' o

In reconsidering the presenﬂy proposed basis for proportionaliza-
tion under the plan—average annual dollar gross volume—in light

of the agency’s inquiry concerning a modification of the payment basis
to retailers’ sales or purchases of the promoted products, the company
has concluded that the latter approach would create insurmountable
administrative difficulties. Moreover, it is our considered judgment
that such a method of proportionalization in the type of tripartite
program contemplated would not only operate to discourage and dis-
favor the participation of smaller retail outlets, but could also effec-
tively foreclose participation in the program by smaller or regional
suppliers. ‘

Use of participating retailers’ sales or purchases of the products
advertised would require such an extensive amount of recordkeeping
and auditing that the cost of program implementation would be pro-
hibitive to all parties involved. Such recordkeeping would require the
correlation of numerous products and involve constant auditing to
reflect changes in the products advertised over short periods of time.
In the latter connection, MARPOS anticipates that all of the various
products represented under the proposed program would be scheduled
at one week to multiple week/month intervals per location. Further;
such records would have to identify product location by store, which
is indeed burdensome in view of the disparate distributional techniques
involved. Consequently, many intermediate and smaller-sized retail
outlets would be unable to underwrite the costs inherent in a record-
keeping function of the scope required by such a method of propor-
tionalization.

- Only those retail outlets with computerized reporting capabilities
could capture such costly sales information.
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In the case of supplier responsibilities engendered by this method,
we submit that all participating suppliers, regardless of size, would
be hard pressed to provide the record and audit overview required, in
part because of the multi-faceted distribution channels employed in
reaching their retail customers; these variations in distribution would
present a formidable challenge to supplier-participants to isolate
product sales on a per store (retailer-participant) basis.

We recognize that the Commission’s searching inquiry into the pos-
sible employment of another method of proportionalizing payments
is not intended to foreclose other approaches which would also insure
proportionally equal treatment of all retailer-participants in the pro-
gram. Our review of the substantial difficulties inherent in a pro-
moted products method of arriving at proportionalization, by no
means exhaustive in its coverage, indicates, however, that such an ap-
proach would not have the beneficial effects tentatively anticipated
by the agency, and would render program implementation economi-
cally impractical to the small retailer and small supplier.

In an effort to be fully responsive to the expressed concern of the
Commission for a change in the proportionalization method,
MARPOS has carefully studied other alternatives which might be
acceptable to the Commission. Accordingly, the company would
modify its program so that the basis of proportionalizing payments
would be one of the following methods: (1) payments would be based
on actual (not average) annual gross dollar volume of sales per loca-
tion, eliminating the bracket classifications while retaining the present
maximum volume, payment ceiling feature of the plan; or (2) pay-
ments would be based on the number of transactions per retail loca-
tion for specified periods.

In either case, computation of payment would be derived through
the application of a uniform percentage factor.

Proposed Alternative Methods of Proportionalization

A method which bases program payment on actual annual gross
dollar volume of sales would favor the smaller retailer-participant
in view of the maximum payment limitation (ceiling limit for outlets
exceeding $3 million actual annual gross volume), and minimum
payment “zero plus” factor.

The Commission staff has indicated concern that, to the extent gross
volume of sales reflected privately branded sales by large retail out-
lets, such as chains, this method would favor these large outlets over
smaller retailers not carrying private label goods. The establishment of
2 maximum level for payment should effectively attenuate the impact
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of private label sales in the actual annual dollar gross volume basis of
computation.® Correctively, the “zero plus” minimum would raise
even the smallest retailer-participant to a point where he would receive
a fair payment.

Turning to the second alternative—number of transactions—e
again note that the use of number of transactions per location as the
basis of proportionalization would also tend to favor the smaller re-
tailer, whose dollar sales per transaction typically are lower than that
for larger retailers. MARPOS is prepared, in this regard, to deter-
mine actual number of transactions on a per store basis for the speci-
fied periods.

As was the case with the first alternative method discussed above,
while the bracket classification system would be eliminated, the
minimum-maximum limits would be retained. This latter factor would
further insure favorable treatment of the smaller participants under
the program.

There are noteworthy advantages in the employment of either actual
annual gross dollar volume of sales or number of transactions per store
for specified periods wis-a-vis predicating payments on the retailer-
participants’ sales or purchases of the products advertised.

First, either suggested method permits smaller and regional sup-
pliers’ greater access to point-of-purchase advertising. If payment were
based on products advertised, out-of-store media advertising of na-
tional suppliers, such as television, radio and newspapers, would pro-
vide an unintended impact of the MARPOS program by focusing
larger retailer sales efforts on major product brands, to the exclusion
of those of smaller and regional suppliers. This would be the case, since
the combined effect of national brand advertising would assure greater
sales of such products, thereby resulting in higher program payments
to the large retail outlets participating in the program.

Secondly, the use of products advertised for computation of pay-
ments would encourage the larger retail outlets with greater shelf space
to shift product exposure in favor of the product lines of national
suppliers, as a means of obtaining larger payments. MARPOS in-
tends to assure that equal access to its program is provided to large
and small suppliers alike. In particular, the small retailer with
limited shelf space, who must carry a line of competing products for
his customers, would be unable to give greater shelf exposure to prod-

1 The Commission is, of course, aware that a substantial number of grocery supermarkets
have annual gross dollar sales in excess of $3 million. It is these large stores which typically
carry private brands.
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ucts advertised in his store by MARPOS and would thus be disadvan-
taged over the larger stores with shelf space to adjust to take advan-
tage of promotions with payments based on gross sales or purchases.

Thirdly, basing payments on either the actual annual gross dollar
volume of sales or the number of transactions not only aids the smaller
or regional supplier, but also favors the smaller, participating retail
outlets. With respect to the latter, the fairer treatment accorded the
smaller retailers would serve to encourage their participation, without
imposing a prohibitive recordkeeping cost factor on them.

Other Aspects of Proposed Program Under Review

Several additional points were raised in our conference of June 17
which deserve attention here. Although previously indicated in the
March 8 Request for Advisory Opinion, we want to emphasize that
participating retailers will not be required to carry advertising for
products not sold in their respective locations. :

Consistent with the company’s good faith efforts to insure that its
program is fair and reasonable in its application, MARPOS is pre- .
pared to report periodically to the Commission’s staff the manner in
which its program is being implemented. '

* * * * * * *

In conclusion, we should like to emphasize that the MARPOS pro-
gram has been developed by Don Fedderson Productions, a firm which
produces the My Three Sons, Lawrence Welk, and other television
shows. The Fedderson executives are careful and thorough; they
have never had any past difficulty with federal agencies. They made
it ‘clear to their counsel and to the Commission’s staff that they in-
tended to extend themselves to the limit in complying with all prior
guidelines of the agency in developing the MARPOS promotion,
since the company is undertaking substantial investment in designing
and testing the program. k :

Every effort has been made to follow every Commission staff sug-
gestion to the letter, including informal clearance of every word of
revised drafts. During this period of nine months, Don Fedderson
Productions has invested in good faith nearly $600,000.00 in design
and redesign of machines, field testing of machine operations, se-
curing consumer reaction, and other steps necessary to ready the pro- -
gram for actual operation. If clearance of the MARPOS program is
granted, the same degree of good faith and care will be taken in actual
operation of the program, including making its results and any prob-
lems known to the Federal Trade Commission, or making such ad-
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justments as may be necessary to comply with the law as interpreted
by the Commission and the Courts.

Sincerely,

Arent, Fox, KinTER, PLoTRIN & KaAHN.
(S) Earu W. KINTER.
(S) Lawrence F. HENNEBERGER.
(S) Sawvarore A. Romano.

Letter of Request
Marcxm 8, 1971

Dear MRr. ToBIN: R

Under a separate letter of today’s date, we are submitting a Request
for Advisory Opinion on behalf of our client, MARPOS Network,
Inc., which addresses itself to a promotional program under considera-
tion by that company. E

We are submitting the March 8, 1971, Request for Advisory Opinion
in lieu of our earlier Request for Advisory Opinion of February 2,
1971, and, accordingly, we are withdrawing the February 2 Request
letter and seek Commission review and action only as to our Request
letter of March 8, 1971.

Sincerely,

Arent, Fox, KinTer, Porrrin & Kann.
(S) Earu W. KINTER.
(S) Lawrence F. HENNEBERGER.
(S) Sauvarore A. Romano.

MarcH 8, 1971
Drar Mr. ToBIN:

In accordance with § 1.2 of the Federal Trade Commission’s rules,
we are submitting herewith a Request for Advisory Opinion on be-
half of MARPOS Network, Inc., concerning a third-party promo- -
tional program contemplated by that company. ‘

Requesting Party

MARPOS Network, Inc. (herein Network) is a wholly-owned subsidiary
«corporation of;Don Fedderson Productions, Inc.,- a California corporation.
Network proposes to establish a tripartite promotional allowance. program.
As a third-party intermediary, Network would enlist suppliers as participants
in its program, which will be oriented toward point-of-purchase advertising in
retail grocery outlets (locations). The proposed program is not presently in
operation and the requesting party is not the subject of any pending investiga-
tion or other proceeding by the Federal Trade Commission or any other govern-
mental agency.
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The Nature of the Program

Network has developed a new advertising medium for point-of-sale advertising
of consumer products in retail outlets. A central feature of the program is the
installation by Network of motion advertising displays. The display device in-
volved constitutes a unique promotional approach in advertising suppliers’
products in retail outlets.

Network’s program will be oriented toward advertlsmg products normally sold
only in retail grocery outlets. In any situation where a participating supplier
featuring one or more products in Network’s program also sold such products
in non-grocery outlets competing with grocery stores -in the program, Network
would expand its program (with appropriate program notification and review
safeguards) so as to assure that competing non-grocery retail outlets were offered
functionally suitable treatment on terms proportionally equal to those provided
grocery stores under the program. o

Network will make it .clear to potential retailer participants that they are
not required to carry any particular product or products as an incident of
the program, and that product advertising will be selected to assure that only
products normally sold by part1c1pat1ng retail outlets would be advertlsed in
their locations.

In view of the disparate sizes, physical structures and customer traﬁic among
retail grocery outlets, Network has developed three variations of its display
approach. '

The “Type A” display umt involves a promotlonal device, which would
carry thirty (80) frames moving on a conveyor-type track systemsuspended
from the ceiling across the center of the retail outlet. Moving in and out of two
fixed stations anchored on the opposite walls, the frames travel periodically
across the center of the retail outlet. Each sign would be forty (40) inches
high and sixty (60) inches wide. Although each unit would be capable of
carrying sixty (60) color advertisements (one on each side of the thirty (30)
frames), Network might retain some of the sides for the purpose of conducting
public service and.related messages. The remaining sides would be devoted to
advertisements of products sold by suppliers.

The “Type B” display unit is a variation of the “Type A” device, designed
so that it can be installed in retail outlets which, because of their limited lateral
size, or some other physical characteristic, cannot accommodate the ‘“Type A”
promotional device. This device is installed so that it moves within the store
on a rectangular course, and both sides of each sign would be visible to customers

_in the retail outlet. In addition, the size of the signs is scaled down to twenty
(20) inches high by thirty (30) inches wide to accommodate the size of the
retail outlets involved. However, the same number of sides would be devoted
to advertising the products of suppliers and the same number of sides would
be retained by Network for public service messages as in the “Type A” display.

The “Type C” display unit has been designd, with three variations, to
accommodate retail outlets which could not utilize in a practical business sense
either the “Type A” or “Type B” units: (1) sixty (60) one-sided colored ad-
vertising displays suspended from stationary cables.installed on the ceiling of

" the store; (2) thirty (80) two-sided colored advertising display frames sus-
pended from stationary cables installed on the ceiling of the store; or (3)
where neither (1) nor (2) would be usable or suitable. Network, as an alternative
extension of its program, would provide advertising displays of reduced size
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or point-of-purchase materials such as paste-on, slot or other types of removable
signs, stuffers, handbills, or similar promotional materials. on terms pro-
. portionally equal to those otherwise pnov1ded under (1) and (2) of the pro-
gram, as outlined immediately above.
Thus, the variations of the “Type C” display unit would accommodate retail
outlets in accordance with their respective physical characteristics, so that
‘one of these variations would be usable and suitable and tailored to the
. physical needs of the outlets involved.
It should be noted that the number and the size of the frames for the displays
_are approximate and might be altered, depending on economic considerations.
Moreover, the signs will be designed so that their size would not preempt the
space available in medium and smaller retail outlets for the advertising of
_suppliers who are not participating in Network’s program.
Regardless of which display unit (A, B or C) is involved, Network will enter

. into standard lease arrangements with retail grocery outlets which elect to par-
ticipate in its program. Such leases will authorize the installation of the display
- unit and will provide for the payment of rent to the retail concern, based on its
‘current average annual dollar gross volume of sales, irrespective of the display
alternative used. Network will have complete responsibility for installing, serv-
icing and maintaining the display units. The retail outlet will incur no expense
under the program.

Conformance With Applicable Law

Network has designed its program with a view toward compliance with Sections
2(d) and 2(e) of the Robinson-Patman Act amendments to the Clayton- Act,
" and the Federal Trade Commission’s Guides for Advertising: Allowances and
Other Merchandising Payments and Services, which contain the detailed imple-
mentation of the provisions of Sections 2(d) and 2(e).

Network recognizes that its program places it in the position of a third-party .

promoter or intermediary. The Commission’s Guides specifically note that sup-
" pliers can discharge their obligations with regard to the applicable statutory

provisions by the good faith utilization of a third-party promoter or other inter-
" mediary, provided both comply with certain specified standards.

Although supplier-sponsors would continue to bear responstblhty for the legal
operation of a third-party promotlonal program within the context of the good
faith standard established under the Guides, Network, as a third-party inter-
mediary, recognizes its responsibilities in the administration and operation of
its program, and submits the following information to detail the manner in
which it will operate and implement its program.

A. Proportionalization: In return for the retailer-lessors’ permitting Network
to install the advertising display units, Network will provide a rental or lease

" payment to each participating retail grocery outlet. The method of proportionali-
zation for the rental or lease payment is based on the current average annual
dollar gross volume of sales. Network has formulated “Classification Brackets,”
based upon the current average annual dollar gross volume of sales of the retail

" outlets involved. Each participating retail grocery outlet will be paid the amount,
of rental specified for the “Classification Bracket” applicable to that outlet. The
rental or lease payment as among the brackets is designed to assure proportionally
equal treatment through the use of a constant and uniform percentage factor.
At the present time it is anticipated that the uniform percentage factor will be

G
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one/twentieth (19) of one percent (1%) of the current average annual dollar
gross volume of sales applicable to the particular “Classification Bracket” of
the outlet involved. The percentage factor may be altered prior to implementa-
tion of the program or during different phases of its operation. In any event, the
percentage factor would be uniformly and constantly applied to assure propor-
tionally equal tréatment to all retail outlets partlapatmg in the program. ) )
Network ‘provides the following rate schedule’ with a breakdown of the
“Classification Brackets” ‘to illustrate how the constant percentage factor will
operate in providing the rental or lease payment: '

- Dollar volume. ’ * Annual rate of

classification bracket Average a.nnual dollar gross volume - payment per
of listed location of listed location listed location .

| $3,000,000 and over_ - .. _.______ $1, 500
2 e $2,800,000 to $3,000,000________.__.__ 1, 450
S $2,600,000 to $2,800,000____________ - 1,350
4 . $2,400,000 to $2,600,000___.._______ ~ 1,250
L S $2, 200,000 to $2,400,000_ __________ 1, 150
I $2,000,000 to $2,200,000____________ 1, 050

T oo $1,900,000 to $2,000,000_______._____ 975

8 $1,800,000 to $1,900,000__ ... ______ - 925

9 . PSP $1,700,000 to $1,800,000._ __.___._.... 875
100 . $1,600,000 to $1,700,000__..________ 825
1. $1,500,000 to $1,600,000____________ 775
12 $1,400,000 to $1,500,000____________ 725
13 . $1,300,000 to $1,400,000_____.______ 675
14 . $1,200,000 to $1,300,000_. __ .. _____.. 625
15 . e $1, 100,000 to $1,200,000___________ 575
16- ... fmmmem oo $1,000,000 to $1,100,000____________ 525
17 o $900,000 to $1,000,000_ ____________ 475.
18 . $800,000 to $900,000_._ - ___________ 425
19 . $700,000 to $800,000._______.______ 375
20 o $600,000 to $700,000_______________ - 325
21 e $500,000 to $600,000. . __ ___________ 275
22 ... $400,000 to $500,000_____________. . 225
23 o $300,000 to $400,000___.___ . ___ 175
24 . $200,000 to $300,000___-______.___._ 125
25 oo $100,000 to $200,000____ ___________ 75
26 o $50,000 to $100,000______________.__ 37. 50
27 e 0 to $50,000_ _ .. - ' 12. 50

As indicated in the rate schedule, the method of proportionalization will tend
to favor the smaller retail outlets in view of the maximum and minimum payment
brackets. Economic feasibility requires that Network establish a maximum limit
on the amount of payment to be received; consequently, the percentage factor

~would operate with a ceiling limit for those outlets which exceed $3 million in
current average annual dollar gross volume of sales. Therefore, at the presently
-contemplated rate, the maximum payment would be $1500. In addition, within-



1050 © . .FEDERAL TRADE COMMISSION ‘DECISIONS
Request 79 F.T.C.

-each “Classification Bracket” the smaller volume retail outlets tend to be favored
-to the extent that the payment is computed by applying the percentage factor to
the median current average volume within each bracket. Although this is the
case, the situation is consistent with the essential purpose of applicable law and
fosters the overall fairness of the program.

The method of proportionalization comports with the admonition in the Com-
mission’s Guides that payments should be proportionalized on a basis that is fair
to all customers who compete in the resale of the supplier’s products. The method
utilized is consistent with the traditionally and generally accepted methods of
basing payments on the dollar volume or on the quantity of goods purchased
during a specified period.

B. Competing Customers: In view of obvious limitations in the production of .
the promotional display units, Network initially plans to conduct its promotional
program in selected trading areas. Essentially, the program will be offered in
major geographical markets, utilizing a time factor in reaching each such market
or groups of markets. Suppliers will be enlisted to participate on the basis of all
competing retail outlets in the trading area (s) involved.

It is anticipated that Network will establish a cut-off date by which time
retail grocery outlets within a particular geographic market or area will be
permitted to sign up for initial participation in ‘the program. Network would
advise retail outlets that they would have thirty (30) days from the time
Network conducted its notification campaign in which to sign up for the program
within the particular geographic market or trading area.

Permitting retail outlets a thirty (30) day period in which to react is con-
sidered well within reasonable bounds in view of the form of notification that
is being provided (see “Notification and Monitoring,” infra, at p. 13). However,
within approximately ninety (90) days from the completion of the initial phase
of the program, and periodically thereafter, Network would return to the geo-
graphical market or area to provide the retail grocery outlets in that area (in-
cluding new entrants in the trading area) another opportunity to participate in
the program (including the alternative methods of participation). In defining
each market, Network will take steps to assure that any competing retail outlets
operating on the periphery or fringe of each market, but outside the area selected,
would be given an opportunity to participate in the promotional program.

C. Functional Availability: In order to ensure that its program is functionally
available to the needs of the various and disparate retail outlets involved, and
taking into consideration economic factors. which make it prohibitive to install
the “Type A” unit in all retail grocery outlets, Network has designed three alter-
native methods of participation in its program. However, the basis for the rental
or.lease payment is the same under each alternative.

The “Type A” display unit involves the utilization of the promotional device,
suspended from the ceiling, which would move across the center of the retail
outlet. This would be usable and suitable for the larger volume grocery retail
outlets desiring to participate in the program. Consequently, retail outlets with
current average annunal dollar gross volume of sales falling within the larger
numbered “Classification Brackets” could easily utilize the promotional device.

The “Type B” display unit relates to the promotional unit with the scaled
down signs suspended from the ceiling which would move rectangularly around
the center portion of the retail outlet. This is usable and suitable for intermediate

" size retail outlets falling within the middle numbered “Classification Brackets,”
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which cannot accommodate the“‘Type A” unit either due to the limitations im-
posed by physical characteristics and/or insufficient volume, which make it
economically impracticable to install the “Type A” unit.

Where neither the “Type A” or “Type B” unit would be usable and suitable
to the particular needs of the smaller retail outlet, Network has designed a
further alternative, the “Type C” display unit. In thsi latter instance, the same
‘number and size of the signs that are employed in the “Type B” facility would
also be used in the “Type C” unit, subject to the alternative treatment outlined
on page four (4) herein for stores in the “Type C” category. However, because
of the smaller size of the store, as well as economic factors which make it pro-
hibitive to install the “Type A” or “Type B” unit, these alternatives would be
usable and suitable for retail outlets which have current average annual dollar
gross volume of sales falling within the lower numbered “Classification Brackets.”
Again, the rental or lease payment would be made on the same basis as is the
case with the “Type A” and “Type B” units.

It is again emphasized that Network’s leasing arrangements with retail outlets
will be uniform and non-discriminatory. Each retail outlet will, by the terms of
the lease, be enlisted as a program participant for an identieal period of time
from the date of the installation of the diéplay unit.

D. Notification and Monitoring: With respect to each geographical market that
it enters, Network will provide notification to all competing retail grocery outlets.
.As part of its program of notification, Network intends to carry on publicity
through advertisements at reasonable intervals in various recognized trade pub-
lications of general and widespread distribution, setting forth the essential fea-
tures of the promotional program and identifying the specific source for further
particulars and details of the program. In those areas where local or regional
trade publications exist, Network would also advertise availability of its pro-
gram in these latter trade publications. In addition, Network will provide suitable
“essential features” advertising (including source identification) in newspapers
of general circulation within the geographic market. Letters describing the pro-
gram will be sent to all corporate chains and to all cooperative, voluntary, and
independent wholesale warehouses serving the selected trading areas, along with
envelope stuffers deseribing the proposed program in detail, to be supplied to
their retail customers. These notification procedures have been carefully designed
by Network to insure their effectiveness in practice.

Network would be responsible for the ingtallation, servicing and mainteénance
of the promotional devices under each aspect of ity program. As a consequence,
Network personnel would visit participating retail outlets periodically and
monitor retailer use of the furnished displays.

Hach participating retail outlet would be required to provide Network with
reasonable assurance that its current dollar gross volume of sales justifies placing
it within the proper “Classification Bracket,” and would be required to notify
Network of any changes in this respect which would affect the former’s “Classifi-
cation Bracket.” In addition, Network will spot check to ascertain whether current
dollar gross volume of sales justifies placing individual locations within their
respective ‘““Classification Brackets.”

E. Certification Requirements: At reasonable intervals, Network would provide
written certification to all participating suppliers that the latters’ retail custom-
ers are being treated in conformity with Network’s third-party agreement, as well

470-883—73——68
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‘as applicable law and the Federal Trade Commission’s Guides implementing that
law. Such certification will be made at appropriate intervals for each geographical
market,

Conclusion

Network has designed a third-party promotional program which
1s honest in its purpose and fair and reasonable in its application. At
each step, it has sought to abide by the standards imposed by the Com-
mission’s Guides, with a view toward assuring proportionally equal
treatment to all participating retail outlets, adequate notification and
proper monitoring. Network anticipates that it will undertake periodic
reevaluations of its program to assure that its implementation is con-
ducted pursuant to applicable legal standards. Indeed, the present
request 1s submitted for the purpose of obtaining the Commission’s
guidance to assure that the program’s design and implementation will
be consistent with the legal requirements.

Respectfully submitted,
AReNT, Fox, KINTNER, PLOTKIN & KAHN.
(S) Ear W. KINTNER.
(S) Lawgrence F. HENNEBERGER.

(S) Sawnvarore A. Romawo.

Designation of the gold content of a ballpen. (File No. 723 7001)

Opinion Letter

SeprEMBER 7, 1971
Dear Mr. Herrior:

This is with reference to your request for an advisory opinion
regarding designation of the gold content of the ballpen you plan to
market. The Commission is of the opinion that :

(1) Abbreviation of the term “electroplate” or “electroplated” to
indicate that an item is gold electroplate[d] would tend to mislead
many consumers who would not know what the abbreviation signified,
would, therefore, constitute an unfair and deceptive practice in com-
merce within the meaning of Section 5 of the Federal Trade Com-
mission Act. Various industry guides dealing with the labeling of gold
content suggest a policy against abbreviation of the terms “electro-
plated” (see 16 C.F.R. §§ 23.22, 202, 226) and the most recent guides
for the Watch Industry forbid it in terms (see 16 C.F.R. § 245.3(m)).

(2) Designation of the karat fineness of a gold electroplated pen
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may be made by placing the karat designation before the designation
of “gold electroplate[d].” -

(3) Designation of the thickness of the gold electroplate may be
‘made by placing the thickness designation before the designation of
“gold electroplate[d].” Designation of thickness may be made in
terms of inches only, or in terms of both inches and microns, but not in
terms of microns only since the significance of microns is not generally
understood by consumers and may tend to mislead.

(4) Designation of the weight of the gold electroplate as proposed
may not be made, since the Guides for the Pen and Mechanical Pencil
Industry (16 C.F.R. § 226) do not provide for such designation, and
its use may tend to mislead consumers.

For the foregoing reasons, of the designations you propose, “22 K
‘GOLD ELECTROPLATE,” with “electroplate” designated by the
same size letters as “gold,” may be used to identify the pen you describe.
The following designations are inappropriate for the indicated
Teasons:

(1) 22K GOLD E.P.—abbreviation

(2) 22K E.P. GOLD—abbreviation

(3) 22K G.E.—abbreviation

(4) 2% MICRONS 22 K G.E.—abbreviation ; use of microns only

(5) 2.5M 22K G.E.—abbreviation ; use of microns only

(6) 2.5 MICRONS 22 K GOLD ELECTROPLATE—use of
microns only

(7) 1/50 22 K GOLD ELECTROPLATE—use of weight desig-
nation

(8) 1/50 22 K G.E.—abbreviation; use of weight designation

(9) 1/50 22 K GOLD E.P.—abbreviation; use of weight desig-
nation

By direction of the Commission.

Letter of Request »

7 JoLy 1971

‘HoxoraBLE COMMISSIONERS :
This is a request for the Commission to furnish an advisory opinion.
We plan to manufacture and market in the United States a ballpen
having a gold electroplated casing. Attached is a drawing (HH
7/7/71) of the proposed ballpen.* The casing consists of four metal
parts: pushbutton; pocket clip; cap; and barrel. Each of said parts
will be electroplated with a gold alloy of 22 karat fineness to a minimum

*Not reproduced in this volume. The sketch is available for inspection at the Division
-0f Legal and Public Records, Federal Trade Commission, Washington, D.C.
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thickness of at least 2.5 microns, i.e. 100 millionths of an inch. The
plating will be more than 2% (i.e.1/50) of the weight of the casing.

We propose to place on the cap (in addition to our trademark and.
the “U.S.A.” country-of-origin mark), one of the following markings :
22 K GOLD E.P.
or
22 K GOLD ELECTROPLATE
or
22 K E.P. GOLD
or
22 K G.E.
or
215 MICRONS 22 K G.E.
or
25 M 22 K G.E.
or
2.5 MICRONS 22 K GOLD ELECTROPLATE
or
1/50 22 K GOLD ELECTROPLATE
or
1/50 22 K G.H.
or
1/50 22 K GOLD E.P.

The markings set forth above appear to be neither expressly ap-
proved nor expressly disapproved in the various FTC Trade Practice
Rules dealing with gold representations, i.e. the rules for: the Foun-
tain Pen and Mechanical Pencil Industry ; the Jewelry Industry; the
Sun Glass Industry ; and the Metallic Watchband Industry.

Said various Trade Practice Rules, by setting forth examples, ex-
pressly approve the use of abbreviations such as “G.F.” (for Gold
Filled), “G.P.” (for Gold Plate), and “R.G-P.” (for Rolled Gold
Plate), but do not expressly set forth any examples of suitable anal-
ogous abbreviations usable on gold electroplated items.

Said Rules expressly permit use of a weight designation and a karat
designation for items marked as “rolled gold plate”, “R.G.P.”, “Gold
Filled” or “G.F.”; but do not expressly go into the matter of a. karat
designation for gold electroplated items or the matter of a thickness or
weight designation for gold electroplated items. ,

The FTC Guides for the Watch Industry, which are more recent
than said Rules, expressly approve using a karat designation or a
thickness deswnfttlon together with the term “Gold Electroplmte”
These Gu1des, howevel have different (and greater) thickness requxre-
ments for use of the term “Gold ¥ Electrophte”

Will you please give us your advisory opinion on the legal permissi-
bility, under Section 5 of the FTC Act, of each of the above-proposed
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‘markings for the ballpen casing described above. Any further guid-
ance you deem advisable would also be appreciated.
Thank you.

Respectfully submitted,
Howarp M. Herrior,
Legal Counsel.

Propbsed Acquisition of Controlling Stock Interest in Another
Life Insurance Company. (File No. 713 7029)]

Opinion Letter
_— SeprEMEBER 21,1972
Dzrar Mr. LoCHNER :

This is with further reference to your request for an advisory opin-
ion regarding MONY'’s 'proposed acquisition of North American.

The Commission is of the view that before an informed decision
could be made in response to your request extensive investigation would
be necessary. In this circumstance, MONY’s request for an advisory
opinion is inappropriate under Section 1.1(c) of the Commission’s
Rules.
 The foregoing should not be construed as an indication that the
_Commission is not deeply concerned about the potential for anticom-
petitive effects attending an acquisition of the size contemplated in
your request.

We think it obvious that no conclusive judgment with respect to the
legality of the transaction can be rendered by the Commission on the
basis of the facts submitted. Whether or not MON'Y’s acquisition of a
controlling interest in North American would be lawful could only be
determlned after extensive investigation of all relevant factors, in-
cluding the history, structure and behavior of the industry and markets
affected by the acquisition. Questions such as the effects on potential
competition and on barriers to entry cannot be determined without
conducting a full investigation of a sort which is inappropriate in
responding to a request for an advisory opinion.

In expressmor its opinion, the Commission emphasmes that it does not
imply any view as to whether, if the acquisition is consummated, the
Commission would issue a complaint. The Commission’s determination
in such regard would depend on the outcome of the extensive investi-
gation that would be required ; and such investigation would entail an

*Because of the volume of material submitted, all of the materials are not published.
However they are on the public record and are available for inspection at the Division of
ZLegal and Public Records, Federal Trade Commission, Washington, D.C. .
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examination into various relevant competitive factors as they might
exist at the time proceedings were instituted.
By direction of the Commission.

Letter of Request
» . May 27,1971
Drar Mr. ToBIN: ,

Our client, The Mutual Life Insurance Company of New York
(“MONY?), 1740 Broadway at 55th Street, New York, New York
10019, respectfully requests an Advisory Opinion as to whether an
acquisition by MONY of a majority of the capital stock of North
American Life and Casualty Company (“N. Am”) would or would
not, in'the opinion of the Federal Trade Commission (“FTC”), violate
any of the laws administered by the FTC, including Section 7 of the
Clayton Act. : : .

On May 12, 1971, MONY notified the FTC of the contemplated
acquisition pursuant to the FTC’s Pre-Merger Notification Resolution,
and filed its 'Special Report on May 20, 1971. Notices of the proposed
acquisition have been or will be filed with the New York and Minne-
sota Insurance Departments. These departments are authorized to dis-
approve the transaction based upon considerations similar to those of
Section 7 of the Clayton Act. 27 McKinney’s [N.Y.] Insurance Law
§§ 46-a.(b) ; 67; Minnesota House Bill No. 1595, Sec. 2, Subd. 4, effec-
tive May 15, 1971. We know of no other investigation of the proposed
transaction. In requesting an Advisory Opinion, MONY does not
waive such rights as it may have under the McCarran-Ferguson Act
(15 U.S.C. §1012[b]) to claim that the proposed acquisition is not
subject to the jurisdiction of either the FTC or the Department of
Justice.

MONY was incorporated in the state of New York on April 12,
1849. Tt is a mutual life insurance company and sells to the public only
participating (“par”) insurance, that is, insurance on which dividends
are from time to time paid to the policyholders.

MONY operates in 50 states, the District of Columbia, Puerto Rico,
the Virgin Islands and Canada. Tt sells a broad line of life, accident
and health insurance, including whole life and endowment, term, indi-
vidual and group. MONY does not sell and has no subsidiaries which
sell other forms of insurance, such as property-liability. MONY has
not to date acquired any existing company in or out of the insurance
field. Tt caused.to be organized and owns several small companies re-
lated to its activities, to wit MONY Advisers, Inc., which in turn pro-
vides investment management for MONY Fund, Inc., an open-end

G
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mutual investment company. MONY Advisers, Inc., owns MONY
Sales, Inc., which offers shares of the Fund to the public. Other wholly
or partly owned or sponsored companies are MONY Mortgage Inves-
tors, a real estate investment trust, Key Resources, Inc., a premium
financing subsidiary, and Insurance Systems of America, which pro-
duces and markets computer software systems for the life insurance
industry.?

N. Am was incorporated in the state of Minnesota on April 17, 1896.
It is a stock life insurance company and sells only non-participating
(“non-par”) insurance, that is, insurance with respect to which no
dividends are paid to the policyholders.

N. Am is licensed in 49 states (all except New York), the District of
Columbia and Canada. It sells a broad line of life and accident and
health insurance, including whole life and endowment, term, individ-
ual, group and accident and health. Despite the word “Casualty” in its
name, N. Am does not sell and has no subsidiaries which sell other
forms of insurance, such as property-liability.

In May 1968, N. Am acquired the assets and business of a small life
company, Thomas Edison Life Insurance Company, of Des Moines,
Towa, and the latter’s wholly-owned subsidiary Nalac Financial Plans,
Inec., a broker-dealership. At the time of acquisition, Thomas Edison
Life had about $51,000,000 of insurance in force. Thomas Edison Life’s
operations were fully merged into N. Am’s and figures herein relating
to N. Am, since the merger, include Thomas Edison Life. '

We are advised that the considerations weighed by MONY in reach-
ing a tentative decision to acquire N. Am included the following:

(a) The belief that the investment of funds in the stock of N. Am
would be more beneficial to MONY’s policyholders than would the
placement of such funds in other investments currently available to
MONY.

(b) Acquisition of N, Am would aid MONY in broadening its
access to the brokerage market. N. Am, in contrast to MON'Y, is geared
to a brokerage operation. N. Am, we understand, has averaged 38%
of its new sales of life insurance from brokers, in contrast to MONY’s
3%. N. Am is said to have around 9,400 brokerage contracts, of which
about 400 are considered active. MONY can expect some though not
a large flow of business from such of N. Am’s brokers as do not have
strong ties with other mutual companies. N. Am’s 250 career agents
might also generate some business for MONY.

1 See Special Report of MONY, filed May 20, 1971.
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(¢) MONY’s field force, consisting of some 4,500 career agents,
could be expected to channel some busmess to N. Am. To some clients,
only low cost term or low premium non-par whole life, unavailable
from MONY,? can be sold. Those sales are now lost by MONY to
unrelated stock companies. To the extent that these sales were directed
to N. Am, MONY would, through its ownership of N. Am stock, indi-
rectly share in the profits therefrom. Moreover, for MONY’s agents
to be able to offer non-par insurance through an affiliated company
tends to broaden the services which can be offered to clients.

(d) Experimenting with new lines of business is easier for a small
stock company than an established mutual company. N. Am might
serve as a testing ground for such new lines.

(e) MONY could offer to N. Am financial services and to its agen'ts
and brokers a broader product line including mutual funds and vari-
able annuities.

(f) MONY could provide for reinsurance for N. Am.

(g) MONY’s reputation in the industry could increase the confi-
dence in N. Am of prospective clients of N. Am.

A. The Product Market

Both MONY and N. Am sell the normal complement of whole life,
endowment and term, individual and group, and accident and health.
Since accident and health insurance is a minor part of the business of
both companies, we are of the opinion that the significant product mar-
ket, viewing the acquisition as horizontal in nature, is life insurance
generally.

MONY, as we have said, cannot sell non-par insurance. N. Am sells
only non-par insurance. The distinction between non-par and par in-
surance may suggest the presence of a conglomerate aspect to the
acquisition. Later herein we present our view that non-par and par -
insurance should not be considered as separate product lines.

B. The Geographic Market

Both MONY and N. Am are licensed in all states, except that N. Am
is not licensed in New York. The nation, therefore, undoubtedly con-
stitutes a relevant geographic market. We shall, however, also consider
state and regional markets.

2 MONY, being a mutual life insurance company, is forbidden by law to sell non-par
insurance. 27 McKinney’s [N.Y.] Insurance Law § 216(5).

G
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C. Concentration, Market Shares and Rankings in the National
Market

The sale of life insurance is a very large business, and many of the
companies engaged in the business are large. The absolute size of the
companies in the insurance industry is not, however, indicative of con-
centration within the industry, as sometimes may be true in other in-
dustries. Unlike the surety and fidelity insurance markets, which are
the subject of the Commission’s proposed complaint challenging the
merger of American General Insurance Company and Fidelity Deposit
Company of Maryland, concentration in the life insurance market has
been declining for many years. :

Concentration and market shares in the life insurance industry may
be measured by various tests, including admitted assets, total insur-
ance in force, ordinary insurance in force, ordinary premiums re-
ceived, group insurance in force and group premiums received. In:
1969, the most recent year for which we have complete statistics, con-
centration of the four largest in the life insurance business was as
follows: ®

Admitted Assets (Total) - $218, 257, 000, 000
Four largest (a)-__- . . . i 78,919, 641, 600
Percent of 4 largest (Percent) 37.01
Insurance in Force (Total) - - $1,482, 280, 000, 000
Four largest (b)_— e 431, 159, 151, 000
Percent of 4 largest (Percent) - © 29,08
Ordinary Insurance in Foree (Total) (€) - $678, 887, 0600, 000
Tour largest (d) 223, 517, 169, 000
Percent of 4 largest (Percent) - — 2.9
Ordinary Premiums Received (Total) (€)--—-omomeoam— $14, 833, 000, 000
Four largest (e) - e 5,151, 000, 000
Percent of 4 largest (Percent) 34.138
Group Insurance in Force (Total) (e)-- $483, 240, 000, 000
Four largest (f) e 225, 079, 000, 000
Percent of 4 largest (Percent) - 46. 58
Group Premiums Received (Total) (€)cmmcmmmmmm e $4, 289, 000, 000
Four largest (f) — — 1, 647, 527, 000
Percent of 4 largest (Percent).._ — 38.41

3 xcept where otherwise noted, statistical figures herein are taken from Best’s Insurance
Reéports, Life-Health, 1970 (“Best’s’). For convenience, Fortune’s List (May 1970) of the
50 largest insurance companies is appended hereto as Bxhibit A. Fortune of May 1971 has
very recently been published. It contains certain statistics for the 50 largest life insurance
companies in 1970. A copy is attached as Exhibit B. Comparison with the 1970 Fortune:
indicates that for all practical purposes the 1969 figures used herein are representative..
. (a) Prudential, Metropolitan, Equitable, New York Life.

(b) Metropolitan, Prudential, Equitable, John Harncock.

(¢) From 1970 Life Insurance Fact Book, pp. 20, 22, 29, 59 (“Fact Book™).

(d) Prudential, Metropolitan, New York Life, John Hancock.

(e) Prudential, Metropolitan, New York Life, Equitable,

(f) Metropolitan, Prudential, Aetna, Equitable.
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Under any of these tests, market shares of the four largest fall far
short of the description of a highly concentrated market in the De-
partment of Justice Merger Guidelines, 4, where such a market is
described as one where the four largest firms have 75% or more.

The 1969 percentages, moreover, represent a significant and steady
decline over a period of many years. On an asset basis, for example, the
larger firms had the following percentages of the life insurance market
in the years indicated : ‘ ’

2 1937° b1939: b 1955 . 1957 © 1966 - © 1969

Percent of asséts held

by: .
Largest firm_______ .. 180 .17.6 155 15.3 13. 06 13. 01
Two largest_..________ 31.7 NA NA NA 26. 07 25. 59
Four largest_ _________ 49. 3 49.0 44.8 44,1 38.12 37. 01
Eight largest__________ 60. 7 NA NA NA 51. 06 49. 79
Ten largest._ . _________ 70.7 70.2 64.6 63. 7 54, 97 53. 84
Twenty largest________ NA NA 473.63 472,62 466.53. d65. 11
Fifty largest_ . ________ NA NA 98510 484.37 478.65 477 16

* From Vol. 1, Verbatim Record of the Proceedings of the Temporary National
Economic Committee, Feb. 6, 1939, pp. 14, 34, Exh. No. 222. The eight largest
firms at that time, in terms of assets, were Metropolitan, 18.0%; Prudential,
13.7%; N.Y. Life, 9.6%; Equitable, 8.0%,; MONY, 5.19%; Northwestern Mutual,
4.5%; Travelers, 3.5%; and John Hancock, 3.59,. These percentages are those
of 308 companies reporting. In 1935, there were 373 life insurance companies in
the country (1967 Life Insurance Fact Book, p. 97). Hence, the TNEC percentages
are probably reasonably close to the percentage of all companies.

b Senate Report No. 1834. The Insurance Industry, 86th Cong., 2d Sess.,
Report of the Committee on the Judiciary, Aug. 9, 1960 p. 224.

© Best’s. ‘ )

4 Best’s; Fortune, July 1956 (Supplement), p. 15; Aug. 1958, p. 119; June 1967,
p. 218; May 1970, p. 206.

The decline in concentration is confirmed on a life insurance in force
basis:
[In percent]

1963 1964 1965 1966 1967 1968 1969

Four largest___-. 34.09 33.21 31..93 3118 30.53 29.62 29. 09
Eight largest____ 46.77 4581 44.33 43.46 42.03 42. 26 (a)41. 66
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‘The same trend appears when the market shares are based on
premiums received: (b) o

(a) The twenty largest had the following percentages in the years indicated:

1955—67.10%; 1957—65.08%; 1966—55.75%; 1969—51.55% (Best’s; Fortune).

(b) Unique Manual Digest, 1964, 1965; Fortune, 1966-70; Fact Book, p. 57. The

. percentagés. exclude Canadian companies doing business in ‘the United States.

Their inclusion would déecrease the percentages indicated by 1% to 2%. Premium
receipts include premiums from’ Accident and Health Insurance. ' )

[In percent]

1963 1964 = 1965(c) 1966 1967 1968 . 1969 -

‘Four largest___. 35.91 35.09 35.23 33.95 3319 32. 00 31. 02
Eight largest____ 49.57 48.67 48 89 47.36 46.69 45. 58 44. 28

In contrast, the trend toward concentration in the American General
case was, in the surety field: '

(¢) Temporary interruption of downward trend caused by adoption of Service-
men’s Group Life Insurance (“SEGLI”’) which increased largest company’s share
-as prime insurer. - - . o ’

[In percent]

1962 1968
Four largest firms_ _ _ _ oo 25 31
Eight largest firms___ - 43 48
And in the fidelity insurance field:
[In percent]
1962 1968
Four largest ﬁrms_*_____________,,‘ __________________ 24 31
Eight largest firms_.____________ . __..__ e 44 54

While the market share of the larger life insurance companies was
declining, the number of life insurance companies has shown a sig-
nificant increase in the last twenty years (Fact Book, p.108) :

¢
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. . : . Number of

Year: companies
1950 : 649
1955 N 1,107
1960 . . 1, 441.
1965 - 1, 634
1966 : 1,711
1967 - 1,724

- 1968 . - 1,776
1969 ' ———— 1,820

1970 *1, 804
¢ Best’s Review, March 1971, p. 10. ' ‘

While some of these companies are quite small, fairly new companies
have apparently progressed quite well. Accordlno' to the Fact Book
(p. 108), life insurance companies founded between 1926 and 1945,
which accounted for 4% of life insurance in force in 1945, had in-
creased their market share to 10% by 1968, and companies founded
after 1945 had achieved 18% of the total.

MONY, considered in absolute terms, is of course a large company.
Compared to the giants in the life insurance industry, however, it is
not large, and its market share as well as that of N. Am are very small,
as shown by the following table:

MONY N. Am
1969: i o

Admitted assets_ .. ______________ $3, 641, 935, 000 $136, 082, 087
All insurance in foree____________ 14, 742, 963, 000 3, 548, 921, 000
Ordinary insurance: ‘

Inforee_ . _________________ 11, 554, 551, 000 1, 910, 324, 000

Premiums received___________ 285, 627, 000 26, 548, 000
Group insurance:

Inforece. - __________._____ 2, 736, 049, 000 1, 638, 561, 000

Premiums received_._________ 17, 715, 0600 8, 765, 000

MONY N. Am Combined’

1969-—Percentage of total market:

Admitted assets__________________.____ 1.71 0. 06 1.77
All insurance in foree_ ____________ ———— 0. 99 0. 24 1. 23
Ordinary insurance:
Inforece_ . ________________________ 1. 70 0.28 1. 98:
Premiums received_________________ 1. 93 0.18 2. 11
Group insurance:

Inforee. . ______ 0. 57 0. 34 0. 91
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Tn terms of admitted assets, MONY in 1969 ranked eleventh in size ®
and N. Am ranked 138th. The acquisition of N. Am will not increase
MONY’s ranking. ' B

In terms of insurance in force, MONY ranked thirteenth in size in
1969,¢ and N. Am ranked sixty-fifth. The acquisition of N. Am would
increase MONY’s ranking to eleventh. The combined market shares
of the two companies, however, will remain far below the top eight.

Like the concentration trend in the industry as a whole, MONY’s
chare of the market has declined substantially. In 1987 MONY ranked
as the fifth largest life insurance company in the country, with 5.1%
of the total assets of all 308 companies reporting.” In 1969 MONY
ranked eleventh with 1.71% of total assets of all life insurance com-
panies.® On the basis of total life insurance in force, MONY declined
from 1.09% in 1965 to 0.99% in 1969.° ‘ o

N. Am’s share has also declined slightly during the past five years. In
terms of total insurance in force, N. Am had 0.28% in 1965 and 0.24%
in 1969. In terms of total premiums N. Am ranked 97th in 1969, with
only 0.14% of the market (Fact Book, p. 59). We are informed that
in 1970, N. Am’s premiums of various kinds declined from previous
years so that N. Am may decrease in ranking on that basis.

The declining concentration trend in the industry, the extremely low
market, shares of MONY and N. Am, and the very low combined
market share in our opinion distinguish the contemplated acquisition
from previous cases where the enforcement agencies prevailed. See
I/nited States v. Pabst Brewing Co., 384 U.S. 546 (1966) (combined
share 4.5% ; increasing concentration; Pabst moved from 10th to 5th
position) ; United States v. Alcoa, 377 U.S. 271 (1964) (acquiring
company ranked first with 27.8%; acquired company 1.8%; high
.concentration) ; United States v. Von's Grocery Co., 384 U.S. 270,272

(1965) (acquiring company ranked third ; acquired company ranked
sixth; combined company ranked second; combined market share
7.5%:; both companies growing rapidly; increasing concentration) ;
Brown Shoe Co. v. United States, 370 U.S. 294, 342, 345 (1962) (com-
bined company second in retail market; combined market shares in

5 MONY remains eleventh in 1970 (Fortune, May 1971, p. 194).
¢ MONY continues in thirteenth position in 1970 (Foriune, May 1971, p. 194).

7 From Vol. 1, Verbatim Record of the Proceedings of the Temporary National Economic
-Committee, Feb. 6, 1939, pp. 14, 34, Tixh. 2922 Tn 1935, there were 373 life insurance com-
‘panies in the country (1967 Life Insurance Fact Book, p. 97). Hence, the TNEC percentages
.appear reasonably close to the percentages of all companies. )

8 Best’s.

® MONY'’s percentageu of the assets of the 50 largest life insurance companies declined
slightly from 2.21% in 1969 to £.18¢% in 1970. Its percentage of the insurance in force of
‘the 50 largest companies remained virtually stationary in the same period, increasing from
:1.5449, in 1969 to 1.545% in 1970. Fortune, May 1970, p. 206 ; Fortune, May 1971, p. 194.
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numerous local markets ranged from 51.8% downward with only a few
around 5% ; trend toward concentration). :
Moreover, in the complaint in which ‘the Commission proposes to
challenge Warner-Lambert Company’s acquisition of Parke, Davis &
Co., it is alleged that the merger will increase Warner-Lambert’s rank-
ing from 12th to 3rd place in the total hospitals and drug stores mar-
ket and from 15th to 5th place in the ethical drug market. Although
the proposed complaint does not allege market percentages of par-
ticular drugs, it does allege that, unlike the MONY acquisition, War-
ner-Lambert and Parke, Davis ranked, prior to the merger, among the
top 4 or 8 sellers of some drugs. F7C Determination to Issue Com-
plaint, File No. 711 0618, released April 20,1971. '

e

D. Ease of Entry

Unlike many industries, the life insurance industry is one where, in
the interest of protection of the policyholders, the responsibility of
the entrant should be more important than ease of entry. To the ex-
tent that barriers do exist, they derive principally from state regula-
tion which, for example, imposes minimum capital and surplus re-
quirements on new companies. These requirements vary from $70,000
in Arizona to $3,000,000 in New York.

In some states the requirements are no doubt. overly lenient. A recent
study suggests that a hypothetical new life company with $1,400,000
paid-in surplus and capital is likely to be insolvent in 5 to 8 years. A
new company with $1,900,000 is likely to remain solvent under a basic
expense pattern, but insolvent in 6 years under a higher expense pat-
tern advocated by some experts. With $7,400,000 of paid-in surplus and
capital, the company is likely to remain solvent under either test.
E. J. Leverett, Jr., Paid-In Surplus and Capital Requirements of a
New Life Insurance Company. Paper Presented at 1969 A.R.LA.
Annual Meeting.*

Other than the state-created barriers we know of no other signif-
icant barriers. As we have previously noted, many new life insurance
companies come into being each year. This fact alone indicates that
the conditions of entry do not foreclose new entrants.

Moreover, we do not see that the proposed acquisition would have
any effect on ease of entry. The existence for many years of life in-
surance companies far larger than MONY has not, on the record, had
a chilling effect on new entrants.

10 A copy is annexed as Exhibit C.
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. N. Am Has Not Been a Disruptive Force in the Industry

‘We know of no respects in which N. Am has been an unusually com-
petitive factor in the life insurance market (Guidelines, | 8). The fact
that N. Am’s market share has remained relatively static for several
years suggests that it has not. Nor does N. Am possess any asset which
confers on it an unusual competitive advantage. _

Following the acquisition, MON'Y’s financial resources and prestige
will perhaps afford N. Am’s agents an additional selling point, and
MONY’s managerial resources will afford N. Am marketing and in-
vestment advice. It is also expected that recommendation of N. Am’s
non-par insurance by MONY’s agents will possibly guide some business
to N. Am. N. Am’s market shares are so low, however, that it is im-
possible to foresee that these intangibles will have a significant impact
on competition.

=

F. Market Shares on a State and Regional Basis

In thirteen states, MONY has 2% or more of the business on a 1968
ordinary and group permium basis. N. Am, however, has 2% or more
only in its home state, Minnesota, with 2.13%. Here MONY has a mere
1.15% of the business, and the two companies 3.28% of the market.
The minimum figures of the Guidelines, indicating even the likelihood
of governmental challenge, are therefore not approached in N. Am’s
most important state.

In only eight states do the two companies have 3% or more of the
business on a 1968 ordinary and group premium basis. These states
are listed below, together with the corresponding market shares of
MONY and N. Am, and their combined market shares.

[In percent]

MONY N. Am Total
AlasKa . - o e - 8.17 0. 04 8. 21
Idaho - - o e 5. 96 .07 6. 03
Montana _ _ oo mm - 4. 19 .75 4. 94
MissiSSIPPi - mc oo 3. 55 .06 3.61
MiInnesota _ _ - - oo oot 1. 15 2.13 3. 28
LoWisiana oo 3.04 . 02 3. 06
WYODing - oo - 2.90 .58 3. 48
South Dakota__ _ .- - 1. 35 1. 96 3. 31

g
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Looking at the several state markets, it is difficult, in. our opinion,
to discern the possibility of a significant anticompetitive effect result-
ing from the acquisition. The only states where the market share of
MONY exceeds 5% * are Alaska and Idaho. In neither of these states
‘does N. Am add as much as 0.1% to MONY’s market share. N. Am
states that it has never had sales agencies in either state. N. Am’s busi-
ness in force in each state has been transferred from the original state
of issue. At the end of 1969, N. Am reported only 101 policies for in-
surance in force of $1,998,000 in Alaska and only 582 policies for
$2,878,000 of insurance in Idaho.

In Montana, N. Am has some agency force but its minimal market
share of less than 1% does not add significantly to MONY’s strength
in that state.

Under the foregoing circumstances, it seems impossible to foresee
‘any significant anticompetitive effect in any state.

Our view gains support when it is appreciated that we are dis-
‘cussing a very small percentage of the total United States market. For
example, ordinary insurance in force in Alaska is only 0.1% of the
national total, Idaho’s percentage is only 0.31%, and Montana’s only
0.32% (Fact Book, p. 20). Thus the three states together have only
-0.73% of the ordinary insurance in force in the United States.

A region of the country may in appropriate circumstances consti-
tute a proper geographic market in which to measure the effects of an
acquisition.”® We have selected for study the two industry-recognized
regions in which the proposed MONY and N. Am combination would
be the largest, the North Central (E & W) Region and the Pacific
Region. The North Central Region has about 28.9% of the life insur-
ance in force in the United States, and the Pacific Region has about
13.29% (Fact Book,p.25).

The following table shows the market shares on an ordinary and
group premium basis enjoyed by MONY and N. Am in 1968 in the
states of the North Central Region:

11 The minimum market share referred to in the Guidelines for either of the companies
in an industry not highly concentrated. In the FTC Policy Statement of January 17, 1967,
regarding mergers in the Food Distribution Industry, which was marked Dy increasing
concentration, the I'TC said that a merger of food or grocery stores representing not more
than five percent of total food store sales in any city or county will not ordinarily require
specific Commission review (1 Trade Reg. Rep. 714520, at p. 6807). In a similar Policy
Statement of November 27, 1968, the Commission said that it would examine mergers in
the increasingly concentrated Textile Mill Products Industry where the combined market
share was 5% or more in a submarket in which the four leading firms had 359, or more
.of the market (1 Trade Reg. Rep. 1 4540, at p. 6821).

12 United States v. Pabst Brewing Co., 384 U.S. 546 (1966).
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[In percent]

North Central (B & W) MONY N. Am Combined
TNOIS - - oo 1. 30 " 0,23 1. 53
Indiana_ _ - 0. 98 ) .11 1. 09
Towa. e 1. 89 . 53 2. 42
Kansas_ . o 1. 39 - .05 1. 44
Michigan__ . ___ . 1. 05 .14 1. 19
Minnesota - - - - e 1. 15 2.13 3.28
Nebraska_ .. 0. 82 0.17 0. 99
North Dakota__ ___ . ___________ 1. 13 1. 33 2. 46
Ohio_ _ e 1. 41 0. 05 1. 46
South Dakota___ ____ ... 1. 35 1. 96 3. 31
Wisconsin._ _ oo 1. 50 0. 62 2.12

The non-weighted average combined market shares of MONY and
N. Am in the North Central Region is 1.94% and the weighted per-
centage would be somewhat less.

The following table shows the market shares on an ordinary and
group premium basis enjoyed by MONY and N. Am in 1968 in the
states of the Pacific Region: '

[In percent]

Pacific MONY N. Am Combined
California_ _ _ _ __ ... 1. 86 0. 34 2. 20
Oregon _ - oo oo 2.13 0. 21 2. 34
Washington____ ... _. 2,48 0. 25 2.73
Alaska_ __ - 8. 17 0. 14 8. 21
Hawaii_ - - e 0. 61 0. 36 0. 97

The non-weighted average combined market shares of MONY and
N. Am is 3.29%. Using a weighted average to acknowledge Cali-
fornia’s 77% of the Pacific Region Market, thé combined market share
of MONY and N. Am becomes 2.27%. In both regions the percentages
are significantly below the minimum market share involved in mer-
gers which the Department of J ustl_ e states that it will ordinarily
challenge. '

In the state and regional m‘ukets, as in the national market, the
low market shares of both companies make it impossible to foresee
any anticompetitive. effects deriving from the acquisition.

470-883 0—73——69

e}
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G. Conglomerate Aspects of the Proposed Acquisition

As we have said, the proposed acquisition appears basically to be a
horizontal merger. We do not believe that it has conglomerate aspects.
A conglomerate aspect, if one exists, derives from the circumstance
that MON'Y which does not, and by law cannot, sell non-participating
insurance,’® is acquiring stock of a firm which sells only non-par
insurance.'* :

We acknowledge, of course, that the Supreme Court has recognized
submarkets the boundaries of which may be determined by such prac-
tical indicia as “industry or public recognition of the submarket as a
separate economic entity, the product’s peculiar characteristics and
uses, unique production facilities, distinct customers, distinct prices,
sensitivity to price changes, and specialized vendors.” Brown Shoe Co.
v. United States, 370 U.S. 294, 325 (1962).

The life insurance industry, however, views par and non-par in-
surance as essentially the same product. Life insurance agents want to
be able to sell both types. As a consequence, a majority of the es-
tablished stock companies sell both par and non-par. Franklin Life,
the nineteenth largest ordinary life insurer, for example, issues both
kinds, and its present insurance in force is split about 50-50 between
par and non-par.

MONY, as we have said, is forbidden by New York law to sell non-
par insurance. 27 MckKinney's Insurance Laws § 216(5). Some states,
however, permit a mutual company to sell non-par as well as par.

The non-par insurance characteristic of lower premiums becomes
blurred in practice because of devices whereby mutual insurance pre-
miums can be more closely equated with non-par premiums. Though
MONY has resisted issuance of par insurance at non-par premium
levels, it has issued a par life plan with a decrease in amount after
two years, which simulates a non-par life contract by using dividends
after issuance to buy term insurance to replace the decrease.

Let us assume arguendo, however, that par and non-par life in-
surance constitute separate submarkets. MONY’s acquisition of N. Am
is, we respectfully submit, equally valid under Section 7 of the Clayton
Act.

The Commission’s Bureau of Economics £'conomic Report on Cor-
porate Mergers (October 1969) proposes guidelines for conglomerate

13 Except for conversion to extended term under non-forfeiture policy provisions, and for
group insurance available to MONY's own staff.

1 If a label were required, this aspect of the acquisition could be perhaps deseribed as a
conglomerate merger of the product-extension variety. FEconomic Report on Corporate
Mergers, Bureau of BEconomics, Federal Trade Commission (Oct. 1969) p. 1-32).
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mergers (Summary and Highlights of the Report, pp. 17-18). Ac-
cording to the Bureau, the following criteria describe conglomerate
mergers most likely to violate the law: (1) When the acquiring cor-
poration is a large enterprise having a substantial volume ($250 mil-
lion in sales or assets) in one or more concentrated industries, and
(2) when the acquired firm is one of the leading firms in at least one
concentrated industry (a leading firm is one of the 4 to 6 largest
sellers, and a concentrated industry is one where the four leading
firms account for 40% or more of sales.

The Department of Justice Guidelines, 1717, 18, focus on con-
glomerate acquisition by potential entrants. The Department says that
it will ordinarily challenge any merger between one of the most likely
entrants and (i) any firm with 25% or more of the market, or (ii)
one of the two largest firms in a market in which the shares of the
two largest amounts to 50% or more, or (iii) one of the four largest
firms in a market in which the shares of the eight largest firms amount
to 75% or more, providing the merging firm’s share amounts to 10%
or more, or (iv) one of the eight largest firms in a market in which
the shares of these firms amount to 75% or more, provided either (a)
the merging firm’s share is not insubstantial and there are no more
than one or two likely entrants, or (b) the merging firm is a rapidly
growing firm.

MONY’s acquisition of N. Am falls far short of the Bureau’s and
the Department’s standards for a merger which might be challenged.
On the basis of non-par ordinary insurance in force®® of $264,-
766,000,000 in 1969, the top four companies had 17.90% of the market
and the top eight had 27.13%. Concentration in this assumed sub-
market is therefore even less than in the total life market, and far
short of the Bureau and Department of Justice Guidelines.

The company to be acquired, N. Am, in 1969, on the basis of ordinary
non-par insurance, ranked 23rd among all stock companies, and had a
market share of 0.72%. Again, according to the Guidelines, the pro-
posed acquisition plainly is not one that should be challenged.

With particular reference to the Department’s Guidelines, which
focus on conglomerate acquisitions by potential entrants, it should be
noted that MONY is not “one of the most likely entrants” by internal
expansion because it is legally prohibited from selling non-par insur-
ance. 27 McKinney's [nsurance Law § 216(5).

Under these circumstances, MONY instead proposes to acquire a
small company which, we respectfully submit, satisfies the conditions

15 We are advised that as a practical matter group insurance can be eliminated from a

consideration of market shares and rankings in the non-par market because the bulk of
group insurance is issued on a participating basis.
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of the Commission’s “toehold” acquisition theory as enunciated in
Matter of Bendiz, Docket No. 8739, 3 CCH Trade Reg. Rep. ¢ 19,288
at 21,439 (1970). There, it will be recalled, the Commission held illegal
Bendix’s acquisition of Fram, which ranked third in the automotive
filter industry with 12.4% of the market, when smaller companies were
available for acquisition. Although the Commission did not expressly
place an advance stamp of approval on an acquisition of a company
such as Hastings Manufacturing Company, ranking seventh with 8.2%
of the market, it did not disapprove that possibility and, in the context
of the opinion, seems to grant at least tacit approval.*®

Here, N. Am is a much smaller factor than Fram and, with a market
share in the non-par market of 0.72% and a ranking among all stock
companies of 23rd, it is, indeed, a much smaller factor than Hastings.

Accordingly, we believe that under any of the tests discussed,
MONY’s proposed acquisition of N. Am, even assuming that the
acquisition has a conglomerate aspect, is valid.

In conclusion we respectfully request an Advisory Opinion as to the
validity of the proposed acquisition. We will be happy to respond to
requests for any additional facts, and to cooperate in any way possible.

Sincerely,
Royall, Koegel & Wells,
(S) H. Arrexy LocunEr,
Attorneys for the Mutual Life
Insurance Company of New Y ork.

Applicability of the Standard for the Surface Flammability of
Small Carpets and Rugs (DOC FF 2-70) to Terry Bath Mats.
(File No. 723 7003)

Opinion Letter
DrcemBER 2, 1971
Desr Mr. Lucas:

This is in response to your request for an advisory opinion as to the
applicability of the Standard for the Surface Flammability of Small
Carpets and Rugs (DOC FF 2-70), issued under the Flammable Fab-
rics Act to terry bath mats.

On December 18, 1969, the Department of Commerce published in
the Federal Register a proposed Standard for the Surface Flammabil-
ity of Carpets and Rugs and invited comments from interested parties.

16 See also Matter of Kennecott Copper Corporation, FTC Docket No. S765, issued May 5.

1971, where Kennecott, the largest copper company, sought to acquire Peabody Coal Com-
pany, the largest coal producer. :
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On April 16, 1970, the Department of Commerce published in the Fed-
eral Register the final Standard for the Surface Flammability of
Carpets and Rugs (DOC FF 1-70). However, as a result of the com-
ments received, this Standard excluded smaller carpets and rugs.

Nonetheless, in the same issue of the Federal Register of April 16,
1970, the Department of Commerce published a notice of need and a
proposed complementary standard for small carpets and rugs. Subse-
quently, a final Standard for the Surface Flammability of Small Car-
pets and Rugs (DOC FF 2-70) was published on December 29, 1970,
which becomes effective on December 29, 1971,

It must be noted that the definition of “Small Carpet” as contained
in the DOC FF 2-70, clearly appears to encompass bath mats. This, in
part, reads as follows:

(c) “Small Carpet” means any type of finished product made in whole or in
part of fabric or related material and intended for use or which may reasonably
be expected to be used as a floor covering which is exposed to traffic in homes,
offices, or other places of assembly or accommodation. * * *

Moreover, further inquiries by members of the Commission’s staff
disclose that bath mats were the product which was responsible for the
exclusion of small carpets and rugs from the Standard of April 16,
1970 (DOC FF 1-70), and for the development of the less rigid Stand-
ard (DOC FF 2-70), which permits the cautionary labeling for small
carpets and rugs which do not meet the minimum flammability
requirements.

In view of the circumstances as outlined above, there appears to be
no doubt that bath mats are included within the scope of the Standard
for the Surface Flammability of Small Carpets and Rugs (DOC
FF 2-70).

By direction of the Commission.

Letter of Request
Avucosr 31, 1971
Dear Sir:

This 1s to request an advisory opinion as to the applicability of Regu-
lation DOC FF 2-70, “Standard For The Surface Flammability Of
Small Carpets And Rugs,” issued under the Flammable Fabrics Act,
to terry bath mats (as distinguished from small bath rugs or carpets).
This Regulation becomes effective in December 1971 and the request-
Ing party is not the subject of a pending investigation or other proceed-
ing by the Commission or any other governmental agency.

The terry bath mat produet to which this request applies is a dis-
tinctive product and defined as an absorbent mat which (a) has dimen-
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sions of less than one square yard, (b) is woven on terry looms of
textile fiber of a heavy terry construction, (c¢) hasno face, pile or back-
ing characteristic of a rug or carpet. and (d) is made and intended to
be temporarily stood upon in the bathroom for water absorbency pur-
poses immediately following the bath.

This question has been discussed with representatives of the Com-
mission and the Department of Commerce and is of significant im-
portance to the towel and bath mat industry. Your advisory opinion
is needed in the near future in order to make production arrangements
in ample time prior to the effective date of the Regulation should they
be required.

Attached hereto is a brief in support of the position of this company
that such products are not properly within the scope of the Standard.
We will be glad to provide further information or evidence upon re-
quest. A specimen terry bath mat is being forwarded under separate
cover to illustrate statements set out in the attached brief.

The writer can be reached by telephone at 919-623-8147.

T would appreciate acknowledgment of receipt of this request.

Very truly vours,
(S) W. B. Lucas,
General Counsel.

RE: APPLICABILITY OF DOC FF 2—70 TO TERRY BATH MATS BRIEF OF FIELDCREST MILLS,
INC.

This request for advisory opinion is directed to the fundamental question of
whether the Flammable Fabries Act and the Standard For The Surface Flamma-
bility Of Small Carpets And Rugs (DOC FF 2-70) are properly applicable to
terry bath mats.

As used herein. a terry bath mat is defined as an absorbent mat which (a) has
dimensions of less than one square yard, (h) is woven on terry looms of textile
fiber of a heavy terry construction, (c¢) has no face. pile or backing character-
istic of a rug or carpet. and (d) is made and intended to he temporarily stood
upon in the bathroom for water absorbency purposes immediately following the
bath.

1. TERRY BATH MATS ARE RARELY ON THE FLOOR AND DO NOT POSSESS THE ESSENTIAL
CHARACTERISTICS DESCRIBED IN THE DEFINITION OF SMALL CARPETS AND RUGS

Part 1(c) of the Standard defines “Small Carpet’” as fabric intended for use or
may reasonably be expected to be used as a floor covering which is exposed to
trafiic in homes. ete. and, in Part 1(e). “Traffic Surface” ix defined as a surface
of a small carpet or rug which is intended to be walked upon.

A terry bhath mat is an article specially made to provide the water absorbency
of a towel and is normally on the floor only during the bath period. It is usually
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found on a hanger, rack, or tub at all other times. Its characteristics and funec-
tions are far more closely akin to a towel than a carpet or rug and it lacks any
face, pile, backing, or skid resistance characteristic of a carpet or rug. It is
made to be stood upon—not to withstand traffic or to be walked upon, charac-
teristics essential to an article’s classification as a small carpet or rug under
the Standard.

Any potential risk of its contact with electric heaters is the same as that of a
towel and it should be classified as a towel product rather than a floor covering
product.

II. THERE IS NO FACTUAL LEVIDENCE OR HISTORY OF A TERRY BATH MAT BECOMING
IGNITED OR SMOLDERING TO CAUSE INJURY OR DAMAGE '

The Notice of Standard in the Federal Register dated December 29, 1970, in
subparagraph (c), recites the statutory requirement that the Standard “Is
limited to small carpets and rugs which currently present the unreasonable risks
specified in (a) above,” and under the “Intent of the Standard” section, it is
stated that the intent is to afford “protection to the general public from an un-
reasonable risk of the occurrence of fire.”

Many millions of terry bath mats have been in use all over the world for
approximately 100 years. Petitioner and its predecessors have produced millions of
these articles and have never received a complaint or any information that a
terry bath mat has been involved in igniting or supporting a fire or smoke. There
has been no showing of a need for regulation of terry bath mats to protect the
public from unreasonable risk as required under the Flammable Fabrics Act
and there have not been any allegations or evidence to support a determination
that cotton terry bath mats constitute any risk whatsoever. There is strong
evidence to the contrary in that terry bath mats meet the flammability standards
for wearing apparel under the Flammable Fabrics Act.

It is clear that a serious question exists as to the fulfillment of the statutory
requirement of a finding of “unreasonable risk” in the case of terry bath mats.
An interpretation that they are not included swould lend much greater credence
to the legality and validity of the Standard. Clearly, the statutory requirement of
a showing of need for regulation has not been met with respect to this article.

III. THE INITIAL NOTICE OF PROPOSED FLAMMABILITY STANDARD AS PUBLISHED IN THE
FEDERAL REGISTER ON APRIL 16, 1970, ACKNOWLEDGED THAT BATH MATS WERE NOT A
SERIOTUS HAZARD

Under the “Basis For Proposed Flammability Stancard” .ection of the Notice,
it is stated with respect to small rugs— For many uses, pasticularly as bath mats
in Dathrooms, they are not used under or near other combustible interior fur-
nishings.” It is submitted that a terry bath mat is used onl¥ in the bathroom
and is not suitable or interchangeable for use as a rug or carpet in any other
room. Although a small rug or carpet may be multi-purpose, a terry bath mat is
single purpose and constitutes a different and distinguishable article which, as
stated in the above Notice, is not used under or near other combustible interior
furnishings. Some may be used outside the bathroom as foot-wipe mats at home
entrances or as sleeping mats for pets, but such use does not constitute use as a
carpet or rug intended to be walked upon in the normal application.
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It is submitted that if and when flammability standards are established for
bath towels, then terry bath mats should properly meet these standards.

IV. INCLUSION OF TERRY BATH MATS IN THE STANDARD IS NOT LOGICAL OR CONSISTENT
WITH OTHER REGULATIONS UNDER THE ACT

Terry towels and bath mats meet the lammability standards for wearing ap-
parel under the Flammable Fabrics Act. Many garments are made from terry
cloth. A determination that terry bath mats are hazardous on the floor while
terry cloth is safe on the person is a paradox which the public and industry will
find difficult and confusing. Logic dictates that such a situation should not be a
part of a program intended to protect the public. It weakens the entire program
and presents a vulnerable point to legal attack in the future.

V. A DETERMINATION THAT TERRY BATH MATS ARE FLOOR COVERING SUBJECT TO THE
STANDARD IS NOT IN THE PUBLIC INTEREST

If terry bath mats are ultimately determined to be subject to the Standard,
manufacturers have three alternatives:

1. Treat presently used fibers against flammability.

Treatments presently known adversely affect the texture or “hand” of the
article and significantly add to its cost. The unattractive terry bath mat would
lose a great deal of its consumer appeal and usually result in the consumer pur-
chasing a small bath rug at a higher price.

2. Manufacture from different materials.

To do this results in a sacrifice in absorbency and an increase in price, making
the article less salable with the result that the consumer would probably purchase
a higher priced product.

3. Apply the required label when the Standard is not met.

Retailers generally do not wish to handle any product that has an indication
of hazard associated with it. The logical tendency will be to replace it with
other articles serving the same purpose. all of which will be at a higher price.

On this point, it is particularly tragic that an article which has been used
safely for many years by the many millions of units and has never been proven
or even indicated to be hazardous should be subject to the probability of greatly
reduced usage due to an unnecessary and erroneous application of flammability
standards which would have an effect contrary to the public interest the Standard
is intended to serve.

It is submitted that cotton terry bath mats as defined above clearly distin-
guishes them from all other small rugs and carpets and are not properly within
the scope, definition, and intention of the Flammable Fabrics Act or the Standard.

FIELDCREST MiLLs, INc.,
(S) W. B. Lucas,
General Counsel.

AugusT 31, 1971.
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Proposed Plan To Advertise and Use a Special Renewal Voucher
Which May Be Applied to Subscription Renewals for “Chang-
ing Times” Magazine. (File No. 723 7004)*

Opinion Letter
Decemeer 10,1971
Dear Mr. MorGaN :

This is in response to your letter of April 8, 1971, requesting Com-
mission advice concerning a proposed plan to advertise and use a
“special renewal voucher” which may be applied to subscription re-
newals for “Changing Times” magazine.

As the Commission understands the facts, this voucher will be given
to new subscribers who submit two dollars with their request for a trial
subscription to “Changing Times.” The voucher is worth one dollar
when it is applied to a one-year renewal subscription after the trial
period expires.

The Commission has given this matter careful consideration and has
determined that, based on the information furnished, it would not
Initiate proceedings under statutes it administers, provided the plan is
implemented in the manner described.

By direction of the Commission.

Supplemental Letter of Reguest
May 38,1971
Drar Mr. WenTzZ:

I certainly enjoyed our telephone conversation on Friday, and your
ideas were most helpful to me.

Enclosed is a corrected copy of our radio commercial. This includes
the stapled-on paragraph “B™ at the bottom of Page 2, which you did
not get, a slightly revised version of the final paragraph on Page 38
(to include the word “renewal”), and a revised first paragraph of the
closing commercial along the lines you suggested.

I believe these revisions should make the offer completely clear.
Thanks again for your help.

Sincerely,
(S) Bovce Morean,
Vice President.
*Because of the volume of materials submitted, all are not published. However, they are

available for public inspection at the Division of Legal and Public Records, Federal Trade
Commission, Washington, D.C.
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Letter of Request
ArpriL 8,1971

Drar Mr. Pitorsgy :

We would very much appreciate an advisory opinion from the Fed-
eral Trade Commission on the following matter:

We plan to use a voucher offering to new subscribers to Changing
Times magazine, a $1 reduction on the subscription price, if and when
they continue their subscription beyond the trial period.

Attached is a rough layout of the voucher itself, which we would
send to the new subscriber when we receive his trial subseription. It is
marked “A”.

Also attached are the commercials used in our 15-minute radio pro-
grams. The portions of the commercials which refer to this proposed
new cash-up offer are marked “B” and “C”.

For background, I am also enclosing one of our present direct mail
packages offering a trial subscription to “Changing Times”. The slip
marked “D” covers the Tax Booklet which we are currently offering
as a cash-up. If our test of the $1 voucher on radio is successful, we
may also test this voucher in our direct mail.

What we are asking for specifically is your advisory opinion on this
new voucher offer. However, we would also appreciate your comment
on the way we qualify our use of the word “free” in our subscription
offers. We have made a special effort to avoid any misunderstanding as
to what the new subscriber must do to obtain our material. And we
would like to be sure that our practices here are in line with the Com-
mission’s thinking.

It was a pleasure meeting you earlier this week. We'll look forward
to receiving the advisory opinion as soon as it is convenient.

Sincerely,
(S) Boyce MoreaN,
Vice President.
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Individual’s special selection or situation . . ... ..., .. ... . 527, 696
Jobsand employment service ... ......... .. ... . 527, 543

*Covering practices and matters involved in Commission orders. For index of com-
modities, see Table of Commodities. References to matters involved in vacating or dis-
missing orders are indicated by italics
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Legality of legitimacy « .« « -« ocov e st 711
Limited offers or supply .« . . - ¢ o e ee e e s 0 0 . 12
Medicinal, therapeutic, healthful qualities of product or service . . . . 146
Operation . .. .coocosmm st 667, 674, 681, 689
Personnel or staff . . ..o oo mee e st 2t S 513, 527
PriCES o« o o o o oo s s o v o s m e 154, 201, 286, 292, 471, 474, 483,
500, 504, 624, 642, 653, 726, 734, 7152, 828, 834

Additional charges unmentioned . . . oo s s e e s s 432
Bait . o vvo oo m e e 1, 303, 310, 334, 349, 513, 789, 937
Comparative . . . - -« c s ss st sm st 789
Coupon, certificate, check, credit voucher, etc . . . . o oo e e ot 955
Demonstration reduction . . . oo oo e e e 0 L2 310, 937
Discount savings . . -« o s o s o2t 1, 21, 27,117, 454, 789
Exaggerated as regular and customary 1, 21, 27, 1117, 204, 368, 789
Forced or sacrificesales . . . v« oo oo e s s T 21, 27
Repossession balances - . « v+« o s ee st 513
SUIVEYS « v v v o v nnmmmme et m et 101
Terms and conditions . . . 127, 130, 141, 154, 201, 204, 286, 292, 303,

344, 373, 437, 454, 471, 474, 4717, 480, 488, 500, 504,
513, 617, 624, 642, 653, 7926, 7134, 752, 828, 834, 943, 980

Usual as reduced, special . .« . oo 0o - 21, 27,117, 310, 334, 527
Prize contests . . .+« s s e e e e 1, 589, 599, 696, 789, 964
Promotional sales plans . . « » .« oo m e 1, 310, 513, 589, 599, 789
Qualities or properties of products or service: i

ANLi-freeze . « v s o s e s m s m e T 124

Corrective, orthopedic, €€, .« v oo v oo s n T T T . 61

Durability or permanence . . . . ..o o- et T T 310

Fire-extinguishing or fire-resistant . . ..o e e e oo e e 33, 37, 41, 46

Medicinal, therapeutic, healthful, etc . . .« o o oo oo e s 152

NoONAITtating « « « e v v v ssom s mm e 815

NULEEIVE « ¢ o v o oo mom s e m s nn st 410, 422

Preventive or protective . . . . o oo s oo m e m T TS 152

Reducing, non-fattening, low-calorie, etc. . . . . o o oo e 248, 410

Waterproof, waterproofing, water-repellent . . . . . oo oo 493, 943
Quality of product or SErVICe . o o v e o oo v o 204, 334, 349, 454, 608, 943
Quantity in SEOCK « « « « s e R 349
Refunds, repairs, and replacements . . . ..o 368, 432, 955
Safety of Products « » « v v e oo m s T 318, 815
Scientific or other relevant £ACES o v o o e s e e 318,410,774
SErviCes « « «%o o o s o s a e mn e R 432
Size or weight . . v v v v v oo s 303, 334, 349, 454
Source or origin: Domestic products as imported . . . .. e e e 329
Special or limited OFfErS o v v o o v o o mmm s et 1, 310, 937
Specifications or standards conformance . . . ..o o s e ettt 774
Statutory requirements:

Truth in Lending Act . . . . - - 127, 130, 141, 154, 201, 286, 292, 303,

334, 344, 349, 378, 437, 454, 471, 474, 471, 480, 483, 500, 504,
617, 624, 642, 653, 726, 734, 752, 7917, 828, 834, 924, 943, 980
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Terms and conditions . . . . . . . .. 1,12, 310, 334, 349, 437, 454, 696

Tests and investigations . . . . . . .« o oo 00 e e e e e e e e e e e 255

VAlUE o o v o v e tm e e e e e s 589, 599, 696
Advertising matter — simulating another product thereof . . ... ... .. 696
Aiding, unlawful act or practice . . ... ..o aee et 358
Allowances for services or facilities ... ...... e e e e e e e e 976
Bait prices, advertising falsely . . . . . 1, 303, 310, 334, 349, 513, 789, 937
Boycotting seller-suppliers . . . . . oo v oo e e e et 358
Business methods, policies, and practices -. . .. .. ..o v oo 107, 538, 653
Clayton Act:

Sec. 7 — Acquiring corporate stock orassets . . . .. ..o e e 636, 805
Coercing and intimidating . . . « .« oo oo oo e 297, 486
Combination, maintaining resale prices . . . ...+ c o e oo e 358
Combination sales, misrepresenting prices . . . . .« c o v e r oo e e n e 858
Combining or conspiring to:

Control marketing practices and conditions . . . ..« .« v e v - - 101

Enforce or bring about resale price maintenance . . . . ... .- + 101, 648

Maintain monopoly . . . . .. ... T IR 486

Restrain and monopolize trade . . . . . . oo oo oo a e s e e et 297
Comparative data or merits, advertising falsely . . ... .. ... .. 124, 255
Comparative prices, advertising falsely . . - v v oo e e 789
Concealed subsidiary, fictitious collection agency . . . ... o -« - - 919
Condition of goods, advertising falsely . .......... 124, 504, 533, 608
Connections or arrangements with others,

advertising falsely . . - . ..o . oo oo 101, 310, 329, 493, 504, 711
Contents, advertising falsely ... ... .. 146, 152, 255, 329, 667, 674, 681
Controlling marketing practices and conditions . . . . o oo 0o e oo 101
Corrective, orthopedic, etc., advertising falsely

qualities of product or service . . . . . . ..o e s 61
Court documents, simulating another or product thereof . ... ... ... 711
Customer classification, discriminating in price . . . . v oo o v oo v oo 50
Cutting off access to customers or market: Interfering

with distributiveoutlets . . . . . . oo o e e e 191, 297
Cutting off supplies: Maintaining resale prices . . . .. oo .o .o 297, 648

Refusing sales to, or same terms andconditions . . . . . ..o o0 o .. 191
Dealer or seller assistance, advertising falsely .

and/or misrepresenting asto . . . . ... oo 159, 204, 533, 653, 850

Securing agents or representatives by misrepresentation . . . ... ... 159
Dealing on exclusive and tying DASIS - + - o o o e e o e e e a e e 837
Demand, business or other opportunities, advertising falsely . ....... 12
Demonstration reductions, misrepresenting prices . . . . .. ... .- 310, 937
Discount savings, advertising falsely . ....... 1, 21, 27,117, 789, 937

Discrimination against price cutters, maintaining resale prices . 191, 297, 648
Discrimination in price:
Allowances for services or facilities . . .. . .o .o o oo e e e 976
Charges and PriCes . . « + o« o o v oo oo e o s s oo 837
Customer classification . . . .« v oo v v v v v oo oo e 50
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Page
Dismissal orders:
Initial decision charging price diserimination in ice cream case
adopted after discovery of new evidence . . .. ............ 54
Rescinding modified order against raincoat manufacturer and .
dismissingcomplaint . . ... ... . ... . ... ... . ... ..., 635
Trade school ordered to cease making false inducements to pro-
spective students in case remanded from Court of Appeals . .. ... 543
'Disparaging competitors and theirproducts . . . . ... ........... 486
Distributors, coercing and intimidating ... ................. 297
Divestiture orders. See Acquiring corporate stock or assets.
Domestic products as imported, advertising falsely ... .......... 329
Durability or permanence, qualities or properties of product
or service, advertisingfalsely . .................. e e e e 310
Earnings and profits: )
Advertisingfalsely . . .. ............ 12,101, 159, 204, 653, 711
Misrepresenting . . ........ . 12,101, 107, 159, 204, 493, 653, 711
Securing agents or representatives by misrepresentation . . . . . . 318, 711
Endorsements, approval and testimonials,
advertisingfalsely . ..................... 667, 674, 681, 689
Enforce or bring about resale price maintenance, combining or
conspiringto . . . . . ... L. e e e e e e 101, 648
Enforcing dealings or payments wrongfully . .. ............ 432, 696
Enticing away competitors’ employees .. . .. .. .. ...t 486
Espionage, systems of . . . . .. .. . ... e e e 648
Exaggerated as regular and customary,
prices . . .. ... ... 1, 21, 27, 117, 204, 368, 789, 821
Exclusive territory, securing agent or
representatives by misrepresentation ... ................. 711
Federal Trade Commission Act:
Acquiring corporate stock orassets . .. ... ............ 486, 837
Aiding, unlawful act orpractice . . . ... .. ... ... ..., . 858
Boycotting seller-supplier . ... ... ...........0.c.o...... 358
Dealing on exclusive and tyingbasis . ................... 837
Enforcing dealings or payments wrongfully . ... . e e e e e e 432, 696
Enticing away competitors’employees . . ... ... ... ........ 486
Invoicing products falsely . ...................... 382, 386
Misrepresentation ordeception . .. .................... 329
Misrepresenting promotionalsalesplans ... ... ............ 789
Securing information by subterfuge . . . ............... 821, 919
Securing orders by deception . . . ..................... 518
Securing signatures wrongfully . ................... 543,711
Shipping, for payment demand, goods in excess of or without order . . 538
Substituting product inferiortooffer . . . ... .............. 789
Using contest schemesunfairly . ...................... 696
Using deceptive techniques in advertising .. ............... 437
Fictitious or misleading guarantees, advertising falsely ... .. 204, 329, 334

Fictitious preticketing . . . . ... ... ... ... . ..., 117, 744
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Financing, advertising falsely . .. ... .. ... 130, 141, 154, 201, 286, 292,

303, 334, 344, 349, 373, 377, 437, 471, 474,

471, 480, 483, 500, 504, 518, 624, 642, 653, 726, 734, 752

" Fire-extinguishing or fire-resistant, qualities of product . ... 33, 37,41, 46
Fixing prices concertedly. See Combining or conspiring,.
Flammable Fabrics Act: '

Importing, selling or transporting flammable wear . . ... ... 71,75, 79,

83, 87, 90, 94, 98,167, 170, 174, 177, 181, 184, 222, 226, 229, 240, 244,

390, 394, 397, 401, 447, 451, 614, 621, 756, 760, 763, 767, 770, 934, 983A

Forced or sacrifice sales, advertising falsely . ... ... ......... 21, 27
Foreign origin, neglecting to make material disclosure . . . . . . .. .... 955
Free goods or services, advertising falsely

and/or misrepresenting . . ... 61, 454, 518, 538, 608, 789, 858, 937, 955

Furnishing means and instrumentalities of misrepresentation
or deception ... 1,61, 219, 329, 427, 493, 667, 674, 681, 689, 744, 821
Fur Products Labeling Act:

Invoicing products falsely . . . « .« .ttt e 68
Misrepresenting goods and guarantees . ... ............... 204
Statutory requirements . . . . . . .ot i e ettt e e 68
Government approval, action, connection or standards . . . .. ... ... 543
Guarantees:
Advertising falsely . . . .. ... ... ... ... 0000 1, 303, 310, 318,
368, 454, 527, 608, 653, 711, 789, 937, 943, 955
Misrepresenting . .......... ... 310, 318, 493, 527, 653, 711, 789
Guaranties, furnishingfalse . .. .. .. ... .. ... 0. 738
Harassing: Interfering with competitors or their goods, competitors . . . 486
History of product or offering . . ... ... .. ... ... 504
Identity, neglecting to reveal terms and conditions .. .. ....... 850, 919

Importing, selling, or transporting flammable wear . ... 71,75, 79, 83, 87,
90, 94, 98, 167, 170, 174, 177, 181, 184, 222, 226, 229, 240, 244, 390,
394, 397, 401, 447, 451, 614, 621, 756, 760, 763, 767, 770, 934, 983A

Individual’s special selection or situation . ... ......... 518, 527, 696
Interfering with distributive outlets; cutting off
access tocustomersormarket . .. ... ... .. ... ... 191, 297, 486

Interlocutory orders: See also Interlocutory orders with opinions.
Denying —
Petition for reopening and for a stay of the
effective date of the final order ... ... e e e e e e e e, 986
Respondent’s request to be heard on exceptions to hearing
examiner’s order denying motion for a more definite statement . 984
Various appeals by respondent and third parties from hearing
examiner’s rulings granting in part and denying in part motions
of third parties to quash, limit or accord confidential treat-
ment as to certain specifications in subpoena duces tecum,
and returning case to him for clarification of his ruling on
Specification 6 . . . . . . . .. .. . i o e 985
Granting petition for leave to file a further statement .. ........ 986
Modifying Paragraph IX of final order of June 30,1971 .. ....... 986
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Overruling examiner’s quashing of Specification 6 of subpoenas
duces tecum directed to seven third-party competitors of
respondent and returning the matter to examiner for fashioning
and issuance of an appropriate protectiveorder . ... .......
Vacating examiner’s order which granted in part and denied in
part the motion of third parties in regard to certain parts
of subpoenasservedonthem . ... ..................
Interlocutory orders with opinions:
Denying —
Appeal by two respondents from hearing examiner’s order granting
motion to quash subpoenas of newspaper reporter’s records .
Appeal of two respondents from hearing examiner’s order denying
motion to dismiss complaint . . . .. ... ... ... B e e e e
Request of two respondents for an interlocutory appeal from
hearing examiner’s order denying their motion for dismissing
Paragraph Tofcomplaint . . . ... ... ... ............
Respondent’s motion to postpone hearings and dismiss complaint .
Third party appeal from hearing examiner’s protective order and
denying request for permission to appeal said protective order
Granting complaint counsel’s appeal from hearing examiner’s order
staying proceedings pending the United States Supreme Court’s
decision in Federal Trade Commission v. The Sperry and
Hutchinson Co. . . . . . .. o . i ittt ittt it i it e e
Vacating and setting aside hearing examiner’s order denying
respondent’s motion for a stay of all further proceedings . . . . . .
Vacating subpoena duces tecum and remanding case to hearing
examiner for reconsideration . . . . .. ... ... ... . . ...,
Invoicing products falsely . . . ... ... .............. 68, 382
Jobs and employmentservice . . . . . ... ... ... ... 527, 543
Legality or legitimacy, advertising falsely . . ... ..............
Limited offers or supply, advertising falsely ... ..............
Location, advertising falsely . .. .................. e e
Maintainingresaleprices . . . .. ... ............ 191, 297, 358
Manufacturer, advertising falsely businessstatus . . .............
Medicinal, therapeutic, healthful, advertising falsely . . ... ... .. 146
Merchandising, using, selling, or supplying lottery devicesin ... ... ..
Merger proceedings. See Acquiring corporate stock or assets
Misbranding and/or mislabeling:

Composition . . .............. 135, 188, 232, 237, 382, 386
Statutory requirements . . . ... ... .... 135, 188, 219, 232, 237
Misrepresenting oneself and goods— Business status
Business methods, policies and practices . . ... ....... 107, 538
Connections and arrangements with others . . ... ... .. 310, 493
Financing activities . . ... .... ... ... ......... 518, 543
Government connection, endorsement or recommendation . ... ...
dobsandemployment . ... .. ... .. ... ... . .. . ... ...,
Nature ....... e e e e e e e e e e e e e e e e e e e e 61
Operations asspecial . . . ... ... ... ... ... 0.,
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Personnel orstaff . . . . . ¢ o i 0 v v o e it i i it it i 513, 527
Producerstatusof dealer . . ... .. ..o v o vt v ot ot 310
Qualifications . . . . . o it it e e e 653
SEIVICES « v v v e e o vt et et s e e e e e e e e e 527
Size, extent or equipment .. .......... ... e e e 310

Misrepresenting oneself and goods — Goods: ‘ ;

Composition . ... ... .ottt 135
Conditionofgoods . .. ... ...ttt i 504, 533
Content . . v v v v v vt e 146,152, 711
Dealer or seller assistance . . . . . .. .o v v 0o v 159, 204, 533, 653, 850
Demand for or business opportunities . ... ...........c0.0 00 12
Earnings and profits . . . . ... ... 12,101, 107, 159, 204, 493, 653, 711
Free goodS Or SErviCes . « « v v v e o v o o 0 v o o v o 61, 518, 538, 789, 858
Guarantees . . . . . ..o v .o 1, 204, 310, 318, 493, 527, 653, 711, 789
Historyof product . . . .. ... v v ittt it ittt 504
Identity . . . . oo v v it it e S ) &
Individual’s special selection or situation . ... ... ... ..... 518, 527
Jobsandemployment . ... ..... ... oo 527, 850
Law or legal requirements . . . . ... ..o i e 711
0Old, secondhand, reclaimed or reconstructedasnew .. ... ...... 135
Packaging deceptively . . . . . ... ..o 0o 667, 674, 681, 689
PriCES v v vt et e e e e e et e e s e e e e e e 444
Prizecontests . . .« v v v v v i ottt e e e e 1, 789, 964
Qualities or properties . .. ........... 61, 146, 152, 310, 493, 738
Quality . . . . v ittt e e e e e 204, 533
QUANEIEY o v v v v e e e e e e e 538
Refunds . & o v v o v it i it et t o s o oo e ot en s 493
Results ............. e et e e e e e e e e 318, 493
Scientific or other relevant facts . . . . . ... .. oo vt .. 774
Special or limitedoffers . . ................. 1, 310, 518, 858
Statutory requirements . . .. ... .00 .. 127,130, 141, 154, 260,

286, 292, 303, 344, 373, 377, 444, 468, 471, 474, 4717, 480,
483, 500, 624, 629, 642, 653, 726, 734, 752, 781, 185, 929

SUIVEYS & v v v v v o oo v o v v st o e n e a o e o ae e 101, 248
Terms and conditions . . .. ... ...... 1,12, 107, 310, 454, 518, 850
Y 318, 493
Misrepresenting oneself and goods — Prices:
Additional costsunmentioned . . . . . .. oo e e e e 518
Baitprices . . . .. v ot v ittt 1, 310, 513, 789
Demonstration reductions . . ... ... e e e e e e e e e 310
Exaggerated as regular and customary . ....... 1,117, 204, 789, 821
Fictitious preticketing . ............ ..o 117, 744
Terms and conditions . . . .. 127, 130, 141, 154, 201, 204, 214, 260, 286,

° 292, 373, 377, 444, 468, 471, 474, 477, 480, 483,
500, 513, 624, 629, 642, 653, 726, 734, 762, 785
Usual as reduced or to be increased . ... .. ... 117, 310, 518, 527, 858

Misrepresenting — Promotional salesplans . ... ... ... ..... 789, 858
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Page
Modified orders:
Adopting hearing examiner’s determination that cease and desist

order of February 23, 1944, be treated as consent order . ... ... 264
Granting respondent’s petition to file further statement

and modifying Paragraph IX of order . . B 420
Order modifying parts of an order against nation’s largest

manufacturer of college jewelry pursuant to a decision

of the Court of Appeals, Seventh Circuit . ............... 486
Order staying modification of a 1950 order until similar

modification is made in companion law schoolcase . ... ... ... 285

Monopoly, combining or conspiring to maintain . . . ............ 486
Nature of business status, advantages or connections . . . ... ... .. .. 61
Neglecting to make material disclosure:

Composition —

Textile Fiber Products Identification Act . . ... .. 188, 219, 232, 738
Content . .. ............. ... ............ R 667
Historyof product . . ... .. ... ... ... ... ........ 504
Natureofproduct . . .. .. ... ................ 589, 599, 850
Non-standard character . . . ... ...................... 955
Old, used, or reclaimed as unused ornew . . ... ............ 1356
Prices . ... ... ... . ... ........ 1, 21, 27,117, 310, 368, 789
Prizecontests . ... .......... ... . ... ..... 589, 696, 964
Qualitiesor properties . . .......................... 815
Sales contract, right-to-cancel provision ... 107, 318, 454, 51 8,624, 785
Statutory requirements —

Fur Products Labeling Act . . .. ... .. ... .00 'u..... 68

Textile Fiber Products Identification Act . 135,188, 219, 232, 237, 738

TruthinLending Act . .................... 130, 141, 154,

201, 260, 286, 292, 334, 344, 373, 3717, 437, 444, 454, 468, 471, 474,

4717, 480, 483, 500, 504, 617, 624, 629, 642, 653, 734, 752, 781, 785,

797, 828, 834, 845, 924, 929, 943, 980

Wool Products Labeling Act . ................... 382, 404

Terms and conditions . 1,12, 107, 127, 130, 141, 154, 201, 214, 260, 286,

292, 303, 310, 334, 344, 349, 373, 437, 454, 468, 471, 474, 477, 480,

483, 500, 504, 518, 624, 629, 642, 653, 696, 734, 752, 785, 789, 943
Non-irritating, qualities or properties of product or service,

advertising falsely . . . ........... ... ... .. . ... .. ... 815
Non-standard character, neglecting to make material disclosure . . . . . . 955
Nutritive, qualities of product or service, advertising falsely . . ... 410,422
Offering unfair, improper and deceptive inducements to, purchase or deal 955
Old, used, or reclaimed as unused or new, neglecting to disclose . . . . . . 135
Operations as special or other advertising, misrepresenting . ... ... .. 858
Packaging deceptively . ....................... 667, 681, 689
Personnel or staff: Misrepresenting and/or advertising falsely .. .. 518, 527
Place, source or origin advertising falsely ... ............. 329, 955
Premiums and prizes, advertising falsely . ... ................ 964
Preticketing merchandise misleadingly . . . ... ............... 744
Preventive or protective, qualities or properties of product

or service, advertising falsely . . . .. ... ................. 152
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Price discrimination. See Discriminating in price.
Price-fixing conspiracy. See combining or conspiring.
Prices:
Additional charges unmentioned . ..................... 432
Advertisingfalsely . . . . ... ........... .. 154, 201, 286, 292, 344,
471, 474, 477, 483, 500, 504, 617, 624, 642,
653, 726, 734, 752, 828, 834, 943, 955, 980
Bait ............ ... ..... 1, 303, 310, 334, 349, 513, 789, 937
Comparative . . . . . .ot ittt ittt i e e e e e e 789
Demonstrationreduction . . . . ... ... ... .. ... ... ... 310, 937
Discountsavings . . ... ... ... .. ... .... 1, 21, 27,117, 454, 789
Exaggerated as regular and customary . ... 1, 21, 27, 117, 204, 368, 789
Forced or sacrificesales . ............ e e e e e e e 21, 27
Neglecting to make material disclosure . . .. 1, 21, 27, 117, 310, 368, 789
Repossession balances . .. ... ... ... ................ 513
Terms and conditions . . ... ... 127,130, 141, 154, 201, 204, 286, 292,
' 344, 373, 3717, 437, 454, 471, 474, 477, 480, 483,
500, 504, 513, 642, 653, 726, 734, 752, 828, 834, 943, 980
Usual as reduced, special, ete. .. ........ 21, 27,117, 310, 334, 527
Prize contests, advertising falsely . ... ... ... 1, 589, 599, 696, 789, 964

Producer status of dealer or seller: Using misleading name . . . 232, 310, 404
 Promotional sales plans, advertising falsely . ... 1, 310, 513, 589, 599, 789
Qualities or properties of product or service:

Corrective, orthopedic,ete. . ... .. ... ... ... ... ue... 61
Durability or permanence . . . . ... ... ..ttt e ... 310
Fire-extinguishing or fire-resistant . . . . ... ......... 33, 37, 41, 46
Medicinal, therapeutic, healthful,etc. . ............... 146, 152
Misrepresenting oneself and goods . ... 61, 146, 152, 310, 493, 738, 815
Non-rritating . . . . . . .ot i e e e e e e 815
Nutritive . . . v v vttt et e s e e e e e e e e e 410, 422
Preventive or protective . ............ e e e e 152
Reducing, non-fattening, low-calorie,etec . . . ... ......... 248, 410
Securing agents or representatives by misrepresentation . ... ... ... 493
Waterproof, waterproofing, water-repellent . ............ 493, 943
Quality of product or service, advertising falsely 124, 204, 334, 349, 454, 608
Quantity, advertising falsely and/or misrepresenting . . . .. ... .. 349, 538
Reducing, non-fattening, low-calorie,ete. . .. ... .......... 248, 410
Refunds, repairs, and replacements, advertising falsely . . 368, 432, 493, 955
Refusing sales to, or same terms and conditions ... ........ ... 101
Repossession balances, advertising falsely . ... ............... 513
Requiring information of price cutting, systems of espionage . ... ... 191
Restrain and monopolize trade, combining or conspiringto . ....... 297
Results, misrepresenting . . . .. .............. e e e 493
Safety of product, advertisingfalsely . ................. 318, 815

Sales contract, right-to-cancel provisions, neglecting to disclose 107, 303, 310,
318, 334, 349, 454, 518, 624, 785
Scientific test, advertising falsely . . ... ............. 318, 410, 774

G
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Securing:
Agents or representatives by mlsrepresentatlon -
Dealer or seller assistance . . . « -« oo o oo e el st 159
Barnings - « « o e o v o oo s sv o ms s mn e e 318, 711
Exclusive termitory . . « -« o o oo oo s o oo e e 711
Qualities or properties of Product . . . ..o oo 493
Information by subterfuge . . . .. .o a e e 821
Orders by deception ~ . . .« o oo oo ....bl8
Signatures wrongfully . . . . .. oo oo oo e 543,711
Services, advertising falsely . . . . o oo oo e e st 432, 527
Shipping, for payment demand, goods in excess of or without order . .. 538
Simulating another or product thereof
Advertising matter | .. . ... c s e st K DL . 696
Court doCUmMENtS .« « v v ¢ v v v e v bt e e e e e e e e e e 711
Size or weight, advertising falsely . ............. 303, 334, 349, 454
Size, extent or equipment, misrepresenting . . . . ... ..o 310
Source or origin, domestic produets as imported . . .. ... ... ... 329
Special or limited offers, advertising falsely . . ... .. 1, 310, 518, 858, 937
Specifications or standards conformance, advertising falsely ........ 774
‘Spying on and reporting price cutters . . .. ... ..o 297, 358, 648
Statutory requirements: '
Fur Products Labeling Act . .. ... .. P 68
Textile Fiber Products Identification Act . . 135, 188, 219, 232, 237, 738
Truthin Lending Aet . . . ... ... ... ... 127,130, 141, 154,

201, 260, 286, 292, 303, 334, 344, 349, 373, 377, 437, 454, 468, 471,
474, 4717, 480, 483, 500, 504, 617, 624, 629&642 653, 726, 734, 752,
781, 785, 787, 828, 834, 845, 924, 929, 943, 980

Wool Products Labeling Act . . . ... ............. 382, 386, 404
Systems of espionage ... . .. .. ..o 191, 297, 358
SUIVEYS < o o o v e v v it v ae s e st e 101, 248
Television depictions, using deceptive techniquesin .. ... .. 124, 410, 422,

608, 667, 674, 681, 689

Terms and conditions:
Advertising falsely . . .. ... .. ... 1,12,154, 310, 334, 349, 437, 477
Misrepresenting . . . . . . .. oo ot o et 12,127,130, 141,154,
201, 204, 214, 260, 286, 292, 344, 3783, 3717, 444, 454, 468, 471, 474,
480, 483, 500, 513, 617 624, 642, 653, 726, 734, 752, 785, 850
Neglecting to make material disclosure . . .. .......... 1,12,107,
127, 130, 141, 154, 201, 214, 219, 232, 237, 260, 286, 292, 303, 334,
344, 349 373,437, 454, 468, 471, 474, 4717, 480, 483, 500, 504, 624,
629, 642, 653, 696, 734, 752, 785, 789, 850, 943
PriCES . & v v v v v e et e et e e e e e e e 127,130, 141, 154,
201, 204, 286, 292, 303, 344 373, 377, 437, 454, 471, 474, 4717, 480,
483, 500, 504, 513, 624, 629, 642, 653, 726, 752, 828, 834, 943, 980

Salescontract . .. ............. 1,107, 303, 310, 334, 454, 518
Test, purported, misrepresenting . . . . . . ... ... ... 318, 493
Tests and investigations, advertising falsely . . ... .. ... ... ... .. 255
Textile Fiber Products Identification Act:

Comnosition . .. ... .o 135, 188, 219, 232, 237, 738
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"Page
GUaranties . . . . v e et e e e e et e e e e et e e e 219, 738
Misbranding or mislabeling . . ......... 135, 188, 219, 232, 237, 738
Neglecting to make material disclosure . ... ......... 135,188,738
Statutory requirements . . . ... ... .. .. 135, 188, 219, 232, 237, 738
Time in business, advertising falsely . . .. ... ............. .. 329
Truth in Lending Act: N )
Advertising falsely . « . o v v v e e e 127, 130, 141, 201, 286,
303, 334, 344, 437, 471, 474, 477,834, 924
Financing . . . ... 130, 141, 154, 201, 286, 292, 303, 334, 349, 373, 377,
471, 474, 4717, 480, 483, 500, 504, 617, 624, 642, 6563, 726, 734, 752
Misrepresenting . . . . . ... ..ot 127, 130, 154, 286,
344, 377, 444, 454, 465, 471, 474, 477, 617
Neglecting to make material disclosure . .. ... ... ....... 127,130

141, 154, 201, 260, 286, 292, 344, 373, 377, 437,
444, 454, 468, 477, 617, 629, 642, 781, 785, 828
Prices ............ e e e et e e e e 127,141, 154, 201,
’ 286, 292, 444, 471, 474, 477, 483, 500,504, 617,
624, 642, 653, 726, 734, 752, 828, 834, 943, 980
Statutory requirements . . . . 127, 130, 141, 154, 201, 260, 286, 292, 303,
334, 344, 349, 373, 377, 404, 437, 454, 468, 471,
474, 4717, 480, 483,500, 504, 617, 624, 629, 642, 653, 726,
. 734, 752, 781, 785, 7917, 805, 828, 834, 845, 924, 929, 980
Terms and conditions . . . .. ... 127, 130, 141, 154, 201, 260, 286, 292,
303, 334, 344, 373, 3717, 437, 444, 454, 468, 471,474, 477,
480, 483, 500, 504, 617, 624, 629, 642, 653, 726, 734, 752, 785, 943
Unfair methods or practices, ete., involved in this volume:
Acquiring corporate stock or assets.
Advertising falsely or misleadingly.
Aiding, assisting and abetting unfair or
unlawful act or practice.
Boycotting seller-suppliers.
Coercing and intimidating.
Combining or conspiring.
Cutting off access to customers or market.
Cutting off supplies or service.
Dealing on exclusive and tying basis.
Discrimination in price.
Disparaging competitors and their products.
Enforcing dealings or payments wrongfulily.
Enticing away competitors’ employees.
Furnishing false guaranties.
Furnishing means and instrumentalities of
misrepresentation and deception.
Importing, manufacturing, selling, or
transporting flammable wear.
Invoicing products falsely.
Maintaining resale prices.
Misbranding or mislabeling.
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Misrepresenting oneself and goods.
Neglecting, unfairly or deceptively, to
make material disclosure.
Offering unfair, improper and deceptive
inducements to purchase or deal.
Securing agents or representatives by misrepresentation.
Securing information by subterfuge.
-Securing orders by deception.
Securing signatures wrongfully.
Simulating another or product therof.
Spying on competitors or customers.
Using contest schemes unfairly.
Using deceptive techniques in advertising.
Using misleading name.
Using, selling, or supplying lottery devices.
Using contest schemesunfairly . . . .. .................
Using deceptive techniques in advertising:

Television depictions . .. .. 124, 410, 422, 437, 608, 667, 674,
Using misleadingname—Goods . ... ... ........... 410,
Using : misleading name —Vendor . .. ... ... .. 232, 318, 329,
Using, selling, or supplying lottery devices . . ... ..........
Usual as reduced, special, etc. . . .. .. 21, 27,117, 310, 334, 518,
Value, advertising falsely .. ....... e e e e e e e e e e e 589,
Waterproof, waterproofing, water-repellent,

advertisingfalsely . . ... ... ... i i ...
Wool Products Labeling Act:

Composition . . ... ... ... ...t e,

Misbranding or mislabeling . . . ... .............. 382,

Neglecting to make material disclosure . .. .............

Statutory requirements . . . ... ... .. ... ... ..., 382,

Page

681, 689
711, 943
404, 919

... 964

527, 858
599, 696

493, 943

386, 404
386, 404

... 386

386, 404
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LIST OF ADVISORY OPINIONS

File
Number

Promotional assistance plan for providing manufacturers

and suppliers of products normally sold in grocery

stores with in-store moving advertisements of their

products . . . . ... i i e e e 713 7027
Proposed acquisition of controlling stock interest in

another life insurance company . . ... ... ... .. 713 7029

Promotional assistance plan whereby labels from grocery

and household products may be redeemed when affixed

to designated portions of a book which the company

proposes to sell to competing retailers . . . . ... ... 713 7030
Use of terms ‘“‘Golden Finish,” “Gold Brushed,” and

““Golden Manner,” as descriptive of costume jewelry

containing a gold coating of ten-karat fineness and

three-millionths to five-millionths of an inch thick . . . 713 7031
Designation of the gold content of a ballpen . . . . . . .. 723 7001
Applicability of the Standard for the Surface Flammability

of Small Carpets and Rugs (DOC FF 2-70) to terry

bathmats . .. ... ... ... ... ... 723 7003
Proposed plan to advertise and use a special renewal

voucher which may be applied to subscription renewals

for “Changing Times” magazine ... .......... 723 7004
Applicability of trade regulation rule concerning the

unavailability of advertised food specials . . . . .. .. --eeeeeees

Page

1040

1055

1030

1028

1052

1070

1093



ADVISORY OPINIONS

File
Number
Acquisition of controlling interest in
life insurance COMPANY « « « « « - = = =« =t ©. . (713 7029)
Advertised food specials — Unavailability . . .. ...+ -
Advertisements, in-store . . . . ..o e om0 (713 7027)
Advertising:
In-Store MOVIng .« - « o« « o s m e m st m sttt (718 7027)
Subscription renewal voucher . . .. .o« oo (723 7004)
Applicability of DOC FF 2-70 as to terry bath mats . . . . (723 7003)
Ballpen, gold content designation . . . .. .ot (728 7001)
Bath mats, teXry . . « o e o s oo om0 (728 7003)
Clayton Act:
Sec. 2 — Discriminating in price —
Sec. 2(d) and 2(e) — Promotional assistance — “
Tripartite promotional assistance —
In-store moving advertisements . . . . .. .- - (713 7027)
Labels, redemption of . . .o o coc e e (713 7030)
Sec. 7 — Acquiring corporate stock or assets —

Life insurance company . - - -« -+t C (713 7029)
Costume jewelry . . .« oo wosossme s (713 7031)
DOC 2-70, applicability to terry bathmats ... - ...« (723 7003)
“Electroplate,” use of term to describe .

ballpen gold content . . .« -« ooc s 0 (723 7001)
Federal Trade Commission Act: .
‘Sec. 5 — Deceptive advertising —

Use of term “electroplate” . . . .« - -« -~ (723 7001)

Use of terms “Golden Finish,” “Gold Brushed,”” “Golden

Manner” to describe gold coating . . . . e e oo (718 7031)
Flammability — Surface of Small Carpets and Rugs . . . - (728 7003)
Food Specials — Advertised but unavailable .. .. .. - CL cemmmenemenne

Sec. 5 — Trade restraints —

Promotional assistance plan — :

In-store moving advertisements . . . - ... - cee ot (713 7027)

Labels in books, redemption Of © v v e (713 7030)
Jewelry, costume . . . . .. ee s e e s s et 0 0 (713 7031)
Jewelry: use of terms “Golden Finish,” “Gold Brushed,” and

“Golden Manner” to describe gold coating . . .- .- - - (713 7031)
Labels, redeemable . . .« . oo ocen e s im0 (713 7030)
Life insurance company; proposed acquisitionof . . - . - (718 7029)
Promotional assistance plan, tripartite . (713 7030) 1030, (713 7027)
Promotional sales plan, subscription ‘renewal voucher . . (723 7004)

G
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1040
1030

1055
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1028
1070
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1075

1095
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ADVISORY OPINIONS

File
Number
Redeemablelabels . .. .. .......... Ve e e e (713 7030)
Renewal voucher, subscription . .. ... ........ (723 7004)
Ruling on applicability of trade regulation rule concerning
unavailability of advertised foods — inappropriate . . . . (000 0000)
Terrybathmats . . ... ................... (723 7003)

Tripartite promotional assistance plan . (713 7030) 1030, (713 7027)
Use of special subscription renewal voucher, advertising of (723 7004)
Use of term “‘electroplated” to describe gold

contentofballpen ... ................... (723 7001)
Use of terms “Golden Finish,” “Gold Brushed,” and ‘“Golden

Manner” to designate gold coating . . .. ... .. .... (713 7031)
Voucher, subscription renewal ... .. e e e e e e (723 7004)
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