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mation of the transaction, as required by Section 226.8(a) of
Regulation Z. :

2. Failing to identify the creditor in any credit transaction,
as required by Section 226.8(a) of Regulation Z.

3. Failing to disclose the annual percentage rate with an ac-
curacy at least to the nearest quarter of one percent, in accord-
ance with Section 226.5 of Regulation Z, as required by Section
226.8(b) (2) of Regulation Z. o

1t is further ordered, That respondent deliver a copy of this order
to cease and desist to all present and future personnel of respond-
ents engaged in the consummation of any extension of consumer
credit-or in any aspect of preparation, creation, or placing of adver-
tising, and that respondent secure a signed statement acknowledging
receipt of said order from each such person. ‘

1t is further ordered, That respondents notify the Commission ab
least thirty -(30) days prior te any proposed change in the corporate
respondent, such as dissolution, assignment or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries or any other change in the corporation which may affect
compliance obligations arising out of the order. :

1t is further ordered, That each respondent shall, within sixty
(60) days after service upon them of this order, file with the Com-
mission a report in writing, setting forth in detail the manner and
form in which they have complied with the order to cease and desist
contained herein.

Ix THE MATTER OF
GOLDEN GRAIN MACARONI COMPANY, ET AL.

ORDER, OPINIONS, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Doclzet 8737,  Complaint, May 23, 1967—Decision, Jan. 18, 1971

Order requiring a San Teandro, California, Manufacturer of macaroni and
related paste products to divest within one year all assets of three pre-
viously acquired competitors in the Pacific Northwest and not to acquire
for the next 10 years without prior approval of the Federal Trade Com-
mission all or part of any firm manufacturing maecaroni products in the
Pacific Northwest.

COMPLAINT

The Federal Trade Commission having reason to believe that
Golden Grain Macaroni Company, a corporation, and Paskey De-
Domenico, individually and as an officer of said corporation. herein-
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after referred to as respondents, have violated and are now violating
the provisions of Section 5 of the Federal Trade Commission Act (52
Stat. 111; U.S.C., Title 15, Sec. 45), and it appearing to the Com-
mission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint stating its charges with
respect thereto as follows:

Paracrarm 1. Golden Grain Macaroni Company, hereinafter some-
times referred to as Golden Grain, is a corporation organized, exist-
ing and doing business under and by virtue of the laws of the State
of California with its office and principal place of business located
at 1111 139th Avenue, San Leandro, California.

Respondent, Paskey DeDomenico, an individual, is the president
of the corporate respondent, with his office and principal place of
business located at 4715 6th Avenue South, Secattle, Washington.
Said respondent as an officer, director and the principal owner of
said corporation, formulates, directs and controls the policies, acts,
practices and operations of said respondent corporation, including
the acts and practices alleged herein.

Par. 2. Golden Grain is primarily engaged in the business of pro-
ducing, processing, distributing and selling macaroni, spaghetti, noo-
dle products and related paste products. Said respondent 1s also en-
gaged, under the name of D. Ghirardelli, in the business of
producing, distributing and selling chocolate and cocoa candy.

Golden Grain has plants located in San Leandro, California, Seat-
tle, Washington, and Bridgeview, Illinois. Through its Seattle plant,
operated by the Mission Division of Golden Grain, macaroni and re-
lated paste products ave distributed and sold, under the Mission and
Golden Grain brand names, in the States of Washington, Oregon,
Montana, Tdaho and Hawaii. Said respondents’ sales of all products
exceeded $15,000,000 in 1963, and its sales of macaroni and related
paste products exceeded $7,500,000 during 1963.

When the geographical terms of “Pacific Northwest” and “Pacific
Northwestern United States” are used herein such shall be taken to
mean the States of Washington, Oregon, Idaho and the Western half
of the State of Montana.

Par. 3. The macaroni and related paste products produced or dis-
tributed by Golden Grain have been and are being, sold by Golden
Grain to purchasers located throughout the several States of the
United States and in the District of Columbia. The respondents
have caused and are causing said macaroni and related paste prod-
ucts to be transported and shipped from the various places of manu-
facture to purchasers thereof who are Jocated in States other than
the State where said macaroni and related paste products have been
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and are being manufactured, and there has been and is now a con-
stant and continuous current and flow of said macaroni and related
paste products in interstate commerce. Respondents, therefore, have
been and are engaged in commerce, as “commerce” is defined in the
TFederal Trade Commission Act.

Par. 4. Except to the extent that competition has been hindered,
frustrated, and lessened as set forth in this complaint, respondent
Golden Grain has been and 1s now in substantial competition with
other corporations, individuals and partnerships engaged in the
manufacture, sale and distribution of macaroni and related paste
products in “commerce” as that term is defined in the Federal Trade
Commission Act. -

Par. 5. For many years past and continuing to the present time, re-
spondent Golden Grain, the largest and most dominant seller of
macaroni and related paste products in the Pacific Northwest has
used its dominant position, size and economic power to frustrate the
growth of smaller macaroni manufacturers; to eliminate their op-
portunities for business survival; and to eliminate competitors and
prevent, hinder or lessen competition in the manufacture, distribu-
tion and sale of macaroni and related paste products. Thus, Golden
Grain has been for a number of years last past, and is now, engag-
ing in various monopolistic or other unfair acts, practices or meth-
ods of competition in an attempt to monopolize and maintain a mo-
nopoly in the manufacture, distribution or sale of macaroni and
related paste products.

More particularly, respondents have adopted and placed into effect
and carried out various policies, acts and practices to lessen, re-
strain, eliminate and prevent sales of macaroni and related paste
products by others engaged in the manufacture, distribution and sale
of such products in the Pacific Northwest and in the State of Ha-
wail. Among such monopolistic policies, acts and practices, respond-
ents engaged in the following :

1. Adopted and followed the continuous practice of acquiring var-
ious competing macaroni manufacturers in the Pacific Northwest for
the purpose or with the effect of enhancing or making more secure,
its already dominant position in such area and eliminating such
competition as may previously have existed between such competi-
tors and respondent Golden Grain, as follows

(2) Acquired 49 percent of the stock of Pmtm C§c.upe1h Macaroni
Co., Inc., including vital information pertaining to costs of manu-
facture. its prices, profits, losses and 1dentity of customers;

(b) Acquired 51 percent of the stock of Major Ttalian Foods
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Company, a-competitor, in June 1963 thus gaining control over the -
entire operation of such company ;

(¢) Acquired 100 percent of the stock of Oregon Macaroni Manu-
facturing Company, a competitor in March 1966 thus gaining con-
trol over the entire operations of such company.

2. Purchased from certain retail outlets all macaroni and related
paste products produced and sold by respondents’ competitors to
such outlets, and substituted respondents’ products in said retail out-
lets : : :
Reduced prlces or other charges to some grocers of retailers for
the purpose or with the intended effect of gaining entry into the
stores of such grocers or retailers, thereby enhancing the potential
resale of its products at the expense of similar products distributed
and sold by others.

4. Engaged in price wars for extended periods of time in the Pa-
cific Northwest in order to injure and destroy competitors and pre-
vent, lessen-and eliminate competition in the manufacture, sale and
distribution -of macaroni and related paste products.

5. Sold at-lower prices, directly or through the use of coupons,
free merchandise or other devices, for macaroni and related paste
products. in- some areas than it did in other areas without any real
justification.

6. Sold,: or offered to sell, macaroni and other related paste prod-
ucts at below cost or unreasonably low prices with the intent and
purpose, or under circumstances where the effect has been or may be
to injure, restrain, suppress, destroy or eliminate competition in the
sale of such products in the states comprising the Pacific Northwest
area of the United States and in the State of Hawaii.

Par. 6. The acts and practices of the respondents as herein alleged
have had and do have the effect of hindering, lessening, restricting,
restraining, destroying, and eliminating competition in the manufac-
ture, distribution and sale of macaroni and related paste products;
have had and do have a tendency to unduly hinder competition or to
create and maintain in respondents a monopoly; have constituted an
attempt to monopolize; have foreclosed markets and access to mar-
kets to competitors or potential competitors in the manufacture, dis-
tribution and sale of macaroni and related paste products; are all to
the prejudice of competitors of respondent and to the public; and
constitute unfair methods of competition and unfair acts and prac-
tices in commerce within the intent and meaning of the Federal
Trade Commission Act.

Mr.James Y. Wood and Mr. Charles E. Mueller, for the Commission.
Mm T Poul (Toso and M» Douclae P Roinhlo of Holman Marion.
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PRELIMINARY STATEMENT

The complaint in this proceeding, issued on May 23, 1967, alleges
that Golden Grain Macaroni Company, a corporation incorporated
under the laws of the State of California, with its principal office lo- -
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cated in San Leandro, California, and Paskey DeDomenico, individ-
ually and as an officer of said corporation, violated the provisions of
Section 5 of the Federal Trade Commission Act.

The complaint alleges, among other things, that Golden Grain is
the largest and most dominant seller of macaroni and related paste
products in the Pacific Northwest, and has used its dominant posi-
tion, size and economic power to frustrate the growth of smaller
macaroni manufacturers; to climinate their opportunities for busi-
ness survival; and to eliminate competitors and prevent, hinder or
lessen competition in the manufacture, distribution and sale of mac-
aroni and related paste products. Thus, the complaint continues,
Jolden Grain has been for a number of years last past, and is now,
engaging in varieus monopolistic or other unfair acts, practices or
methods of competition in an attempt to monopolize and maintain a
monopoly in the manufacture, distribution or sale of macaroni and
related paste products. More particularly, the complaint alleges, re-
spondents have adopted and placed into effect and carried out var-
ious policies, acts and practices to lessen, restrain, eliminate and pre-
vent sales of macaroni and related paste products by others engaged
in the manufacture, distribution and sale of such products in the
Pacific Northwest and in the State of Hawaii. Among such mono-
polistic policies, acts and practices, the complaint alleges that re-
spondents engaged in the following : '

1. Adopted and followed the continuous practice of acquiring var-
ious competing macaroni manufacturers in the Pacific Northwest for
the purpose or with the effect of enhancing or making more secure,
its already dominant position in such area and eliminating such
competition as may previously have existed between such competi-
tors and respondent Golden Grain, as follows:

‘(a) Acquired 49 percent of the stock of Porter-Scarpelli Macaroni
Co., Inc., including vital information pertaining to costs of manu-
facture, its prices, profits, losses and identity of customers;

(b) Acquired 51 percent of the stock of Major Italian Foods
Company, a competitor, in June 1963, thus gaining control over the
entire operation of such company;

(¢) Acquired 100 percent of the stock of Oregon M acaroni Manu-
facturing Company, a competitor in March 1966, thus gaining con-
trol over the entire operations of such company.

9. Purchased from certain retail outlets all macaroni and related
paste products produced and sold by respondents’ competitors to
such outlets, and substituted respondents’ products in said retail out-
lets. :
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3. Reduced prices or other charges to some grocers or retailers for
the purpose or with the intended effect of gaining entry into the
stores of such grocers or retailers, thereby enhancing the potential
resale of its products at the expense of similar products distributed
and sold by others.

4. Engaged in price wars for extended periods of time in the Pa-
cific Northwest in order to.injure and destroy competitors and pre-
vent, lessen and eliminate competition in the manufacture, sale and
distribution of macaroni and related paste products.

5. Sold at lower prices, directly or through the use of coupons,
free merchandise or other devices, for macaroni and related paste
products in some areas than it did in other areas without any real
justification.

6. Sold, or offered to sell, macaroni and other related paste prod-
ucts at below cost or unresonably low prices with the intent and
purpose, or under circumstances where the effect has been or may be
to injure, restrain, suppress, destroy or eliminate competition in the
sale of such products in the States comprising the Pacific Northwest
area of the United States and in the State of Hawail.

The complaint further alleges that the acts and practices of the
respondents as herein alleged have had and do have ‘the effect of
hindering, lessening, restricting, restraining, destroying, and elimi-
nating competition in the manufacture, distribution and sale of mac-
aroni and related paste products; have had and do have a tendency
to unduly hinder competition or to create and maintain in respond-
ents a monopoly; have constituted an attempt to monopolize; have
foreclosed markets and access to markets to competitors or potential
competitors in the manufacture, distribution and sale of macaroni
and related paste products; are all to the prejudice of competitors of
respondents and to the public; and constitute unfair methods of
competition and unfair acts and practices in commerce within the
intent and meaning of the Federal Trade Commission Act.

Complaint counsel request that respondents be ordered to cease
and desist : ,

1. From discriminating in the price of macaroni or related paste
produets, in commerce, by selling such products to any purchaser at
a price which is lower than the price charged any other purchaser at
the same level of distribution, where such lower price undercuts the
lowest price offered to that purchaser by any other seller in that
market, including failure to reasonably reflect differences in con-
sumer acceptability in the marketing area between respondents’
produets and those of any other seller in that market;
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. 2. From selling or offering to sell its macaroni or related paste
products at a price less than the cost of manufacture and delivery
thereof with the purpose or intent to injure, suppress or stifle com-
petition in the manufacture, sale or distribution of such products;

3. From offering to buy or buying and taking over stocks of ma-
croni products sold and distributed by competitors, or agreeing or
arranging with retail sellers for any consideration whatever to lift
or remove from the channels of trade stocks of macaroni products
distributed to such retail sellers by competitors.

Complaint counsel further request that Golden Grain and its sub-
sidiaries, be ordered, among other things:

To divest, to a purchaser or purchasers approved by the Federal Trade Com-
mission, all stock, assets or other interests acquired by respondents from Mis-

sion Macaroni Company, Major Italian Foods Company, Inc., Oregon Macaroni
Manufacturing Company, Inc., and Porter-Scarpelli Macaroni Co., Inc.

Respondents, through their attorneys, answered the complaint and
denied the substantial allegations thereof. Hearings have been com-
pleted, and proposed findings of fact, conclusions of law and replies
thereto have been filed by respective counsel. The transcript of the
testimony taken at hearings comprises more than 5100 pages. Ap-
proximately 790 Commission exhibits were received in evidence,
many of them multi-paged. Approximately 321 exhibits were re-
ceived in evidence on behalf of respondents.

All proposed findings and conclusions not found or concluded
herein are denied. Upon the basis of the entire record, his observa-
tion of the witnesses and their demeanor while testifying on the wit-
ness stand, and an evaluation and determination of the weight to be
given their testimony, the hearing examiner makes the following
findings of fact and conclusions of law, and order:

TFINDINGS OF FACT

1. Golden Grain Macaroni Company, hereinafter sometimes re-
ferred to as “Golden Grain,” is a corporation organized and doing
business under the laws of the State of California, with its office and
principal place of business located at 1111 139th Avenue, San Lean-
dro, California (admitted in Answer).

9. The individual respondent, Paskey DeDomenico, is the presi-
dent of the corporate respondent, with his office and principal place
of business located at 4715 6th Avenue South, Seattle, Washington.
In his capacity as an officer, director and stockholder of Golden
Grain, Mr. DeDomenico formulates, directs and controls the policies,
acts and practices of the Mission Division of Golden Grain, and he,
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together with the other officers and directors of Golden :Grain, for-
mulates, directs and controls the policies, acts, practices and opera-
tions of respondent Golden Grain: (admltted in Answer).,

8. Golden Grain is primarily engaged in the business. of manufac-
turing, processing; selling and distributing macaroni, spaghetti,
noodle and dry paste products, including so-called convenience din-
ners, to wholesale grocery companies, retail grocery. chain stores, and
institutions, including restaurants, schools, hospitals, and military
installations. Under the name of D. Ghirardelli, corporate respond-
ent is also engaged in the business of manufacturing, selling and
distributing chocolate and cocoa candy- (mdmltted in. Answer).

4. Golden Grain has plants located in San Leandro, Cahfornla,
Seattle, Washington, and Bridgeview, Illinois. Through its Seattle
plant, operated by what is called the Mission Division of Golden
Grain, macaroni and related paste products are sold and distributed
under the Mission brand name or label, among others, in the States
of Washington, Oregon, Montana, Idaho, Hawaii, and Alaska.

5. When the terms “Pacific Northwest” or “Pacific Northwestern
United States” are used herein, the same shall be taken to mean the
States of Washington, Oregon, Idaho, and the western one-half of
the State of Montana as delineated in the last paragraph of Para-
graph Two on page 64 of the complaint herein.

6. The macaroni and related paste products manufactured and
produced by Golden Grain liave been, and are being sold by Golden
Grain to purchasers located throughout the several States of the
United States and in the District of Columbia. Golden Grain has
caused, and is now causing, said macaroni and related paste products
to be transported and shipped from the various places of manufac-
ture to purchasers located in States other than where said macaroni
and related paste products have been, and are being, manufactured,
and there has been, and is now, 4. constant and continuous flow of
said macaroni and related paste products in interstate commerce.
The respondent, Golden Grain, has been, and is now, engaged in
commerce as “commerce” is defined in the Federal Trade Commis-
sion Act. Golden Grain has been; and is now, in substantial competi-
tion with other corporations, individuals and partnerships engaged in
the manufacture, sale and distribution of macaroni and related paste
products in “commerce” as that term is defined in the Federal Trade .
Commission Act (admitted in Answer).

History of Golden Grain Macaroni Company

7. Golden Grain Macaroni Company was originated in 1912 by
the father and grandfather of Mr. Paskey DeDomenico, the president
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of Golden Grain, and his two brothers, Messrs. Vincent and Tom
DeDomenico, in San Francisco, California. These three brothers are
now the principal stockholders of Golden Grain Macaroni Company,
which was incorporated in 1916. For the first twenty years of its ex-
istence, Golden Grain manufactured and sold macaroni products in
bulk containers of 10-pound, 25-pound and 50-pound -boxes and 100-
pound sacks, mainly to the Italian trade, bulk customers. During the
depression years of the 1930’s prices of dry paste products in north-
ern California were depressed and manufacturers located there were
not making a profit. However, shipments of dry paste products
reached the northern California market from as far east as Louis-
ville, Kentucky, and New Orleans, Louisiana, at a price of 90 cents
for 20 pounds of macaroni, or 415 cents per pound. About that time,
the Dupont Company introduced a new product, called “Cello-
phane,” and Mr. Paskey DeDomenico conceived the idea of packag-
ing macaroni and spaghetti in cellophane bags. Mr. DeDomenico
also originated the idea of providing the store owner with a small
retail rack upon which to display the packaged macaroni products
(Tr. 4342-43). Immediately prior to the time Golden Grain began
packaging macaroni and paste products in cellophane bags, Golden
Grain was probably the tenth largest packer of bulk macaroni prod-
ucts in northern California. After four or five years of promoting
the sale of macaroni in cellophane packages, Golden Grain had
probably become the number two brand in northern California, the
number one brand on the Pacific Coast at that time being Fontana.
Fontana was also the number one brand in Hawaii. Fontana’s plant
burned in 1949, and it ceased production in 1951 and withdrew from
the market. Golden Grain then became the number one plant in
northern California (Tv.4343—44). = S

8. In June 1941, the Golden Grain plant, then located in San
Francisco, California, burned (Tr. 4025), and Golden Grain was
compelled to buy its dry paste from other suppliers. As a result of
shortages which arose, an adequate supply of dry paste products be-
came more difficult for Golden Grain to obtain. In the fall of 1941,
Messrs. Paskey and Vincent DeDomenico learned about, inspected,
and made arrangements for the purchase of an abandoned and va-
cant macaroni plant located on Sixth Avenue in Seattle, Washing-
ton. The plant had formerly been operated by the Ghighlione Maca-
yoni Corporation of Seattle, Washington, but that: company had
ceased operations and the plant had been closed for about one year
and a half. The building and former plant had been taken over by
the Reconstruction Finance Corporation. Golden Grain purchased
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the plant building and machinery from the RFC for approximately
$31,000 in the fall of 1941 (CX 38—-A and B; Tr. 4219 ; 4344-45). -

9. The brothers, Paskey and Tom DeDomenico, with their respec-
tive families, moved to Seattle from California and commenced op-
erating the former Ghighlione plant. Initially, all of the production
from the Seattle plant was shipped to California. for the use of
Golden Grain’s accounts located in California. By early 1943, Mr.
Vincent DeDomenico was successful in salvaging three production
lines from the four production lines formerly operated by the
Golden Grain plant in San Francisco, California. The San Fran-
cisco plant was then reopened. When the San Francisco Golden
Grain plant was able to start supplying part of its own requirements
in California, the Seattle plant began to develop a small number of
accounts in the Pacific Northwest (T'r. 4344-45).

10. In 1950, Golden Grain’s rebuilt San Francisco plant was con-
demned by the city of San Francisco for the purpose of constr ucting
a freeway. Golden Grain then constructed a new and larger plant in
nearby San Leandro, California, in which it be«ran operations in
1951. Although the new San Leandro plant became less dependent
upon Seattle to supply part of its requirements for northern Cali-
fornia, the Seattle plant continued to supply the San Leandro plant
with a substantial amount of dry paste until 1964, when a State of
Washington Freeway condemnation took the Golden Grain Mission
Division’s 8th Avenue plant in Seattle (Tr. 4346). This condemna-
tion is discussed in more detail in paragraph 18 hereof.

11. However, Golden Grain’s Seattle operation made little prog-
ress. In 1954, it had only $458,095 in gross sales, incurring an operat-
ing loss of $90,304. Its cumulative loss up to 1955 was approximately
$355 235 (CX 39). Golden Grain’s gross sales from its Seattle opera-
tion in 1955 (Tr. 3989, 4218) increased only $1,000 over 1954, to a
total of $459,087 (CX 40—E), and its operating loss was $78,815. In
1955, the sales of the Golden Grain Seattle plant were so low that
negotiations were begun with a local competitor, Mission Macaroni
Company, of Seattle, Washington, whereby Golden Grain would sell
its Seattle plant to Mission in exchange for a minority stockholder’s
interest in Mission Macaroni Company (CX 6; Tr. 4039, 4346). At
that time, Mission Macaroni Company had apploxmmte]y 80% of
the macaroni market in Seattle and the Pacific Northwest and, ac-
cording to Mr. DeDomenico, Mission Macaroni Company had the
price ot macaroni so low tlmt Golden Grain was not able to make
any money at those prices (Tr. 3989-4218). However, these negotia-
tions falled, and Golden Grain did not sell out to Mission.
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19, Tn Juhe-of 1956, Golden Grain and Favro Macaroni. Company,
a small mecaroni plant Jocated ‘in Seattle, decided to merge their Se-
attle operations. Neither company had ‘been ‘operating successfully,
and, by combining; the respective owners believed that they could
operate more efficiently and competitively '(TT. 4084). Golden Grain
paid $50,000 for TFavro Macaroni Company, payable over a period of
ten years at the rate of approximately $416.66 per ‘month, plus a
commission 6f 5% on all sales to: Favro’s old customers. (In- this
connection, it is noted that the complaint does not object to this ac-
quisition and divestiture is not requested.) Favro’s net sales at that
timé were approximately $250,000 per year, of which amount ap-
proximately $200,000 were sales to Safeway Stores, Inc. (Tr. 3986-
87,3990; CX 17 and 18). - A ,

: Golden Grain’s Acquisition of the Capitai Stock of
‘ Mission Macaroni Company

13. About this time (1956), three of the stockholders of Mission
Macaroni Company, a competing and the leading macaroni manu-
facturer located in Seattle, Washington, had differences with the
fourth stockholder, Mr. Joseph Merlino. These were resolved by
Mission’s purchasing Mr. Joseph Merlino’s stock for $225,000, the
payments to be made over a five-year period. Mr. J. oseph Merlino
thereby severed his connection with Mission Macaroni Company and,
in March 1957, built and began operating a new macaroni plant in
Seattle under the name of Major Italian Foods Company, Inc., here-
inafter discussed in paragraph 16 hereof. Mission Macaroni Com-
pany had been selling its principal macaroni products under the
Mission label. Shortly thereafter, Mr. ‘Guido Merlino, president of
Mission, initiated negotiations with Mr. Paskey DeDomenico, presi-
dent of Golden Grain, for the sale of Mission Macaroni Company to
Golden Grain. Mr. Guido Merlino advised Mr. Paskey DeDomenico
" that the reason the remaining three shareholders of Mission Maca-
roni Company wished to sell to Golden Grain was that Mr. John
Madonna, one of the three stockholders in Mission, was 65 years old
and wished to retire. The second stockholder, Mrs. Pesce, was not ac-
tive in the business, and third stockholder, Mr. Guido Merlino, had
two children who were deaf and dumb, and he had no close family
relatives who could operate the business, so he decided to sell out at
the same time (Tr. 4039, 4219-20, 4346, 2147, 5036-37). The owners
of Mission Macaroni Company gave Golden Grain a 60 or 90 day
option in which to consummate the sale. Golden Grain borrowed the
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necessary '$150,000- 'with. which to purchase the: stock, and Golden
Grain then took over the operation of Mission Macaroni Company
on or.about September:10, 1956 (CX 18). Golden Grain assumed the
obho'atlon of Mission Macaronl Company to pay Mr. Ji oseph Mer-
- lino the $225,000 for his former one-fourth stock interest in Mission
Macaroni Company. Mission Macaroni- Company . was dissolved on
November 30, 1956, and its assets distributed to Golden Grain (CX
16-A and B). The operations of Mission Macaroni Company were
continued by Golden Grain at the former Mission plant located on
8th Avenue in Seattle as the Mission Division of Golden Grain Mac-
aroni Company (Tr. 4024). Golden Grain continued operating its
original plant located on 6th Avenue in Seattle. The former Mission
plant on 8th Avenue had five presses and the Golden Grain plant on .
6th Avenue had two presses (Tr. 4236). Mr. Paskey DeDomenico
makes all decisions with respect to pricing by the Mission Division
(Tr. 4044, 4322). The Mission Division sells macaroni and dry paste
products in Washington, Oregon, Montana, Idaho, Alaska, and Ha-
waii. After the acquisition of Mission Macaroni Company, Golden
Grain Macaroni Company continued to sell macaroni products under
the brand name of Golden Grain, and also began to sell macaroni
products under the brand name of Mission, Whlch 1t had acquired by
the pur chase of Mission Macaroni Company.

14. At the time Golden Grain purchased the stock of Mission
Macaroni Company in 1956, Mission Macaroni Company owned 49 %
of the stock of Porter—Scmrpel‘li Macaroni Company, a macaroni
manufacturing plant located in Portland, Oregon. In the early
1950’s Mrs. Louise Scarpelli, the widow of the uncle of Mr. Ernest
Scarpelll, had a disagreement with certain members of the Scarpelli
family, and refused to sell her 49% stock interest in Porter-Scarpelli
to any member of the Scarpelli family. Eventually, she sold the
stock to Mission Macaroni Company, which at that time was owned
by Messrs.. Guido and . J oseph Merlino, Mrs. Pesce, and Mr. John
Madonna (Tr. 1939). So, it is seen that Golden Grain’s ownership of
the 49% minority stock interest in Porter-Scarpelli Macaroni Com-
pany was incidental to its acquisition of the stock of Mission Maca-
roni Company on or about September 10, 1956. The acqu1s1t10n by
Golden Grain of the stock of Mission Ma,carom Company in 1956
was investigated and examined by the Federal Trade Commission to
determine whether or not such acquisition violated the provisions of
Section 7 of the Clayton Act, as amended. As a result of this inves-
tigation, the Federal Trade Commission issued a letter of clearance,
dated July 10, 1957, and the Commission’s investigative file was
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closed. A copy of this létter was received in evidence at the hearing
as Respondents’ Exhibit 294. :

* 15. Since the acquisition of Mission Macaroni Company in 1956,
Golden Grain has not used its 49% stock interest in Porter-Scarpelli
to the detriment of Porter-Scarpelli Macaroni Company. Golden
Grain’s 49% minority stock interest in Porter-Scarpelli Macaroni
Company constitutes an investment in said company. The majority
51% interest in Porter-Scarpelli is owned by the Scarpelli family,
including Mr. Ernest Scarpelli, his sister, and his father, and the
Scarpelli family has complete control of the Porter-Scarpelli opera-
tions (Tr. 1673). Golden Grain has never exercised any control over
the operations or management of Porter-Scarpelli Macaroni Com-
pany and has never had a representative on the board of directors of
Porter-Scarpelli Macaroni Company. The only information that
Golden Grain receives from Porter-Scarpelli Macaroni Company is
‘an annual profit and loss statement (Tr. 4245-46; 1821-22; CX
550-1960; CX 552-1962; CX 554-1964; CX 557-1966).

The Origination and Growth of Major Italian Foods Company
of Seattle, Washington :

16. In early March of 1957, Major Italian Foods Company began
operations as a manufacturer of macaroni and paste products in Se-
attle, Washington. The company began as an individual proprietor-
ship owned by Mr. Joseph Merlino, referred to in paragraph num-
bered 13 above. Previously, Mr. Merlino had been a one-fourth
owner and operator of Mission Macaroni Company, but sold his
stock in Mission Macaroni Company in 1956. Major Italian’s growth
was meteoric; from a new plant with no sales in March of 1957,
Major achieved a sales volume of $622,000 by 1960, and $852,000 by
1961 (CX 507). In 1960, Major produced approximately 4,345,000
pounds of dry paste, or 14.6% of all dry paste produced by all of
‘the manufacturers in the Pacific Northwest (CX 509). In 1960, Ma-
jor’s volume exceeded that of U. S. Macaroni Company by 30%, and
U. S. Macaroni, a manufacturer located in Spokane, Washington,
had been operating in the Pacific Northwest market for 44 years. In
1961, Major’s volume increased to 6,052,000 pounds, primarily at the
expense of Golden Grain and Porter-Scarpelli Macaroni Company,
the manufacturer located in Portland, Oregon. This volume was
18% of the total manufactured by all of the macaroni and dry paste
manufacturers located in the Pacific Northwest and was close to the
7,457,000 pounds produced.by Porter-Scarpelli, which had been op-
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erating in the Pacific Northwest market for 45 years. Golden Grain’s
annual sales decreased substantially during the same period. In 1957,
Golden’ Grain’s net macaroni sales totaled $2,302,504. By 1960, its
macaroni sales had declined to $1,994,000, a decrease of $310,000 in
annual volume (CX 507; CX 42). On the other hand, Mr. Ernest A.
‘Merlino, the general manager of Major Italian Foods, and a Com-
mission witness, testified that, by 1960, Major’s macaroni sales had
increased to-such an extent that its plant was short of production
and there was a problem in supplying all of its customers. Mr. Er-
nest A. Merlino is the son of Mr. Joseph Merlino, the founder of
Major Ttalian Foods Company and former one-fourth owner of Mis-
sion Macaroni Company. In 1960, Major added a long goods press
(Tr. 2162-66). In contract, Golden Grain’s Seattle plant, by 1955,
after fifteen years of operation in the Pacific Northwest market, had
developed only $458,095 in annual sales (CX 89-E).

The Acqﬁisition by Golden Grain of 51% of the Stock of
Major Italian Foods Company

17. During 1961-1962, in spite of its large sales volume, Major
Italian Foods Company was having difficulty in meeting the pay-
ments of its bills for flour purchases from flour mills (Tr. 4241).
Major attempted to negotiate a sale of its company to American
Beauty Macaroni Company. A representative of the American
Beauty plant in Denver, Colorado, inspected the Major Italian
Foods plant in Seattle, but, after consideration, American Beauty
decided against the purchase (Tr. 2210). Subsequently, Mr. Ernest
Merlino requested Mr. Vern McElroy, a salesman for Centennial
Flour Mills Company, to attempt to negotiate a sale of Major Ital-
ian Foods to Golden Grain Macaroni Company. Pursuant to this re-
quest, Mr. McElroy submitted several offers on behalf of Major Ital-
ian Foods Company to Mr. Paskey DeDomenico, president of
Golden Grain, but these early proposals were refused by Golden
‘Grain (Tr. 2214, 4241). Finally, an agreement was reached, dated
August 8, 1963, in which 51% of the common stock of Major Italian
Foods Company was sold to Manteca Bean Company, a wholly
owned subsidiary of Golden Grain Macaroni Company, with an
option to purchase the remaining 49% after three years (CX 20).
In 1967, Golden Grain notified Major Italian Foods Company that
‘Golden Grain intended to exercise its option to purchase the remain-
ing 49% stock interest (CX 21). However, at the date of the hear-
ing, the purchase of the remaining 49% had not been consummated.
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At the time of the purchase by Golden Grain of the 51% stock: in-
terest in ‘Major Italian Foeds Company on August 8, 1963, there
were no other prospective purchasers for the stock of Major Italian
Foods Company (Tr. 5028, 5031). =~ Ed :

- 18. In 1958, prior to the purchase of 51% of the stock of Major
Ttalian Foods Company by Golden Grain in August 1963, it became
known that the State of Washington intended to condemn the 8th
Avenue plant of Golden Grain Macaroni Company, among other
properties, for the Seattle-Tacoma Freeway (Tr. 4235). (The 8th
Avenue plant was the plant purchased from Missien Macaroni Com-
pany in 1956). Golden Grain then' began enlarging its other plant,
the 6th Avenue plant, which contained only two presses. The maxi-
mum number of presses which could be installed at the 6th Avenue
plant was four, so it was evident to Golden Grain that it would lose
production from three presses when the 8th Avenue plant was con-
demned and its operations transferred to the 6th Avenue plant (Tr.
4936). This imminent condemnation made it necessary for Golden
Grain to obtain an additional source of supply, and this was one of
the reasons for its decision to acquire 51% of the common stock of
Major Italian Foods Company. The condemnation award for the 8th
Avenue plant occurred in June 1964, and the manufacturing opera-
tions in the 8th Avenue plant were transferred to the 6th Avenue
plant approximately sixty days thereafter (Tr. 4238).

The Acquisition by Golden Grain Macaroni Company of
Oregon Macaroni Company

19. About three years later, in 1966, Golden Grain purchased the
capital stock of Oregon Macaroni Company, a small macaroni manu-
facturer then located in Portland, Oregon, which was owned one-
third each by three individuals, Messrs. Ernest A. Staino, Ralph
Rieman, and Ed Kelner. These three persons had acquired the com-
pany in 1948 for $7,000 each, a total of $21,000, including machin-
ery, stock, inventory and goodwill (Tr. 4092). The purchase price
paid by Golden Grain was $66,000, plus employing Mr. Staino and
his two partners at the “same money” they had been receiving from
Oregon Macaroni Company (Tr. 4239). Oregon’s sales were confined
to the Portland trading area (Tr.4094). Mr. Staino and his partners
had attempted to sell their company for three or four months, both
to Porter-Scarpelli Macaroni Company, a Portland, Oregon, maca-
roni manufacturer, and Golden Grain, of Seattle. Porter-Scarpelli
Macaroni Company had offered them $70,000 for the company, but
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Golden Grain offered the best employment contract, fringe benefits,
etc., to the three owners, so Mr. Staino and his partners accepted the
Golden Grain offer. In addition to the purchase price of $70,000,
Porter-Scarpelli Macaroni Company had -only offered union wages
to Mr. Staino and his two partners. At the time of the hearing, Mr,
Staino and his former partners were operating the former Oregon
Macaroni plant as a subsidiary of Golden Grain, and were still pro-
ducing the same products which were formerly produced by the Ore-
gon Macaroni Company, primarily bulk paste products. The plant
has one production machine and produces approximately $180,000
worth of paste products each year, the same volume produced before
its sale to Golden Grain (Tr. 4095-96). The plant does not pack
any product under the Golden Grain or Mission label, but only.
under its own label, Best Ever. The former Oregon Macaroni plant’s
prices for macaroni products have remained the same and have not
been changed since the purchase by Golden Grain (Tr. 4098). A
good ‘portion of the plant’s sales today are to the institutional trade
(Tr. 4100), but Golden Grain takes approximately 60% of the
plant’s production (Tr. 4240). Golden Grain needed the production,
since the condemnation of the 8th Avenue plant reduced the number
of Golden Grain’s presses from seven to four. Mr. Staino testified
that he and his partners sold the Oregon Macaroni plant to Golden
Grain because they were going broke; they were always behind in
payment of their bills (Tr. 4100). In the early 1960’s, Oregon Maca-
roni lost its Fred Meyer private-label account to Major Italian
Foods Company, Inc. (Tr. 4102). Mr. Staino testified that, when
Major Italian Foods Company, Inc., came into the Portland, Ore-
gon, market in 1960 or earlier, “They kept coming in with such a.
price you couldn’t very well meet it; if you did meet it you would
lose money on it” (Tr. 4104). At the time of the hearing, the former
‘Oregon Macaroni plant was obtaining the same price for all of its
products as the Mission Division plant of ‘Golden Grain in Seattle
was receiving for its products (Tr. 4113).

The Geographic Market

20. The relevant market for dry paste products has been deline-
ated in the complaint as the Pacific Northwest, consisting of the
States of Washington, Oregon, Idaho, and the western one-half of
the State of Montana. Guy G. Gordon, A.B., M.B.A., and Ph.D. in
economics from the University of California, and presently profes-
sor and chairman of the Department of Marketing Transportation
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and International Business at the University of Washington, Seat--
tle, Washington, a witness for respondents, believes that.the State of.
Alaska should be included- in the relevant market area since Alaska:
is a part of the Pacific Northwest market (Tr. 4915). Shortly before
the beginning of hearings in this proceeding, Dr. Gordon had: com-
pleted a study and forecast of industry growth for the State of
Alaska for the next 20 years on behalf of the Federal Maritime Ad-
ministration. Dr. Gordon was of the opinion that in the next 20 or
80 years, Alaska will be too small to support one macaroni manufac-
turing plant, even if the plant had the entire Alaskan market, which
was very unlikely (Tr. 4910, 4921). Dr. Gordon also believes that the
State of Hawaii should also be included in the Pacific Northwest
market for dry paste products because all dry paste products sold in:
Hawaii today are produced from plants located outside that state
and the freight rate on macaroni from all Pacific Coast ports to Ha-
waii is the same. There is neither a locational advantage nor disad-
vantage to a particular port in serving Hawaii. Typically, manufac-
turers have wider trading areas than a wholesaler’s trading area
(Tr. 4921). Although Dr. Gordon stated he would include Washing-
ton, Oregon, Idaho, western Montana, Alaska and Hawaii in the Pa-
cific Northwest relevant market area for wholesalers of dry paste
products, this would not be an accurate definition of a manufacturer
market area as distinguished from wholesalers, because there is ac-
tual competition in the Seattle dry paste market from manufacturers
whose plants are located more than 3000 miles away (Tr. 4915). For
example, the Creamette Company, sells and ships nationally from its
plant located in Minneapolis, Minnesota. Creamette’s trading area
extends to Buffalo, New York, 1000-1100 miles to the east, approxi-
mately 1900 miles to Florida in the southeast, approximately 850
miles to Texas in the southwest, and approximately 1800 miles to
Washington and Oregon on the West Coast (Robert H. Williams,
president of Creamette Company, Tr. 3637-8638); V. La Rosa &
Sons, New York, with plants in Warminster, Pa., Danielson, Conn.,
Chicago, Ill., and Milwaukee, Wisc., sells and ships dry paste prod-
ucts on a national basis, including sales in Washington, Oregon and
California shipped from its plants in Connecticut and Chicago, a
maximum distance of more than 2500 miles (Vincent P. La Rosa,
executive vice president of Creamette Company, Tr. 3723) ; Rongoni
Macaroni Co., of Long Island City, New York, ships its dry paste
products to stores in Seattle, more than 2500 miles away (Tr. 4939);
and Western Globe Macaroni Co., of Los Angeles, Calif., sells and
ships as far away as to Utah, Idaho, Washington, and Hawaii,
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4002678 miles distant (Tr. 783). Dr. Gordon testified that he had
read the transcript of the testimony by witnesses who had testified
in support of the complaint and was of the opinion that the record
shows that dry paste manufacturers in the Eastern, Midwestern and
Western United States which are at the threshold of economies of
scale or higher have a trading radius approximating or exceeding
10003000 miles (Tr. 4917). He stated that “the efficient firm can
feasibly and profitably serve more territory than the inefficient firm”
(Tr. 4920). - T ~ ,

21. Although the complaint designates the Pacific Northwest (the
States of Washington, Oregon, Idaho and the western one-half of
the State of Montana) as being the market involved in most of the
alleged violations of Section 5 of the Federal Trade Commission Act
by respondent Golden Grain Macaroni Company, complaint coun-
sel’s expert witness, Dr. Leon Garoian, in his testimony, broke the
area into what he called three “sub-markets” within this Pacific
Northwest area, to wit: (1) western Washington (or the Seattle-Ta-
coma area); (2) central and eastern Washington and Montana; and
(8) western Oregon (Portland-Eugene). The basis for his classifica-
tion of these so-called sub-markets were transportation costs, which,
according to Dr. Garoian, “isolate the Pacific Northwest from other
‘geographic areas, thus creating significant absolute barriers to
entry” (Tr. 4501). Complaint counsel also refer to sub-markets at
several places in their proposed findings. These so-called sub-markets
to which reference is made are either wholesale trading areas or
parts of wholesale trading areas, and are not determinative of the
percentage of the market for the dry paste manufacturers. Of
course, it works to the advantage of complaint counsel’s argument to
reduce the geographical size of the dry paste manufacturers’ market
to as small an area as possible. By the use of artificial boundaries
around selected locations and limited customers, higher but artificial
market percentages can be pictured. As suggested by respondents, by
the means of arbitrarily designating a market comprised of the Se-
attle warehouses of Safeway Grocery Stores, Inc., and one whole-
saler, such as Associated Grocers, complaint counsel claim that in
the largest of the sub-markets involved (the Seattle area “the
Golden Grain group of firms holds approximately 98% of the total
sales” (Page 15, Par. 3, Complaint Counsel’s Proposed Findings).
As authority for this contention, complaint counsel cite CX 513,
which is a summary of dry paste products moving through the Seat-
tle warehouses of Safeway and Associated Grocers, and which ig-
nores all of the other grocery chains and wholesalers located in Seat-
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tle and western Washington. Counsel also say, that, regardless of the
fact that the largest wholesaler in the area, West Coast Grocery
Company located in Tacoma, ‘Washington, has had I.B.M. stock con-
trol records available for many years, complaint counsel ignored
these records, as well as those of other grocery chains and whole-
salers, in computing the movement of their dry paste products
through warehouses (Tr. 5102-5111, 3940-45).

929. Also, by using the Safeway warehouse, complaint counsel in-
cluded dry paste products moving to both Alaska and Eastern
Washington, as the Safeway warehouse in Bellevue, Washington,
supplies eastern Washington stores as far east as Prosser, Washing-
ton, as well as Alaska. Competing stores in the Prosser area are sup-
plied by wholesalers from Spokane. It is seen, therefore, that there
is a definite overlap in the two trading areas. There is also an over-
lap in trading areas of American Wholesales, with a warehouse in
Bellevue, Washington, and one in Yakima, Washington, which is
east of the Cascade Mountains; Associated Grocers, with warehouses
in Seattle and Yakima; Safeway, which, as noted above, supplies
stores in Fastern Washington as far east as the Tri-cities area, and
also stores south to Longview (stores in Longview also being sup-
plied from Portland, Oregon, by Portlanid wholesalers) ; and Pacific
Fruit Co. Produce, a wholesaler with headquarters located in
Seattle, with warehouses located in Seattle, Wenatchee and Yakima,
Washington (Spokane wholesalers ship into the Yakima, Wenatchee
and Tri-cities areas) (Tr. 4222-23, 4921-22). Because of the over-
lap between the trading area of the Seattle-based wholesalers and
those based in Spokane and Portland, and particularly because of
the fact that Seattle-based wholesalers have branch warehouses lo-
cated in eastern’ Washington, the wholesale trading area is larger
than either a Seattle, Spokane or Portland trading area (Tr.
4921-92). Certainly, as a practical matter, the dry paste manufac-
turing trading area is, as testified by Dr. Gordon, no smaller than
the one circumscribed in the Commission’s complaint. The designa-
tion by Dr. Garoian of these three sub-markets within the Pacific
Northwest is purely artificial. His reason for the classification of the
three sub-markets as being due to transportation costs, which “iso-
late the Pacific Northwest from other geographic areas, thus creat-
ing significant absolute barriers to entry” (Tr. 4501), is, contrary to
the preponderance of the evidence. The evidence with respect to
“barriers to entry” are discussed in a subsequent part of this
decision.
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“The Rele-vant' Product Line

23 The term macarom” is used by the macaronl mdustry to des-
wnate the dry. paste products ploduced by a macarom ma.nufacturer
There are approximately 40 or more vauetles or shapes of macaronl
and spaghetti products produced today, in three basic’ types, genel-
ally. characterized. as “long . goods,” “short goods,” and “coil prod-
ucts.” Each of these, three basic shapes are in either the egg (noodle)
or non-egg catetrory (Tr 175, 832, 1680) The basic ingredients used
in manufacturing macaroni dry paste products are flour” (preferably
durum wheat or semolina Wheat ﬂour) and water, The flour is mixed
with water and run, through an extruding press, then placed in a die
s0.as to glve the mixture the desired shape The shaped dough is
then placed in a heated dryer for varying perlods of time. After
drying, the macaroni product is then placed in packacres, polyeth;y 1-
ene ﬁlm bags. or paper boxes. Macaroni plants today are fully auto-
matic, 1nclud1ng the packaamg machmery (Tr. 701-02, 3654-55).

24. It is the. contentlon of counsel supporting the complamt that
so-called convenience dinners should not be considered and included
along with macaroni dry paste products as a part of the relevant
product market for testing the monopoly allegations of the com-
plaint. Counsel for respondents contend that convenience dinners
should be so considered. Complaint counsel rely principally on the
testimony of their expert witness, Dr. Leon Garoian, and several
other witnesses, who testified that no high cross—elast1c1ty of demand
exists between packaged dry paste and dry paste convenience din-
ners; that they are different products and appeal to different cus-
tomers, that prices of one are not responsive to price or volume
movements of the other, and that the two products are priced com-
pletely independent of each other (Tr. 4500-01). On the other hand,
several witnesses, including respondents’ expert witness Dr. Gordon,
several manufacturers and a retailer, testified that dry paste and
convenience dinners compete in the same market for customers. If a
housewife buys one product, she does not buy the other (Tr. 3634
49254).

25. With respect to the product market, 1espondents expert wit-
ness, Dr. Gordon, was of the opinion th‘zt as a minimum, all dry
paste macaroni products should be considered, including those both
canned and frozen, as well as convenience dinners, bec‘mse they are
substitutes for each other. and are directly competitive (Tr.
4910-15). Mr. Hamlin, a salesman for Golden Grain in Seattle, tes-
tified, among_"other things, that, in the last several years, sales of
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convenience dinners have materially cut into the Golden ‘Grain, Mis-
sion Division’s noodle sales, amounting to a reduction of approxi-
mately 30% of its noodle sales. He attributes this reduction in noo-
dle sales to the large number of wives working today, who want a
food which they can prepare within 15 minutes when they reach
home in the evening. To prepare a casserole, some thirty to forty-
five minutes are required. Working wives do not have this much
time, so they buy and pay an additional price for convenience din-
ners (Tr. 4253-54). Mr. Hamlin was of the opinion that a 10% de-
crease in price of convenience dinners would tend’ to -rétiice the sales
volume of dry paste products, whereas a 10% decrease -in price of
paste products would not tend to reduce the sales volume of conven-
jence dinners “because the average housewife is looking for a short
cut. She likes this 15 minute preparation. I believe she is going to
continue to buy convenience dinners” (Tr. 4258). Mr. Robert Wil-
liams, president of the Creamette Company, testified that the same
store customers are potential purchasers of both dry paste and con-
venience dinners (Tr..3634), and a retail store operator, Mr. Paul
Bocei, of Portland, Oregon, testified that a store promotion on maca-
roni and cheese convenience dinners slows down his sales of dry
paste elbow macavoni (Tr. 4903). Mr. Bocei likened the increase in
sales of convenience dinners and resulting decrease in sales of dry
paste to the effect on sales of sack flour when ready cake mixes were
introduced on the market some years ago. Mr. Boccl testified that his
store’s sales of sack flour decreased from approximately 25 cases per
year to two cases per year after the introduction of packaged cake
mixes some years ago (Tr. 4905-06).

96. Mr. Paskey DeDomenico testified that Golden Grain’s sales of
dry paste products are on the downgrade, while most of Golden
‘Grain’s growth in recent years is due to its increase in sales of con-
venience dinners, such as macaroni and cheese, spaghetti dinners,
and noodle dinners (Tr. 4283). Golden Grain’s total sales for 1960
were $11,000,000. Its total sales for 1966 were $25,494,000, but only
$8,409,000 of this volume was for dry paste. The remaining volume
of approximately $17,000,000 consisted of convenience dinners and
miscellaneous items, such as dried beans, rice, peas, nuts, candy,
soups and desserts (Tr. 4347). Dr. Gordon was of the opinion that
the rapid increase in sales of convenience dinners indicated that the
macaroni business is entering a phase that has occurred in other
products, such as cake mixes and dehydrated and frozen potatoes, in
which the prepared form replaced much of the market for the un-
prepared product. The A. C. Nielson survey report shows that for
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‘the period February—March 1968, dry paste.convenience dinners to-
taled approximately 50% of the total sales of dry paste (CX 777),
thus demonstrating, in the oplmon of -Dr. Gordon, that the same
‘people are customers for the various forms of the product Dr. Gor-
don emphasized that, in any market, where one product is a substi-
tute for another, there is a cross-elasticity of demand (Tr. 4914-15).

Concentration

27. In 1963 there were five companies operating macaroni plants
within the States of Washlngton, Oregon, Idaho and the western
“one-half of Montana: the Mission Division of Golden Grain, Major
Italian Foods Company, Inc., both located in Seattle, Porter-Scar-
“pelli Macaroni Company tmd Oregon Macaroni Company, both lo-
‘cated in Portland, Oregon, and U.S. Macaroni Company, located in
Spokane, VV'Lshmoton Each of these companies sold their macaroni
products at wholesale prices to wholesalers, retail chains, and insti-
‘tutions on a delivered price basis. In fact, wholesale prices by all

macaroni manufacturers in the United States are on a delivered
basis. Complmnt counsel contend that Golden Grain’s ownership of
the 51% interest in Major Italian Foods Company, Inc., and its
ownership of Oregon Macaroni Company, when added to the sales
by its Mission Division, gave Golden Grain a total market share of
69.8% of the total dollar sales and 68.1% of the total sales in pounds
of paste products by macaroni manufacturers located in the Pacific
Northwest in 1966, for example. For this assertion, complaint coun-
sel rely on Commission Exhibit 507 and Commission Exhibit 509, re-
spectively. Commission Exhibit 507 purports to represent the total
sales in dollars by macaroni manufacturers located in the Pacific
Northwest made both within and without the Pacific Nor thwest, for
each of the years 1960-1966, inclusive. Commission Exhibit 509,
‘purports to be a tabulation of flour “purchased or consumed for the
production and sale of paste products by Pacific Northwest manu-
facturers,” and also includes flour used to produce dry paste that
was sold both within and without the Pacific Northwest. The record
‘shows that the Mission Division’s sales during May 1962, May 1963,
and May 1964 outside of the Pacific Northwest ranged from 7.8% to
11.1% of its total sales (CX 760-B). During the same period, Ma-
jor’s sales outside of the Pacific Northwest ranged from 6.1% to
23.5% (CX 761). Therefore, these exhibits are not valid bases upon
‘which to make. the conclusions advanced by complaint counsel. To
‘make a fair analysis of the Pacific Northwest dry paste market, the
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‘manufacturers’ sales in the: Pacific Northwest should be separated
. nd subtracted from their total sales in all areas.

-28. The second ' deﬁc1ency in Commission Exhibit 507 and Com-
‘mission Exhibit 509 is the fact that the Mission Division’s dollar
‘sales include its sales of ‘dry pasté Mission macaroni and cheese din-
-ners; and, ‘with respect to Commission Exhibit 509, flour purchased
by the Mission Division was used in producmg the dry paste pack-
aged in Mission’s macaroni and cheeése convenience dinners. A third
defect is the fact that the sales by Major Italian Foods included a
isubstantml volume of dry paste sales to. Mission for resale. The re-
.sale of the products was then included in M15$10n s sales. As a result,
~what was ultimately one. sale by the Mission Division to a wholesaler
_or chain store was counted twice in Commission Exhibit 507 in de-
termining Mission’s share of the dollar sales. For example, if in 1966
‘Mission purchased $400, 000 in dry paste products from Ma.]or Ttal-
ian Foods, Major’s sales of $1,269,000 for that year as shown on
Commission Exhibit 507 would be overstated by $400,000 in comput-
‘ing market shares because these sales were not to wholesalers or
'chalns but to the Mission Division. The same paste products pur-
chased from Major and represented by the $400,000 of sales by
.Major Would then be sold by Mission and would be again repre-
-sented in Mission’s net sales. This was recognized by the person
WhO prepared Commission Exhibit 507 because the footnote recites

. sales include paste products purchased for resale. . . .” However,
in computlno' market shares, complaint counsel ignore thls fact.

99. Commission Exhibits 754767 are tabulations of sales invoices
.of Pacific. Northwest dry paste manufacturers to customers located
within the Pacific Northwest for the months of May 1962, 1963 and
11964, but not for 1965 and 1966. In other words, sales of dry paste
by these manufacturers to customers located outside the Pacific
Northwest are excluded from these tabulations, as they should be.
Iowever, complaint counsel have ignored-the data contained in
these exhibits for 1962 through 1964 in computing the degree of con-
rcentration of market shares held by Pacific Northwest dry paste
manufacturers. When the sales by Pacific Northwest dry past manu-
,_factul ers made to customers located in that area, as shown on Com-
mission Exhibits 765-767, are combined with the sales of dry paste
_manufacturers located outside of the Pacific Northwest but selling
within that area, the percentages are substantially Jower than those
shown on Commission Exhibit 507 and Commission Exhibit 509.
The table on the following page combines the sales within the Pa-
cific Northwest shown on Commission Exhibits 765-767 with the
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‘sales in the Pacific Northwest by manufacturers located outside of
‘the Pacific Northwest ‘(as shown on Commission Exhibit 283) as
fOllOWS; o [ RERTRU RIS - . H
;May’ 196‘2, May 1963, May i1964—Sales to Grocery Store Customers. in the Pacific
Novthwest by Pacific Northwest Manufacturers and by Other Manufacturers
Selling Within the Pacific’ Northiwest N R

1962 Percent 1963 » Percent 1964 Percent

Mission Division. __.Z. $141, 594 45.2  $126,124 42:2  $160,810 44.0
.Major Italian Foods 44, 849 -.14.3 44, 999 15.0 . 47,581 13,0
Oregon Macaroni 5, 090 1.6 4,625 1.5 - 7,174 2.0
Porter-Scarpelli_ 59, 760 19.1 b8, 3649 19.5 73, 509 20.1
U.8. Macaroni. . - 32,245 - 10.3 33, 969 11. 4 41,824 11.4
Outside-the-area suppliers. .- --.:o-een, . 180,000 . 9.6 231,119 10. 4 3 34,465 9.4
Total sales—all suppliers_ . _...... . $313,588 ... 299,195 ... 365,363 - _o___.-

Total of comnbined Mission-Major s : .
percentage for 1963 and 1964 4. _ . - cmeman a—— 5702 coeomae - 57.0

1 Annual sales of $204,644 as-shown on CX 283, plus approximately $15,000 of sales by A&P Stores and
$50,000 in sales by Pot-O-Gold Noodles for a total of sales in. 1962 of $350,644, or an average of $30,000 per
month. Pot-O-Gold sales are set forth at p. 16, Complaint counsels’ I’roposed Findings. o

- 2$323,437 as shown on CX 283, together with $50,000 in annual sales by Pot-0-Gold Noodles for a total
annual sale of $373,437, or an average of $31,119 per month. o :

3 Sales of $363,576 as shown on CX 283, together with $50,000 in annual sales by Pot-O-Gold Noodles, for
a total annual sale of $413,576, which is an average of $34,465 per month. o

4 Oregon Macaroni sales are not combined with Mission’s sales for the reason that Oregon Macaroni was
not acquired until 1966.

80. The cumulative effect of the three defects in Commission Ex-
hibits 507 and 509 and in the computation of market shares pro-
posed by complaint counsel is particularly demonstrated for the year
1964. The table shown on the previous page hereof [above], which is
based upon Commission Exhibit 283 and Commission Exhibit 767,
shows Mission’s and Major’s combined market shares for 1964 at 57%,
as compared to 67.4%, as shown on Commission Exhibit 507, or 10.4%
higher than it actually was. Indeed, respondents contend that Com-
mission Exhibit 767 and the table on page 25 hereof [above], which is
based upon Commission Exhibit 283 and Commission Exhibit 767 show
a higher market share for Mission and Major than they actually had
in the Pacific Northwest because (1), all sales to wholesalers in west-
ern Washington were included on Commission Exhibit 767 unless
the invoice clearly indicated that the dry paste product shown on
the invoice was to be transshipped to Alaska. If the invoice did not
so indicate, then the sale was tabulated as part of sales in the Pacific
Northwest, resulting, counsel contend, in an overstating of sales in
western Washington, and (2), the market share of the Mission Divi-
sion is also overstated for the reason that a number of brands of dry
‘paste products sold in the Pacific Northwest are not included in the
Commission’s figures on Commission Exhibit 283. As an example,
the “Rose” brand noodles were found by Dr. Gordon in 17 of the 25

ATA_RR_ 727
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‘stores, that he visited, but are omitted from the FTC table. Also
omitted were Ronzoni, which Dr. Gordon found in eight stores
with as many as eight facings, and several other brands were omit-
ted. Counsel for respondents say that Mission’s 44% of the dry paste
‘sales in the Pacific' Northwest for May 1964 to wholesalers and
“chains is close to the percentage of 43.3 determined by A. C. Nielson
for movement through grocery stores for the two months following
May 1964. (See Nielson Report for June-July 1964, designated
“JJ? on RX 295-C). As shown on Respondents’ Exhibit 295 A
through D, Mission’s share of the market in' Nielson’s North Pacific
arca declined from 43.3% in June-July 1964, to 87% in June-July
1965, to 35% in June-July 1967, and to 834% in February-March
1968. This decline of approximately 10% in Mission’s sales from
June-July 1964 through February-March 1968 is shown on the A.
C. Nielson report of that date (RX 295 A & H). Counsel further
say that the addition to.the 1968 percentage of the 1.5% to 2% share
of the market formerly held by Oregon Macaroni Co. would result
‘in a combined market share of 49.3% to 49.8% in I ebruary-March
1968. That actually, Oregon Macaroni’s market share in 1968 was
substantially less than its share of 1.5% to 2.0% during 1962-64, as
shown on the table on page 25 hereof [p. 87 supr«], for the reason that
Oregon Macaroni has lost a substantial portion of its business to Porter-
Scarpelli (Tr. 4111, 4096, 4109). Counsel for respondents say that
neither a 57% market share in 1964 nor a 47-49% share in 1968
represent a monopoly share of the Pacific Northwest dry paste
market.

31. However, respondents contend that, even if the relevant prod-
uct line excludes dry paste convenience dinners, Golden Grain has
only 34% of the dry paste macaroni market in the Pacific North-
west. In support of this contention, respondents offered and there
was received into evidence, four reports prepared by the A. C. Niel-
son Co. on sales of packaged dry paste through grocery stores (RX
295 A-H). The reports are made bi-monthly and are received 30 to
40 days after the end of the period. Nielson uses a statistical sample
of grocery stores and sends employees to selected stores to inventory
the store to determine movement of products through the store. Mr.
Vincent DeDomenico testified that Goldern Grain has used the A. C.
Neilson reports for more than ten years and had found the service to
be the most accurate of its kind distributed in the United States.
Golden Grain depends upon the Nielson survey data in making mar-
keting decisions in its business (Tr. 4377). Respondents’ Exhibit 295
A-D is a series of Nielson reports covering the period from
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‘Aprﬂ—May 1963 to February-March 1968 for an area designated
North Pacific, with subisidiary information defining North Pacific
‘and the brands included for Golden Grain. The North Pacific area is
defined - as the States of Washington and Oregon, and the north
one-half of the State of Idaho (RX 295 E, G). In order to place the
excluded area in Idaho in proper perspective, the excluded portion
of Idaho in 1965 had total dollars of grocery store sales equal to
5.3%-of the total dollars of grocery store salesin the included areas
of Washington, Oregon and northern Idaho. The Golden Grain
‘brands that are included in ‘the Nielson reports are Golden Grain,
Mission, Dinner Hour, Best Bet, Spun Gold, and Manchu brands
(RX 295 F). ‘

32. The Nielson report for April-May 1963 through October—
November 1964 shows that-on April-May 1963 Golden Grain brands
had 50.6% of the grocery store sales of packaged dry paste in the North
Pacific (RX 295 C). This report is to be compared with the report for
February-March 1968, which shows that by February-March 1968
Golden (rain’s share of the North Pacific packaged dry paste sales
through grocery stores had declined to 34% (RX 295 A, H). The re-
port shows sales during the Febl uary-March 1968 period for other
companies as follows:

Percent
Major (including Majorette and Family Pak labels) _______________ 13.8
Porter-Scarpelli (including Porter and Sunrise labels) _ .. ____ 22.8
U.S. Macaroni - (including Taystee and Betty Baker labels)_________ 14.6
All Other brands -~ - - 14.8

The “all other” category includes Creamette, Globe A-1, La Rosa,
Ronzoni, American Beauty, and private labels.

33. Golden Grain has less than 20% of the sales in western Montana
(Tr. 4386) and approximately 20% of the sales in the southern Idaho
market (Tr. 4730). If these sales were included in the Nielson report
(RX 295 H), Golden Grain’s share of the Pacific Northwest packaged
dry paste market would have been less than 34%. Major does very little
business in either Idaho or western Montana (CX 756 A, B). If the
sales by Golden Grain and Major are combined, the total share in 1968
of sales in the North Pacific through grocery stores of packaged dry
paste is 47.8%. The share of sales in the Pacific Northwest would be
less. Golden Grain’s sales have declined by 16% in the past five years
and neither its share of the market nor its share combined with Major
represents & monopolistic market share or concentration of market
power. This fact is confirmed by the evidence of competitive behavior
and pricing in the Pacific Northwest during 1963-1968.



90 FEDERAL TRADE -COMMISSION ‘ DECISIONS

Initial' Decision 78 ¥.T.C:

Barriers to Entry -+ '

 84. Complaint counsel say that there are four types of barriers te
entry into the Pacific Northwest market which “permit respondent
to charge a super-competitive price.in.the Pacific Northwest: without
triggering that self-correcting mechanism,” which would otherwise
occur if there was easy entrance (CPT, p. 17). The barriers: listed
are freight costs, other cost disadvantages, product differentiation,
and respondents’ pricing : practices. With respect to freight, costs,
there is generally a built-in advantage which a local manufacturer
may have over a manufacturer who must ship his prodiuct into that
market from a great distance. However, freight costs: inthe dry
paste macaroni industry are not comparable to freight costs incurred
by many. manufacturers, such as steel. or concrete manufacturers.
The evidence shows that economies of scale utilized by an efficient
macaroni plant appreciably offset the cost advantages held by the
small Jocal manufacturer. The Creamette Company, of Minneapolis,
Minnesota, is competing in the Seattle market. This plant produces
approximately 82 million pounds per year (Tr., 3596), and is thus
able to produce macaroni products at 1.6¢ per pound cheaper than a
plant producing 10 million pounds, such as the Mission Division
(Tr. 1252). Also, the freight costs on flour purchases by macaroni
manufacturers located in the Pacific Northwest must be considered. -
Here again, a dry paste manufacturer such as Creamette has an ad-
vantage over dry paste manufacturers located in the Pacific North-
west because Creamette is located near the flour mills. The differen-
tial between freight that the Mission Division pays on its flour
purchases and the freight that Creamette pays on its dry paste is
only 61¢ per cwt., or approximately 14¢ per pound. Thus, Creamette
has a possible 1¢ per pound advantage after payment of freight
costs in competing in the Pacific Northwest against Major Italian
Foods, Porter-Scarpelli Macaroni Company or U.S. Macaroni Com-
pany, all of which produce less than 10 million pounds per year, ex-
cept Mission, which produces 12 million pounds per year. Complaint
counsel and their expert witness Dr. Garoian characterized freight
costs as “absolute” barriers to entry into the Pacific Northwest dry
paste market. That this contention is not valid is demonstrated by
the large number of outside manufacturers who are now shipping to
and selling dry paste products in the Seattle market from plants lo-
cated as far away as the Eastern Seaboard. These manufacturers
have already entered the Pacific Northwest market where they are
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now -selling their dry paste products. The names and locations of
some of these plants are listed in Paragraph 20 hereof.

35. Complaint counsel say there are other and additional cost bar-
riers, other than freight, such as the initial small sales volume when
entering a new market, thus resulting in higher sales costs. This is
true in‘any line of business, but these barriers are not barriers to
entry. These barriers are normally to be expected by any new en-
trant. After the entrant has been in the new market for a while and
his product brand has become established in that market, his higher
initial costs will tend to diminish.

36. The third type of barrier to entrance urged by complaint
counsel is what they characterize as “product differentiation bar-
riers.” The- Commission’s expert witness, Dr. Leon Garoian, testified
that product differentiation refers to the distinctions of similar
products in the minds of consumers by advertising, such as brand
names, causing the consumer to believe that the advertised brand
product is superior in quality to an identical product. Dr. Garoian
testified that consumers consider.it a superior product and are will-
ing to pay s premium priee for it rather than accept a substitute of-
fered by competitors. Dr. Garoian further testified that: “Since new
entrants must frequently accept a lower price than established firms
are able to get for a product of equal quality and cost, this disad-
vantage 4s said [italics supplied] to constitute a ‘barrier to entry,’
one that permits established firms to charge a super competitive
price without attracting new entry.” (Tr. 4485-86.) He further tes-
tified that product differentiation is measured in terms of the ability
of a seller to command a higher price than his competitors for ex-
ample, a 5% premium price for a product of identical quality (Tr.
4486). Dr. Gordon, respondents’ expert witness, disagreed with Dr.
Garoian’s definition of product differentiation. In the opinion of Dr.
Gordon, product differentiation means that a product is unlike an-
other product and for it to have significance in the market it must
be recognizably different. Dr. Gordon testified that, at the present
time, product differentiation is achieved primarily through the use
of brands and, in modern grocery supermarkets, all manufactured
items, whether food or nonfood, are branded. Dr. Gordon continued :
“So it seems a bit ridiculous to say that all manufactured products
- in stores have a premium price. I would certainly challenge  this

basic definition” (Tr. 4923-24). Brand acceptance by consumers in
any market is a handicap that any new brand must overcome in en-
tering a new market. However, this handicap is only temporary and
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is generally removed by promotional and advertising effort by the
new entrant. The Neilson reports (RX 295-A-D) show that
Golden Grain’s brands (Golden Grain, Misston, Dinner Hour, Best
Bet, Spun Gold and Manchu, RX 295-F) experienced a substantial
lechne in the degree of consumer acceptance during the period
1963-1968. These reports reflected a decline in the market share of
Golden Grain brands from more than 50% in 1963 to 84% in Febru-~
ary and March 1968. A possible explanation of the decline of Golden
Grain’s dry paste sales is the large number of private label dry
paste products which Dr. Gordon testified were presently available
for sale in Seattle grocery stores, in addition to the large number of
paste products manufactured by outside and far distant manufactur-
ers, whose products are being sold in Seattle supermarkets. Eco-
nomic theory cannot eradicate the factual evidence that absolute bar-
riers do not exist in the Paclﬁc Northwest that prevent new entrants
into that market.

37. The fourth type of barrier to entry into the Pacific Northwest
cited by complaint counsel on page 17 of their Proposed Tindings
are “barriers created by respondent pricing practices,” which counsel
. state are discussed under the heading “Conduct,” beginning on page

26 of complaint counsel’s Proposed Findings. In this section of com-
plamt counsel’s Proposed Findings (page 26), they quote Dr. Garoi-
“an’s definition of “conduct” and portions of his testimony contained
on transcr 1pt pages 4492 and 4493, including the statement: “In gen-
eral, there is said to be a casual connection between an industry’s
structure . . . and the ‘conduct’ patterns selected by its members.”
[Ttalic supplied.] Counsel then again refer to Dr. Garoian’s state-
ment above and cite the testimony of Messrs. Ernest Merlino and
Phillip Schwartz to show that representatives of U. S. Macaroni
Company, Porter-Scarpelli Macaroni Company, Oregon Macaroni
Company, Major Italian Foods, and Golden Grain Macaroni Com-
pany had various meetings at various locations in the Pacific North-
west in an attempt toward “price coordination.” This hearing exam-
iner does not consider the testimony of Mr. Merlino and Mr.
Schwartz to be reliable and trustworthy. Mr. Merlino was one of the
‘principal witnesses offered by complaint counsel to support many of
the allegations of the complaint against Golden Grain, in addition
to his testimony concerning attempts toward “price coordination.”
Mz. Merlino testified for several days on direct and cross-examina-
tion in support of many of the allegations of the complaint. e was
also called as a rebuttal witness for the Commission. This hearing
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éxaminer observed his demeanor while he was testifying. On direct
examination, Mr. Merlino was glib and voluble in his testimony and:
demonstrated a manifest hostility and bias toward respondents. He
depicted Golden Grain as the leading “price cutter” in the Pacific
Northwest and responsible for a so-called price war in that area
during 1962-1963. On cross-examination, Mr. Merlino was evasive,
equivocal, and on the whole, his testimony was ‘untrustworthy. Mr.
Schwartz also demonstrated bias and hostility toward respondents at
the outset of his direct examination and, on cross-examination, exhib-
ited untruthfulness in his testimony. For example, on cross-examina-
tion, Mr. Schwartz was questioned concerning the contents of a note
or memorandum (RX 290), which’ Mr. Schwartz admitted he had
written and transmitted to his superior, Mr. Charlie Pope, sales
manager for Porter-Scarpelli Macaroni Company. In this note Mr.
Schwartz purported to report to Mr. Pope the reason a Safeway
representative had given to Mr. Schwartz for not reordering 4 1b.
macaroni from Porter-Scarpelli. Mr. Schwartz finally testified that
his statement in the note was false (Tr. 3247-48). This hearing ex-
aminer does not consider the testimony of Mr. Merlino and Mr.
Schwartz to be of the character of the reliable, probative, and sub-
stantial evidence required by the Administrative Procedure Act.
Therefore, this hearing examiner does not give any weight to the
testimony of Messrs. Merlino and Schwartz.

Pricing and Trade Practices by Major Italian Foods
Company, Inc. '

388. In view of the fact that complaint counsel rely so heavily on
the testimony of Mr. Merlino to establish many if not most of the
allegations of the complaint against respondents, and the finding of
this hearing examiner as to the reliability and credibility of Mr.
Merlino’s testimony, it is appropriate to cite from the record, docu-
mentary evidence and testimony, concerning some of the pricing and
trade practices which were simultaneously being engaged in by
Major Italian Foods, Inc., at the very time Mr. Merlino was com-
plaining about Golden Grain’s pricing and trade practices. It will be
noted that Mr. Merlino was general manager of Major Italian Foods
Company, Inc., and testified, among other things, that immediately
after Major began operations in March 1957, the Mission Division of
Golden Grain reduced the prices of its own dry paste products.
below those of Major Italian. Foods, Inc., in an attempt to drive
Major out of business, and had continued these and similar practices
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during the succeeding years until' Golden Grain acquired 51% of the.
stock of Major Italian Foods, Inc., in 1963. A copy of the Major.
Ttalian Foods Company initial price list when it began production
in March 1957 was received in evidence as Commission Exhibit 140
(Tr. 1416; 2151). The Golden Grain price list bearing the heading
“)ISSION BRAND MACARONI PrRODUCTS,” dated October 1, 1956, which
was in effect at the time Major’s initial price list (CX 140) became
effective, was received in evidence as Commission Exhibit 110.
Golden Grain’s prices at that time were $1.50 for the 10-pound bulk
and $2.90 for the 20-pound bulk. Major’s initial list price was $1.45
and $2.80 for the same sizes, respectively, or five cents under Golden
Grain on the 10-pound bulk and- ten cents under Golden Grain for
the 20-pound bulk size. However, it must be kept in mind that the
prices set forth in the Major Italian Foods price list do not neces-
sarily reflect the prices at which Major actually sold its bulk and
packaged macaroni products. The evidence shows many instances of
macaroni sales by Major Italian Foods at prices lower than those
quoted in its price list. Examples of these deviations are hereinafter
referred to. The packaged macaroni was priced higher than the bulk
macaroni. The 14-ounce Golden Grain dry paste price was $2.00,
while Major’s list price was $1.80. The 24-ounce Golden Grain dry
paste list price was $3.25, while Major’s list price was $2.95. So, it is
seen that contrary to the testimony of Mr. Merlino, when Major first
began business in March 1957, its initial price list was lower than
Golden Grain’s, and the evidence also establishes the fact that Ma-
jor’s actual selling prices were still lower than the prices set forth in
its price list. Among the first customers that Major obtained in the
Seattle area were two large buyers of bulk dry paste who had been
customers of Mission: Western Farmers, a canning company, and
Nalley’s, Inc. Golden Grain quoted reduced prices to Nalley’s, Inc.,
in an attempt to hold Nalley’s as a customer (CXs 192 and 193).
Golden Grain was informed by a representative of Nalley’s that, no
matter what price Golden Grain quoted to Nalley’s, Major’s price
would be lower. Golden Grain was unable to hold this account (Tr.
4163-64).

39. On direct examination, Mr. Merlino testified, among other
things, that, in 1957, Golden Grain reduced its price on the 14-ounce
package size macaroni from $1.90 to $1.70 in Seattle, Tacoma, and
Everett only, which undercut Major’s price of $1.80 with comparable
reductions on the other package sizes, and that it was never possible
for Major Italian Foods to undersell Golden Grain on any package
size during 1957 (Tr. 2159-2160). To contradict Mr. Merlino’s testi-



'GOLDEN" :GRAIN 'MACARONI CO., ET 'AL. Yo
63 Initial Decision

mony, respondents offered, and there was received in evidence:as Re-
spondents” Exhibit 214, a copy of an order book ‘from The Commis-
sion Company in Seattle, dated October: 1957, which shows that
12/14-ounce Majorette elbow macaroni (a Major Ttalian Foods Com-
pany product) was priced at a cost to The Commission Company -of
$1.63, as contrasted to Golden Grain’s cost to The Commission Com-
pany of $1.73. With respect to the 12/24-ounce elbow macaroni, this
oxhibit shows The Commission Company’s cost from Major Italian
Foods was $2.67, as contrasted to its cost from Golden Grain of
$2.81. Again, an American Wholesale Grocery, Seattle, Washington,
wholesale order sheet, dated December 9, 1957, shows 12/14-ounce
Majorette elbow macaroni at $1.64 cost, as contrasted to 12/14-ounce
Golden Grain elbow macaroni at $1.80 ‘cost (CX 177-B). With re-
spect to the 12/24-ounce size, the Majorette elbow macaroni is listed
‘at $2.69 cost, as contrasted with the Golden Grain product at $2.95
cost (CX 177-B). At the end of 1957, Major Italian Foods Com-
pany had a list price of $1.70 for 12/14-ounce, with -one case. free
with ten, or a net of $1.55. This is to be contrasted with Golden
Grain’s price at that time of $1.80 (RX 288). ,

40. In 1958, Major Italian Foods entered the Oregon market. To
obtain new accounts in that territory, it offered an allowance of 50¢
per case and a 10% rebate or discount (Tr. 1951-58). In September
1959, Major was selling 12/14-ounce products at $1.45 net and 12/24-
ounce at $2.56 net (RXs 225, 234). In November 1959, Mission was
forced to reduce its price for the 12/14-ounce products to $1.60, and
on 12/24-ounce to $2.70 (CX 118), which left Mission prices still
above Major. On August 24, 1959, Major made an offer to Associ- -
ated Grocers, one of the largest wholesale grocers in the Pacific
Northwest, to sell and supply to Associated its Verifine brand pri-
vate label at $1.27 for the 12/14-ounce products and $2.57 for the
12/24-ounce products, plus a 7% brokerage allowance (RX 82).
Major began supplying Associated about 10 months later. The low
prices at which Major provided Associated with its Verifine brand
private label dry paste products during the period 1960-1963 were
one of the most disrupting factors for dry paste in the Pacific
Northwest market.

41, During 1959, Porter-Scarpelli Macaroni Company joined
Major in a dry paste price battle. In March 1959, Porter-Scarpelli -
reduced its price on 12/14-ounce produects to $1.25, which put it sub-
stantially under Major Italian Foods (RXs 211, 212). In a letter
~ dated March 16, 1959, to United Grocers, a wholesale grocer located
in Portland, Oregon, Porter acknowledged its low prices with the
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statement that “The prices that you will have in the order guide
should stop the sale of any competitive brands” (RX 212). Porter
also dropped the price of 6/4-pound dry paste from $3.50 to $2.48,
less 2% cash (RX 226). Porter continued its price reductions in
1960. In Feburary and April 1960, it offered its Sunrise brand
12/14-ounce product in Washington and Oregon at $1.00 per case,
less jobber discounts, for a net price of 96¢ per cage (RXs 287, 224).
At this time Mission’s price was $1.60 per case (C}x 118).

42. On June 20,:1960, Mission raised its prices on 6/4- pound sizes
in all of its areas of distribution (Tr. 4179, 4300-02; CX 122). On
June 28, 1960, Major raised its list price in ,certain areas to equal
Mission’s list price. Major gradually raised its price in other areas,
but not until the end of July of 1960 were all of Major’s customers
being billed at the new list price. Mr. Paskey DeDomenico testified
that Major gradually raised its price following Mission’s June 20
price raise (Tr. 4179). This is confirmed by the written comments
‘of the Federal Trade Commission attorney-examiner on the face of
Commission Exhibit No. 144-D.

43. On August 8, 1960, U.S. Macaroni raised its price on 12/14—
ounce, 12/24-ounce, and 6/4-pound dry paste products in the Seattle
area (CX 732). On August 15, 1960, Mission followed suit and
raised its prices on these same sized products to the same level as
U. S. Macaroni (CX 124). Major Italian Foods gradually raised its
prices upward, but gave its customers protection at the old prices
(Tr. 4180; CX 144-E).

44. In November 1960, Major Italian Foods began selling Associ-

ated Grocers’ private label, “Verifine” at low prices—the 12/14-ounce
size at $1.30 and the 12/24-ounce size at $2.50 (RX 244; Tr. 2400).
Golden Grain’s prices for these same packaged sizes were $1.80 and
$2.95, respectively (CX 126). In a letter dated November 29, 1960, a
salesman for Major Italian Foods explained Major’s plan to a store
owner as follows: :
It is our suggestion that Verifine items be stocked next to the other macaroni
lines. In this way the customer will be able to quickly spot the price differen-
tial and therefore it will help the movement of your own label. If the Verifine
line is stocked as a complete section, the price differential isn’t as noticeable.
The 10¢ per package in the 12-ouunce Verifine Noodle line differential will be
quickly noticed by the customer. (RX 47.)

Associated Grocers is one of the largest wholesalers in the Pacific
-Northwest with approximately 600 member grocery. stores. Notwith-
standing the devastating effects of Major’s low prices on Verifine
.dry paste products, Mission made no changes in its own prices which
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it had established on August 15, 1960, of $1.80 for 12/14-ounce and
$2.95 for the 12/24-ounce products, until October 22, 1962. Major
Ttalian Foods continued to follow its price of $3.15 for the 6/4-
pound package for approximately 60 days, then it began a 50¢ per
case promotion on that package size and continued to sell 6/4-pound
packages to Safeway Stores in Richmond, California, at $2.50, f.o.b.
Richmond, and to Safeway Stores in Spokane at $2.90, f.o.b. Spo-
kane (RX 244; CX 144-F). On December 12, 1960, the Mission Di-
vision was forced to drop its price on 6/4-pound Best Bet brand
packages to $2.65. to meet this promotion (CX 126; Tr. 4181). Mis-
sion’s list price on 6/4-ounce packages remained unchanged thereaf-
ter until May 1962 (CX 656). On Nobember 6, 1961, the Mission Di-
vision reduced the price on its second label to $1.60 for the
12/12-ounce size and to-$2.70 for the 12/24-ounce size in an attempt
to compete with Major’s price on the Verifine brand (CX 127; Tr.
3181-82). However, this attempt to meet the Verifine competition
was not successful (Tr. 4181).

45. During the period 1960-1962, Major Italian Foods had many
special deals on its 6/4-pound sizes. Beginning on January 1, 1960, it
supplied a number of accounts in Spokane at a special price of $2.16
per case, including Safeway, Low Cost, Albertson’s, and Roundup
Wholesale Grocer. These same discounts were being offered in June
1961 and continued thereafter (Tr. 2849-63). Discounts of 9% on
6/4-pound sizes were also offered to a number of accounts in Oregon
in 1961 (Tr. 2872-94). Beginning on October 2, 1961, Major sold
6/4-pound sizes to Big Bear Stores in Seattle at $2.65, less 50¢ per
case, or a net of $2.15. On Commission Exhibit No. 125-C, the Fed-
eral' Trade Commission attorney-examiner observed that “It was
later extended to P-X Stores, to American Wholesale, and others.
It ... extended into the Oregon trading area.”

46. Major had so many different pricing arrangements with each
of its customers that Mr. Ernest Merlino, its general manager, on
cross-examination, was only able initially to remember a few of
them. However, after extensive cross-examination, and in each in-
stance having been confronted with documentary evidence indicating
facts contrary to his previous testimony, Mr. Merlino grudgingly
admitted some of the rebates, cash payments, merchandise pickups,
free merchandise, and other financial inducements that Major used
to obtain new accounts. Rebates to customers were handled in var-
ious ways: Some received a cash rcbate by check; others deducted an
agreed amount when they paid their account; some were paid in
cash by salesmen who, in turn, were reimbursed by submitting an
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expense account; some were given credit-memos; and ‘certain . ‘ac-
counts received a combination of two or more of the above examples.
An indication of the tactics used by Major in obtaining business at
the expense of two of its competitors, Golden Grain -and - Porter-
Scarpelli, is contained in Respondents Exhibit 221, which was iden-
tified by‘Mr.'Emest M. Scarpelli, a Commission witness. Mr. Scar-
pelli testified that this exhibit was a letter, dated August 11, 1958,
from a Porter-Scarpelli salesman, and received in the Porter-Scar-
pelli office on August 13, 1958, a portion of which is as follows:

Major’s new theory is to disregard the ﬁalué of labels and sell on price. Ernie:
told me the other day they are not interested in building the Majorette label
as much as they are on destroying Mission and Porter labels and the only way
they can do it is by price (RX 221; Tr. 1856-57). .

© 4%7. Near the end of 1961, U. S. Macaroni became active in promo-
tions with an allowance of 40¢ off per case on its 12/24-ounce size
products, and on its 12/14-ounce noodles. This reduced its price on
the 12/24-ounce packages from the $2.95 list to $2.55. This allowance
was provided to Safeway at Wenatchee, Washington, as per invoice
dated December 8, 1961 (Tr. 8171), and to Safeway at Bellevue,
Washington, as per invoices date January 10, February 1, February
19, and April 26, 1962 (RX 279). The allowance was provided to
URM Stores, Inc., in Spokane on January 2, 1962 (RX 279). The
terms of this promotion of indefinite duration on its primary label
“Taystee” is shown on Respondents Exhibit 277, which is an an-
nouncement of a promotion to URM and Roundup, the two largest
wholesalers in Spokane. This promotion placed U. S. Macaroni 40¢:
per case under Mission on the 12/24-ounce size and came within 5¢
of meeting Major’s price on the 12/24-ounce Verifine brand to Asso-
ciated Grocers’ ($2.55 vs. $2.50). In early 1962 Porter-Scarpelli Mac-
aroni Company also became very active in promotions. Mr. Ernest
Scarpelli, president of Porter-Scarpelli testified that, during the pe-
"riod from 1959 through 1961, Major Italian Foods offered 50¢ per
case off plus a 10% discount to Oregon customers (Tr. 1951-53).
These prices placed Major under the prices of the Mission Division,,
Porter, and all other competitors in Oregon during that period (Tr..
1953). Mr. Scarpelli stated that Porter did not meet this competition:
from Major until 1962, when it began meeting the competition from
Major with the Porter “Sunrise” label and began offering more spe-
cials on Sunrise label 6/4-pound cases (Tr. 1952). On May 23, 1962,
Porter wrote to Safeway in Portland offering to sell 6/4-pound Sun-
rise label products to Safeway at a list price of $2.00 per case, with
a net cost of $1.76 per case, less 2% for cash (RX 218). This is to be
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compared with the Mission Division’s list price at that time for the
6/4-pound “Best Bet” label. product of $2.35 and with Major’s low
price to Associated Grocers. for the 6/4-pound Verifine product at
$9.15. Porter’s intentions in: connection with this offer to Safeway
were stated in its letter (RX 218), where it stated:

If I may make a suggestion in line with our previous -phone conversation;
advertise at 39¢ for 2 weeks and plug the market at that price. After a couple
of weeks at 39¢ start to drop the price_at tl}e rate of 2¢ a package each week.
‘When you get it down to 29¢ per unit 1e§ it set. I believe this will_ resolve this
four pound problem for some time to come.

Porter’s offer at the price of $1.76 net for the 6/4-pound package be-
came effective on June 11, 1962, at which time all Porter salesmen
were notified (RX 216). This offer was also made to Safeway Stores
in Seattle during June 1962 (RX 217). On June 26, 1962, Safeway
ordered 2,000 cases of 6/4-pound packages, which were delivered in
July 1962 (RXs 292, 293). The Mission Division did not meet Por-
ter’s price of $1.76, but left its price at $2.35 until October 22, 1962,
at which time it reduced its price for the 6/4-pound Best Bet label
to $2.25 and for the 6/ 4-pound Dinner Hour label to $2.08 (CX 129).
The Mission Division’s price decrease to $2.08 on the Dinner Hour
label was caused by Safeway, which advised the Mission Division
that if it did not meet in part the Porter price, it would be dropped
by Safeway (Tr. 4063). As has been stated, Associated Grocers is
a purchasing organization for 600 stores in Washington, and in
October 1962 it carried both the Mission and Verifine brands. Be-
cause of the price difference between its “Mission” and “Best Bet” la-
bels and Major’s “Verifine” label, the Mission Division was losing all
of its Associated Grocers’ customers (Tr. 4204-05). A comparison
«of these prices are as follows: '

Mission t Best Bet! . Verifine?

12/12-0%. ANA 14-02 1t vmmmeme e o immmmee A VR, $1.80 ceiiimmamae $1.30
12/24-0% - oo mee oo e mmmmmeeammeecsseammesesesme———a= 2.95 cemeeeaaeeae 2,50
07 ) S L AP - -- feus fee $2.36 . . 215

1CXs 124, 654-6. Best Bet is an unadvertised second label, comparable to a private label.
2 RXs 65, 244. : ;

48. In an attempt to meet this competition, the Mission Division,
on October 22, 1962, reduced its prices on the Mission label to $1.65
for the 19/12-ounce and 12/14-ounce size, and to $2.70 for the
'12/24-ounce size, and on its Best Bet label to $2.95 for the 6/4-
pound size (CX 129). The Mission Division also reduced its prices
.on its “Dinner Hour,” a controlled, nonadvertised second label, from
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$1.49 on the 12/12-ounce and 12/14-ounce and from $2:.51 for the
12/24-ounce to $1.46 for the 12/14-ounce, $1.30 for the 12/12-ounce,
and $2.39 for the 12/22-ounce and 12/24-ounce packages (CX 580).
These were the first price changes the Mission Division had made on
its 12/12-ounce and 12/24-ounce and 12/24-ounce sizes, or any other
Mission label products, since publication of its August 15, 1960,
price list (CX 124), and they were the only downward changes by
the Mission Division on its Mission label from November 1959 to
October 1962. Immediately thereafter, on October 26, 1962, Major
Italian Foods reduced its price on 12/12-ounce and 12/24-ounce Ver-
ifine label products to $1.10, on 12/24-ounce products to $2:25, and
on 6/4-pound to $2.10 (RXs 65, 68). The differential after these Oc-
tober 1962 price changes is as follows: '

‘Mission Best' Bet Verifine

12/12-0z. and 14-02_.._._______ e e $1.65 (. $1.10
12/ 24-02 _ - iiiceiieeiiiolo 20 2.25
6/4-10 e $2. 25 2.10

49. The Tradewell Grocery chain began purchasing private label
dry paste from Major Italian Foods about the middle of 1962. Dur-
ing his testimony Mr. Ernest Merlino at first dented that Major sold
Tradewell at the same low prices as to Associated Grocers, but after
he was confronted with several selected invoices, he agreed that Tra-
dewell was receiving the same low price as Associated (Tr.
2413-15). Major’s price reductions on October 26, 1962, to Associ-
ated and Tradewell actually increased the disparity in price between
the Mission Division’s 12/12-ounce and 12/14-ounce sizes and the
Verifine and Tradewell 12/12-ounce and 12/14-ounce sizes from 388%
to 50%, and increased the spread on the 12/24-ounce package size to
20%. On October 25, 1962, U. S. Macaroni reduced the prices on its.
Taystee (primary) label 12/14-ounce size to $1.60, and on the 12/24-
ounce .to $2.55 (CX 739). These prices placed the Taystee brand
12/14-ounce at 5¢ and the 12/24-ounce sizes at 15¢ per case under-
the price of the Mission brand products. On December 6, 1962,
Golden Grain complained to the Federal Trade Commission concein-
ing the activities of Major Italian Foods and the pricing of Verifine
label paste products. This letter was accompanied by copies of Asso-
ciated Grocers’ order guides showing the differences in the prices be-.
tween products of the Mission Division and the Best Bet and Verifine
brands (RX 298A-F). _

50. During this time, sales of dry paste products by Major Italian
Foods steadily increased. Its total annual sales for 1960 were
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$605,000.- This total increased to $802,000 in 1961, to $872,000 in
1962, and to $930,000 in 1963 (CX 507). It is thus seen that Major’s
sales increased from zero in March 1957, when it began business, to
almost $1 million within a period of approximately 6 years, and a
good part of this increase had been obtained by Major at the ex-
pense of Porter-Searpelli, the Mission: Division. of Golden Grain,
and Oregon Macaroni Company (Tr. 4294). An example of Major’s
ruthless drive for sales volume was a proposal made to Lucky Stores
in Seattle on April 11, 1963 (RX 48). This letter is a proposal by
Major Italian Foods to provide private label dry paste to Lucky
Stores at a price which Mr. Ernest Merlino, general manager, testi-
fied was definitely below cost (Tr. 2466-67). Mr. Merlino explained
that Major offered to sell the private label below cost so that Major
would have its Majorette brand label as the exclusive primary label
at Lucky Stores and the Mission label would be dropped as a primary
label at Lucky Stores (Tr. 2468-69). On May 6, 1963, the Mission
Division made its- second price reduction during the period
1959-1963 on its 12/12-ounce and 12/14-ounce, and on its 12/24-
ounce Mission brand products, when it reduced the price to $1.60
and $2.55 (CX 131). These new prices were equal to, but not lower
than, the prices announced on October 25, 1962, by U.S. Macaroni
for its primary label (CX 739) and were higher than the prices of
the Verifine dry paste products produced by Major and sold to As-
sociated Grocers’ and Tradewell, priced at $1.10 and $2.25 per case
since October 1962. After the secret rebates granted by Major, the
Mission Division’s reduced prices were still higher than the Major
price.
Secret Rebates by Major Italian Foods

51. The findings made in the preceding paragraphs concerning
prices by Major Italian Foods relate primarily to Major’s list prices
and announced promotions, and do not include Major’s secret rebates
and discounts. These rebates and discounts do not appear on the face
of Major’s invoices. The evidence shows that Major Italian Foods
sold very little of its products at list prices during the period
1957-1963, and as.testified by Mr. Ernest Merlino, general manager,
Major’s invoices do not reflect the actual selling price of its dry paste
products. In order to determine the actual price at which Major sold
the dry paste product, it is necessary to determine the cash rebates
given by Major to a customer by check, the discount given by credit
memorandum, the cash paid by the salesman and accounted for on
his expense account, and the discount taken by the purchaser when
he paid for the dry paste product (Tr. 2396-97, 2451, 2460-61,
2646, 2697).
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59. Some of the secret discounts and allowances granted by Major
Ttalian. Foods were made in the form of unjustified 5% warehouse
allowances or other discounts, For example, on direct examination,
Mr. Merlino testified that he did not recall any deviation by Major
Italian Foods from its published price list (Tr. 2269). On cross-ex-
amination, when .questioned on this point, Mr.. Merlino testified that
the only deviation that he could recall was to the Piggly-Wiggly
Stores in Portland, Oregon. Major drop-shipped directly to each of
the 32 Piggly-Wiggly Stores in Oregon. but still allowed each of
them @ 5% warehouse discount (Tr. 2385-36). Mr. Merlino had pre-
viously testified that “if the customer did not have a warehouse he
would not be entitled to.a 5% discount” (Tr. 2334). Mr. Merlino
denied that the P-X Stores in Seattle received any type of special
discount (Tr. 2355), or. that Mid-State Food and Coffee Company in
Yakima had a special arrangement (Tr. 2357). After lengthy cross-
examination Mr. Merlino finally admitted that the P-X Stores in
Seattle had received a 5% special discount which they deducted
when they paid their bill (Tr. 2733, 2755). Mr. Merlino also finally
admitted that Mid-State Food and Coffee Company in Yakima re-
ceived a 5% cash discount off the invoice and that Major’s ledger
card showed that Mid-State received an additional 12% discount
when it paid the invoices. However, Mr. Merlino refused to admit
the obvious, that Mid-State received a special price from Major Ital-
ian Foods that is clearly shown on Respondents Exhibit 259. This
exhibit shows how Mid-State computed the special price that it re-
ceived from Major when it made payment on the several invoices in-
volved (Tr. 2678-2709; RX 259). Mr. Merlino, after extensive
cross-examination, finally admitted that Big Bear Stores in Seattle
had received a special price in the way of a 10% discount which Big
Bear deducted from the amount of the invoice when it paid its bill
(Tr. 2617-20). Mr. Merlino also admitted that Major had pur-
chased a $135 Polaroid camera for the buyer at Big Bear Stores
(Tr. 2621). Mr. Merlino was then questioned about Dieringer’s
Stores in Portland, Oregon, and admitted that they had received a
special 7% discount (Tr. 2630). He did not recall any cash payments
by Major to obtain the account (Tr. 2632). After further question-
ing, he then remembered an advertising allowance of $25 per quarter
that Major had paid to Dieringer’s Stores (Tr. 2633). After being
- shown several checks of Major Italian Foods, Mr. Merlino further
remembered that Dieringer’s Stores had received payments of $25
per month from Major Italian Foods, beginning in 1959, and that
these payments probably continued up to the date of the hearing
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(Tr. 2640). Mr. Merlino finally remembered discounts or rebates that
Major granted to Fuller’s Market and Kanouse’s Market, both lo-
cated in Chehalis, Washington. Each of these accounts had deducted
9% from the amount of the invoice when it paid the invoiced
amount. However, the invoices did not show the discount. The only
way that the discount could be discovered was by an examination of
Major Italian TFood’s account receivable ledger card for each store.
Mr. Merlino’s explanation of the discounts was that they were neces-
sary to meet price competition from Verifine label paste products
sold by Associated Grocers of which Major Italian Foods was the
manufacturer (Tr. 2661-74). After extensive cross-examination, Mr.
‘Merlino finally admitted other rebates, discounts, and cash payments
by Major Italian Foods to gain entry into stores. For example, Nal-
ley’s, a large wholesaler of Tacoma, Washington, received a 5% dis-
count on the invoice, plus 10% to 13% discount on payment, which
discounts were discoverable only by an.examination of the Major ac-
counts receivable ledger cards (Tr. 2744, 2750). Also payments of
$182 and $219 and a credit memorandum for $500 were given to
Nalley’s during the one-year period about which Mr. Merlino was
questioned (Tr. 2746—49). Olympic Foods also of. Tacoma, Wash-
ington, received a commission of 10, plus 5%, plus 5% (Tr. 2754).

-53. During a portion of the period from 1958 through 1962, Major
:Italian Foods enclosed in each case of dry paste a 10¢ coupon for
handling Major’s dry paste products. When the grocer opened the
case to place the contents on the shelf, he removed the coupon. Later
the grocer presented the coupon to Major, who redeemed it for cash.
Thus each coupon redeemed served to reduce the price of dry paste
by 10¢ per case. Mr. Merlino was unable to remember the exact
Iength of time that coupons were offered, but he did not believe it
lasted for 2 or 3 years (Tr. 2537-40). However, he could not ex-
plain the 10¢ handling allowance shown on Major’s February 1959
invoice to Piggly-Wiggly Stores (Tr. 2541), or the 10¢ coupon to
which reference was made in a letter from Major to Safeway on
July 18, 1958, which letter stated that the 10¢ coupon program was
to become effective on July 28, 1958, to all accounts in Seattle, Spo-
kane, and Portland (RX 127; Tr. 2844-47). Checks in various
amounts, $412.26, $205.79, $142.50, and $178.94, were given by Major
during 1960 through 1962 to Wadhams, a Portland, Oregon, whole-
saler. Fach of these checks is recorded in Major’s check ledger as
being issued in payment for the purchase of vitamins. Major bought
no vitamins from Wadhams, and Mr. Merlino was unable to explain
the reason for the checks (Tr. 2516-23).

470-536—T73-— 8
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Alleged Purchasers of Competitors’ Macaroni

" 54, Subparagraph 2 of Pargraph Five of the Complaint alleges
that Mission “purchased from certain retail outlets all macaroni and
related paste products produced and sold by respondents’ competi-
tors to such outlets, and substituted respondents’ products in said re-
tail outlets.” The testimony offered by complaint counsel in support
of this allegation was meager and consisted of the testimony of Mr.
Ernest Merlino and possibly, another competitor of the Mission Di-
vision, to the effect that Major’s dry paste products had been re-
moved from grocery store shelves and replaced. by respondents’ mac-
aroni products. Respondents offered testimony to show that, where
Mission macaroni replaced Major’s macaroni on grocery shelves, the
operator of the grocery store had made an independent decision to
change brands and, for example, substitute Mission macaroni for the
Majoarette brand, free and apart from any financial consideration
offered or paid by the Mission Division. For example, Mr. Paul
Bocci, owner of Paul’s Foodland in Portland, Oregon (CX 99), tes-
tified that he decided to switch from the Majorette brand to the Mis-
sion brand macaroni in his market, and permitted his stock of Ma-
jorette items to dwindle to a small remaining stock approximating
$57. He then requested Mission to remove the remaining Majorette
items. Accordingly, the $57 worth of Majorette items were removed
and replaced with Mission brand products. The Mission Division
gave Mr. Bocei credit for the Majorette items at their wholesale cost
(Tr. 4902-03). Another example of substitution by the Mission Di-
vision of a competitor’s macaroni products on a grocery store shelf
involved the Tom Boy Food Basket, of Seattle, Washington, which
was purchased by the owner of another grocery store, who was a
customer of the Mission Division. This Mission customer requested
that the Mission Division remove the remaining packages on hand in
his newly purchased store and replace them with Mission macaroni
(CX 100; Tr. 4211-14). The other instance of the substitution of
Mission macaroni for a competitor’s product involved a change in
ownership of Bill's Oakway Market, in Eugene, Oregon, where the
new owner decided to replace the remaining stock of macaroni prod-
ucts amounting to approximately $50, and replace it with Mission
macaroni (CX 98; Tr. 4211-2). In each of the examples referred to,
the store owner decided to change brands and requested that Mission
remove the competitor’s stock of dry paste packages remaining on the
grocery store shelves and replace it with the Mission brand. These
were not predatory acts and competition was not injured thereby.
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55. On' the other hand, evidence was  developed during the hear-
ings showing many instances where macaroni products of the Mis-
sion Division: were removed from shelves in grocery- stores and re-
placed by macaroni products of Major Italian Foods and, to a lesser
degree, by Porter-Scarpelli macaroni products. The evidence showed
that, on many occasions, Major Italian Foods made a cash payment
- to the store owner for permitting Major to substitute Major’s maca-
roni for a. competitor’s product (Tr. 2543-2606, 2728-9; RX 267).
In other instances, Major made financial inducements to the store by
purchasing the competitor’s dry paste at the retail price, thus pro-
viding the grocer with a profit on the brand switch. Mr. Trnest
Staino testified that Oregon Macaroni Products had been removed:
from grocery store shelves and replaced by either Major Italian
Foods or Porter-Scarpelli Macaroni Company (Tr. 4108). Mr. Ernest
Scarpelli remembered several instances where his company, Porter-
Scarpelli, purchased competitors’ macaroni from a retail grocery
store, including Mission macaroni (Tr. 1913; RX 235). Where the
substitution of one brand of macaroni for that of another was made
at the request of the store owner, and the new supplier picked up
the packages of the former supplier which remained on the grocery
shelf, no injury to competition resulted.

Reducing Prices to Gain Entry into Stores

56. The evidence offered by complaint counsel to establish the alle-
gations contained in subparagraph 3 of Paragraph Five of the com-
plaint to the effect that Golden Grain reduced its prices or other
charges to some grocers or retailers for the purpose of gaining entry
into stores related to Golden Grain’s transactions with the K-Mart
Store in Spokane, Washington; Pay-N-Takit Stores in Vancouver,
Washington ; and Eddie’s Distributing Company in Spokane, Wash-
- ington. The evidence also showed that Golden Grain granted a 5%
rebate to some customers in 1956 and 1957. :

57. The evidence concerning the K-Mart Store in Spokane, Wash-
ington, shows that X-Mart was a new store being opened in Spokane
and, as was the custom on the occasion of new store openings, Mis-
sion gave the new store one case of dry paste free for each facing in -
the store. The sale of the dry paste to the store was at Mission’s list
price (Tr. 1641-42). The evidence shows that for many years, it has
been the custom of all the Pacific Northwest macaroni manufactir-
ers to give one case free for each facing at a new store opening (Tr.
164142, 1778-79, 1815, 1876-77, 1906-07, 1912, 1921, 2007, 2345,
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4930, 4334 ; RXs 210, 219, 2392, 234, 238). The practice is not confined
" to the Pacific Northwest. American Beauty Macaroni makes such an
offer in west Texas and New Mexico (Tr. 800).

58. The evidence concerning Golden Grain’s dealings with the
Pay-N-Takit Stores in Vancouver, Washington, was that when
Pay-N-Takit Stores became a Mission customer in 1962, Mission
agreed to pay Pay-N-Takit $50 per quarter per store in lieu of the
29 cooperative advertising allowance which Mission provided to all
of its customers (Tr. 4214). The first payment was made on or about
March 30, 1962, and the entry in the Pay-N-Takit books was re-
corded as “advertising-all stores” (Tr. 2031, 4215). Respondents point
out that Pay-N-Takit purchased approximately $60,000 to $70,000 in
dry paste from Mission during the 214 years that Mission supplied
it with dry paste. Respondents say that if Pay-N-Takit had received
the 2% cooperative advertising allowance which Mission offered to
all of its customers instead of the :$50 per quarter per store in lieu
thereof, Pay-N-Takit would have received a minimum of $1,200 over
the 214 year period (2% x $60,000 = $1,200). Respondents further
contend that the Pay-N-Takit books reflected twelve payments by
Mission to the four Pay-N-Takit stores, six payments of which were
for less than $20 each. Respondents contend that some of the twelve
payments were obviously for promotions on nondry paste items, such
as the $105 payment recorded “mac and cheese” (Tr. 2032), and the
$12.50 payment recorded “soup” (Tr. 2033), because Golden Grain
sells many items, such as convenience dinners and gelatin products
(Tr. 4215). Respondents further contend that, even if it be assumed
that the remaining ten payments were part of the advertising allow-
-ance, the payments would total only $803.22, which is $400 less than
“the $1,200 Pay-N-Takit would have received if it had instead elected
* " to take the 2% cooperative advertising allowance (Tr. 4217).

59, With respect to Eddie’s Distributing Company of Spokane,
the evidence shows the following: Eddie’s Distributing Company,
known also as Patterson Potato Chip Company and Country Style
Products, was acquired as a customer by the Mission Division when
" Golden Grain acquired the Mission Macaroni Company in 1956. The
account is & one-man wagon jobber operation and sells the Mission
. Division’s products exclusively. Eddie’s Distributing Company is
Mission’s only wagon jobber in the Pacific Northwest that calls on
small stores in the Spokane area and sells and delivers the Mission
Division’s dry paste and other products in small amounts of less
~ than case lots. Eddie warehouses and delivers the merchandise to his
store customers, places and arranges the merchandise on the stores’
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shelves, and prices the merchandise. Many of the duties he performs
are the same as those that would be performed by Mission salesmen.
Eddie does not represent any competing lines. Since Eddie sells pri-
marily to small stores in the Spokane area, he would not be consid-
ered as a competitor to the wholesale houses in Spokane. Wholesal-
ers are not interested in selling less than case lots or mere packages
of various products (Tr. 4231-32, 4011-12). For his services the
Mission Division allows Eddie a 10% trade discount when he pays
his bill. Although Eddie warehouses the merchandise that he pur-
chases from Mission, he does not receive a 5% warehouse allowance.
Mr. Marvin Pearlman, a Commission witness, testified, among other
things, that the functions of a wagon jobber are to sell and to serv-
ice the small stores that buy in small lots; for these services, the
wagon jobber receives a discount ranging from 10% to 25% (Tr.
899-900). Mr. Peter Vagnino, manager of the American Beauty
Macaroni Company’s plant in Los Angeles explained the functions
of a wagon jobber in a similar manner. The American Beauty wagon
jobber in Hawaii receives a 20% to 25% discount (Tr. 664—68). In
1962, Eddie’s Distributing Company purchased a total of $12,447.63
worth of products from the Mission Division, which included dry
paste, convenience dinners, beans, peas, etc. Eddie received a dis-
count of $1,244.76 for his services as a wagon jobber (CX 746). In
1963, Eddie purchased $15,171.53 worth of preducts from Mission on
which he received a discount of $1,453.92. In 1963, $10,720.45 of Ed-
“die’s total sales were paste products, including macaroni and cheése
dinners. The balance of the sales of approximately $4,500 was nidde
up of other items, such as beans, rice, etc. (CX 520). '

60. The evidence shows that the 5% discount allowed by the Mis-
sion Division during 1956 and 1957 was in large part a discount that
Mission Macaroni Company had customarily allowed some of its
customers prior to its acquisition by Golden Grain in 1956. Conse-
quently, when Golden Grain acquired Mission Macaroni, it inherited
along with the Mission Macaroni customers a system of cash rebates
that Mission Macaroni had been paying to some customers at the
end of each month. Commission Exhibit 187-A-T is the Mission
Macaroni check register that lists the monthly amounts of thesé dis-
counts or rebates and that includes many months prior to the time
that Mission Macaroni Company was acquired by Golden Grain.
Commission Exhibit 188-A-Z-55 comprises 80 check vouchers is-
sued by Mission Macaroni Company at about the time that the com-
pany was acquired by Golden Grain. These check vouchers represent
payments by Mission Macaroni Company of these rebates o dis-
counts to its customers.
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61. During 1957, Golden Grain put into effect in all of its trading
areas a 5% warchouse allowance to wholesalers or to chains taking a
warehouse delivery, and encouraged all of its individual store
customers to buy through a wholesale house rather than to buy di-
rect. By June 1957 the practice of granting these 5% rebates or dis-
counts that Golden Grain had inherited from Mission Macaroni
Company in 1956, which had averaged approximately $3,000 per
month under Mission Macaroni Company, had been reduced by
Golden Grain to approximately $700 per month. By the end of Oc-
tober 1957, the Mission Division had terminated all of these dis-
counts or rebates (CX 189-L).

Charles Against the Mission Division of Golden Grain: Re—Price
Wars, Goegraphical Price Discrimination, and Sales Below Cost in
the Pacific Northwest (subparagraphs 4, 5 and 6 of Paragraph Five
of Complaint.) ’

62. The allegations contained in subparagraphs 4, 5, and 6 of Para-
graph Five of the complaint to the effect that the Mission Division
of Golden Grain engaged in price wars for extended periods of time
in the Pacific Northwest in order to injure, lessen, prevent, or de-
stroy competition; sold at lower prices, directly or through the use
of coupons, free merchandise, or other devices, in some areas than it
did in other areas without any real justification; and sold or offered
to sell at below cost or at unreasonably low prices with the intent
and purpose to injure, restrain, suppress, destroy, or eliminate com-
petition are related and intertwined in the testimony and will be dis-
cussed together. Many of the facts with respect to the pricing of dry
paste in the Pacific Northwest have been developed in previous find-
‘ings herein.

63. While respondents do not deny that prices for dry paste in the
Pacific Northwest were depressed from time to time during the pe-
riod 1957 through 1963, they deny that Golden Grain engaged In
any pricing activity with the purpose or intent to injure, suppress or
destroy competition. Respondents say that the pricing patterns that
“developed in the Pacific Northwest were not the result of illegal ac-
tivities or improper intentions of Golden Grain. Respondents claim
‘that the Mission Division was faced with ruthless price competition
from Major Italian Foods during the entire period from March 1957
through 1963. This price competition was impossible to meet on a
store-by-store basis because Major Italian Foods had a different
price deal with each store and Major’s secret deals with some of its
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customers were so varied and complicated that its general manager,
Mr. Ernest Merlino, testified that he could not remember the price
which Major charged each of its customers for dry paste. Respond-
ents say that, in 1956, he Mission Division had a substantial number
of accounts in the Seattle area, primarily as a result of the acquisi-
tion of Mission Macaroni Company in August of that year and for
this reason, there was no need for the Mission Division to engage in
price wars either to obtain new business or retain the business that it
had. Respondents say that the Mission Division’s actions were not
the aggressive price-cutting tactics of a predatory competitor. To the
contrary, respondents say that the Mission Division was very slow in
responding and its actions were strictly defensive in nature in an at-
tempt to retain its existing business. Golden Grain contends that, in-
stead of creating a chaotic pricing situation in the Pacific Northwest
by attempting to meet each and every deal offered by Major Italian
Foods, Golden Grain acted with restraint and made only one price
reduction during 1960 and 1961. This was a reduction in the 6/4-
pound secondary label “Best Bet” package in December 1960, which
reduction was made in an attempt to meet, but not beat, the price re-
duction by Major Italian Foods of its list price on that particular
package size. That the Mission Division was not successful in meet-
ing Major’s actual price after deduction of all of Major’s special
deals is shown by the exhibits and testimony. Mr. Merlino admitted
that Major’s prices were 5% under Mission’s prices from 1957
through the middle part of 1962 (Tr. 2183, 2365).

64. A preponderance of the evidence shows and it is found that
the Mission Division made no price reduction on its two most popu-
lar sizes of macaroni and spaghetti products (12/12-ounce and 14-
ounce and 12/24-ounce) for approximately 3 years from September
1959 through October 1962. These two sizes accounted for more than
40% of mission Division’s sales in 1962-1963 (CXs 576-578, 580-588,
591, 513-546). Curiously, complaint counsel contend that the Mission
Division’s prices at the present time for the 12/12-ounce and 14-
ounce and 12/22-ounce dry paste are unreasonably high and consti-
tute monopoly pricing. The Mission Division’s prices at the present
time for these two sizes are $1.80 and $3.20 as compared to its prices
of $1.80 and $2.95 during the alleged price war from 1960 through
1962. During the entire period from September 1959 through Octo-
ber 1962 the Mission Division was undersold by both the Major pri-
mary label Majorette and Major’s private labels Verifine and Trade-
well. Finally, on October 22, 1962, the Mission Division reduced
its prices in order to partially reduce the spread between Mission
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and its competitors. This reduction amounted to less than 10%. On
May 8, 1963, the Mission Division again reduced its prices in order
to narrow the spread between its prices and those of its competitors.
" These reductions were only 3% for the 12/12-ounce size and 5% for
the 12/22-ounce size. These actions do not establish Mission as a
predatory competitor with the intention to injure or destroy com-
petition.

Pricing on the 6/4-Pound Size Macaroni and Spaghetti

65. Note of the four Pacific Northwest paste manufacturers pro-
duced a 6/4-pound package under their primary label. The Mission
Division’s 6/4-pound package was produced under the “Best Bet”
label, a second label which it did not advertise. Major’s 6/4-pound
package was produced under its “Family Pak” label. Porter-Scar-
pelli produced the 6/4-pound package as well as other. packages
under its “Sunrise” label. These unadvertised labels are the approxi-
mate equivalents to private labels, such as Associated Grocers’ Veri-
fine label. Some of the pricing practices engaged in by the Mission
Division’s competitors, especially Major Ttalian Foods and Porter-
Scarpelli, are made in the findings herein—Paragraphs 38 through
53. The Mission Division’s price on the 6/4-pound dry paste re-
mained at $2.65 from December 1960 until May 1962. This 16-month
period is the time when Mission was alleged to be engaged in a price
war with Major Ttalian Foods, but during this period Major was
underselling the Mission Division by as much as 50¢ per case in
Washington and Oregon. In May 1962, the Mission Division reduced
its price on 6/4-pound dry paste to $2.85, and, in October 1962, to
$2.25, to meet, but not beat, the price competition by Major and Por-
ter. The Mission Division made no other price reductions from De-
cember 1960 through August 1963 on its 6/4-pound dry paste. There
is no evidence of any promotions or special deals by the Mission Di-
vision on 6/4-pound dry paste. In fact, the Mission  Division
discouraged sales of the 6/4-pound dry paste. In addition, the evi-
dence shows that, with few exceptions, all of the Mission Division’s
sales of 6/4-pound package of dry paste during 1962 and 1963 were
made in combination with the sale of the more popular size packages
of macaroni, spaghetti, and other dry paste products (CXs 518-546,
576-578, 580-588, 591). The small package sizes of macaroni and spa-
ghetti sold at a higher price per pound than the 4-pound package.
Tor example, during the period January to October 1962, the 12/14-
ounce macaroni and spaghetti sold for 17¢ per pound (10-1/2 pound
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at $1.80), the 12/24-ounce macaroni and spaghetti sold for 16.4¢ per
pound (18-pound at $2.95), and the 6/4-pound macaroni and spa-
ghetti sold at 10¢ per pound (24-pound at $2.35). Commission Ex-
hibit No. 765-A shows that the average selling price per pound of
the Mission Division’s dry paste products was 16.2¢. In this connec-
tion, respondents say that if the Mission Division was involved i Ina
price war with the intent to injure Major Italian Foods, it is not
hkely that the Mission Division would have refrained, as it did,
from making any reduction in price in its most popuhr s1zes,'
namely the 12/12-ounce and 14-ounce and the 12/24-ounce sizes from
1959 through October 1962 ‘md no changes in its bulk price from
June 1960 through August 1963. A prepondelance of the ev1dence:
does not estabhsh that the Mission Division, in its pricing policies,
was attemptmg to drive M"I,]OI‘ Ttalian Foods out of busmess as tes-
tlﬁed to by. Mr. Trnest Merlino, but, 1educed its prices in an attempt
to meet the competition of lower prices by its competitors, Ma]or;
I tmhan Foods in particular.

Geographical Price Discrimination

66. - The evidence shows that during a portion of 1962 and 1963, the
Mission Division sold-some of its paste products in western Montana
.at higher prices than were charged its customers in Washington and
Oregon. These geographical price discriminations are illustrated in
graph form on Commission Exhibits 654, 655, and 656. The evidence
further shows that, during the period from October 22, 1962, to
May 7, 1963, Golden Grain sold its 12/12 and 14 -ounce packages at
$1.65 per case in ‘Washington and Oregon, and at $1.80 per case in
western Montana ; and, during the period May 8, 1963, to August 19,
1963, at $1.60 per case in Washington and Oregon, and at-$1.65 per
case in western Montana. During the period October 22, 1962 to
May 7, 1963, Golden Grain sold its 12/24-ounce packages at $2.70 per
case in Washington and Oregon, and at $2.95 per case in western
Montana; and, during the period May 8, 1963 to August 19, 1963, at
$2.55 in Washington and Oregon, and at $2.70 in western Montana. -
During the period October 22, 1962, to January 1, 1963, Golden Grain
sold its 6/4-pound packages at $2.25 in Washington and Oregon, and
at $2.35 in western Montana; and, during the period January 1, 1963
to August 19, 1963, at $2.25 per case in Washington and Oregon, and
at $2.65 per case in western Montana. Respondents say that these
price differentials were de minimis, and that the extra monetary re-
turn to the Mission Division which resulted from the higher prices
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obtained in western Montana mounted to only $371 out of Mission’s
total sales of $2,890,000 in 1962. Respondents point out that Mission’s
sales in western Montana have always constituted a small proportion
of its total sales. Counsel for respondents say that its sales to grocery
customers in western Montana during May 1962 totaled only $5,163,
or 3.6% of its total sales in the Pacific Northwest. Its sales to grocery
store customers in western Montana totaled only $4,693 during May
1963, or 3.6% of its total Pacific Northwest sales. Aside from the
inconsequential nature of the price differentials between western
Montana and Washington and Oregon, respondents say that there
was real justification for the dlﬁ’erentlals Western Montana is on the
eastern border of the Mission Division’s trading area and, as the
prices in Washington and Oregon became depressed on October 22,

1962, the Mission Division was justified in establishing a small differ-
ential between its western Montana prices and its Washington and
Oregon prices to cover the higher cost of selling in western Montana.

Respondents say that Major Itahan Foods had reduced its prices in-
‘Washington and Oregon and the Mission Division was compelled to
lower its prices on October 22, 1962, and on May 8, 1963. Major
Ttalian Foods had sold very little paste products in western Montana
and had not caused a lowering of prices or paste products in that
market. Counsel for respondents further say that if the Mission Divi-
sion and reduced its prices in western Montana on October 22, 1962,
and May 8, 1963, to the same level as the Washington and Oregon
prices, Mission would possibly have undercut its competitors in
western Montana and might have caused a deterioration of the
price structure in that market. Respondents say that the Mission
Division’s price reductions in Washington and Oregon were made to
meet, and not to beat, competition. Respondents also say that the total
pounds of dry paste sold by the Mission Division in Washington and
Oregon declined from May 1962 to May 1963, and again from May
1963 to May 1964, which further indicates the de minimis nature of
the effect on competition of the Mission Division’s higher prices in
western Montana (CXs 765-767). Instead of declines in sales volume,
the opposite occurred for each of the other major dry paste manufac-

turers in-the Pacific Northwest. The sales of Major Italian macaroni
for the month of May 1963 increased more than 14% over its sales for

May 1962. Porter-Scarpelli’s sales for May 1963 were approximately
18% above its sales for May 1962. U.S. Macaroni’s sales for May
1963 increased by 20% over its sales for May 1962 (CX 765-66). In

any event, these price differentials between Washington-Oregon and
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western Montana were eliminated after August 1963 by 1esp0ndents-
(Tr. 4509).

67. Complamt counsel contend that Golden Grain also d1sc11m1-v
natéd -in price between its customers located on the mainland as.
against its customers located in Hawaii, which had the effect of
driving Eagle Macaroni Company, a Hawaiian dry paste manufac-
turer, out of business. Findings with respect to pricing in Hawaii
are dlscussed in subsequent pfuagmphs under the heading “Prices in
Hawaii.”

Alleged Sales Below Cost

- 68. Complaint counsel’s contentions that some of the Mission Divi-
sion’s dry paste package sizes were sold below cost during the period
1962-1963, while other package sizes were sold near the cost of man-
ufacture during the same period, were based on a so-called cost
study conducted and prepared by Mr. W. S. Opdyke, a Commission
accountant. This study was received in evidence as Commission Ex-
hibit 659-664. Complaint counsel contend that this cost study demon-
strates that the Mission Division sold its 6/4-pound package size of
macaroni in Seattle, Spokane, Portland and Eugene, Oregon, and
Missoula, Montana, below its cost of manufacture during portions
of 1962 and 1963, and that the Mission Division realized a very low
profit margin on its 12/14 and 12/24-ounce package sizes of dry
paste products. During this 1962-1963 period the Mission Division’s .
_sales of dry paste pr oducts in Hawaii were confined to the 10 and 20
pound bulk package sizes, and complaint counsel contend that the
Mission Division sold both of these bulk sizes below the cost of manu-
facture during the entire calendar year of 1962, and from January 1
through August 18, 1963.

69. Dr. Don T. DeCoster, a professor and cost accountant at the
University of Washington, appeared and testified as an expert wit-
ness on behalf of respondents (Tr. 4789). Dr. DeCoster testified,-
among other things, that, in his opinion, the Commission cost study
presented an unreasonably high cost figure (Tr. 486467, 4870-82).
Respondents contend that the Commission cost study is defective
and presents a false picture of the Mission Division’s actual cost of
manufacture for numerous reasons, among them being: failure to
take into account that Golden Grain operated two plants in Seattle
during 1962 and 1963 or the fact that all the bulk macaroni and spa-
ghetti was produced at the 6th Avenue plant (Tr. 4135-39). Thus,
the Commission’s cost study did not trace the flour purchased to the
plant where it was consumed, thereby overstating the flour cost for
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10 and 20 bulk and 4-pound size packages of macaroni and spaghetti
(Tr. 4863-70). Respondents say that the Commission’s cost study
used an artificial packing rate for all of the 40 varieties and sizes of
dry paste manufactured by Golden Grain, which rate was deter-
mined on a per pound basis by dividing the total pounds of flour
consumed by both plants during a calendar year into the total pack-
ing costs for that year. Respondents say that this method was in-
correct for several reasons. For instance, it failed to take into ac-
count the obvious fact that more pounds can be packed per hour in
larger package sizes than in smaller package sizes (Tr. 4133, 414044,
496675, 4752, 4864, 4870). Second, it failed to recognize and take
into account the fact that approximately 1714% of the packing
Jabbt was expended on nonpaste items such as rice, beans; ete. (Tr.
4091, 4131, 4784-88). Third, if failed to add the pounds of egg solids
to the poundsof flour to obtain the total pounds of raw material to
bé ‘divided into the total packing costs (Tr. 4760). Respondents con-
teiid that each of thiese errots result in substantial overstating of the-
packing labor costs for 6/4-pound and bulk dry paste. This method
inéréased the packing costs (including carton and cellophane) to ap--
proximately 35.8¢ per carton for 6/4-pound macaroni and spaghetti
in"1962, which was 13¢ to 14¢ per carton too high (compare RX 313
and 314 with CX 662, cf. CX 748-F). ‘ I

'70. The Commission cost study directly traced the freight to Ha-
waii on 10 pound and 20 pound bulk ‘macaroni and spaghetti. Mis-
sion gold its bulk macaroni and spaghetti at the same delivered price
throughout the Pacific Northwest and Hawaii, thereby averaging its
freight expenses throughout its sales territories. The average freight
on 10 pound and 20 pound bulk would have been substantially less
than the direct freight to Hawaii. Thus, by directly tracing the
freight to Hawaii only, the cost study used the highest possible
ariiOi_mt for freight to Hawaii. The cost study then failed to take
into ‘account the fact that bulk macaroni and spaghetti were cheaper
to produce and pack than the smaller packages. Instead of directly
tracing the cost of the bulk macaroni and spaghetti, the Commission.
cost study used an average of all sizes and varieties of products.
THis increased the cost of the 10 and 20 pound bulk macaroni to a-
level so that when the directly traced freight was added, the bulk
was purportedly being sold below cost in Hawaii (Tr. 4870, 4876—
82). : '

71. Respondents also contend that the Commission cost study used
an arbitrary 95% conversion factor in computing the number of
pounds of dry paste produced from each 100 pounds of flour. This
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95% conversion factor, which assumed a 2% waste factor, respond-
ents say, was contrary to Mission’s actual production experience and
to its general ledger (Tr. 4127). The general ledger shows that only
a small amount of waste had been disposed of as hog food as con-
trasted to the 350,000 pounds of waste that a 2% waste factor would
have produced (Tr. 4781, 4855, 4865-66). At least some of the 2%
‘waste was recaptured, reground and reused (Tr. 3489-92). Regrind-
ing and reusing the trimmings would have an effect on the cost, of
production and was not taken into account in the Commission cost
study. The Commission cost study averaged the cost of manufactur-
ing and selling on a calendar year basis and, to be consistent, re-
‘spondents say that the average cost of manufacturing for the year
should have been compared with the average selling price during the
year. Instead, the average cost of manufacturing and selling was
compared with the lowest price in effect during the year. No attempt
was made to limit the period over which costs were averaged to the
period that the lowest price was in effect. As a result, respondents
contend that the lowest price is compared to an average cost figure,
‘which cost figure could be higher than the actual cost of goods sold
~ under the lower price. For example, Mr. Opdyke testified that . the
cost of flour shown on Mission’s 6-B reports (CX 269) as of Novem-
ber 1, 1962 and November 1, 1963, shows the correct cost of flour on
that date. The cost of flour on November 1, 1962, was $5.975 per
hundred weight, as compared to the average cost of flour shown on
the commission study of $6.118, or a difference of 14¢ per hundred
weight. Mr. Opdyke justified the use of the selling prices used in, his
- cost study as being the prices in effect for the longest period during
each year, 1962 and 1963. Respondents assert that this is not accu-
rate. The prices of $1.65 for the 12/14-ounce, $2.70 for the 12/24-
ounce, and $2.25 for the 6/4-pound size that were used in the Com-
mission cost study for 1962 were in effect only from October 22,
1962, through the end of that year. Prices of $1.80 and $2.95, respec-
tively, for the 12/14-ounce and 12/24-ounce were in effect from
January 1 through October 22, 1962, which was the longest period
(CX 654-8). The selling prices of $1.60 and $2.55 for the 12/14-
ounce, 12/24-ounce sizes that were used in the 1963 cost study were
in effect only from May 8 through August 21, 1963. Higher prices
were in effect during the remaining 814 months of that year (CX
654-58). Respondents also point out that, in addition to selecting the
lowest price which was in effect during each year, the Commission
cost study also assumed that a 5% warehouse allowance was given
on each sale and, therefore, 5% was deducted to arrive at the net
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selling price. Since the 5% warehouse allowance was not granted on
“one-third of respondents’ sales (Tr. 3956), respondents contend that
‘the lowest possible selling price was selected to be compared against
‘the highest possible cost of goods sold, to respondents’ prejudice. Re-
spondents also say that the Commission cost study attempted to de-
termine the average cost per pound for all dry paste produced, since
it was impossible to determine the cost on a variety basis, and the
study did not attempt to develop actual costs for each of the pack-
age sizes. Since the Commission cost study purports to be basically
an average cost per pound for all varieties and sizes of dry paste,
respondents contend that it would have been more consistent to have
‘compared that average cost per pound with the average net selling
price per pound of dry paste in order to determine whether Mission
was selling at or below cost Respondents contend that this would be
particularly consistent with a product such as dry paste because
macaroni and spaghetti are packaged and sold in 12/12-ounce,
12/14-ounce, 12/22-ounce, 12/24-ounce and 6/4-pound sizes, and is
also packaged and sold in 10 pound and 20 pound bulk. Respondents
also contend that, almost without exception, the 6/4-pound sizes
were always sold together with the 12/12-ounce and 14-ounce and
the 12/22-ounce and 24-ounce sizes in the same order.

79. Dr. Don T. DeCoster, who appeared as an expert witness on
‘behalf of respondents, also prepared and developed a cost study,
which was received in evidence as Respondents’ Exhibits 313 and
314. Dr. DeCoster testified that, in his opinion, his cost study pre-
sented as fair and reasonable an approximation of the unit cost as
can be obtained (Tr. 4765). The schedule in his cost study is based
upon respondents’ general ledger, which is the official record of the
company (Tr. 4764). The same base is used in the Commission cost
study. The lowest selling price, rather than the price in effect during
the longest period of the year or an average price, was used by Dr.
DeCoster in order to demonstrate that the fully absorbed cost was
less than the lowest selling price. Also, a 5% warehouse allowance
was deducted to arrive at the lowest selling price, rather than an av-
erage based on the percentage of sales to which it applied. Based
‘upon his cost study, Dr. DeCoster concluded that Mission was sell-
ing its products in the seven sizes as shown on the cost study in 1962
and 1963 at a profit on each of the seven sizes (Tr. 4868). This con-
clusion that Mission was selling all seven sizes at a profit in each of
the years was reached by taking the lowest selling prices as shown
on the Commission cost study (CX 659-64) and comparing them to
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the cost of manufacture and sale based upon a fully absorbed cost
(Tr. 4869).

73. Counsel for respondents say that, even though Mission’s lowest
selling price on the 6/4-pound packages were sold at a low profit
margin or even below cost during portions of 1962 and 1963, these
sales were not made with the intent to injure or eliminate competi-
- tion; that, in order to determine whether Mission’s sales of its 6/4-

pound macaroni and spaghetti during 1962 and a portion of 1963
were made with the intent and purpose to injure, restrain, suppress
or eliminate competition, it is necessary to examine the pricing acts
of Mission and its competitors during this period and the effect on
competition of sales of the 6/4-pound packages. Respondents con-
tend that the chaotic pricing practices engaged in by Major Italian
Foods, and to. a lesser degree by Porter-Scarpelli Macaroni Com-
pany, partially set out in Paragraphs 38 to 53 of this Initial Deci-
sion, were responsible for the macaroni prices prevailing in the Pa-
cific Northwest and that Mission’s prices during 1957 through 1963
were not motivated by any intent and purpose to injure competition.
Respondents say that the few price reductions which the Mission Di-
vision made during the period 1959 through 1963 were of a defen-
“sive nature and were forced upon it by intense competion. Respond-
ents claim that Mission helped lead the prices of the- 6/4-pound
macaroni and spaghetti upward on two occasions in 1960 and that
Major slowly followed these price increases. Following the second
increase, Major instituted a continuing promotion that drove the
price from $3.15 back to $2.65. Respondents contend that Mission
made no reduction in any of its package sizes, including the most
popular sizes, the 12/14-ounce and the 12/24-ounce, except the 6/4-
pound package, from November 1959 through October 22, 1962.
Package sizes other than the 6/4-pound account for approximately
84% of Mission’s sales. Respondents say that the reductions in prices
by Mission in its two most popular sizes in October 1962 and May
1963 were made for the purpose of meeting competition and did not
place Mission’s prices under those of its competitors. Respondents
assert that Mission made no attempt for more than two years to re-
duce the differential between its prices for the 12/12 and 14-ounce
and the 12/22 and 24-ounce sizes. and .those prices charged by its
competitors, Major Italian Foods in particular. Respondents also
point out that Mission made no attempt from December 1960 to May
1962, a period of approximately 18 months, to reduce the differential
between its prices for 6/4-pound macaroni and spaghetti and the
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prices charged by its competitors. The price reductions it ‘made in
May and October 1962 on 6/4-pound packages were made in an at-
tempt to meet competition and did not place Mission’s prices under
those of its competitors. Respondents further contend that it could

" not have been Mission’s intent or purpose to injure or destroy com-
petition when it reduced the price on one size only and left all of

" the other package sizes at a greater profit margin. Also, respondents
point out that the 6/4-pound macaroni and spaghetti was generally
sold in an order which included the more popular package sizes of
macaroni and spaghetti.

Alleged Sales Below Cost in Hawaii -

_ 74. The Mission Division’s sales of dry paste in Hawaii during
1962 and 1963 were confined to the 10 and 20 pound bulk package
_ (Tr. 3555-56, 4047, 4056; CX 269-E). The cost study prepared by Mr.
Opdyke purporting to show the cost. of manufacture and delivery by
the Mission Division of its 10 and 20 pound bulk macaroni sold. in
Hawaii for the years 1962 and 1963 was received In evidence as
Commission Exhibit 659. This exhibit shows that, during 1962, and
from January 1 through August 18, 1963, both of these bulk sizes
were being sold below the cost of manufacture and delivery to-the
Hawaiian Islands. However, during the period October 14 through
December 31, 1963, both of these bulk sizes were being sold at prices
above the cost of manufacture, but at a small profit margin. Re-
.spondents contend that the 10 and 20 pound bulk macaroni account
for  an insignificant part of Mission’s annual sales during 1962 and
1963 ; that the 10 pound bulk accounted for only .7% of respondent’s
sales and the 20-pound bulk accounted for only 1.5% of its sales in
each of the years 1962 and 1963. Respondents further say that the
total dollar amount of bulk dry paste sales tabulated on CX 659
were only approximately $11,000 in 1962 and $26,000 in 1963 (CX
518-46, 576-78, 580-9, 591, 659). Respondents argue that, due to the
_inconsequential percentage of sales which were involved, it cannot be
seriously suggested that Mission’s bulk prices were established with
the intent to injure or suppress competition.

Sales in Hawaii

75. Golden Grain began selling dry paste in Hawaii in 1941 or 1942.
Its first customer was Hilo Rice Mill. Mr. D. C. Parker was its first
broker in Hawaii. Golden Grain’s chief competitors in Hawaii were



GOLDEN GRAIN MACARONI CO., ET AL. 119

63 Initial Decision

Fontana Macaroni Company and the California Vulcan Macaroni
Company, which company sold under the “Royal” brand. At that
time, Fontana had approximately 75% of the dry paste market in
Hawaii, Golden Grain approximately 5%, and the remaining 20%
was held by California Vulcan and Porter-Scarpelli Macaroni Com-
pany (Tr. 1141-43). In 1951 or 1952, Fontana ceased production
and withdrew from the Hawaiian and West Coast markets (Tr.
1277-78). Golden Grain’s sales in Hawail in 1960 were $207,102.
They declined below this level in 1961, 1962, and 1963. In 1964 they
increased to $215,209, and in 1966, to $244,491 (CX 284). Golden
* Grain’s competitors in packaged dry paste in Hawail during the pe-
riod 1958-1966, were Western Globe Macaroni Company (“Globe
A-1” brand), West Coast Macaroni Company (“Perfection”
brand), American Beauty Macaroni Company, Los Angeles Division
(“American Beauty” brand), Roma Macaroni Company (“Roma”
brand), California Vulean Macaroni Company (“Royal” brand),
and U. S. Macaroni Company (“Taystee” brand) (Tr. 237-39).
There was also competition in Hawaii from Gold Medal (Tr. 1163),
Van Camps “Tenderoni” (Tr. 563), Mueller Macaroni Company and
Imperial Macaroni Company (Tr. 646-47). Other companies have
“been in and out of that market, such as LaRosa Macaroni Company
(Tr. 8765) and Porter-Scarpelli Macaroni Company (Tr. 1167).
6. The Seattle Mission Division of Golden Grain had made no
sales in the Hawaiian Islands prior to 1956. In October of that year,
* Golden Grain acquired Mission Macaroni Company. Mission Maca-
roni Company had been selling in Hawaii for many years prior to
the time that it was acquired by Golden Grain. After the acquisition
of Mission Macaroni Company in 1956, Golden Grain began selling
in Hawaii from its Seattle plant to the former customers of Mission
Macaroni Company, as well as continuing to sell from its San Lean-
dro plant. The Mission Division was represented by Ned Smith as
its broker in 1956 and 1957, and by Harold T. F. Lam from January
1,.1958, to the present time (Tr. 1019-92). Prior to October 1961
sales of bulk dry paste products constituted practically all of the
total sales by the Mission Division in Hawaii, and by October 1,
1961, it made no package sales of dry paste in Hawaii (Tr. 1095,
1105). Mission’s dry paste sales in Hawaii in 1960 totaled approxi-
“mately $42,000, which represented approximately 11% of the total
volume of dry paste sales in Hawaii (CX'284). Mission’s sales de-
clined each year thereafter, and totaled only $17,601 in 1966, or 4.2%
of the total sales of dry paste shown on Commission Exhibit 284.

470-536—73 9
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Competitors in Hawaii

77. Western Globe DMacaroni Company, one of Golden Grain’s
competitors in Hawaii, was organized in 1955, and its total an-
nual sales are approximately $3,500,000. It produces approximately
18,000,000 pounds of dry paste each year. Western Globe has been
selling in Hawaii since 1956 (Tr. 827-8, 889). Western Globe’s bro-
ker, Aloha State Brokerage Company, receives a 5% commission
(CX 201-D). Globe A-1 brand products are distributed in Hawaii
through Sunshine Enterprises, a wagon jobber that takes merchan-
dise into its warehouse and distributes it to customers on a store-by-
store basis. The wagon jobber sells and services the stores in less
than case lots. As compensation for its services, Western Globe sells
the wagon jobber at less than list price (Tr. 898-900, 907-08).
Western Globe’s sales in Hawaii were $66,000 in 1960, $88,000 in
1961 and from 1961 to 1965, its sales ranged from $76,000 to $88,000
(Tr. 915; CX 215).

78. West Coast Macaroni Company, Oakland, California, a subsid-
iary of Fresno Macaroni Company, Fresno, California, has been sell-
ing dry paste in Hawaii for many years. The Oakland plant, which
* produced 614 to 7 million pounds of dry paste per year, was recently

closed and manufacturing operations were consolidated at the plant
in Fresno, California. The Fresno plant was constructed in about
1966, and has a capacity of between 20 and 25 million pounds of dry
paste annually. West Coast’s sales in Hawait have increased from
$8,306 in 1961 to $51,488 in 1966 (CX 284), and Mr. Dorman Metz
of West Coast estimated that West Coast has approximately 25% of
the total market and 50% to 60% of the dry paste bulk market in
Hawaii (Tr. 1329).

79. American Beauty Macaroni Company, another Golden Grain
competitor in Hawaii, entered that market-in 1959 or 1960 from its
Los Angeles plant. Its initial broker was not successful in establish-
ing sales of American Beauty dry paste products in Hawali and the

- company withdrew from the Hawaiian market. After remaining out
of the market for one year, American Beauty re-entered the
Hawalian market in 1963, with Mother’s Food Company as its dis-
tributor. Mother’s Food Company warehouses American Beauty’s
dry paste products, delivers and services the store customers, as con-
trasted to a broker who merely sells the merchandise. Since the ap-
pointment of its distributor, American Beauty’s volume has in-
creased from $1,600 in 1963 to $21,100 in 1965, and to $36,500 in
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1966 (CX 284). Another competitor, California Vulcan Macaroni
'Company, whose plant is located in San Francisco, California, has
Dbeen selling its “Royal” brand dry paste in Hawaii since 1925. Ap-

proximately % of its sales are shipped to Hawaii and overseas (Tr.

1503). Its sales in Hawaii were $16,173 in 1960, $28,045 in 1961, ap-
_proximately $22,000 in 1964, and $20,067 in 1965 (Tr. 1518-21; CX

320-C). ,

Golden Grain’s Alleged Discriminations in Price Between
Hawaii and Northern California

80. Among the charges against Golden (rain with respect to its
sales in Hawaii, complaint counsel stated on the record that re-
spondents’ San Leandro plant diseriminated in price between Ha-
waii and northern California, and that respondent maintained the
lowest price in Hawaii and met any competitive price, promotional
‘offer or advertising allowance in order to establish and maintain its
“monopoly (Tr. 107). From 1958 to the time of the hearing in 1968,
it has been Golden Grain’s practice to sell its dry paste in Hawaii at

" the same price at which it sells the same products in northern Cali-
fornia. The carliest period for which price information was avail-
“able for Hawaii and horthern California is contained in a Golden
Grain price list dated February 7, 1959 (CX 38-L). This price list
reflects identical prices for Hawaii and northern California custom-
ers taking a nonwarehouse delivery. This price list discloses a dis-
count of 5% to customers taking warehouse deliveries, plus a 1%
" discount for cash to all buyers. Respondents’ Exhibit 299-A is a
chart of the prices charged by Golden Grain in Hawaii and north-
ern California for the period February 17,1959, to May 1, 1960. This
" exhibit shows the price to customers wlio take a warehouse delivery
“and the price to customers who do not take a warehouse delivery.
Respondents’ Exhibit 299-B shows the prices for Hawaii and
northern California for.the period. May 1, 1960, through December
- 30, 1961, for the two classes of customers. Respondents’ Exhibit
999-C shows the prices for the period January 1, 1962, through De-
cember 31, 1966. That Golden: Grain charged the same prices to the
same classes of customers in Hawaii and northern California during
" the period from February 1959 through December 1966 is estab-
~ lished by the record (Tr. 1441-51, 4392-4441; CX 38-K, L, 268,
270, 36975, 382, 383, 384, 388, 389, 392, 396, 402, 405-20, 599-625,
728,729 ; RX 300-08,315-17). ' '
81. The prices shown on Golden Grain’s invoices are net prices,
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after deduction of the warehouse allowance where appropriate.
Prices charged by Golden Grain on sales to customers in Hawaii
who take a warehouse delivery should not be compared with the
prices charged on sales to customers in northern California who do
not take a warehouse delivery because the sales are to two different
classes of customers. All customers taking a warehouse delivery in ei-
ther Hawaii or northern California received a 5% warehouse allow-
ance. Seventy-five percent of Golden Grain’s sales in northern Cali-
fornia are to customers taking a warehouse delivery (Tr. 4413-20).
Practically all of Golden Grain’s sales in Hawaii were to customers
taking a warehouse delivery because, with one exception, all of its
customers had warehouses in Hawaii. One customer in Hawaii did
not take a warehouse delivery and this customer was charged the
same price as that charged to customers in San Francisco not taking
a warehouse delivery (CX 369-B; RX 299 A-C; Tr. 4412).

82. The 5% warehouse allowance has been available to Golden
Grain customers in San Francisco for 20 years (Tr. 4413). When
Golden Grain initially began selling through D. C. Parker as its
broker in Hawaii, Mr. Parker made deliveries to the grocery store
customer from a warehouse in Hawaii and did not allow the cus-
tomer a warehouse allowance (Tr. 4413). Golden Grain paid the
warehousing and delivery expenses. After the market had developed
sufficiently, Mr. Parker began selling on a warehouse delivery basis
to Hawaiian customers CIF the dock, Honolulu (Golden Grain does
‘not deliver to the customers’ stores or warehouses in Hawaii. Its de-
liveries are CIF the dock, Honolulu or FOB the Golden Grain
warehouse. Golden Grain delivers to the customers’ stores or ware-
houses in San Francisco). From that time Golden Grain charged the
same price to its customers in Hawaii that took warehouse delivery
‘as it did to the same class of customers in northern California. The
Golden Grain invoices are prepared by its computer and, conse-
quently, the price shown on each invoice is a net price. If the cus-
tomer was entitled to the 5% warehouse allowance, the allowance
was deducted and the net price printed on the invoice (Tr. 4396,
4398). Also, there was an automatic display allowance of 10 cents per
- case on 12-package cases and 8-ounce packages, and 20 cents per case
- on 24-package cases, deducted from the bottom of the invoice during
- the period February 7, 1959, through December 31, 1961, for all cus-

tomers in Hawaii and northern California (Tr. 4392-94). This dis-
play allowance was eliminated and the list price reduced accord-
ingly, effective January 1, 1962 (RX 299 A-C). The notation
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“display advertising allowance” shown on Mr. D. C. Parker’s orders
was a reference to the allowance above described which was auto-
matically deducted on the bottom of the invoices for both Hawaii
and northern California (Tr. 4398-4414). Golden Grain maintained
warehouse stock in Hawaii during the. entire period from 1958 to’
date, but, in 1963 or 1964, it increased its warehouse stock. If a cus-
tomer took from the Warehouse stock instead of ordering direct from’
Golden Grain, the customer paid an additional char, ge of 10 cents
per case at the time it picked up the merchandise from the ware-’
house. As mentioned before, Golden Grain deliveries to customers 1114.‘
Hawaii were either CIF the dock in Honolulu or FOB the Golden’
Grain warehouse. Golden Gmm did not deliver to the warehouses of
customers in Hawaii. Deliveries to customers in northern California
were freight prepaid to the Waxehouse of the customer or to the cus-
tomer’s store (Tr. 14024, 4460-62).

Promotional Allowances by Golden Graln in Hfmwau from
1958 to 1968

83. It was the general policy of Golden Grain to offer the same or
equivalent promotions to customers in Hawali as those offered to
customers in northern California‘ (Tr. 1452, 4442-59; RX 309, 810,
311, 312; CX 355, 356, 360, 361). Although promotions offered by.
Golden Grain in Hawaii were generally the same as those offered in:
northern California, in a few instances where the item being pro-
moted in northern California was an item that did not sell well in
Hawaii, Golden Grain would substitute an equivalent item on the
promotion in Hawaii. Golden Grain’s promotions are generally set
forth on a quarterly promotion form published approximately four
to six weeks in advance of the effective date. This form sets forth

_the promotions to be effective on the various items sold by Golden
Grain during the following three months. The Golden Grain prod--
ucts included on these promotion formns were dry paste, convenience
dinners, gelatin, beans, popcorn, dry soup and candy (RX 809
A-0). Examples of identical promotions in Hawaii and northern
California are set forth on Respondents’ Exhibits 810 and 311,
which reflect the earliest promotions for which information was
available. These exhibits show an identical promotion in the form of
an advertising allowance for Times Supermarket in Honolulu and
Stop & Shop Market in Woodland, California. Comparisons were
made between promotions in Hawaii and northern California during
the winter, fall and summer of 1963 and the fall and winter of 1964
(Tr. 4444-7). These comparisons indicate that the dry paste promo-



124 FEDERAL TRADE COMMISSION DECISIONS
Initial Decision 78 F.1.C.

' tions for the summer and winter of 1963 and the fall and winter of
1964 were identical and the promotion for the fall of 1963 was a
comparable equivalent. It appears that Golden Grain’s promotion’
and price policies were the same in both Hawaii and northern Cali-
fornia during the period 1958 through 1966, for it does not appear:
that Golden Grain sold its dry paste products at a lower price in-

~ Hawaii than it charged in northern California. Golden Grain’s com-
petitors for packaged dry paste in Hawaii-are the same competitors-
that it meets in northern California. Western Globe, American
Beauty, West Coast and California Vulcan compete with Golden
Grain in both Hawaii and northern California.

84. During the period from 1958 through 1966, Western Globe
(“Globe A-1” brand) generally had the lowest price on its dry’
paste than any competiton in the Hawaiian market (Tr. 859, 877,
925-06, 1165, 1288, 1307, 1359-60, 1395). One of the earliest exhib-
its showing prices in Hawaii in February 1957 was Commission Ex-
hibit 240-A and B. This exhibit shows that Western Globe was sell-
ing the 12/1-pound package, the most popular package size in
Hawaii, at $2, compared to the Golden Grain price of $2.32 (Tr.
1161, 1406). The tables on the following pages show the actual prices
for the various package sizes during the years 1959 through 1966, so
that Golden Grain’s prices may be compared with the prices of its
competitors in Hawaii. These tables show that Golden Grain’s prices
were not the lowest in Hawaii during the period 1959 through 1966,
but remained the same from May 1, 1960, following a small increase,
through 1966. ‘

Comparison—24/1-1b. dry paste prices in Hawaii for 1959-66

Year Globe A-1 Golden ? West Coast Eagle Royal
Grain )
1$4.43 $4.72 i
24.43 4.78 . -
. 4.43and34.34 478 e
4.53and 44.33 4.78 084,75 oo
54.52 4,78  WAT8 e eieaeas
64,52 4.78
74,64 4.78
.-3.97and 84.52 4,78

1CX 401-C, RX 161.
2 CX 216-F, CX 401-C and D.
3 CX 216-J, RX 296.
4 CX 216-Z-10 and -22, RX 193-B
5 RX 195-D ($4.76 less 5 percent).
6 RX 192-A ($4.76 less 5 percent). .
7 RX 196-B ($4.76 less 214 percent).
8 RX 180-B, RX 197-A, (also $4.76 less $1 less 5 percent-KX 198-A), CX 682A-0.
. ; Golden Grain prices are set forth on RX 209A-C, together with the supporting exhibits and record
eferences.
10 CX 252-F (1962, $5 less 5 percent).
11 CX 234-1 (Jan. 1, 1963).
12 RX 162; see also RX 172 (24/1-1b. $4.72 less 6 cents per case pickup allowance, 24/8 oz. $2.74 less 6 cents
per case); RX 164 and RX 166.
13 RX 167; see also RX 163 ($5.25 less 10 percent quantity incentive, 5 percent additional warehouse allow-

ansa lace K norcant dealer’s allawanes less 2 @ eash).
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Comparison—12/2-1b. dry.paste prices in Hawaii for 1969-1966

Year Globe A-1 Golden®  West Coast ~ Eagle Royal
rain . o

1969 ... - 1$4.33
- 24,33
. 34.33and 4. 24
............ 44.41and 4.33
54.40

64,40
74.51
3.86and - -
84,40

1CX 401-C, RX 161.
2RX 191-A"
3CX 216-J, RX 296.
4 CX 216-2-10 and -22, RX 193-B.
5 RX 195-D ($4.63-less-b percent).
¢ RX 192-A ($4.63 less b percent).
7 RX 196-B ($4.63 less 2-15 percent).
8RX 181, RX 197-A (1 free with five) and CX 682A-0.
; Golden Grain prices are set forth on RX 299A-C, together with the supporting exhibits and record
references. : :
10 CX 234-1 (Jan. 1, 1963). : '
5 1]1 CX 235§which shows 2 cases free with five from May 1 to July 31, 1963; 1 case free with ten from June 1 to
uly 31, 1963. .

Comparison—12/1-Ib. dry paste prices in Hawaii for 1959-66

Year Globe A-1 Golden® =~ West Eagle Royal
Orain Coast

1$2,27 $2.86 ..
- 22,27 280
- 2.27and 32.22 289 L
2.27 and 4 2.37 2.39 0 87 e
52.37 2.83912.89, 217 _______ ...
and 121.71
62,37 2.39
- L. 72,37 2.39
_____________________________ 2.08 and 82,37 2.39

1 CX 401-C, RX 161.

2RX 191-A.

3CX 216-F, RX 296.

1 CX 216-Z-23, RX 193-B.

5 RX 195-D ($2.49 and $2.94 less 5 percent).

S RX 192-A ($2.49-and $2.94 less 5 percent).

7 By interpolation from prices for 1964 and 1966, RX 196-B.

8 RX 180-B, RX 197-A (1 free with five) and CX 682A-0.

; Golden Grain prices are set forth on RX 209A-C, together with the supporting exhibits and record
references.

10 CX 252-K (1962, $2.50 less 5 percent).

11 CX 234-1 (Jan. 1, 1963).
; l; CIX321351,9‘év3hich shows 2 cases free with five from May 1 to July 31, 1963; 1 case free with 10 from June 1
0 July 31, L o
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Comparison—24[8-0z. dry paste prices 1n Hawais for 1969-66

Golden 8 Coast

Year Globe A-1 QGrain West Eagle Royal

1959 o e ccmmm e L§$2.61 - $2.70 i iaemeceee—emnaeas 11 $2. 50
1960 - . _... 2.50 and 22,60 2.73 ... 12 2,50
1961 .. e 32,74 2.73 ... -
1962 __ 42.80 273 ... -
1963. - 52.79 2.7 13 *4ws
1964 . 62.79 2.73 $2.68 oo
1065 e ooe e cmmmmm e mmm o —mmo oo oo 2.7 102,47
1966 . oo cmcmeccmcmmmmmmm e 2.29 and 7 2.61 2. 7¢

1.CX 401-C, RX 161. )

3 RX 178-A & B, CX 401-D ($2.80 less 20 cents per case).

3 RX 296. :

£ CX 216-7Z-10 and -22, RX 193-B.

5 RX 1965-D ($2.49 and $2.94 less b percent).

6 RX 102-A ($2.49 and $2.94 less 5 percent).
7 RX 181.and RX 197-A (1 free with five), CX 682A-0. ) i
s Golden Grain prices are set forth on RX 209A-C, together with the supporting exhibits and record

refercnces.
9 RX 162; see also RX 172 (24/1-1b. $4.72less 6 cents per case pickup allowance; 24/8-0z. $2.74 less 6 cents

per case); RX 164, RX 166. . X e
10 RX 167: see also RX 163 ($5.25 less 10 percent quantity incentive, 5 percent additional warehouse allow-

ance, less 5 percent dealer’s allowance, less 2 percent cash).
11 RX 161, CX 401. : .
12 RX 178, CX 401.
13 Royal apparently had a reduced price in 1963 (RX 134).

Golden Grain’s Prices on Bulk Macaroni in Hawaii

85. With respect to the prices on the Mission Division’s bulk dry
paste sales in Hawalii as compared to northern California, it is clear
that the price of the Mission Division’s bulk dry paste was $2.50 for
20 pounds from 1958 through August 18, 1963 (Tr. 1109, 4160; CX
105-108). At that time the price increased to $2.70 (Tr. 4160). In
October 1963, the price was increased to $2.95, where it remained
through 1966 (CX 269-H; Tr. 4160-01). Today the price is $3.15.
The only allowance or discount which the Mission Division allows
on bulk sales of dry paste in Hawaii is the 5% allowance to whole-
salers who maintain warehouse stock and a 2% cash discount if pay-
ment is made within 10 days after arrival in Hawaii (Tr. 1098).
Mission has never allowed an advertising or display allowance on
bulk dry paste in Hawaii and has never had a promotion on bulk
dry paste (Tr. 1101, 1114, 1295). The 5% warehouse allowance is al-
lowed wholesalers in the Pacific Northwest who take a warchouse
delivery and the 2% cash discount is allowed all buyers. As con-
firmed by the decline in Mission sales from $42,000 in 1960 to
$17,600 in 1966 (CX 284), the Mission Division has lost bulk cus-
tomers in Hawaii since 1963, which Mission claims were lost by rea-
son of lower prices by its competitors. For example, in 1966 Mis-
sion’s price for 20-pound macaroni and spaghetti was $2.95, less 5%
warehouse allowance and 2% cash discount. Western Globe’s price
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was either $2.65 or $2.75, less 5% and 2% (Tr. 1129; CX 682-G),

and West Coast Macaroni’s price was $2.80 less 5% (CX 234-T).

The following graph shows the prices for 20-pound bulk macaroni

and spaghetti charged by Mission and its competitors in Hawaii
- from 1958 to date and indicates that the prices of Mission’s competi-

tors were below those of Mission. The prices on which the graph is

based are shown in the schedules immediately following the graph.

GRAPH SIIOWING PRICES OF 20-LB, BULX DRY PRSTE
IN HAWAII FOR THE YEARS 1958-1966

19 59 19 61 19 63 19 5
19 58 19 60 19 62 19 64 19 66
2.90 : : ‘
2.80 '
2.70 - [—————f————
2.60 1 I
2‘50— —————————————————————————————————————— :_.:-i.-—_--' '
2400 - :.__; T ;
2.20 b |
2.10
esesecaess Mission s Jest Coast o === GlObe eseeeU.S. Macaroni seeemEzgle

Mission Macaroni Co. (“Mission” brand) :
$2.50—less 59 warehouse allowance from Jan. 1, 1958 to Aug. 18, 1963
(TR. 4160, CX 105, 106, 107, 108).
$2.70—less 5% warehouse allowance from Aug. 19, 1963 to Oct. 14, 1963
(TR. 4160).
$2.95—less 5% warehouse allowance from Oct. 14, 1963 through 1966 (TR.
4161, 1129).

In 1961 the Mission Division net price on bulk dry pasts was $2.375 as
compared to Western Globe’s (“Globe A-1”) price of $2.87.- However,
Mission’s price was CIF the dock Honolulu, and Globe’s price was de-
livered to the warehouse of the wholesaler. It cost the Mission customer
approximately 10¢ per case to pick up its merchandise at the dock and
transport it to the purchaser’s warehouse. (TR. 1108.)

Western Globe Macaroni Co. (“Globe A-1” brand) :
$2.37—on Aug. 31, 1960 (CX 216-B).
$2.37—on July 21, 1961 (CX 216-D and M).
$2.18—on Jan. 12, Sept. 27, Oct. 4, Nov. 12 and Dec. 28, 1962 (CX 216-Z—

19 and -37, RX 200-A, RX 193-C, CX 301-T).

$2.50—less 5% on Apr. 16, 1963 (CX 216-Z—48 and —49).
$2.50—less 5% on Dec. 17, 1963 (RX 195-C, TR. 1046).
$2.50—O0n June 9, 1964, less 5% (RX 192-F and G).
$2.75—less 5% on Sept. 22, 1964, (RX 192-C).
$2.756—less 5% on Mar. 2 and July 22, 1965 (RX 194, RX 196-A).
$2.75—less 5% on July 25, 1966 (CX 682-G).
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West Coast Macaroni Co. (“Perfection” brand) :
$2.50—less 5% from 1958 through 1962 (TR. 1312-13). _ _
$2.50—less. 5% during 1961 and .1962 (CX 252-A through 252-Z-85, RX
297). ) o ) :
$2.37—net on May 31, 1963 (CX 252-Z-5, CX 236 (undated but numbered
prior to CX 235)). .
$2.56—net on Aug. 29, 1963 (CX 250, CX 251).
$2.37—net on Dec. 1, 1963 (CX 234-T).
$2.80—less 5% on Sept. 7, 1965 (CX 234-1).
U.8. Macaroni Manufacturing Co. (“Taystee” brand) :
$2.30—net on Sept. 1 and Oct. 20, 1959 (CX 266-Q, RX 276-A and D).
$2.30—net on Mar. 11, 1960 (CX'266-Z-9). R
$2.20- o . .
* "and - ‘ AP
$2.30-—net on July 22, 1961 (RX 160).
Eagle Macaroni Co. (“Bagle” brand) : L
" $2.68—net 1964 and 1965 (RX 162 (less 5% warehouse allowance) ; see. )
also RX 163, 164 and 167). : :

~Promotions by Golden Grain Competitors in Hawaii

86. Golden Grain, as well as its competitors, had promotion cam-
paigns in Hawaii. For example, W estern (Globe Macaroni Company
had a promotion of one case free with five-case purchases of its dry
paste in Hawaii during a large portion of 1966 (Tr. 1000). In Sep-
tember 1966, Western Globe offered 24/1-pound dry paste at $4.76,
less $1 per case allowance. Mr. Marvin Pearlman, vice president of
Western Globe, who testified as a Commission witness, did not know
‘whether this was advertising allowance, a cash rebate, or just what
type of allowance it represented. In addition, during 1966 Western
Globe had promotions of seven cases free with each five cases pur-
chased. These types of promotions are listed on a series of Western
Globe invoices which were received in evidence as Respondents’ Ex-
hibit 204. In June 1964, on behalf of Western Globe, Mr. Pearlman
reported to the Federal Trade Commission in a 6-B Report that,
during January 1, 1960 to January 1, 1964: “. .. each month we fea-
ture one item, elbow macaroni, for example, and allow one case free
with each ten case purchase” (CX 201-D). The Federal Trade
Commission 6-B questionnaire is Commission Exhibit 195. In 1963,
Western Globe made a 20 cents per case advertising allowance on its
o4-package cases and 10 cents per case on its 12-package cases. This
allowance was handled by check and was offered nine times each
year on one and two item advertisements. The payment was gener-
ally handled by a credit memorandum and did not appear on the
Western Globe invoice (Tr. 1021-22; RX 187). Also, during that
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period Western Globe had a 214 % Lenten promotion (Tr. 1047; RX
195-D). Mr. Pearlman did not remember the exact amount of the
allowances in effect during 1962 and 1963, but they could have been
anywhere from 25 cents per case to $1 per case (Tr. 967). In a letter
to the Federal Trade Commission dated October 30, 1967, Mr. Pearl-
man stated that: - ' :

We generally offer to all the trade a quarterly promotion. This is usually
equal to one case free with ten for a 30-day period. Customers usually bill us
back for this amount and a credit memorandum is issued (CX 215-B).

Mr. Pearlman testified that the Western Globe invoice did not reflect
the ultimate cost to the purchaser (Tr. 969).

87. The president of American Beauty Macaroni Company did
not know what promotions were being carried on in Hawaii on its
dry paste. American Beauty allows its distributor, Mother’s Foods, a
discount of approximately 20% to 25% for its services. Mother’s
Foods is permitted to sell American Beauty macaroni at whatever
price it can obtain. There was testimony at the hearing that Ameri-
can Beauty paid $500 to $1,000 per store in the San Francisco area
(Tr. 1234, 1236, 1254-55). ‘

88. U. S. Macaroni Company had a continuous promotion pro-
gram on its dry paste in Hawail. From January 8, 1959, through
September 1, 1961, U.S. Macaroni paid 25 cents per case as a pro-
motion allowance. On September 1, 1961, it changed its promotion.
U.S. Macaroni then began to allow its broker in Hawaii, Mr. D. E.
Scoble, 30 cents per case on dry paste, of which 15 cents was to be
used for promotion and 15 cents for brokerage. This form of promo-
tion continued through 1963. Beginning in 1964, U.S. Macaroni al-
lowed the purchaser a 5% rebate on purchases as a promotion allow-
ance. The promotion allowances were paid by check (Tr. 8136-39).
West Coast (“Perfection” brand) has also had promotions in Ha-
waii on dry paste. For example, from May 1 through July 31, 1963,
West Coast offered two cases free with each five cases purchased.
This was allowed during May 1 through July 31, 1963, with a pro-
motion of one case free with ten cases purchased (CX 235). REagle
Macaroni Company also had promotions in Hawaii. Mr. Baron
Inaba, Eagle’s former president, testified that Eagle had promotions
on dry paste on anniversaries and during the Lenten season. Fagle
gave promotions not more than four times for each store per year
(Tr. 286). Eagle also paid stores an advertising allowance based on
the cost of the advertisement (Tr. 286) and also special display al-
lowances of 5% for store promotions (Tr. 438).
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Eagle Macaroni Company

89. At the hearing, complaint counsel questioned Mr. Baron
Inaba, former president of Eagle Macaroni Company, quite exten-
sively in support of the allegations with respect to geographic price
discrimination and sales below cost in Hawaii, or at unreasonably
Jow profit. Mr. Inaba blamed Golden Grain for Eagle’s unprofitable
operations. A brief history of FEagle Macaroni will be outlined as.
follows: Mr. Inaba entered the macaroni business in 1941 by pur-
chasing Hinode Macaroni Company, located in Honolulu. Its basic
business was the manufacture of noodles, with a capacity of 1,500
pounds per hour (Tr. 353-54). Mr. Inaba incorporated -Eagle in
1947, retaining 80% of the stock with the other 20% owned by a
group of stockholders (Tr. 356). Eagle installed its first macaroni
machine in 1948 and additional equipment in 1950 or 1951 at a cost
of approrimately $45,000 (Tr. 879). During this same period, Mr.
Inaba organized another corporation, Pan Pacific, and became a
90% stockholder in this corporation. He also organized Coral In-
vestment, Inc., a corporation, again being its largest stockholder
(Tr. 375-78). Coral Investment, Inc., had land holdings and owned
the building in which the Eagle Macaroni plant was located (Tr.
378). Eagle Macaroni Company invested in the stock of Pan Pacific
and Coral Investment, Inc. Mr. Inaba could not identify on the finan-
cial statement just what the indebtedness of $160,000 consisted. He
stated that it could have included indebtedness to Pan Pacific and
Coral Investment, Inc. (Tr. 573). In 1961 Eagle Macaroni sold its
manufacturing division to BMI Industries, Inc. Mr. Inaba retained
90% of the stock of BMI Industries, Inc. (Tr. 300). Mr. Inaba did
not know what amount BMI Industries had paid for Eagle Maca-
roni (Tr. 572). In 1962, Mr. Inaba attempted to sell Eagle Macaroni
and had correspondence with Western Globe in this regard (Tr.
571). Mr. Inaba could not recall the asking sale price for Eagle
Macaroni at that time. Western Globe decided not to purchase Eagle
Macaroni, primarily because of Eagle’s inadequate plant. Western
Globe could manufacture noodles more profitably on the mainland
and ship them to Hawaii than to manufacture them in Hawaii (Tr-
853-56). In correspondence, Mr. Robert William, president of
Western Globe, described the Eagle plant as a “headache plant” (Tr.
856).

90. Mr. Inaba testified, among other things, that Eagle Macaroni
Company, Inc., lost money during the period 1958-1963 (Tr. 272).
During subsequent direct examination Mr. Inaba testified that Eagle
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" Macaroni Company, Inc., operated at a profit each year during the
period 1957 through 1960 (Tr. 299-300). In 1961, Eagle Macaroni
Company, Inc., was consolidated with BMI Industries, Inc., and, for
subsequent years, it was not possible to allocate the losses, if any, at-
tributable to the operations of Eagle Macaroni Company, Inc. Mr.
Inaba was not able to read aloud for the record the figures contained
on a purported financial statement which Mr. Inaba had before him
at the hearing. Complaint counsel had to assist Mr. Inaba in reading
the profit and loss figures from his own company’s purported finan-
cial statement (Tr. 301-03). In spite of alleged loss of profits on
macaroni sales during this period, Eagle Macaroni Company, Inc.,
installed additional equipment in its plant during the period be-
tween August 31, 1962 and August 31, 1964, and also installed a new
roof on the building in which the macaroni plant was located (Tr.
386; RX 159-A-B). The installation of the additional macaroni
equipment and replacing the roof of the building interrupted maca-
roni production and contributed to-the loss of profits, if any, by
Eagle Macaroni Company, Inc. (Tr. 581, 620; RX 159). In 1965
Eagle Macaroni Company, Inc., defaulted on the payments for the -
machinery which had been installed in its plant, resulting in the re-
possession of the equipment by the manufacturer (Tr. 3672-73).

91. Mr. Inaba gave contradictory testimony as to which competi-
tors were the price leaders in macaroni sales in Hawaii during the
period 1958 through June 1966. He first testified that the three “pri-
mary” competitors who lowered their prices for dry paste products
under the prices of Eagle Macaroni Company, Inc., were Western
Globe Macaroni Company (“Globé A-1” brand), Golden Grain Mac-
aroni Company, and U.S. Macaroni Company (“Taystee” brand)
(Tr. 284). In answer to a question by complaint counsel as to which

_firm was the first to lower its price, Mr. Inaba replied : “T can’t recall
as to which one, but they all seemed to be at the same time” (Tr.
285), and “. . . I cannot say at this time as to which one came before
the others, but usually they are about the same. . .” (Tr. 323-24).
Counsel supporting the complaint then read several statements Mr.
Inaba was alleged to have given under oath at an investigational

_hearing by the Federal Trade Commission in Honolulu on Septem-
ber 10, 1963, and Mr. Inaba attempted to change his testimony (T'r.
324). From his answers to questions propounded by complaint coun-
sel, this hearing examiner gained the impression that Mr. Inaba did

"not have an.intimate knowledge of the business of dry paste manu-

facturing. Also, Mr. Inaba was not familiar with financial account-
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ing methods and terms used therein, although My. Inaba had testi-
fied that, in addition to being president of several: corpomtlons.
including Eagle Macaroni Company, Inc., he also worked in the
field as an “mtematlo]nl busmess consultant.” Mr. Inaba had an
office in Tokyo, Japan (Tr. 255). For example; counsel supportm(r
the complaint asked Mr. Inaba the following questlon :

Q. What method of cost accounting did _vou uge from 1958 until the time
you closed the doors of Dagle Macaroni Company ?

In reply to this question, Mr. Inaba went off on a long, rambling
statement unrelated to any “method of cost accounting.” Mr. Inabd S
answer was as follows:

A. We used, as I have explained previously, included all the raw materials,
the labor involved, and the other expenses such as depreciation, taxes, fuel,.
packaging, materials and also we have a unique system in our own way to
divert part of the administrative expenses to lndl'lllf"lcfllllll“' costs as overhead
and part of the sales costs to the manufacturing of other products because we
do bandle other products in our wholesale division, which we- call Eagle Mer-
chandising Compfmy (Tr. 267.) .

Complaint counsel then proceeded on another line of questioning.
Later, complaint counsel returned to the subject of the earlier ques-
tion, and repeated it in substantial form as follows:

Q. As to Eagle Macaroni Company, what method of cost accounting did you
use?

A. The raw materials used?

Q. No, I understand—

A. Oh, method of cost accounting?

Q. Yes.

“A. The method of cost accounting is—well, all the materials used, raw mate-
rials, and other overheads.

HEARING EXAMINER POINDEXTER: You have told us that.

THE WITNESS: Yes. That is the cost accounting. However, for our own
purposes we use every unit or every package or every production of which the
cost is taken on those daily, so that every day we know that day’s production
cost. That can be broken down to categories and the individual packages. (Tr.
268-69.)

Later, in further direct examination of Mr. Inaba, complaint counsel
again returned to the question of the method of accounting which
Ea«rle Macaroni Company used. This time, counsel suggested the an-
swer to Mr. Inaba, as follows:

Q). Which costing method did you use, last in first out, or first in first out?
A. First in first out. (Tr. 279.)

92. On cross-examination, Mr. Inaba was questioned concerning
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certain writtén’ exhibits and financial stateménts. which were: con-
tained in a box which Mr. Thaba produced and brought to the hear-
ing room at the"réqﬁes"ﬁ of counsel. Among these was a list of dry
paste manufacturers‘which had been prepared by Mi. Inaba, show-
ing the prices for selected sizes of dry paste. This exhibit, dated Oc-
tober 1959, and received in evidence as Respondents’ Exhibit 161,
shows that U. S. Macaroni Company had the lowest price for 20
pound bulk dry paste in Hawaii at that time, and that both Western
Globe Macaroni Company (“Globe A-1") and California Vulcan
‘Macaroni Company (“Royal”) were charging a substantially lower
price than Golden Grain for the 24/8-oz. dry paste product. Mr.
Inaba also testified that he had documentary evidence to substantiate
lower prices by his competitors. Counsel for respondents requested
‘that he produce these documents. Mr. Inaba subsequently produced a
price list issued by U. S. Macareni Company, dated July 22, 1961.
This price list was received in evidence as-Respondents’ Exhibit 160,
and shows that U. S. Macaroni Company had the lowest price on
20-pound bulk macaroni and spaghetti in 1961, as well as in 1959
(Tr. 321-92). - ,

93. Among the papers contained in the box which Mr. Inaba
brought to the hearing room at the request of counsel, above re-
ferred to, was a document dated October 8, 1965, with the words
“Confidential Allowances: 10%—5%—2%—5 % (commission)” writ-
ten across the top of the document. This document, which was re-
ceived in evidence as Respondents’ Exhibit 167, shows that, in Octo-
ber 1965, Eagle Macaroni Company, Inc., was selling 24/8-oz.
macaroni and spaghetti for a net price of $2.47 and the 24/1-pound
macaroni and spaghetti for a net price of $4.49, as compared to
Golden Grain’s net prices of $2.78 and $4.78, respectively, for the
same product sizes. This document refutes Mr. Inaba’s testimony
that Eagle Macaroni Company, Inc., did not ever sell its dry paste
products at prices below those of Golden Grain. Also, at that time,
the net price of Mission macaroni was higher than the Eagle price
for the 20-pound bulk dry paste. The Mission macaroni net price for
20-pound bulk dry paste was $2.80 ($2.95 less 5%) while the Eagle
Macaroni Company, Inc., price of the 20-pound bulk dry paste was
$2.63 (Tr. 4160). The evidence shows that Eagle Macroni Company,
Inc., was also underselling Golden Grain in 1964. The Eagle Maca-
roni Company, Inc., price list, effective J uly 15, 1964, shows that the
Eagle Macaroni Company, Inc., price for the 24/8-0z. macaroni was
$2.68 FOB the warehouse, and its price for the 20-pound bulk was
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$2.76 FOB the warehouse (RX 162). The Golden Grain price for
94/8-0z. dry paste was $2.73, CIF the dock, Honolulu (RX 299-C).
_ Mission Macaroni’s price for the 20-pound bulk was $2.95 less 5%,
“or $2.80 net, CIF the dock, Honolulu (Tr. 4160).

94. The evidence shows that the market for dry paste in Hawaii is
more or less static. The total dollar sales in 1961 were $406,687, and
by 1966 they had increased to only $421,996 (CX 284) in Hawali.
Translated in pounds, these sales represented 2,847,000 pounds in
1961 as compared to 2,954,000 pounds in 1966, based upon 7 pounds
per dollar (Tr. 4707-08). One macaroni press has an annual capac-
ity of approximately 5,000,000 pounds (Tr. 3697-98, 4709). Mr.
Amato, president of a company ‘which manufactures dry paste mak-
ing equipment, testified, among other things, that, if a plant with
one line drops below 3,000,000 pounds per year, that plant was not
operating efficiently (Tr. 3697). So, it is seen that this minimum is
greater than the total dry paste market in Hawaii. Mr. J ulius Di-
Donato, president of West Coast Macaroni Company, testified that a
plant has to produce 7,000,000 pounds of macaroni products an-
nually to be efficient (Tr. 1231), and another witness set the mini-
mum breaking point at 6,000,000 pounds annually (Tr. 4720). Mr.
DiDonato also testified that a plant can produce 15,000,000 pounds a
year for 414 cents less per pound- than a plant which produces
1,000,000 pounds per year (Tr. 1251-52). Even with freight costs of
3 cents per pound for macaroni products shipped from the mainland
“to Hawaii, it is obvious that a large efficient macaroni plant situated
on the mainland can manufacture, ship and sell in Hawaii at less
cost than a small plant located in Hawaii. The inefficiency of the op-
erations of the Eagle Macaroni Company, Inc., plant is emphasized
by the fact that after the new equipment was installed during
1962-1964, the plant had two lines (Tr. 3699-3700). With two
lines, the plant’s capacity was 3 to 4 times as great as the total mar-
ket for dry paste products in Hawaii. Consequently, the plant did

not run a full shift each day (Tr. 415). In 1963, Eagle Macaroni

- Company, Inc., sold only $39,000 worth of dry paste. At 7 pounds
per dollar, this totaled approximately 280,000 pounds of dry paste.
In 1960, Eagle sold only $50,000 in total sales, or 350,000 pounds
(CX 284). ,

95. Tt is significant to compare the Eagle Macaroni Company,
Inc., cost of manufacturing with that of Western Globe Macaroni
Company. Respondents’ Exhibit 168 shows that, in 1960, it cost
Eagle Macaroni Company, Inc., $2.86 to manufacture a carton of
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24/8-0z. macaroni. In 1965 it cost as high as $3.25 (RX 167, 169). In
contrast, Western Globe’s cost was $2.00 in 1963; including freight
(CX 201-N), and Golden Grain’s cost was $2.132 in 1960, and
$2.118 in 1963, including freight (CX 270-G). In view of Kagle’s
high production costs, it is not surprising that Western Globe Maca-
“roni Company decided not to purchase Eagle Macaroni Company,
Inc., in 1962. Western Globe Macaroni Company could manufacture
noodles at its plant on the mainland and sell them in Hawaii at a
more profitable margin than Eagle’s plant in Hawaii.

96. The contentions of complaint counsel with respect to macaroni
prices in Hawaii are shown by the record to be inconsistent with
their contentions with respect to macaroni prices in the Pacific
Northwest. In one breath, complaint counsel contend that Golden
Grain prices in Hawaii were unreasonably low (Tr. 107). In the
next breath, complaint counsel, supported by their expert witness,
Dr. Garoian, contend that the Mission Division is extracting a mon-
opolistic price for dry paste products in the Pacific Northwest and
overcharging consumers by as much as 3 cents to 4 cents per pound
(Tr. 4511-18). A comparison of the Mission Division prices in the
Pacific Northwest with Golden Grain prices in Hawaii show that
the Pacific Northwest prices are approximately 18% lower than the
prices in Hawaii. This is so, even after taking into account the 3
cents per pound freight costs on dry paste shipments to Hawaii. The
following table sets forth the price differences:

Comparison of prices—Pacific Northwest and Hawaii

Price Approxi- Net after Mission
Golden mate - freight price
Grain freight to Pacific
Hawaii 1 Hawaii Northwest 2

at 3 cents ‘

Product per.pound

12/2-1b. macaroni and spaghetti $4.52 72 $3.80 $3.73
12/12-0z. macaroni and spaghetti products 2.39 7 2.12  $1.71 & $1.90
12/24-0z. long macaroni.____ e 4.11 54 3.57 383,42
12/24-0z. coil-spaghetti___________ - 4. 52 54 3.95 1 $3.76

! Source: CX 268, which is wholesaler’s not price after deduction of 5 pereent warehouse allowance.

2 Source: CX 682, after deduction of 5 percent warehouse allowance. .

3 Mission does not pack a 12/24-0z. long macaroni. However, its price for 12/12-0z. long macaroni is $1.80 less
5 percent warehouse allowance. The net price of $1.71 has been doubled to arrive at a price for 24-oz. B

4 Mission’s product is 12/22-oz., which is approximately 10 percent less than Golden Grain’s 12/24-0z.
Mission price of $3.60 less 5 percent for coil vermicelli has been adjusted -upward 10 .percent accordingly.
Mission 12/12-0z. eoil spaghetti, coil vermicelli and rigatoni each sell for $2.00, less 5 percent warehouse allow-
ance, or a net of $1.90. By doubling the price for 12/12-0z., the Mission price for 12/24-0z. would be $3.80, which
is 15 cents less than the Hawaiian price less freight. Mission does not produce a size comparable to Golden
Grain’s 1-1b. size. However, until late 1963 Mission produced a 14-oz. package, which it sold in Oct. 1963 for
$1.75, less 5 percent warehouse allowance, for a net of 15 cents per 1b. ($1.66 - 10.5 1bs.) Golden Grain’s 1-1p.
size sold for $2.39 or 20 cents per Ib. Its Hawaiian price less freight would be 17 cents per 1b.

470-KR3R—72 10
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97. A preponderance of the evidence does not establish the claims
by complaint counsel and their witness Baron Inaba that Golden
Grain’s prices in Hawaii injured Eagle Macaroni Company, Inc., or
were responsible for its financial difficulties. Although witnesses in
the employ of Western Globe Macaroni Company also complained in
their testimony concerning low prices in Hawaii, the evidence shows
that Western Globe had the lowest price on dry paste products in
‘Hawaii during the period 1958-1963. On the other hand, Mr. Mar-
vin Pearlman, its general manager, in a letter to the Federal Trade
Commission in 1964, stated, among other things, that Western Globe

“has not been disturbed by the pricing practices of competitors ...”
- (CX 201-U). Mr. Vincent LaRosa, vice president of V. LaRosa &
Sons, a Commission witness, testified that he considered the prices
of dry paste products in Hawaii to be reasonable (Tr. 3766), and
Mr. LaRosa’s company sells macaroni products in many parts of the
United States, both East and West.

98. A preponderance of the evidence shows that the Mission Di-
vision’s prices for paste products in Hawaii during the period from
" August 1963 through 1966 were not lower than the prices of its com-

petitors, as contended by complaint counsel. As a matter of fact, be-
ginning in 1963, the Mission Division’s sales decreased from $36,078
fo $25.402 in 1964, to $18,152 in 1965, and to $17,601 in 1966 (CX
' 984). As has been found in previous findings, the original plant of
Eagle Macaroni Company, Inc., was inefficient. Also, replacement of
the plant roof and installation of additional machinery and equip-
ment during the years 1962 and 1963 interfered with production
and sales and contributed to Eagle’s financial difficulties. Further,
Mr. Inaba’s involvement in varied business enterprises in Japan and
elsewhere may have contributed to his failure to give proper atten-
tion to the operation of Fagle Macaroni Company, Inc. These were
the principal factors that contributed to Eagle’s and BMI’s losses
during 1963 through 1966 (Tr. 853-56, 392; RX 159-A-B, 291).
From a preponderance of the evidence, it is found that the losses in-
curred by Eagle Macaroni Company, Inc., and its successor BMI
were not caused by the pricing practices of the Mission Division of
Golden Grain, Golden Grain Macaroni Company or by the other
macaroni manufacturers competing in Hawaii.

Alleged Monopoly by Respondents

99. In the opinion of Dr. Gordon, it is a practical impossibility
for Golden Grain or any dry paste manufacturer to monopolize the
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Pacific Northwest dry paste market, regardless of how the market is
delineated geographically. He gave several reasons for his opinion.
For instance, it is necessary to put the Pacific Northwest market in
proper perspective by examining the size of the economic units in-
volved. The Mission Division’s dry paste sales are approximately 2.7
million dollars annually (CX 507; Tr. 4926). When the size of this
sales volume is compared with the standard size supermarket built
several years ago (newer ones are larger), it will be seen that the su-
permarket would have a sales volume in excess of the total sales of
the Mission Division’s dry paste sales in the Pacific Northwest. It
should also be noted- that, without exception, each supermarket is
tied to some type of buying group. Each one is a member of some
powerful buying group, either a corporate chain, a retailer coopera-
tive, a voluntary wholesale group, or some other type. For example,
the Mission Division sells to A & P Stores, which chain has a dollar
volume 2,000 times as large as the Mission Division’s dry paste
business (Tr. 4927).

100. Dr. Gordon also pointed out that a few years ago the battle
within the food stores was between manufacturer and manufacturer,
each trying to get more shelf space for its individual brand, whereas
now the battle has shifted to where it is manufacturer versus re-
tailer for the survival of the manufacturer. At page 58 of G'rocery
Manufacturing Magazine for April 1968, the problem is discussed.
The average store will have 8,200 facings. Of these, 5,800 are allo-
cated to the demand items, which must have two facings each. This
leaves 2,400 spaces to allocate to faster moving items which need
three or more facings, plus new products. The article points out that
stores take on an average of 400 new products a year. In this envi-
ronment the manufacturer must fight to hang on (Tr. 4926-29).

101. This same problem facing the manufacturer was cited by Mr.
Matt Ulrich, the Seattle salesman for the Creamette Company, a
Commission witness. Mr. Ulrich has sold macaroni products in four
different markets other than Seattle, namely Kansas City, Pitts-
burgh, Omaha and Iowa. He stated that Safeway Stores, Inc., for
example, as well as any other chain, is confronted with a tremendous
influx of new items. The chain’s problem is where to place the new
items on its grocery store shelves. Along with the new items the
chain has its own private labels that it promotes (Tr. 2082, 2085).
This problem is general and is not limited to Seattle. Also, as Dr.
Gordon pointed out, a large grocery chain which manufactures its
own products can and does undersell the regular macaroni manufac-
turers. In 1967, 8.8 per cent of the sales of the largest food ehains.
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was merchandise these chains had manufactured themselves, exclud-
. ing priv'at)ev'labels.' The world’s largest food processing .plant. at
Horseheads, New York, is not operated by a food processing com-
pany, but by the Great A & P Food Stores (Tr. 4928-29). A & P
has a buying power of six billion dollars per year on 2 national
basis. A & P also has a dry paste manufacturing plant at Terre-
Haute, Indiana, from which it ships by rail and supplies its 21
stores in the Seattle-Everette-TaComa-Bellingham areas. A & P
stores in western Washington carry a full line of A & P’s private
label. Ann Page, a full line of Mission, two sizes of Creamette,
Roso’s Noodles and one brand of Majorette (Tr.8793).
~102. Dr. Gordon also testified concerning his visit to A & P stores
in Seattle and the fact that A & P’s private label “Ann Page” had
twice the shelf space allocated to Mission and was selling at retail
on July 28, 1968, at 21 cents a pound (Tr. 49323 4959), as contrasted
to Mission’s price of 33 1/3 cents per pound, or 44% above the A &
P (Tr. 4932-34). There were also Ann Page convenience dinners on
the top shelf to the right of the dry paste products. Both conven-
‘jence dinners and the dry paste bore the Good Housekeeping Seal of
Approval, which is accepted by ‘consumers as & measure of quality
(Tr. 4926-4934). A & P’s shelf price of 21 cents per pound for dry
paste on a full line of dry paste shipped to its 21 stores in the Seat-
tle area from A & P’s own plant at Terre-Haute, Indiana, should be
compared with other prices. For example, the United States’ average
vetail price in July 1964 for dry paste was 25 cents per pound (CX
652) as against 28 cents per pound in Seattle Washington (CX
'628-D). The average United States manufacturers’ price in February
1968 was 23.5 cents per pound, or 2.5 cents per pound more than A & P’s
retail price (CX 653) [p- 153 infral '

103. Dr. Gordon also pointed out that if someone tried to manu-
facture dry cereal in Seattle, he would learn very quickly that Gen-
eral Mills, Kellogg, General Foods, Nabisco and other companies
would have no difficulty competing with the local manufacturer in
this market, even though their factories were located at DBattle
Creck, Michigan, and other distant locations. In Dr. Gordon’s view
it is entry into sales that is the surest guarantee of competition, and
it doesn’t really matter if the plant is located in Japan, Cleveland,
Seattle or Horseheads, New York. Further, in Dr. Gordon’s opinion,
the ease of entry into sale of the product is one of the principal ex-
planations for relatively strong competition in the food retailing in-
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dustry despite the existence of giant chains, buying groups, co-ops
or other forms of concentration. It is the ease of entry into the sale
of the product which is critical. It does not matter where the plant
1s located (Tr. 4935). According to Dr. Gordon, “the ease of entry is
the guarantee of competition in a sense and I say this means entry
into the sale of the product ... as opposed to building a plant. T
think the building of a plant is just irrelevant. Tt is the appearance
in the supermarket of that product available to the customers” (Tr.
- 4936). In Dr. Gordon’s opinion, there is relatively easy entry. into.
~ the Pacific Northwest with respect to the sale of dry paste products.
He stated that he agreed with Dr. Garoian to the effect that if entry
is truly easy, then a person with a large share of the market would
have no real monopoly power, even if he had 100 per cent of the
market (Tr. 4936). In this connection, the testimony of Mr. Byron
Shiedler is appropriate. Mr. Shiedler conducted a study on private
label dry paste products for Safeway Stores, while he was employed
by that company. Mr. Shiedler, a witness called by complaint coun-
sel, testified; among: other things, that there was no relationship be-
tween the number of suppliers in' an area and the private label
prices quoted to Safeway. To Mr. Shiedler, the “essential fact was
that most suppliers could get into most areas” (Tr. 1565). ;
104. In order to determine the nature of the dry paste market in
Seattle, Dr. Gordon made a personal survey of 25: grocery stores. He
looked for brands, location of the dry paste section, location of the
sauces, location of the dry beans and rice, of the convenience din-
ners, of the canned dry paste products, and of the frozen dry paste
products. In the 25 stores he found 80 brands of packaged dry paste.
There were nine brands with full lines, that is, a complete display of
all types of dry paste products, namely, Ann Page, Globe A-1, May
Fresh, My-Tee-Fine, Tradewell, Verifine, Majorette, Mission and
Dinner Hour. Six of these were either private or controlled labels as
follows: Ann Page, the private label of A & P Stores; May Fresh,
the private label of Mayfair Stores; My-Tee-Fine, the private label
of Round-Up Wholesale Grocery, Spokane, Washington, and Fred
Meyer Stores; Verifine, the private label of Associated Grocers ;
Tradewell, the private label of Tradewell Stores and Pacific Gam-
ble-Robinson; and Dinner Hour, a controlled label owned by Mis-
sion and handled by Safeway Stores (Tr. 4938-40). With respect to
the frequency of brands, Dr. Gordon found in the 25 stores the fol-
lowing frequency: the Creamette brand of Minneapolis, found in 21
stores; the Mission brand, Seattle, in 18 stores; Rose Noodles, Seat-
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tle, in 17 stores; Majorette, Seattle, in 15 stores; Ronzoni brand,
New York, in eight stores; Best Bet, Mission Division, Seattle, in
seven stores; La Rosa, V. La Rosa & Sons, New York, in seven
stores; Manischewitz brand, Newark, New Jersey, in seven stores;
Family Pak, Major Ttalian Foods, Seattle, in six stores; Hime, Sac-
ramento, California, in four stores; Dinner Hour, Mission Division,
in three stores; May Fresh, Mayfair Stores, in two stores; Mrs.
Reese, Guyol Company, Los Angeles, California, in two stores;
Taystee, U.S. Macaroni, Spokane,' ‘Washington, in two stores; Qual-
ity brand, Mission' Division, in three stores; Ann Page, A & P, in
the two A & P stores which he visited; Buitoni, New Jersey, in two
stores; Freshies, Tradewell Stores, in two stores; Maggi, Cross &
Blackwell, a division of Nestles, in two stores; Pagota brand, Seat-
tle, in two stores; Horowitz, Long Island City, New York, in one
store; My-Tee-Fine, Fred Meyer, Portland, in one store; Globe
A-1, California,'in one store; Tradewell, Tradewell Stores, in two
stores; Verifine, Associated Grocers, in two stores. In one Thriftway
store (Associated Grocers) there were 23 facings of Verifine, 18 of
Mission, four of Creamette, two of Ronzoni, and four of Rose brand.
Creamette had nine facings in one store plus an advertised special,
with a large aisle display. La Rosa had as many as seven facings in
one store (Tr. 4940-4941). During 1967-1968, the Creamette Com-
pany of Minneapolis stepped up its promotional program in Wash-
ington and Oregon, and now has a full-time salesman in the area,
Mr. Matt Ulrich. Creamette is listed in the Wadham wholesale order
book in Portland, but Mission is not (Tr. 1819). Creamette has no
shortage of plant capacity (Tr. 3590, 3639). Mr. Julius DiDonato,
vice-president and general manager of West Coast Macaroni Com-
pany, San Francisco, California, estimated that a plant producing
30,000,000 pounds per year could do so at 1.6 cents per pound
cheaper than a plant producing 10,000,000 pounds (Tr. 1252). Thus,
Creamette is at no disadvantage shipping into the Pacific Northwest
or to Florida (Tr. 3635-39). Creamette produces 32,000,000 pounds
per year (Tr. 3596). Also, V. La Rosa & Sons, of New York, has no
shortage of capacity (Tr. 3742). LaRosa presently gells both pack-
aged and bulk macaroni in the Pacific Northwest area. Its bulk sajes
are made through Standard Brands Inc., which has represented
La Rosa for the past couple of years (Tr. 3782). La Rosa bulk sales
have grown to 6,000 pounds per month in Washington and Oregon
(CX 777). ’ '

105. It appears that the present capacity of dry paste manufactur-
ers in Pacific Northwest is more than sufficient to mect the needs of



GOLDEN GRAIN MACARONI CO., ET AL, 141
63 Initial Decision

that area. The present capacity of Porter-Scarpelli Macaroni Com-
pany of Portland, Oregon, is approximately 11,000,000 pounds per
annum, although, in 1967, it produced only 6,250,000 pounds (Tr.
1765). Mr. Ernest Scmpelh, president of Porter-Scarpelli, stated
that his company is striving to operate five days per week and that
it would be able to rednce operating expenses considerably if it
could operate more days and longer hours (Tr. 1704). To summarize,
Dr. Gordon stated that, in his opinion, “market power is really in
the hands of the buying offices that buy for retailers, chains, co-ops,
voluntaries, discount groups” (Tr. 4930). Dr. Gordon further testi-
fied that with respect to the question of any barriers to entrance into
the Pacific Northwest dry paste market, there is absolutely no fence
around that market. Competing dry paste products are in the mar-
ket and there is also-competition from. all of the manufacturers of
dry paste convenience dinners with several of said manufacturers
having greater financial resources than the total combined resources
of all of the West Coast macaroni manufacturels(Tr 4944), includ-
ing National Dairy Products Corp., which manufactures the Kraft
brand, Unilever Company, which manufactures the Lipton brand,
General Mills, manufacturer of the Betty Crocker brand, Amencan
Home Products manufacturer of the Chef Boy-ar-dee brand, Bot-
den Co., and numerous other smaller companies (Tr. 4347-4857).

106. Compla,in!: counsel and their economist, Dr. Garoian, rely
largely on Commission Exhibit 629 to support their contentions that
Golden Grain engaged in monopoly pricing. Commission Exhibit 629
purports to show in graph form the national average retail prices of
macaroni in the United States during the period April 1960 through
June 1964 on a cents per pound basis, and also the retail prices
of macaroni in certain selected cities, to wit: Seattle, Washington;
Portland, Oregon; and San Francisco and Los Angeles, California,
during the same perlod (For convenience a copy of CX 629 is re-
pr oduced in the Appendix herein. ) Respondents emphasize that they
are a manufacturer and retail prices bear no necessary relationship
to a manufacturer’s prices, and that retail prices vary from city to
city. In their use of this graph, complaint counsel and Dr. Garoian
assume that any price changes by Mission were “reflected by Safe-
way and other Seattle retallels, in their prices to the consuming
public” (Complalnt counsel’s Proposed Findings, p. 52). This as-
sumption is not valid. That there is no necessary relationship be-
tween the average retail price per pound in Seattle and Mission’s
prices for macareni is shown on a graph submitted by Iespondcnts
(p- 93) [in fra] The graph illustrates that the retail price Increase in
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Seattle between 1960 and 1964 had no relationship to Mission’s prices.
The bottom line on the graph is the weighted average price per pound
of Mission’s 12/12-ounce or l4-ounce, 12/22-ounce or 24-ounce, and
6/4-pound macaroni and spaghetti on four dates.® These dates are
August 15, 1960 (the beginning prices) ; August 9, 1963 (the first of
two increases in 1963) ; and February 17, 1964 (the only increase in
1964 prior to June 1964, which is the final month that the macaroni
statistics were maintained by the Bureau of Labor Statistics. The
second line on the graph is the Bureau of Labor Statistics’ retail
price per pound of macaroni in Seattle for the period June through
December 1960; January through December 1963; and January

through June 1964).
COMPARISON BETWEEN THE AVERAGE PRICE PER POUND
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107. As shown on the foregoing graph,.Mission’s weighted average
price from February through June 1964 was 16.5¢ per pound, which
was an increase over 1960’s average price. (15.2¢) of only 1.3¢ per

3 Misslon’s average price per pound based upon a weighted average of 12/14-oz.,
12/24-0z. and 6/4-1b. sizes for §/5/60; 12/12-0%., 12/24-0z. and 6/4-1b. sizes for 8/9.and
10/15/63 and 2/17/64, assuming a ratio of sales of 209 12/12-0z. or 14-0z., 20% 24-0z.
and 149% 6/4-1b., which ratio is established by CX 518-46, 576-8, 580-8 and 591. Prices
for August 15, 1960-CX 124, Prices for August 19, 1963—CX 132. Prices for October 15,
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pound. However, the average retail price in Seattle increased from
approximately 23.5¢ per pound in the last half of 1960 to 28.4¢ per
pound in June 1964, an increase at retail of 4.9¢ per pound. This in-
crease of 4.9¢ per pound in the retail price cannot be charged to
- Mission’s pricing, whose average wholesale price per pound in-
creased only 1.3¢ per pound from August 1960 through June 1964.
Dr. Garoian evidently did not compare Mission’s prices with those
of other macaroni manufacturers or with the national average price
per pound charged by macaroni manufacturers in the United States
as shown on Commission’s Exhibit 653. (A copy of CX 653 is repro-.
duced in the Appendix herein [p. 153 herein].) Basing his conclu-
sions solely on the average retail price per pound as shown on Com-
mission’s Exhibit 629, Dr. Garoian concluded that the increase from
. 23.5¢ to 28.4¢ per pound at retail in Seattle during 1963 and 1964
must be blamed on the Mission Division. An analysis of the Mission
Division’s prices demonstrates that the slight increase of 1.3¢ per
pound in the Mission price during the period August 1960 to Febru-
ary 1964 was not the cause of the increase in retail prices in Seattle.
Actually, Mission’s slight increase of 1.3¢ per pound from August
1960 to February 1964 was 509 less than the increase in the average
United States manufacturer’s price during the same period, which
average price rose from 18.8¢ to 20.8¢ per pound from March 1961
through June 1964 (CX 653). - ' ‘

108. In his analysis, Dr. Garoian used average retail prices that
prevailed in the Los Angeles area. In order to demonstrate that the
relationship in retail prices between Seattle and Los Angeles is ac-
tually -far different from that assumed by Dr. Garoian (based
largely on Commission’s Exhibit 629), respondents have submitted
an additional graph, similar to the previous graph, but with two ad-
ditional lines. This second graph is reproduced and shown -on the
following page. The first two lines on the second graph are the same
as those on the first graph. The third line on the graph is the retail
price per pound in what Dr. Garoian described as “highly competi-
tive” Los Angeles. The fourth line is what the average retail price
per pound would be in Seattle if retailers in Seattle during the pe-
riod August 1963 through June 1964 had used the markup suggested

by complaint counsel of 30%.t

4 Complaint counsel state at D. 52 of their Proposed Tindings: ‘“The retail chains gener-
ally take a ‘markup’ on macaroni products that range from 259% to 30% above what they
pay for them.” Dr. Garoian estimated 28% to 319 markup (Tr. 4614).
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109. As can be seen on the preceding graph, if the retail price of
macaroni in Seattle had been determined by use of a 30% markup,
the retail price in Seattle in August 1963 would have been 22.1¢ per
pound. The price would have increased on October 15 to 23.1¢ per
pound, and to 23.6¢ per pound on February 17, 1964. These prices
would place the Seattle retail prices substantially under those of Los
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Angeles on the same dates. (The Los Angeles retail price per pound
was 24.8¢ in August 1963; 24.8¢ per pound in October 1963; and
24.3¢ per pound in February 1964 (CX 628-C-D).) The graph il-
lustrates that but for the fact that retailers in Seattle took a markup
of more than 40% dulan' the period August 1963 through June
1964, the Seattle retail price in 1963 and 1964 would have beul lower
than the Los Angeles price. This indicates that the Mission Divi-
sion’s prices were ecompetitive.

110. Dr. Gordon, respondents’ expert economist, was asked his
opinion as to the use of a retail price graph to determine whether a
manufacturer’s prices were monopolistic or an entry barrier, testified
as follows: -

A. Retail prices are some indication of retail behavior. No indication what-
soever of manufacturer behavior. Now, see, one of the things we have to keep
in mind is that there is no necessary relationship between a manufacturer’s
selling price and the later retail price. Remember the manufacturer’s prices
are very specific at a point in time he has charged so much for a product.
Now, that retail price is twice removed. This retail price is a price that
arrives at’the third decision center. In other words,  the manufacturer’' has
made his deeision in charging his prices. The wholesaler for a whole set of
independent and different reasons and for whatever affects him has arrived at
his price, then he-in turn sells to the retailer and we know that the retailer
ean have all sorts of reasons for the kind of price he uses, so really what you
are saying is that you are going to tell whether I am speeding down the free-
way because three cars up you have caught some other car. In other words,
there is no necessary connection between retail prices really ; I fail to under-
stand why this came in because it scemed to me that entered in the record are
the wholesale prices of the manufacturer. Here is what he did do if you want
to evaluate his behavmx take his prices and then say all ucrht maybe we can
draw some conclusion on the price movement of his selling price—

HEARING EXAMINER POINDLJTFR (mtelpmm") As compared to
other wholesalers.

THE WITNESS: As compared to other_manufacturers, you see, and even
there you might have problems of compalison

A. (Contmumv) But the idea of say mg after a produet goes through this
whole decision process by the w holesaler and then goes on.and goes through
another decision process at the retail andthen some statistical sampling of

retail prices rélates to the behavior of manufacturers, to. me this is sheer non-
sense. There is no connection, no necessary connection. ('I'r. 4945-46.)

111. Dr. Gordon further testified that an examination of Commis-
sion’s Kxhibit 629 shows that the variation in the retail price of
macaroni between early 1963 and the middle of 1964 was 5¢, but the -
variation in the Mission Division’s price of its most expensive prod-
uct, the 12/12-ounce size macaroni, varied only 2.2¢. Dr. Gordon fur-
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ther testified concerning Commission’s Exhibit 629, the retail price
graph, as follows:
... But I think the one point that would invalidate this graph—

HEARING EXAMINER POINDEXTER (interposing) : What exhibit® is
that?

THE WITNESS : This exhibit is 629.

By Mr. Coie:

(). Commission lixhibit 6297

A. Commission Exhibit 629.

The one thing that would invalidate this whole proposition if we had no
other evidence is the fact that from sometime in 1962 the Portland price went
down and had a general downward trend. In 63 the Seattle price had a rising
trend and crossed this Portland line. Portland had been above Seattle so what
you had here are Portland prices moving in the opposite directions from Seat-
tle but the testimony shows that bqth markets had identical prices from Mis-
sion during this period. This to me is enough to show that there is no neces-
sary relationship. ‘

112. In United States v. Aluminum Company of America, 148
F.2d 416 at 424 (2d Cir. 1945), Judge Learned Hand stated that
90% of the market “is enough to constitute a monopoly; it is doubt-
ful whether sixty or sixty-four per cent would be enough; and cer-
tainly thirty-three per’cent is not.” Paragraph Five of the complaint
sets forth six specific charges in which it is contended that Golden
Grain is now, and has been, engaging in various unfair acts, practices
or methods of competition in an attempt to monopolize and main-
tain a monopoly in the manufacture and sale of macaroni products.
The first of these charges is the acquisition of 49% of the stock of
Porter-Scarpelli Macaroni Company, 51% of the stock of Major
Ttalian Foods, Inc., and 100% of the stock of Oregon Macaroni
Company. The acquisition of 49% of the stock of Porter-Scarpelli
Macaroni Company was an incident to the acquisition of Mission
Macaroni Company in 1956. In other words, Mission Macaroni Com-
pany owned 49% of the stock of Porter-Scarpelli Macaroni Com-
pany at the time Golden Grain acquired Mission Macaroni Com-
pany. There is no allegation, evidence or contention that the
acquisition of Mission Macaroni Company was improper or illegal.
Golden Grain’s acquisition of Mission Macaroni Company in 1956
was investigated by the Federal Trade Commission. This investiga-
tion resulted in a letter of clearance by the Commission dated July
10, 1957 (RX 294). A short time prior to the acquisition of Mission
Macaroni Company, Golden Grain had attempted to sell its Seattle
plant to Mission Macaroni Company. This would indicate that
Golden Grain had no intention at that time to monopolize the dry
paste market in the Pacific Northwest. On August 8, 1963, Golden
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Grain purchased 51% -of the stock of Major Italian Foods, Inc., for
‘the sum of $20,000 (CX 19). Golden Grain claims that its acquisi-
tion of 5114 of the stock of Major Italian T oods, Inc., was mz‘xd’e_,f'o‘r
Jegitimate business purposes, to acquire. additional needed produc-
tion, and was not made with the intent to monopolize. . I urther,
‘Golden Grain states, and Mr. Harry C. Visse, Jr., a qgiﬁ;}iﬁed“publi.c
‘accountant whe participated. in an audit of Major’s books té'fi_ﬁqgl
that Major Italian Foods, Inc., was insolvent in J ung, July.
gust 1963, and on the.verge of bankruptcy (Tr. 5021), Major It lia
Foods, Ine., was also substantially,, oy‘erdrawn,;a‘t;jt»fl‘;lg:_-_l);a.l,l!;'!;(;,"_lflr.
5004-06 5 CX: 19-28).. Current liabilities exceede assets by $40,000
(Tr. 5021), and the only reason.Major, was still .in bysiness w, due
‘to the lenieney . of its creditors, (Tr. 5022).. During, the . period
April-July. 1963, Major Italian Foods, Inc.; was delingquent, in, the
payments of its:flour bills and began issuing a complicated serjes of
checks to- obtain: additional time for the payment ;of its bills fo
flour. Major would write a check on the bank payable Itg;'Me'i:Ii;hb,
Inc., for one. amount of a flour. invoice. Merlino,;_Il‘_l_c_.y,:.gi_s:,":zp; C‘orp'idr':h
tion owned by Ernest Merlino and his brother. Merlino,. Inc,, would
deposit Major’s check to the account.of Merlino, Iiﬁm.,;j_,n;:_;..;g'lviﬁeifgnt
bank and Merlino, Inec., would draw and send a check to the ﬂo\ur
company-in payment of the flour invoice. The flour company. Wvd.uld
then deposit- Merlino, Inc.’s check to its account, which was in
a different bank. than the Merlino, Inc., account, By .the- use of two
checks, Major was able to obtain the additional time required for the
-checks to clear the various banks (Tr. 3022-26). Coinmissio_n’s Ex-
hibits 721-725 and ‘Respondents’ Exhibits 272-274 are copies of
checks that were involved in the three-way transaction in the pay-
ment of flour bills. Mr. Merlino admitted that Respondents’ Exhibits
272, 273, and 274 were each handled twice by the bank and the rea-
son could have been that the first time they were deposited, for
collection they were returned by reason of insufficient funds (Tr.
- 8024-33). After Golden Grain acquired its stock in Major Ttalian
Foods, Inc., Golden Grain began obtaining some of its macaroni re-
quirements from Major Italian Foods, Inc.; this has enabled Major
Ttalian Foods to increase its production and operate its plant more
efficiently, adding approximately 1 cent per pound.to Major’s profits
(Tr.4242-43,4988-90). : o
113. The Oregon Macaroni-Company of Portland, Oregon, which
Golden Grain acquired in 1966, was a small company with macaroni
sales of $175,000 to $200,000- during the early 1960%, but in recent
years had lost some of its best accounts to Major Italian Foods, Inc.,
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and Porter-Scarpelli Macaroni Company, including the Fred Meyer
account (Tr. 4102; 4112). Mr. Staino, one of the owners and opera-
tors of Oregon Macaroni Company, testified, among other things,
that Oregon Macaroni was in financial difficulties and was going
broke owing to the fact that Major Italian Foods, Inc., and Porter-
Scarpelli Macaroni Company had obtained many of Oregon’s best
accounts (Tr. 4096-4111). By 1966, Oregon Macaroni’s sales had
dropped to a volume of approximately $80,000 per year, or about
114 per cent of the Pacific Northwest dry paste market. Its acquisi-
tion by Golden Grain made little change in the competitive nature
of the Pacific Northwest market and did not injure competition.
Golden Grain contends that Oregon Macaroni, like Major Italian
Foods Company, Inec., was a failing company and also Golden Grain
was interested in purchasing Oregon Macaroni to provide it with a
reliable source of production. Today Golden Grain purchases ap-
proximately 60% of the production of the Oregon Macaroni plants.
(Tr. 4240).

114. Findings under subparagraph (2) of Paragraph Five of the
complaint to the effect that the Mission Division purchased competi-
tors’ products from certain retail stores and substituted therefor
Mission Division’s products have been previously made herein. The
substitutions of Mission’s products for those of its competitors were
made at the instance of and request of the respective store owners.
Findings have also been made with respect to the allegations of sub-
paragraph (3) of Pargraph Five of the complaint to the effect that
the Mission Division reduced prices for the purpose of gaining entry
into stores. It has been found that this was the general practice of
the Mission Division’s competitors, more especially Major Italian
Foods Company, Inc. The evidence does not establish that the Mis-
sion Division originated such a practice but that it merely indulged
in such practice on occasion by attempting to meet, but not to beat,
the prices of its competitors. Also, by the end of October 1957, the
Mission Division had voluntarily discontinued ‘the 5% discounts or
rebates to some customers. They have not been resumed and there is
no likelihood that they will be resumed in the future. With respect
to the allegations in subparagraph (4) of Pargraph Five of the
complaint to the effect that the Mission Division engaged in price
wars to injure and destroy competitors, it has been found that the
Mission Division reduced its prices from time to time to meet the
price competition of its competitors, and especially Major Italian
Foods Company, Inc., and not with the intent to injure Major Ital-
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ian Foods Company, Inc., or any other competitor. The allegations
of subparagraph (5) of Pargraph Five of the complaint that Mis-
sion charged a higher price for macaroni in western Montana than
in Washington and Oregon during 1962 and 1963 were established
and respondents do not deny these allegations. However, the evi-
dence shows that these price differentials were voluntarily elimi-
nated after August 1963 and thre is no evidence to show that these
discriminatory practices have been resumed. Also, it does not appear
that these geographical price discriminations injured or had any
harmful effect on competition because, during 1962 and 1963, sales
by Golden Grain’s competitors increased, while Golden Grain’s sales
decreased (CX 765-767). Although these price discriminations vio-
lated Section 5 of the Federal Trade Commission Act, an order
against these practices is not necessary since they were voluntarily
discontinued in 1963 and not resumed.

115. The allegations in subparagraph (6) of Paragraph Five of
the complaint to the effect that Golden Grain sold macaroni below
cost with the intent to injure and eliminate competition have not
been established. The circumstance that Major Italian Foods, Inc.,
incurred losses in 1962 and 1963 cannot, under the evidence, be im-
puted to Golden Grain. A preponderance of the evidence shows that
Major Italian Foods, Inc., began business in 1957 with prices for
macaroni and paste products below those of the Mission Division
and continued to cut prices below those of Golden Grain, granting
rebates, discounts and allowances below the prices shown on Major’s
published price lists. The actual selling price of Ma]or s paste prod-
ucts cannot be determined from the face of the invoice which Major
Italian Foods issued to its customer because of these hidden rebates,
discounts and allowances. On the other hand, Golden Grain observed
its published price lists and the prices shown on its invoices were the
actual prices which Golden Grain received for the merchandise.
Even Dr. Garoian, the Commission’s expert economist, who had tes-
tified that he had read the transcript of the testimony compiled
prior to the date of his appearance as a witness on July 23, 1968
(Tr. 4483), admitted on cross-examination that, to his knowledge,
Golden Grain’s actual selling price of its macaroni products did not
deviate from the amount shown on its invoice (Tr. 4623). The viola-
tions of the Federal Trade Commission Act by Golden Grain Maca-
roni Company found herein were voluntarily discontinued long
prior to the issuance of the complaint. They have not been resumed,
and it is not likely they will be resumed in the future. Under the
circumstances, a cease and desist order is not necessary.



150 FEDERAL TRADE COMMISSION DECISIONS
Initial Decision 78 F.T.C.
CONCLUSIONS

1. Golden Grain’s acquisition of 51% of the stock of Major Ttalian
' TFoods, Inc., in August 1963 gave Golden Grain controlling interest
in that company. Major’s share of the macaroni sales of paste manu-
facturers located in the Pacific Northwest in 1963 was approxi-
“mately 20%. At that time, the Mission Division’s share of that mar-
ket was approximately 44¢%. Golden Grain’s acquisition of 51% and
"majority control of the stock of Major Italian Foods, Inc., increased
Golden Grain’s total ‘share of that market to approximately 64.
This was contrary to the intent and policy of the Clayton ‘Act, as
afnended, and an tnfair method of competition in commerce in vio-
lation of Section 5(a) (1) of'the Federal Trade Commission  Act
(F.T0. v. Brown Shoe Co., 384 U.S. 316, 321-22(1966) ). That the
Congress was concerned with the possible danger to the ‘American
“economy in unchecked corporate expansions through mergers is ap-
“parent from the legislative history of the 1950 amendment to Sec-
“tion 7 ‘of the Clayton Act; and this concern is still evident in 1969.
© A$ stated by the Supreme Court in Brown Shoe Co. v. United
States, 370 U.S. 294 (1961) (at p.315): : o
. The domin{mt theme’ pérvadin‘g coh’gfésé'iOllal, consideration of the 1950
amendments was a féar of what was considered to be a rising tide of économic
concentration in the American economy. . . . ‘Other considerations cited in sup-
port of the bill were the desirability of retaining ‘“local control” over .industry
and the protection of small businesses.
And at page 317, the Court said :

Third, it is apparent that a keystone in the erection of a barrier to what Con-
gress saw was the rising tide of economic coneentration, was its provision of
authority for arresting mergers at a time when the trend to a lessening of com-
petition in a line of commerce was still'in its inqipiency. Congress saw the process
of concentration in American business as a dynamic force; it sought to assure
the Federal Trade Cpmmissiml and the courts the power to brake this force at
its outset and before it gathered momentum.

9. Accordingly, a provision in the order to be entered herein will
direct that Golden Grain divest itself of the 51% of the stock of
Major Italian Foods Company, Inc., that Golden Grain acquired in

August1963. - ’ L ' C

3. All acts of the individual respondent Paskey DeDomenico dis-
“closed in the record herein were performed in his capacity as presi-
dent of Golden Grain Macaroni Company and not as an individual.
There is 1o evidence to indicate that Mr. DeDomenico will not abide
" by any order to be issued in this proceeding. Therefore, the com-
plaint against Mr. DeDomenico as an individual will be dismissed.’ -
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4. In all other respects the allegations of the complaint should be

dismissed.
ORDER

1t is ordered, That Golden'Grain Macaroni Company, a corpora-
tion, and its subsidiaries, officers, directors, agents, representatives,
employees, successors and assigns; shall; within one (1) year from
the date of service upon it. of. this order divest, absolutely and in
good” faith, to a purchaser or hasers 0 be ¢ approved by the Fed-
eral Trade Commission, all stock, assets or other interest heretofore
acquned by Golden Glaln Macarom Company from 1\1‘1]01* Itfmlnn

,,,,,,

Company purchased from that compwny in Autmst 1963

It is. furthér ordered, That, Golden Gmm Mmcmom Company
shall not sell ar’transfer, dn‘ectly or-indirectly, any of s‘ud stock,
assets or other interests’ herem ordered divested to anyone who is, at
the time of dlvestlture, an oﬂicer or director of or under the control
or direction of Golden G1a1n ‘Macaroni Company or any of its sub-
sidiaries or affiliates.

It is further orclereo’ That, pending dlvestlture, Golden Grain
Macaroni Company shall not make any changes in. the assets of
Major Italian Foods: Company, Inc., which would impair its ability
to manufacture or sell macaroni products, or its market value.

1t is further order ed, Th‘xt ‘Golden Grain Macaroni Company, for
a period of ten, (10) years ‘from the date of service of this order,
shall net acquire; dir: ectly or indir ectly, through subsidiaries or oth-
erwise, 'without the prior approval of the F Fedewl Trade Commission,
the whole or any part of the stoclx, assets ‘or other interest of any

manufacturer of macaroni or related paste products:

1t is further ordered, That within sixty ((60) days from the date
of service upon it of this ordeI and each smty (60) days thereafter
until it has fully complied with the provisions of this order to di-
vest, Golden Grain Macaroni Company shall file with the Commis-
sion a report in writing setting forth in detail the manner and form
in which it proposes to comply, is complying or has complied with
the provisions of this order to divest. Said compliance report or re-
ports shall include a summary of all contracts and negotiations with
potential purchasers of the capital stock, assets or other interests to
be divested under this order, the identity of all such potential pur-
chasers:and copies of all written communications. to and from such
potentnl purchasers. S ’

470-536—73——11
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1t is further ordered, That the complaint herein against the indi-
vidual respondent Paskey DeDomenico be, and the same hereby, is,

dismissed. .
It is further ordered, That, in other respects, the allegations of
the complaint herein be, and the same hereby are, dismissed.
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OPINION:-OF 2R oM AMISSION
JANUARY 18, 1971

By Dixon, Commissioner:

This matter is before the Commission on cross appeals of counsel
supporting the complaint and respondents from the hearing examin-
er’s initial decision and order filed April 30, 1969.

Respondents are Golden Grain Macaroni Company (Golden

Grmln) ‘and its president and principal owner, Paskey DeDomenico,
named both as an individual and as an officer of Golden Grain.
Complaint charges respondents with violating Section 5 of the Fed-
-eral: Trade Commission Act by attempting to monopolizg and main-
talnlnfr a monopoly in the manufacture, sale, and dlstrlbutlon of dry
e products in the Pacific Northwest and the State {of Hawaii
The complaint alleges lespondents engawed in the following specific
“monopolistic practices: acquiring or gammu control of three specifi-
cally-described competltors operating in the Racifie- Neorthwest, with
:the purpose or effect of enhancing their already dominant position
and: eliminating such competition as may have existed between such
‘competltors, pulchasmor competltms prodlwts and substituting their
‘own; reducing prlces with the purpose of gaining entry into retail
stores; engaging in extensive price wars in order to lessen competi-
tion; engaging in geographical price!discriminations; and selling
dry paste products below cost, or at 11nreflsonab]y low prices, with
“the intent or under circumstances Where the effect has been, or may
be, to eliminate competition.

The examiner held that the evidence was sufﬁment to sustaln only
two allegations of the complaint E_;md ordered that the remaining
“charges be dismissed. He ruled that Golden Grain’s acquisition of
Major Italian Foods Company was:.contrary to the intent and policy
of Section 5, and ordered respondents to divest their interest in the
firm. He also included in his order a ten-year prohibition against
the acquisition by respondents’ of the assets of any firm manufactur-
ing macaroni or related paste products without the Commission’s
prior approval. The onlyrother allegation which the examiner held
to be sustained by .the-evidence was that respondents had engaged in
‘a geographical price discrimination in 1962 and 1963. Although he
concluded that the discrimination constituted a violation of Sectlon

5 of the Federal Tragde Commlssmn Act, he ],ireﬂl th‘m‘r:“because no ac-
tml injury resulted from the discrimination, and because the prac-
tice had been voluntarily discontinued, an order to cease and desist
was unnecessary. Respondents appeal as to all rulings against them,
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and complaint counsel appeal as to all the dismissed allegations of
the complaint. , ' .

The examiner’s findings respecting the general history of the cor-
porate respondent, and the broad nature of the invelved industry,
are not controverted. Golden Grain manufactures, sells, and distrib-
utes macaroni, spaghetti, and noodles, which are collectively known
as dry paste or as macaroni. Respondent also produces and markets
dry paste convenience dinners. This is a processed dry paste product
packaged with an appropriate sauce and designed for easier and
quicker preparation than the traditional macaroni product. Golden
Grain operates plants producing these macaroni products in San
Leandro, California; Seattle, Washington; and Bridgeview, Illinois.
In 1966 its volume of sales for all products was $25,494,000, and for
macaroni products (excluding convenience dinners), $8,409,000. Its
customers include wholesale grocery companies, retail grocery chains,
restaurants, schools, hospitals, and military installations.

The initial decision contains the following description of the mac-

aroni product and its method of manufacture:
There are approximately 40 or more varieties or shapes of macaroni and spa-
ghetti products produced today, in three basic types, generally characterized as
“long goods,” “short goods,” and “coil products.” Each of these three basic
shapes are in either the egg (noodle) or non-egg category (Tr. 175, 832, 1680).
The basie ingredients used in manutacturing macaroni dry paste products are
flour (preferably durum wheat or semolina wheat flour) and water. The flour
is mixed with water and run through an extruding press, then placed in a die
S0 as to give the mixture the desired shape. The shaped dough is then placed
in a heated dryer for varying periods of time. After drying, the macaroni
product is then placed in packages, polyethylene film bags or paper boxes.
Macaroni plants today are fully automatie, including the packaging machinery
(Tr. 701-02, 3654-55). (1.D. 83)

Respondents first produced dry paste in San Francisco in 1912.
The product was then marketed in boxes and sacks containing no
less than 10 pounds of macaroni products. This method of packag-
ing by bulk was changed when, in the 1930%s, respondent Paskey
DeDomenico introduced to California cellophane bag containers,
which were displayed on small racks, another innovation of respond-
ents. In addition, the packaging of macaroni in this manner enabled
respondents, for the first time, to label their products with the
Golden Grain brand name. An apparent consequence of this im-
proved method of merchandising and brand identification was re-
spondents’ advance from approximately tenth largest producer in
northern California, to second, and then, when the largest producer
ceased operations after its plant was destroyed by fire, to first in
1951.
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Golden Grain’s production and distribution of macaroni products
were restricted to northern California until 1941 when its San Fran-
cisco plant was destroyed by fire, and the company purchased, to
meet production needs, an abandoned macaroni plant in Seattle,
Washington. However, the entire output of the Seattle plant was
shipped to northern California, and it .was not until 1943 that re-
spondents began to market even a small portion of their seattle pro-
duction in the Pacific Northwest. More extensive marketing efforts
were undertaken in the Pacific Northwest with the opening, in 1951,
of the San Leandro plant. Yet, by 1954, Golden Grain had sales of
only $458,095 in the Pacific Northwest, and a net loss of $90,304. By
1955, its camulative loss reached approximately $355,235. As a conse-
quence, respondents attempted to sell their Seattle operation to Mis-
sion Macaroni Company, a Seattle producer of dry paste. When this
proved unsuccessful, respondents acquired, in June 1956, another Se-
attle manufacturer, Favro Macaroni Company. Favro’s yearly sales
had been approximately $250,000, and the purchase price paid by
Golden Grain was $50,000, together with a commission of 5% on all
sales to Favro’s old customers. i

For a variety of reasons, the owners of Mission Macaroni decided,
in 1956, to sell their interest in the firm. In September of that year,
respondents purchased this Seattle competitor and have operated 1t
as a corporate division. Respondents thus added the Mission brand
to their Golden Grain brand. Mission had several years before ob-
tained 2.49% interest in a Portland, Oregon, macaroni manufacture
(Porter-Scarpelli Macaroni Company), so, with the purchase of Mis-
sion, respondent also obtained a minority interest in this second
company. '

In 1957, Joseph Merlino, one of the four owners and operators of
Mission Macaroni prior to its sale to Golden Grain, began again to
manufacture macavoni in the Seattle market through the newly-
formed Major Ttalian Foods Company. By 1960, Major’s sales were
$622,000; by 1961, $852,000. During this period, Golden Grain’s an-
nual sales decreased from $2,302,504 in 1957 to $1,994,000 in 1960.

Although Major’s gross sales were impressive, its earnings were
not. During the period 1961-1962, its losses were so great that Mer-
lino decided to sell the company, and in August 1963, respondents,
through their wholly owned subsidiary, Manteca Bean Company,
purchased 51% of Major, and obtained an option to purchase the
remaining shares. Golden Grain, in 1967, notified Major of its intent
to exercise the option. However, the sale of the remainder of the
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Magor shares had not been consummated when the record in this
proceeding was closed.?

In 1966, Oregon Macaronl Company, a relatively small producer
operating out of POItlandz Oregon, was put on the market for sale,
and respondents, outbidding Porter-Scarpelli, purchased the com-
pany for $66,000, plus an eniployment contract for its two owners.
Approximately 60% of the Oregon Macaroni production has been
taken by respondents. The remainder has been sold to the institu-
tional trade. This was respondents’ final acquisition. '

I. Monopolization

Generally, to sustain a’ monopolization charge, it must be shown
that the respondent has obtained monopoly power in the relevant
market, and that the power was obtained by willful acquisition.or
maintenance, as distinguished from growth or development as a con-
sequence of a superior produect, business acumen, or historic accident.
United States v. Grinnell Corporation, 384 U.S. 563 (1966). This de-
cision defined monopoly power as the capacity to control prices or
exclude competition. This capacity, the Court further pointed out,

may be inferred from the “predominant share of the market” pos-
sessed by the defendant.

TFollowing the lead of Grinnell, complfunt counsel would have us
infer respondents monopoly power from their predominant market
share. Essential, of course, to market share findings is the determi-
nation of the precise boundaries of-the geographical and product
markets. The examiner failed to make findings in this regard, but
assumed arguendo that the geographical market was the Pacific
Northwest and the product market, dry paste. Using these markets,
the examiner, after careful consideration of the record, made fully
substantiated market share findings. We adopt these market share
findings to the extent that they coincide with our geographical and
product market findings, which we turn to next.

Geographical Market. The complaint charges respondents with en-
gaging in unfair practices in the Pacific Northwest and in the State
of Hawaii. The Pacific Northwest is defined in the complaint as Or-
egon, Washington, Idaho, and the western half of Montana. No sub-
markets are described or referred to in the complaint, but complaint

1 Ernest Merlino, in an affidavit filed with the Commission on December 10, 1969, repre-
sented that respondents (through Manteca Bean Company) in a proceeding before the
Federal District Court for the Western District of Washington are seeking specific per-
formance of the option, and the Merlino family, in a counter claim, are asking for rescis-
sion of the 1963 agreement of sale of the 51% interest in Major.
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counsel maintained at the hearings and in their briefs to the Com-
mission that, together with the larger relevant market of the Pacific
Northwest, there are three relevant submarkets: (1) western Wash-
ington (the greater Seattle-Takoma area); (2) central and eastern
Washington and Montana; and (3) western Oregon (Portland-Eu-
gene, or an area slightly larger than the Willamette Valley).

With respect to the larger market, the examiner observed, “Cer-
tainly, as a practical matter, the dry paste manufacturing trading
area is . . . no smaller than the one circumscribed in the Commis-
sion’s complaint.” (I.D. 82) He did not find that this was a rele-
vant market and gave some indication that he thought that the mar-
ket should be larger. He summarized and appeared to give credence
to the testimony of respondents’ expert witness who believed that
Alaska should be included in the Northwest market, as dry paste
manufacturers located in the Northwest are the sole source of supply
to that state.2 (LD. 79) He testified further that manufacturers as
far away as 3,000 miles from the Seattle market compete in that
city, and said generally that if a firm is efficient, even though it is
Tlocated several thousand miles from the Pacific Northwest, it could
compete in the Pacific Northwest with less efficient firms.?

(LD. 80) ‘ ' C

The appropriateness of the Pacific Northwest as a geographical
market in which to determine whether respondents possess monopoly
power turns on the significance of transportation costs to outside
producers. In this connection, it is important to understand that all
flour (with water, the only essential ingredient in the manufacture
of dry paste) used in the Pacific Northwest is shipped from Minne-
apolis. The Pacific Northwest firms’ cost advantages derived from
freight savings therefore must be considered alongside any cost ad-
vantage to firms operating at or near the source of flour—Minneapo-
lis. . :

The record shows that the freight costs for a firm producing dry
paste outside the Pacific Northwest are so high that any cost advan-

* The Pacific Northwest firms supply Alaska for the reason that the state is too sparsely
populated to support efficiently a macaroni manufacturer, and so Alaska's retailers turn
to suppliers in the closest markets, which include the Pacific Northwest. It does not follow
that any producer (and there is none) with facilities in Alaska could effectively compete
in the Pacific Northwest. This testimony, therefore, has no bearing on the question
whether the Pacific Northwest is a relevant geographical market.

3 Respondents point out that because dry paste is sold on a delivered pricing basis
buyers purchasing from respondents in Seattle pay the same as their Spokane buyers.
Respondents conclude from this that the delivered pricing system encourages entry by
lessening the importance of freight cests. This is not the case as outside firms still must
absorb the higher freight costs.
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tages (Whether derived through its size of operation or its location
near the source of raw nmterlal or both) are such that a firm out-
side the area cannot effectively compete with one located within the
Pacific ‘Northwest. In other words, freight costs constitute a barrier
sufﬁcwntly high to forestall entry by firms with productlon facilities
outside the P‘tmﬁc Northwest. This was the experience of the dry
paste producer, ‘The Creamette Company. Creamette, as found by
the hearing examiner, enjoyed optimum cost advantages. Its plant,
with ‘an annual production capacity of 32,000,000 pounds of dry
paste, enjoys a cost advantage of 1.6¢ per pound or, apprommfxtely,
10% over respondents whose' facility produces an annual maximum
of 10,000,000 pounds. Even with this cost advantage and that de-
rived from its location at the source of flour, Creamette’s costs at
Seattle exceed those of respondents by from 3 to 5 percent. Crea-
mette’s representatlve attributes this cost difference to transportatlon
costs. Not ‘surprisingly, Creamette’s overall cost disadvantage is re-
flected in its share of sales in Seattle: just 1%. It is clear then that
neither économies of scale nor close proximity to the source of the
raw material (flour) neutralizes to any significant extent the cost of
shipping dry paste into the Pacific Northwest. We conclude that the
Pacific Northwest constitutes a separate relevant geographical mar-
ket for the purpose of determmmO‘ respondents monopoly power.

- We agreé with the hearing examiner that complaint counsel have
not made a convincing showing that the three geographical areas de-
scribed above constitute relevant submarkets. First, the record fails
to show that transportation costs between one and another of the
three areas is so great in relation to the overall cost of dry paste as
to make these areas separate submarkets. The contrary is indicated
by the evidence that both Major and respondents, although operat-
ing exclusively out of plants in Seattle, sell a significant amount of
their products to retailers in the three alleged submarkets. If trans-
portation costs were significant, we would not expect Seattle produc-
ers to enjoy such a large share of sales in Portland (where Porter-
Scarpelli operates a plant) and Spokane (the operational base of the
U.S. Macaroni Company). :

To further support their contention that the three areas constitute
geographical submarkets, complaint counsel point up what they term
“distinctive  characteristics” of the three areas: different
manufacturers dominate in each of the three areas and different
prices prevail in each.
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* Complaint counsel employ a chart tracing retail prices of maca-
roni from April 1960 to June 1964 in San Francisco, Portland, Seat-
tle, Los Angeles, and the United States average to show that differ-
ent. prices prevailed in the three geographical areas. Assuming the
accuracy of the exhibit, its relevance is questionable. Differing retail
prices may reflect the structural configuration of the retail food
market and have no connection with. wholesalers’ or manufacturers’
prices in the particular areas. In other words, the graph does not
necessarily show that prices differed at the manufacturing level in
the three geographical areas. ‘

As to complaint counsel’s contention that different wholesalers sell
in the three areas, respondents maintain that the distributional areas
of the wholesalers overlap, and that these areas do not coincide with
the boundaries of the alleged submarkets. But even if we should
agree with complaint counsel as to the facts, we see little relevance
as to the areas wholesalers restrict or are restricted in their sales.
Like retailers, wholesalers may have limitations on the areas in
which they sell that have no relevance to the sale of the product at
the manufacturing level. A wholesaler may, because of limited as-
sets, storage facilities, local law, or a myriad of other factors, dis-
tribute in a restricted area. This area does not necessarily become a
relevant submarket or market with respect to the manufacturer. .

On the other hand, it is important to know whether different man-
ufacturers of dry paste products operate in the three geographical
areas. Complaint counsel contend that a different manufacturer dom-
inates in each. This may be the case, but its importance is greatly
lessened by the fact, as already noted, that in each of the areas
Major and respondents also share a sizeable portion of the market.
There is not then o different group of sellers in each area (which
would tend to show that submarkets exist), but only the same firms,
or some of the same firms, sharing several geographical areas in dif-
ferent proportions. This fact is also the answer to complaint coun-
sel’s contention that product differentiation makes the areas distinct
submarkets. Unquestionably, brand preference by consumers within
a geographical area may serve to exclude outside producers, and to
make the area a relevant market or submarket. But complaint coun-
sel do not prove that such product preferences exist by showing only
that in each avea a different brand is first in sales. Moreover, com-
plaint counsel fail to square their contention respecting product dif-
ferentiation with the fact that most of the Pacific Northwest
producers are in each of the three alleged submarkets. We conclude
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therefore that complaint counsel have failed to show that the three
areas constitute relevant geographical submarkets. -

Product Market. At issue here is whether the relevant product
market should be limited to dry paste products*, as complaint coun-
sel contend, or whether it should include convenience dinners, as
urged by respondents. Again the examiner discusses the contentions
of complaint counsel and respondents, but fails to come to any con-
clusion, although he appears to be favorably dlsposed to respond-
ents’ argument. (1.D. 83 85)

Deternnnatwe of this issue is the showing by complaint counsel
that there is no' significant cross-elasticity of demand between con-
venience dinners and dry paste. Respondents’ own representative tes-
tified, in this connection, that numerous price increases and decreases
of dry paste products in a portion of the relevant market (Seattle)
brought about no corresponding increase or decrease in the volume
of sales of convenience dinners. Indicative of the extent of the non-
elasticity is the fact that during the period about which this witness
testified, the price of respondents’ dry ‘paste products increased by
25%. Respondents have failed to make any showing which tends to
contradict this evidence. In the context of the monopoly charge,
then, any producer of dry paste would not be inhibited in initiating
price increases (i.c., exercising monopoly power) by the presence: of
macaroni convenience dinners: We find therefore that dry paste is a
separate product market. ’

Concentration. Tn 1963, five firms manufactured dry paste prod-
ucts in the Pacific Northwest: Mission and Major in Seattle, Por-
ter-Scarpelli and Oregon Macaroni in Portland, and U.S. Macaroni
Company in bpol\ane. (LD. 80)

The examiner found that, in 1968, Major’s share of the North Pa-
cific market (which, unhl\e the Northwest Pacific market, does not
include Idaho or western Montana) was 13.8% °; Porter-Scarpelli’s,
22.8% ; U.S. Macaroni’s, 14.6% ; and all other brands, 14.8.% (L.D.
89) Golden Grain had 84% of the market so that in 1968, with

4 There appears to be no dispute that there is no significant quality difference between
the dry paste products of the manufacturers involved herein.

5 These figures are based on market surveys made for respondents by A. C. Nielson.
Although no representative of A, C. Nielson testified, the record shows the reports to be
reliable. Respondents have since 1958 based marketing decisions on the reports; and on
the several occasions when they checked actual shipment figures against Nielson’s esti-
mates, they found the Nielson estimate to be within 214 9, of the actual shipping figures.
TFurther, the surveys were not prepared for this or any other litigation.
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Major's 13.8%, respondents. had. no more than 47.8% ° of the dry
paste sales in the North Pacific market. With the inclusion of west-
ern Montana and Idaho, that figure decreased, although to a small
extent, as ‘Major’s and: Golden Grain’s share in those markets was
less than:in the North Pacific market as a whole. (LD. 89) How-
ever, Oregon Macaroni’s share is to be added. The examiner found
that it was 1.6% at- the time of the acquisition, while complaint
counsel maintain it was between 8 and 4 percent. Respondents con-
tend that by 1968 the firm’s share had declined as it had lost consid-
erable sales to Porter-Scarpelli. Even if we should find that com-
plaint counsel’s figures are correct, a 3 to 4 percent increase in
respondernits’ market shares would not affect the outcome of this case
insofar as the monopoly charge is concerned.

The ‘dry. paste market in the Pacific Northwest was, in 1968, as
thus: deseribed, oligopolistically structured, and- we, without more,
cannot. reasonably infer from a market so constituted that respond-
ents had: the capacity to raise prices or exclude competitors.” More-
over, our:findings relative to performance and conduct, two further
indicators- of . market power, do not sustain the monopolization
charge. As to performance, Golden Grain’s profits, the record shows,
are no: higher than the national average or those of competing firms
in the Pacific Northwest. Complaint counsel -point out that respond-
ents’ return on investment exceeds the national average. However,
the figures that respondents used (and these figures are relied upon
by complaint counsel) to calculate return on investment relate to all
of resporidents’ product lines, e.g., convenience dinners. This would
explain the seeming inconsistency in respondents’ higher return on
investment than the industry as a whole, without a corresponding
more favorable profit margin. We therefore rely upon the profit
margin figures and find the return on investment figures of no value.

¢ Porter-Scarpelli’s share of the market is not included as part of respondents’, although
respondents own 499 of the shares of that company. On one hand, respondents have made
no attempt to control or influence this concern’s operations. On the other, Porter-Scar-
pelli’s competitive activity is likely to be inhibited by the looming presence of respondents
as a large minority shareholder. So it is not a complete and accurate description of the
market to say that respondents, in 1968, had 47.8% of the market, and thereby imply that
the remaining shares acted as a countervailing force to whatever control over prices that
was derived by respondents from their 47.8¢ share of the market. We direct ourselves
to this pro_blem' in a different context below.

7 A firm with roughly 50% of the market might possess monopoly power if the remain-
ing firms, for some reason, were competitively impotent vis-a-vis the major firm. Such
might be the case if the major firm possessed capital assets far in excess of those of its
competitors, in 2 market where assets were essential to competitive vitality; or if the
dominant firm marketed a product with a strong consumer preference over its rivals’,
or if the remaining portion of the market was divided in small fragments, so that no one
firm represented a meaningful countervailing force to the pricing activities of the domi-
nant firm. However, none of these circumstances, nor any similar one, was shown to exist
in the relevant market here.
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The only record showing relating to conduct which bears on mar-
ket power is that immediately following the Major acquisition re-
spondents’ prices increased by 25%. Presumably, complaint counsel
intend for us to infer from this increase that the acquisition gave
Golden Grain the power to raise prices. This is a possible inference
but not a necessary one. The price increase may be viewed as a natu-
ral economic reaction in the market resultlnrr from the removal of
the firm (Major) that had depressed prices to an unrealistic level.
Supportive of this view are the increases in cost of flour ‘and labor
that preceded the 25% rise in price, and which presented a sound
business reason for the increase in prices after Major was no longer
of competitive 1mportance. Also significant is the fact that respond-
ents’ profit margin was not enhanced to a level above that of the in-
dustry average by the price increase. Accordingly, we reject the in-
ference that the price increase evinced respondents’ capaclty to
increase prices. ;

Relevant to the question of market power is respondents’ market
position at the time of their acquisition of M‘L]OI‘ (in 1963), as com-
pared to the most recent date (1968) shown in the record. In 1968,
Golden Grain had 50.6% of the market; Major, 13.8%, giving re-
spondents a total of 64.4%.* By 1968, thelr combined share. dropped
to 47.8%, a decrease of 25.7%. YVh‘Ltever market power respondents
possessed as a result of the acquisition, or otherwise, it was not so
great that it allowed them to maintain their market share between
the period 1963 and 1968.

In summary, neither respondents’ conduct nor their performance
tends to rebut the inference that they operate in an oligopolistic
market, an inference we draw from the market shares of respondents
and the1r competitors.?

5 Complaint counsel, in their proposed findings, maintained that respondents’ market
share in 1966 was 69.8%. This was based on two exhibits (CXs 507 and 509) which the
examiner found to be deficient. Complaint counsel make no attempt to reconstruct these
exhibits but say that, even using the examiner’s figures, it can be shown that respondents’
share of the relevant market was monopolistic. Complaint counsel say the examiner found
that respondents’ market share in 1963 was 579%. However, what the examiner said was
that Commission exhibits 283 and 767 show Mission’s and Major’s combined market shares
in 1964 were 579%. The examiner does not make this his finding but says that respondents
contend that this figure (579%) is exaggerated because it does not include sales outside
the Pacific Northwest or a number of brands sold in that market.

® Barriers to entry which are discussed at length in the initial decision and in the briefs
to the Commission would be relevant only if we found that respondents’ market share
was so0 large that they enjoyed monopoly power. For, if the barriers were not high, the
potential entrants would operate as a deterrent to price increases and demonstrate re-
spondents’ incapacity to exclude competitors (the earmarks of a monopolist). In the same
way, if we concluded that respondents’ performance or conduct was that of a monopolist,
we would measure entry barriers so as to gauge better the market power of respondents.
But since we have found that under none of these tests (structure, performance or con-
duct) do respondents have the ability to exclude competitors or raise prices, it is not
necessary for us to determine what the record shows respecting entry barriers.
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II. Attempt to Monopolize

We consider next the charge that respondents attempted to mo-
nopolize dry paste sales in the Pacific Northwest. To sustain the at-
tempt to monopolize charge, complaint counsel must show that re-
spondents specifically intended or planned to monopolize the sale of
-dry paste in the Pacific Northwest. United States v. United Shoe
Machinery Corp., 110 F. Supp. 295 (D.C. Mass. 1953), aff’d per cur-
iam, 347 U.S. 521 (1954)."° Because this is not a case where respond-
ents have obligingly verbalized or documented their state of mind
relative to their conduct, it is necessary to examine the practices of
respondents to determine whether we can infer from them the re-
quisite intent to monopolize.'* Then, if we should find the specific
intent, we must determine whether there was a “dangerous probabil-
ity” that the practices and conduct of respondents would lead to
monopoly.

The alleged practices to which we turn to determine specific intent
relate generally to respondents’ pricing activities and to a series of
acquisitions made of competing dry paste manufacturers in the Pa-
cific Northwest.

The Acquisitions. Respondents’ growth in the Pacific Northwest
was effected almost entirely by acquisition. We have already related
the uncontroverted findings describing the acquisitions at pages
155-57. Further findings, and these were not entirely accepted by
complaint counsel, relating to the acquisitions were made, as fol-
lows: the hearing examiner found that respondents’ acquisition of
Mission was effectuated to meet their floundering financial condition,
and coincidentally Mission’s owners were intent upon leaving the
macaroni business. He further found that the acquisition of 49% of

_the stock of Porter-Scarpelli was incidental to that of the Mission
acquisition. (It will be recalled that Mission owned this stock at the
time respondents acquired Mission.)

According to the initial decision, the Major and Oregon Macaroni
acquisitions were made in part to meet the loss of a portion of re-
spondents’ production facilities resulting from the condemnation by
Washington State of one of respondents’ two Seattle plants. Both

10 Complaint counsel would have us infer from the market structure the existence of the
specific intent. But only if we had found that respondents were monopolists would such
an inference be reasonable. C

11 Complaint counsel cite the. testimony of Ernest Merlino, of Major, that respondents’
pricing practices were designed ‘““to set us [Major] broke—get us out of the macaroni
picture.” The president of Golden Grain, to whom Mr. Merlino ascribed the above state-
ment, specifially denied having made it.
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Major and Oregon Macaroni, the examiner further found, sought
the sale of their facilities because of the financial distress of their
respective companies.

These further findings are of some relevance, as they tend to show
that in making the acquisitions it was not respondents’ sole purpose
to gain monopoly power. However, it would not be inconsistent with
these findings to conclude that the acquisitions were made for the
overriding purpose of gaining monopoly power in the Pacific North-
west. Still, the mere showing that the acquisitions were made (espe-
cially in the context of a respondent’s need to remedy the loss of
production facilities) is not evidence, standing alone, from which
we can infer specific intent. We look then to respondents’ pricing
practices.

The Pricing Practices. Complaint counsel contend that respond-

ents’ pricing practices were intended to drive Major from each geo-
graphic area in which it operated, and that these practices
succeeded, since the firm was made insolvent. Major was forced, as a
consequence, to sell a controlling portion of its shares to respond-
‘ents. The nature of these pricing practices, as described by com-
plaint counsel, were as follows:
In response to the efforts of this new entrant [Major] to gain a share of the
market, respondent engaged in a series of selective price cuts, confining its
lower prices to the specific areas in which that new firm operated. That firm,
continuously moving into new areas of the Pacific: Northwest in an effort to
plunt or escape respondent’s discriminatory low prices in those selected areas,
was pursued by respondent and ultimately required to face, in the summer of
1963, a pricing pattern that was below cost for its most popular size packages
throughout the entire Pacific Northwest. While its market share had risen
from zero (as a new entrant) in 1957 to approximately 20% of the Pacific
Northwest in 1963, this pattern of below-cost, discriminatory pricing (higher
prices were being charged by respondent in other parts of the country) ulti-
mately pushed it to the edge of bankruptey and forced it to sell 509% of its
stock to respondent on August 8, 1963. (CC Br. 2-3)

The crucial question here is not whether respondents sold one or
more of their numerous different macaroni products, in their great
variety of packages and sizes, below cost. For even if we should find
that respondents’ sales were below cost, if we find further that they
acted defensively in reaching such a pricing level, their conduct will
not be illegal because of the absence of the requisite predation.!?
On the other hand, if respondents drove prices downward, to a level
above their cost, but to a level so low as to result in Major’s near in-

1z The .courts bave said that predatory intent may be inferred from the fact that sales
were made below cost. This inference, however, does not arise when there is evidence
that the below-cost level was reached defensively as a response to price cuts of com-
petitors. . ’
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solvency, we could reasonably infer from such an act that they at-
tempted (.., specifically 1ntended) to monopolize dry paste sales.
What we must determine then is whether respondénts were responsi-
ble for pushing prices downward to the level that eventually re-
sulted in Major’s near insolvency.*

To show that respondents priced and promoted their products in
such a manner that they (and not a third party or Major) were re-
sponsible for driving prices downward, complaint counsel rely upon
the testimony of Ernest A. Merlino.** Merlino testified on direct ex-
amination that respondents acted with the predation necessary to
sustain the attempt to monopolize charge. He testified, in brief sum-
mary, that because of consumer preference for respondents’ Mission
brand, a 5% differential existed between the price of that brand and
the price of Major’s brand and respondents’ other brands. As a. con-
sequence, if Major did not maintain the 5% differential, not only
would the company lose sales to the Mission brand, but to respond-
ents’ three other brands. The witness testified that this could place
Major in an “untenable” position.'s '

He further testified that approximately two weeks after MaJor en-
tered the market, respondents lowered their prices on some 40 maca-
roni items. However, Major continued to underprice the Mission
label by 5% and its sales rose beyond expectations. But by 1962, ac-
cording to Merlino, respondents’ previously initiated (in 1960) price
cuts leachcd a level below Major’s costs, and Major could no longer
sustain the 5% price differential. In addition to the price cuts, he
testified that respondents engaged in heavy advertising and in a pro-
motion whereby one case of Golden Grain macaroni was given free

13 Major entered the market as an independent in March 1957. By 1960, its sales were
$226,000; by 1961, $3852,000. By contrast, respondents’ sales in 1957 were $2,302,504;
in 1960, $1,994,000. Thus, if Major was injured by respondents’ pricing practices it was
not because it allowed sales to be diverted or lost, but because it matched respondents’
prices or underpriced respondents, and these prices were at a level which was unprofitable
to Major.

14 The complaint describes other practices that, if engaged in by respondents, would
tend to establish the requisite specific intent, but again, this would be the case only if
the record shows that respondents initiated or were responsible for such practices. As an
example, respondents are charged with engaging in a territorial price discrimination.
Iiven if we should find that respondents charged a higher price outside of the Pacific
Northwest market for their dry paste products than in that market, we could not properly
infer from this practice the requisite of predatoriness to the attempt to monopolize charge
if the record shows that respondents’ lower price in the Pacific Northwest was brought
about to meet the pricing or promotional practices of Major or some other competitor
in that market. Therefore the testimony of Merlino is essential to complaint counsel’s
attempt to monopoly case with respect to these other alleged practices in the complaint.

15 The examiner made extensive findings to show that Major’s list prices were generally
lower than those of respondents, that Major engaged in numerous price promotions not
shown on its invoices or on its price lists, and that Major, not respondents, initiated the

price cuts.
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Northwest and that deviations from its published list price, if they
existed at all, were unusual. The Import of Merlino’s testimony was
clear: that we need only look at the list prices of Major and. of re-
spondents to know that Major’s price cuts were in response to those
of respondents. Yet it was developed, through cross-examination of
the witness and numerous documents which he verified, that Major’s
list prices rarely reflected its actual price to customers and that
price uniformity was very much the exception.s Accordingly, we
concur with the hearing examiner that this witness’ testimony
should be disregarded.

Further, even if we believed the witness’ testimony, including, of
course, what developed on cross-examination, it is clear that Major
extended price concessions on an individual, od hoc basis, unrelated,
it appears, to the prices charged by respondents. As noted, the wit-
ness broadly stated that Price concessions were in response to Golden
Grain’s prices, but in the numerous individual cases to which his at-

that is, that Major’s prices were set in response to the prices of com-
petitors other than respondents, or as a result of the inducements of
its customers. Thus, complaint counsel’s reliance on Merlino’s testi-
mony to establish the attempt to. monopoly charge is misplaced for
the reasons that the witness is not credible and his testimony—even
if it were believed—faﬂsto.support the contention that respondents
were responsible for prices reaching the low level that complaint
counsel contend brought about Major’s insolvency.
* * 2 3 2 #

There remains to be considered the complaint charge that respond-
ents monopolized, or attempted to monopolize, the sale of dry paste
in the State of Hawaii. With respect to the monopolization charge,

ket share of respondents in Hawaii. The examiner found that, in
1968, respondents’ share was 4.2%, while complaint counsel contend
that it was 62.1%. The discrepancy is accounted for by the fact that
complaint counsel include in calculating sales in Hawaii macaroni
produced by respondents’ San Leandro plant, while the examiner in-

16 For cxample, when queried as to how the Price to a customer could be determined,
Merlino testified that “it is a combination of everything,” including “the invoice and the
check that was returned [by the customer] and the promotional allowance that was given
credit on the card.” Even Major's salesmen’s €xpense accounts had to be considered as
the salesmen often advanced a discount directly to customers and were reimbursed through
their expense billing. Clearly, Major’s list price had only a remote connection to the
actual price to itg customers.
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cluded ‘only the sales of macaroni produced by respondents’ Seattle
plant. The examiner is clearly in error, as the monopolization charge
is not restricted by the-complaint to sales of macaroni out of re-
spondents’ Seattle plant. Further, we agree with complaint counsel
that, in. most circumstances, a 62. 1% share of the market would give
respondents the- capacity: to control prices or exclude competitors,
and, hence, monopoly power. :

There is, however, substantial uncertainty as to the accuracy of
the exhibit (CX 284) upon which complaint counsel rely to establish
market shares in Hawaii. The exhibit states that the total sales of
dry paste in Hawaii for 1963 was $409,595, and for 1966, $421,996.
The latter figure does not include sales of any firms operating plants
in Hawaii, and complaint counsel maintain that no macaroni manu-
facturer operated plants in Hawali after 1963. The Census of Manu-
facturers shows_that ten establishements, located in Hawaii, pro-
duced dry macaroni (excluding convenience dinners and canned
macaroni) with a value of $1,500,000 in 1967, while twelve establish- -
ments produced a value of $1,022,000 of dry paste in 1963. A portion
of this production may, of course, have been shipped to other mar-
kets in close proximity to Hawaii, placed in inventory or disposed of
in some way other than by sale for resale at the retail level in the
relevant market. Still the discrepancy between the universe used in
OX 984 and the Census figures is so great that we cannot reasonably
rely upon the exhibit for market share findings. Accordingly, we
must affirm the examiner’s dismissal of the charge that respondents
monopolized dry paste sales in Hawaii.

As to the attempt to monopolize charge, complaint counsel again
have failed to show that respondents acted with the requisite specific
intent. Complaint counsel contend that Golden Grain engaged in a
territorial price discrimination (Z.e., higher prices on the mainland
than in Hawaii), and that respondents sold their dry paste products
below cost on the Island. Putting aside the question whether these
contentions have been sustained by the evidence, we find that com-
plaint counsel have failed to connect the practices, generally, with
any increase in respondents’ market shares, or, specificically, with
the financial difficulties of Eagle Macaroni Company, at one time the
Island’s largest manufacturing concern, and apparently the only
possible victim of respondents’ pricing practices in Hawaii. What
the record shows is that Eagle became insolvent as a result of its
inefficient operation, its management’s inattention, and production
stoppages brought about by internal operational problems. We there-
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fore conclude that the record does not sustain the attempt to monop-
oly charge with respect to Hawaii.
* *# # * * * *

‘We turn next to the question, do the acquisitions and pricing
Practices alleged in the complaint as the means by which respond-
ents attempted to monopolize or maintained a monopoly position
constitute “unfair methods of competition” in and of themselves
and, 1if so, is an order proper ? ‘

Four. of respondents’ acquisitions are challenged by complaint
counsel. The first, in point of time, was respondents’ 1956 acquisition
of Mission Macaroni Company. A threshold issue here is whether an
order affecting this acquisition would vary to a fatal extent with the
allegations of the complaint.” The examiner found, in this connec-
tion, that “there is no allegation, evidence or contention, that the ac-
quistion of Mission Macaroni Company was improper or illegal.”
(1.D. 146)

Generally an order is not considered to vary fatally from a com-
plaint unless it comprises a substitute dispute which respondent
“could not have anticipated, and which he had no opportunity to
meet.” Armand Co. v. Federal Trade Commission, 84 Fed. 2d 978,
974 (2nd Cir. 1936). In line with this holding, section 3.15(a) (2) of
the Commission’s Rules of Practice states: _

Conformance to cvidence.—When issues not raised ‘by the pleadings or notice

of hearing but reasonably within the scope of the original complaint or notice
of hearing are tried by express or implied consent of the parties, they shall be
treated in all respects as if they had been raised in the pleadings or notice of
hearing; and such amendments of the pleadings or notice ag may be necessary
to make them conform to the evidence and to raise such issues shall be
allowed at any time.
We look then to the complaint to determine whether the Mission ac-
quisition was reasonably within the scope of that pleading. In perti-
nent part, the complaint charged that respondents had “adopted and
followed the continuous practice of acquiring various competing
macaroni manufacturers in the Pacific N. orthwest, for the purpose or
with the effect of enhancing, or making more secure, its already
dominant position in such area and eliminating such competition as
may previously have existed ¥ * *» (Emphasis added.) The com-
plaint then specifies the three acquisitions that fall within this
description.

7 Noné of the other alleged practices or acquisitions considered herein were similarly
challenged by respondents.
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It is clear that the Mission acquisition was not within the scope of
the complaint—first, for the reason that it is not one of the three
specifically described acquisitions, and, second, because the complaint
is directed to those acquisitions made after respondents had gained a
dominant position. As already noted, respondents had but 15% of
the market at the time of the Mission acquisition, so it was the Mis-
slon acquisition that placed respondents in their allegedly dominant
position.

Respondents could not reasonably have anticipated a challenge to
* their Mission acquisition, and we therefore agree with the examiner’s

holding rejecting complaint counsel’s argument. _

Mission, when it was acquired by respondents, owned 49% of the
shares of Porter-Scarpelli.®* Complaint counsel seek to have re-
spondents divest themselves of this interest. The examiner ruled in
favor of respondents, first because ‘the Commission, in 1957, wrote to
respondents that it had no objection to the acquisition. In this regard,
the record establishes that, in 1957, the Commission’s Secretary wrote
Golden Grain informing it that the Commission had “examined” the
acquisition of Mission and that the Commission “contemplates no fur-
ther action . . . at this time and it [the file] is accordingly closed.”
The letter continued, however: “You are advised further that the Com-
mission reserves the right to reopen this matter if additional evi-
dence or subsequent developments warrant such action.” The exam-
iner found that the Porter-Scarpelli acquistion was incidental to
that of the Mission acquisition and so reasoned that the clearance
extended to the former acquistion.

The examiner further found that the 49% interest obtained by re-
spondents constituted an investment, relying on the contention of re-
spondents that Golden Grain had never exercised or attempted to
exercise control over the company.

As noted above, the so-called clearance letter reserves to the Com-
mission the right to reopen the file should “ecither additional evi-
dence or subsequent events” warrant it. Respondents’ acquisitions,
following the clearance letter, unquestionably constitute such “subse-
quent events” and justify the Commission’s reopening of the matter
and exposing the Porter acquisition again (assuming it was consid-

~ered along with the Mission acquisition) to our serutiny.-

The examiner’s findings that the 49% interest of- Porter-Scarpelli
represents an investment does not, as complaint counsel argue, en-

& The Porter-Scarpelli acquisition was specifically challenged in the complaint and 1s
within its seope. Respondents do not contend otherwise.
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tirely beg the question. Section 7 of the Clayton Act in pertinent
part reads:

This section shall not apply to corporations purchasing such stock solely for
investment and not using the same by voting or otherwise to bring about, or
in attempting to bring about, the substantial lessening cf competition. (Empha-
sis added.) )

However, given the relationship of the firms involved here (i.e.,
major competitors in an oligopolistically structured market) and re-
_ spondents’ percentage of ownership in Porter-Scarpelli (i.e., 49%),
the acquisition was bound to affect the operations of respondents in
a way that an acquisition made “solely” for investment would not.™
Respondents can reasonably be expected to hesitate in engaging in
vigorous competition with Porter-Scarpelli as it might jeopardize
their investment.?* These facts make respondents more than just
investors. In other words, when an acquisition will necessarily af-
fect, the competitive behavior of the two involved firms, it cannot be
said that the sole purpose of the acquisition was for investment.
Purpose cannot be divorced so completely from effect.

Even if respondents’ 49% non-contrelling interest in Porter-Scar-
pelli should be deemed solely an “investment” within the exempting
provision of Section 7 of the Clayton Act, at any future time re-
spondents may come into control—either by an acquisition of an-
other 2% interest or by some other means. Because this threat con-
stantly hangs over the market and represents a potential means of
monopolization or further substantial lessening of competition, we
hold that retention of the 49% interest in Porter-Scarpelli amounts
to an incipient violation of the antitrust lJaws and therefore a viola-
tion of Section 5 of the Federal Trade Commission Act. As stated 1n
Federal Trade Commission v. Brown Shoe Co., 384 U.S. 316, 322
(1966) : “[OJur cases hold that the Commission has power under
Section § to arrest trade restraints in their incipiency without proof
that they amount to an ontright violations of Section 3 of the Clay-
ton Act or other provisions of the antitrust laws.”

As to the question whether the acquisition may substantially lessen
competition, when a firm acquires a competitior in an oligopolisti-

19 Whether an acquisition is or is not for investment must be determined by objective,
not subjective, standards. The investment exception otherwise could be employed to make
Section 7 a nullity. :

20 Although Golden Grain might be willing to shave its price to some extent to obtain
or retain customers in the face of competition from Porter-Scarpelli, there would loglcally
be some point at which vigorous price competition would reduce Golden Grain’s marginal
profits so low that it would prefer to forego sales and allow Porter-Scarpelll to take the
business at a higher price, knowing that 499, of profits:made by Porter-Scarpelli at that
higher price would inure to its own benefit.
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cally structured market, and both firms have a substantial share of
the market, the requisite injury is presumed, and detailed economic
analysis is not necessary. Z.g., United States v. Philadelphia Na-
tional Bank, 374 U.S. 321 (1963). Here, of course, unlike the cases
from which this rule has been drawn, the acquired firm maintains a
degzree of independence. Nonetheless, the relationship between the
two firms is such that it probably will, if it has not already, inhibit
the competitive vigor of the firms, vis-a-vis one another, and in any
event poses a clear threat of eventual control by one firm over the
other. The examiner’s ruling on the Porter-Scarpelli acquisition is
therefore reversed and respondents will be ordered to divest them-
selves of their interest in Porter-Scarpelli.

Respondents’ next acquisition was that of Major. The examiner
found that Major’s share of the market at the time of the acquisi-
tion, in 1963, was approximately 20% and Mission’s, approximately
449, so that the acquisition increased respondents’ share to 649% .21
The examiner concluded that the acquisition was contrary to the in-
tent and policy of the Clayton Act and of Section 5 of the Federal
Trade Commission Act. His order would require respondents to di-
vest their 51% interest in Major. :

Unquestionably, the acquisition was anticompetitive to a substan-
tial degree, and respondents do not contend otherwise. Instead, they
maintain that the failing company doctrine obtains. To support
their defense, respondents contend that the acquisition was for the
legitimate purpose of obtaining an additional source of supply of
dry paste; that Major, at the time of the acquisition, was insolvent
and near bankruptcy ; that an established dry paste producer, with a
plant outside the Pacific Northwest, had decided against purchasing
Major, and that no other purchasers were available.

The examiner failed to discuss this defense, but he did find that
American Beauty Macaroni Company, a producer of dry paste out-
side the Pacific Northwest, turned down the opportunity to acquire
Major; and that Major’s production facilities were acquired to meet

2 As already noted, respondents’ share of the market declined to 47.89, by 1968. In
Fruehauf Trailer Co., No. 6608, FTC, May 28, 1965 [67 F.T.C. 8781, respondent argued
that its declining shares of the relevant markets, following two. challenged acquisitions,
demonstrated that the acquisitions did not have the effect of substantially lessening
competition. Because Fruehauf retained a dominant position and the same relative
position vis-a-vis its nearest competitors in the relevant markets, the fact that its
market shares declined did not refute “the basic anticompetitive features of the
challenged acquisitions.” Similarly, here, the decline in respondents’ market share
did not meaningfully alter the anticompetitive aspects growing out. of the challenged
Aacquisitions. Golden Grain retained its dominance in 1968 with 47.8% of the market;
the remaining firms continued as relatively minor factors in the market : Porter-Scarpelli
with 22.89, U.S. Macaroni with 14.6%, and all others with 14.89,.
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respondents’ anticipated shortage resulting from the condemnation
of one of their plants.

Complaint counsel point out that respondents knew of the con-
demnation six years before it took place, and contend that the real
purpose of the acquisition was to gain control of all production fa-
cilities in the relevant market. Complaint counsel do not challenge
respondents’ contention that Major was on the brink of bankruptcy
but contend that the company’s financial difficulties were brought
about by the pricing practices of respondents. We have already de-
termined that the record does not show that respondents were re-
sponsible for Major’s insolvency, and we reject this last contention
of complaint counsel. : :

To support their contention that they were the only available pur-
chaser, respondents rely solely on the testimony of Paskey De Do-
menico, president of Golden Grain. Respondents’ counsel asked him,
on direct examination, “In 1963, prior to August [when Major was
acquired] was there any prospective purchaser, to your knowledge
of the Major Italian Food Company besides yourself?” He re-
sponded, “No.” (Tr. 5028.) This testimony, standing alone, is en-
tirely inadequate to establish that Major made a good faith effort to
find a less objectionable purchaser than respondents. First, there is
nothing in the record that shows that De Domenico had reason to
know what efforts Major made to sell its assets to interested parties
other than respondents and American Beauty. The witness’ testi-
mony was, in short, without benefit of adequate foundation.

Further, the record indicates that firms other than respondents
were likely prospects to purchase the Major assets. We know that
several large dry paste manufacturers sell their products in the Pa-
cific Northwest, but their sales are relatively small because they do
not operate plants. in that market and shipping expenses place them
at a cost disadvantage. Minimally, we would expect that Major
would have approached these firms. Then too, irrespective of Major’s
financial difficulties, it should have been attractive to potential pur-
chasers. Its share of the market was significant; its Majorette label
had gained consumer acceptance (five years after the acquisition it
was still being marketed) ; and its production facilities were efficient
(respondents contend that its acquisition was in part made to obtain
these facilities). Therefore, because the record fails to show a good
faith effort on the part of Major to sell to a party other than re-
spondents, respondents cannot avail themselves of the failing com-
pany defense. Consequently, having found that the Major acquisi-
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tion was anticompetitive to a substantial degree, we will order
respondents to divest themselves of their 51% interest in Major.

The last acquisition by respondents to be considered is that of Or-
egon Macaroni Company. This is a relatively small company with
one production machine whose output is approximately $180,000
worth of dry paste products annually. Respondents acquired Oregon
Macaroni in 1966 for $66,000, together with an employment contract
for its owners. The examiner found that this acquisition did not con-
stitute a violation of Section 7, as Oregon had only 114 % of the dry
paste market and so the acquisition, he concluded, “made little
nothing in the record that shows that De Domenico had reason to
(1.D. 148). :

Complaint counsel appeal the ruling, arguing that Oregon’s share
of the Pacific Northwest market was 4.4%, and that, given the high
degree of concentration in that market, the prevention of any in-
crease in concentration, however slight, is important.

Respondents contend, on the other hand, that Oregon Macaroni
was a failing company. The. examiner made no findings in this re-
gard, and again the record fails to show that no other prospective
purchasers were available. What the record does show is that Por-
ter-Secarpelli offered to buy Oregon Macaroni for substantially the
same price and under the same terms as were given by respondents.??

The only question then is whether Oregon Macaroni’s share of the
market was so insignificant that its acquisition did not, or probably
would not, result in a substantial lessening of competition. Generally
a dominant firm’s acquisition of a competitor with even a relatively
small share of the market may substantially lessen competition if
the market is highly concentrated, which it was here. United States
v. Aluminum Co. of America, 377 U.S. 271 (1964). We therefore
find that the Oregon Macaroni acquisition is a Section 7 type viola-
tion. The examiner’s ruling is reversed and respondents will be or-
dered to divest their interest in Oregon Macaroni.

Together with the divestiture of respondents’ interest in Porter-
Scarpelli, Major and Oregon Macaroni, we will order respondents to
make no further acquisition without prior approval of the
Commission. This provision is necessitated by respondents’ history
of growth through acquisitions. '

22 This s not to say that Porter’s acquisition of Oregon would not have contravened
Section 7; the offer is noted only to show that the company was attractive to other
potential purchasers.

That Porter-Secarpelli sought to purchase Oregon Macaroni at the same time as re-
spondents tends to show that the two firms were not entirely inhibited by the minority:
holdings of respondents in Porter-Scarpelll. It does not show, however, that the independ-
ence evinced here extended to other equally important areas of competition (e.g., pricing)
and that the apparent independence will continue.
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Together with the acquisitions, respondents are charged with en-
gaging in five monopolistic practices relating generally to price dis-
crimination, predatory pricing, and product substitution.?® Of these,
the examiner held that the record established only the territorial
price discrimination, but found it unnecessary to issue an order with
respect to the violation. He reasoned that the territorial discrimina-
tion was voluntarily discontinued after August 1963, and found that
“it, does not appear that these geographical price discriminations in-
jured or had any harmful effect on competition because, during 1962
and 1963, sales by Golden Grain’s competitors increased, while
Golden Grain’s sales decreased.” (ID. 149) We agree that the com-
plaint should be dismissed as tot he territorial discrimination
charge, but not for the reasons advanced by the hearing examiner.
There is no record support for the abandonment defense. We have
no reason to believe that respondents would not resume the terri-
torial discrimination. In fact, respondents have come forward with
no assurance that the practice will not be continued, nor have they
even argued that the charge should be dismissed because it was dis-
continued. ' :

The examiner’s conclusion that the discrimination could not have
the requisite competitive effect because Golden Grain’s sales declined
while those of its competitors rose is erroneous. Competitive injury
may result even though the sales of the allegedly injured parties
have increased. The Court in Utah Pie Company v. Continentol
Baking Co., 386 U.S. 685, 702 (1967), said: « [W]e disagree with its
[the Court of Appeals’] apparent view that there is no reasonably
possible injury to competition as long as the volume of sales in a
particular market is expanding and at least some of the competitors
in the market continue to operate at a profit.” Significantly, the sales
of the allegedly injured party increased during the period of the
price discrimination, yet the Court did not dismiss the complaint.

Nonetheless, because there is no showing of a causal connection be-
tween Major’s financial difficulties and the pricing practices of re-
spondents in the Pacific Northwest (the geographical area where the
lower prices were charged), we sustain respondents’ appeal from the
examiner’s ruling that a territorial price discrimination of the type

22 More specifically, the practices alleged were as follows: (1) that respondents substi-
tuted their products for that of their competitors, (2) that respondents reduced prices
of products to some grocers to gain entry, (3) that respondents engaged in price wars
in order to injure competition, (4) that respondents engaged in territorial price dis-
criminations, (5) that respondents sold their dry paste products below cost or at an
unreasonably low price, with predatory intent.
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proscribed by Section 2(a) of the Clayton Act, as amended, was es-
tablished: : :

The examiner’s findings respecting the other practices are sup-
ported by the record, and we adopt them. He found generally that
respondents, to the extent that they engaged in product substitution
and the alleged pricing practices, did so defensively. Complaint
counsel do not contend otherwise, but argue that it is an unfair
method of competition for a dominant and We]l4established firm
(¢-e., respondents) to meet each price concession and other promo-
tions of a new entrant (.., Major) “on the nose.” The new entrant,
they say, cannot survive in such circumstances. We need not decide
the validity of this argument as the record does not support the un-
derlying factual contention. What the record shows is that respond-
ents engaged in promotions and price concessions in order to put the
brakes on their declining market position. o

* * * % * * %

The two jurisdictional issues raised by respondents can be quickly
disposed of. They are: (1) can respondents be held to have violated
Section 5 of the Federal Trade Commission Act because of an
acquisition within the scope of Section 7 of the Clayton Act, and
(2) can the Commission order divestiture where it finds a violation
of Section 5?

Respondents do not maintain that case or statutory law requires,
when the challenged practice falls within the scope of Section 7,
that that section of the Clayton Act must be specifically pleaded ; in-
stead, they urge that they have been prejudiced by the omission.2
But respondents fail to demonstrate how the omission has preju-
diced them, and the record shows that the contrary was the case. Re-
spondents, throughout the hearing, recognized that the individual
acquisitions were being challenged as separate Section 7 violations
and offered evidence relevant to a Section 7 charge.?s

As to the second jurisdictional issue raised by respondents, that
Section 5 does not give the Commission power to order divestiture,
Pan American World dirways, Ine. v. United States, 371 U.S. 296
(1963), is dispositive. There the Court said (in considering the

2 Respondents do not contend that complaint counsel used Section 5 to avold the
burden of proving any substantive provision of Section 7. Indeed, the substantive test
applied in determining whether a Section 5 violation has occurred here is not in any
way different than the standard customarily applied under Section 7 of the Clayton Act.

% With respeet to the Mission acquisition, respondents did not offer evidence relevant
to Section 7, and we have rejected complaint counsel’s challenge of this acquisition. But
we did this because the acquisition was not adequately described in the complaint, not
because the complaint failed to charge the appropriate statute.
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power of the CAB under the Civil Aeronautics Act, at statute,
which, like the Federal Trade Commission Act, gives the Board the
power to issue a cease and desist order) that the CAB has the power
to fashion the appropriate relief, including the power to order di-
vestiture. The Court stated generally, “[T] he power to order dives-
titure need not be explicitly included in the powers of an administra-
tive agency to be part of its arsenal of authority . . . .” 371 U.S. at
812, n. 17. Clearly, then, there can be no doubt that the Federal
Trade Commission Act gives this agency the power to, when appro-
priate, order divestiture.

Complaint counsel appeal from the examiner’s ruling that the
order be dismissed as to respondent Paskey De Domenico as an indi-
vidual. Because our order relates solely to respondents’ acquisitions
and not to the monopoly charges or alleged pricing practices, there
is no good reason for applying the order to De Domenico as an indi-
vidual, and so we sustain the examiner’s ruling in this regard.

For the reasons set forth herein, the appeals of counsel supporting
the complaint and respondents are denied in part and granted in
part. The initial decision, modified to conform with this opinion,
will be adopted as the decision of the Commission.

Commissioner MacIntyre did not participate.

Conimissioners Kirkpatrick and Jones filed a concurring state-
ment. ‘

CONCURRING STATEMENT
JANUARY 18, 1971

By Kmxratrick, Chairman, and JoNEs, Commissioner:

We concur fully in the findings and conclusions of Commissioner
Dixon’s opinion, except as noted hereafter. Specifically, we join in
the conclusions that the Major and Oregon Macaroni acquisitions
were “anfair methods of competition” in violation of Section 5 of
the Federal Trade Commission Act, that the continued holding of
the Porter-Scarpelli stock is an incipient violation of the Antitrust
laws and therefore a present violation of Section 5 of the Federal
Trade Commission Act, and that these violations warrant the order
of divestiture issued in this case. But in our view, the supporting
basis for our divestiture order is stronger than that developed by
Commissioner Dixon; we believe that his opinion substantially un-
derstates the share of the market attributable to Golden Grain, and
that if that share is properly computed, respondents will be shown
to possess monopoly power, achieved as a result of a monopolization
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process which can only be remedied by the required divestiture of
each of respondents’ former competitors.

Monopoly Power

Commissioner Dixon attributes to respondents a 1968 market
share of 47.8%, arrived at by combining the market shares of Mis-
sion and Major. In our opinion, the market share of Porter-Scarpelli
(22.8% ) should also be included, for reasons that were recognized by
Commissioner Dixon in a somewhat different context.! Although
Golden Grain holds only 49% of the stock of Porter-Scarpelli, this
degree of ownership is sufficient to produce a community of interest
between the two companies, and this common interest warrants their
treatment as a single firm for market shave analysis.? As thus
treated, the Mission-Major-Porter-Scarpelli share was 70.6% in 1968,
which is sufficient to raise a presumption of monopoly power.?

1See pages 172-73, supra, wherein Commissioner Dixon discusses the manner in
which the respondents’ possession of the Porter-Scarpelli stock may substantially lessen
competition or tend to create a monopoly.

2 We reject the examiner's finding that respondents’ interest in Porter-Scarpelli consti-
tuted an investment only, because there had been neither exercise nor attempt to exercise
control over the company. Wholly aside from the question of control, the holding of. this
stock was bound to affect the operations of both firms in a way that makes untenable
a belief in their competitive independence. As Commissioner Dixon has noted, “Respond-
ents can reasonably be expected to hesitate in engaging in vigorous competition with
Porter-Scarpelli as it might jeopardize their investment.” Thus, respondents’ ownership
of slightly less than half of Porter-Scarpelli will necessarily affect competitive behavior in
a manner that warrants treating them together for structural analysis purposes.

Buttressing our conclusion in this regard is testimony in the record which strongly
suggests (1) frequent meetings between executives of Golden Grain and Porter-Scarpelli
for discussion of topies which included the price of paste products, and a 5% service
and distribution allowance offered by Porter (Tr. 1739-41); and (2) indications of
interest by respondents in obtaining majority control of Porter soon after its acquisition
of the Porter stock (Tr. 1945, 2000). It is also significant that Porter-Scarpelli no longer
sells in the State of Hawaii, as it did before World War II (Tr. 1764) ; nor does it now
produce a convenience dinner as it once did (Tr. 1595-96).

Respondents have pointed to price competition between Golden Grain and Porter with
respect to the Safeway account, suggesting that this indicates the competitive independ-
ence of these two firms. But it is impossible to determine from the record before us
whether these two firms lowered their prices in response to each other or in response to
third parties competing against both of them. Respondents”also suggest that independ-
ence is evidenced by the fact of competing offers to purchase Oregon Macaroni in 1966.
But that one instance of independent conduct offers no assurance that independence
extends to other more important forms of competition (e.g., pricing), or that any inde-
pendence will continue in the future.

3The examiner quoted Judge Learned Hand, in United States v. Aluminum Co. of
America, 148 F. 2d 416, 424 (2d Cir. 1945), for the proposition that 90% of the market
“is enough to constitute a monopoly ; it is doubtful whether sixty or sixty-four per cent
would be enough; and certainly thirty-three per cent is not.” The percentage held by
respondents, under our analysis, falls somewhere between the ‘‘certain” and the “doubt-
ful” measuring points. But as suggested infra, there are other factors which add con-
siderable strength to the monopoly power presumption that we consider appropriate,
factors cconcerning entry barriers, market performance, addition of the share of Oregon
Macaroni, and other structural considerations.
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Under our analysis, it is necessary to comsider the existence of
other factors which may either confirm or rebut the presumption.
that arises from respondents’ market share. The most important such
factor in this case is entry barriers. If barriers to entry are low and
unimportant, then the existence of numerous potential entrants on
the edge of the market would effectively preclude respondents’ con-
trol of price or exclusion of competition and thus would rebut the
presumption of monopoly power. Dut in this case, the record reveals
the existence of high and significant barriers to entry into the dry
paste market in the Pacific Northwest, and this fact strengthens the
monopoly power presumption based on market share. ‘

Complaint counsel contend that there are three significant barriers
to entry relevant to this case: freight costs, other cost barriers (e.g.,
higher selling costs of new entrants, and smaller sales volume pre-
venting shipment in carload lots), and product differentiation.’ Re-
spondents contend that entry is “easy,” and they dispute the impor-
tance of each of the alleged entry barriers, primarily by a showing
of economies of scale and locational advantages with respect to flour
mills as factors off-setting the cost advantages and consumer prefer-
ence enjoyed by established firms. The examiner agreed with re-
spondents on these points, and we do not entirely disagree. But in
our opinion, the examiner failed to place in proper perspective each
of the various factors that are relevant to this issue. The record es-
tablishes the following facts: (1) transportation costs inhibit compe-
tition from firms outside of the Pacific Northwest area;® (2) new
entrants face significantly higher selling- costs than established
firms; ¢ (3) successful entry will generally require either a substan-
tial price concession or greatly increased advertising in order to
counteract established consumer preferences.” On the other hand, the -

+ Complaint counsel alleged as a fourth entry barrier the respondents’ pricing practices,
but the briefs on appeal are concerned with the other three listed above.

5 See the discussion of the Creamette Company ‘in the section on Geographical Market,
text pp. 15859 supra, indicating that in spite of economies of scale and proximity to floar
supply, Creamette’s costs at Seattle exceed those of respondents by 3 to 5%, because of the
transportation cost factor. (Tr. 2076.)

6/There was testimony to the effect that extra selling costs could raise the cost of entry
into a new market for the first time to as much as 309 more than the cost of selling
in an existing market (Tr. 1703). )

7 The record suggests the necessity of a price concession of at least 109, (Tr. 1225-26),
and it also indicates that concessions of 20% or higher are not always effective in over-
coming the market power of deeply entrenched brand preferemces (Tr. 1286, 1709-10).
With respect to increased advertising, a representative of LaRosa & Sons, one of the
largest macaroni manufacturers in the country, testified that, whereas his firm speunds
approximately 7% to 89 of its total sales volume each year on advertising, his firm
was currently spending more than 209% of its sales on advertising in the newly-entered
Los Angeles market (Tr. 3741). LaRosa entered that market in 1962, and it has not yet
reached the “break-even point” (Tr. 3744, 3748), indicating that the barrier of product
differentiation requires a substantial and long-term investment to be overcome.
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record also establishes that (1) proximity to a flour mill (which re-
duces the cost of transporting raw material) .gives. to' some outside
firms certain cost advantages over firms that are located right in
Seattle; ¢ and (2) there are significant economies of scale which
malke it feasible for at least some very large macaroni companies
with plants on the east coast to sell in the Pacific Northwest, and
some of these firms are already selling in that market (albeit with
insignificant market shares).” But these two factors are, in our view,
clearly insufficient to fully outweigh the effects of the entry barriers
that were shown to exist. In fact, the existence of significant econo-
mies of scale is a double-edged sword; it is an additional entry bar-
rier in some respects.’® Thus, proper resolution of the entry barrier
issue would bolster our conclusion that respondents are in possession
of monopoly power.

Respondents contend that Golden Grain’s market performsnce, in
terms of profit and price levels, is' inconsistent with monopoly
power, but the record does not support his claim. Concerning the
level of profits, respondents’ rate of return on stockholders’ equity in
the year following the acquisition of Major was 33.5%, compared. to
the industry average of about 10%. Respondents properly criticize
the use of these figures, because they are based on respondents’ con-
solidated rate of return for all of its products, whereas the Mission
Division accounted for a'relatively small percentage of respondents’
overall sales.* Complaint counsel replies that although the Mission
Division accounted for roughly 20% of the firm’s overall sales in
1966, it accounted for about 50% of the total profits that year. The
record shows that respondents’ profits have steadily risen, increasing
20-fold from 1962 to 1966 (CX 627). Profit data derived from CX
70C-D and evidently adopted by respondents on appeal ™2 further
support a conclusion that respondents’ profit levels reflect a noneom-

~®The record supports the respondents’ contention that the differential between the
freight that Golden Grain pays on its flour and the freight that a manufacturer located
in Minneapolis pays on its finisheéd products is only about Y% ¢ per pound (Tr. 4718-19).

? Iividence in the record suggests quite substantial economies of scale: a firm with a
plant size of 4-6 million pounds annually has an average cost of 6¢ per pound, whereas
a firm with a plant size of 30 million pounds annually has an average cost of 3.2¢ per
pound (Tr. 1250-52). . -

* The economies of scale available to large macaroni companies on the east coast
would facilitate entry into the Pacific Northwest only if there were large amounts of
excess capacity in the east coast plants, and if expanded output lowered cost sufficiently-
to offset the freight cost of maecaroni to the Pacific Northwest.

11 Another problem with the use of these figures is, as respondents point out, that they
are based solely on stockholder -equity, and.they -thereby ignore the substantial amount
of long term loans to the company by the three De Domenico brothers, who own sub-
stantially all of the stock. ) i

12 See Respondents” Answering Brief; p. 85.
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petitive market structure. This exhibit indicates profits as a percent
of sales for all macaroni producers in the Pacific Northwest as fol-

lows:
- 196% 1965 1966
Golden Grain 3.5% i 4.0% 3.1%
Porter-Scarpelli 34 3.6 0.1
Major Italian - 46 . 4.5 3.3
U.S. Macaroni 73 8.2 7.6
2.9 —2.4 —1.2

Oregon Macaroni

Note that in all three years, respondents’ profit level was exceeded
by only Major Macaroni and U.S. Macaroni. Major is now con-
trolled by respondents, so that it is clearly not an independent com-
petitive force in the market. U.S. Macaroni is a family-owned busi-
ness, so that its profit data is simply not reliable, because of the
possibility of insufficient salaries paid to the five owners. This con-
corn is substantiated by record testimony that if T.S. Macaroni were
not a family business, it probably would not operate at any profit at
all (Tr. 4736, 4725). Thus, the evidence of profits is clearly insuffi-
cient to cast serious doubt upon the existence of monopoly power.

With respect to prices, complaint counsel attributes to respond-
ents the blame for the “soaring climb” of retail macaroni prices in
Seattle and other cities within the Pacific Northwest beginning im-
mediately after respondents’ acquisition of Major Macaroni. There is
testimony in the record to the effect that consumers are paying, in
Seattle alone, 4¢ per pound, or $800,000 per year, more for macaroni
than they would be paying if effective competition existed (Tr.
4511-12). Over the three year period of 1964 to 1966, the amount of
the overcharge in the Seattle area is estimated to be $1.7 million to
$2.8 million (Tr. 4513). Complaint counsel provided substantial and
probative evidence of a direct correlation between respondents’
wholesale prices and the prices charged to the public by retail stores.
Respondents introduced countervailing evidence to the effect that
there is no such correlation between wholesale and retail prices. The
evidence on this issue is too contradictory and imprecise to permit
reliance upon any part of it to rebut the presumption of monopoly
power that we consider appropriate in this case.

Two additional factors should not be overlooked, because they fur-
ther support the presumption, and our conclusion, that respondents
possess monopoly power. First, in our computation of market share,
~ we have omitted the share of Oregon Macaroni. There is great uncer-
tainty as to that share. Complaint counsel contend that it is 4.4%, but
the examiner found it to be 1.6% at the time of acquisition, and that
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may be accepted as the minimum figure. Thus, in reality, respondents’
control of the market is greater than represented by the market
share figures relied upon above. Secondly, although there is about
30% of the market beyond respondents’ control, that part of the
market is divided into fragments. The only other firm with an argu-
ably significant market share is U.S. Macaroni, with 14.6%; but
there is evidence in the record that UJ.S. Macaroni lacks the capabil-
ity of becoming a meanmgful countervailing force to the respond-
ents’ pricing activities.'® The remaining share of the market is di-
vided among several “outside” macaroni producers. Some of them
have much larger and more efficient plants than respondents, and
they enjoy substantial economies of scale, But the fact that such
firms have failed to obtain anything more than a very insignificant
share of the Pacific Northwest market substantiates our belief that
respondents enjoy important advantages over outside firms, and
these advantages add to their control of the relevant market.

Willful Acquisition or Maintenance

It is clear that respondents obtained their monopoly power unlaw-
tully, s.e., by “willful acquisition or maintenance, as distinguished
from growth or development as a consequence of a superior product,
business acumen, or historical accident.” United States v. Grinnell
Corporation, 384 U.S. 563 (1966). In reaching this conclusion, we dis-
avow reliance on any of the alleged pricing practices or other com-
petitive conduct challenged in the complaint, and we share Commis-
sioner Dixon’s conclusion that these allegations are not supported by
the evidence of record. We also disavow reliance on the
Porter-Scarpelli acquisition, because it was “incidental” to the other-
wise lawful acquisition of Mission. But the acquisition of Major
Italian Foods was a deliberate and decisive step in the attainment of
Tespondents’ present market position. We impute to respondents no
improper motive or wrongful intent with respect to that acquisition,
and we accept the examiner’s findings that the acquisition was for a
legitimate purpose and that Major was a failing company.** But the
fact remains that this acquisition was a clear assumption of monop-
oly power; since it was done consciously and intentionally, it is in-

3 As noted above, there is testimony to the effect that if U. 8. Macaroni were not a
family-owned business, it probably would not operate at a profit (Tr. 4736, 4725). This
fact suggests that U. S. Macaroni’s “profit . margin” is probably too fragile to enable that
firm to offer any truly vigorous price competition against any major firm in the market.

* We need not consider the possible application of a “failing company” defense to a
monopolization charge, because, assuming such application, respondents fail to sustain
the burden of proof to establish such a defense in this case. Specifically, there is in-
sufficient evidence to support respondents’ contention that Golden Grain was the onlv

availoahla maveatboan ..
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dicative of “willful acquisition.”*® For similar reasons, the purchase
of Oregon Macaroni, which again eliminated a direct competitor, is
clear evidence of the willful maintenance of the monopoly power ob-
tained by virtue of the previous acquisition of Major. But our con-
clusion of monopolization need not rest on any single purchase or
acquisition. The record reveals a series of acquisitions, including the
acquisition of Mission in 1956, of Major, in 1963, and of Oregon in
1966. This series completely eliminated three direct competitors, and
substantially dampened the competitive vitality of a fourth (Por-
ter-Scarpelli). The direct result of this repeated practice of acquir-
ing its competitors was the attainment of monopoly power, and it is
our conclusion that the process by which it was so attained amounts
to unlawful monopolization. : -

Scope of Order |

The usual and generally most appropriate remedy for monopoliza-
tion is an order of divestiture sufficient to restore competition to the
relevant market.”” Divestiture in this case will be easier and less dis-
ruptive than in most cases, because of the fact that respondents’ mo-
nopoly derived from a series of separate acquisitions, and the ac-
quired companies have retained an element of separate identity. The
Commission’s order in this case requires the divestiture of all of the
stock and assets of Major Italian Foods and Oregon Macaroni, and
all of the stock held in Porter-Scarpelli. Under our finding of mono-
polization, the divestiture of Major is clearly proper; this was the
acquisition that contributed most to respondents’ monopoly power,

15 [iver since Alcoa, it has been clear that the offense of monopolization requires no
showing of specific intent. The fact that the acts resulting in monopoly power were
motivated by good faith business decisions is no defense if the acts were neither in-
evitable nor “thrust upon” the defendant. “No intent is relevant except . . . an intent
to bring about the forbidden act . . . To read the passage as demanding any ‘specific’
intent makes nonsense of it, for no monopolist monopolizes unconscious of what he is
doing.” United States v. Aluminum Co. of America, supra, at 432.

1 It is unnecessary for us to decide the effect of the FTC letter of clearance with
respect to the Mission acquisition. We are not concluding that the Mission acquisition
was, by itself, unlawful, and nothing in this opinion implies any reversal of the opinion
stated in the clearance letter. We are considering the Mission acquisition only as part
of a series of acquisitions, and we consider that series to amount to monopolization.

17 See Schine Theatres v. United States, 334 U.S. 110, 128 (1948) :

“In this type of case we start from the premise that an injunction against future
violations is not adequate to protect the public interest. If all that was done was
to forbid a repetition of the illegal conduct, those who had unlawfully built their
empires could preserve them intact. They could retain the full dividends of their monop-
olistic practices and profit from the unlawful restraints of trade which they have
inflicted on competitors. Such a course would make enforcement of the Act a futile thing
unless perchance the United States moved in at incipient stages of the unlawful project.
For these reasons divestiture or dissolution is an essential feature of these decrees,”
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and its divestiture will restore to the market a viable and substantial
competitive unit. Divestiture of Oregon Macaroni is also clearly ap-
propriate, since its acquisition helped to maintain respondents’ con-
trol of the market, and its divestiture will provide a‘ convenient
means of facilitating the occurrence of a “toehold” entry into the
Pacific Northwest market. Divestiture of the stock of Porter-Scar-
pelli is also appropriate notwithstanding the fact that we would not
rely upon its acquisition as evidence in support of the “willful” ac-
quisition element of the monopolization charge. The remedy for
monopolization may properly extend beyond the acts and practices
specifically found to have contributed to the monopolization. See,
United States v. United Shoe Machinery Corp., 110 F. Supp. 295
(D. Mass. 1953), ajf’d per curiam, 847 U.S. 521 (1954). Since Por-
ter-Scarpelli is already a quasi-independent competitor in the mar-
ket, divestiture of respondents’ stock interest in that company will
insure a continued and greater degree of independence. Finally, to
help insure against the re-acquisition of monopoly power, the order
should (and does) include a ten-year prohibition on the acquisition
of any firm manufacturing macaroni or related paste products with-
out the Commission’s prior approval

As stated above, we are in accord with all of the essentzal findings
and conclusions contained in the opinion of Commissioner Dixon,
and we fully endorse all aspects of the Commission’s order in this
case. But we believe that the above analysis of respondents’ market
position and the means by which that position was acquired and
maintained provide additional and significant support for the Com-
mission’s disposition in his matter.

ORDER

This matter has been heard by the Commission on cross-appeals of
responidents and counsel supporting the complaint from the initial
decision of the hearing examiner, filed April 80, 1969, dismissing in
part the complaint charging respondents with violation of Section 5
of the Federal Trade Commission Act. The Commission has deter-
mined that the appeals should be granted in part and denied in
part, and that the findings of the hearing examiner, modified to con-
form with this opinion, should be adopted as those of the Commis-
sion. Other findings of fact and conclusions of law made by the
Commissioner are contained in that opinion. For the reasons therein
stated, the Commission has determined that the order entered by the
hearma examiner should be vacated and a new order issued by the
Commlssmn as its final order. Accordingly,
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1t is ordered, That respondent, Golden Grain Macaroni Company,
a corporation, and its officers, directors, agents, representatives, em-
ployees, subsidiaries, affiliates, successors and assigns, within one (1)
year from the date this order becomes final, divest, absolutely and in
good faith, subject to the approval of the Federal Trade Commis-
sion, all stock, assets, or other interests acquired by Golden Grain
- Macaroni Company, or its subsidiaries, in Porter-Scarpelli Macaroni
Company, as a result of Golden Grain Macarom Company’s acquisi-
tion of Mission Macaroni Company.

It is further ordered, That respondent Golden Grain Macaroni
Company, a corporation, and its officers, directors, agents, represent-
atives, employees, subsidiaries, affiliates, successors and assigns,
within one (1) year from the date this order becomes final, divest,
absolutely and in good faith, subject to the approval of the Federal
Trade Commission, all stock, assets, or other interests, including the
option to purchase additional stock or other interests, in Major Ital-
ian Foods Company, Inc., as a result of Golden Grain Macaroni
Company’s acquisition of stock of Major Italian Foods Company,
Inec.

It is further ordered, That respondent Golden Grain Macaroni
Company, a corporation, and its officers, dlrectors, agents, represent—
atives, employees, subsidiaries, affiliates, successors and assigns,
within one (1) year from the date this order becomes final, divest,
absolutely and in good faith, subject to the approval of the Federal
Trade Commission, all stock, assets, or other interests acquired by
Golden Grain Macaroni Company, or its sub81d1arles, in Oregon
Macaroni Company.

It is further ordered, That none of the stock, assets, propertles,
rights or privileges to be divested be sold or transferred, directly or
indirectly, to any person who is at the time of the divestiture an of-
ficer, director, employee or agent of, or under the control or direc-
tion of, Golden Grain Macaroni Company or any of its subsidiaries
or affiliates, or who owns or controls, directly or indirectly, more
than one (1) percent of the outstanding shares of voting stock of
Golden Grain Macaroni Company, or any of its subsidiaries or affil-
iates.

It is further ordered, That for a period of ten (10) years respond-
ent Golden Grain Macaroni Company shall cease and desist from ac-
quiring, directly or indirectly, without prior approval of the Federal
Trade Commission, the whole or any part of the share capital or
other assets of any corporation engaged in the manufacture of dry
paste products within the Pacific Northwest.
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1t is further ordered, That the initial decision of the hearing ex-
aminer, as modified, be, and it hereby is, adopted as the decision of
the Commission.

1t is further ordered, That respondents shall, within sixty (60)
days from the date of service of this order and every sixty (60)
days thereafter until divestiture is fully effected, submit to the Com-
mission a detailed report of their actions, plans, and progress in
complying with the divestiture provisions of this order, and fulfill-
ing their objectives. All reports shall include, among other things
that will be from time to time required, a summary of all contacts
and negotiations with potential purchasers of the stock, assets, prop-
erties, rights or privileges to be divested under this order, the ident-
ity of all such potential purchasers, and copies of all written com-
munications to and from such potential purchasers.

Commissioner MacIntyre did not participate.

IN e MATTER OF
HOLIDAY UNIVERSAL INC.,, ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket C-1851. Complaint, Jan. 19, 197‘1—‘—Decision, Jan. 19, 1971

‘onsent order requiring an operator of various health club facilities and an
advertising agency, both located in Baltimore, Maryland, to cease misrep-
resenting that the price of any membership is special or reduced or that
an increase is imminent, that its health program will alter body size,
extend life, prevent heart attacks, and reduce weight without calorie con-
trol, that all facilities are available at all clubs and that any service is
guaranteed unless all aspects of the guarantee are disclosed, using decep-
tive “before and after” photographs, making repeated telephone calls. to
obtain payments on any debt, misrepresenting that any debt has been
turned over to an independent collector, failing to disclose that any paper
about to be signed is a contract or promissory note, obtaining signature on
any contract which fails to provide a four day cancellation clause and a
provision that it may be cancelled if the customer moves Leyond a 25 mile
limit, and misrepresenting that application for membership will be held
without acceptance pending further investigation.

COMPLAINT

Paracrapu 1. Respondent Holiday Universal, Inc. (hereinafter
sometimes referred to as “Holiday”), is a corporation organized, ex-
isting and doing business under and by virtue of the laws of the



