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emergence of a successor corporatlon, the creation or dissolution of
subsidiaries or any other change in the corporation which may affect
compllance obligations arising out of the order. :

It is further ordered, That the respondents herein shall within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.

IN THE MATTER 6F
.CITY SEWING MACHINE COMPANY, INC, ET AL.

CONSEVT ORDLR, ETC., IN REGARD TO THE ALLEGTD VIOLATION OF THE
FEDERAL TRADE COI\I]\[ISSIO’\T ACT

Docket 0—17!,’7. Complaint, June 1, 1970—Deéisi0n, June 1, 1970

Consent order requiring a Marysville, Kansas, retailer of sewing machines to
cease using deceptive prices, failing to maintain adequate records to sup-
port its pricing practices, using contests and other promotional devices
deceptively to obtain leads, misusing the term “automatic” to describe its
sewing machine, falsely guaranteeing its products, and misrepresenting
that it has posted bond in support of its guarantees.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that City Sewing Ma-
chine Company, Inc., a corporation, and Lee R. Dam, individually
and as an officer of said corporatlon, hereinafter referred to as re-
spondents, have violated the provisions of said Act, and it appearing
to the Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues its complaint stating its
charges in that respect as follows: '

Paracrari 1. Respondent City Sewing Machine Compfxny, Inc., is
a corporation organized, existing and doing business under and by
virtue of the laws of the State of Kansas, with its principal office and
place of business located at 818 Broadway, in the city of Marysville,
State of Kansas.

Respondent Lee R. Dam is an individual and an officer of the cor-
porate respondent. He formulates, directs and controls the acts and
practices of the corporate respondent, including the acts and prac-
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tices hereinafter set forth. His address is the same as that of the
corporate respondent. : . -

Par. 2. Respondents are now, and for some time last past have been,
engaged in the advertising, offering for sale, sale and distribution of
* sewing machines and other products to the public. '

Par. 3. In the course and conduct of their business.as aforesaid,
respondents now cause, and for some time last past have caused, their
said products, when sold, to be shipped from their place of business
in the State of Kansas to purchasers thereof located in various other
States of the United States and maintain, and at all times mentioned
herein have maintained, a substantial course of trade in said products
in commerce, as “commerce” is defined in the Federal Trade Commis-
sion Act. ‘ : -

Par. 4. Basically, respondents’ sales plan has been, and currently is,
to have puzzles published in magazines and newspapers, to mail puz-
zles to numerous persons and to request that such puzzles be solved
and returned to them for entry in a drawing, awarding as prizes a
free sewing machine, several other free prizes of less monetary value
than the free sewing machine or a discount certificate. After the said
free prizes have been awarded on the basis of a drawing of puzzle
entries, respondents mail to persons, who failed to win one of the
same, a letter notifying them that their puzzle entry has won for
them an enclosed discount certificate, stating a specified monetary
amount that may be used in reducing the represented price of one
of respondents’ sewing machines, as pictured and otherwise described
in a likewise enclosed advertisement. ‘

Par. 5. In the course and conduct of their aforesaid business, and
for the purpose of inducing the purchase of their products, the re-
spondents have made and are now making numerous statements and
representations in newspapers, magazines, promotional material and
by other means with respect to the prices, contests, promotional pro-
grams, prizes, characteristics and guarantees of their merchandise.

Typical and illustrative of said statements and representations, but
not all inclusive thereof, are the following: '
Congratulations,

The judges have selected your entry as a second prize winner in our recent
Smart Money contest. ' v

The enclosed $160.00 Discount Certificate is the prize you have won. This
certificate is good toward the purchase of the $229.95 Deluxe Dressmalker 24

cam, Zig Zag sewing machine.
* i ) % * * £ %
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For Example :
Deluxe 24 cam machine that makes Zig Zag and Faney Stitches

Automatically :
Model SWA-2000 Regular-Price__.____________ _ _ $229,95
Less Discount Certificate___ - 160.00
Your Total Cost Only S ——— —meeemm 69.95
The Dressmalker sewing machines . . . have a 30 year guarantee bond.

Paz. 6. By and through the use of the above quoted statements and
representations, and others of similar import and meaning but not
expressly set out herein, the respondents have represented, and are
now representing, directly or by implication, that :

1. Through the use of the word “Regular,” the price of $229.95 is
the price at which they have made a bona fide offer to sell or have
sold Model SWA-2000 sewing machines on a regular basis for a rea-
sonably substantial period of time in the recent, regular course of
their business.

2. With. respect to winners of their discount certificate, they have.
conducted a bona fide contest.

3. Recipients of their discount certificate have won a valuable prize,
entitling them to a discount in the amount of $160 as a reduction from
the price at which the Model SWA-2000 sewing machine is usually
and customarily sold by respondents.

4. The Model SWA-2000 sewing machine makes zig zag and fancy
stitches automatically, by self-operation and by self-regulation.

5. The Model SWA-2000 sewing machine is guaranteed for 30
years without condition or limitation.

6. They have posted a bond or have established a reserve fund,
the benefits of which are available to the recipients of their guaran-
tees.

Par. 7. In the truth and in fact:

1. With the execption of rare instances, the respondents have not
made a bona fide offer to sell nor have they sold Model SWA-2000
sewing machines at a price of $229.95 on a regular basis for a rea-
sonably substantial period of time in the recent, regular course of
their business.

2. Respondents have not conducted a bona fide contest with re-
spect to winners of their discount certificate. Such discount certifi-
cates are awarded to all contest palticip‘mnfs, who did not win one
of their limited number of merchandise prizes.

3. Remplents of respondents’ discount certificate have not won
a valuable prize, since the $160 amount of the said discount certifi-
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cate is deducted not from respondents’ usual and customary price
for the Model SWA—2000 sewing machine but from a fictitious higher
price, as herein alleged, and therefore, the value of the discount cer-
tificate is illusory.

4. The Model SWA-2000 sewing machine does not make zig zag or
fancy stitches automatically, by self-operation or by self-regulation.

5. The 30 year guarantee of the Model SWA-2000 sewing machine -
is subject to numerous conditions and limitations, which are not
disclosed in respondents’ advertising.

6. Respondents have not posted a bond nor have they established
a reserve fund, the benefits of which are available to recipients of
their guarantees. A

Therefore, the statements and representations as set forth in Para-
graphs Six and Seven hereof, were and are false, misleading and
deceptive.

Par. 8. In the course and conduct of their aforesaid business, and
at all times mentioned herein, respondents have been, and now are,
in substantial competition, in commerce, with corporations, firms and
individuals in the sale of sewing machines and other products of
‘the same general kind and nature as those sold by respondents.

Par. 9. The use by respondents of the aforesaid false, misleading
and deceptive statements, representations and practices has had, and
now has, the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said
statements and representations were and are true and into the pur-
chase of substantial quantities of respondents’ products by reason
of said erroneous and mistaken belief.

Par. 10. The aforesaid acts and practices of respondents, as herein
alleged, were and are all to the prejudice and injury of the public
and of respondents’ competitors and constituted, and now constitute,
unfair methods of competition in commerce and unfair and decep-
tive acts and practices in commerce in violation of Section 5 of the
Federal Trade Commission Act. ‘

DrcisioNn AND OrpER

The Commission having heretofore determined to issue its com-
plaint charging the respondent Lee R. Dam, an individual, trading
and doing business as City Sewing Machine Company, with viola-
tion of the Iederal Trade Commission Act, and the said respondent
having been served with notice of said determination and with a

467-207—T73——46
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copy of the complaint the Commission intended to issue, together
with a proposed form of order; and _ '

It subsequently appearing that the said Lee R. Dam had incor-
porated the said business under the name and style of City Sewing
Machine Company, Inc., and said corporation having indicated a
willingness to dispose of this matter by consent agreement; and

The said respondent Lee R. Dam and the said corporate respond-
ent and counsel for the Commission having thereafter executed an
agreement containing a consent order, an admission by the respond-
ents of all the jurisdictional facts set forth in the complaint to
issue herein, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Com-
mission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the pub-
lic record and having duly considered the comments filed thereafter
pursuant to §2.34(b) of its Rules, now, in further conformity with
the procedure prescribed in such Rule, the Commission hereby issues
its complaint, makes the following jurisdictional findings, and enters
the following order: ‘

1. Respondent City Sewing Machine Company, Inc., is a corpora-
tion organized, existing and doing business under and by virtue of
the laws of the State of I{ansas, with its principal office and place
of business located at 818 Broadway, in the city of Marysville, State
of Kansas.

Respondent Lee R. Dam is an officer of said corporation and his
principal office and place of business are located at the above address.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceed-
ing is in the public interest.

ORDER

It is ordered, That respondent City Sewing Machine Company,
Inc., a corporation, and its officers, and Lee R. Dam, individually
and as an officer of said corporation and respondents’ agents, rep-
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resentatives and employees, directly or through any corporate or
other device, in connection with the advertising, offering for sale,
sale or distribution of sewing machines or other products, in com-
merce, as “commerce” is defined in the Iederal Trade Commission
Act, do forthwith cease and desist from:

1. Using the words “Regular,” “Reg.” or any other word or
words of similar import or meaning, to refer to any. price
amount which is in excess of the price at which an article of
merchandise or service has been sold or offered for sale in good
faith by respondents for a reasonably substantial period of time
in the recent, regular course of their business.

2. Representing, directly or by implication, that any amount
is respondents’ usual and customary retail price for an article of
merchandise or service when such amount is in excess of the
price or prices at which such article of merchandise or service
has been sold or offered for sale in good faith by respondents at
retail for a reasonably substantial period of time in the recent,
regular course of their business.

3. Failing to maintain adequate records (a) which disclose
the facts upon which any pricing claims and similar representa-
tions of the type described in Paragraphs 1 and 2 of this order
are based, and (b) from which the validity of any pricing claims
and similar representations of the type described in Paragraphs
1 and 2 of this order can be determined.

4. Representing, directly or by implication, that names of win-
ners are obtained through drawings, contests or by chance, when
all of the names selected are not chosen by lot; or misrepresent-
ing, in any manner, the nature or purpose of a contest.

5. Using any advertising, promotional program or procedure
involving the use of false, deceptive or misleading statements to
obtain leads or prospects for the sale of their products.

6. Representing, directly or by implication, that awards or
prizes are of a certain value or worth when recipients thereof
are not in fact benefited by or do not save the amount of the
represented value of such awards or prizes.

7. Representing, directly or by implication, that any savings,
discount, credit or allowance is given purchasers as a reduction
from respondents’ selling price for a specified product unless
such selling price is the amount at which said product has been
sold or offered for sale in good faith by respondents at retail for
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a reasonably substantial period of time in the recent, regular
course of their business.

8. Using the word “automatic” or any other word or term of
similar import or meaning to describe any sewing machine either
in its entirety or as to its over-all function or operation, or using
any illustration or depiction which represents that such a ma-
chine is automatic in its entirety or as to its over-all function or
operation : Provided, however, That nothing herein shall be con-
strued to prohibit the use of the word or term “automatic” in
describing a sewing machine’s specific attachment or component
or function thereof, which after activation and by self-operation,
will perform without human intervention the mechanical func-
tion indicated.

9. Representing, directly or by implication, that any of re-
spondents’ products are guaranteed unless the nature and extent
of the guarantee, the identity of the guarantor and the manner
in which the guarantor will perform thereunder are clearly and
conspicuously disclosed.

10. Representing, directly or by implication, that respondents
have posted a bond or have established a reserve fund, the bene-
fits of which are available to recipients of their guarantees, un-
less respondents do in fact have such a bond or fund available
and unless the said bond or fund is available to all recipients of
their guarantees.

1t is further ordered, That the respondents herein shall forthwith
deliver a copy of this order to cease and desist to all present and
future salesmen or other persons engaged in the sale of respondents’
products or services, and shall secure from each such salesman or
other person a signed statement acknowledging receipt of said order.

It is further ordered, That the respondents shall notify the Com-
mission at least thirty (30) days prior to any proposed change in
their business organization such as dissolution, assignment, incorpo-
ration or sale resulting in the emergence of a successor corporation or
partnership or any other change which may affect compliance obliga-
tions arising out of this order.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.
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I~ tHE MATTER OF
ARDEN-MAYFAIR, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO TIIE ALLEGED VIOLATION OF
SEC. 2(¢) OF THE CLAYTON ACT

Doclket C-1748. Complaint, June 3, 1970—Decision, June 3, 197

Consent order requiring a Los Angeles, Calif,, chain of supermarket grocery
stores (Arden-Mayfair) and a Los Alamitos, Calif, brokerage firm
(Chambossé) to cease violating Sec. 2(c) of the Clayton Act by engaging
in such brokerage practices as Chambossé receiving brokerage or other
payments from sellers of grocery products while under the direct or
indirect control of Arden-Mayfair.

COMPLAINT

The Federal Trade Commission, having reason to believe that the
parties respondent named in the caption hereof, and hereinafter more
particularly described, have been and are violating the provisions
of subsection (c¢) of Section 2 of the Clayton Act, as amended, (15
U.S.C. Section 13) hereby issues its complaint, stating its charges
with respect thereto as follows:

Paragrarir 1. Respondent Arden-Mayfair, Inc., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Delaware with its office and principal place of
business located at 2500 Garfield Avenue, Los Angeles, California.

Par. 2. Respondent Arden-Mayfair, Inc., has been and is now en-
gaged primarily in the retail distribution of grocery products through
several operating divisions. The principal operating division of re-
spondent Arden-Mayfair, Inc., is the Mayfair Market Division which
operates a large number of retail supermarkets. As of July 24, 1969,
the Mayfair Market Division of respondent Arden-Mayfair, Inc.,
operated a total of 211 supermarkets in the States of California,
Arizona, Nevada, Oregon, and Washington. Respondent Arden-
Mayfair, Inc.’s volume of business is substantial, totalling in excess
of $568 million annually with the Mayfair Market Division account-

ing for approximately 77 percent of total sales.
"~ Par. 3. Respondent Chambossé Brokerage Company is a corpora-
tion organized, existing and doing business under and by virtue of
the laws of the State of California with its office and principal place
of business located at 11110 Los Alamitos Blvd., Los Alamitos, Cali-
fornit. '

Respondent Halsey K. Chambossé, an individual, is president of



706 FEDERAL TRADE COMMISSION DECISIONS
Complaint 77 BT.C.

corporate respondent Chambossé Brokerage Company, and is located
at the same address as said corporate respondent and owns a substan-
tial portion of its stock. He formulates, directs and controls the acts,
practices, and policies of said corporate respondent, including the acts
and practices hereinafter described.

Par. 4. Respondent Chambossé Brokerage Company has been and
is now engaged in the brokerage business, purportedly representing
various scller-principals located throughout the United States in
connection with' the sale and distribution of grocery products. A sub-
stantial part of the business done by respondent Chambossé Brok-
erage Company consists of arranging sales of private label grocery
products to respondent Arden-Mayfair, Inc. In allegedly represent-
ing seller-principals in sales to Arden-Mayfair, Inc., respondent
Chambossé Brokerage Company has demanded and received com-
missions, brokerage fees or other compensations from such sellers.

Par. 5. Respondent Chambossé Brokerage Company in the course
and .conduct of its brokerage business has been and is now effecting
sales of grocery products by sellers located in the State of California
and other States, and purchases by respondent Arden-Mayfair, Inc.,
as well as other buyers located in various States of the United States
in commeree, as “commerce” is defined in the Clayton Act. Said re-
spondent has transported or caused such products to be transported
from the sellers’ places of business to the buyers’ places of business
located in other States. Thus, there has been at all times mentioned
herein a continuous course of trade in commerce in effecting pur-
chases and sales of such products by said respondent Chambossé
Brokerage Company.

Par. 6. In the course and conduct of its business for the past sev-
eral years, respondent Arden-Mayfair, Inc., has purchased and ve-
sold, and is now purchasing and reselling grocery products in com-
merce, as “commerce” is defined in the Clayton Act which it pur-
chases from sellers located in several States of the United States
other than the State of California in which respondent Arden-May-
fair, Inec., is located. Said respondent purchases grocery products and
causes them to be transported from the sellers’ places of business in
arious States of the United States to its warehouses and retail
stores in the State of California and various other States in the
United States. Thus, there has been and is now a continuous course
of trade in commerce by the purchase and resale of said products by
respondent. Arden-Mayfair, Inc.

Par. 7. In the course and conduct of its business, respondent Arden-
Mayfalr, Inc., has been and is now utilizing the services of respond-
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ent Chambossé Brokerage Company as a broker or agent in the pur-
chase of private label grocery products from various sellers. On Sep-
tember 6, 1965, a predecessor of respondent Chambossé Brokerage
Company and respondent Arden-Mayfair, Inc., entered into an em-
ployment contract which stated in pertinent part as follows:

This will confirm our oral agreement that all grocery items, including frozen
foods, which are purchased for private label by the Market Division of Arden-
Mayfair, Inc. (herein referred to as “Arden”), through brokers, will be pur-
chased by Arden through Beebe-Chambossé Co. (herein referred to as Beebe).
The contract also contains the following condition relating to individ-
nal respondent Halsey K. Chambossé who formerly was employed
by respondent Arden-Mayfair, Inc., as a procurement officer of private
label merchandise : ‘

It is understood that you will, at all times during the term of this agreement,

retain voting stock control of Beebe and will also act as its Chief Executive
Officer.

The contract further recites:

that all brokerage fees will be paid by the vendors and Arden will not be
charged with any costs or other compensation.

This contract was ratified by the board of directors of respondent
Arden-Mayfair, Inc., on December 6, 1965. Shortly thereafter the
mname of Beebe-Chambossé Co. was changed to Chambossé Brokerage
Company. Since that date respondent Chambossé Brokerage Com-
pany and its predecessor have rendered numerous brokerage services
for respondent Arden-Mayfair, Inc., and respondent Chambossé
Brokerage Company has acted and is now acting as its purchasing
agent or broker on a substantial amount of respondent Arden-May-
fair Inc.’s purchases of private label grocery products. In connection
with such transactions, Chambossé Brokerage Company is subject
to and under the direct or indirect control of respondent Arden-
Mayfair, Inc., and has been and is now collecting and receiving brok-
erage, commissions or other compensation from sellers of grocery
products.

Par. 8. Respondent Arden-Mayfair, Inc., has received and is now
recelving valuable brokerage services from respondent Chambossé
Brokerage Company without paying either directly or indirectly any
brokerage, commission or other compensation to said broker. At the
same time, respondent Chambossé Brokerage Company has and is
now collecting and receiving directly and indirectly commissions or
other compensation from sellers when, in fact, it has been and is now
acting for or in behalf of respondent Arden-Mayfair, Inc., or has
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been or is now subject to the direct or indirect control of Arden-
Mayfair, Inc.

Par. 9. The aforesaid acts and practices of respondents and each of
them in receiving and accepting, directly or indirectly, anything of
value as a commission, brokerage or other compensation or any allow-
ance or discount in lieu thereof from sellers, are in violation of sub-
section (c) of Section 2 of the Clayton Act, as amended by the
Robinson-Patman Act.

Drcision axp OrpEr

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violations of subsection 2(c) of Section 2 of the Clayton Act, as
amended, and the respondents having been served with notice of said
determination and with a copy of the complaint the Commission
intended to issue, together with a proposed form of order; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an admission
by the respondents of all the jurisdictional facts set forth in the
complaint to issue herein, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged
in such complaint, and waivers and other provisions as required by
the Commission’s Rules; and

The Commission having considered the agreement and having
accepted same, and the agreement containing consent order having
thereupon been placed on the public record for a period of thirty
(80) days, now in further conformity with the procedure prescribed
in §2.34(b) of its Rules, the Commission hereby issues its complaint
in the form contemplated by said agreement, makes the following
jurisdictional findings, and enters the following order:

1. Respondent Arden-Mayfair, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Delaware with its office and principal place of business
located at 2500 Garfield Avenue, in the city of Los Angeles, State of
California. :

Respondent Chambossé Brokerage Company is a corporation or-
ganized, existing and doing business under and by virtue of the laws
of the State of California with its office and principal place of busi-
ness located at 11110 Los Alamitos Boulevard, in the city of Los
Alamitos, State of California.
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Respondent Halsey K. Chambossé is an officer of Chambossé
Brokerage Company. He formulates, directs and controls the policies,
acts and practices of said corporation, and his address is the same as
that of said corporation.

9. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents.

ORDER

It is ordered, That respondent Arden-Mayfair, Inc., a corporation,
and its officers, representatives, agents and employees, directly or
through any corporate or other device, in or in connection with the
purchase of grocery products in commerce, as “commerce” is defined
in the Clayton Act, as amended, do forthwith cease and desist from:

1. Receiving or accepting services or anything of value from
Chambossé Brokerage Company or any other broker, in connec-
tion with the purchase of grocery products, when such broker,
agent, representative or intermediary is receiving or accepting
anything of value as a commission, brokerage, or other compensa-
tion, or any allowance or discount in lieu thereof from the seller
while acting for or in behalf of or subject to the direct or indirect
control of respondent. _

2. Receiving or accepting, directly or indirectly from any
seller, anything of value as a commission, brokerage or other
compensation, or any allowance or discount in lieu thereof, upon
or in connection with any purchase of grocery products for
respondent’s own account. ‘

It is further ordered, That respondents Chambossé Brokerage
Company, a corporation, and its officers and Halsey K. Chambossé,
individually and as an officer of Chambossé Brokerage Company,
and respondents’ agents, representatives and employees, directly or
through any corporate or other device, in or in connection with the
purchase or sale of grocery products in commerce, as “commerce” is
defined in the Clayton Act, do forthwith cease and desist from:

Receiving or accepting, directly or indirectly, from any seller,
anything of value as a commission, brokerage, or other compensa-
tion, or any allowance or discount in lieu thereof, upon or in
connection with any purchase of grocery products for respond-
ents’ own account or where respondents are the agent, representa-
tive or intermediary acting for, or in behalf of, or subject to the
direct or indirect control of, any buyer.



'Y PHRODERAL CUKADE COMMIEISSION DIECISIONS
Complaint 7 F.T.C.

1t is further ordered, That respondents notify the Commission at
least 30 days prior to any proposed change in the corporate respond-
ents such as dissolution, assignment or sale resulting in the emergence
of a successor corporation, the creation or dissolution of subsidiaries
or any other change in the corporations which may affect compliance
obligations arising out of the order.

1t @s further ordered, That the respondent corporations shall forth-
with distribute a copy of this order to each of their operating divi-
sions.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them, of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.

By the Commission, with Commissioner Elman not concurring.

Ixn THE MATTER OF
OCCIDENTAL PETROLEUM CORPORATION, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ‘THE ALLEGED VIOLATION OF SEC. 7
OF THE CLAYTON ACT

Docket C-1749. Complaint, June 3, 1970—Dccision, June 3, 1970

Consent order requiring a Los Angeles, Calif., manufacturer of metal finishing
products and its subsidiary, a major producer of industrial chemieals and
plastics with headquarters in New York City, to cease refusing to sell,
service or guarantee products and/or equipment unless the purchaser also
buys or uses other such products and/or equipment, selling a combined
quantity of products at a lower unit price than an equivalent total quantity
sold singly, unless the difference can be cost justified, distributing its
products on an exclusive basis for the next 10 years, acquiring any manu-
facturer or distributor in the metal finishing industry for 10 years without
the prior approval of the Federal Trade Commission, rationing supplies
to customers unfairly or inequitably; the order also requires respondents
to grant to responsible applicants licenses, for reasonable royalties, to all
previously developed processes for preparing plastics for plating, and to
make available each year a domestic price list for each of their standard
metal finishing products, equipment and services, when the services are
separable, and distribute it to any United States customer upon request.

CoMPLAINT

The Federal Trade Commission, having reason to believe that the
above-named respondents have violated the provisions of Section 7 of
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the Clayton Act, as amended (15 U.S.C. Sec. 18) issues this complaint
pursuant to Section 11 of the Clayton Act (15 U.S.C. Sec. 21), stating
its charges as follows:

: I. THE RESPONDENTS

A. Occidental Petroleum Corporation

1. Respondent, Occidental Petroleum Corporation (“Occidental”),
is a corporation organized and existing under the laws of the State
of California, with its office and principal place of business at 10889
Wilshire Boulevard, Los Angeles, California.

2. In 1967 Occidental had sales of $826 million and assets of $779
million as of December 81, 1967. Occidental, in 1967, was the 102nd
largest industrial corporation in the United States in terms of sales
and the 96th largest in terms of assets.

8. Prior to its acquisition of Hooker Chemical Corporation
(“Hooker”), Occidental was principally engaged in the exploration
for and development of natural resources, including oil, gas, coal,
sulfur and phosphate rock, the marketing and transportation of crude
oil, and the manufacture and sale of fertilizers and other agricultural
chemicals. '

4. On March 21, 1968, directors of Occidental and Hooker agreed
in principle on the acquisition of Hooker by Occidental; a definitive
agreement was reached on May 7, 1968. That agreement was approved
by the stockholders of both companies on July 18, 1968. The acquisi-
tion was consummated on July 24, 1968.

5. In 1968, after its acquisition of Hooker, Occidental had con-
solidated sales of $1,807 million and total assets of $1,788 million as
of December 31, 1968. Occidental, in 1968, was the 48th largest in-
dustrial corporation in the United States in terms of sales and the
41st largest in terms of assets. )

6. Through Hooker, Occidental is a leading manufacturer and
seller of a number of metal finishing products including phosphate
conversion coatings, vapor degreasing materials and sodium hypo-
phosphite, a chemical required for electroless plating, and has sub-
stantial sales of a number of other metal finishing products. Such
products are used by electroplaters as well as other metal finishers. '

7. At all times relevant herein, Occidental has sold and shipped
products in interstate commerce throughout the United States and
engaged in “commerce” within the meaning of the Clayton Act.

B. Hooker Chemvical Corporation

8. Respondent Hooker is a corporation 0rgahized and existing
under the laws of the State of New York, with its office and principal
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place of business located at 277 Park Avenue, New York, New York.

9. Hooker, in 1967, was approximately the 244th largest industrial
corporation in the United States in terms of sales and approximately
the 191st largest in terms of assets. Its total sales during 1967 were
$364.5 million, while its total assets amounted to $366 million.

10. At the time of its acquisition by Occidental, Hooker was a
major diversified producer of industrial chemicals, farm chemicals,
and plastics. For the fiscal period ending December 31, 1967, ap-
proximately 21 percent of Hooker’s consolidated sales were accounted
for by metal finishing chemicals, 19 percent by farm chemicals, 10
percent by pulp and paper chemicals, 7 percent by detergent and dry
cleaning chemicals, 15 percent by chemicals and specialties for other
industrials uses, 20 percent by plastics, and 8 percent by international

sales.

11. In 1962, Hooker acquired Parker Rust Proof Company,
leadmfr manufacturer and supplier of phosphate conversion coatings
and other products for metal finishing.

12. At all times relevant herem, Hooker has sold and shipped
ploducts 1n interstate commerce throughout the United States and
engaged in “commerce” within the meaning of the Clayton Act.

II. THE ACQUIRED COMPANILES

A. The Udylite Corporation

13. The Udylite Corporation (“Udylite”), is a corporation or-
ganized and existing under the laws of the State of Michigan with its
office and principal place of business located at 21441 Hoover Road,
Warren, Michigan.

14. At the time of the acquisition described in Paragraph 40,
herein, Udylite was the largest supplier of metal finishing products,
equipment and services to electroplaters in the United States. Udylite
was the largest manufacturer and scller of non-precious metal
electroplating products and equipment. In addition to electroplating
products and equipment, Udylite also manufactured and sold other
metal finishing supplies. Udylite provided extensive analytical and
testing service, equipment design and repair, and other technical
service and advice to its customers.

15. Udylite also manufactured and sold foundry facings of various
kinds used in the production of metal castings and distributed
foundry supplies, machinery and equipment.

16. At the time of the acquisition described in Paragraph 40,
herein, Udylite was a large distributor of nickel and received large
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allocations of nickel, in the form of soluble nickel anodes, for resale
to electroplaters. At that time and subsequent thereto, nickel was and
has been in extremely short supply. ,

17. Udylite directly, or indirectly through subsidiaries and
licensees, manufactured and distributed metal finishing maternls and
equipment in numerous foreign countries.

18. In 1966, Udylite had sales of approximately ‘571 mﬂhon and
total assets at the end of that year of $32.3 million. In 1967, Udyhte S
sales amounted to approximately $62.5 million.

19. At all times relevant herein, Udylite has sold and shipped
products in interstate commerce throughout the United States and
engaged in “commerce” within the meaning of the Clayton Act.

B. Sel-Rex Corporation

20. Sel-Rex Corporation (“Sel-Rex”), is a corporation organized
and existing under the laws of the State of Delaware with its office
and principal place of business located at 75 R1ve1 Road, Nutley,
New Jersey.

21. At the time of the acquisition described in Paragraph 41,
herein, Sel-Rex was the largest supplier of metal, finishing products,
equipment and services to precious metal electroplaters in the United
States. Sel-Rex provided extensive analytical and testing services,
equipment design and repair, and other technical services and advice
to its customers.

22. Sel-Rex directly, or indirectly through subsidiaries and licens-
ees, manufactured and distributed precious metal products and equip-
ment in numerous foreign countries.

23. In 1967, Sel-Rex had sales of $33.4 million and totals a,ssets at
the end of that year of about $13.5 million.

24. At all times relevant herein, Sel-Rex has sold and shipped
products in interstate commerce throughout the United States and
engaged in “commerce” within the meaning of the Clayton Act.

IIT. TRADE AND COMMERCE
A. Metal Finishing

25. Metal finishing consists of all procedures and processes for
treating and improving metal surfaces, which are electroplating,
electroless plating, preparation of plastics for plating, phosphating,
conversion coatings, protective oils, electropainting, metal and paint
stripping, etchants, bright dips, electropolishing, and pretreatments
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and aftertreatments in connection with any of the foregoing, includ-
ing cleaning, pickling and vapor degreasing.

26. The manufacture, sale and distribution of metal finishing
products and equipment is a large and substantial industry. The sale
of metal finishing products and equipment in the United States
amounts to more than $1 billion annually. Such sales are made by
manufacturers directly and through distributors to metal finishing
job shops and to companies engaged in manufacturing or assembling
metal products which require metal finishing.

27. Prior to the acquisition of Udylite and Sel-Rex by Hooker, as
described in Paragraphs 40 and 41 herein, suppliers to the metal
finishing industry consisted of many limited-line manufacturers
offering products and/or equipment to metal finishers relating to one
or only a few types of metal finishing processes. In several cases, the
manufacture and sale of products and/or equipment for use in con-
junction with a given process was dominated by one or a few com-
panies, among them Hooker, Udylite and Sel-Rex, as described in
Paragraphs 6, 14 and 21, herein. However, no manufacturer offered
a full line of products and equipment for a broad range of metal
finishing . processes. Subsequent to these acquisitions, Occidental,
directly or through Hooker, has dominated the metal finishing in-
dustry by its possession of the combined specialties, and dominant
positions within such specialties, of Udylite, Sel-Rex and Hooker,
and by the combined manufacturing, marketing, research and fi-
_nancial strengths of Udylite, Sel-Rex and Hooker.

98. Many metal finishing products and cquipment are owned or
controlled as a result of a combination of patents, trade secrets and/
or other proprietary rights. The nature and extent of a metal finish-
ing supplier’s proprietary position may constitute an important
factor in selling non-proprietary as well as proprietary products and
equipment. Prior to the acquisition of Udylite and Sel-Rex, as
described in Paragraphs 40 and 41 herein, no one company possessed
a significant proprietary position extending over a broad range of
metal finishing products and services. Subsequent to these acquisi-
tions, Occidental, directly or through Hooker, has possessed a signif-
icant proprietary position in a broad range of metal finishing
products and equipment, through the combination of the patents,
trade secrets and other proprietary rights of Udylite, Sel-Rex and -
Hooker.

B. Electroplating

29. The primary function of electroplating is to impart corrosion
resistance and brightness to metal and plastic surfaces. Certain other
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qualities such as durability, hardness, and heat and stain resistance
may also be stressed in electroplating, depending on the physical
properties of the plated article and on customer requirements. In
most applications, customer requirements are such that alternative
metal finishing techniques are unacceptable. Ilowever, many electro-
platers provide other metal finishing services, such as anodizing,
application of conversion coatings, electropolishing, buffing, etec.

30. Electroplaters are divisible into two categories: non-precious
metal electroplaters, who perform nickel, copper, cadmium, chromium
and other mon-precious metal electroplating services; and precious
metal electroplaters, who perform precious metal electroplating
services. Precious mietal electroplaters generally apply non-precious
metal undercoatings to all articles before finishing the surface with a
precious metal electroplate.

31. Klectroplaters purchase applo‘nm‘ttely $350 million in metal
finishing products and equipment annually, of which non-precious
metal electroplaters purchase approximately $250 million and precious
metal electroplaters purchase approximately $100 million. The in-
dustry is comprised of several thousand independent job shops and
numerous “captive” shops in various types of fabricating and as-
sembly plants.

82. Electroplating is a complex art, the practice of which neces-
sitates close cooperation between the electroplater and his metal
finishing suppliers in such matters as design of processes, control and
testing of pre-plating and plating baths, design and application of
proper cleaners and pre-finishing materials, testing and analysis of
plated samples, and design, maintenance and repair of proper equip-
ment.

33. Most electroplaters are heavily dependent on their suppliers of
metal finishing products and equipment for technical service and
advice. In time of short supply of nickel or cadmium, the metal
generally is rationed by the metal producers. At least since 1967,
nickel and cadmium have been in short supply and one or both
metals have been rationed by the metal producers. Since some metal
finishing suppliers are allocated the scarce metal in anode form, many
- electroplaters may be dependent upon such suppliers for a continuing
supply of such anodes.

34. The heavy dependence of the electroplater on his suppliers of
metal finishing products and equipment tends to enable a large full-
line supplier to influence, persuade, or compel electroplaters to pur-
chase all products in the supplier’s line and to refrain from purchas-
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ing competing lines. This tendency manifests itself especially where
such a supplier is a source of a metal in short supply.

C. Preparing Plastics For Plating

35. In the past several years, plating on plastics has become com-
mercially feasible, as new techniques of a proprietary nature have
been developed for preparing plastic surfaces for electroplating. It is
likely that the use of plated plastics will grow at a great rate within
the next several years. ’

36. At the time of the acquisitions described in Paragraghs 40 and
41, herein, only a small number of processes for pre-plating plastics
had been proved commercially feasible.

87. Shortly before the acquisitions described in Paragraphs 40 and -
41, herein, Hooker had developed a short-cut process for preparing
plastics for plating.

38. In the period immediately preceding the acquisition described
in Paragraph 40, herein, Udylite was conducting plating on plastics
research. Udylite was also distributing proprietary pre-plating
plastics solutions produced by one of the few companies in the field.

39. Shortly before the acquisition described in Paragraph 41,
herein, Sel-Rex proposed to begin, or began, distribution of solutions
for pre-plating plastics materials, employing a proprietary process
owned by a forelign company.

IV. THE ACQUISITIONS

A. Udylite

40. On November 6, 1967, directors of Hooker and Udylite reached
a definitive agreement on the acquisition of Udylite by Hooker. The
agreement was approved by the stockholders of both companies on
December 21, 1967. The acquisition was consummated on January 2,
1968, with Udylite transferring to Hooker substantially all of its
assets and labilities in exchange for shares of Hooker common and
preferred stock with an aggregate value of approximately $41
million.

B. Sel-Rex

41. On April 4, 1968, directors of Hooker and Sel-Rex reached a
definitive agreement on the acquisition of Sel-Rex by Hooker. The
agreement was approved by the stockholders of both companies on
July 18, 1968. The acquisition was consummated on July 24, 1968,
with Sel-Rex transferring to Hooker substantially all of ifs assets



OCCIDENTAL PETROLEUM CORP., ET AL. 717

710 - Complaint

and liabilities in exchange for shares of Hooker common and pre-
. ferred stock with an aggregate value of approximately $45 million.

The acquisition of Sel-Rex by Hooker fmd the acquisition of Hooker
by Occidental occurred on the same day.

V. VIOLATIONS CHARGED

42. The effect of the acquisition of Udylite, and the effect of the
acquisition of Sel-Rex, has been, or may be, substantially to lessen
competition or to tend to create a monopoly in the manufacture and/
or sale of metal finishing products, equipment and services, and in
the manufacture and/or sale of various categories thereof, in the
United States, in the following ways, among others:

(a) Actual and potential competition between Hooker and Udylite
and between Hooker and Sel-Rex has been eliminated ;

(b) The substitution of Occidental and Hooker, with their multi-
divisional manufacturing, marketing, research and financial strengths,
tends unduly to increase barriers to entry of new competition and to
deprive smaller limited-line rivals of an equal opportunity to com-
pete, cumulatively entrenching Occidental and Hooker in their ac-
quired dominant position;

(¢) Leading suppliers of electroplating products, equipment and
services have been absorbed into and combined with one of the
largest industrial corporations in the United States which occupies a
leading position in the ploductlon and sale of closely related metal
ﬁnlshmcr products;

(d) Concentrfttlon may be substantially increased and the possibil-
ity of deconcentration lessened;

(e) Udylite and Sel-Rex have been eliminated as 1ndependent
competitive factors;

(f) Occidental and Hooker have obtained a substantlal competi-
tive advantage over smaller limited-line competitors;

(g) Other suppliers of metal finishing products and equipment
may combine by acquisition or merger in order to obtain the types of
capabilities obtained by Occ1dental and Hooker by virtue of the
acquisition;

(h) Occidental and Iooker have obtained the opportunity to
influence, persuade or compel metal finishers to purchase most or all
of their requirements from Occidental and Hooker or to refrain from
purchasing competing lines.

43. The acquisition of Udylite, as alleged in Paraoraph 42, above,
constitutes a violation of Section 7 of the Clayton Act, as amended
(15 U.S.C. Sec. 18).

467-207—73 47
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44. The acquisition of Sel-Rex, as alleged in Paragraph 42, above,
constitutes a violation of Section 7 of the Clayton Act, as amended
(15 U.S.C. Sec. 18).

DrxocisioNn aAxp ORDER

The Federal Trade Commission having initiated an investigation
of the acquisitions of The Udylite Corporation, a corporation, here-
inafter sometimes referred to as Ulylite, and Sel-Rex Corporation, a
corporation, hereinafter sometimes referred to as Sel-Rex, by respond-
ents named in the caption above, and the respondents having been
furnished thereafter with a copy of a draft of complaint which the
Bureau of Restraint of Trade proposed to present to the Commission
for its consideration and which, if issued by the Commission, would
charge respondents with violation of Section 7 of the Clayton Act, as
amended ; and '

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it has reason to believe that the respondents
have violated Section 7 of the Clayton Act, as amended, and that
complaint should issue stating its charges in that respect, and having
thereupon accepted the executed consent agreement and placed such
agreement on the public record for a period of thirty (30) days, and
having received no comments from interested members of the public,
now in further conformity with the procedure pr escribed in Section
9.34(b) of its rules, the Commission hereby issues its complaint,
makes the following jurisdictional findings, and enters the following
order:

1. Proposed respondent Occidental Petroleum Corporation is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of California, with its office and
principal place of business located at 10889 \Vl]shue Boulevard, Los
Angeles, California.

Proposed respondent Hooker Chemical Corporationis a corpors ation
organized, existing and doing business under and by virtue of the
laws of the State of New York, with its office and principal place of
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business located at 277 Park Avenue, New York, New York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
1s in the public interest.

ORDER

I

1t is ordered, That respondent, Occidental Petroleum Corporation
(“Occidental”), and respondent, Hooker Chemical Corporation
(“Hooker”), and their officers, directors, agents, representatives, em-
ployees, subsidiaries, affiliates, successors, and assigns, in connection
with the sale or distribution in the United States of metal finishing
products or equipment sold by them in the United States, forthwith
cease and desist from:

(1) Selling any such product or equipment on the condition,
agreement or understanding, express or implied, that the pur-
chaser will buy any other such product or equipment;

(2) Refusing to sell any such products and/or equipment un-
less the purchaser purchases or agrees to purchase other such
products and/or equipment; :

(8) Refusing to service or guarantee any such product or

equipment unless the purchaser purchases or uses other such
products and/or equipment;
- (4) Offering and/or selling any such products and/or equip-
ment in a combined quantity at lower unit prices than an equiva-
lent total quantity of any of the products and/or equipment
offered and/or sold singly, unless such difference in price can be
cost justified by respondents;

(5) Acting as a distributor of any such products and/or
equipment except on a non-exclusive basis for a period of ten
(10) years from the effective date of this order.

II

1t is further ordered, That respondents, Occidental and Hooker,
and their subsidiaries, for a period of ten (10) years from the effec-
tive date of this order, shall cease and desist from acquiring, directly
or indirectly, without the prior approval of the Federal Trade Com-
mission, the whole or any part of the stock, share capital or assets of
any concern, corporate or noncorporate, manufacturing, marketing,
distributing or selling any product or equipment for or to the metal
finishing industry in the United States where the proposed acquisi-
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tion includes assets used in any such activity in the United States:
Provided, That, where the proposed acquisition is of non-metal
 finishing assets from any concern, corporate or noncorporate, manu-
facturing, marketing, distributing or selling any product or equip-
ment for or to the metal finishing industry in the United States,
Occidental shall notify the Federal Trade Commission of the pro-
posed acquisition no less than sixty (60) days prior to consummation
when the time schedule permits, but if the time schedule does not
permit such notice, then notification shall be given as promptly as
possible: Provided further, That the prior approval of or notification
to the Federal Trade Commission shall not be required in connection
with routine purchases in the ordinary course of business of such
items as materials, supplies, equipment and machinery. Nothing in
this paragraph shall be construed to sanction any acquisition not
subject to prior Commission approval.

IIT

1t is further ordered, That in the event that Occidental, Hooker or
any of their subsidiaries, during a period of ten (10) years from the
effective date of this order, rations any metal finishing product or
equipment which it sells in the United States, it will ration such
product or equipment on a fair and equitable basis in the United
States giving due consideration to each customer’s requirements and
prior purchases of the product from Occidental, Hooker or any of
their subsidiaries, and respondents must establish the fairness and
equitableness of such rationing, if required to do so by the Federal

Trade Commission.
Iv

1t is further ordered, That Occidental, Hooker and/or their sub-
sidiaries, during a period of ten (10) years from the effective date of
this order, shall grant, for reasonable royalties to all financially
responsible applicants making written request therefor and not then
offering their customers a competitive process (unless willing to-
cross-license QOccidental, Hooker and/or their subsidiaries for rea-
sonable royalties), a license for the United States to any or all
processes conceived or developed by them prior to the effective date
of this order for preparing plastics for plating.

vV

1t is further ordered, That Occidental, Hooker and/or their sub-
sidiaries, for a period of ten (10) years from the effective date of
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this order, shall make available annually a list of prices charged in
the United States for each of their standard metal finishing products,
equipment and services, when such services are separable from the
price of the products and/or equipment, and will distribute a copy
of such list to any United States customer upon request.

VI

It is further ordered, That Occidental and Hooker shall within
sixty (60) days from the date of service of this order and annually
thereafter on the anniversary date of this order for a period of ten
(10) years, and thereafter when requested to do so by the Federal
Trade Commission, submit to the Commission a written report set-
ting forth in detail the manner and form in which it has complied
and is complying with this order.

VII

1t is further ordered, That respondent Occidental shall notify the
Commission at least thirty (30) days prior to any proposed change
in either corporate respondent which may affect compliance obliga-
tions arising out of this order, such as dissolution, assignment or
sale resulting in the emergence of a corporate successor, and that
this order shall be binding on any such successor.

VIII

It is further ordered, That Occidental and Hooker shall forthwith
distribute a copy of this order to each of their operating divisions,
to each of their metal finishing customers in the United States, and
for a period of five (5) years from the effective date of this order to
each new metal finishing customer in the United States.

Ix mre MATTER OF
SIEGEL TRADING COMPANY, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket C—1750. Complaint, June 5, 1970—Decision, June 5, 1970

Consent order requiring a Chicago, I11., seller of advisory and managed accounts
services in the commodity futures market to cease exaggerating the earn-
ings and profits to be realized by its customers, and failing to disclose the
possible losses which may be incurred.
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COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission having reason to believe that the Siegel Trading
Company, Inc., a corporation, and Joseph E. Siegel, individually and
as an officer of said corporation, hereinafter referred to as respond-
ents, have violated the provisions of said Act, and it appearing to
the Commission that a proceeding by it in respect thereof would be
in the public interest, hereby issues its complaint, stating its charges
in that respect as follows:

Paracrara 1. Siegel Trading Company, Inc., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Illinois, with its principal office and place of
business located at 100 North LaSalle Street in the city of Chieago,
State of Illinois.

Respondent Joseph E. Siegel, is an individual and an officer of the
corporate respondent. He formulates, directs and controls the acts
and practices of the corporate respondent, including the acts and
practices hereinafter set forth. IHis address is the same as that of the
corporate respondent.

Paxr. 2. Respondents are now, and for sometime last past have
been, engaged in the advertising, offering for sale and sale of ad-
visory and managed accounts services in commerce incident to the
purchase and sale of commodity futures.

Pax. 3. In the course and conduct of their business, as aforesaid,
respondents now cause, and for sometime last past have caused,
monies, contracts and other commercial paper and printed materials
in connection with said advisory and managed accounts services, to
be sent by United States mail from their place of business in the
State of Illinois to purchasers thereof located in various other States
of the United States, and maintain and at all times mentioned herein
have maintained a substantial course of trade in said services in
commerce, as “commerce” is defined in the Federal Trade Commission
Act. '

Par. 4. In the course and conduct of their business and for the
purpose of inducing the purchase of said advisory and managed
accounts services and into the placing of substantial sums of money
with respondents for investment in the commodity futures market,
respondents have made and published and caused to be published
certain statements, claims and representations in newspapers, circu-
lars, booklets and other materials distributed by them, respecting the
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amount and consistency of profits and earnings and the risks of
invested capital.

Among and typical of the foregoing, but not all inclusive thereof,
are the following:

You gain more leverage for your money than in any other financial situation.
For example, in the recent Pork Bellies Market, for every $1,000 that my
customers have invested, they were controlling 30,000 pounds of merchandise—
roughly worth $11,000. (Incidentally we called that market perfectly and that
$1,000 is now worth $3,000.) Such situations are the rule rather than the -
exception in our business.

Trades of this type are exceptional in the Stock Market, but situations where
large profits can be realized are more often the rule rather than the exception
in the commodity markets.

. our program is designed to break even, even if we make money on only
4 of every 10 trades. (Our actual batting average is a profit on T0-159% of all
trades.)

. it is conceivable to generate profits consistently.

the commodity markets are designed for profits. . . .

Par. 5. By and through the use of the above quoted statements and
representations, and others of similar import and meaning, but not
expressly set out herein, the respondents have represented, and are
now representing, directly or by 1mphcat10n

1. That the aforestated profits or earnings and other represented
profits or earnings were typical and could be expected in the trading
of commodity futures.

2. That commodity trading is without risk and that profits can be
generated consistently in the trading of commodity futures.

3. That a profit is realized on a majority of commodity trades.

4. That significant, consistent returns on invested capital can be
made in commodity trading without indicating that losses can also be
incurred.

Par. 6. In truth and in fact:

1. The represented profits or earnings were ty plC‘ll and could not
be e)pected in the trading of commodity futures.

2. Commodity trading is not without substantial risk and profits
c'Lnnot be generated c01151ste11t1y in the trading of commodity
futures. '

3. A profit is not realized on a majority of commodity trades.

4. Substantial losses can be and are often incurred in the trading
of commodity futures.

Therefore, the statements and representations as set forth in Para-
graphs Four and Five hereof, were and are f‘xlse, misleading and
deceptive.
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Par. 7. In the course and conduct of their business, and at all
times mentioned herein, respondents have been in substantial com-
petition, in commerce, with corporations, firms and individuals in
the sale of services of the same general kind and nature.

Par. 8. The use by respondents of the aforesaid false, misleading
and deceptive statements and representations has had, and now has,
the capacity and tendency to mislead members of the purchasing
public into the erroneous and mistaken belief that said statements
and representations were and are true and into the placing of sub-
stantial sums of money with respondents for investment in the com-
modity futures market and into the purchase of respondents’
advisory and managed accounts services by reason of said erroneous
and mistaken belief.

Par. 9. The aforesaid acts and practices of the respondents as
herein alleged, were and are all to the prejudice and injury of the
public and of respondents’ competitors and constituted and now
constitute unfair methods of competition in commerce and unfair
and deceptive acts and practices in commerce, in violation of Section
5 of the Federal Trade Commission Act.

Dxciston axp ORbER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violation of the Federal Trade Commission Act, and the respondents
having been served with notice of said determination and with a
copy of the complaint the Commission intended to issue, together
with a proposed form of order; and '

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the com-
plaint to issue herein, a statement that the signing of said agreement
is for settlement purposes only and does not constitute an admission
by respondents that the law has been violated as alleged in such
complaint, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission having considered the agreement and having
accepted same, and the agreement containing consent order having
thereupon been placed on the public record for a period of thirty (30)
days and having duly considered the comments filed thereafter pur-
suant to § 2.34(b) of its Rules now, in further conformity with the
procedure prescribed in such Rule, the Commission hereby issues its
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complaint in the form contemplated by said agreement, makes the
following jurisdictional findings, and enters the following order: .

1. Respondent Siegel Trading Company, Inc., is a corporation:
organized, existing and doing business under and by virtue of the
laws of the State of Illinois, with its office and principal place of
business located at 100 North LaSalle Street in the city of Chicago,
State of Illinois.

Respondent Joseph E. Siegel is an officer of said corporation and
his principal office and place of business is located at the above stated
address. )

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding

is in the public interest.
ORDER

1% is ordered, That respondents Siegel Trading Company, Inc., a
corporation, and its officers, and Joseph I. Siegel, individually and
as an officer of said corporation, and respondents’ agents, representa-
tives and employees, directly or through any corporate or other
device, in connection with the advertising, offering for sale, sale or
distribution of advisory and managed accounts services incident to
the purchase and sale of commodity futures, in commerce, as “com-
merce” is defined in the Federal Trade Commission Act, do forthwith
cease and desist from:

1. Representing, directly or by implication, that any stated
profits or earnings were or are typical, or could be expected, or
would be realized in the trading of commodity futures.

2. Representing, directly or by implication, that commodity
trading is without risk; or that profits can be generated con-
sistently in the trading of commodity futures.

3. Representing, directly or by implication, that a profit is
realized on a majority of commodity trades.

4. Making any representation, directly or by implication,
respecting profits or earnings which have been or may be earned
from trading in commodity futures without clearly and con-
spicuously stating in immediate connection therewith that losses
can also be incurred.

5. Misrepresenting in any manner, or by any means, the
profits or earnings which have been or may be derived or the
degree or extent of the risk of loss incurred by persons placing
money with the respondents for investment or making use of
respondents’ advisory service or managed accounts service.
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6. Failing to deliver a copy of this order to-cease and desist
to all present and future salesmen and other persons engaged in
the sale of respondents’ product or services and failing to secure
from each salesman or other person a signed statement acknowl-
edging receipt of said order.

1t is further ordered, That the respondent corporation shall forth-
with distribute a copy of this order to each of its operating divisions.

It is further ordered, That respondents notify the Commission at
least 30 days prior to any proposed change in the corporate respond-
ent such as dissolution, assignment or sale resulting in the emergence
of a successor corporation, the creation or dissolution of subsidiaries
or any other change in the corporation which may affect compliance
obligations arising out of the order.

1t is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.

' IN Toe MaTTER OF
AMERICAN HOME PRODUCTS CORPORATION

ORDER, ETC., IN REGARD T0O THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 8641. Complaint, Aug. 28, 196!,—Decisib1'1,, June 9, 1970

Order modifying a cease and desist order upon remand, dated July 15, 1969,
76 F.I.C. 81, pursuant to a decision of the Court of Appeals, Sixth Cireuit,
dated Ieb. 10, 1970, 421 F.2a 845 (8 S.&D. 1109), by providing that
Paragraph I.A.(4) shall be modified to read: “Afford any relief from pain
or itching associated with hemmorrhoids in excess of affording temporary
relief of pain and itching of hemorrhoidal tissue in many cases.”

Finarn Orber

The Commission having issued its original order to cease and
desist in this matter on December 16, 1966 [70 F.T.C. 1524], and the
respondent having appealed from the Commission’s decision ; and

The matter having been remanded to the Commission for further
proceedings by the United States Court of Appeals for the Sixth
Circuit by its opinion and order issued October 18, 1968 [8 S.&D.
83271 ; and :

The Commission, upon remand, having issued a second order to
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cease and desist on July 15, 1969 [76 F.T.C. 81], and the respondent
having also appealed from that order; and

The United States Court of Appeals for the Sixth Circuit by its
opinion issued on February 10, 1970 [8 S.&D. 1109], having directed
a further modification of the Commission’s order; and

The time for filing a petition for certiorari having expired without
any such petition having been filed ;

1t is ordered, That the previously issued cease and desist order of
the Commission be, and it hereby is, modified to read as follows:

ORDER

L. 7¢is ordered, That respondent American Home Products Corpo-
ration, a corporation, and its officers, representatives, agents and em-
ployees, directly or through any corporate or other device, do
Torthwith cease and desist from disseminating or causing the dis-
semination of any advertisement by means of the United States
mails or by any means in commerce, as “commerce” is defined in the
Federal Trade Commission Act, in connection with the offering for
sale, sale or distribution of Preparation H Ointment or Suppositories,
or any other non-prescription drug product offered for sale for the
treatment or relief of hemorrhoids or piles or any of its symptoms,
which:

A. Represents directly or by implication that the use of such
product will : ‘

(1) Rednuce, shrink, or afford any relief of hemorrhoidal
veins themselves: Provided, however, That nothing con-
tained herein shall be construed to prohibit the dissemina-
tion of any advertisement which represents that the use of
such product will help reduce swelling of hemorrhoidal
tissue caused by edema, infection, or inflammation, or that
the use of such product will help reduce swelling of hemor-
rhoidal tissue by lubricating the affected area;

(2) Avoid the need for surgery as a treatment for hemor-
rhoids or hemorrhoidal symptoms;

(3) Heal, cure, or remove hemorrhoids, or eliminate the
problem of hemorrhoids;

(4) Afford any relief from pain or itching associated with
hemorrhoids in excess of affording temporary relief of pain
and itching of hemorrhoidal tissue in many cases;

(5) Afford any other type of relief, or have any other
effect on, hemorrhoids or hemorrhoidal symptoms.

B. Contains any reference to the word “Bio-Dyne;” or con-
tains any reference to any other ingredient either singly or in
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combination unless each such ingredient is effective in the treat-
ment or relief of hemorrhoids or any of its symptoms and unless
the specific effect thereof is expressly and truthfully set forth.

II. 7¢ is further ordered, That respondent and its officers, repre-
sentatives, agents and employees, directly or through any corporate
or other device, do forthwith cease and desist from disseminating, or
causing to be disseminated, by any means, for the purpose of in-
ducing, or which is likely to induce, directly or indirectly, the pur-
chase of Preparation H Ointment or Suppositories, or any other
non-preseription drug product offered for sale for the treatment or
relief of hemorrhoids or any of its symptoms, in commerce, as “com-
merce” is defined in the Federal Trade Commission Act, any adver-
tisement which contains any of the representations prohibited in
Paragraph I hereof.

ITI. In the event that respondent at any time in the future markets
any non-prescription drug preparation for the treatment or relief of
hemorrhoids or any of its symptoms for which it desires to make any
of the representations now prohibited under Paragraph I of this
order, it may petition the Commission for a modification of the order.
Such petition shall be accompanied by a showing that the repre-
. sentation is not false or misleading within the meaning of the Federal
Trade Commission Act, and, if such has been the case, that the
specific representation has been accepted as part of the labeling for
such product by the Secretary of the Department of Health, Educa-
tion and Welfare under the provisions of the Federal Food, Drug
and Cosmetic Act as it is presently constituted or as it may hereafter
be amended.

1t is further ordered, That respondent shall, within sixty (60) days
after service upon it of this order, file with the Commission a report,
in writing, setting forth in detail the manner and form in which it
has complied with this order to cease and desist.

IN THE MATTER OF
GROVE LABORATORIES, ET AL.

MODIFIED ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT
Docket 8643. Complaint, Aug. 28, 1 964—Decision, June 9, 1970

Order modifying, pursuant to a decision of the United States Court of Appeals,
Fifth Circuit, October 14, 1969, 418 F.2d 489 (8 S.&D. 1041), and judg-
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ment dated November 21, 1969, a cease and desist order dated June 13,
1967, 71 F.T.C. 822, by allowing a manufacturing drug firm to state that
its products would temporarily relieve pain and itching and help to reduce
swelling associated with hemorrhoids in many cases.

Finan OrRpER

The Commission having issued its original order to cease and
desist in this matter on June 18, 1967 [71 F.T.C. 822], and the re-
spondent having appealed from the Commission’s decision ; and

The matter having been remanded to the Commission for further
proceedings by the United States Court of Appeals for the Fifth
Circuit by its opinion issued October 14, 1969 [8 S.&D. 1041], and
judgment dated November 21, 1969; and

The time for filing a petition for certiorari having expired without
any such petition having been filed,

1t is ordered, That the previously issued cease and desist order of
the Commission be, and it hereby is, modified to read as follows:

ORDER

1. 7% is ordered, That respondent Bristol-Myers Company, a cor-
poration, and 1its officers, representatives, agents and employees,
directly or through any corporate or other device, do forthwith cease
and desist from disseminating or causing the dissemination of any
advertisement by means of the United States mails or by any means
in commerce, as “commerce” is defined in the Federal Trade Commis-
sion Act, in connection with the offering for sale, sale or distribution
of The Pazo Formula Ointment and The Pazo Formula Hemorrhoid
Suppositories, or any other non-prescription drug products offered
for sale for the treatment or relief of hemorrhoids or piles or any of
its symptoms, which : ,

A. Represents directly or by implication that the use of such
products will :

(1) Reduce, shrink, or afford any relief of hemorrhoidal
veins themselves : Provided, howewver, That nothing contained
herein shall be construed to prohibit the dissemination of
any advertisement which represents that the use of such
products will help reduce swelling of hemorrhoidal tissue
caused by edema, infection, or inflammation, or that the use
of such products will help reduce swelling of hemorrhoidal
tissue by lubricating the affected area;

(2) Avoid the need for surgery as a treatment for hemor-
rhoids or hemorrhoidal symptoms;
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(3) Heal, cure, or remove hemorrhoids, or eliminate the
problem of hemorrhoids; .

(4) Afford any relief from pain or itching associated with
hemorrhoids in excess of affording temporary relief of pain
and itching of hemorrhoidal tissue in many cases;

(5) Afford any other type of relief, or have any other
effect on, hemorrhoids or hemorrhoidal symptoms.

B. Contains any reference to any ingredient or ingredients
either singly or in combination unless each such ingredient 1s
effective in the treatment or relief of hemorrhoids or any of its.
symptoms and unless the specific effect thereof is expressly and
truthfully set forth.

I1. 7t is further ordered, That respondent and its officers, repre-
sentatives, agents and employees, directly or through any corporate
or other device, do forthwith cease and desist from disseminating,
or causing to be disseminated, by any means, for the purpose of
inducing, or which is likely to induce, directly or indirectly, the
purchase of The Pazo Formula Ointment and The Pazo Formula
Hemorrhoid Suppositories, or any other non-prescription drug
product offered for sale for the treatment or relief of hemorrhoids.
or any of its symptoms, in commerce, as “commerce” is defined in the
Tederal Trade Commission Act, any advertisement which contains.
any of the representations prohibited in Paragraph I hereof.

III. In the event that respondent at any time in the future markets
any non-prescription drug preparation for the treatment or relief of
hemorrhoids or any of its symptoms for which it desires to make any
of the representations now prohibited under Paragraph I of this
order, it may petition the Commission for a modification of the order..
Such petition shall be accompanied by a showing that the representa-
tion is not false or misleading within the meaning of the Federal
Trade Commission Act, and, if such has been the case, that the
specific representation has been accepted as part of the labeling for
such product by the Secretary of the Department of Health, Educa-
tion and Welfare under the provisions of the Federal Food, Drug
and Cosmetic Act as it is presently constituted or as it may hereafter
be amended.

1t is further ordered, That respondent shall, within sixty (60) days
after service upon it of this order, file with the Commission a report,
in writing, setting forth in detail the manner and form in which it.
has complied with this order to cease and desist.
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Ix e MaTTER OF
THE BENDIX CORPORATION, ET AlL.

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 7
OF THE CLAYTON ACT AND THE FEDERAL TRADE COMMISSION ACT

Docket 8739. Complaint, June 29, 1967 *—Decision, June 18, 1970

Order requiring a major manufacturer of mechanical components and assemblies
for the auntomotive, aerospace and other industries with headquarters in
Detroit, Mich., to divest within one year all assets and properties of the
Fram Corporation, one of the largest manufacturers of automotive and
aerospace filters and liquid separators, located in Providence, R.I, any
play of divestiture to be approved in advance by the Federal Trade Com-
mission. It is further ordered that pending divestiture the property acquired
from Fram be operated as a separate entity, that no Fram assets be
disposed of without Federal Trade Commission consent, that the separate
Fram Corporation be operated in a manner to maintain its competitive
position in the filter industry, that Bendix hire no Fram employee for
three years, that Bendix not aequire any filter and water separator manu-
facturer for 10 years without Federal Trade Commission consent, and that
Bendix submit every 90 days a progress report on the steps it has taken
toward complete divestiture.

COMPLAINT

The Federal Trade Commission, having reason to believe that The
Bendix Corporation and Fram Corporation have violated the pro-
visions of Section 7 of the Clayton Act, as amended, 15 U.S.C. Sec.
18, and the provisions of Section 5 of the Federal Trade Commission
Act, as amended, 15 U.S.C. Sec. 45(a) (1), through an agreement by
which The Bendix Corporation is to acquire substantially all of the
assets and business of Fram Corporation, issues its complaint charging

as follows:
1

DEFINITIONS

1. For the purposes of this complaint, the following definitions
shall apply:

(a) Filters: Mechanical devices, including complete filter units
and elements, for the removal of contaminants from gaseous and
liquid substances. '

*Reported as amended by hearing examiner’s order of December 19, 1967, by adding
Count III and Paragraph Nos. 33 and 34.
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(b) Automotive filters: Oil, air and fuel filters and filter elements
for passenger cars, trucks, farm equipment, earth moving equipment,
stationary engines, power lawnmower and similar engines, and out-
board and marine engines. :

(¢) Aerospace filters: Fuel, air, lubricant, and hydraulic filters
and filter elements for aircraft and missiles and for ground support
equipment for aircraft and missiles.

(d) Liquid separators: Mechanical devices, together with their
liquid separator elements, for cleaning and drying of a liquid prod-
uct by the removal of entrained and emulsified water and solid
contaminants in one pass at full flow through water coalescing ele-
ments. A prinecipal use for liquid separators is for removing water
and other contaminants from aviation fuels.

I
THE BENDIX CORPORATION

2. Respondent, The Bendix Corporation, is a corporation or-
ganized, and existing under the laws of the State of Delaware, with
its principal office located at the Fisher Building, Detroit, Michigan.

3. The Bendix Corporation and its subsidiaries (hereafter “Ben-
dix”) is a diversified manufacturer of components and assemblies
for aerospace, automotive, automation, scientific, oceanics and other
uses. In 1966, Bendix had sales of $1,052 million, net profits of $38.7
million, and total assets of $662 million. Sales and profits of Bendix
in 1966 were the highest in its history. Bendix’s sales of products for
automotive uses were $229 million in 1966, and Bendix’ sales of
products for aerospace uses were $560 million in 1966.

4. During and since World War II, Bendix developed major re-
search capabilities in basic and applied engineering and a large
reservoir of technological know-how.

5. Bendix is one of the largest sellers of automotive products in
the United States. Bendix sells its automotive products to automobile
and other vehicle manufacturers for installation as original equip-
ment in automobiles and other vehicles. Bendix also sells its auto-
motive products to automobile and other vehicle manufacturers;
warehouse distributors, jobbers, and other customers for automobile
repair and replacement purposes. Traditionally, Bendix’s products
have been sold primarily to manufacturers of new equipment. In the’
past several years, Bendix has attempted to strengthen its position in
the sale of automotive products for replacement purposes.

6. For a number of years up to and including the early 19607,
Bendix manufactured and sold automotive filters for use on auto-
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mobiles and tractors. Presently, Bendix purchases some automotive
filters for resale to several vehicle manufacturers.

7. For several years, Bendix held a minority equity interest in
Wix Corporation, a substantial producer of automotive filters, and
Bendix continued to hold such interest until the agreement for
acquisition was reached with Fram Corporation. In the past several
years, Bendix has surveyed most of the significant manufacturers of
automotive filters with a view to acquiring one or more of such
companies.

8. Bendix is a leading manufacturer of lignid separators and aero-
space filters. The research capabilities and technological know-how
described in Paragraph 4 above provide Bendix with an ability to
significantly expand its sales of liquid separators and aerospace
filters. Bendix has surveyed most of the significant manufacturers
of liquid separators and aerospace filters with a view to acquiring
one or more of such companies.

9. At all times relevant herein, Bendix sold and shipped its prod-
ucts in interstate commerce throughout the United States.

111
FRAM CORPORATION

10. Respondent, Fram Corporation, is a corporation organized
and existing under the laws of the State of Rhode Island, with its
principal office located in Providence, Rhode Island.

11. Fram Corporation and its subsidiaries (hereafter “Fram”), is
one of the largest companies engaged in the manufacture of filters
in the United States. It manufactures automotive filters at plants
located at East Providence, Rhode Island; Greenville, Ohio; Clear-
field, Utah; and in several foreign countries. It manufactures aero-
space filters at its Aerospace Division plant at Pawtucket, Rhode
Island; liguid separators at its Industrial Products Division plant
at Tulsa, Oklahoma; and other products at these and other plant
locations in the United States and abroad.

12. In 1966, Fram had sales of $66.7 million, net profits of $4.35
million, and total assets of $39.1 million. Fram is a substantial,
financially sound, profitable and growing company. Sales and profits
of Fram in 1966 were the highest in its history.

13. Fram 1s approximately the third largest manufacturer of
automotive filters in the United States. In 1966, Fram’s sales of
automotive filters were approximately $37 million. Fram sells its
automotive filters intended for use as original equipment directly to
original equipment manufacturers. Fram’s automotive filters in-

467-207T—73——48
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tended for replacement purposes are marketed through approximately
2,300 warehouse distributors, approximately 18,300 automotive job-
bers and over 300,000 retail outlets, the latter consisting primarily of
service stations and garages, and to major automotive, oil and rubber
companies for redistribution through retail outlets owned by or
affiliated with such companies.

14. Fram is a leading manufacturer of aerospace filters and a lead-
ing manufacturer of liquid separators.

15. For the past several yecars, Fram has engaged in a vigorous
program to expand the size and scope of its operations.

16. In the past several years, Fram surveyed many companies en-
gaged in the manufacture of automotive filters, aerospace filters, and
liquid separators. It had conducted acquisition negotiations with
several such companies.

17. For many years Fram has extensively advertised and pro-
moted its brands of filter products. Fram filter products enjoy a high

reputation.
18. At all times relevant herein, Fram sold and shipped its prod-
- ucts in interstate commerce throughout the United States.

v
TRADE AND COMMERCE

A. Automotive Filters

19. Automotive filters for use as original equipment generally are
sold to vehicle manufacturers for installation on new vehicles. Auto-
motive filters' for replacement purposes generally are marketed
through warehouse distributors and jobbers for redistribution to
consumers through retail gasoline service stations and other retail
outlets. Such filters also are marketed to operators of vehicle fleets.
Automotive filters are sold directly to automotive, oil and rubber
companies for resale through retail outlets owned by or affiliated
with such companies. » ‘

20. A portion of all automotive filters is sold for use as original
equipment on new vehicles. A larger portion of all automotive
filters is sold as replacement items. Retail gasoline service stations
» generally are high-volume accounts and are an important factor in
the sale of automotive filters for replacement purposes. Some auto-
motive filters for replacement purposes are sold to automobile manu-
facturers for resale through the automotive service departments of
automobile dealers.

21. Total sales of automotive filters in the United States are in
excess of $200 million annually. The total market for automotive
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filters in the United States has been growing rapidly as the number
of motor vehicles has risen.

22. The automotive filter manufacturing industry is highly con-
centrated. The AC Division of General Motors Corporation, Puro-
lator Products, Inc., and Fram are the three largest manufacturers
of antomotive filters and together account for well over one-half of
the sales of such filters. Each of the next two or three largest com-
panies sells only a fraction of the automotive filters sold by any one
of the three largest companies. The remaining companies are rela-
tively small factors, frequently single or limited line companies.
Concentration has remained high despite the growing market and the
continued existence of these small companies.

23. For many years, the three largest companies have advertised
and promoted their brands of automotive filters extensively. The
preference for these brands by warehouse distributors, jobbers, re-
tailers and consumers have enabled the three largest companies to
maintain strong market positions in the sale of automotive filters for
replacement purposes, particularly in the sale of such filters through
retail gasoline service stations.

24. The three largest manufacturers of automotive filters in the
United States, including Fram, sell such filters in numerous local
markets. These three companies generally occupy leading market
positions in local markets in the sale of such filters for distribution
through retail gasoline service stations and other channels of distribu-
tion for replacement use. Fram is the leading or one of the three
leading factors in the sale of automotive filters for distribution
through retail gasoline service stations and other retail outlets in a
substantial number of local markets. Smaller manufacturers sell
such filters in fewer local markets and generally occupy lesser local
market positions.

B. Aerospace Filters

25. The products of the aerospace filter industry are characterized
by a high order of technical sophistication commensurate with re-
quirements for filtering exceedingly small particles from fluids, often
at high pressure and at a high flow rate. The manufacture of aero-
space filters requires highly skilled, experienced labor and large
engineering and laboratory facilities.

26. Aerospace filters are sold to manufacturers of aircraft, missiles
and ground support equipment, commercial airline companies, and
the Federal Government. A large portion of such filters are manu-
factured under general specifications established by agencies of the
Federal Government. Only a limited number of aerospace filter
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manufacturers have the technical and engineering ability and the
funds required to meet such specifications.

27. Both Bendix and Fram have sought to expand their business in
aerospace filters and both have demonstrated a willingness to invest
substantial capital to increase that business. Bendix and Fram have
competed aggressively against one another for aerospace filter sales.

C. Liquid Separators

28. The manufacture of liquid separators requirves highly skilled,

xperienced labor and large engineering and laboratory facilities.

29. The liquid separator manufacturing industry is highly con-
centrated with approximately seven or eight manufacturers in the
field. Bendix and Fram are among the leading manufacturers of
liquid separators. Both Bendix and I'ram have sought to expand
their liquid separator business through internal growth and both have
considered acquiring other companies in the ficld. Bendix and Fram
have competed aggressively against one another for liquid separator
sales.

v

VIOLATIONS CHARGLID

30. On February 23, 1967, Bendix and IFram entered into an agree-
ment which provides that Fram transfer to Bendix, and Bendix
acquire from Fram, the entire business and substantially all of the
assets of Fram. This agreement provides further that the transfer of
assets from Fram to Bendix will take place on or about June 30, 1967.

Count I

31. The effect of the aforesaid agreement providing for the acquisi-
tion of Fram by Bendix, and the combination of Bendix and Fram
resulting therefrom, may be substantially to lessen competition, or to
tend to create a monopoly in the production and sale of automotive
filters, aerospace filters and liquid separators in the United States
and in various sections thercof in violation of Section 7 of the
Clayton Act, in that:

(a) actual and potential competition between Bendix and Fram
in the manufacture and sale of antomotive filters, aerospace filters
and liquid separators will be eliminated;;

(b) actual and potential competition in the manufacture and sale
of automotive filters, aerospace filters, and liquid separators, gener-
ally, may be substantially lessened;

(¢) Bendix will eliminate Fram as an independent competitive
factor in the manufacture and sale of automotive filters, aerospace
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(d) concentration in the manunfacture and sale of automotive filters
will be maintained;

(e) concentration in the manufacture and sale of aerospace filters
and liquid separators will be increased substantially ; ‘

(f) Beadix will obtain a decisive competitive advantage in the
manufacture and sale of automotive filters, acrospace filters and
liquid separators, to the detriment of actual and potential competi-
tion;

(2) additional mergers and acquisitions may be fostered with a
resultant lessening of competition in the manufacture and sale of
automotive filters, aerospace filters and liquid separators; and

(h) the entry of new firms and the growth of smalicr filter manu-
facturing companies will be retarded, discouraged or prevented.

Count IT

32. The aforesaid agreement providing for the acquisition of Fram
by Bendix, and the combination of Bendix and I'ram resulting there-
from, constitutes an unfair method of competition in commerce, and
an unfair act and practice in commerce, and is unlawiul under See-
tion 5 of the Federal Trade Commission Act, in that:

(a) significant competition between Bendix and Frem will be
eliminated; and

(b) each and every allegation of Ceunt I above and ecach sub-
paragraph thereof is herein incorporated by reference, and ail said
allegations are reasserted as constituting violations of Section 5 of
the Iederal Trade Commission Act.

Count IIT*

33. On June 30, 1967, Fram transferred to Bendix, and Bendix
acquired from Fram, the entire business and substantially all of the
assets of Fram pursuant to an agreement entered into between Bendix
and Fram on February 23, 1967.

34. The effect of the aforesaid acquisition of Fram by Bendix may
be substantially to lessen competition, or to tend to create a monopoly
in the production and sale of automotive filters, acrospace filters and
liquid separators in the United States and in various sections thereot
in violation of Section 7 of the Clayton Act, in that: _

(a) each and every allegation of subparagraphs (a) through (h)
of Paragraph 81 is herein incorporated by reference.

Mr. Mork W. Haase and Mr. William A. Zolbert sapporting the
complaint.

*Reported as amended by hearing examiner’s order of December 19, 1967, by adding
Count III. .
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Arnold & Porter, by Mr. Victor H. Kramer, Mr. Abe Krash, Mr.
Damiel A. Rezneck, Mr. Jack L. Lipson, Mr. Peter I{. Bleakley and
Mr. Jerome 1. Chapman of Wash., D.C., and Mr. Charles FF. Donnelly
and Mr. B. G. Andrews of Detroit, Mich., for respondents.
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STATEMENT OF PROCEEDINGS

The Federal Trade Commission issued a complaint, on June 29,
1967, charging the above-named respondents with violations of Sec-
tion 7 of the Clayton Act and Section 5 of the Federal Trade Com-
mission Act, by reason of an agreement entered into February 23,
1967, providing for the acquisition of the entire business and sub-
stantially all of the assets of respondent Fram Corporation by
respondent The Bendix Corporation. Pursuant to joint motion and
stipulation of the parties, said complaint was thereafter amended, by
order of the examiner dated December 19, 1967, to allege that the
acquisition contemplated by the aforesaid agreement had occurred on
June 30, 1967. The complaint, as amended, alleged that the effect of
the aforesaid acquisition may be substantially to lessen competition,
or to tend to create a monopoly, in the production and sale of auto-
motive filters, aerospace filters and liquid separators in the United
States and in various sections thereof. Respondents appeared by
counsel and filed their respective answers to the complaint denying,
in substance, that the acquisition was unlawful.

A series of prehearing conferences were convened before the under-
signed hearing examiner, in Washington, D.C., on various dates
between September 7, 1967, and June 6, 1968. During the prehearing
process there was some narrowing and clarification of issues, appro-
priate discovery was permitted, various stipulations and admissions
were made, and a considerable number of documents proposed to be
offered in evidence by complaint counsel were marked for identifica-
tion and received in evidence. The transcripts of said conferences
were made a part of the public record, and the results thereof were
embodied in Prehearing Orders Nos. 1-7.

Hearings for the presentation of testimony and other evidence by
complaint counsel were held between July 22, 1968, and August 22,
1968, in Washington, D.C. Thereafter, hearings were recessed to
permit respondent to complete discovery necessarily deferred. A
further conference, in the nature of a prehearing conference prior to
the commencement of defense hearings, was held in Washington,
D.C., on November 18, 1968, at which a substantial number of docu-
ments proposed to be offered by respondent were marked for identi-
fication and received in evidence. Hearings for the presentation of
testimony and other evidence by respondents were held between
November 25, 1968, and December 6, 1968, in Washington, D.C.
Rebuttal hearings were held on December 13 and 19, 1968. A1l parties
were represented by counsel, participated in the hearings and were
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afforded full opportunity to be heard, and to examire and cross-
examine witnesses. '

At the close of all the evidence, the parties were granted leave to
file proposed findings of fact and conclusions of law, together with
supporting briefs, and to file replies to opposing counsel’s proposed
findings and briefs. Proposed findings and supporting briefs or
memoranda were filed by complaint counsel and respondent on April
1, 1969, and April 4, 1969, respectively. Replies thercto were filed on
April 22 and April 24, 1969, respectively.

In addition to the substantive issues involved in this proceeding,
the examiner also has before him for consideration an application by
respondent Bendix for modification of an agreement with the Com-
mission, so as to permit said respondent to employ the president of
respondent Fram as an executive officer of Bendix. Said application
was initially certified to the Commission by the examiner on March 4,
1969. The Commission remanded sald matter to the examiner, by
order issued March 24, 1969, for consideration on the basis of the full
record and disposition thereof in his initial decision, with appropriate
recommendations to the Commission.

After having carcfully reviewed the evidence in this proceeding
and the proposed findings, conclusions, briefs and replies submitted
by the parties," and based on the entire record, including his observa-
tion of the witnesses, the undersigned makes the following:

FINDINGS OF FACT *
L Identity and Business of Respondents
A. Respondent Bendiz

1. Respondent, The Bendix Corporation (hereinafter referred to
as “Bendix”), is & corporation organized and existing under the laws
of the State of Delaware, with its principal office located at the

1 Proposed findings not herein adopted, either in the form proposed or in substance
are rejected as not supported by the evidence or ag involving immaterial matters.
References to proposed findings and briefs are made with the following abbreviations :
“CPE" (for complaint counsel’'s proposed findings); “RPF” (for respondents’ proposed
findings) ; “RB” (for respondents’ brief); “CR” (for complaint counsel’s reply); and
“RR” (for respondents’ reply).

2 References are hercinafter made to certain portions of the record in support of
particular findings. Such references are to the principal portions of the record relied upon
by the examiner, but are not intended as an cxhaustive compendium of the portions of
the record reviewed and relied upon by him. The following abbreviations arve used in
referring to the record: “Tr.” (for transcript of testimony); “CX"” (for complaint
counsel’s exhibits) ; “RX” (for respondents’ exhibits) and “PHO” (for examiner's pre-
hearing orders).
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Fisher Building, Detroit, Michigan (Adm., Bendix Ans., par. 2).

2. Bendix, together with its subsidiaries, is a diversified manu-
facturer of components and assemblies for aerospace, automotive,
automation, scientific, oceanic, and other uses. In the fiscal year end-
ing September 20, 1966, its consolidated net sales and net income
were, respectively, $1.05 billion and $38.7 million (Adm., Bendix Ans.,
par. 3; PHO No. 1, par. 3). In 1966, Bendix was the 69th largest
industrial corporation in the United States. In 1967, it became the
61st largest industrial corporation in the United States (Tr. 2604-06;
CX 337-B).

3. The original predecessor of respondent Bendix was founded
shortly before World War I, as a manufacturer of starter drives for
automobiles. During the 1920’ it began to manufacture and sell
brakes and brake parts to the antomobile industry. In 1929 its name
was changed to Bendix Aviation Corporation. Aviation became its
major area of growth and development, and its sales in that field
inereased more rapidly than its sales of automotive products. It was
a plonecr in aireraft instrumentation, power controls, and communi-
cations, and developed such devices as automatic pilot, automatic
oxygen system and aireraft radar. Following World War II, when
its sales in the aviation field declined sharply, it entered the field of
space technology and contributed to the development of missile
svstems and rocket programs (Tr. 8450-54). The greater part of
Bendix’s sales in recent years has been concentrated in sophisticated
products used in the aireraft, missile and spaceeraft. In the early
1960’ such products accounted for about 75% of its sales. Yowever,
as a result of a diversification program to lessen its dependence on
government business, the proportion of such products declined to
53% by 1967 (Tr. 345054, 3458-59; CX 231, p. 2).

4. Bendix carries on its activities through various divisions and
subsidiaries, which are organized into groups in accordance with the
technologies involved and markets served. The main groups and the
principal areas of interest of each are: (a) Aerospace Systems (sys-
tems related to defense and space exploration); (b) Aerospace
Products (systems and components for aircraft, missiles and space
vehicles) ; (¢) Automotive (systems and components for vehicle
manufacturers and for the replacement parts industry); (d) Auto-
mation-Scientific Instruments (imstruments and machines for in-
dustrial measurement and for testing and analytical functions) ; (e)
Oceanics (systems and components for military and commercial
oceanics applications); and (f) Electronics (electronic products
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distributed in commercial and governmental markets). In addition,
a Bendix division operates a facility for the Atomic Energy Com-
mission and another division operates research laboratories for basic
and applied research in all areas of the company’s activities, and on a
contract basis for others (CX 113, pp. 17-18; CX 231; Tr. 3457—
59).

5. Despite the fact that the greater part of its business is now in
the area of aerospace, aviation and missiles, Bendix continues to be a
technological leader in the automotive products field. Most of the
products manufactured by it are of relatively high enginecring and
technological content. The various operating divisions and/or sub-
sidiaries within Bendix’s Automotive Group and the principal prod-
ucts of each are: (a) Motor Components (fuel pumps, starter drives
and carburetors) ; (b) P&D Manufacturing Company (ignition
components) ; (c) Brake and Steering (brakes, brake drums, power
steering, power brakes, and universal joints) ; (d) Hydraulic (master
cylinders, wheel cylinders, and miscellaneous hydraulic components
for heavy-duty off-highway equipment) ; (e) Fuel Devices (carbure-
tors, flame arresters and metallic filters, primarily for non-passenger
car applications) ; (f) Friction Materials (material for brake lin-
ings) ; (g) Automotive Electronics (radios, speed controls and auto-
matic temperature controls) ; and (h) Automotive Service (engaged
in supplying products of the above-named manufacturing divisions
to the automotive aftermarket). In addition to the foregoing divi-
sions and/or subsidiaries within the Automotive Group, there is a
Filter Division which is part of Bendix’s Oceanics Group. This
division produces some oil filters for heavy-duty trucks and off-high-
way equipment, in addition to filters for acrospace purposes and for
the removal of water from jet fuels (Tr. 3583-38; 1514-1517, 3580~
83; CX 83, CX 40O, CX 11-N).

6. Bendix’s total sales of products for automotive uses were ap-
proximately $229 million in 1966. Excluding foreign and interna-
tional sales, and sales to the military (almost all of which were
shipped overseas), its total sales of automotive products for use in the
United States were about $162 million in 1966. While Bendix’s sales
of automotive products increased from $102 million in 1961 to $229
million in 1966, the proportion of its automotive sales to its total sales
has declined in recent years. Between 1964 and 1967, it declined from
28% to 23%. By far the largest volume of Bendix’s automotive prod-
uct sales is that done by the Brake and Steering Division, which
accounted for almost half of 1966 domestic antomotive product sales,
or $73.3 million. The second and third ranking automotive product
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manufacturing divisions in 1966 were Automotive Electronics, with
$29.1 million, and Motor Components with $15.9 million. The two
lowest divisions in sales volume were Fuel Devices with $161,156 and
Frilter Division with $840,288 (PHO No. 1, par. 8; Tr. 3552-56,
3526-27; CX 11-D; CX 231, p. 2; CX 232, p. 4; RX 80-A).3

7. The predominant portion of Bendix’s sales of autemotive parts
are made to automobile manufacturers (principally Ford, General
Motors, Chrysler, and American Motors) for installation in vehicles
on the production line. Such sales to the original equipment market
(referred to in the industry as “OEM?”), amounted to $121.6 million
in 1966 and represented approximately 75% of its total domestic
automotive product sales. The remaining 25% ($40.6 million) was
sold for replacement purposes in the so-called “aftermarket.” Ap-
proximately half of the aftermarket sales were actually made to
original equipment manufacturers for distribution through their
parts and accessories departments. Such sales are made almost
entirely in boxes which do not bear the Bendix name. The balance
of aftermarket sales (approximately $20 million) were made to
warchouse distributors, jobbers and other customers for repair and
replacement purposes. Such sales are generally made in boxes bearing
the Bendix label (Bendix Ans., par. 5; PHO No. 1, par. 5; Tr. 3536,
3550-3551, 85568-63; CX 33 D-E; RX 80 A-G; RX 99).

8. Bendix sells to its original equipment customers by mcans of
technically trained sales engineers, who deal with the engineering
departments of the vehicle makers. It designs its products to meet
the technical and engineering specifications of its customers (Tr.
3538, 3570). The continuation of such sales is dependent on the will-
ingness of the vehicle manufacturers to buy from independent parts
mannfacturers, rather than to manufacture their own parts. From
time to time, the vehicle makers conduct “make or buy” studies to
determine the feasibility of manufacturing more of the components
themselves. This has periodically rvesulted in a decision to manu-
facture a part, rather than to purchase it from Bendix or some other
parts manufacturer. Thus, Ford now manufactures all of its starter
drive requirements which it previously purchased from Bendix.
General Motors now manufactures substantially all of its require-
ments for brake drums and power steering which it previously
purchased from Bendix. Chrysler manufactures brakes and brake
linings which it previously purchased from independent parts manu-
facturers (T'r. 2936-37, 3476-80, 3536-37).

?The above figures do not include sales of $18.1 million, made by the Automotive
Service Division, of products produced by the manufacturing divisions (RX 80-A).
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9. Bendix’s sales in the aftermarket are made primarily through
its Automotive Service Division (ASD), which purchases replace-
ment parts from the company’s various automotive parts manufactur-
ing divisions, and packages, warehouses and sells them to the after-
market. Approximately 48% of ASD’s sales in the aftermarket are
made to the parts departments of the vehicle makers. The balance 1s
made primarily through warehouse distributors and direct jobbers
(Tr. 3549-50; CX 83 A-D; RX 80 C-G). ASD has contracts with
160 warchouse distributors and 1,249 direct jobbers. The latter pur-
chase only brake products directly from DBendix (CX 83 E-F).
Several other divisions or subsidiaries make some aftermarket sales
directly, and have contracts with warchouse distributors and jobbers.
P&D Manufacturing Company has contracts with 100 warehouse
distributors and 139 jobbers, and the Friction Materials Division,
has contracts with 214 distributors (CX 33 H-J). bost of Bendix’s
products sold in the aftermarket to warchouse distributors and dirvect
jobbers are ultimately vesold to garages and repair shops, where they
are installed by trained mechanics on vehicles being repaived (Tr.

3541-44; 2640-41; 3578-79).

B. fLlespondent Fram

10. Until its acquisition on June 30, 1967, respondent Fram Corpo-
ration (hereinafter referred to as “Fram”) was a corporation or-
“ganized and existing under the laws of the State of Rhode Island,
with its principal office located in Providence, Rhode Island. On
July 8, 1967, respondent Fram Corporation changed its name to IFC
Corporation. On July 21, 1967, IO Corpor ation was dissolved by
deciee of the Superior Court, Providence, Rhode Tsland (Adim.,
Amended Compl, var. 333 PHO No. 1. par. 105 CX 816 B-C).

11. Prior to its acquisition by 1'e,spo“dont Bendix, respondent Framn
was engaged in the manufacture and sale of various types of filters
in the United States and several foreign countries. It manufactured
automotive filters at its plants ](\mtod in Hast Providence, Rhode
Tsland: ( Freeny ille, Ohio: (learfield, Utah: Dexter, Blissouriz and in
soveral | coruntries. Tt nmn'lmchmﬂ filters for aerospace and
similar 14 its Aerospace Division plant in Pawtucket, Rhode
Island. Such filters are now manufactured at its plant in Tulsa,
Oklahoma. It manufactured, and continues to manufacture, filter
water separators at its Industrial Products Division plant in Tulsa,
Oklahoma (PHO No. 1, par. 11; CX 69; Tr. 1728-29, 3219-20,
() l(]
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12. In 1966, the last full year prior to its acquisition by Bendix,
Fram had consolidated net sales of approximately $66.7 million and
consolidated net earnings of $4.85 million. Tts total consolidated
assets as of December 31, 1966, were approximately $39.1 million. Its
sales, earnings and assets in 1966 were the highest in its history, and
it was a financially sound, profitable and growing company (Fram
Ans., par. 12; PHO No. 1, par. 12; CX 81-85; CX 274).

13. Fram was a pioneer in the manufacture and sale of antomotive
filters. The company was formed in 1934 by two individuals who
developed a passenger car oil filter with a replaceable cartridge. After
experiencing some difficulty in selling to the automobile manufac-
turers, who felt an oil filter was unnecessary, Fram succeeded in
selling its filter to Studebaker in 1935 and to Ford in 1937. O1il filters
subsequently became standard equipment on all new cars made in the
United States. During the 1950’s, Fram developed a dry-type car-
buretor air filter, as a successor to the so-called “oil bath” air filter
with which most auntomobiles were then equipped. By the late 1950%,
virtually all car makers had adopted the dry-type air filter. In 1956,
Fram developed a “throwaway” or “spin-on” type of passenger car
oil filter (Tr. 8212-14, 3260, 3426; RX 386, pp. 12-14).

14. Prior to its acquisition by Bendix, Iram had six operating
divisions. These were: Automotive, Industrial Filter, General Pro-
ducts, Aerospace, International, and Mason Manufacturing Company
Division. The largest of these was the Automotive Division, whose
sales in 1966 were approximately $37 million, or 55% of the com-
pany’s total sales. The Automotive Division was primarily engaged
in the manufacture and sale of oil, air and fuel filters for the auto-
motive market, including passenger cars, trucks and other inteinal
combustion engines. The bulk of the Division’s sales consisted of
filters for passenger cars and light trucks which were sold in the
automotive replacement or “aftermarket.” Qut of total divisional
sales of $37 million in 1966, about $32.5 miliion represented the sale
of passenger-car type filters in the aftermarket (Tr. 8218-21; CX 81
E-K; RX 44-4). :

15. The Industrial Division was engaged in manufacturing filter
water separators and other industrial filters. The Aerospace Division
produced filters of various kinds for use on aireraft, spacecraft,
missiles, ground support equipment and machine tools. The activities
of these two divisions are hereinafter described in greater detail. The
General Products Division was engaged in manufacturing filters for
oil burners and air conditioning units, and other commercial filters.
None of the foregoing divisions had anything to do with the manu-
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facture and sale of passenger car or other automotive-type filters.
The International Division sold Fram products in countries other
than the United States and Canada. The Mason Manufacturing Com-
pany Division made metal spools and stampings. After the acquisi-
tion, this Division was sold, with Commission approval, pursuant to
Commission order issued June 14, 1968 (Tr. 3218-21; CX 81 E-K).

C. Interstate Commerce

16. At all times mentioned herein each of the respondents sold and
shipped its products in interstate commerce throughout the United
States (Adm., Bendix Ans., par. 9, Fram Ans., par. 18; PHO No. 1,
par. 9, 18). ‘

II. The Acquisition

A. Bendix’s Motives

17. Bendix’s acquisition of Fram was an outgrowth of its desire to
decrease its dependence on governmental business. Since World War
II, Bendix had come to rely heavily on government business. Its
scientific and engineering skills enabled it to participate substantially
in sales to the government during World War IT and the Korcan
War, and it became heavily involved in the postwar missile and space
programs. By the early 1960’s, nearly 75% of Bendix’s business was
of a governmental nature. Bendix’s management was concerned about
this heavy dependence on government business, since it did not enjoy
as high a rate of profit on such business as on private cominercial
business, and because of the cyclical nature of the government market
(Tr. 2413-14, 3452-53, 3460-64, 3500; CX 231, pp. 84; CX 540,
pp- 2-3).

18. In late 1960 or early 1961 Bendix established a Marketing and
Commercial Product Planning Department, for the purpose of advis-
ing management as to possible new markets which would enable
Bendix to broaden its activities in the private commercial area, and
to aid Bendix’s existing divisions in improving their marketing
procedures (Tr. 8624-25). Among the ficlds which Bendix viewed as
offering promise for decreasing its depedence on government business
was the automotive field, in which it had some experience and com-
petence. It recognized that the market for the servicing and replace-
ment of automotive parts held an “important potential for future
sales and profits,” and centralized the aftermarket selling activities
of the automotive parts manufacturing divisions into a newly-
established Automotive Service Division in 1961, in order “to obtain
a much larger share of the market” (CX 232, p. 5; CX 3-N).
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19. In the early 1960’s, the Bendix Filter Division was one of its
smallest divisions and was losing money. Only a small portion of its
sales involved automotive-type filters and the bulk of these were sold
in the OEM market, rather than in the more profitable and expand-
ing aftermarket. In 1962 and 1963 a series of meetings was held .
between personnel of the Planning Department and Bendix execu-
tives to determine what steps to take to eliminate the losses of this
division. The alternatives presented were either to withdraw from
the field entirely or to broaden the company’s base in the industry.
Since the filtration business was considered a large and profitable one,
particularly in the replacement market, it was decided that the com-
pany should try to expand its operations in this field. Consideration
was given to whether this should be done by acquisition or by internal
expansion. Eventually it was decided that it would not be feasible to
expand by internal development, and that efforts should be made to
acquire another company in the field (Tr. 362842, 3486-87, 348992,
3496-97; CX 135, CX 157, CX 158, CX 160; RX 38).

20. At various times during the period from 1961 to 1966 Bendix
gave consideration to acquiring an interest in one of several filter
manufacturers. In 1961 it acquired a small stock interest in Wix
Corporation, which was then manufacturing certain types of air
filters for it. This stock interest never exceeded 6 or T% of Wix’s
outstanding stock, and Bendix continued to hold a stock interest in
Wix until February 1967 when it acquired Fram. Negotiations look-
ing toward Bendix’s acquisition of Wix were undertaken in 1963, but
were broken off when the terms of the acquisition could not be agreed
upon. Several further abortive efforts to acquire Wix were made in
the succeeding few years. Consideration was given at various times
to the acquisition of Walker Manufacturing Company, Donaldson
Company, Inc., Hastings Manufacturing Company, and Purolator
Products, Inc. No approach was ever actuaily made to Walker. Meet-
ings were held with Purolator in March 1966 to consider the possi-
~ bility of a merger or acquisition, but nothing came of the effort.
Talks with Donaldson resulted in a counteroffer by Donaldson to buy
Bendix’s Filter Division. This was rejected. Brief discussions were
had with Hastings Manufacturing Company, but resulted in no seri-
ous negotiations (Tr. 2575, 2015-27, 3487-89, 364347, 632, 2678, 2105 ;
CX 316 A-B, CX 146, CX 165-172, CX 149, CX 152, CX 160 Z9-10,
CX 352; RX 38).

21. Although unsuccessful in its efforts to acquire a filter manu-
facturer during this period, Bendix did enlarge its participation in
the antomotive products market by the acquisition of P&D Manufac-
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turing Company, Inc., and a related company, in December 1965.
P&D and its affiliate manufactured a full line of ignition parts,
which they supplied to the automotive replacement market and to
manufacturers in the automotive field. Their consolidated annual
sales in 1964 were $8.8 million (CX 2-G, CX 7-I2).

29. Prior to 1966, Bendix had made several approaches to Fram
with a view to acquisition, but the latter was not interested in selling
at the time. However, in October 1966 Bendix’s chief executive officer
approached Fram’s president to discuss a possible acquisition, and
found an interest on Fram’s part. Following several further meet-
ings, a written offer to Fram was made on January 2, 1967, which
was accepted the following day (Tr. 3497-99, 1716; CX 68 A-C).

B. Fram’s Motive

23. During the spring of 1966, Fram’s board of directors con-
cluded that a merger would be in the best interest of the company’s
stockholders if a financially attractive agreement could be negotiated.
Among the reasons for Fram’s interest in a merger was its concern
that the rapid growth of private brands in the passenger car filter
business would affect the profitability of its own business, which in-
volved primarily the sale of proprietary brands in the aftermarket.
Another factor was the illness of both its president and the chair-
man of its board, the latter also being its principal stockholder.
Negotiations looking toward a possible merger were undertaken with
a number of other companies, including W. R. Grace Co., Thompson
Ramo Woolridge, Rockwell-Standard, Textron and ACFEF Industries.
The Bendix offer was ultimately accepted because it was the most
attractive financially to Fram’s stockholders (Tr. 8253-57, 324041,
324349, 3298-3300).

C. The Transaction

24. Fram entered into a formal written agreement with Bendix on
February 23, 1967, providing that Fram would transfer to a Bendix
subsidiary, and that the subsidiary would acquire from Fram, all of
Fram’s business and substantially all of its assets. The transfer and
acquisition, pursuant to this agreement, took place on June 30, 1967.
In accordance therewith, Bendix exchanged for each share of Fram
common stock one share of Bendix “Series A $3 Cumulative Con-
vertible Preferred” voting stock. The convertible preferred stock so-
exchanged was valued at approximately $75 million. The name of the
existing Fram Corporation was then changed to I'C Corporation and
the corporation was later dissolved (PHO No. 1, par. 30; Order
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316-C).

95. Immediately after the closing on June 30, 1967, Bendix trans-
ferred substantially all of the assets which it had acquired from
Fram to a newly-formed, whollyowned Bendix subsidiary, Fram
Corporation. Pursuant to an agreement between the Commission staft
and Bendix dated June 16, 1967, the Bendix subsidiary, Fram Corpo-
ration, has been operated separately from the rest of the Bendix
organization, substantially in the same form and manner as that in
which the old Fram Corporation operated prior to the acquisition
(CX 112 A-D).

© III. Market Conditions

A. The Automotive Filter Market
1. The Product Market

26. Automotive filters are of three types, oil, air, and fuel, and
include the filter elements which perform the actual filtration func-
tion. Such filters are designed for use on passenger cars, trucks, buses,
tractors, farm equipment, off-highway equipment, stationary cngines,
and outboard and marine engines. (Complaint, par. 1; PHO No. 1,
par. 1; PHO No. 6, par. 8; Tr. 606-07).

27. Oil filters are used to remove contaminants from lubricating
engine oil. There are two basic types of oil filters: (a) The “car-
tridge” type, in which a replaceable cartridge is inserted into a per-
manent metal housing; and (b) the “spin-on” or “throwaway” type,
which combines both the metal housing and filter element into one
disposable unit. The latter is the type most commonly in use on
passenger cars today. The filtering element in oil filters is generally
a treated, specially-pleated paper, although some oil filters utilize a
depth-type filtering element consisting of cellulose, cotton and/or
other fibers. Filter manufacturers rccommend that oil filters be
changed every 4,000 to 6,000 miles. Qil filters account for the largest
volume of automotive filters sold in the United States, representing
approximately 76% of all automotive filter units sold (CX 317 B-D;
'r. 1728, 1920, 1998, 2078, 3290, 3403-3410). ‘

98. Air filters remove impurities from the air before it is fed into
the engine carburetor. An air filter consists of a replaceable cartridge
inserted in a permanent housing. The filter element in the cartridge
is generally pleated paper. Filter manufacturers recommend that air
filters be changed every 10,000 miles or once a year. Air filters ac-
count for approximately 15% of all automotive filter units sold (CX
317 B-D; Tr. 3414, 3416).

467207 —T 2~ 40
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29. T'uel or gasoline filters are used to filter out impurities in the
fuel entering the carburetor of an automobile engine, in order to
prevent clogging of the carburetor. They consist typically of a small
metal or plastic housing and a resin-impregnated pleated paper ele-
ment, with two pieces of rubber hose and clamps for use in installa-
tion. The filter is generally installed in the gasoline line, immediately
ahead of the fuel pump. Manufacturers recommend that fuel filters
be changed every 5,000 miles, but most motorists are unaware of the
need for such change. Fuel filters constitute approximately 9% of
all automotive filter units sold (Tr. 3418-19, 204549 ; CX 317 B-D,
CX 256; RX 63, RX 95-96).

30. The parties are in apparent agreement that all three types of
automotive filters (oil, air and fuel) may be combined for purposes
of determining the appropriate line of commerce in which to assess
the competitive impact of the acquisition. However, it is respondents’
position that automotive-type filters which are designed for use on
passenger cars and light trucks must be considered a different prod-
uct line from heavy-duty filters used on large trucks, buses, farm
equipment and other heavy-duty engines. Respondents also contend
that passenger car filters sold in the OEM market must be considered
to be in a different line of commerce from those sold for replacement
purposes (RPF at 34, 41). Conversely, counsel supporting the com-
plaint contend that passenger car filters and heavy-duty filters are
part of the same product market, and that it is not proper to distin-
guish between OEM and replacement filter sales in determining the
appropriate line of commerce (CPF at 20-25).

2. Ixtent of Respondents’ Participation in Market

31. Respondents’ distinction between passenger car and heavy-duty
filters, and between the OEM and replacement market, coincides with
the differences in the arcas of emphasis which existed between Ben-
dix’s and Fram’s participation in the automotive filter field prior to
the merger. Bendix’s participation in the automotive filter field was
limited largely to the production and sale of a relatively small vol-
ume of heavy-duty oil filters for installation as original equipment
on heavy-duty trucks, military vehicles and off-highway equipment.
In 1966, the automotive product sales of Bendix’s Filter Division
amounted to $840,288, consisting primarily of heavy-duty oil filters
supplied as original equipment for military vehicles, tractors and
other heavy-duty equipment. Of this amount, $283,011 involved filters
manufactured for Bendix by Wix and delivered by the latter to the
customers. The Filter Division’s automotive product sales repre-
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sented approximately 13% of total divisional sales of $5.9 million.
The Filter Division was one of Bendix’s smallest, accounting for less
than six-tenths of 1% of the company’s total sales volume (RX 101
B-C, RX 80-A; CX 11-D, CX 275-B; Tr. 3535).

32. The only other filter manufactured by Bendix with any auto-
motive application is the Zenith fuel filter, which was manufactured
by its Fuel Devices Division. The primary application of this filter
is for stationary engines, marine engines and heavy-duty trucks. Its
construction and installation are different from the ordinary auto-
motive fuel filter. It has a metal filtering element in a glass bowl.
It is not installed in the fuel line and is not a throwaway filter, as
are most passenger car fuel filters. It sells for approximately three
times the price of fuel filters designed for passenger car application
(Tr. 3580-82, 8535, 3427). In 1966, the sales of the Zenith filter by
Bendix’s Fuel Devices Division amounted to approximately $290,000.
In addition, Bendix’s Automotive Services Division sold a small
quantity of Zenith filters, manufactured by the Fuel Devices Divi-
sion. Such sales amounted to approximately $46,000 in 1966, of which
a negligible quantity may have been sold to warehouse distributors
and jobbers for installation on passenger cars (RX 101-A, D).

38. The only filter product ever manufactured by Bendix specifi-
cally designed for passenger car application was an air filter element,
which was manufactured by its Filter Division in the late 1950’s
for Ford and American Motors, for OEM installation. It ceased
manufacturing this product around 1960, because it was losing money
on the program and it sold its equipment to Wix. It continued to
purchase small quantities of the filter elements from Wix until 1963,
in order to complete existing contracts. None of the air filter elements
manufactured and/or sold by Bendix was sold in the automotive
aftermarket (Tr. 1519-23, 3732-34, 3683-88, 3621-23; RX 76, RX
101-B).

34. Unlike Bendix, which complaint counsel concede was a “small
and peripheral member of the [automotive filter] industry” (CPF
at 19), Fram was a major participant in the industry. It was en-
gaged in the manufacture and sale of oil, air and fuel filters for the
automotive market, including passenger cars, trucks and other inter-
nal combustion engines (CX 81-E). Whereas Bendix’s participation
in the industry was limited largely to heavy-duty filters which it
sold in the QKM market, Fram’s sales of automotive filters involved
primarily passenger-car type filters, which it sold in the aftermarket.
In 1966, Fram’s aftermarket sales of passenger car filters totaled
$32.5 million and represented 88% of the total sales of Fram’s Auto-
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motive Division, which manufactured and sold its automotive-type
filters. Only about 5% of its sales of passenger car filters were in
the OEM segment of the market (RX 44-A; Tr. 3240).

35. Complaint counsel’s position that passenger car and heavy-duty
filters are both part of the same product market is based on their
contention that most manufacturers produce both types, that they
can both be manufactured in the same plant, and that the machinery
used in producing them is similar (CPF at 23-24). The record does
not wholly support complaint counsel’s position. There were at least
six manufacturers of automotive-type filters, each with automotive
filter sales in excess of $1 million in 1966, who sold no appreciable
quantities of passenger car filters in that year, and at least four
manufacturers of automotive-type filters who sold no appreciable
quantities of heavy-duty filters (CX 345-D; RX 44-B, C).* While
heavy-duty and passenger car filters are sometimes manufactured in
the same plant, different machinery is used in their manufacture.
Heavy-duty oil filters consist of a large, cast-metal housing with a
replaceable depth-type cartridge, whereas the typical spin-on pas-
senger car filter is manufactured with a light metal shell and a
pleated paper element. Bendix’s heavy-duty Zenith fuel filter is made
of a glass bowl seated in a heavy metal base, with a metal filtering
element, unlike the typical passenger car fuel filter which is made
of light metal or plastic with a paper element. The manufacture of
the former requires die-casting and glass-blowing equipment, which
is entirely different from that used in manufacturing passenger car
fuel filters (Tr. 3423-24, 3427-33, 3441-42, 3579-81, 3583-84; RX 61,
RX 63, RX 65-66, RX 97).

36. The examiner finds it unnecessary, at this point to resolve the
dispute between the parties, as to whether heavy-duty and passenger
car filters are part of the same product line. The record contains
statistical evidence which reflects the status of the market and the
position of the parties, both in terms of all types of automotive filters
and in terms of the passenger-car segment thereof. Appropriate find-
ings will hereafter be made on both bases, so as to provide a complete
market picture and to aid in a resolution of the issues.

3. The Industry

37. The automotive filter industry is & substantial and growing
o e . L
industry. Sales of auntomotive filters increased from approximately

* Afi-Maze Division of North American Rockwell, Commercial Filter Co., Cummins
Lngine Co., Donaldson Co., Luber-IMiner, Inc., and SWBG 0il Clarifier, Inc., s0ld no
paszenger car filters or only negligible quantities. Approved Products Mfg. Corp., Filter
Dynamies. Ine., Champion Laboratories, and Lee Tilter Corporation sold nec heavy-
duty filters or only negligible quantities thereof.
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$213 million in 1963 to $297 million in 1966, representing a growth
rate of approximately 18% per year (CX 345-A, D). The major
part of this increase has been in the passenger-car aftermarket seg-
ment of the industry. Sales of passenger car filters in the aftermarket
by filter manufacturers have increased from $122 million in 1962 to
$189.3 million in 1966 (RX 44-A). This increase has resulted from
the substantial increase in motor vehicle registration and use, and is
expected to continue for some time (CX 209-11; Tr. 2106-07).

38. The automotive filter industry is a highly profitable one. The
net profit on sales (before provision for taxes) of most of the com-
panies for which there is data in the record is in excess of 10% and
has been increasing in recent years. Respondent Fram’s net profit on
sales (before provision for taxes) increased from 10.6% in 1963 to
13.0% in 1966. The net profit of its Automotive Division, which in-
cludes all automotive filter sales except for a small portion of private
Iabel sales, increased from 14.7% in 1965 to 17.1% in 1966. The favor-
able profit trend in the industry has included a number of the smaller
companies, as well as the industry’s leaders (CX 238 Z9-11, CX
81 T-U; OX 274-A, C; CX 823; RX 22, p. 4; Tr. 1954-55, 2000-01,
2107-08, 2197). '

39. As previously noted, automotive filters are sold for installation
on original equipment or for replacement purposes. Automotive fil-
ters for use as original equipment are sold to the vehicle manufac-
turers. Some sales are also made to the vehicle manufacturers for re-
placement purposes through their parts and accessories departments.
Most sales for replacement purposes are made through warehouse
distributors and direct jobbers. However, a substantial volume of
sales is made to the oil and tire companies for distribution through
their own or franchised outlets, and to other categories of direct
customers, including mass merchandisers (such as Sears Roebuck),
fieet operators and government agencies (Adm., Bendix-Fram An-
swers, par. 19-20; PHO No. 1, par. 19-20; Tr. 3284-92; RX 74).

40. Sales to original equipment manufacturers account for ap-
proximately 36% of automotive filter dollar sales in the United
States, with approximately two-thirds being sold for installation on
original equipment and one-third as replacement items. There is no
significant difference in the manner of selling to original equipment
manufacturers for installation as original equipment, and selling to
them for replacement purposes. Approximately 41% of automotive
" filter sales are made to warchouse distributors and direct jobbers.
Warehouse distributors resell primarily to jobbers. Jobbers, in turn,
se]l to service stations, repair garages and some new car dealers.
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Sales to oil and tire companies, for redistribution through their retail
outlets, constitute approximately 13% of automotive filter sales. Of
the remaining 10% of filter sales, approximately 8% is made to other
classes of customers, including mass merchandisers, fleet operators,
the military, and other government agencies (CX 345-D, CX 94
A-C; Tr. 3231-32, 3285, 3288, 3386-89, 2323, 2370, 2090).

41. In 1966 there were 32 manufacturers of automotive filters in
the United States, with total sales of $296,747,000. Of these, 11 each
had sales of under $1 million. The top three companies accounted for
62.9% of industry sales, and the top six companies accounted for
79.6%. The first ranking company in the industry was General
Motors Corporation, whose AC Division accounted for 32.4% of total
dollar sales of automotive filters. The second ranking company was
Purolator Products, Inc., which accounted for 18.3% of industry
sales. Fram was the third ranking company, with 12.4% of all auto-
motive filter sales. The next three ranking companies were Wix Cor-
poration, Donaldson Co., Inc., and Walker Manufacturing Company
(DeLuxe Division), with 6.5%, 6.4% and 4.0%, respectively, of in-
dustry sales. Respondent Bendix, with sales of slightly over $1 mil-
lion (including $283,000 in filters which it had purchased from Wix),
accounted for approximately 0.35% of automotive filter sales in 1966
(CX 345 A-D; RX 44-B) .0

42. In terms of the passenger car filter aftermarket, which re-
spondent, contends is the appropriate line of commerce, the top three
companies are the AC Division of General Motors, Purolator and
Fram. In 1966 these three companies accounted for 71.3% of total
aftermarket sales of filters intended for use on passenger cars and
light trucks. AC was the leading company with 32.4% of sales in this
market; Purolator was second with 21.7% ; and Fram was third with
172% (RX 44-A).

43. The extent of concentration in the market has declined some-
what in recent years, both in the overall automotive filter market

5CX 345 and RX 44 were both accorded in cemceire status because of the confidential
nature of the data contained therein, most of which was obtained from third parties
by subpoena duces tecunt. The parties herein found it necessary to refer to portions of
such data at a number of places in their proposed findings, and were given leave to
file the principal portions of their findings in camere, under Section $.45(d) of the
Commission’s Rules of Practice. The examiner has likewise founa it impossible to present
a proper market picture without referring to the above and other portions of in camere
exhibits, Under subsection (a) of the foregoing Rule, the right of the examiner to dis-
close in camera data, to the extent necessary for the propev disposition of the procesding,
is specifieally reserved. Aside from the necessity for such disclosure, the examiner has
also faken into consideration that the most current data involved is now 3 years old
and does not, therefore, have quite the degree of confidentiality it had wken it was
received.
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and in the passenger car filter aftermarket. In the overall automotive
filter market the share of the top three companies has declined from
69.8% in 1962 to 62.9% in 1966. In the passenger car filter after-
market it has declined from 74.5% in 1962 to 71.3% in 1966. The
share of the top ranking company, General Motors, has remained
stable in the overall automotive filter market during this period,
while its share of the passenger car filter aftermarket has increased
from 28.0% in 1962 to 82.4% in 1966. The share of the second rank-
ing company, Purolator, has declined from 20.2% to 18.3% in the
overall automotive filter market and from 25.6% to 21.7% in the pas-
senger car filter aftermarket. Fram’s share of the overall automotive
filter market has declined from 14.8% to 12.4% between 1962 and
1966, and its share of the passenger car filter aftermarket from
20.6% to 17.2% (CX 345 A-D; RX 44 A-DB).

44. An important segment of the aftermarket consists of the retail
gasoline service stations (Adm., Answers, par. 20; PHO No. 1, par.
20). Sales to such outlets are not made directly by filter manufac-
turers, but through warehouse distributors and jobbers, or through
the oil companies which supply them with gasoline. The record con-
tains no reliable statistical evidence as to the volume of sales of par-
ticular manufacturers’ filters which reach the public through gasoline
service stations. However, evidence in the record as to the availability
of the brands of the various filter manufacturers in gasoline service
stations in various metropolitan areas throughout the country, pro-
vides some indication of the standing of the various manufacturers in
the gasoline service station segment of the market. Such evidence
discloses that out of the 139 metropolitan areas surveyed, Fram was
within the top 4 brands, in terms of availability, in 126 of the 139
areas served. It was first in 27 areas. Purolator ranked among the top
4 brands in all 139 metropolitan areas and ranked first in 66 areas.
AC ranked among the top 4 brands in 187 areas, and was the first
ranking brand in 43 areas (CX 242). .

45. In recent years, the automotive filter industry has been affected
by two significant trends: (a) The increase in direct participation in
the market by the vehicle makers through vertical integration, and
(b) the indirect entry into the market by petroleum companies, tire
companies and mass merchandisers, through the medium of private
brands. As previously noted, the General Motors Company, through
its AC Division, has been a direct participant in the market for a
number of years. As also noted, its share of the passenger car after-
market increased from 28% to 382.4% between 1962 and 1966. The
second ranking vehicle maker, Ford Motor Company, for many
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years purchased its automotive filter requirements from a number of
independent filter manufacturers. Such filters were installed as orig-
inal equipment or sold to Ford new car dealers for replacement
purposes, under Ford brand names. In 1966, Ford began to sell filters
under its “Autolite” label to independent warehouse distributors, and
in 1968 it began manufacturing passenger car oil filters, for sale in
the aftermarket as well as for original equipment purposes. Ford ex-
pected to produce between 6 and 7 million oil filters in 1968, and
within two years to increase its production to approximately 20 mil-
lion. On such basis, it wonld rank about fifth among oil filter makers.
(Tr. 2966-81, 3009-12, 3225-28; CX 217-D). Another potential en-
trant into the market is the Chrysler Corporation, which was in the
midst of a “make or buy” study at the time of the hearings herein
in November 1968 (Tr. 2950-53). The expansion of General Motors’
activities in the aftermarket and the entry into the market by Ford,
have resulted in substantially curtailing access to the OIIM market
by independent filter producers, and in making the automalkers sig-
nificant competitors in the replacement market.

46. Private label brands are manufactured by independent filter
manufacturers for a number of the major oil companies, tire com-
panies and mass merchandisers (such as Sears, Roebuck and Mont-
gomery YWard). Such filters are generally sold by filter manufacturers
at a lower price than their regular proprietary brands. Between 1062
and 1966 total sales of private brand passenger car filters in the
aftermarket increased from approximately $23.6 million to about
$39.4 miliion. In 1966, private brands accounted for approximately
20.8% of total aftermarket sales of passenger car filters in the United
States (Tr. 2204-08, 2114-17, 1891-92, 1966-73, 2254-56, 523640,
3954-56A, 3293-8300, 3341-45; RX 44-A, G).

47. While some of the oil companies, such as Standard Oil with its
“Atias” brand, have been selling private label brands for a number
of years, three of the major companies, Shell, Texaco, and Conoco,
began to sell such filters through their service stations for the first
time in 1966. In 1967, the first full year in which these companies
conducted private brand programs, their aggregate sales of private
brand filters to their retall service stations amounted to approxi-
mately $12 million (RX 84-E; N, R; Tr. 3293-3300).

48. A survey conducted by Fram’s Marketing Rescarch Depart-
ment. in 1968 discloses that in 10 out of 11 selected cities the switch
to private brands by Shell, Texaco and Conoco has resulted in a sub-
stantial decline in the percentage of service stations in which propri-
etary brands are sold. In almost every instance, the decline in the
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“availability” of proprietary brands was matched by an increase in
the “availability” of the private brands of Shell, Texaco and/or
Conoco (RX 45-54; CX 347).¢ Sinee approximately 709 of gasoline
stations in which passenger car oil filters are veplaced are owned
or léased by petroleum companies (CX 219), the trend toward the
purchase of private brands by petroleum companies could result in a
significant decline in the sale of proprietary brands in the not too dis-
tant future. '

49. Among the major companies, General Motors makes no sales
of private brand filters. The sccond ranking company, Purolator, ac-
counted for 33.3% of all private label passenger car filters sold in the
aftermarket in 1966, making it the leader in sales of private brands
in the aftermarket. Purolator was followed by Wix witl 923.7%,
Walker with 15.5% and Gould-National with 8.3%c. IFram was a
relatively poor sixth in private brand aftermavket sales, with 4.3%
of that market. In sales to the oil company segment of the after-
market, Purolator was also the leading supplier of private label fil-
ters, with 69.8% of this business, followed by Gould-National with
8.9% and Fram with 8.6% (RX-44 G, H).

50. The shift to private label filters has significant competitive
implications for filter manufacturers because of (1) the lower rate
of profit realized by filter manufacturers in contract production for
private label distribution, and (2) the leverage which the lavge pri-
vate label filter buyers have in shifting their patronage from one
producer to another. This leverage is particularly strong in the case
of the large petroleum companies, which have the power to control
the sale of passenger car filters to gasoline service stations, the largest
outlet for the sale of filters at the vetail level (Tr. 3240, 8256-A,
334445, 2955, 197071, 2055-56, 2090; RX 86). For some years Fram

sas not an ageressive bidder for private label business because of the
lower profit rate on such business. However, during the past year, in
recognition of the inercasing importance of such business, it has be-
gun to bid on private brand business of the oil companies, and in
1968 was supplying half of the private brand filters purchased by

¢ Complaint counsel suggest thot the surveys are not accurate hecause, in some instances,
they are based on universes which are only 75¢, complete (CPT at 54). However, the
rebuttzl evidence offered by complaint counsel (CX 854-57) fails to establish any sub-
stantial inaceuracy in the surveys offered by respondents. Complaint counsel concede
that the rebuttal survey for the Washington, D.C., area varied “only slightly” from that
offered by respondents for this aren. However, they sngpest that the variations might
be greater in areas where the portion of the *nniverse omitted was 256;. rather than
129, as in Washington. Absent specific rebuttal evidence with respect fo these arcas,
there is no record basis for the inference which complaint counsel seek to draw.
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Shell and Texaco, and all of Conoco’s private label filters (CX 117-
B; Tr. 3281). ' ‘ '

51. Most manufacturers sell to warehouse distributors at prices
shown on their suggested jobber price schedules, less a specified per-
centage discount, which varies from one manufacturer to another.
Additional discounts are also given for carload or truckload ship-
ments and for cash payment. A number of manufacturers also issue
price schedules of suggested resale prices at the dealer and retail
levels. However, the distributors and retail dealers are not required
to adhere to the suggested prices, and there is considerable variation
from the suggested prices. In terms of the published price schedules,
before the application of discounts, there is a considerable uniformity
in the distributor prices of the major filter manufacturers. The price
schedules of the larger companics reflect prices which are within a
fairly close range of one another, and which are substantially higher
than those of the smaller manufacturers. Thus, the average schedule
prices of oil filters in the price schedules of Fram, AC, Purolator,
Walker and Hastings, at the distributor level, are within a range of
48% to 54% above those of one of the smaller manufacturers, Filter
Dynamics. Those of another medium-sized manufacturer, Wix, av-
erage 42% above those of Filter Dynamics. The average schedule
price for air filters, listed by the same five major companies, is 26%
to 29% above that of Filter Dynamics, while Wix’s price is 21%
higher. After the application of schedule discounts, the prices of the
five above-mentioned major companies vary somewhat, but the differ-
ences are not substantial. Thus, on one model of oil filter the prices
charged by such companies range from $1.15 to $1.19 and on another
model from $1.25 to $1.30 (CX 346 A—C'; RX 75; Tr. 1762, 1825-27,
1899, 206162, 214142, 2211, 2232, 2302, 3375-79).

52. The larger filter manufacturers endeavor to promote the sale
of their products through various promotional and advertising pro-
grams, and by the employment of so-called “missionary men” who
call on the jobbers and retail service stations to promote the sale of
their product. Fram employs a force of 150 missionary men in its
aftermarket sales force. Purolator employs a staff of approximately
122 men performing similar duties; AC has 100 missionary men; Wix
has a staff of approximately 70 performing missionary work; and
Hastings has approximately 100 such employces (Tr. 1746-48, 1804,
2002-03, 1861-63, 208687, 2149, 2152). .

53. Among the promotional programs utilized by the leading filter
manufacturers, including Fram, is the so-called “trading stamp”
program. Under such programs the retail dealer is encouraged to pur-
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chase the filters of a particular manufacturer by furnishing him with
a certificate for a given number of filters purchased. The dealer is
then permitted to receive a free gift of one filter or some other article
for every given number of certificates which he accumulates. Such
programs are largely self-supporting, as far as the filter manufac-
turer is concerned, since the warehouse distributor pays for the so-
called “fres” item at cost. The principal cost to the manufacturer is
the profit which he would otherwise make on the filter or other item
which is supplied to the distributor at cost (Tr. 1749-53, 177476,
1863-69, 1928-29, 2012, 2101, 2153-56).

54. The regular advertising programs of filter manufacturers are
addressed to the wholesalers and dealers, rather than to the general
public which relies on the dealers’ judgment in the selection of a
filter. Most of such advertising is inserted in trade publications which
circulate among distributors and dealers. The expenditures for adver-
tising of most filter manufacturers average about 4% to 5% of sales.
Fram’s total advertising expenditures in 1966 were $1.4 million or
about 5% of its total dollar sales of passenger car filters in the after-
market (1822, 2029-30, 2062-64, 2103-04, 2129-30, 2172-73, 2186;
CX 316-C).

55. Complaint counsel suggest that the level of advertising and
promotional expenditures by the major filter manufacturers is a fac-
tor in dissuading new companies from entering the field (CPF at 18).
The record fails to support this position. The level of advertising ex-
penditures by filter manufacturers is not, inordinately high in com-
parison with other industries. For example, the advertising expendi-
tures of most manufacturers in the soap and cleanser industry range
between 11% and 22% of sales. In the drug and cosmetic industry
they range from about 10% to 24% (RX 55-A). While there are
other industries where the average is lower than in the filter indus-
try, an expenditure of approximately 5% of sales for advertising
does not appear to be a significant barrier to entry. There is likewise
nothing to suggest that Bendix’s acquisition of Fram will result in
any significant augmentation of the latter’s advertising program.
Bendix’s expenditures for advertising were only two-tenths of 1%
of sales in 1967. The advertising expenditures of its Automotive
Service Division were only 1.5% of sales in 1966 (Tr. 8466; CX
316-C, D; RX 80-A).

56. Complaint counsel appear to concede that there are no impor-
tant technological barriers to entry into the business of manufactur-
ing automotive filters, and that the amount of capital required to
enter the business is relatively small (CPF at 21). The manufacture
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of most automotive filters involves relatively simple, unsophisticated
and well-known technology, and there are no important patent bar-
riers to entry. The metal parts of such filters are stamped and formed
on standard metal presses. The paper elements are cured and pleated
on standard machinery, which is readily available from a number of
suppliers. A simple assembly line, some pressure-testing eguipment,
and storage and shipping space are all the additional eguipment re-
quired to preduce automotive filters. Most of the preduction worl is
done by relatively unskilled men and women, who can be trained on
the job, under the supervision of a few experienced engineers. The
most important ingredient for success, personnel-wise, is a good
marketing and merchandising organization (Tr. 3424-26, 1983, 3541).

57. Efficient, automated plants for the manufacture ef automotive
filters can be constructed even by small companics with limited re-
sources. Good quality filters can be produced cconomically in a plant
of 10,000 square feet or less, at a cost of $150,000 in equipment and
$50,000 in working capital. One small manufacturer, which entered
- the business in 1962, increased its business twofold each year up to
1966, and increased it by 50% between 1966 and 1967. In 1967 it
erected a new, automated plant tripling its productive capacity (Tr.
2250-51, 2197, 3425).

4. Competitive Implications of Acquisition

58. Complaint counsel contend that Bendix’s acquisition of Fram
may adversely affect competition in the automotive filter industry
by, (a) conferring certain competitive advantages on the Fram opera-
tion, in both the aftermarket and the original equipment market,
and (b) eliminating Bendix as a substantial potential competitor in
the automotive filter industry (CPF at 73-106). Respendents contend
that the acquisition will not confer any competitive advantages on
Fram in the sale of automotive filters, in either the aftermarket or
the OEM market. They further deny that the acquisition will resuit
in the elimination of competition, either actual or poteutizl, since
(a) Bendix was not engaged in the manufacture or sale of passenger
car filters in the aftermarket, (b) to the extent it was engaged in the
manufactire and sale of heavy-duty filters to the OEM, it did not
compete with Fram to any significant extent, and (c¢) it was not a
potential entrant into the passenger car filter market (RPT at 78-
121). The examiner turns to a resolution of the conflicting conten-
tions of the parties, in the light of the evidence of record.

59. Complaint counsel’s contention that Bendix will obtain a com-
petitive advantage for Fram in the aftermarket is based, essentially,
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on their assertion that Bendix will be able to (a) combine the sales
forces and the promotional and advertising programs of both com-
panies, (b) obtain access for Fram in the warehouse distributors and
other outlets served by Bendix, by virtue of Bendix’s name and the
leverage which it has in these outlets, and (¢) obtain more business
by offering customers “all vehicle service” (CPF No. 199, 203, 204).
The evidence of record fails to establish that Bendix can confer any
significant competitive advantage on Fram in the aftermarket.

60. Tt should be noted at the outset that Fram occupied a much
stronger position in the aftermarket than did Bendix. Fram’s sales
in the aftermarket to warehouse distributors and other outlets (other
than the parts departments of the vehicle makers) were $32.5 million
in 1968, compared to Bendix’s aftermarket distributor sales of $19.4
million (RX 44-A, RX 80-E, F). Bendix’s Automotive Service Di-
vision (which handles most of Bendix’s aftermarket sales) had sales
contracts with 160 warehouse distributors, compared to 300 pure
warehouse distributors and 2,000 combination warehouse distributors
and jobbers served by Fram. While the ASD also had contracts with
1,249 jobbers, these were only permitted to purchase brake products
directly and bought their other automotive parts requirements from
warehouse distributors (CX 83 D-F, CX 94 A-B).” Bendix’s ASD
had a sales staff of approximately 80 men handling the distribution
of Bendix automotive products in the aftermarket, while Fram had a
sales staff of cver 140 selling antomotive filters in the aftermarket
(Tr. 8235; CX 33-G).

61. While both Bendix and Fram sold automotive parts to ware-
house distribuiors and jobbers in the aftermarket, the nature of the
products sold by them and the channels through which the parts
were redistributed to the consumer were significantly different. Filters
are regarded in the trade as a “TBA” (tires, batteries and accessories)
item, and the bulk of them reach the public through the gasoline
service stations. The bulk of the automotive products manufactured
by Bendix are of much higher technological content than are TBA
items, and find their way to the public primarily through garages
and automobile repair shops, for installation by trained mechanies,
and not through service stations except where the latter maintain
repair facilities and employ mechanics (Tr. 354143, 3579, 3262-62A.).

62. The record fails to establish that it is feasible for Bendix to
combine, or that it is likely to combine, its selling and promotional

7 As previously noted (par. 9, p. 744, supra), the Automotive Servicz Division was estab-
lished to handle aftermarket sales of Bendix’s automotive parts manufacturing divisions.
However, several of the divisions continued to handle their own selling activities in the
aftermarket. ’
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activities with those of Fram. Bendix’s personnel engaged in the sale
of its products in the aftermarket are technically trained salesmen,
who are familiar with the technological and engineering aspects of
the type of product which Bendix sells. The selling of such products
requires the ability to provide technical assistance and information,
for use by the repair garages and other customers who ultimately
install the products in the consumer’s automobile. Passenger car fil-
ters, on the other hand, are sold by salesmen without extensive train-
ing in the technology of the product. Fram’s salesmen concentrate
on promotion of their merchandise through gasoline service stations
by mass merchandise techniques, and are not required to engage in
the technical selling and instruction characteristic of Bendix’s sales-
men. Automotive filters do not form a logical package to combine
with Bendix’s general type of product, for sale and distribution in
the aftermarket (Tr. 3262, 354144, 3570, 3578, 264041, 2664).

63. Complaint counsel suggest that there is no reason why Bendix’s
“technically oriented” salesmen cannot sell products which are less
technically oriented, and note that Bendix salesmen who scll brakes
also sell brake fluids and that salesmen who sell carburetors also sell
certain chemical cleaners (CPF at 78). The mere fact that Bendix’s
salesmen include in their line certain non-technical items which arc
ancillary to their principal technological line, hardly establishes the
feasibility of combining wholly unrelated items in a single selling
package. It is conceivable that a technically-trained salesman could
include in his line unrelated non-technical items. However, whether
this 1s in line with business realities is another matter. Indicative of’
the lack of feasibility by combining Bendix’s and Fram’s marketing-
organizations is the fact that even within the Bendix product line
itself, there is a dichotomy of selling activities. The Automotive Serv-
ice Division has two separate sales forces, one selling brake products
and the other selling tune-up products (Tr. 2645-46).5 This is in
keeping with the practice of other automotive parts manufacturers,
such as General Motors and Purolator, which maintain separate sell-
Ing organizations for accessory and nonaccessory items (Tr. 2167-68,
1893-94, 2330). ‘

64. The record likewise fails to establish that there is any likeli-
hood Bendix’s and Fram’s advertising and promotional programs
can or will be combined, so as to effect any economies. As previously

8 While, as complaint counsel note (CPF No. 19); P&D’s aftermarket sales staff was
added to the sales staff of the Automotive Service Division after Bendix’s acquisition
of P&D, this did not result in any integration of selling activities. The transfer was
made. for administrative purposes, to provide P&D's salesmen with certain fringe bene-
fits available to Bendix salesmen, but there was no combination of the selling functions
of the two sales forces (Tr. 2626-27, 2645-46).
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noted, the advertising and promotional activities of the two com-
panies differ. Fram’s activities are largely directed to the retail serv-
ice station, through its trading stamp promotional activities and
advertising in trade publications. Most of Bendix’s advertising is of
an institutional nature, rather than designed to promote particular
products. Tts Automotive Service Division did at one time attempt
to promote the sale of its products in the aftermarket through a
stamp program, but such efforts were unsuccessful and were dropped.
The advertising and promotional expenditures of the Automotive
Service Division were less than 2% of sales in 1966. Fram’s expendi-
tures were approximately 2% of its total sales and 5% of its auto-
motive filter sales (Tr. 264142, 2660, 3466; CX 816 C-D; RX 44-B,
RX 80-A).

65. Related to complaint counsel’s arﬂument concerning the likeli-
hood of a combining of Bendix’s and Fram’s selhno and promotional
activities, is their contention with respect to Bendix’s policy of pro-
viding the customers of its Automotive Service Division (ASD)
with “all vehicle” service. Complaint counsel suggest that the combin-
ing of selling and promotional activities is a natural concomitant of
the “all vehicle” service policy, and that such a program “will enable
[Bendix] to convince many of [its] warehouse distributors to take
on the Fram line of automotive filters” (CPF No. 208, 204).

66. The so-called “all vehicle” service policy, upon whl(,h compLunt
counsel rely, appears in the 1963 Bendix Annual Report as follows

The Bendix Automotive Service Division, meeting the changing character

of distribution in the automotive parts replacement market, continues its policy
of extending its product lines to provide “all 1elnde service to the Division's
customers. {C—~ 4-0.]
Complaint counsel seek to interpret this statement to mean that the
aftermarket distribution of automotive parts of acquired companies
will be centralized in ASD, and that they will be promoted and
marketed by the same personnel (CPF No. 192, 199). This interpreta-
tion is not warranted by the statement of policy, and is based on a
complete misunderstanding of the testimony cited by complaint
counsel. _ :

67. The reference to “extending [ASD’s] product lines to provide
‘all vehicle’ service to the Division’s customers” has to do with the
adding of the products of existing Bendix manufacturing divisions
to ASD’s cognizance. ASD was formed in 1961 to provide for the
joint distribution in the aftermarket, of Bendix’s manufacturing
divisions, so as to “make available an overall Bendix automotive parts
and service program for distributors, dealers and the vehicle owner”
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(CX 232, p. 13). The products of additional divisions were added in
1963, to those initially assigned to ASD in 1961. However, it was not
found to be feasible to combine the distributional activities of all
‘divisions into ASD. As late as 1967, four out of eight operating
divisions were still making their own sales in the aftermarket (RX
80-E).

68. Bven with respect to the divisions whose products were mar-
keted by ASD, the effort did not necessarily involve a combining of
sales personnel and promotional activities, as suggested by complaint
counsel. The purpose of providing “all vehicle” so,rvice, as stated in
the 1963 Annual Report, was to aid customers through “a streamlined
flow of Bendix parts and service material.”” This was achieved by
“the installation of automatic packaging equipment and improved
material handling and shipping facilities,” and by “installation of
the most advanced data processing equipment” for the purpose of
“expediting of customers orders” (CX 4-0).

69. Complaint counsel suggest that the testimony of Bendix’s
board chairman supports their position, that the company’s policy
of providing all vehicle service “includes the combined promotion of
Rendix’s various aftermarket produects, utilizing the same resources,
and to a large extent, the same personnel” (CPF No. 192). Complaint
counsel’s position, in this regard, is based on a wholly erroncous
interpretation of the witness’ testimony. The witness did not testify
as to any overall company policy of combining selling and promo-
tional activities in a single staff, but was merely speculating as to
why, in 1963 (two years before he became board chairman), the
aftermarket sclling activities of certain operating divisions had been
turned over to the ASD. He made it clear that the reason for adop-
tion of this policy was not within his field of competence, but that of
the chief of ASD (Tr. 2450). The latter official testified that all
automotive products were not combined into ASD, and that there
were separate sales forces even for existing Bendix automotive prod-
uct lines (Tr. 264546, 2648—49).

70. While the adoption of the “all vehicle” service policy may have
had some validity, insofar as combining the aftermarket distribu-
tional activities of some of Bendix’s existing hard parts manufactur-
ing divisions, the record fails to establish the feasibility of extending
such a policy to Fram’s filter operation. As previously noted, the
selling and promotional activities of the two compfunes differ signif-
icantly. The record also fails to establish that it is feasible to obtain
any cost. advantages by combining the warehousing and shipping
activities of the two companies. Filters made by Fram’s plants in
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Rhode Island, Ohio, Utah, and Missouri cannot be economically
warehoused at Bendix’s ASD warehouse in South Bend, Indiana, and
shipped from there together with Bendix’s automotive products sold
in the aftermarket. The impracticality of attempting to combine
warehousing and shipping functions of products manufactured in
different parts of the country is reflected in Bendix’s experience when
it acquired P&D. The latter company’s products continue to be ware-
housed and shipped from its factory in Long Island City. New York,
since there are no economies in warehousing them and shipping them
from South Bend with other Bendix automotive products (Tr. 2661-
62).

71. In addition to their emphasis on the alleged advantage that
will be achieved by combining the marketing activities of the two
companies, complaint counsel also place great stress on the advantage
which Bendix will be able to bring Fram by providing it with entree
to the warehouse distributors and jobbers which Bendix serves. Com-
plaint counsel argue that:

A manufacturer offering a hroad range of products is in a position to exert

certain sanctions to persuade warehouse distributors to carry the full range
of the manufacturer's products. The ultimate sanction of cutting off a ware-
house distributor who deciines to carry the full line . . . is availabie to some
such suppliers (CPF No. 200). :
Complaint counsel’s position is wholly without support in the record,
insofar as Bendix is concerned, since the evidence fails to establish
that Bendix has such leverage in the automotive parts aftermarket
as will enable it to compel or persuade any distributor to purchase
any or all of its automotive parts from Bendix.

72. Bendix has substantial competitors in all of the automotive
lines which it sells. The most important of the automotive products
sold by it are brakes, which are mainly distributed in the OEM ma1-
ket not under the Bendix name. Its brake sales to distributors in the
aftermarket constitute less than 5% of brake sales in such mavket. It
has no leverage to compel the purchase of other automotive products
with its brakes or to tie the sale of filters or any other product to anv
of its products (Tr. 2667-68; RX 28).°

® Complaint counsel contend that the testimony of the witness Carlson (General
Manager of ASD). upon whose testimony the above findings are in part haxed, ix
“speculative and incompetent” and was “specifically excluded from the record by the
examiner, and that RX 22 which was offered rhrough Carison ix s “thoreughly impeached
document” (CR at 18-14). Carlsonws testimony genermlly. regavding the ahove subject
matter., was not excluded from the reeord. The reference made by complaint counsel
(Tr. 3603) involved the sustaining of an objection to a specific gquestion aQdressed to the
witness, and is in no wise inconsistent ov in conflict with the witness earlier textimony
on a narrower aspect of the matter. which was received without objection from com-

Footnote continued on following page.
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73. Bendix’s distributors are not required to buy any or all of the
Bendix lines. No warehouse distributor or jobber carries all Bendix’s
product lines. Even the larger Bendix warehouse distributors carry
only a fraction of the Bendix product line. There is nothing in the
record to indicate that warehouse distributors obtain any advantage
in price or terms of payment by ordering additional Bendix lines.
Ordering by distributors is done separately for cach hne. There are
separate order pads and order dates for each Bendix line, and there
is no saving in paper work to the distributor in ordering more than
one Bendix line (Tr. 2655-57, 2304-05, 2308-09, 2645; CX 34-35;
RX2T7).

74. Both warehouse distributor and manufacturer witnesses called
by complaint counsel agreed that full-line forcing is impossible in
the automotive aftermarket. The market is a buyer’s market. Ware-
house distributors have many alternative sources of supply to which
they could resort if a supplier attempted to engage in such practices.
One of the few warehouse distributor witnesses called by complaint
counsel who was a major Bendix distributor (23% of its business
‘being Bendix products) declined to switeh from another filter manu-
facturer to Fram when solicited, both before and after the latter's
acquisition by Bendix. The same distributor also declined to buy
P&D ignition parts after the latter’s acquisition by Bendix (Tr. 2305-
07, 227879, 2397-2401, 198485, 2667).

75. In addition to the alleged assistance which it can give Fram
in acquiring. business in the aftermarket, complaint counsel contend
that Bendix will also be able to aid Fram in the OIEM market. Com-
plaint counsel appavently recognize that as far as the two largest
OEM users of automotive filters are concerned, General Motors and
FFord, Bendix can be of little assistance to Fram since General
Motors manufactures substantially all of the filters installed on its
vehicles and Ford is in the process of manufacturing its requive-
ments of oil filters (which constitute over three-fourths of filter
sales). However, complaint counsel contend that “there are dozens
of other domestic mannfacturers of vehicles which require oil, air
and fuel filters . . . and Bendix, as a broadly based supplier of auto-
motive products, is in an advantageous position to supply automotive

" Pootnote continued from previous page.

plaint counse! (Tr. 2668, Tinex 21--25), I)twpifv_'sume lack of first-hand kpowledge on all
aspects of the mafters about whieh he testified. the examiner found bim to be generally
knowledgeeable and worthy of belief. His tesfimony wax supperted by that uf'wm‘ei-
house distributors, hereinatter referved to. RX 28 was not, as sugeested by complatpt
counsel, “thoroughly impeached.” It was received in evidence without ohjection and
after voir dire examination by complaint conasel” ('Fr. 267I-T2). Ne wmotion was ever
miule to strike the exhibit as uureliable.
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filters to them” (CPF No. 203). The record fails to establish that
there are “dozens” of other vehicle makers or what the dimension of
the remaining “noncaptive” volume of OLM consumption of auto-
motive filters is.2° More importantly, the record fails to establish that
the supplier of a particular type of automotive part to original
equipment manufacturers can influence its customers to purchase
other types of antomotive parts from it, or that Bendix occupies such
a position of strength and prominence, as a supplier of OEM parts,
that it can confer any competitive advantage on Fram which the
latter would not otherwise have.

76. It should be noted that even before its acquisition by Bendix,
Fram had already penetrated the OEM market as far as could rea-
sonably be expected. Tt was supplying 60% of Chrysler’s original
equipnent oil filters, 100% of its air filters and 50% of its fuel filters.
It was also supplying 50% of American Motors oil filters and 60%
of its air filters. Its principal customers included the three main
passenger car manufacturers (other than General Motors), and a
number of manufacturers of heavy-duty equipment. Fram began to

- deliberately de-emphasize its OFEM automotive filter business because
it was less profitable, compared to its veplacement market business
(CX119-A, B; CX 117-C).

7. Complaint counsel suggest that Bendix could assist Fram in
getting business from certain manufacturers of heavy-duty farm
equipment to which Bendix was supplying heavy-duty oil filters
(CPF at 88). Since Bendix was already supplying these manufac-
turers with oil filters, and there is no indication that there was any
substantial volume of other types of filters which Fram could supply
them, access to these accounts would appear to be of dubious value.
Moreover, Fram was already supplying a number of the accounts to
which complaint counsel suggest Bendix could gain access for Fram
(CX 119-B).

© 78, Ioven if there were a significant remaining original equipment
filter market (in either passenger car or heavy-duty filters) to which
Tram did not already have aceess, the record fails to establish that
Bendix could help Fram obtain access to such market. The OEM
market consists of a relatively few vehicle manufacturers who pur-
chase automotive parts on the basis of the ability and willingness of

M General Motors™ AC Division accounts Tor 479 of sales to original equipment manu-
facturers for original installation (CX 8345-D). There are no figures in the record as
as to Ford’s OEM consumption. However, as previously noted. its projected production
of oil filters would make it the fifth largest vendor of oil filters in the overall auto-
motive filter market (par. 45, pp. TH5-H6, supra). Presumably, in the ORM segment of
the market, it wounld rank even higher,
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a parts supplier to meet their engineering specifications, delivery re-
quirements and price demands through competitive bidding. The
ability of an independent parts manufacturer to sell one product to
the OEM market does not carry over to any other product. The fact
that Bendix supplies other parts, such as brakes, to a vehicle manu-
facturer will not enhance its ability to sell Fram filters to the com-
pany. In fact, the two types of products are generally purchased by
different engineering and purchasing personnel (Tr. 3229-31, 3544
46, 3575-176).

79. In addition to the assistance which Bendix will allegedly be
able to give Fram in obtaining business in the OEM and after-
market, complaint counsel .contend that competition will also be
affected through the elimination of Bendix as a potential substantial
competitor of Fram in the manufacture and sale of automotive fil-
ters. Complaint counsel assert that Bendix was already an existing
competitor, albeit a “small, peripheral member of the industry,” and
that it had the “background, experience, capability, motivation and
interest for expanding internally in the automotive filter business
on a large scale.” They claim that if it had not acquired Fram,
“Bendix probably would have expanded internally and become a
large and substantial factor in the automotive filter industry, par-
ticularly in the service station submarket” (CPEF at 89). Complaint
counsel’s position that Bendix would have become a large competitor
by internal expansion is based principally on, (a). BendixX’s com-
petence and know-how in the automotive parts field and (b) inter-
office memoranda and reports purporting to indicate an intention by
Bendix to expand in the automotive filter field by internal develop-
‘ment if opportunities for acquisition did not develop.

80. There is no doubt that prior to its acquisition of Fram, Bendix
Tad considerable competence in the automotive parts field. However,
virtually all of its automotive products (like its products in the aero-
space field) were of relatively high technological content. They were
the products of extensive research and development by Bendix scien-
tists and enginecers. It did not manufacture any TBA items, which
are of relatively low technological content, for distribution in the
aftermarket. The company lacked an extensive marketing organiza-
tion experienced in the mass sclling of TBA products, such as filters,
in the highly competitive TBA market. The aftermarket sales or-
ganization of its Automotive Service Division was relatively small
and was not adapted to selling and promoting low-technology, con-
sumer-type products, such as automotive filters (Tr. 353842, 3550,
3570-1, 3489-90, 3633-35, 3642, 3690, 3709-10). Bendix’s prior ven-
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tures into the mass merchandising of consumer-type products had
resulted in substantial losses, because of its lack of experience in
selling to a mass market, and were abandoned (Tr. 3456-57). Ac-
cordingly, it does not follow that because of Bendix’s technological
and management competence in the automotive products field, it was
necessarily a potential entrant into the automotive filter field, par-
ticularly in the avea of mass produced passenger car filters sold n
the replacement market through gasoline service stations.

81. The reports and memoranda which complaint counsel contend
support their position were an outgrowth of the effort, previously
yeferred to, to lessen Bendix’s dependence on government business,
resulting in the establishment of a planning department around 1961
(Par. 18, p. T46. supaa). Among the aveas considered for possible
expansion was that of automotive parts, since it was one in which
Dendix had some competence (CX 238 A-Z37; Tr. 2434-36). Those
engaged in the planning studies specifically considered the area of
filters as a desirable business for Bendix to enter. At that time
Bendix was losing money in its limited filter operation, and consid-
eration was given to whether it should withdraw from the field en-
tirely or enter it on a larger scale. Studies made by the planning
department showed that “replacement-type filters of all types” were
a “profitable and growing business,” and it was concluded that the
filter business was one “in which a company like Bendix can take
a significant position” (CX 158-1).

82. Complaint counsel’s argument that Bendix would have entered
the replacement market by internal development if it had not been
able to acquire Fram rests largely on a statement appearing in sev-
eral memoranda by planning department employees in April 1963,
following a meeting with company oflicials, to the effect that the
company’s chief executive officer was “in favor of moving [Bendix]
out in filters anyway. even if [we] can’t acquire” (CX 145-A), and
that the same official stated: “If we can’t go via acquisition [he] is
in favor of internal development” (CX 160-Z 10). According to
Bendix officials who participated in the meeting and discussions, the
possibility of growth by internal development was considered, but 1t
was rejected as impractical, insofar as low-technology, high-volume
automotive filters were concerned. The only area in which it was
considered feasible for Bendix to expand by internal development
was in the area of high-technologv. industrial-ty¥pe filters such as
Bendix was then producing (Tr. 3489-90, 3632-36, 3640-42, 3673-7T,
3709-20).

83. Complaint counsel suggest that the testimony of the Bendix
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officials not be accepted since it is contradicted by the contemporary
documents quoted by them, and there is no contemporary documen-
tary evidence to support the testimony of such officials (CPF at 90—
91). The examiner does not consider the testimony of the Bendix
officials to be at variance with the documentary evidence relied on
by complaint counsel, and there are contemporary documents which
support their testimony. Thus, as early as March 1962, when the
scope of the filter planning study was under consideration, the rec-
ommendation was made that the study not be directed “to automotive
filtration,” but on ways “to strengthen our position in industrial
areas with promising growth potential” (CX 131). Among the ques-
tions posed was: “How can we broaden the filter business into a
major industrial activity or into markets otlier than automotive and
ajreraft-missile.” The same memorandum and several others refer to
Bendix’s lack of success in the high-volume, low-profit automotive
filter market, and to the fact that it had to subcontract out its auto-
motive filter business to Wix (CX 127-B, CX 137-A). The planning
department official, whose memorandum eiting the opinion of Ben-
dix’s chief executive is quoted by complaint counsel, expressed his
own opinion on the subject to top wmanagement as being that the
building up of Bendix’s own filter capacity “wounld not really opti-
mize our LONG RANGE position in the overall attractive replace-
ment-type filter business.” In his view it was “very doubtful if this
would really provide real opportunity for BX [Bendix] to achieve
a truly significant position in this field” (CX 160-C). The chief
executive himself, in a memorandum recording the results of the
same meeting at which his opinion, recorded by someone else, is
cited by complaint counsel, stated: “Everyone agrees we should
grow by acquisition and not attempt it by internal development”
(RX 38). According to this official, any reference to expansion by
internal development related to industrial or aerospace filters in
which Bendix had some competence, and not to high-volume auto-
motive filters (Tr. 3640).

84. All of the objective evidence appears to indicate that if there
were a possibility of Bendix’s entering the automotive filter replace-
ment market by internal development of its existing filter capability,
it was extremely remote and tenuous. The Bendix Filter Division,
which produced the filters then sold by it, operated a relatively small
plant which was in poor physical condition and had none of the
equipment or machinery necessary to produce high-volume passenger
car filters (Tr. 3617-21; CX 131). The bulk of the filters produced
by it were of relatively high technological content, for aerospace
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and industrial use. Its activities in the automotive filter market were
confined primarily to heavy-duty filters for the OEM market. Of
the division’s total filter production, 90% were OEM and 70% of
these were specially engineered (CX 128-A). In the late 1950’
Bendix attempted, on a limited scale, the type of expansion by in-
ternal development which complaint counsel contend it 1s eapable of.
Tt brought into the Filter Division an individual with experience in
“high volume, low profit manufacturing” and began to supply auto-
motive filters to Ford. This resulted in the loss of over half a million
dollars in a single year. Its effort to expand its volume and supply
another vehicle malker with “high volmme, cheap filters” resulted in
a further loss. This experience caused Bendix to abandon its effort
to expand internally in automotive filters and to turn over to Wix
whatever business remained in “high volume, cheap filter manufac-
turing” (CX 135 A-B, CX 131). Bendix planning officials recog-
nized that the Filter Division was “a quality producer which cannot
make high volume, cheap stuff,” and that it did “not understand
single process mass production” (CX 135-B, CX 126-B).

5. While consideration was given to expanding Bendix’s Filter
Division by internal development, the area in which this was con-
sidered feasible was in high-technology filters, such as aerospace and
industrial filters which the company had been successfully produc-
ing. Cognizant planning and management officials appeared desirous
of avoiding any attempt to expand internally in automotive-type
replacement filters, because of limitations in personnel, facilities and
funds needed to successfully market such product (CX 126 A-B, CX
128-A, CX 181, CX 133, CX 135-B). While the possibility of inter-
nally expanding Bendix’s existing automotive filter business was
discussed, the conclusion seems to have been that the prospect of
success was limited, and that Bendix could not achieve a significant
position in this area merely by expanding its existing operation
(CX 158-B, CX 146-A, CX 160-C). The fact that Bendix did not
take a single step to expand internally into the antomotive filter re-
placement market in the three or four years following the break-
down of its negotiations with Wix hardly suggests that it ever gave
serious consideration to entering that market by internal develop-
ment. Based on the documentary evidence discussed above and the
credible testimony of Bendix officials, it is the opinion and finding
of the examiner that complaint counsel have failed to sustain the
burden of establishing that Bendix was a potential entrant into the
automotive filter replacement market by internal development.
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B. Aerospace Filter Morket
1. The Product Market

86. The so-called aerospace filter product market, which complaint
counsel contend constitutes a line of commerce for purposes of this
proceeding, consists of filters (including their assemblies, housing
and elements) which are intended for use on aireraft (including
spacecraft), missiles, and ground support equipment for aircraft and
missiles. Complaint counsel seek to include, as a single product
market, five different types of filters used for filtering five different
types of fluids and gases on aircraft, missiles and omund support
equipment, »iz, hydraulic fluids, fuels, lubricants, cryogenic fluids,
and air and other gases (CPF No. 265). Respondent contends that
each of the five dlﬁerent types of filters constitutes a separate prod-
uct line and, huther that such product line should not be limited
to filters used in connection with aircraft and missiles, but should
include similar types of filters used on naval vessels, military vehicles
and industrial machine tools (RPEF No. 194).

87. Hydraulic filters are used to remove contaminants from the
hydraulic fluid in a hydraulic system which actuates or controls
landing gears, stabilizers, elevators and various attitude controls of
a,ircraft, submarines and other types of equipment (CX 20-J, CX
182-C; Tr. 799, 809). Fuel filters are designed to prevent contami-
nants from interfering with the operation of fuel pumps, fuel con-
trols and fuel manifold sections of engines operated by various types
of aviation gasoline or jet fuels (OX 181-J). (AyOM:nlc filters are
intended to remove contaminants from a cryogenic liquid, which is
a gas reduced to a liquid by a reduction in temperature (Tr. 801;
CX 181-Q). Lube filters are intended to remove contaminants from
Iubricating oils (CX 181-0). Air filters are designed to separate
contaminants from moving air streams (CX 181-P).

88. The five different types of so-called aerospace filters are dis-
tinguishable from one another in terms of design and function, and
are generally not interchangeable. The fluids or gases filtered by each
have their individual and distinct ch.nacteustlcs, temperatures and
pressures. Not all firms in the industry manufacture all types, and
there are various firms which specialize in the manufacture of certain
types of filters within the overall field. ('Tr. 8181-83, 3186-88, 3197—
98, 1066-68, 1098-99, 801-02, 858, 882-87, 1183-34; RX 56-B, E)

89. So- called aerospace ﬁ]tus are m’lde of tlu‘ce pllnclpal parts,
(a) the filtering medium, which is a porous substance that performs
the filtration function; (b) the element, which is a device that holds



LN DN UL UVLIVL oy dua sasae ..
731 Initial Decision

the porous medium; and (¢) the housing, which is a metal container
n which the element is enclosed. The filtering medium may be made
of either a fine woven wire mesh, which is cleanable, or of paper or
other disposable material, which is not cleanable and is periodically
replaced. Filter elements made of wire mesh media are more sophisti-
cated than those made of paper media, and can withstand higher
pressures and temperatures, and have a longer life. The original cost
of such filter elements is approximately three times greater than that
of paper element filters. The manufacturing processes and physical
construction of metal and disposable filter elements are distinct.

Some firms specialize In making one or the other (Tr. 801-04, 824~
95, 851, 1068, 1102, 1133-34, 8169, 3173, 3176; CX 20-C, CX 294-F;
RX 68-69).

90. In addition to differences in the nature of the filtering medium,
filters used for aerospace purposes also differ in terms of whether
they involve a closed-end or open-end system. In a closed-end system
the fluid constantly recirculates through the filter, while in an open-
end system the fluid is merely transferred from one place in the air-
craft to another, where it is consumed. Closed-end systems operate
under much higher temperatures and pressures than open-end sys-
tems, and are required to perform a much finer filtration function.
Hydraulic filters are a typical example of a closed-end system, while
fuel filters are typically open-ended. A hydraulic filter must be able
to filter out particles as fine as 5 to 25 microns, while a fuel filter
may accept impurities with a micron rating of as much as 200 or
800 ('L'r. 856-58, 995, 106768, 3180-82).

" 91. Despite differences among the various types of aerospace fil-
ters, such filters as a group possess a number of common characteris-
ties which distinguish them from other types of filters, particularly
from automotive filters. They require a greater engineering input
than do autemotive filters. They have to withstand much greater
temperatures, pressures and vibrations. They are essentially a high-
technology, low-volume product, as compared to low-technology,
high-volume automotive filters. Strict quality control is required in
their production, and tests are run on each filter element, unlike the
testing on sampling basis which is done on automotive and industrial
filters. All raw materials used in aerospace filters must be traceable
to their original sources. Such filters are in an entirely different price
bracket from automotive filters. Whereas a typical automotive filter
may sell for around $5 or less, the more sophisticated aerospace
filters, such as hydraulic filters, sell for around $6,000 (Tr. 851-53,
909-911, 1021, 1066, 1079-80; OX 319).
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92. Hydraulic filters are among the most sophisticated of aero-
space filters. They are used for the filtration of hydraulic fluids on
aireraft, missiles and supporting ground equipment, as well as on
naval vessels and various types of military vehicles (such as army
personnel carriers and tanks). Since the Federal Government is a
major customer for hydraulic filters, manufacturers of such filters
desiring to sell to the government are required to meet exacting
government specifications prescribing materials, design, construc-
tion, performance st:mdmds, testing pxoce@mes, pressure and tem-
perature standards, and quality confr.o]s. Of the five types of so-
called aerospace filters described above, hydranlic filters are the only
class for which government specifications have been issued. Hy-
draulic filters must be able to operate under much higher pressures
and temperatures, and must provide a much higher degree of filtra-
tion, than other aerospace filters. They must be cap%ble of filtering
contaminant particles as fine as 5 microns under one government
specification and 15 microns under another (Tr. 106768, 1098, 816-
18, 82223, 857, 3181-82; CX 281).*

2. Extent of Respondent’s Participation in Aerospace Filter Business

93. Bendix produces several types of so-called aerospace filters at
a plant operated by its Filter Division in Madison Heights (Royal
Oak), Michigan. The same plant also produces filter water separators
and various types of industrial filters. The plant is primarily en-
gaged in manufacturing metal-element filters and filters used in
closed-end systems. Almost two-thirds of the dollar volume of aero-
space-type filters produced in the plant in 1966 consisted of hydraulic
filters. The plant also produces some lube and sorne specialty fuel
filters, and an insignificant quantity of pneumatic and cryogenic
filters (Tr. 8616-19, 1515-16, 1535-36, 1556; CX 308-B, CX 19-20;
RX 56-B, E).

94. For the fiscal year ending Scptember 30, 1966, the sales of
aerospace-type filters by Bendix’s Filter Division were $1,952,000,
of which $1,062,000 involved hydraulic filters. The Division’s aero-
space filter sales in 1966 were the highest in the five-year period
1962-1966. Its sales in the preceding year, 1965, were the lowest in
the 5-year period, viz., $537,000, and the average sales for the period
were $1,214,000 (RX 56 B-D). The sales of the Filter Division as
a whole (including sales of filter water separators, industrial filters
and other products) were $5,927,508 in 1966, with a net profit of

11 A micron equals one-millionth of a meter, or approximately one twenty-five thou-
sandth of an inch.
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$651,042. During the period from 1955 to 1966 the Filter Division
operated at a loss in six of the 12 years, with the average loss being
$419,206 for the period. However, during the five-year period 1962
to 1966, it operated at a loss during only one year, 1964 (CX 275-B;
RX 37; Tr. 3618-19).

95. Fram’s aerospace filters were manufactured by its Aerospace
Division at a plant located in Pawtucket, Rhode Island. At the
time of the hearing, this plant was in the process of moving to
Tulsa, Oklahoma. The Aerospace Division manufaetured no products
other than acrospace filters. It was engaged primarily in manu-
facturing disposable paper element fuel filters for open-end sys-
tems. It also produced minor quantities of hydraulic, pneumatic
and cryogenic filters (Tr. 8156, 3160, 3169-70, 3185-87). Its total
sales of acrospace filters in 1966 were $1,152,000, of which $127,000
involved acrospace hydraulic filters. Its 1966 aerospace filter sales
represented an increase over sales of $863,548 in 1965 and $827,797
in 1964. However, the Division operated at a loss in each of the
three years, with the loss in 1966 being $138,013, compared to
losses of $46,184 in 1964 and $167,056 in 1965 (CX 120-D, CX
274-C, CX 808-B).

3. The Industry

96. In 1966 there were 28 companies manufacturing one.or more
of the five types of aerospace filters described above, with total
sales of $31,467,000. Of these, eight were negligible participants,
with sales of less than $100,000 each, and seven more were minor
participants, with sales of less than $500,000 each. The top four
companies accounted for 56.9% of industry sales in 1966, repre-
senting a decline in the position of the top four companies from
72.1% in 1962. The top eight companies accounted for 80.8% of
aerospace filter sales in 1966, which represented a decline from
89.9% in 1962 (CX 308-B).

97. The top ranking company in the industry is Pall Corporation
(Aircratt Porous Media Division), which accounted for 29.1% of
sales of the five classes of aerospace filters which complaint counsel
contend constitute the overall aerospace. filter market. Pall, which
entered the filter business in 1954, has been the top ranking com-
pany in aerospace filters each year since 1962 (the earliest year
for which there are data in the record). The second ranking com-
pany is Purolator, which accounted for 11.6% of the five-product
market in 1966. The third ranking company is The Carborundum
Co., with 8.1% ot aerospace filter sales. The fourth ranking company
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in 1966 was North American Rockwell’s Air Maize Division, with
7.9%. Bendix was the seventh ranking company in 1966, with 6.1%
and Fram the eighth ranking company with 8.6% (CX 308-B;
RX 56-B; Tr. 901-02).

98. As previously noted, respondents contend that each of the
five types of so-called aerospace filters constitutes a separate prod-
uct market, and that it is improper to make any analysis of the
market in terms of the combined sales of all five types. The only
market-share data in the record was introduced by counsel sup-
porting the complaint, and consists of the overall sales of the five
products, by each company whose records were subpoenaed, with
a break-out of sales by individual product only for hydraulic filters,
which complaint counsel contend constitute a submarket within
the overall aerospace filter product market. Respondents contend
that the market-share data for hydraulic filters are understated, to

- the extent that they are limited to hydraulic filters manufactured for
use on aircraft, missiles and associated ground equipment, and do
not. include figures for hydraulic filters used on naval vessels, mili-
tary vehicles, and industrial tools. The examiner will reserve for
later consideration the question of whether the other types of filters
are part of the hydraulic filter submariket.

99. In 1966 there was a total of 20 companies manufacturing
hydraulic acvospace filters of the type which complaint counsel
contend are part of the product submarket. Of these, 8 had sales
of under $100,000, and another 4 had sales of less than $500,000.
Total sales of hydraulic acrospace filters in 1966 were $13,720,000.
“The top four companies accounted for 81.9% of sales of this product.
This represented a decline from 90.3% accounted for by the top
four companies in 1962. The top S companics accounted for 95.0%
of the market in 1966, compared to 98.0% in 1962 (CX 308-B;
RX 56-E).

100. The dominant company in the manufacture and sale of
acrospace hydraulic filters is Pall Corporation, which accounted
for 40.4% of the market in 1966. The second and third ranking
companies in 1966 were Textron Corporation’s Hydraulic Research
Division with 16.7% of the market, and Durolator with 16.0%.
Respondent Bendix was the fourth ranking company in hydraulic
aerospace filters, with 7.8% of the market, which represented a
decline from its 1962 market share of 11.1%. Respondent Fram
was the tenth ranking company (out of the 20 companies in the
industry), with 0.9% of the market (RX 56-E).

101. The principal customers for acrospace filters are: (a) air



THE BENDIX CORP., ET AL. 71

731 Initial Decision

frame manufacturers (e.g., Boeing, McDonnell-Douglas, Grumann,.
Lockheed, North American, and General Dynamics), (b) engine
manufacturers (e.g., Pratt & Whitney, General Electric, Aveo, and
Air Research), (c) component or sub-system manufacturers (e.g.,
Ronson, Whittaker, and Weston), (d) the United States Govern-
ment, and (e) the major commercial airlines. Air frame, engine
and component manufacturers buy filters for both original equip-
ment and replacement purposes. Purchases by the government and
the airlines are generally for replacement purposes only. The United
States Government is the largest single customer, in terms of the
quantity of filters purchased (Tr. 869-70, 899, 1077, 1092-94, 1535,
3184-85; RX 1, pp. 30-37, RX 5).

102. Aerospace filters are largely sold on the basis of competitive
bidding. This is true even of purchases by non-governmental cus-
tomers, since the latter frequently purchase the filters under a
government prime contract or a subcontract, for aireraft, engines
or components. In the case of direct government purchases, invita-
tions to bid are sent to all qualified vendors. Where the purchase
is made by a private company, invitations to bid are usually sent
to a representative number of qualified filter manufacturers, which
may vary from two to five in number (Tr. 869-70, 873-76, 1078-79).

108. Tn the case of hydraulic aerospace filters, there are rigorous
government specifications which prospective vendors are requirecd
to meet. The specifications are based on the recommendations of
an industry committee (the Contamination and Filtration Panel
of the A—6 Committee of the Society of Automotive Ingineers),
and prescribe the materials, design, construction, performance,
standards, testing procedures, pressure and temperature standards,
and quality control requirements for aerospace hydraulic filters
(Tr. 792-97, 813, 817, 857, 1068, 3189; CX 281 A-ZT). These speci-
fications have become successively more rigorous in theiv require-
ments. The original basic specification for acrospace hydraulic
filters was DMil-F-5504. A move rigorous set of specifications was
issued under the number Mil-F-8815, and several revisions of the
latter have been issued, designated Mil-F-8815A and Mil-F-8815B.
The 8815 revision of the 5504 series was necessary because of the
increased pressure and temperature requirements that aerospace
hydraulic filters are required to withstand (Tr. 842-844, 941-42,
959, 1118; CX 281-A). In order to be eligible to bid on an 8815
filter, a manufacturer must be on a qualified produets list (QPL).
To appear on such a list, it is necessary to submit evidence that the
filter has passed certain preliminary tests (Tr. 929-931, 1077; CX
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295 F-I, CX 278). Customers who purchase hydraulic filters which
are to be used in an aerospace product being supplied under gov-
ernment contract, require that their suppliers meet comparable
specifications (Tr. 1118-1120, 982).

104. Counsel supporting the complaint contend that the “aerospace
filter industry is one that is characterized by high barriers to
entry.” The basis of this contention is the allegedly high costs
which are involved in qualifying aerospace filters to meet govern-
ment specifications, including expensive testing equipment, specml
manufacturing equipment, and fees charged by the government for
qualification testing. They contend that this results in high design
and engineering costs to obtain an initial development contract,
which only the larger companies can afford, and that once such a
company ocbtains a development contract, it has an advantage in
obtaining the follow-on production contract (CPF at 144-45).
Respondents dispute complaint counsel’s position; contending that
the evidence as to the necessity of meeting rigid government speci-
fications is limited entirely to hydraulic filters, that the costs of
meeting government specifications and rcqmlements are not so high
as to constitute a barrier to entry even In the case of lndlauhc
filters, and that an initial supplier under a development contract
has no necessary advantage in obtaining follow-on business (RR at
85-86; RPF at 161-166).

105. Much of the testimony relied upon by complaint counsel
relates to costs which are incidental to meeting the requirements
of the government specification for hydraulic filters (Mil-F-8815),
and is not applicable to aerospace filters generally.’> While design,
engineering, and testing requirements for other types of aerospace
filters may be higher than those of automotive or industrial-type
filters, the record fails to establish that they are of such severity
as to constitute a formidable barrier to -entry. The only piece of
equipment referred to in the testimony cited by complaint counsel
which may not be limited in its application to hydraulic filters
is a so-called bubble-testing device, which can be made for as little
as $300-%400 (Tr. 3168).

106. The record likewise fails to establish that the cost of meeting
government specifications for hydraulic filters constitutes a sub-

12 O)f the three witnesses whose testimony is cited by counsel supporting the complaint
(CPF No. 322), it is clear that one (Marino) was familiar only with hydraulic aerospace
filters (I'r. 936-37, 927, 961-63) : the second (Farris) was the general manager of his
company’s Hrdraulic Division (Tr. 791), and his testimony related primarily to hydraulie
“‘high precision” filters (Tr. 810~11, 8§19-23, 915); and the third (Capka), insofar ag
his testimony related to the importance of design and technological requirements, was
“talking . . . of hydraulic filters” (Tr. 1069).
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stantial barrier. to entry into the hydraulic filter market or into
the aerospace filter market generally. Complaint counsel contend
that development testing costs for the Mil-F-8815 hydraulic filter
“yun between $30,000 and $35,000” and that it “easily could cost
a new company $100,000 or more to break into the field of Mil-F-
8815 aerospace hydraulic filters (CPF No. 829). The testimony
relied upon by complaint counsel does not support their position.
The $30,000-$35,000 testing cost is applicable to testing a number
of different models of the filter, rather than a single model, and
the testimony of other witnesses indicates that development testing
costs are of a lower order of magnitude, wiz., around $10,000 (Tr.
971, 975, 1126). The $100,000 investment cost referred to by com-
plaint counsel includes approximately $80,000 for testing equipment
(Tr. 1074, 1105). However, the record establishes that it is feasible
to have testing done by outside laboratories (Tr. 930, 1132-33, 1539,
3150-51, 3193). In any event, testing and development costs have
not been shown to be so high as to constitute a significant barrier
to entry.*

107. The record affirmatively establishes that there are no major
barriers to entry into the aerospace filter industry, or in any par-
ticular segment of it. A capital investment of no more than $25,000
to $50,000 is considered ample to enter the business (Tr. 1095, 1132,
1157). The equipment used in manufacturing the filters is found
in ordinary machine shops. Large engineering facilities are un-
necessary (Tr. 1156-57, 1539, 3163-65, 3176-77). Relatively few
engineers and scientists are required, and the bulk of the labor is
performed by unskilled personnel (Tr. 1153-57, 316469, 3192-93,
1070-71). The basic materials used, wire mesh or paper for the
element, and castings for the filter housing, are all readily available
(Tr. 3163, 8166-67, 3179-80, 1156-57). There are no patents that
would give the holder a competitive advantage (Tr. 3194, 1539,
155556, 1185). Technological data regarding filter media are pub-
lished. Standard government procurement contracts require the
filter supplier to surrender his proprietary rights, thus enabling
smaller companies to bid on follow-on business without incurring
their own design costs (Tr. 3193-94, 834-35, 870-71, 1156). While
laboratory facilities are a convenience, the costs thereof are not
inordinately high and, moreover, it is common for filter companies

13 The witness whose testimony is cited by complaint counsel indicated that his com-
pany’s decision not to qualify on the 8815 filter had nothing to do with a lack of capital,
but was due to the fact that the probable volume of sales of the filter was not con-
sidered to be sufficient to justify the investment (Tr. 1102-03).
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to use outside testing laboratories (Tr. 8193, 3200, 1539, 3150-51,
1074, 1182-33, 930). The fact that the number of companies, in
what is essentially a small industry, has grown from about 4 to
28 in the last 15 years hardly suggests that there are formidable
barriers to entry in the aerospace filter industry (Tr. 893; CX

308-B).
4. Competitive Implications

108. Complaint counsel contend that competition in the aerospace
filter industry and the aerospace hydraulic filter industry will be
adversely affected by reason of the elimination of “substantial com-
petition between Bendix and Fram” (CPI Nos. 328 and 335). The
record fails to support complaint counsel’s position in this respect,
since it fails to establish that Bendix and Fram were in substantial
competition. Bendix was engaged principally in the manufacture
of metal element, closed-end hydraulic filters, and Fram was en-
gaged primarily in the manufacture of disposable paper element
filters for open-end fuel filters. Out of total aerospace filter sales
of $1,932,000 by Bendix in 1966, $1,062,000 involved sales of hy-
draulic filters. OQut of total sales of $1,152,000 by Fram in 1966,
only $127,000 involved the sale of hydraulic filters (RX 56-B, E).
IFram’s production of paper-clement disposable fuel filters accounted
for 98% to 99% -of its filter production in units, and represented
659 to 5% of the dollar volume of its Aerospace Division (Tr.
3169-70, 3185-87). Bendix was not a substantial competitor in the
manufacture of acrospace fuel filters. The bulk of the fuel filters
it produced were of woven wire mesh and were specialty, high
temperatuve filters, largely for space vehicles. It did make a small
quantity of disposable clement filters, but they were custom designed
and were not. mass produced (Tr. 3618-20, 1535-36; CX 20-C;
RX 100). _ .

109. The only evidence of the existence of competition between
Bendix and Fram which is cited by complaint counsel involves the
8815 hydraulic filter and other hydraulic filters (CPF Nos. 304,
317, and 820). Bendix qualified a number of its filters under the
original Mil-I"-8815 specification. Under the revised specification,
Mil-F'-8815A, Bendix was able to qualify only a single size of the
filter, Fram has never qualified any of its hydraulic filters under
Mil-I"-8815 or the revisions thereof (Tr. 94748, 964, 970; CX
278 A-C). However, despite this lack of qualification under the
specification, I'ram did bid on one procurement out of six pro-
curements for the 8815 hydraulic filter made by the Aviation Supply
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Office of the Navy (ASO), in the fiscal years 1966 and 1967, but
it never received an award. Bendix submitted bids on five pro-
curements for the 8815 filter during the fiscal years 1966 and 1967,
but Fram had not submitted a bid in any of these instances. Bendix
received two awards during this period, totaling approximately
$43,000 (CX 306 A-N).

110. The only direct governmment procurement in which Fram
and Bendix competed was for the earlier model of the 8815 hydraulic
filter, viz., the Mil-F-5504 filter. During the fiscal years 1966 and
1967, the Navy ASO sent out invitations for bids on 11 occasions.
Bendix submitted bids on each occasion and Fram on six occasions.
Bendix was the low bidder five times, receiving awards totaling
approximately $22,000, and Fram was low bidder once, recelving
an award of $14,725 (CX 286 A—/o)

111. The only other evidence in the record of competition Dbe-
tween Bendix and Fram in the aerospace filter line involves bids
submitted to General Dynamics, in connection with its prime con-
tract for the F-111 aircraft. Both Bendix and Fram submitted
bids to General Dynamics in 1964, in response to the latter’s re-
quest for proposals on a Design, Development, Test and Engineering
(DDT & E) contract for three types of hydraulic filters and two
pneumatic filters. Eight companies, including Bendix and Fram,
submitted bids. Bendix received the award for the DDT & E con-
tract, amounting to $67,000. However, its proposal on the follow-on
procurement contract was unsatisfactory and General Dynamics,
in 1965, solicited bids from three other companies, including Fram.
The latter reccived the major part of the award, which was for
$445,000, spread out over a four-year period (Tr. 980-81, 990-95,
1008, 1011-12 A, 1029-23, 1034, 1049-50; CX 212 Z1-4, CX 297-
-303).

112. In addition to the alleged climination of competition be-
tween IFram and Bendix, particularly in the hydraulic filter line,
complaint counsel contend that competition will also be affected
as a result of the fact that “[c]ombining the engineering facilities
and personnel of the two companies will result in technologi ical
advantages over other members of the industry” (CPI Nos. 396
and 333). Kven assuming that there is a likelihood Bendix and
Fram will combine their engineering facilities and personnel (as
to which there is no evidence in the record), there is no basis for
any finding that this will confer a competitive advantage on them.
As previously found, there are no major barriers to competition
as a result of engineering and personnel requirements in the indus-
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try. The record discloses that small and medium-sized companies
have been successful in receiving awards and, conversely, that large
companies with no lack of capital at their disposal, have been
unsuccessful in competing for business against smaller companies
(Tr. 968-70. 1536, 1054-55; CX 212 Z14, CX 338).

- 113. Finally, complaint counsel contend that the merger will

result in a significant increase in concentration in the aerospace
filter industyy as a whole, and in the hydraulic filter submarket
(CPF Nos. 327 and 334). Assuming that the aerospace filter in-
dustry as a whole may be considered a proper market, for pur-
poses of determining the competitive impact of the acquisition
here under challenge, the acquisition will result in no increase in
the share of the market held by the top four companies since neither
Bendix nor Iram was among the top four ranking companies.
However, since Bendix was the seventh ranking company with 6.1%
of the market and Fram was the eighth ranking company with
3.6%, the share of the top eight companies would be increased
slightly since the combining of the market shares of Bendix and
Fram would make Vacco Industries, with 2.7% of the market, the
eighth ranking company. Considering the relatively small size of
the industry, with only 12 companies having market shares in excess
of 2%, this slight increase in concentration among the top 8 com-
panies is hardly impressive. However, combining the market shares
of the two companies would make them the third ranking company
in the industry. In the hydraulic filter product market, where
Bendix was fourth ranking and Fram was eighth ranking, the
addition of Fram’'s 0.9% of the market to Bendix’s 7.8% would
not result in any improvement in their overall rank.

C. Filter Water Separators
1. The Product Market

114. Filter water separators are mechanical devices which remove
entrained and emulsified water and solid contaminants from a liquid
product in one pass, at full flow, through water coalescing elements.
Virtually the only use for filter water separators is the removal of
water and dirt from low viscosity fluids, mainly aireraft fuels (7.e.,
Jet fuels, gasoline and kerosene). Less than 1% of filter water sepa-
rators are used for purposes other than removing water and con-
taminants from aviation jet fuels. Filter water separators are not
used on the aircratt itself, but at various transfer points for aircraft
fuel, such as refineries, pipeline terminals and airports, with the
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latter being the biggest user (Tr. 1213-15, 1233-36, 1277, 1399-1400,
1403 ; CX 25-A, CX 180-B).

115. A filter water separator consists of three major components,
a pressure vessel, a coalescer element and a separator element, the
latter two being enclosed within the vessel. The vessel is a large,
heavy metal tank which may be six or seven feet in height and four
or five feet in diameter. The vessel controls the velocity of the fluid
passing through it; the coalescer element removes solid contaminants
and entrained water from the flnid and collects the entrained water
into droplets; and the separator element prevents the coalesced drop-
Jets which have not already been removed by gravity from continu-
ing downstream with the filtered fluid. A filter water separator unit
may include a number of coalescer elements, and it is not unusual
for a vessel to have as many as 20 or more such elements. The coa-
lescer elements are replaced, rather than being cleaned, usually about
once a year, depending on the amount of use that the vessel gets.
Separator elements are rarely replaced (Tr. 1215-26, 1276, 1328,
1398-1403, 1405-06, 1479-1480, 3043, 3080-81; CX 25, CX 180-B,
F-R, Z11-719).

116. Complaint connsel contend that the relevant product is not
merely filter water separators-and their elements, but also includes
tuel monitors (CPF No. 355). The latter device is used to collect
and trap contaminants in aviation and jet fuels. Such contaminants
may include water. If there are solid contaminants or too much
water in the fuel, the fuel monitor will automatically shut off the
flow of fuel. It does not actually filter out the water, as does a filter
water separator, but merely detects its presence. Such devices are
sometimes used downstream of a filter water separator to act as a
check on whether water has been removed by the separator. At some
small airports, which cannot afford to purchase a filter water sepa-
rator, a fuel monitor may sometimes be used to alert the operators
to the presence of contaminants in the fuel (Tr. 134446, 1482-92;
CX 20 Z-2, CX 26 B-C, CX 29 B-D, H, S, Y, Z13, Z15-16, Z34-38,
762). Respondents contend that fuel monitors are not part of the
‘same product market as filter water separators since, as the evidence
discloses, they do not perform any filtration function and cannot
therefore be substituted for filter water separators (RR at 90-91; Tr.
1333-37, 1345-46, 1483, 1527-30, 1562-63, 8121-22). The examiner
will reserve, for later disposition, the question of whether fuel moni-
tors should be considered to be part of the same product market as
filter water separators.
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2. Extent of Respondent’s Participation in Filter Water Separator
Business

117. Bendix, through its Filter Division, is engaged in the manu-
facture of filter water separator elements, and in the assembling of
complete filter water scparator units from vessels purchased from
others and separator elements which it manufactures, for sale as com-
plete filter water separators. In 1966, its total sales of filter water
separators and elements were $353,000, of which $334,000 consisted
of coalescer and separator elements. In addition, the Division aiso
manufactures a fuel monitor, which is known as the “Go-No-Go
Gauge.” The sales of the gauge amounted to $651,000 in 1966 (CX
307-B, CX 26; RX 57-A; Tr. 1503-04, 1526-27).

118. Fram, through its Industrial Filter Division (formerly known
as the Warner Lewis Industrial Filter Division), is engaged in the
manufacture of filter water separators and elements. Prior to its ac-
quisition of Fram in 1954, the Warner Lewis Company was the de-
veloper of the first filter water separator. Fram manufactured and
sold both complete filter water separators and the elements therefor.
Its total filter water separator sales in 1966 were $3,650,000, of which
$1,721,000 involved the sale of separator and coalescer elements. Its
filter water separator sales accounted for approximately 75% of the
sales of Fram’s Industrial Division and about 5% of the company’s
overall sales. The Industrial Filter Division operated at a loss in two
of the three fiscal years 1965 to 1967, and its profits had been declin-
ing since 1960 (CX 274-A, C, CX 307-B, CX 81-I, CX 179-B,
CX 180-E; RX 57 A; Tr. 3078-80). '

3. The Industry.

119. In 1966, there were 11 companies engaged in the manufacture
of coalescer and separator elements for filter water separators, of
which only four had sales in excess of $100,000. In the same year
there were 16 companies (including most of the foregoing) who were
engaged in the manufacture and/or assembly of complete filter water
separator units. I'ive of the latter companies did not manufacture the
coalescer or separator elements incorporated in the completed filter
water separator units and one manufactured only the vessels. Of the
16 companies engaged in the manufacture and/or assembly of filter
water separators, only six had sales in excess of $100,000. The total
sales of filter water separator units, and coalescer and separator ele-
ments, amounted to $9,558,000 in 1966, of which $5,061,000 repre-
sented the sale of coalescer and separator elements. The record does
not contain complete data on the total sales of fuel monitors. How-
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ever, the sales of the four principal companies amounted to $761,000
in 1966 (CX 307-B).

120. In 1966, the four top-ranking companies engaged in the manu-
facture of filter water separators and the elements therefor accounted
for 90.7% of the market. This represented a decline from 93.0% in
1962. The eight top-ranking companies accounted for 96.1% of the
market in 1966 and 98.6% in 1962. Fram was the top ranking com-
pany, accounting for 38.2% of the market in 1966. This represented
a substantial decline from its 1962 market share of 57.1%. Bendix
was the fourth ranking company, with 3.7% of the market in 1966
and 4.6% in 1962.* The other two leading companies, after Fram,
were Bowser, Inc., and Filters, Inc., which accounted for 25.3% and
93.9%, respectively, of the market in 1966. Bowser’s 1966 market
share represented a small increase over its 1962 market share of 23%.
That of Filters, Inc. reflected a very substantial increase over its 1962
market share of 7.8% (CX 307-B).

121. In terms of filter elements alone, the top four companies ac-
counted for 95.00% of the market in 1966, which represented an in-
crease from 92.9% in 1962. The top eight companies accounted for
over 99% of the market in both 1966 and 1962. Fram was the second
ranking company in the manufacture of filter elements (cozlescer
and separator elements), accounting for 34.0% of the market in 1966.
This represented a substantial decline from its 1962 position, when it
was the leading company with 49.7% of the market. Bendix was the
fourth ranking company in the manufacture and sale of filter ele-
ments, accounting for 6.6% of the market in 1966 and 3.9% in 1962.
The top ranking company in the sale of filter elements in 1966 was
Filters, Inc., which accounted for 38% of the market. This repre-
sented a very substantial increase over its 1962 market share of 14.3%.
The third ranking company in 1966 was Bowser, with 16% of the
market (CX 307-B).

'192. The principal customers for filtér water separators and re-
placement elements are the United States Government, oil companies,
airports and airline refueling companies (the latter having contracts
at airports for the refueling of aircraft). The U.S. Government is
the largest single customer, in terms of the volume of purchases.
Government purchases are made primarily by the military agencies
for use in filtering contaminants from jet fuel used in air and ground
vehicles at military airfields (Tr. 1234, 1236, 1253, 1255, 1259, 1271~
72, 1281-82, 3049-52). Sales to the government are made pursnant

14 The above concentration and market rank fignres wonld not be significantly different

if sales of fuel monitors were included. However, Bendix's market share in 1966 would
be increased to 9.7%.
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to published invitations to bid or requests for proposals. Sales in the
non-governmental commercial market are made through regular sales
personnel, who call on prospective customers (Tr. 1281, 1289-90,
1293-95, 3052-53, 3058--59).

123. Filter water separators and elements sold to the United States
Government must conform to government specifications for design
and performance. There are no standardized specifications used in
the non-governmental commercial market. However, a number of
important commercial customers, such as the Port of New York Au-
thority, which operates the airfields in the New York metropolitan
area, utilize government military specifications. Despite some ditfer-
ences in material, construction, configuration and design, filter water
separators used by the government and commercial customers have
generally the same basic performance and flow rate characteristics
(Tr. 1253-54, 1270-73, 1284-85, 1314-15, 1564-65, 3100-01, 3124-25).
Despite differences in size, the separator elements of one manufacturer
will generally fit into another manufacturer’s vessels, although a
conversion kit may sometimes be required (Tr. 1241-42, 1296-97).
There 1s a wider range in prices in filters sold in the conmercial
market from those sold to the U.S. Government. Prices of filter water
separator units sold to the Government range from $2,000 to $3,500,
while those sold to commercial companies may range in price from
$1,000 to $7,000. Replacement coalescer elements sold to the govern-
ment cost under $3.50, whereas those sold to commercial customers
from $6.00 to $30.00 (Tr. 1260-62, 1338, 3065).

124. Respondents contend that the government and commercial
markets are two separate and distinet markets, despite the techno-
logical similarities in the products sold to each type of customer
(RPF at 172). Complaint counsel contend that the both areas are
part of one market (CR at 27). Although sales to both government
and commercial customers (CX 307-B), it is estimated that approxi-
mately 60% of total industry sales of filter water separators are made
to commercial customers and approximately 40% to the U.S. Govern-
ment (Tr. 1290). The examiner will reserve for later disposition in
his conclusions the question of whether government and commercial
customers are part of the same product market.

125. Complaint counsel contend that the filter water separator in-
dustry is characterized by high barriers to entry because of the high
cost of testing equipment and high expenditures required for engin-
eering and design (CPF Nos. 385 and 889). Respondents disagree
with this assessment of the industry (RPF at 186; RR at 95). The
record does not sustain complaint counsel’s position in this respect.
While the products of the industry are not wholly unsophisticated,
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the technological, testing and capital requirements are not such as to-
constitute a major barrier to entry.

126. The vessels themselves, which account for approximately one-

half of the total filter water separator business, are standard pressure:
vessels which any of muwmerous tank fabricators can make. In the
government market, vessel design has been standardized and this:
segment of the market is now open to tank fabricators who for merly
sold the vessels to other manufacturers of filter water separators for
assembly with the coalescer and separator elements. General Steel
Tank Company, which manufactures only the pressure vessels, began
selling in the government market in 1963 and has become one of the
leading companies in the market. It received four out of six govern-
ment awards of contracts involving the sale of vessels in 1966—67 N
compared to none received by Fram (Tr. 1232-33, 124345, 1258-59,
1264, 127980, 1291, 1302, 404748, 3067, 8114; CX 307-B; RX 57-A;
CX 293-259, 11,775, 287, Z101).

127. While there is a certain amount of engineering skill required
to design the coalescer and separator elements, this can be performed
by engineers without any unusual training in the field. For example,.
the current chief engineer of Fram’s Industrial Division, who is re-
sponsible for all engineering involved in the design and production
of filter water separators, had no experience in the field prior to as-
suming his present position. The labor used in the manufacture of
coalescer and separator elements consists of unskilled female labor
(Tr. 1230-82, 1264, 3070-72, 3098). The cost of laboratory testing'
equipment and of the tests themselves is relatively low. A recent
entry into the business in 1968 began with testing equipment costing’
$12,000. The cost of the testing equipment of Bowser and Fram, two
of the leading companies in the industry, is only $75,000. The cost
of testing coalescer elements for sale to the government is only about
$4.000 (Tr. 1425, 1251, 3074, 3092, 3096-97, 3102, 3122-23).

128. The increase in the number of companies in this essentially
small industry hardly suggests that the barriers to entry are exces-
sively high. When the filter water separator was first developed in the
early 1950’s, the principal companies in the business were Warner:
Lewis, Bowser and Purolator. When Warner Lewis was acquired by
Fram in 1954 its assets were only about $100,000 (Tr. 3043, 3046).
Since then, Filters, Inc., and General Steel Tank have entered the:
business and risen to leading positions. Filters, Inc:, entered the busi-
ness in 1958 with a total capital of $5,000 and is now the leading
company in the sale of replacement elements to the government and
is second in sales to commercial customers. Its sales currently exceed
$4 million and its profits and sales have risen since it entered the:
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business. General Steel Tanlk, which entered the business in 1966, has
increased its sales substantially since that time (T'r. 1258-59, 1288,
1290, 1302, 3047—48; CX 307-B; RX 58). Banner Engineering Com-
pany entered the business in May 1968, with a working capital of
only $30,000. At the time of the hearings, it was in the process of
qualifying to sell coalescer elements to the Government (Tr. 3091,
3093-95). :
4. Competitive Implications
129. Counsel supporting the complaint contend that competition
will be adversely affected by (a) increasing the technical capability
of the combined companies in the filter water separator industry,
thereby further inecreasing barriers to entry, and (b) eliminating
competition between Fram and Bendix and thus increasing concen- -
~tration in the industry (CPF at 173-177). As previously found, the
record fails to establish that therc are significant barriers to entry
as a result of the technological requirements of the industry. The
evidence likewise fails to establish that the combination of Fram’s
“and Bendix’s technological facilities and capabilities will confer any
ccompetitive advantage on them or further increase barriers to entry.
130. Complaint counsel suggest that as a result of the acquisition
Bendix dropped its plans to build a facility for the fabrication of
separator vessels, and will be able to put the funds required therefor
to use In increasing its research and technological faciiities (CPTF
No. 386). The fact is that Bendix did proceed with its plans to con-
struet a tank fabricating facility, despite its acquisition of Fram
(Tr. 154445; CX 235-C). Fven if the aequisition had resulted in
climinating this project, the saving in cost ($80,000) would hardly
have enabled Bendix to make any major improvements in its re-
search and technological facilitics. Complaint counsel also suggest
that the availability of Bendix’s “great technical skill and research
facilities” will be of advantage to Fram (CPF at 174). However, the
record fails to establish that Fram, as the leading company in the
industry, lacked for skills or facilities which Bendix could supply
to 1t.1°
35 Complaint counsel cite the Go-No-Go-Gange as an instrumentality which will become
available to Tram. to the latter’s competitive advantage. However, the record fails to
establish that the lack of such a product operated to Fram’s competitive disadvantage.
The single incident in 1964, which complaint .counsel cite (CPF No. 386), is hardly
persuasive in this regard. The record fails to establish that filter water separators are
normally sold in combination with fuel monitors. furthermore, the record establishes
that Fram had developed its own fuel monitor and was in the process of tooling up for
‘the Fabrication thereof (CX 50--G). In addition, the evidence discloses that fuel monitors

-are used primarily with regular aviation gasoline, rather than for the jet fuels for which
dilter water separators are primarily designed (Tr. 1529).
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181. With respect to complaint counsel’s argument that competi-
tion between Fram and Bendix will be eliminated and concentration
increased, the fact is that actual competition between them was
minimal. All of Bendix’s sales of filter water separators and elements:
were made to the government. It made no sales to commercial cus-
tomers, to whom Fram made 75% of its sales (Tr. 1258, 1292-93,
1341-42, 1526, 3049, 3065, 3067-68). Fram and Bendix rarely bid
against one another on sales to the government (CX 298).%° Insofar
as the alleged increase in concentration is concerned, the addition of
Bendix’s 8.7% of the filter water separator market to Fram’s 88.2%
would not change Fram’s overall market standing and would fall
far short of even restoring it to its 1962 market share of 57.1%,
which it was unable to maintain in the face of competition from
smaller companies. In the coalescer element submarket, the addition
of Bendix’s 6.6% to Fram’s 34.0% would result in restoring Fram to
its former number one position, but would fall far short of returning
it to its 1962 market share of 49.7%. Furthermore, these bare figures
are of limited significance when viewed in the context of the negligi-
ble amount of competition between the two companies which was
eliminated. '

CONCLUSIONS

I. Engagement In Commerce

1. The record discloses, and respondents admit, that at all times
mentioned in the complaint each of them sold and shipped its prod-
ucts in interstate commerce, throughout the United States (Answers,
Bendix and FC Corp., par. 9, 18) ; PHO No. 1, par. 9, 18). It is, ac-
cordingly, concluded and found that at all times relevant in this
proceeding each of the respondents was a corporation engaged in
commerce, as “commerce” is defined in the Clayton Act and the Fed-
eral Trade Commission Act.

IT. The Relevant Markets
A. Automotive Filters

1. The Product Market

2. As heretofore noted (Par. 30, p. 750, supra), the parties are in
disagreement as to what is the relevant line of commerce. Complaint

16 Qut of 40 government contracts in. 1966 and 1967 for filter water separators and
replacement elements as to which there is evidence in the record. Bendix and Fram bid
against one another for the same contract on only three occasions. In none of these did
Bendix receive the award, and Fram received it on only one instance (CX 293-Z4, Z30,.
746, Z51).
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counsel -contend that all antomotive filters constitute the relevant
product market and line of commerce (CPT at 111). Respondents
.contend that the relevant product line should be limited to filters de-
signed for use on passenger cars and light trucks, and that it should
inclnde such filters only to the extent that they are sold for replace-
ment purposes, i.e., in the aftermarket. Respondents would exclude
from the relevant line of commerce heavy-duty filters which are de-
:signed for use on heavy trucks, buses, tractors, farm equipment,
off-highway equipment and similar uses, and would also exclude all
types of filters which are sold for use as original equipment (OEM)
rather than for replacement purposes- (RPTE at 34-36, 41).

3. It seems evident that the conflicting positions of the parties, as
to what constitutes the appropriate line of commerce in automotive
filters, are based on the differences in the vantage points from which
they approach the issue. Since respondent Bendix’s participation in
‘the automotive filter business at the time of the acquisition was lim-
ited almost entirely to heavy-duty filters sold in the OIM market,
-and the bulk of Fram’s filter business consisted of passenger car fil-
ters sold in the aftermarket, respondents have a natural interest in
:seeking to separate the two product and distributional areas, in
order to minimize the extent of competition between the acquired
-and acquiring companies. Conversely, counsel supporting the com-
plaint have an interest in combining the two areas in order to max-
imize the existence of competition between the two companies. Com-
plaint counsel suggest that respondents are trying to “gerrymander”
the automotive filter market, in order to hide the pre-acquisition
competition which existed between them (CR at 5).

4, As heretofore found, the only two automotive-type filters manu-
factured by respondent Bendix at the time of its acquisition of
Tram consisted of a heavy-duty oil filter and the Zenith heavy-duty
fuel filter, both of which were sold almost entirely in the OEM
market (Par. 31-82, pp. 750-1, supra). It is complaint counsel’s
position that such filters are part of the automotive filter product
line because they are similar to filters designed for use on passenger
cars and light trucks, are manufactured in the same plants, and are
.considered to be part of the product line manufactured by automo-
tive filter manutacturers (CPF at 23-24). Respondents emphasize
‘the differences in the methods and machinery used in manufacturing
the two groups of filters, the fact that a number of firms in the in-
dustry specialize in manufacturing one or the other, but not both
types, and the differences in price which exist between the two types
(RR at 19-22).
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5. The record discloses that the heavy-duty oil and fuel filters
manufactured by Bendix are somewhat different from oil and fuel
filters designed for use on passenger cars and light trucks. As here-
tofore found, the heavy-duty oil filters consist of a large, heavy, per-
manent housing, with a replaceable cartridge, as compared to the or-
dinary passenger car oil filter now in use, which is a spin-on,
throwaway type, manufactured of a light metal shell and pleated
paper filter element (Par. 34, p. 751, supra). While they are some-
times manufactured in the same plant, they are made on different
machinery. Similar differences exist between the Zenith fuel filter
and fuel filters used on passenger cars. The former requires the use
of die-casting and glass-blowing equipment, whereas the latter does
not. In the case of both types of heavy-cuty filters, they are substan-
tially more expensive than passenger car filters. In terms of the ex-
istence of specialization in the industry, the record discloses that
most firms manufacture both heavy-duty and passenger car filters.
However, there are several firms which make only heavy-duty filters
and there are several which make only passenger car filters. For the
reasons hereinafter noted, it is not critical to determine whether
heavy-duty filters are or are not part of the same product line as
passenger car filters.

6. As noted by complaint counsel (CPT at 111), “[s]ince the pur-
pose of delineating a line of commerce is to provide an adequate
basis for measuring the effects [on competition] of a given acquisi-
tion, its contours must, as nearly as possible, conform to competitive
veality” (United States v. Continental Can Co., 378 U.S. 441, 457).
This may sometimes result in “combining in a single market a num-
ber of different products or services where that combination reflects
commercial realities” (United States v. Grinnell Corp., 384 U.S. 563,
572), or it may result in dividing the products of an industry into
submarkets that are “economically significant” (Brown Shoe Co. v.
United States, 370 U.S. 294, 325). What is being sought to be ascer-
tained in each instance is “the area of effective competition” that
will be affected by the merger (United States v. Continental Can
Lo., supra). -

7. The quest for the “area of effective competition” involves, typi-
cally, a so-called “horizontal” acquisition, where the acquired and
acquiring companies are in competition in a given product line, or a
“vertical” acquisition, where the competitors of the acquiring com-
pany . are foreclosed from access to the acquired company’s trade or
custom in a particular product line (Brown Shoe Co. v. United
States, supra). While complaint counsel refer here to the existence
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of competition between Bendix and Fram in some aspects of the
overall automotive filter market, the gravamen of their case, insofar
as the automotive filter market is concerned, is not the elimination
of existing horizontal competition between the two companies or the
vertical foreclosure of access to Fram’s business. Complaint counsel
concede that at the time of the acquisition Bendix was “but a small,
peripheral member” of the automotive filter industry (CPF at 89).
The thrust of their case of adverse competitive impact is based not
on the elimination of such insignificant competition as may have ex-
isted between the two companies, but on (a) the alleged competitive
advantages which Bendix can confer on Fram through its overall
position as a manufacturer and marketer of automotive parts, and
(b) the climination of Bendix as a potential competitor of Fram’s i
the passenger car filter aftermarket, in which Bendix had not been a
substantial participant.

8. Since Bendix and Fram were not in substantial competition in
the manufacture and sale of automotive filters generally, and the
gravamen of complaint counsel’s case is not the elimination of such
competition, it appears to the examiner to be an academic exercise to.
determine whether the product market should include heavy-duty fil-
ters, as well as passenger car filters, and whether filters sold in the
OEM market should be considered as part of the same market as
those sold in the replacement market. The determination which the
examiner makes herein, as to- whether competition will be adversely
affected by the acquisition, will be the same irrespective of whether
heavy-duty filters are included or excluded, and irrespective of
whether sales in the OEM market are inclnded or excluded. It may
be noted, however, that since the only existing competition betwecn
the two companies involved heavy-duty filters sold in the OEM mar-
ket, and this is the only actual competition which would be elimi-
nated, such filters could, under existing legal anthorities, be consid-
ered at least a submarket, if not a separate overall market, because
of differences in product, price, and production and distributional
methods between such filters and those sold in the passenger car af-
termarket (Brown Shoe Co. v. United States, 370 U.S. at 325;
United States v. Aluminum Co. of America, 377 U.S. 271, 275). In-
sofar as the case involves the alleged elimination of potential compe-
tition, this relates primarily to passenger car filters sold in the after-
market. Such product line and distributional area may also, under
applicable authorities, be considered to be at least an appropriate
submarket.
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2. The Geographic Market

9. Complaint counsel contend that the geographic market for all
automotive filters is the United States as a whole. However, they
also contend that automotive filters which are sold for replacement
purposes, in retail gasoline service stations, constitute a separate line
of commerce within the overall automotive filter market, and that
the various metropolitan areas throughout the United States in
which the service stations are located constitute separate geographic
submarkets, for purposes of this proceeding (CPI Nos. 88 and 100).
While agreeing that the replacement market as a whole (consisting
essentially of passenger car filters) is a proper market, respondents
oppose complaint counsel’s position that the service station segment
thereof is a proper line of commerce, or that the metropolitan arcas
in which the service stations are located constitute proper geo-
graphic submarkets (RR at 24-27). '

10. In the opinion of the examiner, neither the service station seg-
ment of the aftermarket, nor the metropolitan areas in which the
stations are located, are relevant lines of commerce or sections of the
country for purposes of determining the competitive impact of the
present acquisition. The acquisition at issue involves two mnational
companies, whose products were shipped from their respective man-
ufacturing plants to warehouse distributors, jobbers, and other cus-
tomers located throughont the United States. There is no evidence of
any local pattern of distribution, insofar as the vendors of these
products ave concerned, although their customers may have redistri-
buted the products on a regional or local basis. The facts here are
wholly dissimilar to those in Brown Shoe, cited by complaint coun-
sel, where “both Brown and Kinney sold shoes at retail through
stoves they either owned or controlied,” and it was, therefore, con-
sidered appropriate to measure the competitive impact of the acquis-
ition in terms of local metropolitan areas at the “retail level,” since
the two companies were in horizontal competition to this extent.
However, the geographic area used for measuring the competitive
impact of their “manufacturing facilities” and activities was “the
Nation as a whole” (370 U.S. at 337). In the instant case there is no
evidence that Bendix or Fram owned or controlled distributors or
service stations at the local level. The competitive impact of the ac-
quisition, if there is one, would be nationwide in scope since that is
the nature of the business and distributional patterns of both com-
panies, and of the manufacturers who might be affected by the ac-
quisition. While the examiner received evidence as to the availability
of Fram’s products in gasoline service stations in various metropoli-
tan areas, the examiner has considered such evidence only as
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reflecting 'ram’s overall market position in the national replacement
market, and not specifically as evidence of its market position in any

local, geographic area.
B. Aerospace Filters

1. Product Market

11. Complaint counsel contend that all five types of filters used
for aerospace purposes (hydraulic, lube oil, fuel, pneumatic and ery-
ogenic) constitute a single appropriate product market, and that hy-
draulic aerospace filters constitute an appropriate submarket (CPFE
Nos. 276 and 291). Respondents contend that each of the five differ-
ent types of aerospace filters constitutes a separate line of commerce
and, furthermore, that each such line of commerce should include
similar types of filters which are not used for acrospace purposes,
but which are similar in design, construction and filtration use to
those used in aerospace (RPF No. 194).

12. While there may be what is loosely called an aerospace filter
industry, it is by no means clear that the products of the industry
are all part of a single product market, as contended by counsel sup-
porting the complaint. As heretofore found (Par. 87-90, pp. 772-73,
supra), there are substantial ditferences in the various types of filters,
in terms of the liquid or gas which they filter, in their design and
operation, in the materials from which they are made, in the type
of labor and machinery nsed in their manufacture, and in the prices
at which they are sold. There are also substantial differences in the
extent to which the varions members of the industry participate in
producing various types of filters. There are, for example, companies
which specialize in producing fuel and Tube filters, and produce no
hydraulic filters, or only limited quantities thereof. Conversely, there
are companies which produce primarily hydraulic filters and limited,
or no, fuel and lube filters.

13. Complaint counsel are presumably interested in establishing a
product market that includes all the products of the industry be-
cause on that basis Fram’s share of the market ( 3.6%) attains some
degree of respectability. Respondents presumably are interested in
establishing that there ave separate product markets because, for the
only type of filter as to which there are severable market-share data,
viz., hydraulic filters, Fram's share of the market is negligible
(0.9%). Since complaint counsel’s case, insofar as aerospace filters
are concerned, is based mainly on the elimination of competition and
the increase in concentration resulting from the merger, then it is
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important, as noted in the cases cited above, to determine what is the
“area of effective competition” which will allegedly be affected by
the merger. That arvea will obviously be the area where the two com-
panies competed.

14. Only in the case of fuel filters and hydraulic filters does the
record disclose that either company was a significant factor. In the
case of fuel filters, which accounted for the major share of Fram’s
aerospace filter sales, the record discloses limited competition with
Bendix. which produced certain specialty fuel filters. Since the rec-
ord contains no separate, reliable statistical data for aerospace fuel
filters, it is of academic interest whether such filters do or do not
constitute a separate product market. Only in the case of hydraulic
filters are there separvate statistical data in the vecord. The record
discloses that Bendix’s participation in the aerospace filter market
was limited largely to hydraulic filters, and that Tram produced
limited quantities of this product. This, then, is the only product,.
within the overall acrospace filter industry, which can be called in
any senge an avea of effective competition between the two compa-
nies. '

15. It is not, in the opinion of the examiner, appropriate to com-
pare Fram’s position in the aerospace filter industry as a whole,
based on sales which are largely limited to fuel filters, with Bendix’s
position in the industry, which is based largely on its sales of hy-
draulic filters. Whatever may be the case with other types of aero-
space filters, there is no realistic basis for combining hydraulic and
fuel filters into a single market. The differences between them, in
terms of their method of operation, function, design, materials, con-
struction, and price are too great to justify any such homogenizing
of products. Accordingly, it is the conclusion and finding of the ex-
aminer that the only product which is established by the evidence to
be an appropriate product market, within the acrospace filter indus-
try, is the hydraulic filter product market.

16. While, as previously noted, complaint counsel contend that hv-
draulic filters are a separate submarket within the aerospace filter
product market. they disagree with respondents as to the extent of’
the hydraulic filters which should be included in the mavket. Com-
plaint counsel would limit the product market to hydraulic filters
which are intended for use on airveraft (including spacecraft) mis-
siles and ground support installations (CPF No. 288). Respondents
contend that the hydraulic filter product market should also inelude
hydraulic filters used on naval vessels, military vehicles such as per-
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sonnel carriers and tanks, and on industrial machine tools (RPF No.
212). The statistical marketshare data in the record is limited to hy-
draulic filters of the type which complaint counsel contend should be
included in the product market, except that it includes sales of non-
aerospace filters by acrospace filter manufacturers to the extent they
ave similar in design characteristics to those used for aerospace pur-
poses (CX 308-C).
~ 17. The record discloses that hydraulic filters used on submarines
and other naval vessels are similar in design and construction to hy-
draulic filters used for aerospace purposes, and are considered part
of the aerospace filter industry. While some aerospace filter manu-
facturers also produce hydraulic filters for machine tools and ground
vehicles, they differ in design and construction from aecrospace hy-
draulic filters, and are considered to be products of the industrial
filter field rather than the aerospace hydraulic filter field (Tr.
854-56, 797-99). It is the conclusion and finding of the examiner
that the hydraulic filter market, for purposes of this proceeding,
should include hydraulic filters used on naval vessels, to the extent
their design characteristics are similar to those of aerospace hy-
draulic filters, but should not include those used on machine tools
and ground vehicles.'”
2. The Geographic Market

18. The record discloses that the manufacturers of aerospace fil-
ters, including aerospace hydraulic filters, are Jocated throughout the
United States and sell their products throughout the United States.
Complaint counsel contend that the United States, as a whole, is the
appropriate geographic market in which to judge the competitive
impact of the acquisition of I'ram by Bendix, insofar as acrospace
filters and aerospace hydraulic filters are concerned (CPF No. 307).
Respondents do not contest this position. It is concluded and found
that the United States, as a whole, is the appropriate section of the
country for purposes of determining the competitive impact of the
instant acquisition, insofar as acrospace filters, or any portion
thereof, are concerned.

17 Respondents contend that the market-share data in the record understate the market
universe to the extent they do not include all hydraulic filter sales (RPF No. 214). How-
ever, since the data in the record does include sales of nonaerospace hydraulic filters by
aerospace filter manufacturers, to the extent they are similar to those used for aerospace
purposes, and there is nothing to indicate that there is any substantial volume of such
fitters produced hy other manufacturers, the examiner is satisfied that the record data
provides a reasonably satisfactory basis for market examination and a determination of
market shares.
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C. Filter Water Separators

1. The Product Market

19. Complaint counsel contend that the filter water separator
product market includes not only filter water separator assemblies,
but also fuel monitors. They further contend that filter water sepa-
rator elements constitute an appropriate product submarket (CPT¥ at
156). Respondents contend that fuel monitors are not an appropriate
part of the filter water separator market, and that the separator
elements do not constitute an appropriate separate submarket (RR at
90-93). While respondents would limit the product market to filter
water separator units and assemblies (not including fuel monitors),
they contend that the product market is divisible into separate
government and commercial lines of commerce (RPTF No. 276).

90. Complaint counsel’s effort to include fuel monitors in the filter
water separator market appears to be influenced by the fact that it
would result in a substantial angmentation of Bendix’s market share—
from 3.7% (without fuel monitors) to 9.7% (with fuel monitors).
However, the record does not justify the inclusion of fuel monitors
in the filter water separator product market. As heretofore found
(Par. 116, p. 783, supra), fuel monitors are an entirely different
product from, and do not perform the same function as, filter water
separators. Their design and construction are entirely different from
filter water separators. Most of the companies which manufacture
filter water separators do not manufacture fuel monitors, and some
of the companies producing fuel monitors do not manufacture filter
water separators. Fuel monitors do not filter out water from fuel, but
merely detect the presence of various impurities (including water) in
the fuel. While they are sometimes used at small airports which cannot
afford the purchase of the requisite number of filter water separators,
this is not a typical use, and the monitors are not used as a substitute
for filter water separators. The fact that they may sometimes be used
as an adjunct to a filtration system does not justify their inclusion in
the same product market. There are other products which are also
sometimes used in connection with such a system, such as centrifugal
separators which perform preliminary screening. Complaint counsel
have strenuously opposed what they incorrectly understood was re-
spondents’ position, that centrifugals are part of the filter water sepa-
rator product market. There is no more reason, and perhaps less rea-
son, for including fuel monitors than there is for including centrifugal
separators (which at least perform some separating function).

21. Respondents’ position that there ave two different filter water

467-207—73 52
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separator markets, a government and a commercial market, is based
on alleged differences in the ploducts sold to each, and in differences
in selling methods, prices, and servicing in each area. The record
fails to establish that such differences as do exist are of sufficient
magnitude to justify considering the two sales areas to constitute
separate markets. As heretofore found (Par. 123, p. 786, supra), the
products sold in each area are essentially the same, although there
may be some differences resulting from the requirements of govern-
ment specifications, as compared to those of commercial customers.
Morcover, even these differences are being narrowed as some impor-
tant non-government customers have begun to adopt government
specifications. Some of the commercial customers have also gone to
the bid method of purchasing which is used in sales to the govern-
ment. The range in prices is not of such an order of magnitude as to
justify considering the two classes of customers to be in two separate
product markets. While there are some companies that sell to the
government, but not to commercial customers, this is not a sufficient
]ustlﬁmtlon for considering the two types of customers to be in sep-
arate markets, although it may have some bearing on the competi-
tive impact of the present acquisition. It is, accordingly, the conclu-
sion and finding of the examiner that filter water separators,
consisting of the pressure vessels and their coalescer and separator
elements, constitute the relevant product market and line of com-
merce, for purposes of this proceeding.

29. As previously noted, complaint counsel contend that filter
water separator elements constitute a product submarket, within the
filter water separator product market. Respondents contend that
they are not an appropriate submarket since “all the various filter
water separator components ‘work as a unit’; no one or two parts
are more important” (RR at'93). In the opinion of the examiner, it
is appropriate to consider the filter separator elements, particularly
the coalescer elements, a separate submarket. As previously found
(par. 115, p. 783, supra), the coalescer elements, which perform the
basic filtration function, are replaced about once a year. Elements
may be purchased separately from complete filter water separator
units. The manufacture of elements and vessels are separate and dis-
tinct operations. There are some manufacturers who manufacture
only the separator elements, and who assemble filter water separator
units from purchased vessels. There are other manufacturers who
sell only the vessels, in which the ultimate customers may place sep-
arately purchased separator elements. While the separator elements
are, as respondents note, an integral part of a filter water separator
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unit, it is appropriate to consider the coalescer elements a separate
submarket in view of the fact that they are manufactured and sold
separately from the complete units. It is, accordingly, the conclusion
and finding of the examiner that coalescer elements constitute a
product submarket within the filter water separator product market.

2. The Geographic Market

23. The record discloses that manufacturers of filter water separa-
tors and separator elements are located throughout the United
States and sell their products throughout the United States. Com-
plaint counsel contend that the United States, as a whole, is the ap-
propriate geographic market in which to judge the competitive im-
pact of the acquisition of Fram by Bendix, insofar as the filter
water separator and separator element product lines are concerned
(CPF No. 370). Respondents do not contest this position. It is con-
cluded and found that the United States, as a whole, is the appro-
priate section of the country for purposes of determining the com-
petitive impact of the instant acquisition, insofar as filter water
separators and separator elements are concerned.

ITI. Competitive Impact
A. Automotive Filters

24. As previously noted, complaint counsel’s case, insofar as the
automotive filter product line is concerned, is not based on the elimi-
nation of any substantial, actual competition between Bendix and
Fram. While Fram was a major producer of automotive filters, con-
sisting mainly of passenger car filters which it sold in the aftermar-
ket, Bendix produced only minor quantities of specialized heavy-
duty filters, which it sold mainly in the original equipment (OEM)
market. Complaint counsel concede that Bendix was only a “periph-
eral member” of the automotive filter industry. Complaint counsel’s
contention that competition may be adversely affected as a result of
the acquisition is based, essentially, on (a) the alleged competitive
advantages that Bendix, as an important automotive parts producer,
will be able to confer on Fram, and (b) the alleged elimination of
Bendix as a potential competitor of Fram in the passenger car filter
aftermarket. The examiner has herctofore examined these conten-
tions in their factual context and has found them not to be sup-
ported by the record. However, consideration will be given at this
point to the legal rationale underlying complaint counsel’s case.

25. There is no question that, as complaint counsel argue, “the
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“probable effects of the acquisition cannot be neatly classified as hori-
zontal, vertical or conglomerate” (CPTF at 118). As stated in the
Procter & Gamble case which complaint counsel cite: “All mergers
are within the reach of Section 7, and all must be tested by the same
standard, whether they are classified as horizontal, vertical, con-
glomerate or other.” Federal Trade Commission v. Procter & Gam-
ble Co., 386 U.S. 568, 577 (1967). In each case, the essential issue is
whether there is a “reasonable probability” that the merger will sub-
stantially lessen competition or tend to create a monopoly. Brown
Shoe Co. v. United States, 870 U.S. at 323, n. 39. Of course, in hori-
zontal and vertical combinations, the problem of determining the
probable competitive effect is relatively casy, since the removal of a
competitor or the foreclosure of access to a customer have a fairly
obvious anticompetitive connotation, and the principal issue in such
cases is the substantiality of the effect. Howeve1 thre the combina-
tion is of a conglomerate nature (either a “pure” conglomerate or
one of the “product-extension” type) the problem of ascertaining the
adverse competitive effect is somewhat more difficult. It is clear,
however, that the mere fact a large corporation enters a market by
acquisition “does not, by that fa,ct alone, render the merger violative
of Section 7,” even where the company it acquires is the leading fac-
tor in its mavket. ZLkco Products Co. v. Federal T'rade Commission,
7 Cir., 347 F. 2d 745, 751 (1965). As the Commission itself stated in
Beatrice Foods Co., Docket 6653 (April 26, 1965) [67 F.T.C. 473,
697], in referring to a “market-extension” type of acquisition
We do not suggest that every acquisition of a dominant local competitor by a
large outside fimn may have substantial anticompetitive effects: that will de-
pend on such factors as the position of the outside firm in thie markets where
it is active, the degree to which the power of the outside firm may be brought
to bear in behalf of the local competitor, and competitive methods and condi-
tions in the local market.

26. In each case where a violation has been found to exist in a
conglomerate-type situation, it has been because the acquiring com-
pany brought something to the market other that its mere size and
financial power. The situations where such acquisitions have been
held to be illegal have involved combinations in which, (a) the ac-
quiring company’s product line was intimately related to that of the
acquired company, and the former would be able to bring to bear its
advertising, promotional and distributional resources to the competi-
tive advantage of the acquired company (Federal Trade Comunission
v. Procter & Gamble Co., supra; General Foods Corp. v. Federal
T'rade Commission, 386 F. 2d 936; cert. denied, 391 U.S. 919), or (b)
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the acquiring company was a potential competitor of the acquired
company, either through product or market extension (Federal
T'rade Commission v. Procter & Gamble Co., supra; United States v.
£l Paso Natural Gas Co., 376 U.S. 651; Ekco Products Co. v. Fed-
eral T'rade Commission, supra; Beatrice Foods Co., supra), or (c)
the economic power of the acquiring company could be brought to
bear to induce its suppliers to purchase their requirements of a
given product line from the acquired company (Federal Trade Com-
mission v. Consolidated Foods Corp., 380 U.S. 592). None of the de-
cided cases has involved a “pure” conglomerate combination, but
rather a “mixed” conglomerate situation, with horizontal or vertical
overtones (General Foods Corp. v. Federal Trade Commission, supra
at 944). Thus, the first two of the above situations were quasi-hori-
zontal, to the extent the merger would permit a combination of dis-
tributional efforts, or result in the elimination of a potential compet-
itor. The third type was quasi-vertical, in that the operation of the
principle of business reciprocity would enable the acquiring com-
pany to foreclose access to its custom, to those suppliers who did not
favor the acquired company with their purchases.

27. The instant complaint is patterned after the Procter & Gam-
ble (P&x) ease. However, despite some superficial similarities, the
facts here are substantially different from those in Pd@. In that
case there was a much closer relationship between the products and
selling methods of the two companies than there is here. The prod-
net of the acquired company (Clorox), liquid bleach, was used “com-
plementarily” to P&G’s detergent-soap product line, and both were
found by the Commission to be “low-cost, high-turnover consumer
goods marketed chiefly through grocery stores and pre-sold by the
manufacturer through massive advertising and sales promotions.”
There was thus found to be a distinct possibility of “significant inte-
gration at both the marketing and distribution levels.” In the in-
stant case, while both companies manufacture what might be loosely
called antomotive parts, there is no such close relationship between
the parts they produce, as there was in P&G, and no such possibility
for integration at the marketing and distribution levels. The auto-
motive parts which Bendix produces are so-called “hard parts,” of
relatively high technological content, and they are generally in-
stalled by repair garages, while Fram’s automotive filters are a
“IBA” item which are generally installed in gasoline service sta-
tions. The evidence fails to disclose that Bendix played a role in its
industry, comparable to that played by P&G in its industry, which
was such as to enable it to obtain “preferred shelf space” for Clo-
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rox’s products in the same distributional outlets as handled P&G’s
products. The record likewise fails to disclose the possibilities for
joint advertising and promotion which existed in Pd:¢. Bendix was
a relatively small advertiser and its promotional program was, in
the main, addressed to a different class of customer than Fram’s.
The evidence here, unlike P&, fails to disclose that the “interjec-
tion” of Bendix is likely to cause any change in the competitive be-
havior of the company it acquired, to the disadvantage of smaller
competitors. Fram, unlike Clorox, was not the dominant company in
its industry. A number of its competitors were subsidiaries of strong
national companies, such as General Motors, Textron and Tenneco.
While it also had a number of smaller competitors, the record fails
to establish that Bendix can offer Fram any economic advantage
over them which Fram did not already have.

28. In discussing the “Criteria for Determining Probable Compet-
itive Effects” complaint counsel note the congressional concern with
stopping the trend toward concentration, and state that in recogni-
tion of this the Supreme Court “has struck down mergers in highly
concentrated industiries when concentration has been increased only
slightly as a result of the merger” (CPF at 120). The matter of con-
centration is typically involved in a horizontal merger case, where
an important factor in an industry eliminates a competitor with
which it has had some significant degree of competition. Such is not
the case here since, as complaint counsel concede, “the increase in
concentration in the automotive filter industry is very small (a frac-
tion of one percent), and the increase in concentration in the service
station sector is incomsequential.” Complaint counsel, nevertheless,
argue that an increase in concentration will result since “the acquisi-
tion removes Bendix as a probable large and substantial independent
future factor in the industry.” Contrary to complaint counsel’s argu-
ment, and as heretofore found (pp. 768-71, supra), the record fails
to establish that Bendix would have become a broadly-based com-
petitor, by internal expansion, in the automotive filter market, par-
ticularly in the production and sale of passenger car-type filters in
the aftermarket. As far as existing competition is concerned, and
considering the fact that the shave of the market accounted for by
most. of the top-ranking companies has declined in recent years (ex-
cept for that of General Motors which has increased), it can hardly
be contended that there will be any significant increase in concentra-
tion in the automotive filter market by the angmentation of Fram’s
declining market share of 12.4%, with Bendix’s 0.35% market share.
It is, accordingly, concluded that complaint counsel have failed to
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establish that there will be any substantial probable adverse compet-
itive impact, as a result of the merger, in the automotive filter mar-
ket as a whole or in any segment thereof.

B. Aerospace Filters

29. Complaint counsel’s approach, insofar as aerospace filters are
concerned, is that of the typical horizontal merger case. Complaint
counsel argue that “in an industry with high concentration, such as
the aercspace filter industry and the aerospace hydraulic filter indus-
try, a violation occurs [even] when there is an acquisition involving
low market shares on the part of both merging companies, as in the
case of Fram's acquisition of Bendix” (CR at 26). As previously
found (pp. 775-6, supra), the top four ranking companies in the
aerospace filter industry accounted for 56.9% of industry sales in
1966, while in the hydraulic aerospace filter product market the top
four companies accounted for 81.9%. Bendix was the seventh rank-
ing company in the aerospace filter industry as a whole, with 6.1%
of the market, while Fram was the eighth ranking company, with
3.6%. In the field of aerospace hydraulic filters, Bendix was the
fourth ranking company with 7.8% of that market, and Fram
ranked ninth with 0.9%.

30. As heretofore indicated (pp. 7945, supra), respondents dis-
pute complaint counsel’s contention that all aerospace filters con-
stitute a proper product market, for purposes of determining the
competitive impact of the present acquisition. Although the exam-
iner has previously concluded that it is not appropriate to combine
all aerospace filters into a single product market, he is of the opin-
lon that even on the basis of the broad product market contended
for by them, complaint counsel have failed to make out a case of ad-
verse competitive effect. In actual fact, competition between Fram
and Bendix was extremely limited. The greater part of Bendix’s
sales were of closed-end, non-replaceable, metallic element, hydraulic
filters. Two-thirds to three-fourths of Fram’s sales were of open-end,
replaceable, paper-element fuel filters. To the extent that there was
any competition between them, it involved primarily the area of hy-
draulic filters, in which Fram’'s total sales in 1966 were only
$127.000.

31. Even overlooking the limited nature of the competition be-
tween the two companies in the overall aerospace filter industry, an
adverse competitive impact cannot be inferred merely from the
mathematical factors stressed by complaint counsel. While concen-
tration among the top four companies in 1966 was relatively high,
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viz, 56.9%, it should be noted that such concentration had declined
substantially from what it had been four years earlier, iz, 70.7%.
Contributing significantly to the remaining high degree of concen-
tration was the fact that one company, Pall Corporation, a rela-
tively small company, accounted for 29.1% of industry sales. Except
for Purolater, with 11.6%, all other companies had market shares of
under 10%. While, on a mathematical basis, the combined market
shares of Bendix and Fram (6.1 and 8.6%) would make them the
third ranking company, the examiner cannot infer any adverse com-
petitive impact mevely from this fact. As shown by the record, size
and financial standing do not necessarily confer any competitive im-
pact on companies in the industry. The customers of the industry
(the United States Government, and the large aircraft and engine
manufacturers) do not appear to occupy a position of economic infe-
riority vis-a-vis their suppliers. While the combination would
breaden the Bendix-Fram product line in aervospace filters, the rec-
ord fails to establish that this offers any particular competitive ad-
vantage, since purchases are made largely on a bid basis for particu-
lar types of aerospace filters, and not on the basis of any combined
package of purchases.

32, While concentration in the aerospace hydraulic filters product
market is even higher than in the aerospace filter industry as a
whole, iz, 81.9%, even heve it has declined from the 90% which ob-
tained four years previously. It may also be noted that almost half
of the share of the top four companies is accounted for by one com-
pany, Pall Corporation, with 40.4% of the market. While Bendix
ranked among the top four companies in the aerospace hydraulic
filter field, with 7.8% of the market, Fram’s market share of 0.9% is
almost insignificant.’® The augmentation of Bendix’s market share
by that of Fram is hardly of such an order of magnitude as to sup-
port any inference that it will probably produce a substantial ad-
verse competitive impact in the industry. Although there are certain
technical requirements for participation in the aerospace hydraulic
filter market, these were possessed largely by Bendix, rather than
Fram. Furthermore, the record fails to establish that technical quali-
fications are a function of size or financial standing in the aerospace
filter industry. It is, accordingly, concluded that complaint counsel

18 The examiner is not unmindful of respondents’ position that the market shares of
both companies are overstated because of the failure of the universe fizures to contain
sales of hydraulic filters for non-aerospace purposes. However, the examiner is not per-
suaded that such omission would produce a significant reduction in the market share
percentage of the two companies.
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have failed to éstablish a probable substantial adverse competitive
impact, in either the aerospace filter industry as a whole, or in the
hydraulic filter product market, as a result of the Bendix-Fram
merger.

C. Filter Water Separators

83. As in the case of aerospace filters, complaint counsel’s attack
on the acquisition in the filter water separator product line is pri-
marily that of a typical horizontal merger case, viz, the elimination
of competition in a highly concentrated industry. Thus, complaint
counsel note that the top four companies accounted for 90% of the
filter water separator market and 95% of the filter water separator
element submarket, and that Fram was the top ranking company in
separators and the second ranking company in elements, while Ben-
dix ranked fourth in both of these product markets (CPF at 182).*

~ 34. While the statistical situation referred to by complaint counsel
is more impressive than in the product lines previously considered, it
does not necessarily follow that a case of probable competitive in-
jury has been established. The degree of concentration, in terms of
the top four or eight companies in the filter water separator indus-
try, is admittedly high. However, this is not too unusual considering
the relatively small size of the industry and the small number of
companies engaged in it. Total industry sales of vessels and elements
were only $9.5 million in 1966. There were only about six companies
in the industry which had sales in excess of $100,000. The fact that
Fram was the top-ranking company in combined sales of vessels and
elements and the second ranking company in the sale of elements
alone, with 38.2% and 84.0%, respectively, of these markets is, again
statistically impressive. However, while Bendix was the fourth rank-
ing company in both markets, it was a rather poor fourth, with
3.7% of the overall filter water separator market and 6.6% of the
separator element submarket. Furthermore, competition between the
two companies was extremely limited, since Bendix’s sales were
made entirely in the government sector of the market, whereas 75%
of Fram’s sales were made in the commercial sector.

35. Considering that Fram’s predecessor was the developer of the
filter water separator, it is not surprising that it is among the top-
ranking companies in the business. However, more significant, from
the point of view of predicting the probable impact of the merger, is

1 Complaint counsel snggest that the market includes fuel monitors and cites Bendix’s
market share including its sales of fuel monitors. However, as the examiner has hereto-
fore found, fuel monitors are not a proper part of the filter water separator product
market. : :
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the fact that Fram’s share of the overall filter separator market de-
clined from 57.1% in 1962 to 38.2% in 1966, and that its share of
the element submarket declined from 49.7% in 1962 to 34% in 1966.
Bowser, Inc., and Filters, Inc., which are relatively small companies,
have both been able to improve their market position, vis-a-vis
Fram. Filters, Inc., has increased its market share in the overall
filter water separator market from 7.8% in 1962 to 23.2% in 1966. In
the coalescer element submarket, it has improved its position from
14.3% in 1962 to 38% in 1966, and has supplanted Fram as the top
ranking company in this area. Bowser, Inc., the second ranking com-
pany in the overall filter water separator market, has become the
leading company in the sale of separator vessels.

36. The addition of Bendix’s market share to that of Fram would
hardly suggest, under the circumstances of this industry, that any
significant competitive advantage will ensue. Bendix’s total sales of
filter water separators and elements amounted to only $350,000 in
1966. Tts 1966 share of the overall filter water separator market was
only 3.7%, which represented a decline from its 1962 share of 4.6%.
While its share of the filter element submarket, 6.6 %, represented an
improvement over its 1962 share of 4%, this was due largely to its
ability to obtain U.S. Government bid business. Since Bendix made
no sales outside of the government, whereas Fram made three-
fourths of its sales in the commercial sector of the market, the
amount of competition between the two companies which may possi-
bly be eliminated will be minimal. There is no indication in the rec-
ord that the addition of Bendix’s relatively small filter water sepa-
rator volume to that of Fram will result in the combined operation’s
obtaining any significant advantage not already possessed by Fram,
which was a pioneer and leader in the business. It is, accordingly,
concluded that complaint counsel have failed to establish that Ben-
dix’s acquisition of Fram will result in any probable substantial ad-
verse competitive impact in the filter water separator product mar-
ket as a whole, or in the filter water separator element submarket.

IV. The Certified Question

37. By its order of March 24, 1969, the Commission remanded to
the examiner the application of respondent Bendix for a modifica-
tion of its agreement of June 16, 1967, made with the Commission,
so as to permit said respondent to employ the president of respond-
ent Fram as an executive officer. Under the examiner’s proposed dis-
position of this proceeding, there would be no impediment to Ben-
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dix’s employment of the individual in question. However, in view of
the lack of finality of the examiner’s decision, he does not consider it
appropriate for him to make any specific recommendation as to
modification of the agreement made with the Commission, which
will now have the entire record before it for review.

FINAL CONCLUSIONS OF LAW

1. Respondents The Bendix Corporation and Fram Corporation
were, at all times material herein, corporations engaged in com-
merce, as “commerce” is defined in the Clayton Act, as amended, and
the Federal Trade Commission Act.

9. Connsel supporting the complaint have failed to sustain the
burden of establishing, by substantial, reliable and probative evi-
dence, that the acquisition of the business and assets of respondent
Fram by respondent Bendix was in violation of Section 7 of the
Clayton Act, as amended, or of Section 5 of the Federal Trade Com-
mission Act. ,

ORDER

It is ordered, That the complaint in the above-entitled proceeding
be, and the same hereby is, dismissed.

OrinioN oF THE COMMISSION
JUNE 18, 1970
By Ermaw, Commissioner:
I. INTRODUCTION

On June 29, 1967, one day before consummation of a merger be-
tween Fram Corporation (Fram) and the Bendix Corporation (Ben-
dix), the Commission issued its complaint herein charging that the
merger violated Section 7 of the Clayton Act (15 U.S.C. §18) and
Section 5 of the Federal Trade Commission Act (15 U.S.C. § 45).
Although the merger was thereafter consummated, Fram has been
operated as a separate subsidiary of Bendix by agreement between
the parties.

The complaint alleged that the effect of the Bendix- I‘mm merger
“may be substantially to lessen competition, or to tend to create a
monopoly” in three lines of commerce involving filters: automotive
filters, aerospace filters, and filter water separators. After extensive
hearings, the hearing examiner, on September 12, 1969, dismissed
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the complaint. The case is before us on the appeal of complaint
counsel. . ,

Complaint counsel have alleged numerous errors, both in the hear-
ing examiner’s findings of fact and in his conclusion that the merger
was legal in all three lines of commerce. However, since a finding of
legality or illegality as to the major line of filters involved, automo-
tive filters, is dispositive of the complaint and order in this case, we
shall concern ourselves only with that line of commerce.

II. FACTS AND BACKGROUND

No dispute exists as to certain basic facts. These facts, as found by
the hearing examiner in findings numbered 1 to 57, are amply justi-
fied by the evidence in the record. Except where these findings
represent disputed conclusions of law,* we expressly adopt them and
they form the sole basis of the following summary.*

A. The Industry

Three types of automotive filters—oil, air, and fuel—are used on
virtually all kinds of engines, from light truck and passenger car
engines to heavy truck and off-highway equipment engines. (26)
There are two general markets for these filters: sales to the original
equipment manufacturers for installation in the new engine (the
OEM market) and sales to firms for replacing worn-out filters (the
replacement or aftermarket).® (30-36) Sales in the aftermarket are
made through a complex maze of distributors: warehouse distribu-
tors, who in turn sell to jobbers, who in turn sell to service stations
and repair shops; original equipment manufacturers, who in turn
sell to their franchised auto dealers and to independent warehouse
distributors; oil and tire companies who sell to their franchised
service stations as well as through independent warehouses; and
mass merchandisers who sell through their retail discount houses.
(40) '

1In 1966, total automotive filter sales were $297,000,000; aerospace filter sales were
$31,467,000; and filter water separator sales were §9,558,000. Automotive filter sales
represented 55% of Fram’s total sales. )

2 We thus neither afirm nor reverse the hearing examiner’s Findings of Fact S6-13
and Conclusions of Law 11-23, 29-36.

3 indings of act, 36, 45, 50, and §5.

1In the text, the examiner's findings will be cited by parenthesized numbers.

The following ahbreviations will ba used for citations: Transcript of proceedings, “Tr.,”
Complaint Counsel's Exhibits, “CX,” Respondents’ Bxhibits, “RX."”

5 The line between these two markets is blurred by the fact that the original equipment
wmanufacturers purchase filters not only for inclusion in the original equipment but also
for replacement sales. And, as the examiner found, “There is no significant difference in
the manner of selling o original equipment manufacturers for installation as original
equipment and selling to them for replacement purposes.” (40)
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Total sales of automotive filters in 1966 were approximately $297
million. Of this total, $189.3 million were sales in the aftermarket of
filters for passenger cars and light trucks.® (37)

The automotive filter industry is both a growing one, expanding
ot an annual rate of 13% since 1963, (37) and a highly profitable
one. The pre-tax net profit on sales of most of the companies was in
excess of 10%, and has been increasing in recent years. This favora-
ble profit trend includes a number of the smaller companies in the
industry, as well as the leading firms. (38)

There are over 30 manufacturers of automotive filters, including
the giant anto makers, General Motors and Ford.” Nevertheless, the
market is a relatively concentrated one. In 1966, in the broad overall
market, the top three companies accounted for 62.9% of industry
sales, and the top six companies accounted for 79.6%. The first rank-
ing company in sales was General Motors Corporation, whose AC
Division (GMC-AC) accounted for 32.4% of 1966 sales; the second
ranking firm was Purolator Products, Inc. (Purolator), with 18.3%
and Fram ranked third with 12.4%. Bendix, with sales of slightly
over $1 million, accounted for approximately 0.35% of automotive
filter sales in 1966. (41) In the narrower market—passenger car re-
placement filters—concentration was even higher. The same three
firms accounted for 71.8% of total sales as follows: GMC-AC
32.4% ; Purolator 21.7% ; and Fram 17.2%. (42) However, between
1962 and 1966, the three-firm concentration had declined somewhat:
in the total automotive filter market from 69.8% to 62.9% ; in the
passenger car filter aftermarket from 74.5% to 71.3%. (43)

The manufacture of most automotive filters involves relatively
simple, unsophisticated, and well-known technology, and there are
no important existing patents. (56) Furthermore, the list prices as
well as the discount prices of the leading filter makers do not vary
significantly, and the prices of the majors are generally higher than
the prices of some smaller companies. (51) Rather, the most impor-
tant ingredient of success has been a good marketing and merchan-
dising organization. (56) The larger filter makers, as well as some of
the smaller, employ over 100 so-called “missionary men” who call on
the jobbers and retail service stations to promote filters. (52) The
leading filter manufacturers also use such promotional devices as
“trading stamp” programs—involving free gifts and filters. (53) Fi-

¢ The parties are in dispute whether the proper line of commerce is the entire automo-
tive filter market or only the aftermarket sales of passenger car and light truck filters.
See pp. 813-14, infra.

7 Ford began making its own oil filters for aftermarket sales in 1968,
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nally, most filter makers expend a sum for advertising which repre-
sents approximately 4 or 5 percent of their annual dollar sales. Yet,
this advertising is aimed at the trade rather than at ultimate comn-

sumers.
B. T'he Respondents

1. Fram is a leading United States producer of various kinds of

filters, including automotive filters, aerospace filters, and filter water
separators. In 1966 Fram achieved consolidated net sales of approxi-
mately $66.7 million and consolidated net earnings of $4.35 million.
Its total consolidated assets as of December 31, 1966, were approxi-
mately $39.1 million. Its sales, earnings, and assets in 1966 were the
highest in its history, and it was a financially sound, profitable, and
growing company. (12) Fram’s net profit on sales before taxes in-
creased from 10.6% in 1963 to 13.0% in 1966. (38)
- Approximately 55% of Fram’s 1966 sales were in automotive fil-
ters. (14) In that field, Fram was not only the third-ranking pro-
ducer, with 12.4% of the market, but a ploneer in technology and
promotion. Fram developed the dry-type air filter, which has now
replaced the “oil-bath” type air filters; and in 1956 Fram developed
a “throwaway” or “spin-on” oil filter for passenger cars. (13, 41)
The net profit on sales of Fram’s Automotive Division in 1966 was
17.1%, increasing from 14.7% in 1965. (38) Although Fram sold fil-
ters in all the distributional channels in the industry,® about 90% of
Fram’s filter sales were in the passenger car filter aftermarket,
where Fram ranked third in sales with 17.2% of the market.® (14,
49)

9. Rendiz is a diversified manufacturer of components and assem-
blies for aerospace, automotive, automation, scientific, oceanic, and
other uses. In the fiscal year ending September 20, 1966, its consoli-
dated net sales were $1.05 billion and its consolidated net income
was $38.7 million. In 1966, Bendix was the 69th largest industrial
corporation in the United States; by 1967, it had become the 61st
largest. (2) '

Over half of Bendix’s sales are concentrated in sophisticated
equipment for aircraft, missiles, and spacecraft—including aerospace

8o original equipment and manufacturers for installment ; to-original equipment manu-
facturers for replacement; to mass merchandisers under both proprietary and private
brands ; to oil and tire companies both as proprietary and private brands; and to inde-
pendent warehouse distributors for resale through jobbers to service stations. (14, 34, 50)

?2In 1962, Fram had 14.8% of the total automotive filter market and 20.6% of the
passenger car filter aftermarket. (43)
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filters and filter water separators. Bendix is also heavily dependent
upon governinent and defense contracts. (3) _

Bendix has always been significantly involved in the automotive
parts industry. Bendix was originally founded to sell starter drives
for automobiles; it was an early leader in the manufacture of auto-
motive brakes and brake parts; and it continues to be a technologi-
cal leader in the automotive products field. (3, 5) In 1966, the sales
ot Bendix automotive products totaled $229 million and represented
about 22% of Bendix’s 1966 sales. In contrast, in 1961 total automo-
tive sales were approximately $102 million. (6)

Bendix sells, through eight separate divisions,'® a wide variety of
automotive parts: fuel pumps, starter drives, ignition components,
brakes, brake drums, power steerings, universal joints, carburetors,
radios, speed controls, temperature controls, and filters. (5) While
the predominant portion of these automotive sales is made to auto-
mobile manufacturers and other original equipment makers, Bendix
makes substantial sales to the automotive aftermarket, both as pro-
prietary and private brands. Domestic aftermarket sales in 1966
amounted to $40.6 million; and domestic aftermarket sales under
Bendix’s label were approximately $20 million. (7) Indeed, in 1961,
Bendix formed an Automotive Services Division to facilitate the
distribution of all Bendix automotive parts in the aftermarket. (18)
This Automotive Service Division had contracts with 160 warehouse
distributors and 1,249 direct jobbers. Several other divisions also
had contracts with numerous distributors. (9)

In the automotive filter industry, Bendix focused upon the pro-
duction and sale of heavy duty oil and fuel filters for original
equipment makers. The Bendix Filter Division was one of the com-
pany’s smallest and in the early 1960’s was losing money. Sales of
these automotive filters in 1966 amounted to only approximately $1.1
million.’* Most of these sales were to original equipment makers;
only a small amount were made in the lucrative aftermarket. (19, 31,
32) The only filter product manufactured by Bendix specifically for
passenger car application was an air filter element made in the late
- 1950%s for Ford and American Motors. After losing money on the
venture, Bendix in 1960 began subcontracting these filters, until 1963
when its Ford contract was terminated. (33)

 Motor Components, P&D Manufacturing Company (an ignition components firm ac-
quired in 1965), Brake and Steering, Hydraulics, Fuel Devices, Filter Division, Automo-
tive Service, and Automotive Electronics.

1 $283,011 were sales of filters manufactured for Bendix by a competitor, Wix Corpora-
ation. (41)
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III. THE LEGAL ISSUE ! ELIMINATION OF POTENTIAL COMPETITION

Complaint counsel’s principal contentions as to the automotive
filter line of commerce are that the examiner erred in failing to find
this merger unlawful because it (1) confers upon Fram certain ad-
vantages that will be injurious to competition in the automotive
filter market; and (2) eliminates substantial potential competition
between Bendix and Fram in that market.'?

A review of the record convinces us that the hearing examiner
properly concluded ** that Bendix did not confer upon Fram any
advantages so significant as substantially to lessen competition in the
automotive filter market.* ‘

Thus, the principal remaining issue in this case is whether the
merger may substantially lessen competition by eliminating Bendix
as a potential entrant and competitor in the automotive filter mar-
ket.

With the growing concentration of American markets, and the
growing mobility of business investments, the crucial role of “poten-
tial competition” as a regulator of economic behavior has been rec-
ognized. Not only is actual new entry an essential source of new
competition, the potential for which must be preserved, but the mere
threat of new entry by firms waiting at the edge of a concentrated,
relatively uncompetitive market may be an important support for
competition in that market. Thus, Section 7 clearly applies not only
to mergers that substantially raise the barriers to new entry, see,
e.g., F.1.0. v. Procter & Gamble Co., 386 U.S. 568 (1967), but to
mergers which, by eliminating potential competitors and entrants,
have the likely effect of substantially lessening competition in the
relevant market.

12 As the hearing examiner noted (Conclusions of Law 7 and 24), complaint counsel,
while urging that Bendix and Fram were actual competitors, have not pressed a claim
that the merger is illegal merely because of the elimination of that actual competition.

Whether Bendix was an actual competitor of Fram depends upon the definition of the
line of commerce. The respondents argue that the market should be defined narrowly to
include only passenger car and light truck filters sold in the aftermarket. If such a
market definition is used, Bendix was not an actual competitor of Fram. If the market
is defined broadly to include all automotive filters, as complaint counsel contend, Bendix
was an actual competitor of Fram with a market share of 0.35%.

As will appear (see discussion of the line of commerce, and scope of the order, infra),
we accept both market definitions, and find the merger illegal because of the elimination
of the potential competition offered by Bendix as to the narrower submarket. If we are
correct, the merger is no less illegal in the broader market where Bendix was also an actual
competitor.

1 'We accept Findings of Fact 59-78 relevant to this conclusion, except where inconsist-
ent with any subsequent findings in this opinion.

1 Compare Procter & Gamble Co., 63 F.1.C. 1465 (1963), af’d, 386 U.S. 568 (1967) ;
Ekco Products Co., 65 F.T.C. 1163 (1964), af’d, 347 F. 2d 745 (7th Cir. 1965).
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The significance of potential competition as a factor to be consid-
ered in merger cases was delineated by the Supreme Court in 1964
in three cases: United States v. Il Paso Natural Gas Co., 376 U.S.
651; United States v. Continental Can Co., 378 U.S. 441; and
United States v. Penn-Olin Chemical Co., 378 U.S. 158.2 More re-
cently, in F.7.C. v. Procter & Gamble Co., 386 U.S. 568 (1967), the
Court found the Clorox-Procter merger to be illegal not only be-
cause of the advantages which would accrue to Clorox by the addi-
tion of Procter and the increase in barriers to entry, but also because
“the acquisition of Clorox by Procter eliminated Procter as a poten-
tial competitor.” 386 U.S. at 580.%¢

The importance of potential competition as a market regulator has
also been established and emphasized in a long line of merger cases
decided by the Federal Trade Commission.’” Indeed, by 1967, the
Commission could state in Diamond Alkali Co., F.T.C. Docket 8572,
at 12 (cease and desist order, October 2, 1967) [72 F.T.C. 700 at
7497, that “We have no reason to dwell at length on the beneficial
competitive significance of potential competition. It has received the
approval of the courts and represents, we think, sound economic
theory....”

IV. ELIMINATION OF POTENTIAL COMPETITION : THE FACTS
A. The Relevant Line of Commerce

The hearing examiner properly concluded that the three types of
automotive filters—oil, air, and fuel-——may be combined, and that the
relevant geographic market is the nation as a whole.”® The hearing
examiner, however, failed to resolve the dispute between the parties
as to a further delineation of the line of commerce.’* Complaint
counsel contend that all automotive filters constitute the relevant

15 See the extensive analysis and discussion of these three cases in Beatrice Foods Co.,

1 The adverse effect of mergers eliminating potential entrants or competitors has also
been recognized in numerous lower court opinions. See e.g., United States v. Standard
0il, 253 F. Supp. 196 (D.N.J. 1966) ; Fkco Products Co. v. F.T.C., 347 F. 2d 745 (Tth Cir.
1963) ; United States v. Joseph Schlitz Brewing Co., 253 . Supp. 129 (N.D. Cal. 1966),
af’d 385 U.S. 87 (1966) ; United States v. Ford Motor Co., 286 F. Supp. 407 (E.D. Mich.
1968) ; United States v. First National Bank of Maryland, F. Supp. (D. Md. 1970);
United States v. Wilson Sporting Goods, 288 F. Supp. 543 (N.D. Ill. 1968).

7 See, e.g., Foremost Dairies, Inc., 60 T.T.C. 944 (1962) ; Procter & Gamble Co., 63
F.T.C. 1465 (1963), af'd, 386 U.S. 568 (1967); Ekco Products Co. 65 ¥F.T.C. 1163
(1964), af’d, 347 F. 24 745 (Tth Cir. 1965) ; Beatrice Foods Co., F.T.C. Docket 6653
(decided April 26, 1963) [67 F.T.C. 473]; General Foods Corp., F.T.C. Docket 8600
(decided March 11, 1966) [69 F.I.C. 881], ef’d, 386 F. 2d 936 (3a Cir. 1967), cert.
denied, 391 U.S. 919 (1968) ; National Tea Co., F.T.C. Docket 7453 (decided March 4,
1966) [69 F.T.C. 226].

18 Finding of Fact 30 ; Conclusion of Law 10.

» Pinding of Fact 36; Conclusion of Law 8.

467-207—73
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market. The respondents contend that the market should be limited
to passenger car and light truck filters sold for replacement—thus
excluding all heavy duty filters and all filters sold for original equip-
ment. The hearing examiner made his findings on the basis of treat-
ing both product markets as relevant.

We agree that both markets are relevant here, and that the legal-
ity of this merger can be determined on the basis of its effects on
competition in either market. The broader overall automotive filter
market is clearly proper;* and, as the hearing examiner concluded,
the passenger car filter aftermarket is “at least an appropriate
submarket.” 2t Brown Shoe Co. v. United States, 370 U.S. 294
(1962) Umnited States v. Continental Can Co., 378 U.S. 441 (1964);
General Foods Corp., F.T.C. Docket 8600 (decided March 11, 1966)
[69 F.T.C. 381], aff'd., 386 F. 2d 736 (3d Cir. 1967), cert. denied, 391
U.S. 919 (1968) ; Seeburg Corp., F.T.C. Docket 8682 (decided July
15, 1968), aff’d., 425 . 2d 124 (6th Cir. 1970) (No. 19673). We also
agree with the hearing examiner’s conclusion that “[i]nsofar as the
case involves the alleged elimination of potential competition, this
relates primarily to passenger car filters sold in the aftermarket.” 22
We shall only consider the potential competition offered by Bendix
—already an actual competitor in the broader automotive filter max-
ket—as a likely entrant into the passenger car filter replacement

submarket.
B. Bendiz as a Likely Entrant and Competitor

The evidence in the record and the hearing examiner’s relevant
findings overwhelmingly establish that Bendix was likely and able
to cnter the passenger car filter aftermarket, one way or another.
The probability of its entry into this market was clear: the only
question was the form that such entry would talke.

Bendix was a major participant in the automotive parts business,
with 1966 sales well over $200 million. Bendix also made substantial
sales in the automotive parts replacement market, with 1966 sales of
$40.6 million; and half of these sales were under Bendix’s proprie-
tary label. Bendix was originally formed as an automotive parts
company ; it had remained a sales and technology leader in automo-
tive parts; and it currently is a substantial automotive parts pro-

*The broader market is particularly appropriate in light of the customer overlap
between the narrower and broader markets: the original equipment makers buy filters
not only for installation in new engines, but for sale through franchised dealers as
replacements. See note 5, supra.

21 Conclusion of Law 8.

22 Ibid.
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ducer. While Bendix had at one time shifted the emphasis of its
business away from automotive parts, it had more recently begun to
emphasue the private, consumer sector of the economy. This resulted
in the formation, in 1961, of an Automotive Service Division to ex-
pand Bendix’s position in the lucrative replacement parts business;
and in the acquisition, in 1965, of P & D Manufacturing Company
—a substantial automotive parts maker.*®

Furthermore, Bendix was already a minor participant in the auto-
motive filter industry. In 1966, Bendix’s automotive filter sales al-
lowed Bendix to control 0.35% of the market—a share equal to or
larger than almost one-third of the firms in that market.* However,
Bendix’s automotive filter sales represented only a small portion of
Bendix’s automotive business or overall business, and the filter divi-
sion was losing money in the early 1960’s. Because of Bendix’s finan-
cial resources and incentives to expand, this ailing filter division
would have been an appropriate base from which Bendix could have
entered the more lucrative passenger car filter submarket.
~ In sum, from the objective evidence only one conclusion is possi-
ble: the whole logic of Bendix’s corporate development, its size, re-
sources, and direct proximity to the passenger car filter aftermarket,
and the unambiguous direction of its business growth, all pointed to
expansion into the passenger car filter aftermarket.

The record also establishes that this was recognized by Bendix’s
management. As the hearing examiner found (18-20) :

In late 1960 or early 1961 Bendix established a Marketing and Commerciai
Product Planning Department, for the purpose of advising management as to
possible new markets which would enable Bendix to broaden its activities in
the private commercial area, and to aid Bendix’s existing divisions in improv-
ing their marketing procedures (Tr. 3624-25). Among the fields which Bendix
viewed as offering promise for decreasing its dependence on government busi-
ness was the automotive field, in which it had some experience and compet-
ence. It recognized that the market for the servicing and replacement of auto-
motive parts held an “important potential for future sales and profits,” and
centralized the aftermarket selling activities of the automotive parts manufac-
turing divisions into a newly-established Automotive Service Division in 1961,
in order “to obtain a much larger share of the market” (CX 232, p. 5; CX
3-N).

In the early 1960’s, the Bendix Filter Division was one of its smallest divi-
sions and was losing money. Only a small portion of its sales involved automo-
tive-type filters and the bulk of these were sold in the OEM market, rather
than in the more profitable and expanding aftermarket. In 1962 and 1963 a se-

23 The reason for this acquisition was, in the words of Mr. Fontaine, chairman and
chief executive officer of Berdix, that “it appeared to be desirable in broadening our
aftermarket product capability.” Tr. 2569.

24 RX 44,
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ries of meetings was held between personnel of the Planning Department and
Bendix executives to determine what steps to take to eliminate the losses of
this division. The alternatives presented were either to withdraw from the
field entireiy or to broaden the company’s base in the industry. Since the filtra-
tion business was considered a large and profitable one, particularly in the re-
placement market, it was decided that the company should try to expand its
operations in this field. Consideration was given to whether this should be
done by acquisition or by internal expansion. Eventually it was decided that it
would not be feasible to expand by internal development, and that efforts
should be made to acquire another company in the field (Tr. 3628-42,
3486-87, 3489-92, 3496-97 ; CX 135, CX 157, CX 158, CX 160; RX 38).

At various times during the period from 1961 to 1966 Bendix gave considera-
tion to acquiring an interest in one of several filter manufacturers. In 1961 it
acquired a small stock interest in Wix Corporation, which was then manufac-
turing certain types of air filters for it. This stock interest never exceeded 6
or 7% of Wix's outstanding stock, and Bendix continued to hold a stock inter-
est in Wix until February 1967 when it acquired Fram. Negotiations looking
toward Bendix’s acquisition of Wix were undertaken in 1963, but were broken
off when the terms of the acquisition could not be. agreed upon. Several fur-
ther abortive efforts to acquire Wix were made in the succeeding few years.

" Consideration was given at various times to the acquisition of Walker Manu-
facturing Company, Donaldson Company, .Inc., Hastings Manufacturing Com-
pany, and Purolator Products, Inc. No approach was ever actually made to
Walker. Meetings were held with Purolator in March 1966 to consider the pos-
sibility of a merger or acquisition, but nothing came of the effort. Talks with
Donaldson resulted in a counteroffer by Donaldson to buy Bendix’s Filter Divi-
sion. This was rejected. Brief discussionsg were had with Hastings Manufactur-
ing Company, but resulted in no serious negotiations (T'r. 2575, 2015-27,
3487-89, 364347, 632, 2678, 2105; CX 316 A-B, CX 146, CX 165-172, CX
149, CX 152, CX 160 Z9-10, CX 352; RX 38).23

In short, its management was convinced that Bendix should make
a substantial entry into the passenger car filter aftermarket, in an
attempt to salvage the current Bendix investment in {filters, and to
bring greater profits and stability to the corporation as a whole.

C. Form of Bendiz Entry

Despite this overwhelming evidence as to the likelihood of Ben-
dix’s entry into the aftermarket, the hearing examiner concluded

25 The hearing examiner also found (81):

The [internall reports and memoranda which complaint counsel contend support their
position were an outgrowth of the effort, previously referred to, to lessen DBendix’s
dependence on government business, resulting in the establishment of a planning depart-
ment around 1961 (par. 18, p. 746, supra). Among the areas considered for possible
expansion was that of automotive parts, since it was one in which Bendix had some
competence (CX 288 A-Z37; Tr. 2434-36). Those engaged in the planning studies specif-
ically considered the area of filters as a desirable business for Bendix to enter. At that
time Bendix was losing money in its limited filter operation, and consideration was given
to whether it should withdraw from the field entirely or enter it on a larger scale. Studies
made by the planning department showed that “replacement-type filters of all types” were
a “profitable and growing business”, and it was concluded that the filter business was
one “in which a company like Bendix can take a significant position” (CX 15S-A).



LI DN AL Urava sy as s ceeee - .
731 Opinion

that complaint counsel had failed to establish that Bendix was a po-
tential entrant, :

To the hearing examiner it was dispositive of this case that the
evidence showed that Bendix would not enter the passenger car filter
aftermarket by internal expansion but only through merger with an-
other firm already in that market. The examiner assumed that, from
the standpoint of Section 7, it made no difference whether Bendix
merged with Fram, an established market leader, or with a smaller
firm which, by combining with Bendix’s vast resources and manage-
rial skills, would become a new and substantial competitive force in
the market confronting Fram and the other established leading
firms.

The examiner’s analysis of the potential competition problem—ifo-
cusing exclusively on the probability of Bendix’s entry by internal
expansion and neglecting the likelihood of entry by merger other
than with Fram-—was unduly narrow and must be rejected, because
it rests upon a misconception of the basic purpose and policy of Sec-
tion 7. Various forms of merger entry other than through acquisi-
tion of a leading company—for example, a “toehold” acquisition of
a small company capable of expansion into a substantial competitive
force—may be as economically desirable and beneficial to competi-
tion as internal expansion into a relevant market, and must be con-
sidered in assessing the potential competition of the acquiring firm
which has been eliminated as a result of the challenged merger.

Although previous cases (cited page 813, supra) have only in-
volved potential entry in one form, Z.e., by internal expansion, it is
clear that the form of entry was not controlling in these decisions.
What was determinative in each of these cases was (1) the actual
elimination of the additional decision-making, the added capacity,
and the other market stimuli which would have resulted had entry
taken a procompetitive form, such as internal expansion; and (2)
the anticompetitive consequences of the removal of the disciplining
effect of a potential competitor from the market’s edge. We believe
that these adverse effects on competition may result from the elimi-
nation of a potential entrant who might have entered by internal ex-
pansion or who might have entered by a toehold acquisition.

We think it clear that Congress was concerned in Section 7 with
the preservation of new and potential competition in any form: that
new entry, if beneficial and procompetitive, is to be encouraged re-
gardless of its form, and that a merger with a leading firm, espe-
cially in a cencentrated industry, which eliminates the likelihood of
such desirable entry through a toehold acquisition is embraced
within the prohibitions of the statute. ‘ \

0
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In enacting Section 7, Congress was pursuing both positive and
negative objectives. By prohlbﬂ:mo mergers whose effect may be sub-
stantially to lessen compefltlon in any line of commerce, the statute
channels merger activity in the direction deemed by Congress to be
beneficial as a matter of national economic policy. The enforcement,
of Section 7 was designed to encourage those mergers which are
likely to maintain and expand competition. As the Supwmc C‘omt
pointed out in Brown Shoe Co. v. United States, 370 U.S. , 316
(1962), in describing “some of the factors, relevant to a ]udomcnt, as
to the validity of a given merger, specifically discussed by Congress
in redrafting § 77:

at the same time that it sought to create an effective tool for preventing all
mergers having demonstrable anticompetitive effects, Congress recognized the
stimulation to competition that might flow from particular mergers. When con-
cern as to the Act's breadth was expressed, supporters of the amendments in-
dieated that it would not impede, for exampie, a merger between two small
companies to enable the combination to compete more effectively with larger
corporations dominating the relevant market, nor a merger between a corpora-
tion which is financially healthy and a failing one which no longer can be a
vital competitive factor in the market. 370 U.S. at 319,

Congress, as the Supreme Court noted, enacted a law favoring merg-
ers, such as those permitting the survival of small or failing compa-
nies, that would promote competition in the long run.?® There are, of
course, other types of mergers which may promote competition
rather than hinder it: for example, in a highly concentrated, slug-
gish market, the acquisition of a small industry member by a power-
ful, innovative firm which, by building upon the base of the smaller
firm, can pose a more effective competitive challenge to the industry

2 Ag Senator O'Conor stated in the floor debate, “Obviously, those mergers which
enable small companies to compete more effectively with giant eorporations cenerally
do not reduce competition but rather intensify it.”” 96 Cong. Reec. 16436 (1950). And
as Congressman Celler stated on the floor, “Furthermore, the evidence shows that it
is only in large acquisitions by large corporations, which would have a tendency to
create a monopoly, where resort is had to the device of purchasing assets in lien of
capital stock when a merger is planned.” 95 Cong. Rec. 11487 (1949). See also 95 Coug.
Rec. 11488 (1949); Statement of FTC General Counsel Kelley, Hearings Before Sub-
committee No. 3 of the House Committee of the Judiciary, on H.R. 988, H.R. 1240, TL.R.
2006, H.R. 2734, S1st Cong., 1st Sess. (1949), at 41.

Both House and Senate Committee reports also express concern that-the new legisla-
tion should allow mergers of two small firms, because such mergers would promote, not
lessen, competition. S. Rep. No, 1775, 81st Cong., 2d- Sess., at 4-5 (1950) ; HLR. Rep.
No. 1191, 81st Cong., 1st Sess., at 6-7 (1949).

This same recognition of the procompetitive aspects of certain mergers can also he
seen in the concern over the failing company doctrine. See, e.g., S. Rep., supre, at 7;
H.R. Rep., supra, at 6; 96 Cong. Rec. 16435, 16444 (1950).
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giants. Such procompetitive mergers are not only not forbidden by
Section 7,27 they are positively encouraged.*®

Thus, all likely routes for potential entry into the relevant market
must be considered in determining the legality of the merger route
which was in fact chosen. A potential entrant may enter not only by
internal expansion; he may enter the market by acquiring a failing
company, or a small company in difficulty, or by making a toehold
acquisition of a small member of the industry. These methods of
entry, no less than internal expansion, and in some cases perhaps
more than entry by internal expansion, may inject a new competitive
clement of vigor and strength into an otherwise stagnant market.
Indeed, where entry into some markets by internal expansion is
foreclosed and/or restricted,?® entry by toehold acquisition may be
the most feasible route for developing new competition. Further-
more, in an age of mergers and acquisitions, the threat of a toehold
merger by a powerful firm may often serve as a much greater incen-
tive to competitive performance in the affected market than does the
prospect of more costly and slower internal, de novo expansion.

In short, it is offensive to the merger law to eliminate the poten-
tial competition offered by likely entrants at a market’s edge that
may come into it through a toehold or other procompetitive acquisi-
tion, especially where the market is a concentrated one in need of
new competition. As stated in Beatrice Foods, supra, at 33 [67
F.T.C. at 720] : '
[A] merger between a very small factory not one of the few dominant firms—
in the market and a small concern from outside the market may increase,
rather than lessen, competition by making the merged firm a more viable com-
petitor. . . . [And] when a very small factor in the market is acquired by a
substantial potential eompetitor . . . [t]he merger may increase competition in
the market by injecting a substantial firm, one capable of challenging the dom-
inant firms in the market, in place of a firm too small to be a significant com-
petitive factor.

2 See, e.g., Diamond Crystal Salt Co., F.T.C. Docket 7323 (opinion modifying order
to allow acquisition, Dec. 9, 1969) [76 F.T.C. 878].

2 Ag stated in Beatrice Foods, supra, at 46 [67 F.T.C. at 7301, with regard to the
dairy industry. “Congressional policy as expressed in Section 7 will be best served in
this industry if merger activity is channeled toward the smaller firms.” See also
Tarner, Conglomerate Mergers and Section 7 of the Clayton Act, 78 Harv. L. Rev. 1313
(1965) : McLaren, Antitrust and the Securities Industry, 11 Boston College I. & C. L.
Rev. 187, 191 (1970).

2 For example, in the banking industry, de movo entry by branch banking requires
regulatory approval. See United States v. First National Bank of Jackson, 301 F. Supp.
1161, 1199 (S.D. Miss. 1969).
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Thus, the hearing examiner’s failure to give due recognition to the
Importance, of toehold acquisition entry in assessing the potential
competition eliminated by the present merger was not only poor eco-
nomics but was contrary to the principles set down in prior cases of
this Commission and the courts.

Since the full record is before us, we shall proceed to make find-
ings upon the likelihood of such entry by Bendix, based upon that
record and upon the relevant findings of the hearing examiner.

D. Bendixz E'ntry by Toehold Acquisition and Expansion

The hearing examiner found “that complaint counsel have failed
to sustain the burden of establishing that Bendix was a potential en-
trant into the automotive filter replacement market by internal
development.” * While we have serious doubts as to the evidentiary
support for such a finding, we do not deem it necessary to overturn
it. For the respondents concede,** and the hearing examiner found,
that Bendix was a well-recognized and quite capable potential en-
trant by some form of acquisition. As Mr. Ferguson, Bendix’s chief
executive officer at the time, stated: 33 :

Bverybody agrees we should grow by acquisition and not attempt it by inter-
nal development.

But, more important, we believe that the evidence of record unequi-
vocally shows that Bendix possessed the incentives and capacity, and
was likely, to make a toehold acquisition of a small firm in the pas-
senger car filter aftermarket, and to attempt competitively signifi-
cant expansion of that firm, if acquisition of a market leader like
Fram were foreclosed to it by law. The record leaves no doubt that,
if Bendix had based its expansion decisions on a correct legal prem-
ise, namely, that Section 7 firmly closed the door to entry into the
aftermarket by a leading firm acquisition but left the door wide
open to a tochold acquisition, Bendix would long ago have entered
the market by the latter route.

The evidence as to the likelihood of such an acquisition entry is
substantial. As stated earlier, in the 1960’s, Bendix management de-

M Finding of Fact 85 (emphasis supplied).

1 Respondents’ Answering Drief at 29:

“In April 1963 the Planning Department presented to top Bendix management its
findings and conclusions that the Bendix Filter Division was a poor base for growth in
filters and that Bendix should attempt to expand its filter business by acquisition. (Fer-
guson Tr. 3630-43; Foutaine Tr. 3483, 3486-88; Kennedy Tr. 3694 ; Riley Tr. 3673-75
Bryan Tr. 3706; CX 139-A-H; CX 145-A-H; CX 160-Z9-Z10: RX 38).

2 Mindings of Fact 19-20.

WRX 38.
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cided to diversify into non-government, non-military business. One
area seen as not only lucrative but compatible with Bendix’s other
business was the automotive filter market—particularly the profita-
ble and growing aftermarket. (19-21)

As a result, between 1961 and 1966, Bendix considered the acquisi-
tion of numerous filter makers: Wix Manufacturing Company,
which ranked fourth in 1966 passenger car aftermarket filter sales,
holding 9.5% of the market—a little more than one-half the share of
Fram; * Walker Manufacturing Co., which ranked fifth in passen-
ger car filter aftermarket sales in 1966, with 8.9% of the market; *
Hastings Manufacturing Co., which ranked seventh with 3.2% of
the market; 2 Donaldson Co., a maker of heavy duty filters for
original equipment installation; and Purolator, the second leading
automotive filter maker. (21)%

The most serious negotiations were with Wix Manufacturing. In
the late 1950%, Bendix and Wix entered into subcontracting arrange-
ments for the manufacture of Bendix air filters.?s In 1961, Bendix
{r. Fontaine,
Bendix’s chief executive officer, “for the purpose of continuing a re-
lationship with Wix, with the hope that it would lead to acquisition,
which was our original reason for the approach, the reason for the
original approach to Wix. . . . We hope that this would provide a
continuing Iehtlonshlp which Would lead to the acqulsltlon of all of
Wix? (Tr T5-1T).30

The fwtua] negotiations with Wix are aptly described by Mr. Fer-
guson, president of Bendix at that time:

I visited Wix during the course of the negotiations and surveyed the factory
and spent considerable time there. I was very much impressed with the
company . . . .[STome of our people who had an interest in the general filter
business mentioned the Wix Company to me, and suggested, well, perhaps a
visit might be worthwhile to see if anything could come of it. Such a visit was
arranged for and I went down to their plant, met their executive group and
was shown through their factory, shown their product and so forth, and this
started a series of meetings which were really negotiations tending toward a
merger,

¥ Finding of Fact 20; RX 44-A.

T Finding of Fact 20; RX 44-A ; CX 152.

# Finding of Fact 20; RX 44-A.

¥ Passing internal consideration was also given to Lee Filter Corporation ,which, along
with Walker, possessed 3.99% of the market and thus ranked fifth. CX 128-B; CX 153-A,
-B, -C; RX 44-A.

3 Tr, 2033.

® Bendix purchased 12,000 shares which represented approximately 69 of the out-
standing shares of Wix. Finding of Fact 20; CX 316.
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Duri:ig one of the early meetings, as I recall it, Mr. Simms, who was the
head of the company, suggested that one of the ways to start perhaps getting
together would be for us to acquire some Wix shares, and he said that there
were several available and he felt in the vicinity of the city, and that if we
were to submit, ask a broker in the area to pick up some. Such proved to be
the case. My recollection-is we bought about 12,000 shares over a period of
several months through this broker, and it was on the advice of Mr. Simms
this might be a good way to start getting together, and it was, but we were
not successful. (Tr. 3645—47.)

However, as Mr. Ferguson stated, these negotiations ended with-
out a merger. While several other efforts were made to renew merger
negotiations, these also failed.

Actual discussions were also held with Hastings Manufacturing
Company (Tr. 3693), Donaldson, and Purolator. Various internal
memoranda also indicated the desire of the Planning Department
and executives for information concerning any other possible acqui-
sition candidates.*

Finally, the evidence indicates a willingness by Bendix to expand
any small firm acquired. For example, one memorandum reports a
Bendix executive as stating that “there is an excellent opportunity
for Bendix to build up the Wix operation and, within a few years,
make it comparable in volume, profit, and stature to either ¥Fram or
Purolator in the filter industry.” ** Bendix clearly contemplated a
major move into the submarket, since it already maintained a mar-

% Ag one memorandum stated (CX 149) :
Filter Meeting, RCF, APF, WBR. Miscellaneous Unedited Running Notes. (NEW
ASSIGNMENT SMALL TILTER ACQUISITIONS).
1. Duke : Recommended Wix, Ifram, or Purolator.
2. MPIP: THIS IS DIFFICULT.
4, APF: Why not buy a small filter business.
T.WB R assigns : WBR LOOK FOR SMALL FILTER CO. WBR also: look for in-
dustrinl filter company.
APF:
a) Suggests we forget Wix.
D) Also ¥Fram, Purolator,
¢} Look for others.
Another memorandum, prepared in 1963 by John V. V. Bryan, then gstaff engineer, Mar-
keting & Commercial Product Planning Department, detailed the oral presentation of
the Planning Department’s report on Bendix’s future in the filter industry. In that memo,
Mr. Malcolm P. Ferguson, then president of Bendix, is reported as stating the following
(CX 139) :
37. MPF : Any beyond the six eandidates.
28, MPF wants a sapplimentary [sic] list of companies in industrial and consumer
over $1 Million in sales.
A subsequent distillation of this memorandum by Mr. Bryan, CX 145, confirms the ac-
curacy and the importance of these statements by Mr. Ferguson.
10X 146-B. In another memorandum, the recommendation was made that since the
filter market in all its aspects was so attractive, Bendix should “Build via all methods”
including “Acquisitions—considered essential,” “Internal development—with acquisitions,”
“Licensing, ete.,” and “Joint marketing deals. »” CX 160-B (emphasis supplied). See also

2y

RX 41-A.
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ginal presence in the broader market. Obviously, putting Section 7
to one side, the quickest and easiest method was to buy a leader.
However, Bendix’s management did contemplate the small acquisi-
tion-plus-expansion route. As one executive was noted as having
stated: “If we buy Wix only we must have policy of building via
internal development. Must pull all stops.”*> And as Mr. Fontaine,
Bendix’s chief executive officer, stated in describing Bendix’s motiva-
tion and reasoning in approaching Wix: “Well, as I thought T indi-
cated earlier, they were of a size and of a financial structure that we
thought we would hiave a better chance of success in approaching
them. They were smaller. They had need for new capital. They
needed expansion. They were not able to supply it themselves.” (Tr.
3488-89.)

Not only does subjective evidence show the likelihood of acquisi-
tion entry accompanied by expansion, the objective evidence clearly
confirms the economic capability of Bendix to accomplish this. Ben-
dix possessed the resources and size necessary to engage in any pro-
longed battle against the major filter makers, which included the na-
tion’s industrial giants—Ford and General Motors. Bendix also had
the experience and necessary technology for making filters. This
could be advantageous in expanding a small filter maker that might
not have the experience in producing a full line of filters.*

Bendix also had the 80-man sales force of its Automotive Service
Division for distributing and selling in the aftermarket,** the
know-how for weaving a way through the automotive parts after-
market distribution system, and an established name in both the au-
tomotive parts business and the automotive aftermarket.®> The Ben-
dix name could be useful in expanding a small manufacturer
without the necessary brand identification. Bendix could also bring
to a small firm its experience in selling to, and contacts with, origi-
nal equipment makers, defense contractors, and the government, as
well as its existing arrangements with warchouse distributors and
jobbers in the aftermarket.”s While perhaps all of these assets were
relatively insignificant in terms of aiding or entrenching Fram,*
they might be very significant in developing a smaller and less es-
tablished filter maker acquired by Bendix.

2 OX 160-2-9.

“ Bendix had a plant already making filters that could be added to or converted to the
production of whatever filters were needed by the acquired firm.

M Finding of Fact 60. :

% In 1966, Bendix sold over $20 million under the Bendix proprietary label. RX 80-G.

1 Pinding of Fact 60.

*"The héaring examiner found that none of these assets could have significantly aided
Fram. Findings of Fact 59-7S.
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If any barrier to entry by this acquisition route existed for Ben-
dix, it was, as respondents contend,** due to the mass marketing and
promotional techniques necessary to sell filters in the aftermarket.
But this was precisely the barrier that Bendix could have sur-
mounted by a toehold acquisition of a firm with substantial promo-
tional facilities. For example, Hastings Company, a firm with only
3.2% of the 1966 passenger car filter aftermarket sales, and a com-
pany approached by Bendix, employed approximately 100 salesmen
or “missionary men” to promote filters in the aftermarket.** This
sales.force was equal to the sales force of the AC Division of Gen-
eral Motors—the giant of the antomotive filter market.

The picture that emerges from the record is clear: Bendix was
doing everything it possibly could to enter the passenger car filter
aftermarket through merger. This was a logical and inevitable way
for the company to expand. No firm could be more accurately char-
acterized as a potential entrant into that market, actively exploring
every possible means of access to it. From the standpoint of Section
7, and the statutory policy of favoring mergers which may increase
competition and prohibiting mergers which may lessen competition,
it made a crucial difference whether Bendix merged with Fram or
another leading firm, or with any one of the various smaller and less
established firms with which it unsuccessfully negotiated. The out-
come of these negotiations was unquestionably affected by Bendix’s
erroneous assumption that it was as free under Section 7 to merge
with Fram as it was to acquire one of the smaller companies. In any
event, under any definition of the term, Bendix was a likely poten-
tial entrant into the market which could have come into it through a
toehold acquisition; and it was such potential entry, and the compe-
tition with Fram that would have resulted, which was eliminated
when Bendix bought Fram.

V. THE EFFECT OF THE INSTANT MERGER UPON COMPETITION

On the basis of the findings of the Commission and the hearing
examiner, and the applicable legal principles, we hold that the effect
of the present merger may be substantially to lessen competition in
the passenger car filter replacement market by eliminating the po-
tential competition of Bendix in that market.

-This is not a case in which the elimination of potential competi-
tion is a matter of theory or conjecture. What we have here, rather,
is a merger between Fram, a leading producer in the relevant mar-

4 Respondents’ Answering Brief at 31.
4 Finding of Fact 52.
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ket, and Bendix, a firm that already competed in closely related
filter and automotive markets, had canvassed the market for all
likely acquisition candidates during a five-year period, was commit-
ted to entering the market in some fashion, and possessed all the
qualities necessary to carry out a successful toehold acquisition fol-
lowed by expansion.

And if Bendix had been allowed to make such an entry, it would
have become an actual competitor of Fram, just as Fram would have
become an actual competitor of Bendix. That potential rivalry be-
tween a leading firm and a significant, well financed, resourceful,
and likely new entrant by toehold acquisition was frustrated and ex-
tinguished by Bendix’s merger with Fram. In the most fundamental
and basic sense, the merger eliminated direct—indeed, one could say
hori'/ontftl——competition between Fram and Bendix. And this compe-
tition is no less substantial and significant for antitrust purposes be-
cause it was potential rather than actual.

No real dispute exists as to the imminence, likelihood, or ability of
Bendix to have become a real and substantial competitor of Fram in
the passenger car filter aftermarket. The only question was the form
that new entry would take. Bendix had three choices: (1) to expand
intennlly- (2) to make a toehold acquisition looking toward expan-
sion on that base; and (3) .to merge with a leading ﬁnn If Bendix
had taken either ot the first two routes of entry, it would have be-
come an actual competitor of Fram, and would have provided a ben-
eficial new element in the market. Either of those two routes would
have promoted competition; neither violated Section 7; indeed,
either was the sort of entry into a new market which Congress in-
tended to encourage. Instead, Bendix chose the third route—acquisi-
tion of Fram, a leading
competition between these two firms was forever eliminated. By the
same token, the competitive input that Bendix could have brought to
the entire market, had it entered by a toehold acquisition, was also
lost.

The adverse effects on competition resulting from Bendix’s merger
with Fram are further evidenced by the followmrr factors present in

" the record.’®

% Since the hearing examiner closed the potential competition issue after finding Ben-
dix unable to expand internally, no specific findings upon the other considerations relevant
to the potential competition issue—e.g., entry barriers—were made in the legal discussion
of the initial decision entitled “Competitive Implications of Acquisition.”

However, in making bis basic Findings of Fact 1-57, the examiner discussed and made
partial or indirect findings—but no final conclusions-—upon some of the relevant mat-
ters. Insofar as these indirect findings and discussions are relevant and supported by
the evidence, we shall draw upon them in making our findings. But insofar as they are
unsupported and contrary to our vlew of the record, we shall expressly reverse them.
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First, this merger eliminated not merely the competition likely to
result from the probable entry of Bendix into the market by another
acquisition route, but also the threat of such entry that Bendix was
capable of exercising merely by remaining at the market’s edge,
ready and able to enter at the appropriate moment.* The threat of
such entry was likely to have a beneficial effect upon the action of
competitors in the market, particularly since Bendix’s many abilities
would give credibility to any threatened entry. This potential com-
petition in the automotive filter market was eliminated by Bendix in
acquiring Fram.

Second, evidence in the record and the partial findings of the
hearing examiner indicate that competition is quite weak in the pas-
senger car filter aftermarket.” Thus, the elimination of any poten-
tial competition is likely to have a much greater effect upon overall
competition.’

Respondents’ own evidence indicates that the passenger car filter
aftermarket i1s highly concentrated. In 1966, three firms accounted
for 71.8% of aftermarket sales; the top four firms for 80.8% ; and
the top six firms for 88.6%.%

Moreover, as the hearing examiner found, “The automotive filter
industry is a highly profitable one” and this “favorable profit trend
in the industry has included a number of the smaller companies, as

51 For the distinction between these two forms of potential competition from outsiders,
see Turner, Conglomerate Mergers and Section 7 of the Clayton Act. 78 Harv. L. Rev.
1313, 1362 (1965).

52 Findings of Tact 37-44, 49-50, 51-57. The hearing examiner failed to make any
any ultimate or final findings on the state of competition; however, he did discuss this
issue when making his basic findings.

53 See Beatrice Foods Co., F'TC Docket 6653 (decided April 26, 1965) (67 F.T.C. 473];
United States v. Penn-Oln Chemical Co., 378 U.S. 158, 174 (1964).

When a concentrated, relatively uncompetitive market is involved, any merger with
an industry member should be closely scrutinized to ensure that it is productive of new
competition, not further stabilization of an oligopolistic situation. See United States v.
Brown Shoe Co., 370 U.S. 294 (1962) ; United States v. Philadelphia National Bank, 374
U.S. 321 (1963) ; United States v. Aluminum Company of America, 377 U.S. 271 (1962).

As we stated in Procter & Gamble Co., 63 FT.T.C. at 1575: “A merger that aggravates
an already ologopolistic market structure, not by affecting the concentration ratio, as
was the case in Philadelphia National Bank, but by affecting some other market strue-
ture variable, such as condition of entry, is highly suspect under Section 7.”

# RX 44-A. Concentration had declined slightly since 1962, when three firms held
74.59%, four firms held 84.19, and six firms held 91.5%. This decline, however, occurred
when industry sales were increasing significantly—from $121,967,000 in 1962 to
$189,352,000 in 1966.

The leader, AC Division of General Motors Corporation, had been increasing its share
of the market, as the shares of Purolator and Fram bad declined. However, the sales of
all three had shown steady growth. Futhermore, the statistics in the record submitted
by respondents may exaggerate the dominance of General Motors. These figures appear to
include in GMC-AC sales the filters sold by the GMC-AC Division to GMC. While it is
difficult to ascertain how these sales should be treated, ‘‘gross market shares can be
deceptive where they include a corporation’s interdivisional dealings.” United States v.
Ford Motor Co., 286 F. Supp. 407, 432 (T.D. Mich. 1968).
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well as the industry’s leaders.” ¥ Apparently not only are the indus-
try leaders content to maintain relatively stable market shares and
profits among themselves, they are content to leave the smaller com-
panies with a “living” portion of the remainder.

The competitively lethargic state of the industry is reflected in the
stabilized pricing patterns found by the hearing examiner.®® What-
ever competition there is seems to be in terms of promotion, selling
and distribution.®” Manufacturers build up sales by brand differen-
tiation, advertising, by large numbers of salesmen and promotional
men, and by such promotional gimmicks as bonus stamps, coupons,
contests, and prizes.’® All these various forms of nonprice competi-
tion seem to have contributed to a continued dominance by the lead-
ers in the industry, and the comfortable profits prevalent among all
sellers. '

However, respondents contend, and the hearing examiner seems to
have agreed,” that the entry into the market by Ford Motor Com-
pany in 1968 and an alleged increase in private brand sales
would be likely to affect the high concentration and oligopolistic
performance of the industry. We believe that the respondents and
the examiner accord too much weight to these factors in evalnating
the competitive environment of the market.

While entry by Ford may inject some badly needed competitive
vigor, and while the pressure from private branders’ purchasing and
selling powers may prove somewhat beneficial to competition, nei-
ther is likely—at least in the near future—to transform radically a

% Finding of Fact 38.

% Pinding of Fact 51: “In terms of the published price schedules, before the applica-
tion of discounts, there is considerable uniformity in the distributor prices of the
major filter manufacturers. The price schedules of the larger companies reflect prices
which are within a fairly close range of one another, and which are substantially
higher than those of the smaller manufacturers .. . . After the application of schedule
discounts, the prices of the . . . major companies vary somewhat, but the differences
are not substantial.”

There also seems to be little competition in quality. TFilter technology is simple-
and has remained unchanged for a number of years. Finding of Fact 56.

5" Finding of Fact 56; Respondents’ Witnesses, Tr. 3425, 3633, 3570; Respondents’
Answering Brief at 31-35.

%8 IMinding of Fact 52.

 Rindings of Fact 45, 50.

S Yn 1968, Ford Motor Company began manufacturing oil filters for sale under
Ford’s ‘“‘Autolite” label. Ford did not, at the time of the trial, make air and fuel
filters. Ford expected to produce between six and seven million oil filters in 1968, and
hoped to increase this number to 20 million in the future. Finding of Fact 45.

€1 Whether there is such a trend is disputed by complaint counsel. While total sales
to private branders had increased in recent years, Finding of Fact 46, the percentage
this total represented of all filter sales had not increased to any great degree—from
19.3% in 1962 to 20.8% in 1966. RX 44-A; RX 44-G. The significant market con-
tinues to be the proprietary markets.
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market characterized by high concentration, high profits, and weak
competitive behavior.®?

In sum, the record fully supports a finding that competition in the
market would be likely to benefit from new entrants, as well as from
the presence of potential entrants at the market’s edge; and that
competition in this market would be likely to suffer from the elimi-
nation—by- this merger—of a significant potential entrant and com-
petitor such as Bendix. '

Third, the record indicates that there are some significant entry
barriers to the passenger car filter aftermarket, thus rendering the
market even more susceptible to injury from the elimination of Ben-
dix as a potential entrant.®* These barriers result primarily from (a)
the presence in the market of the nation’s first and third largest in-
dustrial corporations—General Motors and Ford; and (b) the distri-
butional and promotional techniques used in the aftermarket.c

a2 rpphere are three reasons to doubt the substantiality of the effect of the Ford
entry. First, the immediate impact of the Ford entry would probably be upon the
smaller filter manufacturers, who had previously filled Ford’s filter requirements. Mr.
Latimer of Ford Motor Company, called by respondents, testified that before I'ord
began manufacturing its own, the majority of Iord’s oil filters were purchased from
Kralinator, Walker Deluxe, and Wix. Tr. 2970. Second, as stated in another merger
case involving the Ford Motor Co., “Ford may well have been more useful as a
potentinl than it would have been as a real producer . . . ' United States v, Ford
Motor Co., 286 F. Supp. 407, 441 (E.D. Mich. 1968). The threat of Foxd’'s entry, and
the influence of Ford upon filter prices as a result of its buyer position, could have
been a greater competitive influence on the larger firms than the actual entry of Ford
in such a way as to shrink the market available to the smaller firms. Third, it
seems that the entry of Ford raised significantly the entry barriers to the automotive
filter industry. Entrants henceforth would have to look forward to competing not
merely with the largest American industrial corporation, General DMotors, but the
third largest—ZFord Motor Company. .

As to the alleged trend toward private branding by major filter purchasers, assuming
such a trend exists, it may not have any significant impact upon the competitive con-
ditions or structure of the industry. General Motors had for the most part always
avoided the private brand market. And Purolator, and to an extent, Fram, have
shown an ability to maintain the same control over this submarket as they hold over
the general market. Purolator has for years supplied filters to the most lucrative
private brander, Standard Oil-Atlas, and in 1966 maintained 33.3% of all private
label sales. Fram, though it originally showed a reluctance toward the private brand
market, had more recently been able to capture a substantial portion of this market.
As the hearing examiner stated, “[IIn 1968, [¥ram] was supplying half of the private
brand filters purchased by Shell and Texaco, and all of Conoco's private label filters”.
Finding of Ifact 50.

Furthermore, - the quantity requirements of many private branders may often serve
as a significant competitive disadvantage for the smaller filter makers, and serve to
further entrench the larger makers capable of filling such high-volume orders. Tr. 2194.

6 See Procter & Gamble Co., supra; Bealrice Foods Co., supra; Diamond Alkali Co.,
supra. .

6t he record also discloses that a certain amount of resources, technological expertise,
and capital may be necessary for entering into production of automotive filters, but
that such barriers to entry cannot be regarded as very high. Findings of Fact 56-57.
And although many direct purchasers required a volume larger than some firms might
pbe able to attain, see note 62, supra, economies of scale could probably be reached
at a fairly low level of output. Findings of Fact 56-57.
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" The auto companies not only could deter smaller companies from
entering by sheer size, see Procter & Gamble Co., 63 F.T.C. 1465,
1571-74 (1963), af’d, 386 U.S. 568 (1967), but also could discourage
new competitors by their control over automotive design and war-
ranty—and thus over the future of the filter market.* ‘

As for the sales practices in the market, brand differentiation ad-
vertising is heavy for an industry where most of the advertising is
aimed at the trade, rather than at ultimate consumers.® Manufac-
turers also utilize various promotional schemes, such as quantity
purchase bonus stamps, contests, and prizes.* Finally, the industry
members employ not merely salesmen, but great numbers of promo-
tional men—termed “missionary men.” The three leading filter mak-
ers each employed over one hundred such missionary men.5®

The purposes of these various promotional programs are twofold :
first, to build demand, sales, and brand allegiance at the retail level;
and second, to thereby build brand allegiance at the warehouse dis-
tributor level. The latter goal—obtaining the service and loyalty of

“the distributor—was particularly crucial. Many warehouse distribu-
tors found it more feasible to carry only one major, or full line of
filters.® The prospect of breaking the brand allegiance of either the

& Respondents’ Answering Brief of 19.

% The hearing examiner erroneously concluded (Finding of Fact 55) that the indus-
try’s average advertising expenditures totaling 4 to 5% of sales was not “inordinately
high” and thus was not a barrier to entry.

This error was the result of comparing the percentage of an industry where adver-
tising is aimed at the trade, with the figures of industries where advertising is aimed
at the ultimate consumers.

A more telling comparison is that between filter industry advertising and the adver-
tising of Bendix’s Automotive Service Division. This division was expressly set up
to distribute automotive parts in the aftermarket. Yet it spent only 1.59% of sales on
advertising. Finding of Fact 55. ‘ ‘

Furthermore, respondents’ own exhibit, RX 53, listing the percentage of sales repre-
sented by advertising for various manufacturing concerns, illustrates the relatively
high percentage of the filter manufacturers. Some trade oriented advertisers listed are
the chemical companies, where advertising expenditure percentage ranged from 1.0%
to 5.5%, and metals, where advertising percentages ranged from 0.8% to 1.5%.

Indeed, even when compared to industries where advertising is consumer oriented,
the filter makers rank relatively high. For example, Ford Motor Co. maintains the
highest percentage of advertising of all' the car manufacturers with 2.0¢, of sales;
the range of percentages for such large consumer advertisers as tobacco companies is
429 to 7.99% ; the range of food manufacturers is from 0.6% to 11.6% ; appliancef
television, and radio manufacturers ranged from 1.09% to 2.9% ; and tire makers spent
from 1.8% to 2.09% of sales on advertising.

67 Minding of Fact 53; CX 91; CX 93-A; CX 266-A through -T; CX 267-4A, -F,
-G, —H, -I; CX 268-A, -B, —-C; CX 269 ; CX 270; CX 271.

68 Finding of Fact 52.

& rpr, 2282, 2330, 2186; CX 344-A-5; CX 344-S; CX 344-N; CX 344-J.

By capturing the key distributors, the filter makers could effectively force the minor
filter makers to sell to less lucrative direct purchaser accounts or to smaller warehouse
distributors. And the cooperation between the warehouse distributors and the filter
makers, after a period of dealing, was such that the warehouse distributors soon had
a stake in the well-being of the manufacturer’'s sales. (Tr. 2282) A drop in the sales
or demand of the manufacturer’s filters would mean either a loss of customers for the
distributor, or adding a full new line of filters—an expensive and cumbersome process.

467-207—73——54
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retailers or the warehouse distributors, through the necessary volume
advertising and large use of missionary men, would not be an invit-
ing one for outsiders. As we stated in Procter & Gamble Co., 63

F.T.C. at 1553

[Iln an industry in which product differentiation is an important factor, not
only may the new entrant find it especially difficult to pry customers -loose
from the established firms, but the higher price obtainable for a brand that
has been successfully differentiated in the public mind from competing brands
may impart a flexibility in pricing, akin to that imparted by cost advantages,
which the newcomer may not be able to achieve for many years.

The record as to recent entries supports a conclusion that entry
barriers are indeed significant for this industry. Despite a substan-
tial growth in the sales and profits, the evidence indicates that from
1962 to the time of the hearings there were only three new entrants
—and two of these entered before 1963.7

In conclusion, the barriers for entry inte this market were sub-
stantial enough that the elimination of a potential competitor and en-
trant was likely to have a significant competitive effect. The number
of companies with the size, experience, automotive parts brand
name, and other necessary capabilities for entry, was likely to be
small, and thus any lessening of that number would be substantial.
See Procter & Gamble Co., supra. ’

Fourth, the record indicates that few, if any, firms were likely to
be as imminent or as substantial potential entrants as Bendix. Thus,
the disappearance of DBendix from the market’s edge was particu-
larly significant.

The evidence discloses only one firm with the apparent ability to
overcome most of the entry barriers and expand internally—Chrys-
ler Corporation.” Chrysler at the time of this hearing was in the

* Filter Dynamics began selling filters in 1962, and has experienced substantial
growth. Finding of Fact 57. In 1966 it held .99% of the passenger car aftermarket
sales. RXO 44-A. It had, however, at the time of the hearing decided to merge with
Lee Filter Corp. in order “To become a larger company.” Tr. 2195.

Approved Prod. Corp. (APCO) entered the market sometime before 1962, and has
since 1962 retained a stable .8 or .9% of the market. RX 44—A.

Tord Motor Co. entered the market in 1968 by manufacturing some of its oil filters
for the aftermarket. '

The respondents erroneously cite Lee Filter as a recent entrant. Respondents’ Answer-
ing Brief at 17. Lee. ax complaint counsel point out (Reply Brief at 3), has been in
business for some time. Moody’s Industrial Manual for 1968 states that Lee has been
in husiness at least sinee 1955,

7 Finding of Fact 45. However, it does not appear that Chrysler had any experience
in making filters, or that Chrysler's aftermarket brand name was as well established
as that of GM and Tord. or even Fram. Moreover, Chrysler, by virtue of its position
as the smallest of the Big Three auto makers, had a much smaller ‘“‘captive” replace-
ment market; and it could even have found it difficult to sell replacement filters for
competing makers’ cars. Finally, the toeho'd acquisition entry route would possibly be
foreclosed to Chrysler as a result of its antitrust implications. See, e.g., United Slates
¥v. Ford Motor ('o., supra. Nevertheless, the presence of Chrysler at the market’s cdge
surely had some beneficial effects.
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midst of a preliminary “make or buy” study for oil filters. No final
decision had been reached at the time of this appeal.

As to the potential entrants by a toehold merger, it is likely that
few firms possessed the various capabilities of Bendix in this re-
gard : Bendix’s size and finances; Bendix’s contacts in the original
equipment, defense, and military business; the prestige and name of
Bendix in automotive parts, including the aftermarket; the automo--
tive aftermarket warehouse and jobber connections; and aftermarket -
sales force, and actual facilities for making filters.

This likelihood is confirmed for the most part by respondents’ own:
evidence. The respondents submitted a list of @/l the firms Anown to-
have expressed an interest in acquiring a manufacturer of passenger
car filters during the period 1962 to 1967.”2 This list includes only 23
concerns, other than Chrysler, and none of these firms apparently’
ever consummated. any kind of merger into the market. Further-
more, respondents’ evidence indicates that few, if any, of these 23
firms were likely to or probably had the incentives and the ability to
overcome all or even most of the significant entry barriers to this in-
dustry, particularly the entry barriers resulting from the presence of
the giant auto makers, General Motors and Ford, in the market.™

In conclusion, while we do not find nor believe that Bendix was
the only potential entrant, internally or by acquisition, or that of all
possible entries, that of Bendix would be the most significant, we do
conclude that only one likely internal entrant—Chrysler Corporation
—existed, and that Bendix was among the most likely of a limited
number of possible entrants capable of making a significant entry by
acquisttion and expansion of a smaller firm. Consequently, the elimi-

2RX T73-A. This list was submitted in camere and thus we will not discuss any of
the firms by name.

“ Only one of the firms apparently had experience in making any kind of filter—
aerospace filters; and this firm was a relatively small one. None of the 23 appear
to have had any experience in making automotive filters. Only 14 were connected with
automotive parts manufacturing. And of these 14, only 7 had annual sales over $100
million; only 4 had sales over $500 million; and only one over $1 billion. Of these
14, only § seem to have had any experience in making or selling large volume, high
turnover automotive parts in the aftermarket—the experience which respondents con-
tend is necessary for suecess in the passenger car filter aftermarket. Two of these
firms, however, are relatively small, with annual sales under $100 million. And two
of the three larger firms—one, the largest on respondents’ list—seem to have sub-
stantial interests in warehouse distributors and, thus, might be precluded by the:
antitrust laws from any acquisition of a filter maker. (Tr. 3241, RX 73-D.)

Finally, three of the 23 listed firms had discussions only with Purolator—the second
largest filter maker; and 22 of the 23 had discussions with only one filter maker; the-
23rd had discussions with two filter makers.
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nation of that potential entrant and competitor is even more signifi-
cant for its effect upon competition.™ :

Vi. CONCLUSION

The evidence clearly indicates that the passenger car filter after-
market is in need of new competition. It is an industry characterized
by chronically high concentration, high profits, little real com-
petition, substantial entry barriers, few recent entrants, and rela-
tively few firms at the market’s edge ready or able to overcome the
entry barriers. The evidence also indicates that Bendix was—by vir-
tue of its size, growth pattern, reputation and experience in automo-
tive parts and filters, and its proximity to the market—a significant
potential competitor for the passenger car filter aftermarket. In ad-
dition, it was a likely entrant by toehold acquisition: Bendix was
virtually committed to some kind of entry into the market; it had
considered a small firm merger; and it was quite able and likely to
expand a small firm so acquired into a substantial competitor able to
hold its own with the industry leaders.

Instead, Bendix chose to enter the passenger car filter aftermarket
by merging with a leading firm. While the industry was in need of a
more beneficial acquisition, and while Bendix was able and likely to
make such an acquisition, Bendix effected a merger with Fram—
thus eliminating the' competition, which clearly would have been .
substantial, that Fram and other industry members would have had
to meet if Bendix had made, and expanded, a toehold acquisition of
a small firm.

The respondents admit—even argue—that integration or other ef-
ficiency-promoting methods will not result from the merger between
Fram and Bendix.”” In any event, a toehold merger could surely

™ General Foods Corp., I''T.C. Docket 8600 (decided Mar. 11, 1966) [69 T.T.C. 380],
«ff’'d, 386 T. 2d 936 (3d Cir., 1967), cert. denied, 391 U.S. 919 (1968), makes clear
that there is no necessity of finding that the acquiring firm was the only or most
likely potential entrant or competitor. Indeed, in General Foods the Commission con-
cluded, at page 28 [67 F.T.C. at 426] : .

“The record indicates that another major multi-product company—Colgate-Palmolive
Company—was engaged in the sale of household steel wool in Canada (Tr. 947-48)
and thus could be regarded as a potential competitor of S.0.S. Presumably there were
other companies engaged in the sale of low-cost, high-turnover commodities in super-
markets, which could also be considered to have been potential entrants. Therefore,
the entry of General Foods into the market did not eliminate all potential competition.”

" Respondents’ Answering Brief at 47-52. The respondents do seem to argue, how-
ever, that the merger will be procompetitive because Fram needs some assistance in
fighting the threatened momnopolization of the market by General Motors. Id. at 13-14.
The record hardly supports such an implication. Rather, the record discloses that
Fram, along with Purolator and General Motors, have jointly maintained a dominance
in the automotive filter aftermarket; and that the Bendix-Fram merger would be
unlikely to do anything more than adjust the shares in this triopoly.
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have realized the potential competition which Bendix was capable of
bringing to this market. But the Bendix-Fram merger removed not
only the possibility of such a beneficial entry into the market, but
also the threat of such entry by one of the few firms at the market’s
edge able to carry out that threat.

As we stated in Beatrice Foods Co., supra, at 34 [67 F.T.C. at
720-721]:

The competitive effects are likely to be the most serious where the merger is
between one of the dominant firms in a concentrated market and a substantial
potential competitor. In such a case there is no improvement in the competi-
tive structure of the market—for one dominant firm has simply been replaced
by another—and substantial potential competition is eliminated. The dominant
firms in the market no longer have to concern themselves with the conse-
quences of entry by the potential competitor ; he is already in. Nor need they
cope with any additional competition as a result of his entry; he has not in-
creased the number of substantial competitors in the market but simply taken
the place of one of those competitors. The potential competitor enters the mar-
ket in circumstances.where there is no change in the competitive structure of
the market, except that he is eliminated as a prospective entrant. Such a
merger is even more injurious to competition if the acquired firm is a poten-
tial competitor in one or more of the acquiring firm’s markets. For then poten-
tinl competition is hurt twice: the merger climinated the acquiring company as
a potential entrant in the acquired firm’s markets, and the acquired firm is
eliminated as a potential entrant in the acquiring firm’s markets.

VII. RELIEF

Only complete divestiture can return the two parties to a position
which assures the viability of the potential competition forces de-
rived from Bendix’s existence at the edge of the passenger car filter
replacement market. Procter & Gamble Co., supra; Diamend Alkali
Co., F.T.C. Docket 8572 (cease and desist order, Oct. 2, 1967) [72
F.T.C. 700]; United States v. . 1. duPont de Nemours & Co., 366,
U.S. 316, 826, 827 (1961).7 We sce little reason to limit this divesti-
ture to the passenger car filter replacement submarket,” ov to the
automotive filters line of commerce.™ Virtually all of Fram’s busi-
ness related to various types of filters, and it might be damaging to

% “In the absence of proof to tlie contrary the assumption- of this Commission must
be that ‘only divestiture can reasonably be expected to restore competition and make
the affected markets whole again.'” Diamond Alkali Co., supra, at 4 [72 F.T.C. at
742], quoting from National Tea Co., F.T.C. Docket 7453, at 16 (decided Mar. 4, 1966)
[69 F.T.C. 226]. ,

7 As stated in note 12, supre, if the merger is illegal because of the effeet of the
elimination of Bendix’s potential competition upon the passenger car filter replacement
submarket, it .is no less illegal in the broader automotive filter market, where actual
competition was eliminated. ' .

8 See Note, Divestiture of Illegally Held Assets, 65 Mich. L. Rev. 1574, 1578 (1966 ;
Duke, Scope of Relief Under Section 7 of the Clayton Act, 63 Colum. L. Rev. 1192,
1209 (1963) ; Pillsbury Mills, Inc., 57 T.1.C. 1274, 1413 (1960), rev’'d on other grounds,
354 I, 24 952 (Hth Cir. 1966).
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split off any of these lines to leave with Bendix. Such dismember-
ment would also be unfair to the new Fram.

We also believe that requiring prior Commission approval for
Bendix’s acquisitions for the next ten years in the automotive filter
industry, as well as the aerospace filter and filter water.separator in-
dustries is warranted, even though the hearing examiner found that
the horizontal aspects of the merger between Bendix and Fram in
these latter two lines of commerce were not illegal. While we have
not discussed, since there is no need to do so, the merger’s effects in
those two lines of filter commerce, the close economic relationships
between the various lines of filters, justify a prior approval limita-
tion upon future acquisitions in these two lines of commerce as well.
See Luria Brothers, 62 F.T.C. 243, 635-38 (1962), aff’d., 389 F. 2d
847 (8rd Cir.), cert. denied, 398 U.S. 829 (1968); Seeburg Corp.,
F.T.C. Docket 8682 (decided July 15, 1968), aff’d. 425 F. 2d 124 (6th
Y, 1970) (No. 19673).

FINDINGS OF FACT

The Commission adopts the Findings of Fact of the hearing ex-
aminer’s initial decision, numbered 1-54 (except for the first sen-
tences of Findings of Fact 45 and 50), and 56-57. Except where in-
consistent with the findings made in the accompanying opinion, the
Commission also adopts Findings of Fact 59-85. The Commission’s
other findings of fact are set forth in the accompanying opinion. ’

CONCLUSIONS

1. The Commission has jurisdiction of the subject matter of this
proceeding and of the respondents.

2. Section 7 of the Clayton Act, as amended, prohibits any merger
or corporate acquisition where the effect in any line of commerce in
any section of the country may be substantially to lessen competition
or to tend to create a monopoly.

3. The effect of the acquisition of Fram Corporation by The Ben-
dix Corporation may be substantially to lessen competition in the
manufacture and sale of automotive filters in the United States in
violation of Section 7 of the Clayton Act, as amended.

4. Total divestiture of the acquired assets, as well as a prohibition,
without prior approval of the Commission, of future acquisitions by
The Bendix Corporation in the relevant lines of commerce as well as
related lines of filter commerce, are both necessary and appropriate
to remedy the anticompetitive effects of the unlawful acquisition.
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1t is ordered, That:
I

 Respondent, The Bendix Corporation, a corporation, and its
officers, directors, agents, representatives, employees, subsidiaries, af-
filiates, successors and assigns, within one year from the date this
order becomes final, shall divest absolutely and in good faith all as-
sets, properties, rights and privileges, tangible and intangible, in-
cluding but not limited to all plants, equipment, trade names, trade-
marks and goodwill acquired by The Bendix Corporation as a result
of its acquisition of the assets and business of Fram Corporation,
together with all plants, machinery, buildings, improvements, equip-
ment and other property of whatever description which has been or
hereafter shall be added to the property of Fram Corporation since
that acquisition.

II

By such divestiture none of the assets, properties, rights or privi-
leges described in Paragraph I of this order shall be sold or trans-
ferred, directly or indirectly, to any person who is at the time of di-
vestiture an officer, director, employee or agent of, or under the
control or direction of The Bendix Corporation or any of its subsid-
iary or affiliate corporations, or who owns or controls, directly or in-
directly, more than one(1) per cent of the outstanding shares of
common stock of The Bendix Corporation, or to any purchaser who
is not approved in advance by the Federal Trade Commission.

TI1

No method, plan or agreement of divestiture to comply with this
order shall be adopted or implemented by The Bendix Corporation
save upon such terms and conditions as first shall be approved by
the Federal Trade Commission.

Iv

Pending divestiture, the assets and business acquired from Fram
Corporation shall be operated as a separate corporation, with sepa-
rate books of account, separate management, separate assets, and
separate personnel. -

v

Pending divestiture, no substantial property or other assets of the
separate corporation referred to in Paragraph IV herein shall be
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sold, leased, otherwise disposed of or encumbered, other than in the
normal course of business, without the consent of the Federal Trade
Commission, and The Bendix Corporation shall not commingle any
assets owned or controlled by such separate corporation with any as-
sets owned or controlled by The Bendix Corporation.

VI

For a period of three years from the date this order becomes final,
no individual employed by Fram Corporation or the separate corpo-
ration referred to in Paragraph IV herein shall be employed by The
Bendix Corpomtlon
Vi1

Pending divestiture, the merchandising, purchasing, pricing and
manufacturing pelicies of the separate corporation referred to in
Paragraph IV herein and The Bendix Corporation shall be con-
ducted independently of each other.

VIII

Pending divestiture, The Bendix Corporation shall, by all means
consistent with prudent business judgment, maintain the separate
corporation referred to in Para@raph IV herein as an independent
entity and take no steps to impair such corporation’s economic and
financial position, so as to permit prompt divestiture and reestab-
lishment of such corporation as an independent enterprise of com-
petitive strength comparable to that which Fram Corporation en-
joyed at the time of the acquisition.

IX

For ten (10) years from the date this order becomes final, The

3endix Corporation shall cease and desist from acquiring, du,_ect]y
or indirectly, without the prior approval of the Federal Trade'Com-
mission any part of the share capital or assets of any corporation
engaged in the manufacture and/or sale of automotive filters, aero-
space filters or filter water separators in the United States.

~ The provisions of this Paragraph IX shall include any arrange-
ment pursuant to which The Bendix Corporation acquires'the mar-
ket share, in whole or in part, of any concern, corporate or
noncorporate, which is engaged in the manufacture and/or sale of
automotive. filters, aerospace filters, or filter water separators, (a)
through such concern’s discontinuing the manufacture, production,
marketing, distribution and/or sale of any of said products under its
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own trade name or labels and thereafter distributing such products
under The Bendix Corporation’s trade name or labels, or (b) by rea-
son of such concern’s discontinuing the manufacture, production,
marketing, distribution and/or sale of such products and thereafter
transferring to The Bendix Corporation customer lists or in any
other way making available to The Bendix Corporation access to
customers or customer accounts. ‘

X

The Bendix Corporation shall within sixty (60) days after the
date of service of this order, and every ninety (90) days thereafter
until The Bendix Corporation has fully complied with the provisions
of this order, submit in writing to the Federal Trade Commission a
report setting forth in detail the manner and form in which The
Bendix Corporation intends to comply, is complying, or has complied
with this order. All compliance reports shall include, among other
things that may from time to time be required, a summary of all con-
tacts and negotiations with potential purchasers of Fram Corporation,
the identity of all such potential purchasers, and copies of all written
communications to and from such potential purchasers.

X1

As used in this order the word “person” shall include all members
of the immediate family of the individuals specified and shall in-
clude corporations, partnerships, associations and other legal enti-
ties, as well as natural persons.

IN 7 MaTrER OF

RICHARD A. ROMAIN TRADING AS
EDUCATIONAL SERVICE COMPANY

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Dockel 8781, Amended and Supplemental Complaint, July 51, 19645—
Decision, Junec 23, 1970

Consent order requiring an individual trading as the Educational Service Com- .
pany with beadquarters in New York City and engaged in the selling of
encyclopedias and children’s books by door-to-door salesmen to cease mis-



