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10. Failing to fonyard compensation o,ying to an establish-
nlent, furnishing reseryations or services, "hen clue.

I tis fupthep or'dei'ed That the respondent herein shall , "ithin sixty
(60) days after service upon him of this order, file with the Commis-
sion a report in writing setting- forth in detail the manner and form in
,\"hich he has complied ,vith this order.

IN TIlE. :ilL\.TTER 

GI1\IBEL' S lTPI-IOLSTERING CO. INC. , ET .AL.

CONSENT ORDER , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF THE
I~EDE1L\L TRADE CO::\DIISSION ACT

Docket ('-1330. Complaint May 1965-Decision, May , 1968

Consent order re(1l.1iring a 'Washington, D.C., upholstering and refinishing firm
to cease c1pcepth'ely guaranteeing its services and failing to disclose that its
conditional sales cuntraets may be assigned to a finance company.

CO:\IPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue. of the authority vested in it by said Act, the Federal
Trade Commission , having reason to believe that Gimbel's Upholster-
ing Co. , Inc. , a corporation , and ,Yilliam Lessey and Thelma LesEey,
individually and as officers of said corporation, hereinafter referred
to ftS respondents , hflxe. . ,"ioInteel the prOl"isions of said Act, and it
appearing to the Commission that fI proceeding by it. in respect thereof
'"'Iould be in the public. interest, hereby issues its complaint stating its
charges in that respect as fo11o,,'

PARAGRAPH 1. Respondent Gimbel's lTpholstel'ing Co. , Inc., is a
corporatiOll organized , existing and doing business under and by virtue
of the la,\\s of the District of Columbia, with its principal office and
phee of business located at 1534 7th Street, N\V. , ,Vashington , D.

Respondents ,Villialll Lessey and Thelma Lessey are individuals and
are officers of the corpoi'ate respondent. TheT formulate , direct and
control the ncts and practices of the c.orporate. respondent, including
the acts and practic.es hereinafter set forth. Their business addre.
is the same as that of the corporate respondent.

PAR. 2. Respondents are noIY , and for some time last past have been
eno' ao' ed in the a(h'ert.isinQ.' ~ onel'iw.r for sale, sale and distribution ofL.. 
slip covers, draperies and furniture. upholstering and refinishing serv-
ices to the pH bEe.
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PAR. 3. In the course and conduct of their business as aforesaid , re-
spondents now cause, and for some time last past have caused , their
said products , when sold , to be shipped from their place of business in
the District of Columbia to purchasers thereof located in the States
of l\laryland and Virginia and in the District of ColUlllbia, and main-
tain, and at all times mentioned herein have maintained, a substantial
course of trade in said products and serviees in comn1erce, as "com-

merce" is defined in the Federal Trade Commission Act.
PAR. 4. In the course and conduct of their aforesaid business , and

for the purpose of inducing the purchase of their products and services
the respondents have made, and are now making, numerous statements
and representations in advertisements inserteel in newspapers of sub-
stantial interstate circulation with respect to the guarantee of said
products and services.

Typical and illustrative of said statements and representations , but.

not all inclusive thereof, are the following:

Satisfaction guaranteed.

AU work fully guaranteed.

Written guarantees on all workmanship.

PAR. 5. By and through the use of the above-quoted statelllents and
representations, and others of similar import and meaning but not
expressly set out herein, separately and in connection with the oral
statements and representations of their salesmen and representatives
the respondents have represented , and are now representing, directly
or by implication , that their products and services are uncondition-
any guaranteed.

PAR. 6. In truth and in fact, respondents ' products or services aTe
not unconditionally guaranteed. Such guarantee as they give is sub-

ject to conditions and limitations not disclosed in respondents ' ad-
vertising or otherwise made known to the customer prior to sale.

Therefore, the statements and representations as set forth in Para.
graphs Four and Five hereof were and are false, lllisleac1ing flnd

deceptive.
PAn. 7. In the course and conduct of their business as aforesaid.

respondents have failed to disclose to purchasers that, at respondents
option and without notice to the purchaser, any conditional sales con-

tract, promissory :note, or other instrument of indebtedness executed
by such pure-hasel's in connection with their credit purchase agree-
ments may be, and in a substantial nnmbe.r or instane-es has been , dis-
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counted , negotiated or assigned to a finance company or other third
party to whom the purchaser is thereby indebted.
Therefore respondents' failure to disclose such Inaterial fact, as

foresaic1 , \,as and is false, misleading and deceptive, and constituted
::md now constitutes , an unfair or deceptive act or practice.

P .:\.n. 8. In the course and conduct of their aforesaid business , and at
all times mentioned herein , respondents have been , and now are, in
substantial eompetition, in commerce, with corporations, firms and
individuals in the sale and distribution of slip covers , draperies and
furniture upholstering and refinishing services of the same general
kind and nature as those sold by respondents.

PAR. 9. The use by respondents of the aforesaid false , misleading and
deceptive statements, representations and practices has had, and now
has , the eapacity and tendency to mislead members of the purchasing
public into the erroneous and mistaken belief that said statements and
representations "\vere and are true and into the purchase of substantial
quantities of respondents ' products and se.rviees by reason of said
erroneous and mistaken belief.

P .AR. 10. The aforesaid acts and practices of respondents , as herein
alleged , were and are aU to the prejudice and injury of the public. and
of respondents ' competitors and constituted , and now constitute, un-
f,1ir methods or competition in commerce and unfair and deceptive acts
and practices in commeree in violation of Sedion 5 or the Federal
Trade Commission Act.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation

of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Deceptive Pradices
proposed to present to the Commission for its consideration and which
if issued by the Commission , would charge respondents with violation
of the Federal Trade Commission Act; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order , an admis-
sion by the respondents of all the jurisdictional facts set forth in the
aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an

admission by respondents that the law has been violated as alleged

in such complaint , and waivers and other provisions as required by
the Commission s Rules; and
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The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents have
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of thirty (30) days, now in further conformity with the
procedure prescribed in ~ 2.34(b) of its Rules, the Commission hereby
issues its complaint, makes the follo\ying jurisdictional findings , and
enters the following order:

1. Respondent Gimbel's Upholstering Co. , Inc. , is a corporation or-
ganized, existing and doing business under and by virtue of the laws
of the District of Columbia , with its office and principal place of busi-
ness located at 1534 7th Street, N,Y. , in the city of ,Yashington, Dis-
trict of Columbia.

Respondents ,Villiam Lessey and Thelma Lessey are officers of said
corporation and their address is the same as that of said corporation.

2. The Federal Trade Commission has jurisdiction of the subject.
matter of this proceeding and of the respondents , and the proceeding
is in the public interest.

ORDER

I t -is ol'dei'ed That respondents Gimbefs Upholstering Co. , Inc. , a
corporation, and its officers , and ,Villiam Lessey and Thelma Lessey
individually and as officers of said corporation, and respondents
agents , representatives and employees , directly or through any CO1'-

pOl' a te or other device, in connection with the advertising, offering
for sale , sale or distribution of slip covers , draperies , upholstering or
re,finishing services , or any other products or services , in commerce , as
commerce" is defuled in the Federal Trade Commission Act , do forth-

with cease and desist from:
1. Representing, directly or by implication , that any merchan-

dise or service is guaranteed , unless the nature and extent of the
guarantee , the identity of the guarantor and the manner in which
the guarantor \yill perform thereunder are clearly and conspie-
uously disclosed.

2. ?\Iaking any direct. or implied representations that any of
respondents ' products are guaranteed unless in eaeh instance a
"\"\Titten guarantee is given to the purehaser containing provisions
substantially the same as those contained in such representations.

3. Failing to orally disclose prior to the time of sale , and in
\\riting on any conditional sales contract, promissory note or
other instrument of indebtedness executed by a purchaser, and
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with such conspicuousness and clarity as is likely to be observed
and read by such purchaser , that any such instrument, at respond-
ents ' option and without notice to the purchaser, may be dis-
counted , negotiated or assigned to a finance company or other
third party to which the purchaser will thereafter be indebted
and against which the purchase.r s claims or defenses may not be
available.

4. Failing to deliver a copy of this order to cease and desist
to all present and future salesmen or other persons engaged in the
sale of respondents' products or services , and failing to secure
from each such salesman or other person a signed statement
acknow ledging receipt of said order.

It is frnrthe7' ordered That the respondent corporation shall forth-
with distribute a copy of this order to eac.h of its operating divisions.

It is fw,the'i' ordered That the respondents herein shal1 , ,yithin sixty
(60) days after service upon them of this order , file with the Comlnis-
sion a report in \yriting setting forth in detail the manner and form

in whieh they have complied with this order.

811

IN THE ~I.ATTER OF

NATIONAL ,YORE:-CLOTHES RENTAL ET AL.

CONSENT ORDER, ETC. , IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDER..."-L TRADE COl\BIISSION .ACT

Docket 871/2. Complaint , July 19G" Dc.cision , JlaJj , 1968*

Consent order requiring 15 linen-rental companies doing businE':"s in ~ew .Terspy,

Louisiana , Tennessee and Arli:ansas to cease fixing prices and allocating
customers.

COMPL..:-\.INT

The Federal Trade Commission has reason to believe that the parties
listed in the caption hereof , and hereinafter more fully desc.ribed , have

violated and are now violating the provisions of Section 5 of the Fed-
eral Trade Commission Act , 15 l-:- C. Sec. -:1:C) and it appears to the
Commission that a proceeding by it in respect thereof ,,'ould be in
the public. interest. Accordingly, the Commission hereby issues its com-

plaint, stating its charges with respect thereto as follows:

*Order \vitbdrawing' complaint as to re~pondent Jack Shields Bew, p. 834.
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PARAGR..~PH 1. Respondent National TVork-Clothes Rental , herein-
after referred to as National ,York- Clothes, is a corporation organized
and doing business under the laws of the State of New Jersey, with its
of!1ce mId principal place of business located at 1100 Sherman Avenue
EEzabeth, New Jersey. National ,York-Clothes is engaged in the linen
rental business nationally. In 1964, National ,York-Clothes had 
volume of business in excess of $16 000 000.

I\Iechal1ics ,Vork-Clothe.s Rental, previously :Jlechanics Overall
Service and hereinafter referred to as :.\10S , is a Division of National
,y Ol'k-Clothes. The office and principal place of business of ::\108 is
located f'tt 2211 BroachYflY Street , Alexnnchia , Loui~jana.. 1\108 is en-
gaged in the linen rental business in Louisiana, Arkansas and1\Iissis-
sippi, In 19(;-1, :?IIOS had n volume of bnsine:::s in exce:::s of $600 000.

Respollclent ,Yilmes Investment Co. , Inc. , hereinafter referred to as
,Yilmes , is a corporation organized and doing business under the laws
of the State of Delaware, with its office and principal place of linen
rental business loeat-ed at 3321 Youree Drive, Shreveport, Louisiana.
,Villlles is engaged in the linen rental business in Louisiana , Texas and
Arkansas under the trade names Associated Rental Services and
American Linen Service Company. ,Yilmes also engages in the linen
rental business in Louisiana , Texas and Arkansas , through \yholly
owned subsidiary corporations.

Prior to September 30 , 1966 , the business of ,Yilmes was. owned and
operated by Associated Rental Serviees , Inc. , a Louisiana corporation.
On September 30 , 1966 , ,Yilmes purehased all the stock of Associated
Rental Services Inc. On October 3 , 1966 , Associated Rental Services
Inc. , and its ,,-holly owned subsidiary corporations were liquidated and
dissolved. ,Yilmes formed new corporations to carry on these busi-
nesses. The continuity of Associated Rental Services, Inc. , and its
subsidiaries as going businesses has been uninterrupted to the present
time. ,Yilmes has continued to operate these businesses with substan-
tial1y the same rnanagement personnel and polic,ies employed by Asso-
ciated Rental Sen-ices , Inc. , and its subsidiari!:'s.

Respondent Alexandria. Linen Service Corporation , hereinafter re-
ferred to as Alexandria Linen is a wholly owned subsidiary of ,ViIl11es.
Alexandria. Linen is a. corporation organized and doing business under
the )a\yS of the State of Louisiana , with its office and principal place
of l.msiness located at 800 .Jackson Street , Alexandria, Louisiana..

Alexandria Linen is engaged in the linen rental business in Louisiana.
In 1DG~1, .Alexandria Linen s predecessor corporation , Ale,xandria
Linen Sen- ice Co. , Inc. , a Louisiana corporation , had a ,-ohu;w of busi-
ness in excess of $146 000.



NATIONAL WORK~CLOTHES RENTAL ET AL. 817

815 Complaint

Respondent Clean Linen Service, Corporation, hereinafter referred
to as Clean Linen, is a wholly owned subsidiary of vVilmes. Clean
Linen is a corporation organized and doing business under the laws
of the State of Louisiana with its office and principal place of business
located at 1304 Hollyy'i'oocl .'--\. venue ~ Shreveport, Louisiana. Clean
Linen is engaged in the linen rental business in Louisiana , Texas and
Arkansas. In 1963 , Clean Lillen s predecessor eorporation , Clean Linen
Co. , Inc. , a Louisiana corporation , had a volume of busine:3s in excess
of $264 000.

Respondent Community Unifornl Service Corporation, hereinafter
referred to as Community Unjform. is a w11o11-v owned subsidial"\' of

, "

,Yilmes. Community tiniform is a corporation organized and doing
business under the laws of the State of :\Iissol1ri, with its ofilce and
principal place of business located at 600 South Fredonia , I--Iongview
Texas. Community Uniform is engaged in the linen rental business in
Louisiana, Texas and Arkansas. In 1964 , Community Unifornl s pred-
ecessor corporation, Community lTnifo1'111 Service of Long-view, Inc.
a Texas corporation , had a volume. of business in excess of $15:"2 000.

Respondent Friedel Towel Service Corporation , hereinafter referred
to as Friedel Towel , is a wholly owned subsidiary of \Yihlles.
Friedel Towel is a corporation organized and doing business uncleI'
the laws of the State of Louisiana

, '

with its office and prineipal place.
of business located at 1304 I-Iollywood A venue, Shre'Feport, Louisi-
ana. Friedel To\\'el is enD' a~ecl in the linen rental business in Lolljsiana.w ~ 

Texas and Arkansas. In 1963 , Friedel Towel's pre, clecessor corpora-
tions , Friedel Towel Service, Inc. , a Louisiana. corporation , and Frie-
del Industrial Uniform Service , Inc. , 11. Louisiana eorporati on , had a
cOJnbinec1 volnme or bnsine.'3s in excess of $100.000.
Respondent. Shreveport Industrial Uniform &; Towel Service Cor-

poration , hereinafter referred to as Shreveport. Industrial , is a "holly
o\"\nec1 subsic1ia.ry of \ViJmes. Shreveport Industrial is a corporation
organized and doing business nnder the. b\\'s of the State of DeJtt"w:1re
with its office and principal place of business located at 1304 r-Iolly-
wood .1~ venue, Shreveport, Lonisiana. Shreveport Industrial is en-
gaged in the linen rental business in Louisiana and ~L\..rlG"msas. In 1964
Shreveport Industrial's predecessor corporation , Shre,-eport Indus-
trial Uniform a.nd Towel Service , Inc.. , a Louisiana corporation , had a
volume (If business in excess of $420 000.
Respondent Lafayette Ljnen Service Corporation hereinafter re-

ferred to as Lafayette Linen. is a \"\hollv owned subsidiary of ,Yilmes.

,. . 

Lafayette Ljnen is a. corporation organized and doing- business lmdel'



818 FEDERAL TRADE COMMISSION DECISIONS,

,Complaint 73 F.

the la"s of the State of Louisiana ,yith its office, and principal place of

business located at 417 North Buchanan Street, Lafayette , Louisiana.
Lafayette Linen is engaged in the 1inen rental business in Louisiana.
In 1964, Lafayette Linen s predecessor corporation , Lafayette Linen
Service Co. Inc. , a Louisiana corporation , had a volume of ,business in

excess of $237 000.
Respondent :Monroe Linen SelTice Corporation hereinaIter

referred to as nlonroe Linen , is a wholly o\yned subsidiary of ,Yilme.s.

nlonroe Linen is a corporation organized and doing business under the
laws of the State of Louisiana , with its office and principal place of
business located at 405 South Grand Street , :Monroe, LouIsiana. nlon-
roe Linen is engaged in the linen rental business in Louisiana and
Arkansas. In 1963 , ~:Ionroe Linen s predecessor' corporation , l\Ionroe
Linen Service Company, Inc. , a Louisiana corporation , had a volume
of business in excess of $3~8 OOO.

Respondent All-State Linen Service Company, Inc.. hereinafter
referred to as All-State , is a corporation organized and doing busi-
ness under the 1a \ys of the State of Tennessee, with its office and
principal place of business located at 941 J efferson ...-~ venue, l\lelll-

phis , Tennessee. All-State is engaged in the linen renta.l business in
Texas, Arkansas, l\1ississippi and Tennessee under its mnl nallle
and through wholly owned subsidiary corporations.

Responde,nt Independent Linen Service Company of Arkansas
Inc. , hereinafter referred to as Independent of Arkansas , is n. "holly
owned subsidiary of l\lemphis Steam Laundry, a corporation which
is in turn wholly o"-lled by All-State. Independent of Arkansas is a
corporation organized and doing business under the laws of the State
of Arkansas, ,,-ith its office and principal phwe of business located
at. 1901 ,Yoodro,,' , Little, Rock, Arkansas. Independent of Arkansas
is engaged in the. linen rental business in Texas and Arkansas. Busi-
ness is also done under the trade name All-State Linen Service Co.
Inc. In 1963 , Independent of Arkansas had a. volume of business in
excess of $2 000 000.

Respondent Arkansas Industrial Uniform Service Company, Inc.
hereinafter referred to as Arkansas Industrial , is a corporation orga-
nized and doing business under the laws of the State of Arkansas
with its office and principal place of business located at 723 South
Broad"ay, Little Rock, Arkansas. Arkansas Industrial is engaged
in the. linen rental business in Texas, Arkansas and :Mississippi. Ar-
ka.nsas Industrial also does business under the trade name Arkansas
Linen Service. In 196-:1: , Arkansas Industrial had a volume of busi-
ness in excess of 8676 000.
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Respondent Industrial Tmyel 8: Uniform Sl1ppl~", hereinafter re-
felTed to as Industrial TO\"01. is a trust organized to carryon busine:::sL- 
for its O\1'n profit 01' that of its members. Industrial To\\"e,J is orga-
nizecl and does busineps under thela1'1s of the State of Arkansas , \yith
its offiee and principal place of business 10cnted at 323 Sherman
Street , Little. Rock, Arkansas. Industrial To\yel is engaged in the
line,n. rental business in Louisiana and Arkansas. It is also kno\yn as
,Vhite Rose. In 196:3 , Industrial Towel had a volume of business In
excess of $823 000.

Respondent New ,Yay Laundry and Dry Cleaning Corporation
hereinafter referred to as Xe\\" Tray, is a corporation organized and
doing business under the )a\yS of the State of Louisiana 'with its of-
fice and principal place of business located at 1921 1\larket Street
Shreveport, Louisiana. New ,Yay is engaged in the linen rental busi-
ness in Louisiana and Texas. Business is also done under the trade
names Louisiana Industrial Towel & Uniform and Shreve City. 
19G3 New "'Yay had a. volume of business in excess of $457 000.

espondent :Monroe Uniform Service, Inc., hereinafter referred

to as ~Ionroe. l'niform , is a corporation organized and doing business
under the. la,,"S of the State of Louisiana , with its office and principal
place of business located at 2600 South Grand Street, :Monroe , Louisi-
ana. j)fonroe Uniform is engaged in the-linen rental business in Louisi-
anf'~ and ~c\..rkansas. Prior to April 1 , 1967, the business of 1\10nroe
ITniform 'vas o\yned and operated by respondent 1\iollroe Linen. On
or about April 1 , 1967 , jIonroe Uniform purchased part of respondent
:I\Ionl'oe. Linen ~s going linen rental business and related operating
assets. The, continuity of the said business has been uninte.rrupted to
the. present time. In ID66 , the business \'Ihich is no\y :Jlonl'oe Uniform
had a volume of business in excess of $360 000.

Respondent Clarence A. Buss is president of respondent ~Ionroe
Uniform , and his address is the same as that of ~Ionroe Uniform.
He. \Vas coowner and president of respondent ,Vilmes ' predecessor cor-
poration , Associated Rental Sen-ices, Inc. during a substantial part
of the time in I'.-hich the acts and practices charged herein occurred.
During such time , he \'Ias primarily responsible. for the formulation
and carrying out of the policies and practices of Associated Renta,
Services , Inc. , and actiyely participated therein. Following ,ViImes
purchase of the stock of Assoc.iated Rental Services , Inc. , Clarence A.
Buss became a. vice president of ,Yilmes , and of each of the predeces-
sor corporations of the respondent wholly OIyned subsidiaries 
,ViJmes. In addition. he. became the manag-er of the industrial division
of ,,\Vilmes' 1\Ionroe, Louisiana , operation. He has a. ten year con-
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sultnnt a,QTeement with "\YiJmes. rnnnin~: fl' om 1866 to la/G, Clarence'.
A. Buss, for many ~-e::ll' S and continuing to the present time. 11G8

initiated, directed, encouraged, promoted, adopted, and acquiesced
, the acts and practices charged herein.
Respondent I-Iollis Yearwooc1 is president and general manager of

respondent Independent of Arkansas, and his addrcss is the same as
that of Independent of Arkansas. He is primarily respon~'ible for the
formulation and carrying out of the policies and prflctices of In-
dependent of Arkansas , and actively participates there,in. Hollis Year-
wood , Tor many yenrs and continuing to the present time , has initinted
c1il'ectccl ~ enconfflgec1. promoted , adopted , and acquiesced in , the acts
and practices charged herein.

Respondent :N" a thaniel Cohen is president and a director of respond-
ent National ,York- Clothes , and his address is the same as that of N 
tional "'York- Clothes. He is primarily responsible, for the formulation
and carrying out of the policies nncl practices of XationnJ "'iYork-
Clothes. ftnd acti,-eJ-.- D11l'ticinates therein. SatJumiel Cohen. for many

. ~ 

.L ,
years and continuing to the present tim, , has initiated , directect en-
conraged , promoted~ adopted , and ftcqniescec1 in , the D.ets and practices
charged herein.
Respondent Douglas Parrish is president of respondent ~~\rk:1n~ns
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ipates therein. Donglas Parrish , for many years and continuing to the
present 611:'8 , has ~nitiated~ directed. encouraged , promoted , adopted
and acquiesced ill , the acts ancI practices c.bngecl herein.

Respondent ,V. ,V. ,Yatson is manage..:!' of respondent Indnstrial
Towel , and his address is the same as that of Industrirtl Towel. lIe is
primarily responsible for the. formnlation and carrying out of the
policies and practices of Industrial To\\'el , ~mcl acti' ely participates
therein. ,V. ,Y. V'\T atson , for many years and contilll1ing to the present
time , has initiated, directed , encolll'ngec1, promoted, adopted: and

acquiesced in , the l1C'ts nnc1 practices eharg.'ecl hel'e.in.
Respondent ,Yalter B. Klyce is president of \Yhite Rose Industrial

Launc1r~~ , 80:3 Y ftllCe ...~';,Tenue , ::\Iemphis , TenneE:see , and his address is
the same as that of \Yhite Rose Industrial Laundry. He created
respondent tl'llSt j Inc1nstl'ial Tol\~e1. fIe controls the formulation and
carrying out of the policies and practices of Inclnstri;11 Towe1. and
activel"t )artlci )ates therein. \\7 alter B. 1\:1\"c2 for m;lHY yea1':3 and

. " ... ...

continuing to the present time : has initiated , directed : encouraged , pro-
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moted, adopted, and acquiesced in, the acts and practices charged
herein.

Respondent Ben Levy, Jr. , is president of respondent New "\Vay, and

his address is the same as that of New "\Vay. He is primarily respon-
sible for the formulation and carrying out of the policies and practices
of New 'Yay, and actively participates therein. Ben Levy, Jr. , for many
years and eontinuing to the present time, his initiated , directed , en-
couraged , promoted , adopted , and acquiesced in , the acts and practices
charged herein. 

Respondent Jack Shields Bew is president of nonrespondent con-
spirator Little Rock Towel & Linen Supply Company, 1501 :Main

Street, Little Rock , Arkansas, and his address is the sa.me as tha.t
of Little Rock Towel & Linen Supply Company. He was president
and general manager of respondent Independent of Arkansas, during
2, substantial part of the time in whieh the acts and practices charged
herein oceurred. During such time, he was primarily responsible for
the formulation and carrying out of the policies and practices of In-
dependent of Arkansas , and actively participated therein. Jack Shields
Bew , for Inany years and continuing to the present time, has initia.ted
directed, encouraged, promoted, adopted, and acquiesced in , the acts
and practices charged herein.

PAR. 2. Various corporations not made respondents herein par-
ticipated a$ coconspira.tors with respondents in the agreement , under-
standing, combination , conspiracy or planned common course of ac-
tion or course of dealing charged herein , and performed acts and made
statements in furtherance thereof. Said coconspirators will hereinafter
be referred to as nonrespondent conspirators.

These nonrespondent conspirators include, but are not limited to
the following: City Laundry, :McGehee , Arkansas; Hm-dett Laundry,
Hot Springs, Arkansas; l\::noll Laundry, Stuttgart, Arkansas; Craig-
11ead Laundry, Hot Springs, Arkansas; Acme Industrial Laundry,
Fort Smith , Arkansas; Nelson-Huckins Laundry, Texarkana , Texf1s;

City Laundry, Camden , Arkansas; Little Rock Towel & Linen Supply
Company, Little Rock , Arka.nsas; Lucky Laundry, Crossett, Arkansas;

List Laundry, Pine Bluff, Arkansas; Acme Laundry, Harrison, Ar-
kansas; East Arkansas Linen , J onesboro , Arkansas; Industrial Uni-
form &. Towel, Tulsa, Oklahoma; Tri- State Service, Springfield
:J\lissouri; City Laundry, j\1alvern , Ar!mnsas: Tyler Industrial Uni-
form , Tyler, Texas; Industrial Towel 8.:: Uniform Service , Beaumont

Texas; and ~lalltell's Cleaners ackson. :ThIississippi.

PAR. 3. For the purpose of this complaint , the linen rental business
i:3 the service of renting: and delivering clean linens at recurrent. inter-

'-' '-'
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vals, generally of one "eek or less. The clean linens are rented and
delivered to users located in the States of Louisiana , Texas , Arkansas
and :Mississippi , among other States. The service includes the recurrent
removal and laundering of soiled linens for ,vhieh dean linens are
replacements. Linen rental users are commercial and industrial estab-
lishments, including, but not limited to , motels , restaurants, seryice
stations and factories. Linen rental articles include , but are not limited

, tablecloths , tmyels , uniforms , \yiping cloths and fender covers.
m. 4. In the course of their linen rental business, respondents and

nonrespondent conspirators regularly cause clean and soiled linens to
be transported to and from their customers ' places of business located
in the States of Louisiana , Texas , Arkansas , and ~lississippL among
other States, to and from processing plants or launderies located in
the same and other States.

Accordingly, there. has been and is now a constant , and continuous
c.urrent and fio"\v in interstate, commerce of linen supplies by and
bet\yeen respondents and their customers located in the States of Loui-
siana , Texas , Arkansas and ~Iississippi , among other States. Respond-
ents , therefore , are engaged in commerce , as ;' commerce." is defined in
the Federal Trade Commission Act.

In the course and eondud of their business in commerce respondents
and nonrespondent conspirators ha,-e been and are now in active com-
petition with one another in the linen rental business , exc~pt to the
extent that competition has been lessened, hindered, restrained or

eliminated as alleged herein.
-\R. 5. For many years, and continuing to the present time., re-

spondents and nonrespondent conspirators haTe and do no" maintain
ellectuate and cal'l'Y out , an agreement. understanding, combination
conspiracy, 01' planned common course of flction or cour:::e of dealing,
hereinafter referred to collectiyely as the. conspiracy, in the linen rent,ll
bnsiness in the States of Louisiana , Texas , Arkansas and :JIississippi
among other States , as more fully set out belo\". Respondents and non-
respondent conspirators entered into the. conspiracy at ,-arious times
and contributed to carrying it out and to its eBeets by yarious meansand methods. 

P.,\R. 6. As part of , pursuant to , and in furtherance of the con-
spiracy, respondents and nonresponclent conspirators for many years
and continuing to the present time , have agreed , conspired, combined
acqniesced and cooperated , behyeen and among themselves and others,
to allocate linen rental customers by yarions means and methods of
\vhich the follmvin!r are examples:

1. ~\gl'eed not to solicit the customers of one another;
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2. Instructed their salesmen , route salesmen and routemen not 
solicit the customers of one another;

3. Refused, directly or indirectely, to service customers seeking to
change suppliers;

4. Furnished certain customers dirty, torn or old linens wrong
sizes , short orders , late deliveries , and generally bad service to cause
such customers to return to their former suppliers, \"here such cus-
tomers were obtained by mistake or contrary to the. conspiracy;

5. Requested and secured permission to service the customers of one
another;

6. Traded customers;
7. ,Yarned one another of customers seeking to change suppliers

to give one another an opportunity to hold customers.
\R. 7. As part of, pursuant to. and in furtherance of the con-

spiracy, respondents and nollresponc1ent conspirators , for many years
and continuing to the present time , ha \'e agreed. combined , conspire,
acquiesced and cooperated , behyeC'n and among themselves and otheri3
to increase, fix and maintain linen rental selTice prices.

In furtherance of said price fixing, and in furtherance of the cus-
tomer allocation agreement set forth in Paragraph Six herein, re-

spondents anclnonrespondent conspirators ha ve met in person in vari-
ons hotels , motels , clubs, restaurants , and offices , among other places
and have communicated \\.ith one another by telephone and letter.

The. meeting plaees include , but are not limited to , the following:
Lafayette Hote1, Riverc1ale Country Club~ both in Little Rock, Ar-
kansas: El Dorado Restal1rant. Oak Tree Re~taurant. both in El Do-
rado , Arkansas; Delta Inn Cafe, Dumas

, .

Arkansas: Enmgeline I-rotel
Lafayette , Louisiana; ,Yashington- Youree Hotel , Pedro s Restaurant
Sands l\lotel , all in Shre,' eport , Louisiana: Penn Hotel , Village Res-
taurant, Rendezvous Restaurant , Saddle & Spur Restaurant, Frances
I-Iote.l , all in ~Ionroe, Louisiana.

\R. R. Contributing to the. conspiracy and to its effects , is the utili-
zation~ by re.spondents and nonresponclent. conspirators, of:

1. Customei' Se1't-ice Oonti' acts. Such contracts provide for the fur-
nishing of linen rental selTice. They contain unreasonably long initial
terms anclunl'easonably long antomatic ren6\\"nl terms , with inadequate
provision for cancellation by the customer;

2. Oovenants lYot to Compete in Employee Conti'octS. Such provi-
sions prohibit employees. after termination of employment , from eom-
peting with their former employers by \\"orking for themselves or by
working for any other linen rentnl business. Such prohibitions are
unreasonable in duration of time and in scope of territory: and
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3. Oovenan,ts Not to 001npete in Sales Oont1'acts. Such provIsIons
prohibit sellers from competing with buyers by working for them-
selves or by working for any other linen supply business. They also
prohibit such se.llers from encouraging anyone else from engaging in
the linen rental business. Such prohibitions are unreasonable in dura-
tion of time and in scope of territory.

PAR 9. The conspiracy and the acts and practices of respondents as
alleged herein, have had and do now have the tendency or effect of un-
duly hindering, lessening, restraining or eliminating competition in the
rental of linen supplies; have deprived linen rental customers of the
benefits of full and free competition and have hampered their free
choice in the selection of suppliers; are all to the prejudice and injury
of the public; and constitute unfair methods of competition and unfair
acts or practices in commerce in violation of Section 5 of the Federal
Trade Commission Act.

LETTER X
(DATE) .DEAR : The Federal Trade Commission has ordered this

coml1any and others to stop the illegal practices of allocating customers and fixing
prices. A copy of this Order is enclosed.

Under the Order , all outstanding service contracts between your company and
this company are unenforceable. We are prohibited from entering into new con-
tracts with customers. You are free to select or change your linen rental supplier
at your o,yn discretion. However, at the end of six months from your receipt
of this letter, we may again enter into customer contracts, but only for terms
up to six months.

Very truly yours,
(Preshlent Owner or Responsible Official).

LETTER Y

(DATE) .DEAR : The Federal Trade Commission has ordered this
company and others to stop the illegal practices of allocating customers and fix-
ing prices. A copy of this Order is enclosed.

Under the Order, your co"\enant not to compete with this company on termina-
tion of employment is unenforceable. We are prohibited from entering into new
employee covenants. However , at the end of one year from your receipt of this
letter, we may again enter into employee covenants, but only for periods up to
six months. These covenants may prohibit employees from serving, using or
divulging the names and addresses of customers served by them , during the six
months immediately prior to termination of employment.

Very truly yours,
(President , Owner 01' Respons1ble Official).
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LETTER Z
(DATE.

DEAR : The Federal Trade Commission has ordered this company and
,others to stop the illegal practices of allocating customers and fixing prices.
A copy of this Order is enclosed.

cnder the Order, your restrictive covenant not to compete with this company
is unenforceable.

Very truly yours
(Presiclent, Owner or Responsible Ofjic'ial.

DECISION AND ORDER IN DISPOSITION OF THIS PROCEEDING AS TO ALL
RESPONDENTS EXCEPT RESPONDENT JACK SHIELDS Bmv

The COllllllission having issued its complaint in this proceeding on
July 27 , 196i , charging the respondents named in the caption hereof
\vith violation of the Federal Trade Commission Act, and the respond-
ents having been served with a copy of that complaint; and

Upon motion of respondents and for good cause shown, the Com-
mission , having on November 17, 1967, pursuant to 9 2.!34 ( d) of its
Rules , withdrawn the matter frO111 adjudication and granted respond-
ents opportunity to negotiate , under Subpart of Part. 2 of its Rules
a settlement by the entry of a eonsent order; and

The respondents (exeept respondent J aek Shields Bew * ) and coun-
sel supporting complaint having thereafter signed an agreement con-
taininga consent order to cease and desist as to all respondents except
respondents Nathaniel Cohen , ,Yalter B. JOyce and Jack Shields Bew
an admission by the signatory respondents of all the jurisdictional
facts allged in the complaint, a statement that the signing of the agree-
ment is for settlement purposes only and does not constitute an ad-
mission by said signatory respondents that the law has been violated
as alleged in sueh cO111'plaint , and \yai vers and other provisions as
required by the Commission s Rules; and which agreement also con-
templates, and provides for , dismissal of the complaint as to signatory
respondents Nathaniel Cohen and ,Yalter B. Klyce; and
The Commission, having considered the agreement and having

accepted same, and the agreement having thereupon been placed on
the public record for a period of 30 days, now in further conformity
with the procedure prescribed in S 2.34 (b) of its Rules, the CO1mnission

hereby makes the following jurisdictional fuldings, and enters the
following order in disposition of the proceeding as to all respondents
8xcept respondent Jack Shields Bew:

*Order withdrawing complaint as to respondent Jack Shields Bew, p. 834.

418-345- 72-
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1. Respondent National ,York-Clothes Rental is a corporation or-
ganized and doing business under the laws of the State of New J er-
Bey, with its office and principal place of business located at 1100 Sher-
111an A venue, Elizabeth , New Jersey.

Thfechanics ,Vork-Clothes Rental is a Division of National 'Vork-
Clothes Rental Its office and principaJ place of business is located at
2211 Broadway Street , Alexandria , Louisiana.

Respondent \Vilmes Investment Co. Inc. sometimes he.reinafte.r
referred to as 'ViIl11es, is a corporation organized and doing business
under the la\7s of the State of Delaware, with its office and principal
place of linen rental business located at 3321 Youree Drive , Shreve-

.L T .port , -,--~OUlSl~lUl.

Respondent Alexandria Linen Service Corporation is a wholly
owned subsidiary of ,Yilmes. It is a corporation organized and doing
business under the laws of the State of Louisiana, with its office and
principal place of business located at 800 Jackson Street, Alexandria
Louisiana.

Hesponc1ent Clean Linen Service Corporation is a w ho11y owned
sl1bsidlf1ry of lVilmes. It is a corporation orgfwizec1 and doing business
unc1eT the la\Ts of the State of Louisiana , with its office and prineipal
plRce of bnsiness located at 1304 Holl:Ylloocl )1. venue, Shreveport
Louisia.na.

Respondf'Jlt Community Uniform Service Corporation is a wholly
OIyned snosic1iru'v of ,Yilmes. It is a. col'Doration org"a.nizec1 and doing

' ,

L- 
business under the la;r;s of the State of :ThIissonri. 'i'\ith its office and
principal pbee of business located at 600 South Freclonin , Long-view
Te:'::RE:.

Respondent Friedel Tolle1 Service Corpol'flction is a i\holl~7 o\'\ned
suhsic1ia.ry of "V'ililmes. It is a corporation organized and doing busi-
ness 11)1::181' the laws of the, Strtte of Lonisia,na. "lvith its office and 1)1'111-

cipnl p Tnee of bnsine~;s located at 1304 Hollywood Avenue" Shreveport
Lol'l"-' n"",",:JlcdHt,

Re.s1)ondent. Shi:eveDOl't Industrial lTniform & To\Yel Sen-ice COl'-

-. .

"lT""POl' RtJOll IS 8, \Y". Y ownec SnlJSIC Ull'~7 0 , \ 1 11).2S, J_t IS a corponrtJon
01'f~f', n1Zec1 and doill(Y business under the b" lIs of the State of Delrnnll'e:,

~. 

with its office nncl principal place of bHEiness loc~t(?c1 at 1304 I-lolly-

,\-

ood. !... V2nne , SheTeport, Louisiana.
Respondent LrtIayette Linen 8en-ice Corporation is a y,11o11y O\yned

sl1bsjc1inTY of ,:\7ilme2,. It is H. corpoTatioll organized and doing bnsiness
llIlclC:;' the b\T~; 01 the State of Louisiana, with its office Rnd principal
)lace of business located at 417 ~\

;; 

Grtll Bnchf1nan Street. Lafavette.
Louisiana.
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Respondent ~lonroe Linen Service Corporation is ft \V holly owned
subsidiary of \Vilmes. It is a corporation organized and doing business
under the laws of the State of Louisiana, with its o:fliee and principa.l
place of business located at 405 South Gra,nd Street, l\10nroe
Louisiana.

Respondent AU-State Linen Seryice Company, Inc. , sometimes here-
inafter referred to as All-State, is a, corporation organized and doing
business under the la\ys of the State of Tennessee, T.ith its office and
principal place of business located at 941 Jefferson ...-'~ venue , :l\Iemphis
Tennessee.

Respondent Independent Linen Seryice Company of Arkansas , Inc.
is a wholly owned subsidiary of :J\lemphis Stemn Laundry, a corpora-
tion which is in turn wholly owned by All-State. Independent Linen
Service Company of Arkansas , Inc. , is a corporation organized and
doing business uncler the laws of the State of .l\.rkansas , with its office
and principal place of business located at 1901 ,Y ooclrow , Little Rock
Arkansas.

Respondent Arkansas Industrial Uniform Service Company, Inc.
is a corpol'ation organized and doing business nuder the la\\"8 of the,
State of Arkansas , with its office and prineipal pbce of business located
at 723 South Broacl\\"ay, Little Rock, Arkansas.

Respondent Industrial To\\"el & Uniform Supply is a. trust orga-
nized to carryon business for its 011'11 prout 01' that of its members.
It is organized and does business uncler the ht\"\-s of the State of
Arkansas , with its office and principal plaee of business located at
32.3 Sherman Street , Little Hock , Arkansas.

Res1Jondent l': ew ,Yav Lr\.l1lldrv and Dry Cl2rmill,C;' Cornoration is

"- ,'

a COl'DOl'ation orQ:rmized and doing business uncler the laws of the State
of Louisiana , \\"'ith its ofllce and principal p1::1ce of business located at
1921 j)iarket Street , Shreyepol't , Louisiana.

Respondent :i\lonroe Uniform Seryiee, rIle. , is n coj'poriltion org-a-1 Ll l C' J "nlzeCl anL (Olllg OUSlness unCler ule Jaws 0 - tlle. i:.JLf1Ce 01 DOmSlalltl

\Iith its office and prineipal place of business located at :2600 South
Grand Street , l\lon1'oe , Louisiana.
Re~;pondent Clarenee A. Buss is president of l'e,sponclent. ::UO111'08

Uniform Service, Inc.. , and his address is the same as that of said
cornoration. He was coowne1' and president of respondent ,Yilmes

.:..

predecessor corporation , Associated Rental Services , Inc.
Respondent Hollis Yearwood was president and geneTnl manag'el.' of

respondent Independent Linen Service Compa,ny of Arkansas. Inc.
and his address is the same as that of said eorporation.
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Respondent Donglas Parrish is president of respondent Arkansas
Industrial Uniform Seryice Company, Inc. , and his address is the same
as that of said corporation.

Respondent. "V. ,V. ,Yatson is manager of respondent Industrial
Towel & Uniform Supply, and his address is the same as that of
Industrial Towel & Uniforlll Supply.

Respondent. Ben Levy, Jr. , is president of respondent New ,Yay
Laundry and Dry Cleaning Corporation , and his address is the same
as that of said corporation.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the signatory respondents , and the
proceeding is in the public interest.

ORDER

1. It ,is o7Ylerecl That respondents , National ,York-Clothes Rental , a
corporation , ,Vilmes Inyestment Co. , Inc. , a corporation , Alexandria
Linen Servic.e Corporation , a eorporation , Clean Linen SeT\Tic.e Cor-
poration , a corporation , Communi(y lTniform Service Corporation, a
corporation, Friedel Towel Servic.e Corporation , a corporation , Shreve-

l)ort Industrial Uniform 

&, 

Towel Service Corporation, a corporation
Lafayette Linen Service Corporation, a corporation , :Monroe Linen
Service Corporation, a corporation , All-State Linen Service Company,
Inc. , a corporation , Independent Linen Service Company of Arkansas
Inc.. , a corporation , Arkansas Industrial fTniform SeITice Company,
Inc. , a. corporation , Industrial Towel 8:; Uniform Supply, a trust, New
,Yay Laundry and Dry CleflllingCorporation , a corporation , :Monroe

1~niform Servic.e, Inc., a corporation, their subsidiaries, successors
assigns, officers, directors, agents , representatives, or employees, di-
rectly or through any corporate or other c1eyice , Clarence A. Buss
individually. and as an officer of ~fonroe Uniform Service. Inc.. Hollis

.' , 

Yearwood , individually, and as an officer of Independe,nt Linen Serv-

ice Company of Arkansas, Inc. , Douglas Parrish , individually, and
as an officer of Arlmnsas IndustriallTniform Service Company, Inc.
,yo ,y. ,Vatson, individually, and as manager of Industrial Towel &

niform Supply, and Ben Levy, Jr. , individually, and as an officer of

X e\\ ,Vay Laundry and Dry Cleaning Corporation, in connection
with the linen rental business in commeree , as "commerce" is defined

ill the Federal Trade Commission Act, forthwith cease and desist from

enterinQ: into , maintaining, e,ffectuating, carrying out , cooperating in

or continuing any agree,ment, understanding, combination , conspiraey,

or planned common course of action or course of dealing, between or

fll110no' any two or nlore of the said respondents or between anyone 

~ .
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more of the said respondents and one or more of any others not parties
hereto, to do or perfornl any of the following:

1. Allocating customers by any means or methods including but
not limited to the following:

a. Agreeing not to solicit customers;
b. Instructing employees, including salesmen, route sales-

men and routemen, not to solicit customers of competitors;
c. R~,fusing to service customers seeking to change

suppliers;
d. Furnishing customers dirty, torn or old linens, wrong

sizes , short orders, In,te deliveries and generally bad service
to cause such customers to return to former suppliers;

e. Requesting permission to service customers of competi-
tors;

f. Trading customers;
g. ,Yarning competitors about customers seeking to change

suppliers;
h. Holding or attending any meeting for the purpose of

agreeing upon , discussing, exchanging, distributing, relaying,
or considering allocation of customers; and

i. Exchanging, distributing, discussing, or relaying, 
telephone~ telegram, letter or in person, or by any other
means or device, information relating directly or indirectly
to alloeation of customers.

2. Fixing prices by any means or methods induding but. not
limited to the following:

a. Increasing or maintaining prices , terms , or conditions of
rental services , or adhering to or promising to adhere to prices,
terms or conditions of rental services so increased or main-
tained;

b. Holding or attending any meeting for the purpose of
agreeing upon, disc-ussing, exchanging, distributing, relay-
ing, or considering prices or price poliey of any respondent or
of one or more of any others not parties hereto; and

c. Exehanging, distributulg, discussing, or relaying, by
telephone, telegram , letter, or in person , or by any other
means or device, information relating directly or indirectly
to prices, terms or eonditions of rental servic€s.

II. It is further ordered That the respondents herein , their sub-
sidiaries, successors and assigns , individually or concertedly, and their
offieers, directors, agents, representatives or employees , directly, or
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through any corporate or other c1eyice , in connection "ith the linen
rental business in commerce , as "commeree" is defined in the Federal
Tra,c1e Commission Act, forthwith: 

1. Notify every customer served by any processing plant or
other operation located in the States of Louisiana or Arkansas
who is subject to a customer service contract containing f\, ternl
provision, that he may, during the one hundred eighty (180)
days following receipt of Letter attached hereto~ cancel , in
writing, the term provision in an)' outsta,nc1ing customer service
contract. In the event any snch custon.leT so cancels his customer
service co nt1'a ct., respondents "ill not seek any legal remedies

based upon such cancellation. The cancellation of any term pro-
vision , as provided for herein , is not intended to , and shall not
affect any cause of action bet\\'een customers and respondents as
to contractual provisions not related to the said term provision;

2. Cease and desist from enforcing any automatic renewal pro-
vision in any customer sBr"\Tice, contract. in effect on the date of
service of this Order , with any customer served by any proeeossing

plant or othe,r operation located in the States of Louisiana, or
Arkansas, not canceUBd pursuant. to Part II , Paragraph 1. , herein;

:3. Cease and desist , for a period or ten (10) yoal':3 from the date
of service of this Order , from entering into any custOlller service
contract with any customer served by any processing plant or
other operationlocatec1 in the States of Louisiana or Arkansas , the

term of which is in excess of one (1) year: P-rovided, however For
a period of one (1) year from the date of service of this Order
said one (1) year customer service contracts shall not be a nto-
mati cally renewable, and the term provision may be, cancelled by
the customer upon thirty (30) days written notice, P1' ovicled

furthe1' That upon the expiration of the said one (1) year period,
custO1ner service contracts Inay contain automatic renewal periods
which do not exceed thirty (30) days: P-rovicled further That
upon the expiration of the said one (1) year period , formal and
written customer sBryice contraet.s for special articles (not. usable

by other customers), and specifically negotiated "ith an executive
or official of the, customer , may be entered into for tern1S which

do not exceed two (2) years: PTovided furthe-r That nothing

herein shall prohibit a respondent from complying with the term
provision set. forth in an Invitation to Bid issued by 11 state or
federal gOyeTl1ment ageney ;
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4. Notify every salesman, ronte salesman, and routemen em-
ployed in any processing plant or other operation located in the
States of Louisiana or Arkansas, that he is free to solicit the
business of any and all accounts, including customers of

competitors;
5. Cease and desist frOlll enforcing any restrictive coyenant. in

effect on the date of service of this Order which prohibits any
employee who has been or is now elnployed in any processing
plant or other opeTation located in the States of Louisiana or

Arkansas, from engaging in the linen renta.l business for him.
self or for others: P1' ovided, hou.:eve7' That respondents may
enforce a restrictiye covenant which prohibits the employee, for
a period of one (1) year subsequent to the termination of his
employment, from serving, using or divulging the names and
addresses of customers served by the employee during the six (6)
month period immediately preC€ding ternlination of employment;

6. Cease and desist, for a period of ten (10) years from the
date of service of this Order, from entering into any contract
containing a restrictive convenant which prohibits , fora period
exceeding one (1) year, any employee employed in any processing
plant or other operation located in the States of Louisiana or

Arkf'vnsas , upon termination of employment., from serving, using
or divulging the names of customers not served by said employee
during the six (6) month period immediately preceding termina-
tion of employment;

7. Cease and desist, Tor a period of ten (10) years from the date
of service of this Order, from entering into any contract contain-

, ing a provision which prohibits any seller of a linen rental busi-
ness with one or more processing plants or other operations located
in the States of Louisiana or Arkansas , from engaging in the linen
rental business for himself or for others , for a period exceeding
three (3) years, or in an area extending beyond the linen rental
routes of the seller at the time of execution of the said contract;

8. Cease and desist from enforcing or entering into any con-
tractual proyision which prohibits any seller of a linen rental busi-
ness from encouraging anyone else to engage in the linen rental
business.

III. 1 t i'8 /,uJ'theT 01'Cle7' That each of the respondents herein shall
within sixty (60) days after service upon the.lll of this Order, serve
by mail or in person:
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1. On every customer served by any processing plant or other
operation located in the States of Louisiana or Arkansas , who is
subject to a customer se-rvice contract containing a term pro-
vision, the following: (a) a copy of this Order and (b) a copy of
Letter X attached to this Order, signed by the president, or
owner, or other responsible official;

2. On all of its present salesmen , route salesmen and routemen
employed in any processing plant or other operation located in the
States of Louisiana or Arkansas, and on all of its former em-
ployees who were employed in any processing plant or other
operation located in the States of Louisiana or Arkansas and
subject to a restrictive covenant imposed by said respondent, in
effect on the date of service of this Order, the following: (a) a
copy of this Order and (b) a copy of Letter Y attached to this
Order, sig11ed by the president, cr owner, or other rEsponsible
official.

IV. It is f1.l/dhe1' o1ylel'ed That each of the respondents herein shall
within sixty (60) days after service upon them of this Order, post at
all its processing plants and other operations located in the States
of Louisiana and Arkansas , copies of the Notice attached hereto marked
L\ppendix. Copies of said Notice shall , after being signed by the presi-
dent , or owner, or other responsible ofikial of respondent, be posted
and maintained for a period of one hundred eighty (180) consecutive
days in prominent, conspicuous places , including aD places where
notices to . salesmen, route salesmen, and routemen , are customarily
posted. Reasonable steps shall be taken by respondent to insure that
said Notices are not altered , defaced, or covered by any other materiaL

V. It is furt'theT oTde1'ecl That the complaint be, and it hereby is
dismissed as to respondents Nathaniel Cohen and Walter B. JOyce.

VI. It is f~,-,pthep ordered That respondent corporations herein shall
forthwith distribute a copy of this Order to all of their operating

divisions.
VII. It isf~'-'Tther onle'i'ed That the respondents herein shall within

sixty (60) days after service upon them of this Order, file with the
Commission a report in writing setting forth in detail the manner and
form in which they have complied with this Order.
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Letter X

(Company Letterhead)

(DATE. )

DEAR : This company and certain other companies engaged in
the linen and industrial uniform rental business in tIle States of Louisiana and
Arkansas have entered into a consent Order with the Federal Trade Commis-
sion , which , among other things, prohibits the allocation of cnstomers and fi.xing
of prices. Our agreement with the Commission is for settlement purposes only and
does not constitute an admission by us that the law has been violated. We are
enclosing a copy of the Order for your information.

As provided by this Order, you may at any bme during the next six months,
cancel the term provision in any contraet you now have with this company for
linen or uniform service. This means you are free to change your linen or uniform
supplier, Should you cancel , however, you will not be relieved of other obliga-
tions wbich may exist under the contract.

Very truly yours

(P1' esidenf , 01C11el' or ReslJOnsible Offic'w.l.

Enclosure.

Letter Y

(Company Letterhead)

(DATE. )

DEAR : This company and certain other companies
engaged in ,the linen and industrial uniform rental business in the States of
Louisiana and Arkansas have entered into a consent Order with the Federal
Trade Commission which , among other things , prohibits the allocation of custom-
ers and fixing of prices. Our agreement "ith the Commission is for settlement
purposes only and does not constitute an nc1mi8sion by us that the law has heeD
violated. \Ve are enclosing a copy of the Order for your information.
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Employees presently employed by this company are free under this Order 
solicit the business of any and all accounts, including customers of competitors
of this company.

Any restrictive covenant this company may enforce or enter into, is limited by
the Order to one year following termination of employment and to the customers
served during the last six months of your employment with our company.

Very truly yours

Enclosure.
(President, Owner or Responsible Officlal.

APPENDIX

NOTICE
TO ALL SALESMEN ROUTE SALESMEN AND ROUTEMEN

PURSUANT TO a Consent Order Agreement between this company
and the Federal Tra de Commission

THIS COl\iPA~Y IS PROHIBITED , among other things, from having any ar-
rangement , agreement or understanding with any other linen rental or in-
dustrial rental company, about the servicing of any customer or about
prices or rates of rentals to any customer.

YOU ARE FREE to solicit the business of any and all accounts , including cus-
tomers of competitors of this COl1111any.

(Employer. 

Dated:
(Representative. ) (Title.

This notice must remain posted for 180 consecutive days from the date of
posting, and must not be altered , defaced or covered by any other material.

ORDER ,VITHDR...-\.WING COMPLAINT AS TO R.ESPONDEXT Bmv

MAY 7 , 1968

The Commission having simultaneously herewith issued its deci-
sion and order in disposition of this proceeding as to all respondents
except respondent Jack Shields Bew; and it appearing to the Com-
mission that it would not be in the public interest to adjudicate the
issues raised as to this individual respondent:

I tis onle1? That the complaint be, and it hereby is , withdrawn as
to respondent Jack Shields Bew without prejudice to the right of the
Cormnissiol1 to bring a new proceeding if the facts should so justify.
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IN THE ~IATI'ER OF

~IAX ADEL~IAN FURS, INC. , ET AL.

CONSENT ORDER , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF THE

FEDERAL TRADE COl\Il\IISSION AND THE YGR PRODUCTS LABELING ACTS

Docket 0-1331. Oom,pla-int, May 1968-Deaision, May i, 1968

Consent order requiring a New York City manufacturing furrier to cease mis-
branding and falsely invoicing its fur products.

CO:l\IPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fur Pro duets Labeling Act, and by virtue of the authority
vested in it by said Acts, the Federal Trade Commission , having rea-
son to believe that :M:ax Adelman Furs, Inc. , a corporation, and :Max
Adelman, individuaJly and as an officer of said corporation , herein-
a.fter referred to as respondents , have violated the provisions of said
Acts and the Rules and Regulations promulgated under the Fur Prod-
ucts Labeling Act, and it appearing to the Commission that a proceed-
ing by it in rC'sl)f~t thereof \voulc1 be in the public interest , hereby is-
sues its complaint stating its charges in that respect as follows:

PARAGRAPH 1. Respondent ~fax Adelman Furs, Inc. , is a corpora-
tion organized , existing and doing business under and by virtue, of
the lnws of the State of New York.

Hespondent :Max Adelman is an officer of the said corporate re-
spondent. He formulates, directs and controls the acts, practices
and policies of the said corporate respondent including those herein-
after set forth.

Respondents are manufacturers of fur products ,,"ith their office
and principal place of business located at 330 Seventh A venue N ew
York , New York.

PAR. 2. Respondents are now , and for some time last past have been
engaged in the introduction into commerce, and in the manufacture
for introduction into commerce, and in the sale , advertising:, and offer-
ing for sale in commerce , and in the transportation and distribution
in commerce, of fur products; and have manufactured for sale , sold
hc1vertisec1 , offered for sale, transported and distributed fur products
which have been made in whole or in part of furs \vhich have been
~hipped and received in commerce as the terms "commrce.

" "

fur
and " fur product" are defined in the Fur Products Labeling Act.
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P .AR. 3. Certain of said fur products were misbranded in that they
were falsely and deceptively labeled to show that fur contained therein

,,'

as natural , when in fact such fur was pointed , bleached , dY0d , tip-
dyed , or otherwise artifically colored , in violation of Section 4 (1) of
the Fur Products Labeling Act..

PAR. 4. Certain of said fur products were misbranded in that they
were not labeled as required under the provisions of Section 4: (2)
of the Fur Products Labeling Act and in the manner and form pre-
scribed by the Rules and Regulations promulgated thereunder.

AJ.110ng such misbranded fur products, hut not limited thereto, were
fur products with labels which failed to disclose that the fur contained
in the fur products was bleached , dyed , or otherwise arti:Heally colored
,y hen such was the fact.

PAr.. 5. Certain of said fur products were misbranded in violation
of the Fur Products Labeling Act in that they were not labeled in
accorc1a.nce with the Rules and Regulations promulgated thereunder
in the following respects:

(a) The term "blended" was used on labels as part of the informa-
tion required under Section 4(2) of the Fur Products Ln.beling Act
and the Rules and Regulations promulgated thel'e1.1llder to describe
the pointing, bleaching, dyeing, tip-dyeing~ or othenyise artifical
coloring of furs, in violation of Rule 19 (f) of said Rules and
Regulations.

(b) The term "natural" was not used on labels to describe. fur prod-
ucts which were not pointed , bleached, dyed, tip-dyed, or otherwise
artifically colored, in violation of Rule 19 (g) of said Rules and
Regulations.

(c) Information required under Section 4(2) of the Fur Products
Labeling Act. and the Rules and Regulations promulgated thereunder
\vas not set forth in the required sequence , in violation of Rule 30 of
said Rules and Regulations.

PAR. 6. Certain of said fur products "ere falsely and deceptively
invoiced by the respondents in that they were not invoiced as required
by Section 5 (b) (1) of the Fur Products Labeling Act. and the Rules
and Regulations promulgated under such Act.

Among such falsely and deceptively invoiced fur products, but
not limited thereto , were fur products covered by invoices which
failed:

1. To show the true animal name of the fur used in any such fur
product.

2. To disclose that the fur c.ontained in the fur produc.t was bleached
dyed , or otherwise artificially colored , when such was the fact.
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3. To show the country of origin of imported fur used in any such
fur product.

PAR. 7. Certain of said fur products were falsely and deceptively
invoiced with respect to the name or designation of the animal or ani-
mals that produced the fur from which the said fur products had
been manufactured ill violation of Section 5 (b) (2) of the Fur Prod-
ucts Labeling Act.

An10ng such falsely and deceptively invoiced fur products, but not
limited thereto , were fur products which were invoiced as "Sable.

when , in fact, the fur contained in such products was not ;' Sable."

PAR. 8. Certain of said fur products were falsely and deceptively
invoiced in that said fur products "ere invoiced to sho\V that the fnl'

contained therein "Was natural, when in fact such fur \Vas pointed
bleached, dyed , tip-dyed, or otherwise artificially colored , in violation
of Section 5 (b) (2) of the Fur Products Labeling Act.

PAR. 9. Certain of said fur products \Vere falsely and deceptively
invoiced with respect to the name of the country of origin of imported
furs used in sueh fur products , in violation of Section 5 (b) (2) of the
Fur Products Labeling Act.

Among such falsely and deeeptively invoiced fur products , but. not
limited thereto

, "-

ere fur procluets invoiced to shmv the. name of the
country of origin of furs contained in such fur products as the rnited
States when the country of origin of such furs was, in fact, Norway.

m. 10. Certain of said fur products \yere falsely and decepti,-ely
invoieecl in violation of the Fur Products Labeling Aet in that they
were not invoieed in aeeordanee with the Rules and Regulations pro-
nlulgate,d thereunder in the following respeets:

(a) The term "blended" \Vas used on invoices as part of the infor-

mation required under Section 5(b) (1) of the Fur Pro duets Labeling
Act and the R,ules and Regulations promulgated thereunder to de-
scribe the pointing, bleaching, dyeing, tip-dyeing or otherwise, arti-
ficial coloring of furs , in violation of Rule 19 (f) of said Rules and
Regulations.

(b) The term "natural" was not used on invoices to describe fur
products which were not pointed , bleached , dyed , tip-dyed , or otlwl'-
wise artificially colored , in yiolation of Ru1e 19 (g) of said Rules cllld

Regulations.
PAR. 11. The aforesaid acts and practices of respondents , as herein

alleged , are in violation of the Fur Products Labeling Ad and the
Hules and Regulations promulgated thereunder and constitute unfair
methods of eompetition and unfair and deceptive acts and praetices in
commerce undeT the Federal Trade Commission Act.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of eertain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint ,yhich the Bureau of Textiles and Furs
proposed to present to the Commission for its consideration and which
ir issued by the Commission, would charge respondents with violation
of the Federal Trade Commission Act and the Fur Products Labeling
Act; and

The respondents and counsel ror the Commission having thereafter
executed an ngl'eement containing a eOl1sent order, an admission by
the respondents of all the jurisdictional racts set rorth in the afore-
said draft of eomplaint~ a statement that the signing or said agreement
is for settlement purposes only and does not constitute an admission
by respondents that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Commis-
sion sRules; and

The Commission hfwing thereafter considered the matter and having
determined that it had reason to believe that the respondents have
violated the, said Acts, and that complaint should issue stating its
charges in that respect , and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
ror a period of thirty (30) days, now in rurther conformity with the
procedure preseribed in S 2. 34 (b) or its Rules , the Commission hereby
issues its complaint, makes the rollowing jurisdietional findings, and
enters the following order:

1. Respondent l\lax Adelman Furs , Inc. , is a corporation organized
existing and doing business under and by virtue of the laws or the
State or New York , with its offiee and principal place or business lo-
cated at 330 Seventh A venue , New York, New York.

espondent l\Iax Adelman is an officer of said corporation and his
address is the same as that or said corporation.

2. The Federal Trade Commission has jurisdiction or the subject
matter or this proceeding and of the respondents~ and the proceeding
is in the public interest.

ORDER

I tis onZeTed That respondents l\lax Adelman Furs , Inc. , a corpora-
tion, and its officers , and :Max Adelman , individually and as an officer
or said corporation , and respondents ' representatives , agents and em-
ployees , directly or through any corporate or other device, in connec-
tion \yith the introduction , or manuracture for introduction, into COffi-
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merce, or the sale, ndvertising or offering for sale in eOl11merce , or the
transportation or distribution in commerce, of finy fur product; or in
connection with the manufacture for sale, sale, advertising, offering for
sale, transportation or distribution of any fur product which is made
in "hole or in part of fur which has been shipped and received in
commerce; as the terms "eommerce " "fur" and "fur product" are
defined in the Fur Products Labeling Act, do forthwith cease and
desist from:

A. ~Iisbranding any fur product by:
1. Representing, directly or by implication, on a label

that the fur contained in any fur product is natural when
such fur is pointed , bleached , dyed, tip-dyed, or otherwiseartificially colored. 

2. Failing to affix a label to such fur product showing in
words and in figures plainly legible all of the information
required to be disclosed by ea.c.h or the subsections of Section
4 (2) of the Fur Products Ln beling Act.

3. Setting forth the term "blended" or any term of like
import on a label as part of the information required under
Section 4: (2) of the Fur Products Labeling Act and the Rules
and Regulations promulgated thereunder to describe the,
pointing, bleaching, dyeing, tip-dyeing, or otherwise artificial
coloring ,of furs contained in such fur product.

4. Failing to set forth the term "natural" as part of the in-
formation required to be disclosed on a label under the Fur
Products Labeling Act and the Rules and Regulations pro-
11lulgated thereunder to describe such fur product which is
not pointeel , bleHche.d , dyed , tip-dyed , or otherwise artificially
colored.

5. Failing to set forth information required under Section
4(2) of the Fur Products Labeling Act and the R.ules and
Regulations promulgated the.reundei' on 2t label in the se-
quence required by Rule 30 of the aforesaid Rules andRegulations. 

B. Falsely or deceptively invoicing any fur product by:
1. Failing to furnish an invoice, as the term "invoice" is

defined in the Fur Proc1ncts Labeling Act, showing in words
and figures plainly legible all the information required to be
disclosed by each of the subsections of Section 5 (b) (1) of
the Fur Products Labeling' Act.

2. Setting forth on an invoice pertaining to such fur prod-
uct any fa,lse or deceptive information with respect to the
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name or designation of the animal or animals that produced
the fur contained in such fur product.

3. Representing, directly or by implication , on an invoice
that the fur contained in such fur product is natural when
such fur product is pointed, bleached, dyed, tip-dyed, or

otherwise artificially colored.

'"'

4. nlisl'epl'esenting in any manner , on an invoice, directly
or by implication , the country of origin of the fur contained
in such fur product.

5. Setting forth the term "blended" or any term of like
import as part of the information required under Section
5 (b) (1) of the Fur Products Labeling Act and Rules and
Regulations promulgated thereunder to describe the point-
ing, bleaching, dyeing, tip-dyeing, or otherwise artificial
coloring of furs contained in such fur products.

6. Failing to set forth the term ;;natnral" as part of the
information requil'ed to be disclosed on an invoice under the
Fur Products Labeling Act and the R,ules and Regulations
promulgnted thereunder to describe such fur product which is
not pointed , bleached , dyed , tip-dyed , or otherwise artificially
colored.

It is further ordered That the respondent corporation shall forth-
with distribute. H, copy of this Order to each of its operating divisions.

1 tis fu-i'ther oi'deTecl That the respondents herein shall , within sixty
(60) days after service upon theln of this order, file with the Com-
Inission a report in writing setting forth in detail the manner and
form in "which they have complied with this order.

IN THE nlATTER OF

A:NIERTCAN l\fOTORS CORPOR.ATION ET AL.

ORDER OF DISi\IISSAL , ETC. , IX REGARD TO THE ALLEGED "VIOLATION OF SEC.

2 ( a ) OF THE CLA YTOX ACT

Docket ,35"'

/. 

Col/lplctint, Jan. 1959-Decision , May 8, 1968

Order setting aside , pursuant to it decision of cnited States Court of Appeals,
Sixth Circuit, 384 F. 2d 247, an amended order dated October 7, 1965, 68

C. 87 , and dismissing the complaint therein.

ORDER DIS::\IISSIXG CO:\IPLAIXT

Respondent having filed in the United States Court of Appe,als for
the Sixth Circuit a petition to review and set aside the amended order
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to cease and desist issued herein on October 7, 1965 (68 F. C. 87) ;
and that court on September 29 , 1967 (8 S.&D. 556), having issued
its opinion and order remanding the proceeding to the Federal Trade
Commission for dismissal of the co111plaint ; nd the Supreme Court
having denied a petition for a writ of certiorari on April 8 , 1968 , 390

S. 1012;

It is opde'l'ed That the complaint in this matter be, and it hereby
, dismissed.

IN THE ~lA TTER OF

Al\1ERIOAN SAVINGS LIFE INSUR,ANCE CaMP ANY
ET AL.

CONSEXT ORDER, ETC. , IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COl\Il\IISSION ACT

Docket C-1332. Oom,plaint , May B, 19GB-Decision , May 8, 1968

Consent order requiring a Phoenix, Ariz., mail-order insurance firm to cease

misrepresenting its insurance policies by using " :Military Life Insurance
Policy,

" "

Military Department" and similar terms in its advertising, failing
to disclose that the insurance offered is not government sponsored or
approved, and using application forms which indicate the policy is already in
force.

COl\IPLAINT

Pursuant to the provisions of the Federal Trade Commission Act , as
that Act is applicable to the business of insurance under the provisions
of Public Law 15 , 79th Congress (Title 15 , U.S. Code, Sections 1011 to 
1015, inclusive), and by virtue of the authority vesteclin it by said Act
the Federal Trade Commission, having reason to believe that .lunericttn
Savings Life Insurance Company, a corporation , and Frihoff N. Allen
individually and as an officer of said corporation , hereinafter referred
to as respondents, have violated the provisions of said Act, and it
appearing to the Col1ll11ission that a proceeding by it in respect
thereof would be in the public il1terest, hereby issues its complaint
stating its charges in that respect as follows:

PARAGRAPH 1. Respondent American Savings Life Insurance Com-
pany is a corporation organized, existing and doing business under
and by virtue of the laws of the State of Arizona, with its principal
office and place of business at 3336 North 7th Street, in the city of
Phoenix , State of Arizona.

Respondent Frihoff N. Allen is an officer of said corporation. He
formulates, directs and controls the acts and practices of said corpora-

418-345--72----
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tion, including the acts and practices hereinafter set forth. His address
is the same as that of said corporate respondent. 

~R. 2. Respondents are now , and for some time last past have been
engaged as insurers in the business of insurance in commerce, as '; com-
111erce" is defined in the Federal Trade Commission Act. As a part of
said business in "comm8rce " said respondents have entered into in-
surance contracts with insureds located in various States of the United
States other than the State of Arizona in which States the business
of insurance is not regulated by State law to the extent of regulating
the practices of said respondents alleged in this complaint to be illegal.

PAR. 3. Respondents , in conducting the aforesaid business , ha ve sent

and transmitted , and haye caused to be sent and transmitted , by means

of the United States mails and by various other means, letters , appli-
cation forms, contracts, checks, completed preendorsed policy forms
and papers and documents of a commercial nature from their place
of business in the State of Arizona to purchasers and prospective pur-
chasers located in various other States of the United States and have

thus maintained a substantial course of trade in said insurance con-
tracts, policies and other papers and documents of a commercial
nature in commerce between and among the several States of the

United States.
PAR. 4. Respondent American Savings Life Insurance Company is

licensed , as provided by State law , to conduct the business of insurance
only in the States of Arizona and Utah. Said respondent is not now
and for some time last past has not been , licensed as provided by State
law to conduct the business of insurance in any State other than the
ones de.si,gnated in this paragraph.

PAR. 5. Respondents have solicited business by n1ail in various States
of the United States in addition to the States named in Paragraph
Four above. As a result thereof, they have entered into insurance con-
tracts with insureds located in many States in which they are not
licensed to do business. Said respondents ' business practices are , there-

fore, not regulated by State law in any of those States in which respond-
ents are not licensed to do business as they are not subject to the
jurisdiction of such States.

PAR. 6. In the course and conduct of the, said business, and for the
purpose of inducing the purchase of said policies , respondents have
made numerous statements and representations concerning said poli-
des by Ineans of circular letters , policy forms , ownership certificates
allotment forms and other advertising material disseminated through-
out various States of the United States. Three. mailings were used to
11cit purchases of policies. The original mailing of said ach.ertising
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material consisted of n, transmittal window envelope with the name and
address of the beneficiary as printed on the policy 101'111 plainly visible

as follows. 
The envelope described and pictured above contained a "Deal'

Parenf' type form letter , "\yhat purported to be a valid completed
insurance policy, a so-called O\ynership certifieate and a postage, paid
self-addressed return envelope directed to the company's "M:ilitary
Department" as shown below.

The form letter was addressed to and conta.ined the names and home
address of the parents or other relatives of newly inducted servicemen.
The name of the serviceman appeared as the "insured" on the face of
the policy form , together with the name of the beneficiary, a policy
number, dispatch date, face amount of the policy, and signatures and
titles of the secretary and president of the corporation.

The second mailing did not involve the use of a preenc1orsecl com-
pleted policy form but did inelude a transmittal envelope

, "

Dear
Parent" letter, a return envelope bearing the desigmttion ":Thfilitary
Department " and a copy of a form titled "Allotment Certificate " as

shown below.":
The third mailing was substantially the same as the second except

for a slight ditl'erence in the ';Allotment Certificate" form.
PAR. 7. By and through the use of the aforesaid acts, practices, state-

ments and representations and others of a similar nature and import
respondents have represented , directly or by implication:

1. That the insurance offered for s~Je by respondents was being made
available to servicemen by the United States Government; or that
said insura.nce had been approved , endorsed or recOlllmendecl by the
United States Government.

2. That the insurance offered for sale by respondents was initiated by
the serviceman named as the "insured" therein or was issued with his
knowledge and consent.

3. That the policy form offered and sent to the addressees was a
valid , completed insurance policy in force at the time of its receipt.

4. That the insurance offered for sale by respondents would be is-
sued regardless of the military status or duty assignment of the
insured.

PAR. 8. In truth and in fact:
1. The insurance offered for sale by respondents was not being made

available to servicemen by the United States Government n~r had

*Pictorial material omitted in printing.
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said insurance been approved , endorsed or recommended by the UnitedStates Government. 
2. The insurance offered for sale by respondents was not initiated

by the serviceman named as the "insured" therein and it was not
issued with his knowledge or consent.

3. The policy fOl'lll offered and sent to the addressees was not an in-
surance policy in force at the time of its receipt; on the contrary, saiel
policy form was merely a proposed or sample policy which did not
become effective until the required premium and certificate were re-
cei ved from the addressee.

4. The insurance offered for sale by respondents was not issued re-
ga,rdless of the military status or duty assignment of the insured.

Therefore, the statements and representations as set forth in Para-
graphs Six a.nd Seven hereof WE're, and a.re , raIse , misleading and
deceptive.

PAR. 9. In the conduct of its business , at all times mentioned here-
, respondents ha.ve been in substantial competition, in commerce

with corporations, firms and individuals in the sale of insuranc~ of
the sa.me genera.l kind and nature as that sold by respondents.
PAR. 10. The use by respondents of the aforesaid fa.lse, mislead-

ing and deceptive statements , representations and practices has had
a.ncl now has, the capacity and tendency to mislead members of the
purchasing public into the erroneous and mistaken belief that said
statements and representations were a.nd are true and into the pur-
chase of substa.ntial quantities of respondents ' policies by reason of
said erroneous and mista.ken beliefs.

PAR. 11. The a.foresa.id acts and pra.ctices of respondents , as here-
in alleged, were all to the prejudice and injury of the public and of
respondents ' competitors and constituted unfair methods of competi-
tion in commerce a.nd unfair and deceptive acts and pra.ctices in com-
merce, in violation of Section 5 of the Federal" Trade Commission
Act..

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with 
copy of a. draft of complaint which the Bureau of Deceptive Practices
proposed to present to the Commission for its consideration and which
if issued by the Commission, would charge reEpondents \\"ith violation
of the Federal Trade Commission Act; and
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The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by the
respondents of all the jurisdictional facts set forth in the aforesaid
dra.ft of complaint , a. statement that the sig11ing of said agreement is
for se,ttlelnent purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such complaint
and waivers and other provisions as required by the Commission
Rules; and

The Commission having thereafter considered the matter and hav-
ing c1etC'rnlinC'c1 thflt it h;tcl reason to belieye that the respondents have
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed sueIi agreement on the public record for
a, period of thirty (30) clays , now in further conformity Irith the pro-
cedure prescribed in S 2.34 (b) of its Rules, the Commission hereby
issues its complaint, makes the following jurisdictional findings, and
enters the following order: 

1. Respondent ,l\..meriean Savings Life Insurance Company is a
corporation organized , existing and doing business under and by virtue
of the laws of the State of Arizona, with its principal office and place
of business locateel at 3336 North 7th Street, in the city of Phoenix

,-., 

btate 0 ~ i..nzona.
Respondent Frihoff N. Allen is an officer of said corporation and his

address is the same as that of said c.orDoration..I..

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proce'eding and of the respondents, and the proceeding is
in the. nubJic interest..I..

ORDER

I t 'is ordered That respondents Anlerican Savings Life Insurance

Company, a corporation, and its officers , and Frihoff N. Allen, indi-
vidually and as an officer of said corporation , and respondents ' agents
representati,-es and employees, c1imctly or indirectly through any
corporate or other device, in connection 'yith the advertising, offering
for sale , sale or distribution of any insurance policy or policies , in com-
merce, as "commerce" is defined in the Federal Trade Commission Aet,
except in those states where respondents are licensed and regulated by
State law to conduct. the business of illsnranee~ do forthwith cease and
desist from:

1. Using the expressions "Special $10 000 :i\lilitary Life Insur-
ance Policy,

" "

Allotment Certificate "J\1ilitary Department
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No :Military R.estrictions~' or any other words or terms of similar
import or meaning.

2. Using any letter or other solicitation material in contacting
parents or other relatives of members of the Armed Forces of
the United States which does not reveal in a prominent place , in
clear language and in type at least as large as the largest type
used on said material; (a) that the insurance. offered for sale by
respondents is in addition to , and separate from , the insurance
made available to servicemen by the United States Government;
(b) that said insurance has not been approved or recommended
by the lTnited States Armed Forces or any agency of the United
States Government; and (c) that said insurance is being offered
without the knowledge or consent of the serviceman who appears
as the insured the.rein. 

3. Using any policy form or similar document, prior to the

receipt by respondents of the required premium , which contains
the name of the insured~ designation of the beneficiary, policy
number, or signature of any representative of respondents ~ or
which contains any indicia of an executed, in force insurance

policy.
4. Representing, directly or by implication , that the insurance

offered for sale by respondents has been made available by, or
has been approved, e.ndorsed or recommended by, the United
States Government or any agency or office thereof.

5. :Misrepresenting in any manner the conditions or circum-
stances under which such insurance was initiated or issued.

I t is f'u.1'the1? 01'Clel' That the respDndent corporation shall forth-
with distribute a copy of this order to each of its operating divisions.

It i8 fu1?thel' oi'CZered That the respondents herein shall , within sixty
(60) days after service upon them of this order, file 'with the Com-
mission a. report in writing setting forth in detail the manner and
form in which they have complied with this order.

IN TI-IE 1\:L-\ TTER OF

ARK-LA-TEX ,VAREHOUSE DISTRIBUTORS , INC. , ET AL.

ORDER OF DIS:;\IISSAL , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF SEC.

2 (f) OF THE CLAYTON ACT

Docket 7592. Amendc(l CO 111 plaint , Mar. S, 1960-Decislon, Jlay , 1968

Order terminating a proceeding against nine distributors of automotive parts
for allegedly inducing discriminatory prices from their suppliers, principal
respondent has been dissolved.
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A::.\IENDED CO::\IPLAINT

The Federal Trade Commission , having reason to believe that the
party respondents named in the caption hereof, and hereinafter more
particularly designated and described , have violated and are now
violating the pr0\7jsion~ of subsection (f) of Section 2 of the Clayton

, Act, as amended by the Robinson-Patman Act (D. , Title 15

Sec. 13), hereby issues its complaint stating its charges with respect
thereto as follo\ys :

P A&.~GR,~PH 1. Respondent Ark-La- Tex ,y arehous~ Distributors
Inc. , hereinafter sometimes referred to as respondent Ark-La- Tex
is a corporation organized , existing, and doing business under and by
virtue of the la.ws of the State of Texas, with its principal office and

place of business located at 310 Grand A venne , Paris, Texas.
espondent Ark- La- Tex , although using corporate form , is a mem-

bership organization , organized, maintained, managed , controlled and
operated by and for its members. The membership of respondent Ark-
La- Tex is composed of corporations, partnerships, and individuals
whose business consists of the jobbing of automotive products and
supplies.
Respondent Ark-La-Tex, as constituted and operated, is lwn\yn

and referred to in the trade as a buying group.
ill. 2. The follo\ying respondent corporations and individuals

sometimes hereinafter referred to as respondent jobbers, constitute
respondent Ark - La- Tex :
Respondent Automotive Appliance Company, Inc. , is a corpora-

tion organized, existing, and doing business under and by virtue 
the laws of the State of Texas , with its principal office and place
of business located at 1820 Canton Street. Dallas. Texas.
Respondent Auto Parts & Equipment Co., Inc. , is a corporation

organized , existing, and doing business under and by virtue of the
laws of the State of Oklahoma, with its principal ofiice and place of
business located at 18 North Ninth Street, Duncan , Oklahoma.

Respondent Ferguson Auto Supply Co. , Inc. , is a corporation or-
ganized , existing, and doing business under and by virtue of the htws
of the State of Texas, with its principal office and place of business
loeated at 1710 Avenue J, Lubboek , Texas.

Respondent Harold , Inc. , is a corporation organized , existing, and
doing business under and by virtue of the laws of the State of Louisi-
ana , with its prineipal offiee and place of business located at 1112 Oak
Avenue, Lafayette, Louisiana.
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Respondent Ada l\lotor Sales, Inc. , is a corporation organized , ex-

isting, and doing business under and by virtue of the. la'\ys of the

State of Oklahoma, with its principal office and place of business

located at 209 East :Main , Ada , Oklahoma.
Respondent Standard Parts Co. of How;ton , Inc. , is a col'poration

organized , existing, and doing business under and by virtue of the
laws of the State. of Texas , \vith its principal ofl1ce and place of busi-

ness located at 1602l\lc1Cinney, :Houstol1 , Texas,

Respondent Tri-State Automotive Co. , Inc. , is a corporation orga-
nized , e:-:isting, and doing bu8ine,ss under and by yirtue of the laws

of the State of Louisiana , with its principal office and place of business

located at 953 Louisiana A venue , Shreveport, Louisiana.
Respondent 'Vest-brook Supply Co. , 1nc.. is a corporation orga-

nized , existing, and doing business under and by virtue of the la\VS of
the State of Arkansas, \yith its principal office and place of business

located at 3rd and I-1azel Streets , Texarkana , Arkansas;

Respondents Rezi J. Cogdell , Louis ,V. Barnett 2 and Eleanor R.

Bradshaw are copartners doing business under the :firm name and

style of Cogdell Auto Supply Co. , a partnership, with their office and

principal place, of busine,ss located at 301 Calhoun Street, Fort ,y ol'th

Te,xas.
Respondents Leo 1-1. Brac1sha\\" , Sr. , and Eieanor R. Bradshaw are

copartners doing business under the firm name and style of Cogdell

Auto Supply Co. , a partnership, \vith their of11ce and principal place

of business located at 1004 FranldinA\'enue , "\Vaco , Texas.
Respondents John A. Scarborough and R. Leon Hodges are copart-

ners doing business under the firm name and style of Grand Auto
Parts , a partnership, with their office and principal place of business

located at 310 Grand Avenue, PaTis , Texas.

Respondents Gene l\Iahanay and F. ,Y. l\lahanay are copartners

doing business under the firm name and stJle of l\lahanay Brothers
Auto Parts, a partnership, with their office and principal place of
business located at 21E. Frisco Avenue, Clinton, Oklahoma.

Respondents H. R. ,Yilson : Patricl): Ferehill, and Jack ,V. Durrett
Sr. , are copartners doing business under the firm name and style. of

l\It. Pleasant Sen~ ice. Parts Company, a partnership, "\vith their ofEce

and principal place of business located at 312-14 North Jefferson
l\lt. Pleasant , Texas.

1 The correct name of respondent is Westbrook Supply, Inc., as noted in the initial
decision.

2 The correct name of respondent is Louie W. Barnett, as noted in the initial decision.
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Respondents Henry C. Nichols and Percy E. Nichols are copartners
doing business under the fi1'1n name and sty Ie of Nichols Brothers , a

partnership, with their office and principal place of business located
at 310-12 ICansas , Chickasha , Okla.homa.

Respondents ,Yallace :fir. Fontaine and Patrick Ferchill are copart-
ners doing business under the firm name and style of Reliable NIotor
Supply Company, a partnership, with their office and principal place
of business located at 301 East Broadway, Gladewater, Texas.

Respondents Patrick Ferchill , Vic Ferchill , and Joe Ferchill are co-
partners doing business under the firm name and style of Reliable
~10tor Supply Company, a partnership, with their office and principal
place of business located at 201 South High , Longview, Texas.

Respondents Sam Bonham and Charles Strickland are copartners
doing business under the firm name. and style of Sulphur Springs Parts
Company, a partnership, with their office and prineipal place of busi-
ness located at l\Iain Street, Sulphur Springs , Texas.

Respondent Aubrey ",V. Byrd 3 is a sole 
proprietor doing business

under the firm name and style of Byrd Service Parts , with his prin-
cipal office and place of business loeated at 605 East Erwin Street
Tyler, Texas.

Respondent \Yilfred L. Smith is a sole proprietor doing business
under the firm name and style of The :Motor Supply, with his prin-
cipal office and place or business loeateel at 124 North Lafayette , :Mar-
shall , Texas.

Respondent ,V. E. Sells is a sole proprietor doing business under
the finll name and style of Sells Auto Supply, with his principal office
and place of business located at. 519-23 East IGeberg, ICingsville
Texas.

Respondent James E. 1Yalker is a sole proprietor doing business
under the firm name and style of ,Valkel' Auto Parts , with his princi~
pal office and place of business loeated at 407-:1:11 East Third Street
Big Spring, Texas.

Respondent Dee \Vhite is a sole proprietor doing business under the
firm name and style of '\Vhite Auto Supply Company, with his prinei-
pal offiee and place of business loeated at 107 Charlevois Street
Henderson , Texas.

PAR. 3. The respondent jobbers set forth in Paragraph Two have
purchased and now purchase in commerce from suppliers engaged 

3 The correct name of respondent is William Aubrey Byrd , flS noted in the initial
decision.
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commerce numerous automotive products and supplies for use, con-
sumption , or resale within the lTnited States. Respondent jobbers and
said suppliers cause the products and supplies so purchased to be
shipped and transported among and between the several States of
the United States from the respective State or Sta,tes of location of
said suppliers to the respectin~ different States of location of the said
respondent jobbers.

PAR. 4. In the purehase and the resale of said automotive products
and supplies , respondent jobbers are in active competition \"lith inde-
pendent jobbers not affiliated with respondent Ark-La-Te,x; and the

suppliers selling to respondent jobbers and to their independent jobber
competitors are in aetive eompetition with other suppliers of similar
automotive produets and supplies.

PAR. 5. Respondent Ark-La- Tex , since its formation in 1!)48 , has been

and is now maintained, managed , controlled , and operated by and
for the respondent jobbers set forth in Paragraph Two and each said
respondent has participated in , approved , furthered , and cooperated
with the other respondents in the carrying out of the procedures and
activities hereinafter described.

In praetiee and effect , respondent Ark-IJa- Tex has been and is now
serving as the medium or instrumentality by, through, 01' in conjunc-
tion with , which said respondent jobbers exert the influenee of their
combined bargaining po',\er on the competitive suppliers hereinbefore
described. As a part of their operating procedure , said respondent
jobbers clirect the attention of said suppliers to their aggregate pl).r-
chasing power as a buying gronp and , by reason of such , have know-
ingly demanded and received , upon their individual purchases dis-
eriminatory prices , discounts, allowances , rebates , and terms and con-
ditions of saIe. Suppliers not aeceding to snch demands are usually
replaced as sources of supply for the commodities eoncerned and such

market is dosed to them in fa, or of such suppliers as can be and are
induced to afford the discriminatory prices, discounts, allowances
rebates , and tenl1S ~nd eonc1itions of sale so demanded.

Respondent jobbers demand that those suppliers who sell their prod-
ucts pursuant to a quantity discount sehedule shall consider their sev-
eral purchases in the aggregate as if made by one purchaser and grant
quantity discounts , alloy,ances , or rebates on the resultant combined
purchase volume in accordance with said suppliers ' sehedule. This
procedure e.ffeets a discrimination in price on goods of like grade and
quality between respondent jobbers and competing independent job-
bers whose quantity discounts , allowances, or rebates from such sup-
pliers are based upon only their individual purehase volumes. FrOln
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other suppliers the respondent jobbers demand the payment or allow-
ance of trade discounts , allowances , or rebates which such suppliers
do not ordinarily payor allow to jobber customers. This procedure
effects a discrimination in price on goods of like grade and. quality
between respondent jobbers and competing independent jobbers who
are not afforded such trade discounts , allowances , or rebates.

,Yhen and if a demand is acceded to by a particular supplier, the
subsequent purchase transactions between said supplier and the in-
dividual jobber respondents have been and are billed to , and paid for
through, the aforesaid organizational de,vice of respondent Ark-La-
Tex. Said corporate organization thus purports to be the purchaser

\yhen in truth and in fact it has been and is now serving only as agent
for the several respondent jobbers and as a mere bookkeeping device
for facilitating the inducement and receipt. by the aforedescribed
respondent jobbers of the price discriminations concerned.

PAR. 6. Respondents have induced or received frOlTI their suppliers
in the manner aforedescribed , favorable prices , discounts , allowances
rebates , terms and conditions of sale which they knew or should have
known constituted discriminations in price prohibited by subsection
(a) of Section 2 of the Clayton Act, as amended by the Robinson-
Patman Act.

PAR. 7. The effect of the knowing inducement or receipt by respond-
ents of the discriminations in price as above alleged has been and

may be substantially to lessen , injure, destroy, or prel,-ent competition
between suppliers of automotive products and supplies arid between
respondent jobbers and independent jobbers.

PAR. 8. The foregoing alleged acts and practices of respondents in
knowingly inducing or receiving discriminations in price prohibited
by subsection (a) of Section 2 of the Clayton Act, as anlended by
the Robinson-Patman Act , are in violation of subsection (f) of Section
2 of said Act.

1111'. Hugh B. H el17~ and 1111' Roy O. Paln'ier, Jr. supporting the
complaint.

Fishe?' 1/1 cLaug hlin H a1' ?'ison Paris Texas , by il11'. J. D. ill 
Laughlin originally counsel for all respondents except respondents

ill1'. J aclc, TV. D1.trrett, S1' 1111'. Dee 1Vhite , IVestbl'ook Supply, Inc.
and i1l1'. Leo H. B1'Ctdsha~o , S1'.

Goodwin Owcin Tyler, Texas , for respondent i11T. Jack TV.

Drtu' l'ett , Sr.
1li?. Gonlon R. TIT ellbol'n Henderson , Texas, for respondent illr.

Dee 1Vhite.
Smith Sandel' son Texarkana , Arkansas, for respondent TVest-

b?ook Supply, Inc.
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INITL\L DECISION BY EDWARD CREEL, HEARING EXAMINER

FEBRUARY 18 , 1965

The Federal Trade Commission on September 22 , 1959 , issued its
original complaint and on niarch 8, 1960, its amended complaint
against the respondents herein , charging them with knowingly induc-
ing or receiving discriminations in price prohibited by subsection (a)
of Section :2 of the Clayton Act, as amended by the Robinson-Patman
Act, in violation of subsection (f) of Section :2 of the Clayton Act, as
amended. The complaint charged specifica.lly that the respondent job-

. bel's induced manufacturer-suppliers of automotive products and
supplies to grant preferential prices to theIll for the commodities they
purchased through their "' holly owned and controlled organization
Ark-La-Tex 1V arehouse Distributors , Inc. The complaint alleged that
the effect has been and may be to adversely affect competition between
suppliers of automoti\Te products and supplies , and between respond-
ents and competing inclepe,ndent jobbers.

After the ans\"'\ers \ye,re filed , the case was tried t\nd an initial de-
cision was issued October 13 , 1961

, '

which included an order prohibiting

respondents from inducing or receiving price discriminations. On
June 5 , 1963 (62 F. C. 1557J, the Commission vacated the initia.l deci-
sion and remanded the case to the hearing examiner, ordering that the
hearing examiner Iurt her consider this matter in the light of the opin-
ion of the Court of Appeals in Al1wlnb'i' a 111oto'i' Parts , et ell. v. 

309 F. 2d 213 (1~)(',:~), \yhich \yas issued subsequent to the initial decision
herein , and that the new initial decision inclnc1e specific findings and
references to the evidence reJiec1l1pon "ith respect to nIl issues 111c1 Hel-
ing five specified issues, and provide for the reception of such further
evidence as may be necessary. A prehearing conference and hearings
"ere thereafter held and the record was closed October 23 , 1964.

Thereafter, proposed findings of fact , conclusions of b\Y , and order
were filed by the parties on December 10, H) ()4, and replies thereto
were also filed. Such proposals , including supporting briefs , h11\-e been
considered , and those findings not herein adopted either in form or in
substance, are rejected as not being supported by the record or as in-
volving immaterial matters , and the hearing examiner, having con-
sidered the entire recorcl herein , makes the following findings of fact,
conclusions drawn thel'efrOln , and order:

FINDINGS OF FACT

In this industry, which includes respondents and is sometimes re-
ferred to as the automotive aftermarket industry, manufacturers gener-
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ally sell to wholesalers , wholesalers sell to dealers , and dealers sell to
motorists. There are two leyels of wholesalers; one is the warehouse
distributor who ~:eneraJ1v sells onlv to the other level of wholesalers

~ .

known .as jobbers find bath levels of wholesalers buy from
nlannfacturers.

Respondent Ark - La- Tex ,Yarehouse Distributors, Inc. , hereinafter
sometimes referred to fiB Ark-La- Tex , ,yas a Texas corporation with
its principal office and place of business located at 310 Grand Avenue
Patis, Texas. This corporation was dissolved on i\Iay 1, 1963 , under
the Texas la,,\'s and no longer exists. (Exhibit A to motion filed
August. 31 , 1964.

,A_t the time of the issuance of the complaint in this proceeding, or
for a substantial period of time after its organization , the niembers of
Ark-La-Tex were as foJlows:

Respondent Automotive Appliance Company, Inc. , a Texas corpora-
tion, with its prineipal office and place of business located at 1820 Can-
ton Street, Dallas , Texas.
Respondent Auto Parts &: Equipment Co. Inc. , an Oklahoma

corporation, with its principal office and place of business located at
18 North Ninth Street, Duncan , Oklahoma.
Respondent Ferguson Auto Supply Co. , Inc. , a Texas corporatioD1

with its principal office and place of business loeateel at 1710 A venue J,
Lubbock , Texas.

Respondent Harold , Inc. , a Louisiana corporation , with its principal
office and place of business located at 1112 Oak Avenue , Lafayette
Louisiana.

Respondent Ada l\lotor Sales , Inc. , an Oklahoma corporation , with
its principal office and place of business located at 209 East l\lain , Ada
Oklahoma.

Respondent Standard Parts Co. of Houston , Inc. , a Texas corpora~
tion , with its principal office and place of business located at 1602
)IcIGnney, Houston , Texas.

Respondent Tri-State Automotive Co. , Inc. , a Louisiana corpora-
tion , with its principal office and place of business located at 953
Louisiana Avenue, Shreveport, Louisiana.

Respondent 1Vestbrook Supply, Inc. (erroneously named in the
complaint as 1Vestbrook Supply Co. , Inc. ), an Arkansas corpora-
tion , with its principal office and place of business located at Third
and Hazel Streets , Texarkana, Arkansas.

espondents Rezi J. Cogdell , Louie ",V. Barnett (erroneously named
in the complaint as Louis \iV. Barnett), ~nd Eleanor R. Bradshaw
eopart.ners~ doing business under the firm name and style of Cogdell
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Auto Supply Co. ,,-ith their office and principal place or business 10-
cateel at 301 Calhoun Street , Fort"'iV orth , Texas.

Respondents Leo H. Bradshaw, Sr. , and Eler.nor R. Bradshaw
copartners , doing business under the firm name and sty Ie of Cogdell
Auto Supply Co" with their office and principal place of business lo-

cated at 1004 Franklin Avenue , ,Yaco , Texas.

Respondents John A. Sc~ll'borough al1c~ R. Leon Hodge8 , copartners

eloin. .Q' blsiness under the firm name and style cf Grand Auto Parts.0 ~
ith their office ancllwincipcl1 place or bnsin88s located at 310 Grand
venne , Paris , Texas.
Respondents Gene jUahanay and F. "\' . l\Iahmlay:, copartners , doing

business under the fir111 name and style, of JHahanay Brothers Auto
Parts, ,,-ith their office and principal place of business locutecl at 215
Frisc.o Avenue, Clinton , Oklahoma.

Respondents 11. R.. ,Yilson, Patrick Ferc.hill , and Jack ",V. Durrett
Sr., copartners , doing busine,ss uncleI' the firm name and style of !\it.
Pleasant Se,ryice Parts Company, with their office and 'principal place

of business located at 312-14 North Jefferson, lilt. Pleasant , Texas.
Respondents Henry C. Nichols and Percy E. NichoJ~, copartners

doing: business under the firm name, and st-de, of Nichols Brothers.
ith their office and Drinci )al Dlace. of business located at 310-1:2

...

ICansas , Chickasha , Okhthoma.
Respondents \Valbce :1\1. Fontaine ~nd Patrick FerchilL copartn2rs

cloil1!t business under the firm name and style of Reliable ?101:01'

Supply Company, with their office and principal place 0:( business

lccatec1 at 301 East. Broadway, Glade-water, Texas.

Respondents Patrick Ferchill , \Tic Ferchill , and J 00, Fm.'ChilJ. co-

partners , doing business uncleI' the finll l1C1me and sty Ie of Reliable,

lotOl' Supply Company, with their office ~nc1 principal place of

business Joe-flied Gt 201 South High , Longview , Texas.

Respondents Sam Bonham and Charles Strickland, copartners

doinG: business uncleI' the firm name and style of Sulphur Springs
Parts Company, with their office and principal place of business 10,

cated f!t l\Iain Street, Sulphur Springs, Texas.
Respondent '\Villianl Aubrey Byrd (e1'roneon21y named in the com.

plaint as Aubrey ",V. Byrd), a sole proprietol'j doing business under
the firm name and style of Byrd Service Parts, \lith his principal

office. and place of business locate,d at 605 East Erwin Street ~ Tyler.

Texas.
Respondent ,Yilfred L. Smith, a sole proprietor, doing busine::;s

under the firm name and style of The :Motor Supply, with his principaJ

office and phce af bU'3iness located at 124 North LaInyette , J\1:arshall

Texas.
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Respondent ,V. E. Sells , a sole proprietor , doing business under the
firm name and style of Sells Auto Supply, with his principal office

and place of business located at 519-:23 East Kleberg, IGngsville
Texas.

Respondent James E. ,Valker, a sole proprietor, doing business
under th~ firnl name and style of ,Yalker Auto Parts, with his prin-
cipal office and place of business located at 407-411 East Third Street
Big Spring, Texas.

Respondent Dee ,Yhite, a sole proprietor , doing business under the
firm name and style of ,Yhite Auto Supply Company, "lith his prin-
cipal ofl1ce and place of business located at 107 Chnrlevois Street
Henderson , Texas. (Answers, CXs 4, 602.

ATl:c-La- Tex ,vas l11r"intained , managed, controlled , and operated by
and for the members above-named , and each member actively par-
ticipated in , approved , furthered , and cooperated with the other mem-
bers in carrying out the acts and practices hereinafter found which
were knowingly designed and intended to induce the. granting or dis-
criminatory and illegal prices , discounts, allo"\'Iances, rebates , terms
and conditions of sale to the members. Such participation included
service as officers and c1irectOl\; of AI'1\:- La - Tex and as members of

;'i' l" ' llnitteec.: o
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At dl times , the. jobber-members had complete control of their cell-
t:!:al organization , )Ll'k-Lu- Tex. Each member of Al'k-Lft- Tex lias 
director of Ark-La- Tex , and i'tll or the business of Ark-La- Tex lIas
conducted 1""\7 its board of directors. The membel'shi ), as ft I\"'hole, fjl)-

proved the f~cceptance o:r new lines of ll1erchallc1i~e and the tenns and
conditions with respect the:i:eto; and approved the admission of new
members. The members retained the right to withdrR"\v 11'0111 the group
at any time and to dissolve the corporation. The, members of ..'-b'k- La-
Tex were corporations~ partnerships, and individuals whose business
eonsi::t.ed principally of the jobbing of automotive products and sup-
plies. ~\rk-La-Tex , as constituted and operated, "as known and re-
felTed to in the trade as a buvin Q: ,Q,TO1.1D. C:X:s 1 9, 172-

~,~ 

.L. ,
The. lIleTnbers of Ark-La, Tex purchased in interstate eOll11l1erce

from suppliers engngecl in interstate commerce numerous antornotiye
products and snpplies for resale "ithill their trude, areas. (ex:::. 36-
143 , 1~14- , 601, 608. ) One situation which shO\\'s that the members
were , in fact, the buyers from suppliers rather tb,all Ad\:- Lfl- Tex. and
that Ark-La-Tex , the. members of Ark-La-Tex , and the Sllpplie.rs all

rec.ognized this fact , "Was tl, dispute. which arose regarding the accept-
ance of a ne\y grOl~p member as a customer of one. of the suppliers. In a
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letter from the supplier to Ark-La-Tex , dated :M:arch 11 , 1954, it was
stated:

Acceptance of a new group member is at our discretion , and until we can talk
with the Ferguson Auto Supply, we will not aceept Ark-La-Tex purchase orders
for this new member. (OX 183-

In a letter of Th1arch 16 , 1955 , the member wrote to this supplier:

Enclosed is our signature on your form #4427.
,Ve want to protest again the fact that we are not allowed to buy through

Ark-La-Tex ' arehouse Distributors, Inc. , our buying group.
Your line is included in our group and we are buying your merehandise and

have been for years. There is no real re::.son why we should not be allowed to
buy through our group in order to obtain the better rebates that are extended
to others. (CX 183-B. )

On :March 18, 1955 , the president of Ark-La-Tex wrote to this
supplier:

I ha,e a copy of the letter )fr. Fred Pinkston, of Ferguson Auto Supply,
Lubbock, Texas , wrote you on )Iareh 16, with refel'enee to buying Federal- JIogul
through Ark-La-Tex.
As you know, Mr. Pinkston has been a member of our organization for quite

some time, and I am at a loss to understand why you do not honor Ark-La-Tex.

purchase orders issued by him.
Since I am completely in the dark on this situation, I shall appreciate your

bringing me up to date. (OX 183-

The Jllembers and suppliers caused the automotive, products and
supplies , so purchased , to be shipped and transported among and be-
t\ye.en the several States of the lTnited States from the respective
State or States of location of the suppliers to the respective dift'el'ent

States of location of the members. (CXs 5 , 150.

The members of Ark-La-Tex , in the purchase and resale of auto-
Jllotive products and supplies, \yere in active and substantial competi-
tion with other corporations , partnerships , firms , and individuals who

ere also engaged in the purchase and resale of such automotive prod-
ucts and supplies of like grade and quality, in interstate commerce
which automotive products and supplies had been purchased IrOJll the
same and competlllg sellers. It is appa-rent frOJll the nature of the auto-
motive jobbing business and from the testimony of jobbers that auto-
motive jobbers located in the same. towns and even those located in
eities as large as Dalla.s are in competition with each other in such
towns and cities selling to dealers and fleets. (Tr. 129 , 599 , 648 , 704
754 , 782 , 820 , 1503 , 1548. ) The suppliers selling to the members and
to their competitors were also in aetive and substantial competition
with other suppliers of like or similar automotive products and sup-
plies in interstate commerce. (Tr. 212, 368 , 445 , 537, 585.
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The member-o"\vners organized, maintained, controlled, and op-
erated Ark-La- Tex for the purpose of inducing the granting or al-
lowance of lower and more fa varable prices by manufacturers and
sellers of automotive products and supplies. It was a membership
corporation serving only members. Participation of the members in
the net income of Ark-La-Tex was based on a percentage of their in-
dividual purchases through the group organization. (CX 2: Tr. 1241.)

Ark-La- Tex had no capital stock, and the purpose of its organiza-
tion was not to make a profit as a corporation but. , as stated in the, by-
laws

, "

The purpose of this association shall be to purchase from
manufacturers goods, \yares and merchandise for such of its mem-
bers who desire the same, in order to receive quantity-purchase dis-
counts or prices. " It \vas referred to in its bylf\wS as an association and
was referred to by its members as an nssoeiation , and its directors
were referred to as members. (CXs 1 , 2. ) The ownership of Ark-La-
Tex \vas not a transferable asset of its members ancl membership
in Ark-La-1'ex was not subject to sale or transfer. (CX 2-

The members paid an entrance fee. which ",vas sometimes referred
to as a "deposit " and such funds \VeTe used by )~,-rk-La-Tex to pay for
the products ordered h:- its members. One l'E'~ult. of this met hod of in-
ventory financing ,vas that the products ordered by the members ,Y8l'
paid for in a d \~ance. (eX 2- F. )

In accordance ,,-ith its b~~ht\Ys , Ark-La- Tex did not order prod-
ucts except. upon preTious order from its members , until after it had
established a, ,,-arehouse. ~c\.fter it commenced '\val'ehousing products
some orders \vere sent by Ark-La- Tex to the suppliers. (eX 2- ) Ark-
La- Tex did not enter into a contract for the purchase of products from
suppliers l1n1ess nt least 7.:5 percent of its members voted to accept the
contract and unless at least 75 percent. of its members voted to sup-
DOl't the line. luk-La-Tex did not enter into contracts until it had
the agreement just stated (CX 2-D), and, in nccorcbncE' \yith the
bvhtws, the members became bound by such contracts. (OX 2-1. ')0.1 

, -

Ark-La, Tex did not deal \yith or sell to any jobbers except its own
me,mber-owne.rs. (1'1'. 149, 1812.

Certain suppliers granted annual volume discounts to joblJer-Cus-
tomeI's. At the end of the year a. discount \yas rebated to these cus-
tomers based on their volume of purchases during: the preceding year.
It had been one of the original purposes in organizing Ark-La-Tex to
enable its members to receive the benefit of the aggregate, quantity
of purchases made, by all of its members from suppliers who granted
volume discounts or who could be persuaded to grant such disoounts.
(eX 2-A. Through the operation of Ark-La-Te.x as their buying

418-345--72----55
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agent, the members were granted a volume discount by certain sup-
pliers based on the total volume of purchases of all the members. This
percentage discount "as greater than the percentage discount which
would have been granted by the suppliers based on the individual

volume of purchases made by each member and was greater than
the percentage discounts granted to independent jobbers who com-
peted with the members of Ark-La- Te,x. (CXs 79, 127, 150-A to
150- , 151 , 276-79; Tr. 105.
It was the regular procedure for the members, acting through

Ark-La- Tex, to either notify or allow competing manufacturers of
various lines of automotive products and supplies to submit prices
and to 'appear before the members of the. group. The so-called "prod-
uct committee" of Ark-La- Tex first investigated the lines. If the lines
were acceptable to this committee, it related its approval to the presi-
dent. of ~~rk-La- Tex , "ho in turn , notified the suppliers to appear be-
fore the group members and explain their group deals. The members
then considered the o:fl:'ers and voted to accept certain of the lines to
the exclusion of the lines of these. manufacturers ' competitors. A
majority vote of 75 percent ,ras necessary before the lines were. ap-
proved and adopted as group lines. Although it ~-as not a rigid
requirement that the membe.rs handle all of the group lines, in actual
pradice almost all of the members of t.he group purchased and sold
the particuJar manufacturers ' lines aeC€pted and handled by the group.
(CXs 6-29.
,Yhen and if a demand "Ias acceded to by a particular supplier

the subsequent purchase transactions betwee.n the supplier and the
indi\-idual melnbers "ere bille.d to and paid for through the organiza-
tional device of ~L~l'k- La-Tex which purported to be the purchaser
"hen in fact. it had been. and was. serving only as agent for the. seT-

, '--' .. 

eral mmnbe.rs and as a, device for faeilitating the inducement and
receipt by the membeTs of the price discriminations coneerned. In
ejfect, the members were pooling their bargaining po"\\er to obtain
better deals than they could obtain separately. (CXs 1 , 2.

The members ordered the lines , which were. billed to Ark-La- Tex
from their suppliers by using a standard form of order blank The
suppliers granted to the respondents discounts and rebates on their
purchases in va-rious ways. Some suppliers deducted the discount and
billed Ark-La- Tex at "net priee ; some gave the discounts on the face.

of the invoice; and some allowed rebates at various intervals of time.
Ark-La-Tex, in turn , billed its members monthly and remitted the
rebates due the members semiannually. (CXs 2, 3 , 35; Tr. 50- , 91

103 1228. )



ARK-LA-TEX WAREHOUSE DISTRIBUTORS, INC. , ET AL. 859

846 Initial Decision

After a. seller s line was accepted by Ark-La.- Tex , notice was sent
to all members giving full information as to the contract terms agreed
upon. These notices were in the form of "Approval Sheets" which were
supplied to the members. Each member was supplied with a discount
book in which all these group arrangements were kept. vVhen pur-
chasing lines not handled by Ark-La-Tex, the members dealt directly
"ith the suppliers. (CXs 36-143 185-C; Tr. 45 , 72, 79 , 113 , 124, 625,
772, 799 1166 1186 1199 1218.

There were approximately 115 suppliers that sold the group lines
to respondents, Rnd the purchases of the members of group lines
through or from Ark-La-Tex \' ere substantial. (Tr. 1211.) The. re-
bates and discounts received from the various suppliers by respondents
on these purchases 'were also substantial. For the years 1955 through
1960 , they were as follows:

Group n:batcs in Group rebates
Years Group purchases dol1ars as percentage of

purchases

1905__

- --- ----- - - --- - -- --- - -

$696 17. $87, 713. 12.

1956___- -- -- 

--- - - -- - - -- --- - 

704 , 48. 86, 091. 12.

1957 - - - - - - - - - - - - - - - - - - - - - - - - 759 203. 103 0" 13,....Uc

1958_- - - - - - - - - - - - - - - - - - - - - - - 0;)7 324. 147 538. 13.

1959__- - ---- 

- -- - - - ---- - ---- -

;)15 ;)97. 222 623. 14.

1960_- - - - - - - - - - - - - - - - - - - - - - - "143 360. 219 498. 15.

(CXs 30- , 145-50- , 597 , 599, 604.

The figures for several months of 1961 showed a comparable volume
and percentRge rebate. (CXs 607-09.

A. substantial number of lines accepted by the group were not
stocked in the group warehouse. ,Yhen a member wished to purchase
products from the warehouse , an order was sent to Ark-1..a- Tex , which
either procured the merchandise fl'Olll the supplier or filled the order
from its o\yn \yarehouse stoek. ,Yhen R delivery had been made., AI'1\:-

1..a- Tex billed the member receiying the merehanc1ise. l\Iany suppliers
also "drop shipped" directly to the members. Approximately 48 per-
cent of the members' purchases through Ark- La- Tex were "drop
shipped" to the members. Each member settledlllonthly with Ark-La-
Tex for his own individual purchases. The group office , in turn , made
monthly settlements "ith the suppliers for the aggregate purchases oJ
all members and semiannua.lly distributed to the membe,rs all djs-
counts and rebates received , less operating expenses, in proportjon to
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the amount of each member s individual purchases. (CXs 2 , 3; Tr. 50-
91- 147 1226 1241.)

The members demanded that those suppliers who sell their prod-
ucts pursuant to a quantity diseount schedule consider their several

purchases in the aggregate, as if made by one purchaser , and grant
quantity diseounts, allowances , or rebates on the resultant combined
purchase volume in accordance with said suppliers ' schedules. This
procedure effected a discrimination in price on goods of like grade and
quality bet~Yeen members of Ark-La-Tex and competing independent
jobbers ,yhose qua11tity discounts, allowances, or rebates recei\-
from such suppliers were based upon only their individual purchase
volumes. From other suppliers , the members demanded the payment
or allowance of trade discounts, allowances, or rebates which such

suppliers did not ordinarily pay or allow to jobber-customers. The
members demande,d that Ark-La-Tex be classified as a warehouse dis-
tributor. This procedure effected a discrinlination in price on goods of
like grade and quality between the members and competing inc1epend-

put jobbeTs who ,yere not afforded such trade discounts , allowances , or
rebates. (CXs 6-29.

Almost all of the lines handled by Ark-La- Te:: were purchased at the
equivalent of ,varehouse distributor prices. (Tr. 12:29.

The volume rebate granted by certain suppliers to members "as a
retroactive volume rebate based upon the aggregate purchases of all
the members. Typical of such practices was the agreement with Stand-
ard :L\fotor Products , Inc. , which generally maintained a slieling scale

of volume rebates on net amount purchased per year as follolrs:

Under: Percen t

$1,800----- - --- --- -- --- 

------ --- --- -- ---- -- -- -- --- - ---- ------ -----

800 

------- - -- ---- --- ------ -- - - -- --- -- - -- - --- -- -- --- ------ -----

$4,200__------ ------------ --- -

~ --- -- - -- - -- - --- -- - ------ --- ------

200----- --- 

--------------- --- ------ --- --- - - - --- - ------ --- -----

$9,000------- -- - -- 

------------- -- - --- --- - -- - - -- - - - - ----------- ---

$12 000 - -- - - -- - 

------ -- - --- --- -- - -- - - - - - - - - - - - - -- - - -- - - - - - - - - - - ---

$25,000 --- --- 

--------- --- ----- ---- --- --- -- - -- -- -- - - ------- -- - -----

$50.000-- -- - -- - -- 

------------ ---- --- - -- --- -- - - - - - - ---- - -- ----- ----

$75,000 -- 

---- -- ---- ------------ ------ --- -- - -- - -- --- --- ----- -------

$100,000 - - 

-- - - - - -- - -- - - - - - --- - - - - - -- - - - - - - - -- - - - - - - -. - - - - - - -- - - --- ..,

In the case of Ark- La- Tex , the:::e rebates were not based on the pur-
chases of the indi,.idual member, but instead were based upon the
total purchases of all the members of the group organization. (CXs

i") .1 ;---g n
0:.. I ')- -:t:

, ~. / ,

,-t)o

ynle11 Arlc-La-Tex made payment to this supplier for purcha~es
mnde during the month by the members. it "\I-as permitted to deelliei'.

the. maximum rebate of 20 percent on paying the invoices. \Vhile the
a~~regate nurchases of the memlJel':3 reached the maximum volume of

~ ~ ...
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$100 000 required for the :20 percent discount, no individual nlember
purchased near this amount.. In fact, in 1959 the purchases of only
two members reached the. 1 () percent bracket, two reached the 15 per-
eent bracket , one member earned no discount whatever , and yet all
members received the maximum 20 pe-rcent volume rebate. In the same

. trading area there \yere competitors of respondent members purehas-
ing Inerchandise of like grade and quality from Standard Motor
Products , Inc. , \yho receiyed no discount, or a lower discount , based
upon the actual amount of their Qlyn individual purchases as provided
by Standard's volume re.bate discount schedule. (CXs 276. 278: Tr.
463-502. )

Certain manufacturer-suppliers sold their products on a two-price
basis. Jobbers were sold at a, price that is generally termed as the job-
ber price. A discount of approximately 20 percent was offered toa
class of customers generally termed ,,-arehouse distributors. ~lembers
of Ark-La- Tex , purchasing through Ark-La- Tex , purchased at a price
approximately 20 percent lo"er than the normaI jobber price, said

price being termed the "arehonse distributor price. (CXs 36-148
150-A through 150- , 203 ~ 231 , 278- 284 292 , 626-1492.

Independent jobbers , competing with members of Ark-La-Tex and
purchasing products of like. grade. and quality as those purchased by
members of Ark-La-Tex , purchased at the normal jobber price. In-
dependent jobbe:rs purchased said products at the jobber prices during
the same time period that members of ~~\.Tk-La-Tex purc.hasecl said
products through .:lrk-La- Tex at 20 percent discount off the jobber

(CX 0'1

:/- ' -- 

:I~- 00pl'lces. ~ 

..;.. :..

, ..;..0 :"0 , ~ I - , I , ~()D

, :..... , 

:"u 

One of the matters that. \' as of concern to the Conrt of Appea.ls in the
Alhambra. c~se , \yhich the Commission referred to in its remand orde.r
was whether the jobber-members of the buying-group organization
involved in that case "-ere~ in fact, the. buyers from the manufac-
turers and ,,-ere, accordinglY, the recipients of the redistribution dis-
count. or 1vhether the Q:rouD-buyinQ" orzanization should be considered.J.. . 
under the statute to be the buyer. In this case , it is clear from the
original plan of the buying organization , as ,,-ell as the methods em-
ployed in its operation , that the members of the organization \yere
the buyers. It is not. necessary to disregard the fiction of the separate
corporate entity of Ark- La- Tes

, \"\ 

hic.h c.oulc1 be done, because it is
obvious that it was org' anized solely as a buvim! aQ'ent for the members.Co-' 

., 

L-' ~
Originally, the orders "ere actua.lly sent by the members to the sup-
pliers and the goods "ere ordered in the name of the members. So by
any standa-rd , since the goods weTe. bought by the members and the
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discriminatory discounts "ere paid to the members 'after subtracting
expenses, it is clear that the members \\ere, in fact, the buyers. (CX 2.

nother issue which conce.rned the court in the Alhwm,bl'acase was
\vhether the price differentials before the court were cost justified
within the meaning of the first proviso of Section 2 (a) of the Clayton
Act. In this case the custs to be compared are the costs of suppliers
in manufacturing, selling, or delivering to independent jobbers who
competed with the me,mbers of Ark-La- Tex and the costs incurred by
these supplie.rs in selling the members of Ark-La- Tex. There is no
indie-ation that any goods \yere manufactured specially for either group
of eustomers , since both purchased suppliers ' regular lines. The evi-
dene-e does not-indie-ate any substantial difference in the costs of sel1ing
to the classes of buyers. In some instances it appears that the sup-
pEers ' salesmen called on the members less frequently than other job-
berB , but this applied only to a fe'." suppliers. The suppliers maintained
sales representatives to call on members purchasing through Ark-La-
Tex , and to call on direct-buying, competing jobbers. These sales rep-
resentatives generally treated these h\'o classes of customers about

the same way. Since Ark-La-Tex did not employ salesmen, all sales
work , stock checking, explaining, and other missionary work , that \,as
clone had to be clone by the suppliers ; salesmen who were in many in-
stances also required to call regularly on Ark-La- 'Iex in Paris , Texas
as ,yell as to attend to the sales and promotional meetings held for the
members of Ark-La- Tex. ('II'. 1631 , 1701- , 1756 , 2006.

Respondents contend that the furnishing of catalogs to the group
nwmbersthrough the group-buying organization resulted in a savings.
Ark-La- Tex neither printec1nor caused to be printed any price lists
or catalogs for its manufacturer-suppliers products. All Pl'ice lists and
e-atalogs relating to products that members purchased through Ark-La-
Tex were provided by the manufacturer-suppliers. In many cases the
manufacturer-suppliers distributed the price lists and catalogs dire,ctly
to members of Ark-La-Tex. (Tl'. 67:2, 1635 , 1703-0+., 1756 , 1801-0"1

1857, 2007.

I t is contended with regard to the portion of purchases w hieh was

\yaTehousecl by Ark-La- Tex that such \yal'ehousing resulted in 
sa\-ings to suppliers as opposed to shipments made directly to the
independent jobbers. ,Yhile. it might appear at first blush that this
is true, an analysis of the jobber agreements with suppliers, in the
record , will show that whe,n the jobber buys a smaller quantity than the
seller \vill ship from the factory or when for some other reason the
buyer desires not. to recel've direct. shipments he pays a higher price-
usually about 5 percent-for the privilege of buying through a factory
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warehouse or through a eommercial warehouse so that the granting of
the privilege of buying in small quantities from the suppliers does not
result in additional eosts to the suppliers.

It is also contended that there was a difference in transportation

eosts to the suppliers , but if the independent jobber purehased suffieient
quantities to obtain a supplier s prepayment of freight, whieh was
in many instanees 200 pounds , the independent jobber had the freight
paid by the supplier the same as the members of Ark-La- Tex, regard-
less of whether the shipment went to the Ark-La-Tex warehouse or di-
reedy to the member. If the independent jobber bought less than the
minimum amount required to obtain freight, then the jobber paid
the freight whieh, of eourse, was not a cost to the supplier. (Tr.
1638- , 1706- , 1759- , 1849- , 1856. ) Bills were sent to Ark-
La-Tex and were paid by Ark-La-Tex , but eopies of all bills ,,-ere sent
to the members who ordered the merehandise. It would thus appear
that there was no saving in billing eosts to the suppliers by yirtue of
the bills haying been paid by Ark-La-Tex.

It appears from the foregoing that there is little, if any, differenee
between costs of selling and delivering to independent jobbers and
to members of .

..-\..

rk-La-Tex. In any event , sneh difference could not.
approximate the discounts-usually about 20 percent-which were

granted to the members of Ark-La-Tex. Even if all of the costs which
Ark-La-Tex incurred, including its payments to members for
attending meetings, could be considered as costs which suppliers would
haye borne but for the existence of Ark-La-Tex , the costs would still
not have approached the amount of the discounts , beeause approxi-
mately 11 to 12 percent of net purchases ,,-as rebated to the members.
There are references in this cleeision, and contentions by the parties
with respect to the similarity of the functions of Ark-La- Tex to the
functions of a so-called legitimate warehouse distributor. This 
brought about , in part , because many of the discounts received by the
members of Ark-La-Tex ,,-ere referred to by the suppliers and by the
members as warehouse distributor discounts. It is also true that some of
Ark-La- Tex s functions were similar to the functions of the \\(wehouse
distributor , but the relevant comparison of costs ,,-ere those which the
sellers incurred in dealing with independent. jobbers and with re-
spondents beeause the complaint alleged that the independent jobbers
who pay higher prices ,\yere the competitors of respondents.

The members of Ark-La-Tex at all times had complete kno\vledge
or had access to complete knowledge of every detail of the operations
of Ark-La-Tex. Al'k-La-Tex furnished each member with a monthly
report, shO\ving purehases of eaeh member from eaeh supplier. Twice
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a year Ark- La- Tex furnished each member \-dth a statement showing
Ark-La-Tex s expenses and each member s "profif' on the lines which
the member had purchased through Ark-La-Tex during the preceding
six-month period. Twice a year Ark-La- Tex rebated to each member
the difference bet\\'een the discriminatory and preferential ,,-arehouse
distributor functional allowance granted to members on the product
lines "\yhich they purehased through Ark-La- Tex and the normal jobber
priee, less the member proportionate share of Ark-La- Tex
expenses. Each year Ark-La-Te.x furnished eaeh member "\vith a certi-
fied audit of its operations for the. year. (CSs 2-1; Tl'. 92-94: , 1785-
1880- 9092 075-76.

From time to time each member of ~\..rk-La- Tex "as provided in
writing with a. complete description of the terms and conditions of
sale, on the items that the members purchased through .Axk-La-Tex.
The prices were described in terms of discounts off the jobber prices.
TheTe.fore, eac.hmember of Ark-La-Tex knew not only the prices paid
on purchases through )l..rk-La-Tex , but also exactly how much more
advantageous these prices were than the prices generally paid by non-
affiliated , competing jobbers. (CXs 13-143; Tr. 79 , 87, 88 , 1810.

Approximately 48 percent of the. members purchases through Ark-
La- Tex did not pass through J.rk-La- Tex s \'":arehonse in P~tris , Texns.
These products "ere shipped c1ire,ctly from the suppliers to the 111elll-

bel's. This type of shjpping is soE1etimes called drop shipping. In-
depenc1e, , c.ompeting, direct-buying jobbers "e-re also shipped
directly, although they could in some instances take delivery at a
"a.re,house. Dea.ling "ith the, members of Ark-La-Tex did not save
the,se suppliers money in warehousing, handling, or shipping because
Ark-La- Tex neither warehoused, handled nor shipped these prod-
ucts. (CAS 36-143 604-06; Tr. 145-49 1898.

Ark-La- Tex did not. maintain delivery trucks. All products pur-
c hasec1 by the members through Ark-La - Tex ,,-ere either drop shipped
directly from the manufacturer or sent. as commercial freight from
Ark-La- Tex s building in Pnris Texas. (Tr. 19 , 20 , 1215 , 31.

The members of AI'1\:- La- Tex "\yere. experienced opera tors in the
l1tomoti,-e parts aftermarket and 1yere genel'all~~ aware of market

c.onc1itions and pre,-aiEng jobber and dealer prices in their trade
areas. The members kne\\' that the prices they pnic1 for the products
purchased through Ark- Lfl- Tex were lower than the prices charged
the jobbers who competed "ith them. They knew this because they
had previously purchased as jobbers themsel,- , bec~use the catalogs
they receiyec1 from the suppliers sho\\'ec1 current jobber pric.es : and
because the presentations made to them by the suppliers ' representa.-
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tives spelled out the adyantages they "ere obtaining, which jobbers
did not normally obtain. They knew that the quantity rebates allowed
thenl were not based upon the quantities or other factors involved in a
particular sale and ",ere not based upon the quantities sold by then1
to other jobbers; but they "\yere based on the combined dollar amount
of all sales to all of them , because of their membership ill Ark-La-Tex
without any regard to the actual cost of production , sale , or delivery.
The members knew or should haYe known that the discounts "hich they
received , Ifhich ,vere comparable to warehouse distributor discounts
did not renresent a savinQ"s in like amount to the sellers. because some.L 

'- 

of thmll had previously bought eomparable quantities directly from
the same suppliers at jobber prices. They knew that the discounts
which they receivedresultecl in profits to ,yarehonse distributors who
received the same or comparable discounts after warehousing and sales
expenses weTe incnrrecL and they kne,,- that they had no sales e,
pense. They kneiv that the pelli11ty payment for drop shipments dir-
ectly to them. instead of to the Ark-La-Tex i\arehouse. \yas frequently
5 percent , ancl they kne\y or should ha ve known that the suppliers who
charged this percentage considered this to approximate their difference
in cost between selling and delivering to jobbers generally and to
warehouse distributors. (C:X:s :W-C, 13-143~ 172 , 173 , 181- , 186-
A; Tr. 8'7, '730 , 1173, 1197 , 1229- 1810- 2074-77; See Ame1'ican
illot01' Specialties Co. , Inc. , et aZ. v. 278 F. 2d , 225 (2d Gir.

The automotive p~n'ts industry is a highly competitiye business
involving small margins or profit. The net margin of profit of
number of member witnes::es, as well as nonmember "\yitllesses~ who
testified, \yas from :2 percent to 4 percent after taxes. (Tr. 48, 123,
133 , 615 , 645 , 720 , 734 , 755 , 840 860 892, 922. ) The importance of
the discriminatory prices allO\yec1 by the various suppliers is pointed
up by the importance. given by the. witnesses to the :2 percent cash
discount they receiyed from their suppliers which , they testified , in-
creased their margin of profit and reduced the cost of acquisition of
their l11erchalldise. This :2 percent discount Wc1S considered by the
jobber witnesses to be an important factor in determining their profit
margins , and they took advantage of this discount \vhen their n.nanc.ial
position pe-rmitted them to do so. Through the lower eost of merchan-
dise resulting from snch discriminatory prices , the members obtained
a substantial competitiye ach-antage over their competitors who sell
the same 01' comparable l11ercht1llcJise in the same trade areas and ,rho
receive cliseounts or rebates based only upon their own individua1
purchases. (Tr. 47 , 124 , 133- , 618 , 770 , 800 , 817, 860~ 892- , 9:23.

957 , 979 , 1004 ~ 1020 , 1048 , 1067 , 1118.
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The Conllnission s reasoningln the 111attei' of National p(l1'ts 1Va1'
hO1.tse et al. Docket No. 8039 (63 F. C. 169:2, 17:28), seems appro-
priate here. In that. case the Commission said:

Those who receive price con~essions of this magnitude can use the money they
pocket in a 110st of ,rays, by the opening of "branch" stores, to gain com-
petiti\e ad.antages tha t eannot fail to make them , in the end, .ictors over their
nonfa.ored competitors. The amended Clayton Act, unlike the Sherman Act,
looks not merely to results that have already come to pass, but also to those that
can be reasonably anticipated in the future, "The statute is designed to reach
such discriminations ;in their incipiency.' before the harm to competition is
effected. It is enough that they 'may ' have the prescribed effect." Corn Prod1wts
Refining Co. v. Fed,eml Trade Connnlssion , supra 324 U.S. at 738. See also
Federal Trade Colllllli8siO/l v. JJorton Salt Co. 334 D.S. 37 , 46 (1948) ; Forster
Mfg. Co.. Ii/c. Dkt. 7207, Opinion of the Commission , 21-22 (January 3. 1963)
(62 F. C. 888, 904). We do not see how a price advantage of 11.430/0 in an in-
du~try "here net profit margins rarely e:s::eeec1 3 percent, could fail to injure com-
petition over a sufficient period of time.

Ark-La-Tex performs several of the flUlctions of an autOlllotive
warehouse distributor. It warehouses a portion of the products pur-
chased by its members; this portion grew from nothing up to about
52 percent of the total volume of purchases. It also billed its members
and collected from them.

The principal function of a warehouse. distributor , for which sup-
pliers usually pay about 20 percent, is the selling function , and this is
a function which Ark-La-Tex did not perform. The sellers sold their
product lines to the members of Ark-La-Tex at regular meetings, and
the warehouse distributor discounts and quantity discounts were
granted in antieipation of large sales. (Tr. 149 , 1041 , 1056 , 1063, 1078
1089 , 1104, 122. , 1845 , 1936 , 1937, 1943 , 1970 , 2041 , 2042, 2064; CXs
605 , 606.

One important function of a warehouse distributor was to keep up
to date the catalogs used by the jobbers by making necessary changes in
the products as well as in the prices. This funetion was not performed
by Ark-La-Tex for its members.

Another function normally performed by a warehouse distributor
was the delivery of goods from the warehouse to the jobber-eustomer
place of business. This function was not performed by Ark-La-Tex.

The importance of the funetions performed by a warehouse distrib-
utor was shown by thefaet that it normally spends approximately 17
pereent of its 20 percent discount in selling and servicing its jobber ae-
eounts. The cost of operating Ark-La-Tex was about 8 percent.; the
rema.ining profit was pa.id to the members in the form of a rebate based
on their volume of pureha.ses. The effect of this was for the. nlembers to
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receive an extra 11 or 12 percent discount from the suppliers which
their jobber.competitors did not receive. (CXs 36-143 , 144-50, 603,

608; Tr. 1042 , 1064, 1090, 1825, 1964 , 2054- , 2075. ) This extra dis-
c.ount, added to their normal profit, enabled the members to net 
profit of 14 to 15 percent on their purchases through Ark-La-Tex, as
c.mnpared to the net profit of 2 to 4 percent earned by their independent
jobber-competitors. The result of the members purchasing through
lrk-La-Tex \yt1.S that they were able to produce a net profit several

times greater than that of their direct-buying jobber-competitors who
purchased the same lines during the same period of time. (Tr. 6-7 , 644
701 , 753, 807, 819 , 859- , 892- : 922 , 956-57 979 , 1388- , 1447-
1506- , 1548- , 1600- , 1660-62.

Respondents ha ,-e contended that since warehouse distributors own
or have a major financial interest. in jobbers, and sell through such
jobbers , p:oocls bought at warehouse distributor prices, to dealers at
jobber selling prices (which apparently occurs in the trade areas of
some of the respondent jobbers), the law should permit jobbers to
own a warehouse distributorship lilm Ark-La-Tex and purchase the
goods whieh thej' resell to dealers at wftrehouse distributor prices. The
fault with this argument is that under normal circumstances, ware-
house distributors cannot lawfully buy at wareJlOuse distributor prices
the goods which they resell in competition with jobbers. (See The
She)' n+n lVillia.m.s Co. , et al. 36 F. C. 25.

Evidence received since the remand sho,,'s that the jobbers who were
members of Ark- La- Tex became members or customers of a new or-
ganization which was incorporated under the name of Alto ,Yarehouse
Inc. (Tr. 1807. ) This organization acquired all of the asset~ of Ark-Lfl-
Tcx for the. sum of $156 000 , which sum was pledged by notes of Alto
,Yarehonse , Inc. , to each of the stockholders of Ark-La-Tex in the sum
of 500 , bearing interest from September 1 , 1961. ,Yhile there may
ha,ve been some changes, the lnembers of Ark-La- Tex became cus-
tomers or members of the new organization which apparently has been
engaged in business as a buying organization for its members or cus-
tomers and has operated in a mflnner similar to the manner in which
Ark-La-Tex had been operated. The former manager and president of
Ark-La-Tex became president of the new organization. (CX 1493.

The questions on which the Commission requested specific findings
are included generally in the foregoing in some detail , but additional
findings are also made at this point.

1. Respondents ' suppliers discriminated between respondents and
other customers in the sale of goods of like grade and quality, and
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such sales ,yel'e sufficiently contemporaneous to be comp::tre.c1 lor pur-
poses of determining whether the cliscTiminntions and proscribed ef-
fects on competition existed. The. total purchases in selected cities "ere.
prepared by certain suppliers on an allium I basis, but all the evidence
points to the, conclusion that jobbers maintained represelltative stocks
to keep their dealer-customers adequately supplied ,,-ith parts needed
for popular makes of automobiles and trucks. (CXs 202~ 231 , 256 , 276-

, 285 , 291.
2. Respondents and nonfavored jobber-customers or their sup-

pliers competed in the sale of the, products "hich ""ere the subject of the
alleged price discriminations. (Tr. 129

, '

70-1, 820 , 1503 , 15-:1:8; CXs 202
231 256 276- 285 291. )

3. The direct-buying, independent competitors or the members or
Ark-La-Tex were not able to purchase the same products at the prer-
erential prices charged the lllembers : either from Ark-La- Tex 
as a lllember of it or rrom a similar group or as member or a similar
group. This is not to say, however, that it would have been impossible
for these, independent competitors to rorm a similar group or groups
to buy directly from manufacturers at warehouse distributor prices
or to join one of the, buying groups alreacl::- in existence. Some of these
independents could have j oinecl or formed such ;1 group if they had
chosen to do so , although it is doubtful that enough groups could have
secured sources of supply to accommodate all of the, independents.
They were not able to pnrc.hase from Ark-La- Tex , because Ark-La-
Tex acted only as an agent for its members in the. purchase of merc.han-
dise and did not sell to others at any pl'ic.e. They could not ha.ve joined
Ark-La-Tex , because Ark-La-Tex was selective about whom it ad-
mitted to l11el11beTship~ and its membership committee. was composed
of those located near the. applicant. The original bylaws limited the
membership in Ark-La-Tex to 20 111e,mber8, but there "as an amend-
ment to the. bvla"s all Februarv 10, 1~\3;). abolishillQ,' this limitation, and

. .

c..- 
in 1960 there were about 27 members. (CXs 5 602. During the period
1955 through 1959 , only a few jobbers were a,dmittecl to membership
in Ark-La-Tex. (Tr. 1802; ex There is no evidence from which
it can be concJnc1ed that at least some of these independent jobbers
could not have joined or formed a bu:- ing group "hich Ironlc1 haye en-
abled them to purchase the same products at prices charged the
respondents. There is testimony that. some jobbers \'i-ere not oft'ered
an opportunity to join a buying"gl'ollp organization. (Tr. 1403-
1458, 1515, 1608, 1664.
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4. Ark-La-Tex was not a legitimate wholesale distributor entitled
as such , to a wholesale distributor discount, as the term is ordinarily
used , because , as hereinabove found , it did not perform the usual func-
tion of selling. It was merely a sham and the alter ego or its jobber-
members , who should be viewed as the actual purchasers or the prod-
ucts involved for purposes of Section 2 (f) of the Robinson-Patman
Act. (CXs 6-29. ) It is clear from the articles of incorporation and by-
la'ivs of the organization that the sole reason for the existence of Ark-
La- Tex was to induce lower prices for its members and it is clear from
the entire record that it operated solely for tIlls purpose. (CXs 

5. As hereinabove found

, "

respondents knew or should have known
that the quantity and warehouse distributor discounts" induced and
received by them could not be cost justified. (Tr. 87 1810- 2074-77;
CXs 13-143.

CONCLUSIONS

1. The manufacturer-suppliers of members of Ark-La-Tex discrimi-
nated in price in the sale of goods of like grade and quality, in inter-
state commerce , by selling said goods to the members of Al'k- La-Tex
through Ark-La- Tex , at lower prices than the prices charged direct-
buying, competing jobbers , during the same period of time.

2. The effect of the receipt by the nlembers of Ark-La-Tex of dis-
criminatory prices was or may have been substantially to lessen , in-
jure, destroy, or prevent competition between the members of Ark-
La-Tex and competing, nonfa\-ored jobbers in trade areas served by
respondents. The evidence does not support the allegation that compe-
tition between suppliers was or may have been substantially affected.

3. The members of respondent Ark-La- Tex purchasing through

Ark-La-Tex , knew or should have known that the quantity discounts
and \yarehouse distributor discounts induced and received by them
"ere not differentials ,,'hich made only due allowance for c1ifferenres

- .

in the cost of manufacture , sale , or delivery resulting from the differ-
ing methods or quantities in which such commodities were sold or de-
livered to them.

4. The acts and practices of respondent members of respondent AI'1\:-

La- Tex in kno\'\ingly inducing or receiving discriminations in price
prohibited by subsection (a) of Section 2 of the Clayton Act , as

amended bv the Robinson-Patman Act. \\"ere in violation of subsection

' .

(f) of Section 2 of said Act , as amended.
5. Ark-La-Tex ,Yarehouse Distributors, Inc., a eorporation , was

dissolved under the provisioi1s of the laws of Texas , and a Certific.ate
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of Dissolution was issuec1l\fay 1 , 1963 , by the Secretary of the State
of Texas.

ORDER

It -is ordered That respondents ~-\lltomotiYe Appliance Company,
Inc. , a corporation; Auto Parts & Equipment Co. , Inc. , a corporation;
Ferguson Auto Supply Co. Inc.. , a corporation; IIaro1cl , Inc. , a corpo-
l'ntion; Ada :Motor Snles~ Inc. , a corporation; Standard Parts Co. , of
I-Ionston , Inc. , a corporation; Tri-State Automoti\"e Co. , Inc. , a corpo-
ration; ,Vest-brook Supply, Inc. , a corporation; Rezi ,T. Cogdell , Louie
'V. Barnett , and Eleanor R.. Bradshaw , copartners doing business un.
del' the firm name and style of Cogdell Auto Supply Co. (Fort ,Yorth) ;
Leo 1-1. Bradshaw , Sr. , and Eleanor R. Bradslul \Y , copartners doing
business under the firm name and style of Cogdell Auto Supply Co.
(,Yaco) ; J 01)11 A. . Scarborough and R. Leon Hodges , copartners doing
business under the firm name and style of Grand Auto Parts; Gene
l\Iahanay and F. ,V. l\Iahanay, copartners doing business under the
111'111 name ancl style of :l\Iahanay Brothers ~ uto Parts; H. R. ,Vilson

Patrick Ferchill , and Jack ,V. Dul'l'ett , Sr. , copartners cloing business
11mler the firm name and style of l\rt. Pleasant Service Parts Company;
IIenry C. Nichols and Percy E. Nichols , copartners doing business
uncleI' the fil'l11 name and style of NicllOls Brothers; ,Yallace 1\1. Fon-
taine and Patrick Fel'chi1J , copartners doing business under the firm
name and style of Reliable l\Iotor Supply Company (Gladewater);
Patrick Fel'chill , Yic Ferchill , and ,Joe Ferchill , copartners doing
business under the firm name and style of Reliable l\Iotor Supply Com-
pany (Longview); Sam Bonham and Cha-rles Strickland , copartners
doing business under the firm name and style of Sulphur Springs
Parts Company: ,ViJliam Aubl'ey Byrd , doing business under the firm
name and style, of Byrd Sen-ice Parts , a sole proprietorship: ,Vilfred
L. Smith, doing business under the firm name a,nd stvle of The :MotorL... 
Supply: fl, sole. proprietorship; ,V. E. Sells , doing business under the.
111'111 n11111e and style of Sells .:\..uto Supply, a sole proprietorship:
.T ames E. ,Ya lker, doing business uncleI' the firm name and sty Ie of

\'~

alker Auto Parts , a sole proprietorship; Dee ,Yhite, doing business
under the firm name and style of ,Vhite Auto Supply Company, a sole
proprietorship; Hnclrespondents ' agents , representati," , and employ-
ees, directly or through nn)" corporate or other device, in connection

\\"

ith the ofi'ering to pnrcbase 01' purchase of any automoti'~e products
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01' supplies in c.ommerce , as "commerce" is defined in the Clayton Act
RS amended , do forthwith cease and desist from:

(1) I\::nowingly inducing or knowingly receiving or acc.epting,
nny discrimination in the price of such products and supplies, by
directly or indirectly inducing, receiving, or accepting from any
seller a net price \vhich respondents know 01' should know is helmV'

the net price at which said products and supplies of like grade and
quality are being ' sold by such seller to other customers \yho com-
pete with respondents.

(:2) ~Iaintaining, operating, or utilizing any organization as a
n1eans or instrumentality to induce or receive discounts or rebates
\\"hich result in a net price respondents know or should know is
below the net price at \yhich said products of like grade and
qualit:.y are being sold by such seller to other customers who com-
pete \yith respondents in the resale and distribution of such
products.

For the purpose of determining "net, price

'~ 

under the te-rms of this
'Order , there shall be taken into account discounts , rebates , allowances
deductions or other terms and conditions of sale by which net prices
are effected.

I t is flldhe'l' Oi'dercd That the complaint be : and it hereby is , dis-
missed as to Ark - La- Tex ,Yarehouse Distributors, Inc. , a corporation
,vhich has been dissolved.

ORDER TERl\IIN A TING PROCEEDING

Beeause of the pendency of related proceedings , the disposition of
this case-in which the amended com~plaint ,vas issued on ~larch 8
ID60-\yas held in suspense by the Commission. It no,y appears that
the principal respondent, Ark-La- Tex ,Varehouse Distributors , Inc.
has been dissolved; that. many of the individual respondents are de-
ceased or no longer in business; and that the acts and practices chal-

lenged in the complaint have been diseontinued with no likelihood of
resumption. In these circumstances, no useful purpose would be served
by continuation of the pl'oc.eeding. Aecordingly,

It is on! el' That. this proceeding be, and it hereby is , terminated.
Commissioner :MacIntyre not participating.
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IN THE :JL-\. TTER OF

C)..PITOL l\IANUF ..-\.CTURING CORPORATION ET AL.

ORDER , ETC. IN REG.~RD TO THE ALLEGED nOLATION OF THE FEDERAL TRADE
CO?DrrSSION ACT

Docket 8/48. Complaint, Xov. 196,* Decision , Jlay 9, 1968

Order requiring a Providence, RI" distributor of watches to cease preticketing
its watches rdth fictitiously high retail prices, simulating nationally known
brand names, falsely guaranteeing, and concealing indicia regarding com-
position 01' quality of its products.

COl\IPLA.INT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission , having reason to believe that Capitol :Manufac-
tuting Corporation , a corporation , and Louis Rafanelo , individually
and as an officer of said corporation , hereinafter referred to as re-
spondents , have violated the provisions of said Act, and it a.ppearing
to the commission that a proceeding by it in respect thereof \youlcl
be in the public interest , hereby issues its complaint stating its charges
in that respect as follows:

P AR\.GRAPH 1. Respondent Capitol :Jlanufactnring Corporation is
a corporation organized, existing and doing business under and 
virtue of the laws of the State of Rhode Island : \yith its principal
office and place of business located at 6721h Broadway, in the, city
of Providence, State of Rhode Island.

Respondent Louis Rafanelo is an officer of the corporate respondent.
He formulates , directs and controls the acts and practices of the cor-
porate respondent, induc1ing the acts and pra.ctices 'hereinafter set
forth. His address is the, same as that of the corporate respondent.

PAR. 2. Respondents are now , and for some time last. past have been
engaged in offering for sale , sale and distribution of watches, appli-
ances , noyelties and other articles of merchandise to retailers for resale
to the public.

\R. 3. In the. course and conduct of their business , respondents
now canse~ and for some tjme last past have caused , their said prod-
ucts , w'hen sold , to be shipped from their place of business in the State

*Reported as amended b~. Hearing Examiner s order of Jan, 25 , 1968 , by changing the
name of the respondent to " Capito) :.Ianufactllring Corporation." The name of respond-
ent was incorrectly stated as "Capital Man ufactul'ing Corpora tiol1,
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of Rhode Island to purchasers thereof located in various other States
of the Uniteel States , and maintain , and at all times mentioned herein
have maintained, a substantial course, of trade in sflid products in
commerce, as "commerce" is defined in the Feder:1l Trade Commis-
sion Act.

PAR. 4. In the course and conduct of their aforesaiel business, and
for the purpose of inducing the purchase aT their watches , the respond-
ents have engaged in the practice of attaching, or causing to be at-
tached , price tickets to their said watches upon which certain amounts
are printed.

Respondents thereby represent, directly or by implication , that said
amounts are a good faith estimate of the actual retaiL price, which does
not appreciably exceed the highest price at which substantial sales of
said watche,s are made in respondents ' trade area.

PAR. 5. In truth and in fact , said pric~s appearing on the respond-
ents ' price tags are not their good faith estimate of the actual retail
priees at which substantial sales aT respondents ' watches are and have
been made in their trade area , but appreciably exceed the highest priee
at whieh substantial sales are made in respondents ' trade area.

Therefore , the statements and representations as set forth in Para-
graph Four hereof were , and are , false , misleading and deeeptive.

PAR. 6. In the course and conduct. of their aforesaid business, and
for the purpose of iliducing the purchase of their watehes, the respond-
ents have used names whieh simulate the letters , sound and appearance
of names of nationally known and advertised watches to describe the
inexpensive watches sold and distributed by them in commerce.

Typical and illustrath-e of the aforesaid names are the following:

Hormelton
Grumen

PAR. 7. By and through the 11se of the above-quoted names and others
of similar import not specifically set out herein , the respondents repre-
sented that tl1eir said \\atc.hes were "Hamilton" and "Gruen" "atehes
manufactured by the Hamilton ,Yatc.h Company, Lancaster, Pennsyl-
vania and the Gruen ,Yatch Company, 20 "'Vest 47th Street , Nm, York
New York , respectively.

PAR. S. In truth and in fact , respondents are not selling and dis-
tributing either "Hamilton" or "Gruen :' watches , but an inexpensive
pin- lever type of watch.

Therefore: the statements and representations as to the names of the
watc.hes as set forth in Paragraphs Six and Seven hereof were and
aTe false , misleading and decepti ve. 

41;8-34'5- 72-
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P.till. 9. In the. course and conduct of their aforesaid business, and
for the purpose ofindncing the purchase of their aforesaid watches
the. respondents have made numerous statements on guarantee. certif-
icates enclosed 'with their watches.

Typical and illustratiye of the aforesaid statements but not all
inclusive thereof, are the following:
Electra T,,'o Year Senice Guarantee Certificate
T,yo Years
Service Guarantee
'Ye guarantee tIlIs watch for 2 years from date of purchase against defects in

lllfl terial and workmanship. 

'" * *

PAR. 10. By and through the use. of the above-quoted statements
and representations and others of similar import and meaning, but
not specifically set out herein , the respondents represent, and have
represented , directly or by implication:

a. That the guarantor is an organization identified as "Electra.
b. That all of the obligations and requirements under the terms of

the guarantee are fully, satisfactorily and promptly performed by
the guarantor.

c. That the said watches will operate, properly for at least the. hyo
year period l'l:pre~eIlted in the guarantee.

PAR. 11. In truth and in fact:
a. The-guarantor is the. respondent , so that respondent has thereby

failed to identify the. guarantor.
b. ~-\.ll of the obligations and requirements under the terms of the

guarantee are not fully, satisfactorily and promptly performed by the
guarantor.

c. Few , if any of said ,,-atches \"ill operate properly for at least the
h,o year period represented in the guarantee.

Therefore, the statements and representations as set forth in Para-
graphs Nine. and Ten hereof \yere and are false, misleading and

deceptiye.
PAR. 12. Certain of the. watches offered for sale and sold by respond-

ents are in cases which consist of two parts, that is , a back and bezel.
The back part has the. appearance. of stainless stee1. The bezel is com-
posed of base. metal which has been treated or processed to simulate or
haye the appearance of precious metal Such bezels are fini:::hecl in 
color simulating gold or gold alloy. Said \yatchcases are marked ,yith
the term " Base IHetaF OIl the back ,yhich indicates that the entire
\yatch is base metal. I-Ioweyer , respondents have caused to be affixed
to the hacks of their \yatches gummed stickers which conceal the filet
that the \vntchcases are composed of base meta1.
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PAR. 13. The practice of respondents in offering for sale and sell-
ing watches the cases of ,yhich are composed of base m~tal treated 
processed to simulate 01' have the appearance of precious metal or stain-
Ip88 steel as aforesaid and concealing the fact that. suchwatchc.ases are
made of base metal by the use, of gummed labels ,yhic11 cover the mark-
ings on the bac.ks is misleading 'and deceptive and has 'R substantial
tendency and capacity to misleacl members of the purchasing public
into the erroneous and mistaken belief that said bezels are composed of
preeious metal 'or stainless steel.

Therefore, the acts and lwaet.ices set forth in Paragraph Twelve
hereof, ,yere and are false , misleading and c1eeeptive.

PAR. 14. In addition to the aforesaid fictitious price tags , guarantees
representations of t\yO year durability~ metal eontent and brand names
respondents on the tags , labels and markingsattac.hed to said ,,-atches
have imprinted phrases such as "Lifetime1\Iainspringt ';Electroni-
cany Timed,

': ';

S\yiss Precision Craftsmanship" and other similar ex-

pressions , and various numerals \yhich , under the circumstances, could
be, taken for statements of the number of jewels in the watch. Respond-
ents have. thereby combined various representations so as to create , and
have created , the impression that said "latches are expensi\- , delicatelY
designed , high qua lit)', bnmd nrlme \ya tches.

-\R. 15. In truth and in fact, said watches are not expensive , deli-
cately designed , high quality, brand name watches but, on the con-
trary, are cheap, nondescript , pin lever watches.

Therefore , the acts and practices set forth in Paragraph Fourteen
hereof , \yere and are false , misleflding and deceptiye.

PAR. 16. By and through the use of the aforesaid acts and practices
respondents place in the hands of jobbers, retailers, dealers and others
lle means and instrumentalities by and through \\'hich they may mis-

lead and clcceiye. the public in the manner and as to the things hereill-
a Love, alleged.

\R. 17. In the conduct. of their business. at all time lnentionecl
hC'l'ejn , respondents have been in substantial competition, in com-
mcrce, with C'orpori1tions finns. and incliyjdnals in the, sale or \yatchc:s
of the same general kind and nature as that sold by respondents.

\R. 18. The use by respondents of the aforesaid false , misleading
and deceptlye statements , representations and practices has had , and
1l0\Y has , the capacity and tendency to mislead members of the pur-
clwslng public. into the erroneous and mistaken belief that said state-
ments anc1l'epresentations \yere and are true and into the purehase or
8ubstftl1tial quantities of respondents products by reason of said er-
roneOllS and mistaken belief.



876 FEDERAL TRADE CO::.\IMISSION DECISIONS

Initial Decision 73 F.

PA,n. 19. The nforesaic1 acts and practices of respondents , as herein
alleged , were. fll),d are all to the prejudice a,nd injury of the public and
of respondents competitors and constituted , and now constitute, un-
fair methods of competition in commerce and unfair and deceptive
acts and practices in commerce, in violation of Section 5 of the Fed-
eral Trade Commission Act.

ill)'. llcu'ry E. JIiddleton : Jr. supporting the complaint.
i11i'. SentZ Fl'iedman and ill-r. FeTg' us J. ill GOslee/' Providence, R.

for respondents.

INITIAL DECISION BY ,VILLIAl\I K. JACKSON , HEARING EXAMINER

JANUARY 31 , 1968

This proceeding was commenced by the issuance of a complaint on
November 21 , 1967, charging the corporate respondent 1 and Louis
Rafanelo, indivdually and as an officer of said corporation , with unfair
and deceptiye acts and practices and unfair methods of competition in
commerce, in yiolation of Section 5 of the Federal Trade Commission

ct by making certr.in false, misleading and deceptive claims in con-
nection with the sale of watches and other merchandise sold by them.

The initial hearing scheduled in the complaint for January 8 , 1968
\yas canceled by order of the undersigned on motion of counsel sup-
porting the complaint due to the inability to obtain service or the com-
plaint on respondents by registered mail. Personal service of the com-
plaint ,yas thereafter made upon said respondents on December 22
19G7.

Respondents have failed to file ans\"\er to the complaint within thirty
(30) days , as set forth in the Notice served with said complaint and
as prm- ic1ed by Section 3. 12 (a) of the Commission s R.ules of Practice
for Ac1judicati ye Proceedings , and they are now in default under
Section 3.12 (c) of sa,id rules.

By reason of snch default, respondents haye ,yaived their right to
appear and contest the allegations of the complaint and the hearing
examiner under Section 3.12 (c) or the rules is authorized , without
furthe.r notice to the re.sponde:nts , to find the facts to be. as alleged in the
eomplaint and to enter an initial decision containing such findings
appropriate conc.lusions and order.

1 The complaint as original1y issuef1 incorrectly speIIed the name of the corporate re-
spondent as " Capital l\lanufacturing Corporation." An Order issued by the Hearing
Examiner of January 25 106S amended the complaint to sub;;;titllte the correct name of the
corporate respondent " Ca!)itol :\Ianufactllring Cor!)oration " where\'er the corporate nrome'
appeared in the complaint.
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FI~DINGS

1. Respondent Capitol 1\Ianuracturing Corporation is a corporation
organized , existing and doing business under and by virtue or the laws
of the State, of Rhode Island , with its principal office and place of busi-
ness located at 6721/2 Broadway, in the city of Providence , State or
Rhode Island.

Respondent Louis Rafanelo is an officer of the corporate respondent.
I-Ie rormulates , directs and controls the acts and practices of the cor-
porate respondent, including the acts and practices hereinarter set
rorth. His address is the same as that of the corporate respondent.

2. Respondents are no\\- , and ror some time last past have been , en-
gaged in offering ror sale , sale and distribution of watches , appliances,
nm-elties and other articl es or merch andise to retailers for resale to
the public.

3. In the course and conduct of their business , respondents now
cause , and for some time last. past have caused , their said products
when sold , to be shippe.d from their place or business in the State of
Rhode Island to purchasers thereor located in various other States of
the United States , and maintain , and at all times mentioned herein
have maintained , a substantial course of trade in said products in com-
merce , as '; comll1erce" is defined in the Federal Trade Commission Act.

4. In the course and conduct or their aforesaid business, and for the
purpose of inducing the, purch~lse 01 their \,:-atches , the respondents
have engaged in the practice of attaching, or causing to be attached
price tickets to their said \\'atches upon which certain amounts are
printeel.

Respondents the-re.by represent. directly or by illlP1iention , that said
amounts are a good faith estimate of the actual retail price

, '

which does

not appreciably e,xceed the highest price at which substantial sales of
said watches are made in respondents trade area.

5. In truth and in fact, said prices appearing on the respondents
price tags are not their good faith estimate or the actual retail prices
at which substantial sales of respondent:3~ watches are and have been

. made in their trade area. but a ppreciflbl~' exceed the highest price at
whic.h substantial sales are mac12 in respondents : trade area.

Therefore , the statements and representfltions as set forth in Find-
ing 4 hereof ,yere, and are , false, misleading and deceptive.

6. In the course and conduct of their aforesaid business , and ror
the purpose of inducing the purcha:::e of their watches , the respondents
have used names ,yhich simulate the letters~ sound and appearance of
names of nationallv known and ad\-erti:::ed watches to describe the
inexpensive watches sold and distributed by them in commerce.
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Typical and illustrative of the aforesaid names are the following:
Hormelton

Grumen

7. By and through the use of the above-quoted names and others
of similar import not specifically set out herein , the respondents rep-
resenteel that their said watches were "Hmnilton" and "Gruen
watches , manufactured by the I-Iamilton ,Yatch Company, Lancaster
Pennsylvania , and the Gruen ,Vatch Company, 20 ,Vest 47th Street
New Y ol'k , New York , respecti ve1y.

8. In truth and in fact , respondents are not selling and distributing
either "Hamilton" or "Gruen" \yatches, but an inexpensive pin-IeTer
type of \,atch.

Therefore, the statements and representations as to the names of
the watches as set forth in Findings 6 and 7 hereof "",ere and are
false , misleading and deceptive.

D. In the course and conduct of the.ir aforesaid business , and for the
purpose of inducing the purchase of their aforesaid watches, the re-
spondents have made numerous statements on gua.rantee certifieates
enelosed with their watehes.

Typiea1 anel illustrative of the aforesaid statements but not all
inclusive thereof, are the following:
Electra Two Year Service Guarantee Certificate
Two Years
Seryiee Guarantee
"\Ve guarantee this watch for 2 years from date of purchase against defects in

material and workmanship. 

'" * 

10. By and through the use of the aboye-quoted statements and
representations and others of similar import. and meaning, but not
specifically set out here, , the respondents re,present, and have rep-
resented , direetly or by implieation:

a. That the guarantor is an organization identified as "Eleetra.
b. That all of the obligations and requirements under the terms of

the guarantee are fully, satisfactorily and promptly performed by
the guarantor.

c. That the said watches will operate properly for at least the hTO

year period represented in the guarantee.
11. In truth and in fact 
a. The guarantor is the respondent, so that respondent has thereby

failed to identify the guarantor.
b. All of the obligations and requirements under the terms of the

guarantee are not fully, satisfactorily and promptly performed by
the guarantor.
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c. Few , if any, of said \yatches will operate properly for at least
the two year period represented in the guarantee.

Therefore, the statements and representations as set forth in Find-
ings 9 and 10 hereof were and are false , misleading and deceptive.

12. Certain of the watches offered for sale and sold by respondents
are in cases which consist of two parts, that is , a back and bezel. The
back part has theappeaTance. of stainless steel. The bezel is composed
of base metal which has been treated or processed to simulate or have
the appearance of precious metal. Sneh bezels are finished in a color
simulating gold or gold alloy. Said \yatchcases are marked with the
term "Base :MetaF on the back which indicates that the entire "\yatch

is base metal. However , respondents have caused to be affixed to the
backs of their watehes gummed stickers \yhich eonceal the fact that
the watchcases are composed of base metal.

13. The practice of respondents in offering for sale and selling-
watches the eases of which are composed of base metal treated or
processed to simulate 01' have the appearance of preeious metal or
stainless steel as a.ioresaid and coneealing the fact that such "\\atc.h-

cases are made of base metal , by the use of gummed bbels whieh
cover the markings on the backs , is misleading and deceptive and has
a substantial tendency and capflcity to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said bezels
are eO1llposec1 of preeious metal or stainless steel.

Therefore, the acts and practices set forth in Finding 12 hereof
were and are false , misleading and deceptive.

14. In nddition to the aforesaid fictitious price tags , guarantees , rep-
resentations of two year durability, metal content and brand name,
respondents on the tags , bbels and markings attached to said watches
have imprinted phrases such as "Lifetime j)IainSI)l'ing," "Electron-
ically Timed

" "

Swiss Prec.ision Craftsmanship" and other similar
expressions , and vaTious numerals ,,-hich, lUlder the circumstances

could be taken for statements of the number of jewels in the watch.
Respondents have thereby combined various representations so as to
create, and have ereated , the impression that said watches are ex-

pensive, delicately designed, high quality, brRnd name watches.
15. In truth and in fact , said watches are not expensive , delicately

designed , high quality, brand name watehes but , on the contrary, are
che.ap, nondescript, pin-lever watehes.

Therefore, the aets and practices set forth in Finding 14 , hereof
were and are false, misleading and deeeptive.
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16. By and through the use of the a.rore.saic1 acts and practices re-
spondents place in the hands of jobbers, retailers : dealers and others
the means and instrumentalities by and through whic.h they may
mislead and dec.eiye the public in the manner and as to the things here-
inabove found.

17. In the conduct. of their business, at all times mentioned herein
respondents haye been in substantial competition , in commerce , with
corporations , firms and ill\liyiduals in the sale or \,atches of the same
general kind and nature as that sold by respondents.

IS. The use by respondents of the aforesaid fn1se , misleading and
deceptive statements , representations and practices has had. anclno\',
has , the capacity and tendency to mislead members of the FLU'chasing
public. into the erroneous and mistaken belief that said statements
and representations were and are true, and into the, purchase of
substantial quantities of responc1ellts~ products by reason or said
erroneous and mistaken belier.

COXCLUSIOXS

1. The aforesaid acts and practices or respondents , as herein found
"ere and are all to the prejudice :ll1d injury of the pub1ic 'and or re-
spondents ' competitors and constituted , and 110\\ constitute , iJnrair

methods of competition in commerce and unfair and c1eC'epti,-e acts
and practices in commerce : in 'dolation of Section ;) of the Federal
Trade Commission Act.

. The Federal Trade Commission has jurisdiction of and oyer
respondents and the subject matter of this proceeding.

3. The complaint herein states a cause of action and this proceeding
is in the public interest.

ORDER

It is onlei'ed That re8pondents Capitol :.Iannfacturing Corpora-
tion , a corporation~ and its officers~ 'and Louis Rafanelo , indiyidually
and as an officer or said col'porat.ion ~ and respondents: agents , repre-

,. 

sentatrves anc emplOyees~ Ctlrectl:\l or tnrong 1 any corporate or 0 . 1e1'

device, in connection \\ith the offering ror sale: sale or distribution or
watches or other products. in commerce : as ;;corlllnerce ~' is defined in
the Federal Trade Colllmissiol AcL do fortln\"ith cease and desist
from:

1. Disseminating or distributing any list , preticketec1 or sug-
gested retail price that is not established in good faith as an
honest estimat2 of the, actual retail price or that appreciably ex-
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ceec1s the highest price at \yhieh substantial sales are made in
respondents ' trade area.

2. ~lisre,prese,nting, in any manner, the prices at whic.h respond-
ents ' merchandise is sold at retai1.

3. Using the names "Hormelton" or "Grumen" or any other
names ,"\hich simulate the letters, sound or appearance of the
names of nationally known and advertised ,,-atehes as descriptive
of respondents ' watches; or misrepresenting in any manner the
make, model , brand , source, origin or manufacture ofrespondents
products.
4. Representing, directly or by implication , that any product

is guaranteed unless the nature and extent of the guarantee, the
identity of the guarantor, and the manner in \yhich the guaran-
tor \yill perform thereunder are clearly and conspicuously set forth
in immediate connection thel'e\yith.

5. Representing, directly or by implication , that respondents

procluctsare guaranteed unless respondents fully, satisfactorily
and promptly pe.rform all of their obligations and requirements
under the. terms of the guarantee.

G. Representing, directly or b~- implication, that respondents

'\yMehes ,yill operate propel'Jy for hyo years or for any other
period of time: P1' otided. 11O1('('(' e;-\ That it shan be it defense in
any enforcement proceeding instituted hereundel' for respondents
to esta blish that-said \\-atches will operate properly in normal use
for the. period of time, represented.

7. Offering for sale or selling \\"atches. the cases of which are

'- ....

in \Thole or in part composed of base metal which has been treated
to simulate precious metal 01' stainJess steel without clearly 'find
conspicuously disclosing on such cases the true metal composi-
tion (If such treated cases or parts.

8. Obliterating. concealin,Q' . or obscurin,Q" any markings or le!r-

,-,

' L.,. L.-

'- 

ends regarding the quality, composition, source or origin of re-
sponc1ents products.

D. Representing, directly or b~' implication , that respondents

watches aTe expensive, high qua,lity, delicately designed or brand
name \'latches: Provided. 110Icez' That it shall be a. defense in
any enforcement. proceeding instituted hereunder for respondents
to establish tha,t sa.id \yatches are of the value, quality, design or
sonrce repre,sented.

10. l\lisrepresenting, in any manneT the grade, quality, class or'
type of any of respondents ' products.
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11. Placing in the hands of agents, salesmen , distributors or re-
tail dealers , or any other person or persons means and instrumen-
talities by and through which they may deceive or mislead the
purchasing public. as hereinabove prohibited.

FIN _-\L ORDER

No appeal from the initial decision of the hearing examiner having
been filed , and the Commission having determined that the case should
not be placed on its o\\"n docket for review and that pursuant to Sec-
tion 3.51 of the Conllnission s Rules of Practice (effective July 1
1967) the initial decision should be adopted and issued as the decision
of the Conmlission:

It is ordered That the initial decision of the hearing examiner shall
on the 9th day of ~fay, 1968 , become the decision of the Commission.

It is fzl'J'the1? ordered That Capitol l\lanufacturing Corporation

corporation , and Louis Rafanelo, indi\"idually 'and as an officer of said
corporation , shall , "\yithin sixty (60) days after service of this order
upon them, file \yith the Commission a report. in \\Titing, signed by
such respondents, setting forth in det::J.il the manner and form of their
complianee with the order to cease ::J.,nd desist.

IN THE ~fATTER 

C. ITOH 

&, 

CO. (Ai\IERICA) INC.

COXSENT ORDER , ETC. , IN REGARD TO THE ~\LLEGED VIOLATIOX OF THE
FEDERAL TRADE CO:ilDIISSIOX ..:-\XD THE FLA~DL-\BLE L-\BRICS ACTS

Docket C-1333. Complaint, May 9, 1968-Dec' ision, May 9, 1968

CoI).sent order requiring a Xew York City importer and distributor of fabrics
to cease importing and selling any fabric so highly flammable :as to be danger-
ous when worn.

CO:MPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Flammable Fabrics Act, as amended , and by virtue of the au-
thority vested in it by said Acts, the Federal Trade, Commission , hav-
ing reason to believe that C. ItoIl Co. (America) Inc. , a corporation
hereinafter referred to as respondent, has violated the provisions of
said Acts and the Rules and Regulations promulgated under the
Flan1l11able Fabrics Act, as amended , and it appearing to the Com-
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mission that 'a proceeding by it in respect thereof would be in the pub-
lic interest, hereby issues its complaint, stating its charges in that
respect as follows:

PARAGRAPH 1. R-espondent C. Itoh & Co. (Alnerica) Inc. , is a corpo-
ration organized , existing and doing business under and by virtue of
the laws of the State of New York.

The respondent is engaged in the importation , sale 'and distribution
of fabric. Its office and principal place of business is located at 320
Park A venue, New York, New York.

PAR. 2. Respondent, now and for some time last past , has sold and
offered for sale , in commerce; has imported into the lJ nited States; and
has introduced , delivered for introduction , transported , and caused to
be transported , in commerce; and has transported and caused to be
transporteel for the. purpose of sale or deliyery after sale, in CO111-

mel'ce; as "commerce ': is defined in the Flanlmable Fabrics Act, as
amended, "fabric,:' as that term is defined in said Act, which fabric
failed to conform to an applicable standard or regulation continued
in efl'ect, issued or amended under the, provisions of the aforesaid Act.

PAR. 3. The aforesaid acts and practices of respondent were and are
in violation of the Flammable Fabrics ~\..ct, as amended , and the Rules
and Regulations promulgated thereunder, and as such constitute un-
fair methods of competition and unfair and deceptive acts and prac-
tices in commerce. , within the intent and meaning of the Fcdernl Trade
Commission Act.

DECISIOX AXD ORDER

The Fede.ral Trade Commission haying initintecl an inyestigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent 11(1 "iug been furnished thereafter with a
copy of a draft of complaint \\'hich the Bureau of Texti1es nnd Furs
proposed to present to the Commission for its consideration and which
if issued by the Commission , \yonld charge respondent with violation of
the Federal Trncle Commission Act and the Flammable Fabrics Act;
and

The respondent and counsel for the. CO1l1mission having thereafter
~xec.uted an agreement eontainin~: a consent order. an admission bv the
respondent of all the jurisdictional facts set. forth in the nforesaid
draft of compbint, n statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by re-
spondent that the law has been violated as alleged in suc.h complaint
and \Talyers and other provisions as required by the Commission
Rules: and
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The Commission havin.Q: thereafter considered the matter and having
determined that it had reason to believe that the respondent has vio-
lated the said Acts , and that complaint should issue stating its charges
in that respect, and having thereupon accepted the executed consent
agreement and placed snch agreement on the public record for a period
of thirty (30) days, now in further conformity with the procedure pre-
scribed in 8 2.34 (b) of its Rules , the Commission hereby issues its com-
plaint makes the follo"\\ing jurisdictional findings, and enters the
follo\ying order:

1. R.espondent C. Hoh ..\: Co. (America) Inc. , is a corporation or-
ganized , e.:s:isting and doing business under and by virute of the laws of
the State of New York

, ,,-

ith its office and principal place of business
located at 320 Park ~

\. ,-

enue , in the city of ~ ew York, State of New
York.

2. The Federal Trade. Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the. proceeding is
in the public interest.

ORDER

It is oJ'cZe1'ed That respondent C. Itoh &:; Co. (A11lerica) Inc., a
corporation , and its ofncel's , and l'E'sponc1enfs representatives , ag'ents
::mc1 employees , c1il'ectl:v or through any corporate or other device, do
forth\"\ith cease and c1esjst from:

(a) Importing into the rnited States:
(b) Selling.', o.iT'el'ing for sale , introducing, delivering for in-

troduction , transporting, en' causing to be transported, in com-
merce , as ;' comIl1el'Ce " is defined in the Flammable Fabrics Act;

( e) Transporting or causing to be transported , for the purpose
or sale or delivery a.fter sale in CO111merCe;

any fabrie which fails to conform to an applicable sta.nc1arc1 or regula-
tion continued in eilect, issued or amended under the provisions of
the aforesaid Act.

I t is further oJ'deJ' That the respondent corporation shall forth-
"\\ith distribute. a copy of the Order to each of its operating divisions.

I t is further O'i'Clei'ed. Tha t the res1Jonclent herein shall. within sixty

, , ~ '

(60) clays after sen-ice upon it of this order , file "ith the Commission
a report in writing setting IO1'th in detail the manner and form. in
"bich it has complied ,-..-ith this order.
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IN THE nIATTER OF

DIVISION ,VEST CIIINCHILLA CORPORATION ET AL.

CONSENT ORDER, ETC., IX REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TIL,\.DE COl\DIISSION ACT

Docket 0-1334. Complaint , May 9, 19G5-Decision , May 9, 1968

Consent order requiring an Omaha , Xebr., seller of chinchilla breeding stock
to cease misrepresenting the profits to be made ill chinchilla breeding, the
fertility of its stock. and making' other faLse claims.

C03IPLAIXT

Pursuant to the provisions of the. Federal Trade Commission Act
and by virtue or the authority vesteel in it by said Act , the Federal
Trade Commission , having reason to be.lieve that Division ,Vest Chin-
chilla Corporation , a corporation , and Richard G. ,Yood and Craig
j\100dy, individually and as officers of said corporation , and James R,
Holyfield, indiyidual1y and as a former officer of said corporation
hereinafter refened to as respondents , haye violuted the provisions of
said A. , and it appearing to the Commission that a proceeding by it
in respect thereof "\youlc1 be in the pnblic interest , hereby issues its
com Dlaint stating' its char.!1:es in tha t refmect as follo\ys :

PARA.GRAPH 1. Respondent Di,.ision ,Yest Chinchilla Corporation is a
corporation organized , existing and doing business under and by vir-
tue of the laws of the State of N ebl'aska with its principal office and
place of business located at 7230 :x ol'th Pershing Driye, Omaha
X ebraska.
Respondents Richard G. ,Yood and Craig ::\Ioody are indiyiduals

and ofHcers of Division '\lest Chinchilla Corporation. Respondent
James R. Holyfield is an individuul and 10rmer officer of Division ,Vest
Chinchilla Corporation. Together they formulated , directed and can.
traDed the aets and practices or the corporate respondent, including
the acts and practices hereinafter set forth. Respondents Richard G.
"'iT cod and Craig :Mooc1y continue to formulate , direct, and control the
ads al"ld practices of the coI'po:i:a te respondent , including the acts and
practices hereinafter set forth. The address of respondents BiehnI'd G.
,Yood and Craig :I\Iood:y is the. same as that of the corporate respondent.
The address of respondent lTames R. I-Iolyfielc1 is 90S :Milford Lane
Lonisvil1e , Kentucky.
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\.R. 2.. Respondents are now , and for some time last past , have been
engaged in the. advertising, offering for sale , sale and distribution 

chinchilla breeding stock to the public. Respondent.J ames R. I-Iolyfield
is not engaged in the advertising, offering for sale , sale and distribution
of chinchilla breeding stock to the public at the present time.. He was
engaged in the aforementioned activities at the time the acts and
practices hereinafter set forth occurred.

PAR. 3. In the course and conduct of their aforesaid business~

respondents caused , and for some time last past ha VB c.aused , and re,

spondents Richard G. ,Vood , Craig :Moody, and Division "'Vest Chin-

ehilla Corporation continue to cause, their said chinchillas when
sold, to be shipped from their place of business in the State of Ne-

braska to purchasers thereof located in various other States of the

United States, and maintain , and 'at all times mentioned hereinafter
ha ve maintained , a substantial course of trade in said chinchillas in

conllnerce, as "commerce" is defined in the; Federal Trade Commission

Act.
PAR. 4. In the course and conduct of their business and for the

purpose of inducing the sale of their chinchillas , the respondents made.
and respondents Richard G. ,Yood , Craig ~loody, and Division 'Vest
Chinchilla Corporation continue to make, numerous statements and
representations by mea.ns of television broa.deasts , ctireet mail adver-
tising a.nd through the oral statements and display of promotional
material to prospective purchasers by salesmen , with respeet to the
ra.te of reproduetion of chinc.hilla.s , the expected rate of return from
their pelts, their quality, their hardiness and freedom from disease.

Typical and illustra.tive, but not a.ll inclusive of the said statements
a.nd representations made in respondents ' advertising and promotional
material are the following:

First of all , they deal only in high-quality ehiJlchillas.
'\Ye have a complete program of seryiee and herd-iml1l'OVement. Seryice? An

information bulletin delivered to your ranch every month for two years.
* * * the Chinchilla is a healthy, hardy, disease-free animal that needs only

Xt'TRITION to build its immunity against disease.
* * * a herd purchased from Diyision ,Vest "ill be the finest grade of animals

a,nilnble for the price.

'Yell, after five years , successful ranchers can look for~' ard to an income 

six thousand dollars a year or more, increasing each year.
-\.11 a,f'rage rate of growth is three offspring per female pCl' year. And it'

the growth of the herd that's the key to making sub~tantial profits in this
business. No" under a good growth of herd program , it can l,e accomvlished on a
six-year plan, A chjnchilb rancher starts out ~.ith six fpmales plus one male.
for a total of SHel1. Eaeh femflle should ftyerage t~.o litters per yeln with :1n
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average of almost two offspring. So, at the end of one year the chinchilla
rancher should have a herd of about 2tl animals, including the newborn , of
course, and the original hereI. Now this number should include about ::;ixteen

females. During the second ypar , the::::e females should produee approximately

33 new offspring. A-\nd this multiplying process continues into the third and fourth
years until a real profit-making herd is flcquired. Now you need only a rela-
tively few males to increase the size of the herd, so excess males are sold for
pelting profit. Now , in recent years, this average pelt price was well over $21.00.

So, for every one hundred males sold off ea~h year it will bring OYer two
thousand dollars to the rancher. So, after foul' or five years, the rancher who has
followed this growth-of-herd program will be earning substantial annual income

which will grow each year thereafter to just as much as he cares to make it,
* * * a successful rancher, just by building his herd for five years, will

probably have an income of six thousand doJlar:',; a year * * * maybe more,

And space? 'VeIl , you probably have it already, Suceessful chinchilla ranches
ha,;e been housed in 'basements * * * garage::: * * * closed-in porches * * * spare

buildings and barns, and even your own horne,

PAR. 5. By and through the use of said statements and representa-
tions made by respondents in their advertising and promotional mate-
rial , and in oral representations made by their salesmen , and others
of similar import and meaning, but not expressly set out herein , re-

spondents represented, and respondents Richard G. vVood, Craig
:Moody, and Division ,Vest Chinchilla Corporation continue to repre-
sent, directly or by implication that:

1. It is commercially fe,asible to breed and raise ehinchillas in homes
basements, garages, closed-in porches , spare buildings or barns and
large profits can he made, in this manner.

2. The breeding of chinchillas for profit requires no previous

xpel'lence.
3. Chinchillas are hardy animals , and are not susceptible to diseases.

4. Purchasers of respondents ' breeding stoek receive seleet or choice
quality chinchilla.

5. Each female chinchilla purelutsed from respondents and each
female offspring will produce at least three live offspring per year.

6. The breeding stock of six females and one male chinchilla pur-
chased from respondents will re,sult in live offspring as follows: 18 the

first year, 33 th~ se,cond year, 69 the third year , 144 the fourth year
and 303 the fifth veal'. 

7. Pelts from the offspring of respondents ' breeding stock sell for

an average price of $21.60 per pelt.
8. A purchaser starting with six fe,males and one male of respond-

ents ' ehinchil1a breeding stock will have an income of $5 076 from

the sale of pelts in the sixth year.
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9. Purchasers of respondents ' breeding stock would receive service
calls from respondents ' service personnel four times a year for two
successi ve years after purchase of the animals.

10. Purchasers of respondents ' breeding stock would be given guid-
ance in the care and breeding of chinchillas.

PAR. 6. In truth and in fact:
1. It is not commercially feasible to breed or raise chinchillas in

homes , basements , garages , closed-in porches , spare buildings or barns
and large profits cannot be made in this manner. Such quarters or
buildings , unless they have adequate space and the requisite tempera-
ture , humidity, ventilation , and other necessary enyironmental condi-
tions are not adaptable to or suitable for the breeding or raising of
chinchillas on a commercial basis.

2. The breeding of chinchillas for profit requires specialized knowl-
edge in the feeding, erne and breeding of said animals , much of \yhich
must be acquired through actual experience.

3. Chinchillas are not hardy animals and are susceptible to pneu-
monia and other diseases.

4. Chinchilla breeding stock sold by respondent is not aT select
or choice quality.

5. Eaeh female chinchilla purchased from respondents and each
female offspring will not produce at lefist three liye offspring per
year but generally less than that number.

6. The initial ehinehilla breeding stock of six females and one

male purchased from respondents \rill not result in the number spec-

ified in subparagraph (6) of Paragraph Fiye abO\~e since these
figures do not allow for factors whieh reduce chinchilla production
such as those born dead or \\hich die afte.r birth , the culls 'which are.

unfit for reproduction , fur che\\ers and sterile animals.
7. A purchaser of respondents ' chinchillas could not expect to re-

ceiye an ayerage price of $21.60 for each pelt but substantiall~' les3
than that amount.

8. A purchaser starting \yith six females and one male of respond-
ents ' breeding stock will not have an ineome of 85 076 from the sale
of pelts in the sixth year but substantially less than that amount.

9. Purchasers of respondents ' breeding stock do not re.eeiye the

n~presented number of service calls from respondents ' seryiee per-
sonnel but generallv less than that number.

'--' 

10. Purchasers of respondents ' breeding stoek are giye.n little if any

guidance in the eare and breedin~r of chinchillas.

'--'
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Therefore, the statements and representations as set forth in Para-
graphs Four and Five hereof were and are false, misleading and
deceptive.

PAR. 7. In the course and conduct of their business, at all times

mentioned herein , respondents have been in substantial competition in
commerce with corporations , firms and individuals in the sale of chin-
chilla, breeding stock.

PAR. 8. The use by respondents of the aforesaid false, misleading
and deceptive statements, representations and practices has had
and now has, the tendency and ..:apacity to mislead members of the
purchasing public into the erroneous and mistaken belief that said
statements and representations were and are true and into the pur-
chase of substantial quantities of respondents ' chinchillas by reason
of said erroneous and mistaken belief.

PAR. 9. The aforesaid aets and practices of the respondents, as
herein alleged, were and are all to the prejudice and injury of the
public. and of respondents' competitiors and constituted , and now
constitute , unfair methods of competition in commerce and unfair
and deceptive acts and praetices in commerce, in violation of Section
5 of the Federal Trade Commission Aet.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain aets and practices of the respondents named in the caption
hereof , and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Deceptive Practices
proposed to present to the Commission for its consideration and which
if issued by the Commission , \yould charge respondents with violation
-of the. Federal Trade Commission Act ; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the afore-
said draft of complaint, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an ad-
mission by respondents that the law has been violated as alleged in

such complaint, and waivers and other provisions as required by the
Commission s Rules; and 

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents
haye violated the said Act, and that complaint should issue stating

418-345-- 72--
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its charges in that respect , and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
ror a period or thirty (30) days , now in further conformity with the
procedure prescribed in 9 2.34 (b) or its Rules, the Com'mission hereby
issues its complaint, makes the rollowing jurisdictional findings , and
enters the rollowing order:

1. Respondent Division ,Yest Chinchilla Corporation is a corpora-
tion organized , existing and doing business under and by virtue of
the laws or the State of Nebraska, with its office and principal place
or business located at 7230 North Pershing Drive, Omaha , N ebrnska.

Respondents Richard G. ,Yood and Craig l\1:oody are officers of said
c'Orporation and their address is the same as that of said corporation.
Respondent James R. Holyfield is a rormer officer or said corporation
and his residence address is 90Sl\1ilford Lane , Louisville , I\.::entucky.

2. The Federal Trade Commission has jurisdiction of the subj eet
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

t is orde1'ecZ That respondents Division 1Vest Chinchilla Corpora-
tion , a corporation, and its officers, and Richard G. vYood and Craig
~loody, individually and as officers or said corporation, and James
R. Holyfield , individually and as a rormer officer or said corporation
and respondents ' agents , representatives and employees , directly or
through any corporate or other device , in connection with the adver-
tising, offering ror sale, sale or distribution of chinchilla breeding
stock or any other products , in commerce, as "commerce" is defined
in the Federal Trade Commission Act, do rorthwith cease and desist
rrom :

A. Representing, directly or by implication, that:
1. It is commercially reasible to breed or raise chinchillas

in homes , basements , garages, closed-in porches , spare build-
ings , barns or other quarters or buildings or that large profits
can be made in this manner: P1' ovided, however That it
shall be a defense in any enforcement proceeding instituted
hereunder for respondents to establish that the represented
quarters or buildings have the requisite space , temperature
humidity, ventilation and other environmental conditions
which would make them adaptable to and suitable for the
breeding and raising or chinchillas on a commercial basis
and that large profits can be made in this manner.
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2. Breeding chinchillas for profit can be achieved without
previous lulOwledge or experience in the feeding, care and
breeding of such animals.

3. Chinchillas are hardy animals or are not susceptible to
disease.

4. Purchasers. of respondents' chinchilla breeding stock

will receive select or choice quality ehinchillas or any other
grade or quality of chinehillas: pM:-ided, however That
it shall be a defense in any enforcement proceeding instituted
hereunder for respondents to establish that purchasers do

aetually receive chinchillas of the represented grade orquality. 
5. Each female ehinchilla purchased from respondents and

each female offspring produce at least three live young per
year.

6. The number of live offspring produced per female ehin-
chilla is any number: PrO1)ided, however That it shall be
a defense in any enforcement proceeding instituted here-

under for respondents to establish that the represented num-
ber of offspring are usually and customarily produced by
female chinehillas purchased from respondents or the off-
spring of said chinchillas.

7. The breeding stock of six females and one male chin-
chilla purchased from respondents will produce live off-
spring of 18 the first year, 33 the second year, 69 the third
year, 144 the fourth year and 303 the fifth year.

8. The number of live offspring produced by respondents
chinchilla breeding stock is any number: Pl'ovided , hO1vever

That it shall be a defense in any enforcement proceeding
instituted hereunder for respondents to establish that the
represented number of o~spring are usually and eustomarily
produeed by ehinchillas purchased frOIll respondents or the
offspring of said chinehillas.

9. Offspring of chinehilla breeding stock purchased from
respondents will produce pelts selling for the average price
of $21.60 each.

10. Purchasers of respondents ' breeding stoek will receive
for chinchilla pelts any price or prices: Prorvided, hO1_vever
That it shall be a defense in any enforcement proceeding in-
stituted hereunder for respondents to establish that the rep-
resented price or priees per pelt are usually reeeived for pelts
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produced by chinchillas purchased fromrespondents , or by the
offspring or said chinchillas.

11. A purchaser starting with six females and one male
will have, from the sale of pelts , an annual income, earnings
or profits of $5 076 in the sixth year after purchase.

12. Purchasers of respondents ' breeding stock will realize
earnings, profits or irlcome in any amount or range of
amounts: Provided, horwevep That it shall be a defense in
any enforcement proceeding instituted hereunder for respond-
ents to estn blish that the represe,ntecl amOlUlt or range of
amounts of earnings, profits or income are usually realized
by purchasers of respondents breeding stock.

13. Purchasers of respondents ' chinchilla breeding stock
will reeeive service calls from respondents ' service personnel
four times a year for t\\"o successive years after purehase of
the animals or at any other interval or frequency: 7'ovided
lwwever That it shall be a defense in any enforcement pro-
eeeding instituted hereunder for respondents to establish that
the represented number of service calls are actually furnished.

14. Purchasers of respondents ' chinchilla breeding stock
are given guidance in the care and breeding of chinchillas or
are furnished advice by respondents as to the breeding of chin-
chillas: P'I' ovidecl, hO'?oeve'i\ That it sha,ll be a defense in any
enforcement proceeding instituted hereunder for respondents
to establish that purchasers are. actually given the represented
guidance in the. care and breeding of chinchillas or are fur-
nished the represente,d advice. by respondents as to the breed-
ing of chinehillas.

B. 1. ~1:isrepresenting, in any manner, the assistance, training,
services or advice supplied by respondents to purchasers of their
chinchilla breeding stoek.

2. :J\lisrepresenting, in any manner, the earnings on profits
of purchasers of respondents ' chinchilla breeding stock.

C. Failing to deliver a copy of this order to cease and desist to
all present and future. salesmen or other persons engaged in the
sale of the respondents ' products or services and failing to secure
from each such salesmen or other person a signed statement ac-
knowledging receipt of said order.

It is furthe?' ordered That the respondents herein shall , within sixty
(60) days after service upon them of this order , file with the Comlnis-
51011 a report in writing setting forth in detail the manner and form in
which they have complied with this order.
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IN THE ~1A TIER OF

NED R. BASI(IN DOING BUSINESS AS
HOLL y\VOOD FILM: STIJDIOS

MODIFIED .oRDER , OPINION , ETC. , IN REGARD TO THE ALLEGED VIOLATION

OF TI-IE FEDERAL TRADE COl\Il\IISSION ACT

Docket 4902. ComplaInt , Feb. 8, 1943-Decis' ion , May 10 1968

Order modifying a cease and desist order dated January 26, 1951 , 47 F. C. 913, .
which charged a Hollywood, Calif., mail-order seller of photo enlarge-
ments with certain false advertising practices by a.dding prohibitions against
deceptively representing that customers will receive color enlargements

without .added cost, will receive two enlargements forthwith and uncondi-
tionally, and that cash will be paid for using customer photos in advertising.

CERTIFICATION OF RECORD

REPORT , AND RECOl\fl\IENDATION

OCTOBER 17 , 1967

This is a report, recommendation and certification of the record pur-
suant to order of the Federal Trade Commission dated December 30
1966 (70 F. 1851J, made in accordance with Section 3.28 (b) (3) of
the Commission s R,ules of Practice efi'ective August 1 , 1963 1 and re-

felTed to the undersigned on July 24, 1967. It deals with the question

of whether or not the Commission s order to cease and desist , issued
against respondent January 26 , 19512 should be reopened and modi-
fied in the manner proposed.

This proceeding to reopen waS commenced September 9, 1966 , by
the Commission issuing its Show Cause Order as to why the original
proceeding should not be reopened and the outstanding order modified

by adding certain paragraphs that were set forth in the order of Sep-

1 Under rules effecth"e July 1 , 1967 , 32 F. R. 8456, the pertinent section is ~ 3. 72 (b) (3).
The rule ~ 3,28 (b) (3) reads as follows:

Whenever an order to show cause or petition to reopen is not opposed , or if opposed
but the pleadings do not raise issues of fact to be resolved , the Commission , in its discretion,
may decide the matter on the order to show cause or petition and answer thereto, or
it may serve upon the parties a notice of hearing. setting forth the date when the
cause 1\-ill be beard. In such a case, the hearing will be limited to the filing of briefs and
may include oral argument when deemed necessar;\' by the Commission. \Vben the
pleadings raise substantial factual issues, the Commission will direct such hearings as it
deems appropriate, including hearings for the receipt of evidence by it or by 11 hearing
examiner. Unless otherwise ordered and insofar as practicable , hearings before a hearing
examiner to receive evidence shall be conducted in accordance with Subparts C. D , E and

of these rules. Upon conclusion of bearings before a bearing examiner, the record
and the hearing examiner s recommendations shall be certified to the Commission for final
disposition of the matter,

2 47 F. C. 913.
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tember 9 , 1966. On October 28 , 1966 (70 F. C. 1131J, the Commis-
sion issued its order reopening the original proceeding and modifying
the order to cease and desist in the respects indicated in that order for
it appeared at the time that respondent had not responded to the Show
Cause Order within the time specified. Later, the Commission deter-
mined from a telegl'alll from respondent dated X ovell1ber 9 , 1066 , that
a response had , in fact, been made on September 22 , 1966. The Com-
mission , accordingly, treated respondent' s telegram as a request to re-
consider its October 23 , 1066 , order rmc1 it thereafter vacated and set
aside that order. Complaint counsel then filed his anwer on December 7
1966. The Commission by its December 30 , 1966 (70 F. C. 1851J,

order determined that hearings should be held for the purpose of re-
ceiving evidence in support of or in opposition to the question of

whether or not the public interest requires that the Commission re-
open its original proceeding and modify the issued order to cease and
desist to read the same as the order proposed in the Commission
Show Cause Order of September 9, 196

The I-Iearing8

Hearings were held at Los Angeles , California, on August 10 and
, 1967. Sheldon Feldman acted as counsel supporting the complaint

and respondent Ned R. Baskin appeared on his own behalf, without
counsel. In addition to respondent , complaint counsel called three wit-
nesses to testify: Robert D. i\Iott (Tr. 125-146) 3 merchandising man-
ager of the Los Angeles Better Business Bureau; Frank A. Orr
United States postal inspector (Tr. 1~b7-154) ; and Don :Mark Hicks
advertising representative for the T.V. Guide magazine (Tr. 157-
197). Twenty-seven exhibits were marked on behalf of complaint
counsel , and two on behalf of respondent..

At the conclusion of the hearillg on August 11 , 1967 , both sides were
given until September 18 , 19G~ , to prepare and exchange proposed find-
ings , conclusions and recommEndations and until September 25 , 1067

to serve and file with the hearing examiner sneh proposals and counter-
proposals (Tr. 217-220).

Complaint connsel submitted his proposals on September 13 , 1967.

R.es:pondent filed eonnterpl'opo::::als in the form of a letter dated Sep-
tember 20, 1967 , "ith bTO testimonial letters as enelosures. All pl

3 References are:
Tr. = Transcript page
CX= Commission Exhibit
RX= Respondent' s Exhibit
CPF=Findings proposed by connsel supporting coill1)laint
RPF=Findings proposed by respondent.
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posals not adopted in ternlS or in substance are denied as irrelevant
immaterial , or erroneous. . t the conclusion of the case for complaint
counsel a motion to dismiss was made and argued (Tr. 203-10).
Decision was then reserved (Tr. 210). The nlotion is now denied.

Certification of Record

The record herein consists of 220 pages of stenographic transcript
attested by Kenneth R. Feick, the shorthand reporter, and twenty-
nine exhibits bOlUld in accordance with the practice of the Records
Section of the Commission. Such record as corrected by order of the
hearing examiner dated September 14 , 1967, and Proposed Findings
are hereby certified to the Commission.

Basis for Recommendation

This report, recommendation and certification of the record is based
on the entire record and, while principal items of evidence relied upon
are cited , no effort has been made to cite all references possibly ap-
plicable. Consideration also has been given to the demeanor of the
witnesses in determining their credibility. The following findings of
fact, conclusions, and recomlnendations are made accordingly:

Findings of Fact

1. Respondent, Ned R,. Baskin , resides at 5847 North Corteen Place
North Hollywood , California, and conducts his business as a photog-
rapher at 7021 Santa :ThIonica Boulevard, Los Angeles, California
(Tr. 5).

2. Respondent, as sole proprietor , does bus'iness under the nmne
lIol1ywood Film Studios (Tr. 5 , 198), but in SOlne current advertise-
ments he uses the name I-Iollywooc1 Enlargerllents and the address 7471

'--'

:Melrose Avenue , I-Iollywooc1, California~ for the purpose of having
,eertain mail deJiverec1 to the Dane Advertising Agency under an ar-
rangement whereby the agency seeures 40 cents for every order in
response to advertising it places. This permits the agency to cheek the
amount of fees owed to it (Tr. 198-200).

3. Respondent makes enlargements of photographs or negatives
has a, hand-eoloring serviee to tint black and white en largements~ and

an arrangement to send color 'photographs to a photo finishing labora-
tory that speeializes in color (Tr. 6) 

4. The prineipal source of respondent's ineome is mail-order business
(Tr. G). He nses direct-mail solicitation and advertising in ne\,spapers



896 ;FEDERAL 'TRADE COMMISSION DECISIONS

Certification of Record 73 F.

and magazines (Tr. 6-7). ~Iagazines are now his prinoipal me,dilUll of
advertising, but he uses some newspapeTS (Tr. 8). The nmgazil1es in-
clude movie magazines , i\lcFadden Publications and Ideal Publications
('II'. 7). At one time , he used other media , including matchbook covers
and radio (Tr. 7-8). 

5. Respondent has been in the mail-order business for approximately
30 years (Tr. 6). Except for two periods, respondent has written the
advertising copy or has overseen the writing of it, and in both case~ has
had authority to change the advertising copy ('II'. 9). The first such
period was from 1948 to 1959 , when he left the business to work in
Chicago ('II'. 23-24). The, second period was from December 1964 un-
til September 10 , 1965 (CX lOB, Tr. 9 54), when Albert L. vVolins
owned the business and gave full authority to his own advertising
agency (Tr. 9) 

6. In December 1964 , respondent ,\yas adjudged a bankrupt and his
business and equipment \yas purchased by Albert L. ,Volins ('II'. 9- 10).
The business was later repurchased by respondent, who had remained
as manager during ,Yolins ' ownership. ,Yolins still owns the equip-
ment, uses it under an arrangement to ,pay for it in installments. He has
been unable to keep up promised payments (Tr. 11-12). Respondent
is now responsible for formulating the acts and practiees of the busi-
ness (Tr. 11-12).

7. Respondent employs 10 persons in the business and receives an ap-
proximate average of 1 500 responses to his advertisements each week
(Tr. 12-13). The responses consist of one or h,o pictures and ten cents
or twenty cents or no money at all ('II'. 63). The pictures may be neg-
atives, color slides or positives ('II'. 13- 14).

8. Respondent \yas recently visited by an attorney named R. Keith
Van Hoff and had previously been visited by Gerald Rosenblatt, both
from the Federal Trade Commission (Tr. 14--15 , 38-39). I-Ie was also
visited by complaint counsel during the \yeek preceding the hearing
and was shown documents relating to a previous compliance hearing
in federal court ('II'. 15 , 34).

9. During the period from January 1951 to November 1951 respond-
ent and his attorney ,Yilliam A. Romanek had correspondence with
the Division of Compliance of the Federal Trade Comlllission. The
letters and other documents which passed between that divis,ion and re-
spondent or his counsel are contained in Commission Exhibit 1. (See
'II'. 17- 34. CX 1 was received solely for the purpose of showing the
correspondence and other documents that were passed back and forth

and it has not been considered in making this recommendation for any
other purpose. )



HOLLYWOOD FILM STUDIOS 897

893 Certification of Record

10. On July 5 1957 , the United States District Court for the North-
ern District of Illinois Eastern Division issued an order holding
respondent not in cOlnpliance with the cease and desist order of the
Conl1nission (CX 2B-F; see also Tr. 36-38 for lilnitation on receipt of
exhibit and respondent's position regarding the saIne).

11. During 1965 , respondent supplied Gerald Rosenblatt of the Fed-
eral Trade Commission with copies of literature utilized by respondent
at about that time. These copies were an envelope and a business reply
card (eX 3A-C) ; a form letter from Hollywood Studios (CX 4A-B) ;
a rush order blank , a self-addressed envelope, and a card (ex 5A-C) ;

and a. form letter (CX 6). Respondent also supplied 1\11'. Rosenblatt
with an advertisement (CX 7C-D; Tr. 44-48). This advertisement was

used at the time and was placed by 1\11'. "'\Volins ' agency when he owned

the business (Tr. 46). The advertisement appeared to be respondent'
advertising, but respondent could not identify the nlagazine in which
it appeared (Tr. 49; see explanation of hearing examiner at Tr. 54).

1:2. Respondent also identified a card that he had used in his business
in the past but was not currently using (CX 8; Tr. 48).

13. On August 27 , 1965 , respondent sent to complaint counsel a let-
ter regarding compliance in which he enclosed a notice of bulk transfer
frOlll 1\Ir. "'\Volins to himself (CX 10 A-B; Tr. 55). Respondent testi-
fied , ho\"\ever , that the statement he had made in his letter- "'\Ve are us-

ing the same advertising we have used the past 10 years -was incor-
rect (Tr. 55-57). The advertising is changed and has different pictures
(Tr. 57).

14. Respondent supplied Commission s attorney I(eith Van Hoff
with a current advertisement (CX 11), a form letter (CX 12 A-B),
three form cards ( CX 13 .A... F), and a rush order blank (CX 14). These
are currently in use (Tr. 60-61). ,Yhen a customer responds to the
advertisement (CX 11) he is sent routinely a form letter (eX 12 A -
and also a business reply card (CX 13 A-F without the handwriting;
Tr. 57-67). Sometimes the eustomer also reeeives another form letter
(CX 14; Tr. 68). If the picture cannot be made into fl, good enlarge-

ment, as determined later by the laboratory man , a form (CX 5C) is
sent to the customer (Tr. 09-70).

15. Respondent admitted that he had recei,.ec1 a few complaints ex-
pressing surprise at the offer sent to sell coloring services ( Tr. 71-72)

and that he had used the card (CX 8) in the distant past (Tr. 72). It
was his recollection that the card had not been used " in many many
years" (Tr. 72). He agreed that the card (CX 8) could be used in eon-
nection with his current advertising (CX 11; Tr. 74-75). He argued
that there was no reason to incorporate the information on Commission
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Exhibit 8 into Commission Exhibit 11 for a fraction or one percent of
the vie"wers that possibly don t have a third grade education and do not
understand the advertisement (1'1'. 75). He added that "Lucky Strike
don t tell you on television that if you buy their cigarettes , it may cause
cancer. They just. tell you it. tastes good" (Tr. 75).

16. A bound volume of correspondence selected from the Commis-
sion s consumer complaint file by complaint colIDsel (CX 15) covering
the period l\farch 5 , 1951 , through l\fay 24, 1967 , was received, with re.
spondent' s acquiescence, for the limited purpose of indicating the dates
on which respondent' s advertisements and other forms were used and
not for the truth of the statements of facts made by the complainants
(Tr. 92).

17. Respondent estimated that about 50 percent of the persons who
responded to his advertisements did not use the business reply card
(eX 13 A -F) and that about 30 percent returned the ca.rds marked
Do not color" (Tr. 93). There is presently a block or square on Com-

mission Exhibit 13 A-F for the customer to check to permit respondent
on payment of $100 each to use the pictures submitted , for advertising-
(eX 13 A-F; Tr. 92). A number of customers check this block. A num-
ber of customers check this block, although they must write in "Do not
Color. " However, respondent does not feel it is necessary to put 
similar block or square for the customers to check if they do not desire
to have the photographs hand colored (1'1'. 93). If customers do not
send in the card with their pictures , they automatically get a black and
white enlargement , usually within two weeks, although it could be
thirty days (1'1'. 94-95). Respondent fell behind on one occasion when
a camera breakdown occurred (1'1'. 95). If the consumer n1oves there
also may be further delay (1'1'. 95).

18. Pictures entrusted to respondent are often irreplaceable (1'1'. 05-

96). Respondent offers two free enlargements to compete with the
hundreds of thousands of drugstores (Tr. 97). Respondent claims that
he gives to customers precisely what he advertises (1'1'. 97) and , in re-
turn for the free enlargements , all he asks is the privilege of sending the
customer the information re.zarding: the hanel-coloring service that hec, 

'--

offers (Tr. 98-99). He does not feel it is necessary to show in his adver.,
tisement how much the coloring service will cost (Tr. 98).

19. Respondent does not send out. pictures that have been hand
colored unless the customer authorizes it in writing on a form like
Commission Exhibit 13 A- , because of Post Office regulations (Tr.
94). I-Ie sends out two , three, or four hundred c. d. paekages with hand-
colored enlargements per week at his peak (Tr. 100) , and an average

of 200 (Tr. 101). The price is $2. 50 per picture (Tr. 100). About 50
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to 100 people pay in advance to save c. d. charges (Tr. 102). About
10 percent of the persons who are sent hand-colored pictures c.
reject thenl (Tr. 103), and respondent recalled that rejections had 
thnes run as high as 20 percent for various reasons ( Tr. 103-04). In
case of a rejection of a c. , respondent returns the customer s orig-
inal photographs and offers to sell the already produced hand-colored
enlargements at a reduced rate (RX 1; Tr. 105-16).

20. Respondent testified that he did not intend to deceive his cus-
tomers because a satisfied customer could be expected to return for
many, many years (Tr. 105). He made changes in his ,advertisements
because of the objections of the Division of Compliance of the Fed-
eral Trade Commission (Tr. 104).

21. The cost to respondent of making the "free" enlargements ex-
ceeds the handling charge in each case and where a negative has to be
made the cost is greater than w he,n the customer submits a negative

(Tr. 107-12) .
22. Respondent's literature (eX 12 B and also ex 15) has photo-

graphs of two children with a statement that they received $100
each. The business reply card(CX 13 A...c.F) contains a box that, when
checked, grants permission to respondent to use the photographs sent
by the customer for advertising if $100 is paid. The same photographs
have appe,ared for many years and no one since that time has ever been
paid $100 (Tr. 113-15).

23. Respondent's reply cards (like CX 13 A-F) contain a box to
indicate by a check what color of free frame is desired. Respondent
produced 3D cards where colored photographs were not ordered show-
ing the use customers made of this card. Of 39 such cards 15 , although
not ordering hand-colored photographs , checked the box. One eard
had Ifritten in handwriting No Color, No Frames . (RX 2; Tr.
118-22) .

24. The, Los Angeles Better Bnsiness Bureau evaluates complaints
received and processes thmn by asking the company complained about
for an explanation. Then, the Bureau reports to complainant (Tr.
126 , 130-31). It also receives inquiries frO1n other better business bu-
reans (Tr. 131). In the past two and one-half years, the Los Angeles
Better Business Bureau received between 30 and 35 complaints, which
are more than the uslUtlnumbe-r in cases involving mail-order houses
that concerned the Hollywood Film Studios (Tr. 127); and it also
received some inquiries frO1n other bureaus (Tr. 131). Primarily,
these came from out of the state (TI'. 126). The pattern of the com-
plaints received by the Bureau 'iYas: a response to an advertisement
for a specific service, a notification frO111 the company complained about
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of an additional offer of a service, a failure to respond to that offer
and a failure to receive the initial service (Tr. 127 , 129- , 133-34).
The possibility exists that some of those complaints were because 
the consmners' failure to state their names (Tr. 138- 39) or because the
consumers moved (Tr. 140). Some may also have been because of
delay in the processing (Tr. 137-38). In the most recent case received
by the Better Business Bureau , the complaint was concerning the
quality of the color and the frame (Tr. 144-45). Although the wit-
hess for the Better Business Bureau originally testified that he uni-
formly received no response from the respondent (Tr. 134), later in
his testimony, after looking at .his file, he stated that it had received
unsigned responses (Tr. 136). He estimated that, on the basis of eases
had in the past, the complaints received constituted only one or two
percent of the persons who had complaints to make. (Tr. 128). Al-
though he stated that the pattern did not vary in the case of Holly\,ood
Film Studios (Tr. 133-34), the latest coll1plaint differeel from the pat-
tern described in that it related to bad results (Tr. 144). Respondent
in his ease-in-chief explained that if a poor picture was sent to him , he
could not improve it , and he used his form letter Conllllission Exhibit G
to explain that to the customer (Tr. 211).

25. The lTnited States Post Office De,partment has received 229
eomplaints about Hollywood Film Studios since January 1962 (Tr.
148). There is a pattern to these complaints (Tr. 148). The complain-
ants thought that they were going to get free colored enlargements
and free frames for the 20 cents they sent or that they were going to
receive $100 for use of the pictures they sent in (Tr. 149). Other com-

p) aints "ere that the colors were not in oils; that the frames were not
the same as indicated in the advertising; or that they were not able 
get back their negatives or to get the free enlargements promised by
the advertisement (Tr. 149). 1\11'. Frank A. Orr, the experienced wit-
ness from the Post Office Department, estimated that there were about
a hundred complaints that could be located , if all leads were developed
for every unsolicited complaint received (Tr. 151). The Post Office
Department on June 12 , 1963 , transmitted to the Federal Trade, Com-
mission a letter of complaint, whieh included enclosures (Tr. 151-52;
ex 16 A-G). This letter was received in evidence with the acquiescenee
of respondent (Tr. 153). :Mr. 01'1' on questioning by respondent stated
that he was sure respondent had authorization eards on file for all

d. orders (Tr. 154) and that third-elass mail was not forwarded but
destroyed in the absence of instructions (Tr. 153).

26. Respondent used T.V. Guide magazine on one occasion. It is a
national publication with 79 regional editions in every major market
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where there are television stations with different programming (Tr.
157-59) . A regional edition is circulated in the area covering the signal
strength of the major television stations located there. Advertising is
sold both nationally and by edition (Tr. 159-60). Similarly, there are

two distinct sections of the book-one , the national editorial section
and the other the local editorial and local programming section (Tr.
162).

27. Respondent through his advertising agency purchased space in
four different regional editions of T. V. Guide (CX 17 A-D; Tr. 167-
68). The same one-eighth of a page advertisement (CX 18), with the
exception of a department or key number indicating the location of
the advertisement, was inserteel in the January 21st issue of T.
Guide in the San Diego , California , Georgia, Iowa, and New Yark
1\fetropolitan Area editions (Tr. 189-92; ex 17 A- , ex 18). The
total cost of the advertising was $823 (Tr. 192). The eost of the one-
eighth of a page insertion differed in the New York area from the other
localities o\ring to the size of the circulation (Tr. 193-94).

28. T.V. Guide magazine has a regular procedure of handling com-
plaints received from persons who have responded to advertisements
(Tr. 172). Complaints first go to the director of advertising services
at headquarters for the magazine (Tr. 171). He then forwards the
complaint to the T.V. Guide office involved with instructions to check
it out and to get a satisfactory answer to complainant. At the same
time , the director of advertising acknowledges the complaint. The eor-
respondence is retained in the normal course until the complaint is
satisfied (Tr. 172). About 20 complaints regarding respondent were
referred to the attention of T.V. Guide s Los Angeles representative
Don l\fark Hicks (Tr. 175). Commission Exhibits 19-24 are correspon-
dence forwarded to 1\Ir. Hicks pursuant to the procedure above out-
lined (Tr. 172). These complaints were received in evidence as rec-
ords kept by T.V. Guide in the regular course of business, not for the
truth of the facts stated by the persons complaining, but for the fact
that complaints had been made (Tr. 177-80). Following receipt of the
doeuments , :Mr. Hicks took up the matter with respondent and with

his advertising agency. 1\fr. Baskin told ~fr. Hicks that he had had
equipment failure and that he would explain it to the complainants
(Tr. 182). The T.V. Guide representative never reeeived a eopy of any
letter of explanation and on one oecasion he got a second complaint
from the same complainant (Tr. 176-77). It was brought out by re-
spondent on cross-examination that he had told the T.V. Guide repre-
sentative his camera had to be sent to the manufacturer in 1\1inneapolis
and that it would take 30 days to get it back (Tr. 182). He also told the
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1'epresentati ve about the volume of response and the length 
of time 

would take to get the material out (Tr. 183). Respondent had invited
1\'11'. Hicks , the T.V. Guide representative, to visit the plant, but al-
though 1\11'. Hicks said he would try to come, he never did (Tr. 183).
He explained that he did not believe anything would be accomplished
by such a visit (Tr. 185) and that the breakdown of the equipment
had no bearing on the complaints received (Tr. 184, 186). This was
respondent' s first advertisement in T.V. Guide (Tr. 186 211), but T.
Guide was aware that respondent was advertising in l\1cCall's maga-
zine (Tr. 187). An advertisement in the l\1cCall's July 1967 issue
whieh was substantially identieal to Commission Exhibit 11

, "

was iden-
tified by respondent and received in evidenee (CX 26; Tr. 198). The
representative for T.V. Guide recognized that it was possible , in eases
where only one letter was reeeived, that the person complaining later
might have received all he was supposed to reeeive (Tr. 189). But lVIr.
I-licks could not estimate what response was to be expected
(Tr. 195-96) .
29. In his case-in-chief respondent testified that while he had had

complaints frO111 other publications , he had used such other publiea-
tions , leaders in their fields , for over 27 years without ever having an
experience such as the one he had with T.V. Guide (Tr. 211-12). ,Vhen
a communieation from the National Better Business Bureau to the
Federal Trade Commission (CX 27) was drawn to his attention , the

, respondent testified that he attempted to satisfy eomplainants by writ-
ing to them in handwriting and did not have time to send eopies 
the T.V. Guide and to the better business bureaus , nor did he desire to
incur the expense of hiring an additional typist to take care of 
(Tr. 215-16).

30. Respondent's advertising and the form letters and cards , which
he has used during the past several years , have, exeept for changes not
important here, followed the same pattern. (Compare CXs 3-7 E-
inclusive, with exs 11- , inclusive , and ex 18. Compare Tr. 73 , lines

10 with lines 14-19. See also CX 15 reeeived for limited purpose;
Tr. 87 , lines 11-20; and CPF pp. 11-12.

31. The basic plan through whieh respondent seeks to obtain re-
sponses is very similar to the plan found to be unlawful in the original
proceeding. (See 47 F. C. 915- , 923-26. ) References to motion pic-
ture stars have been eliminated, but the new scheme of holding out
possible use of submitted photographs for advertising at a fee of $100
has been added (CXs 12 A- , 13 A-F).
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32. Respondent's recent advertising and the form letters and cards
which he used , are lllisleading in the following respects:

(a) The advertisement-that is the initial contact with the prospec-
tive customer-is calculated to lead the customer to believe that he
will obtain color enlargements free, although read literally the adver-
tisement does not so state (CXs 11 , 18). It states in large print "GET

2 FREE ENLARGEJ.\-IENTS of Your Favorite Photos , 5 x 7" Size." Then it
asks for two color or black and white photos or snapshots and says
State color of hair, eyes, clothes , for prompt information for finish-

ing, in color with FREE frames." Respondent states that this means:
you are to state this if you desire information. Readers , however, may
well interpret it to mean: you are to give this information to us to use
in finishing the free enlargements. The fact that color snapshots are
solicited as well as black and white strengthens this impression.

(b) The form letter that respondent. sends to the customer is also
calculated to mislead. There is no l11ention at all of a charge on the
face of the letter (CX 12 A). It merely asks for the return of the
reply card enclosed and states

, "

If you do not wish your enlargements

finished in color, mark card Do Not Color." On the face of the letter in
a handwritten postscript, respondent refers to the reverse side, to "
few pictures selected from our customers. These people received $100
for the use of their picture. Your picture may also be selected, so be sure
to return the enclosed card." This " " directs the customer s atten-
tion away from the first paragraph of the reverse side (CX 12 B).
Even this paragraph , hmyever , does not state the charges , only "at very
little cost" and "for the small charge we make. " The size of type used
by the respondent captures the, customer s interest and directs his
attention to the photographs and testimonials on the reverse side.

(c) The form of business reply caTCl (GX 13 A-F) enclosed with
the form letter (CX 12 A-B) is lil;;:ewise calculated to direct the cus-
tomer s attention away from the fact that he is authorizing a charge for
$2.60. In a box at the top of the card , in large print with ample space
between lines, the statement appears: "YOUR PICTURE IS BEING CON-
SIDERED TO BE USED IX OUR ADVERTISEl\IEl'\TS. YOU WILL RECEIVE $ 1 0 0

IF YOUR PICTURE IS SELECTED. CHECK BELO\V AND RETURN. " At the bottom
of the card there is a box that if checked gives respondent permission
to use the picture for $11. On the left in large type appears the word

FREE" followed bv the headings "Frames with Colol'ed Enlanre-. c.
ments" and "Check Color You ,Vish." Then , follows a statement in
smaller type that describes the frames , and below this are two boxes



904 FEDERAL TRADE COMMISSION DECISIONS

Certification of Record 73 F.

to be cheeked located opposite frame colors. All of these , pI us the
statement in an arrow directing attention to the file number, distract
the customer s attention from the real reason for the card , which is
the statement: " ,?\Till Be Glad to Help with the Few Cents e.
Fees as "'Yell as $2.60 ,Yhich Includes Artist's Labor for Each Oil
Painting, Sent to me on Five Day Approyal." This sentence in turn
appe,ars 'after another sentence whieh reads: " I I-Iaye Checked the, Free-.
Frame You Are to Include for the 'Deluxe: 5 x 7 Inch Enlargements
That Yon Are Haying Your Artist Hanel Color in N aturaI Oil Colol's.
Thus , attention is directed a\\ay from the charge and toward the yery
dubious, possibility of a payment of $100 for use of the photographs
submitted and toward the free frames.

33. Respondent had a number of compl.tints drawn to his attention
and at one time he had a card prepared to explain his advertise.ment.
This card was to be used when complaints were received (CX 8).
Thus, respondent knew that the literature he was using was being
misinterpreted by prospectiye customers. j)ioreover, in a number of
cases, prospeeti,-e eustomers checked the free frame option when they
did not order hand-colored photographs, 80 respondent could see that
such customers had misunderstood the offer (Tr. 117-19). Respond-
enfs apparent reasoning may be gleaned from two statements he made
during questioning by the Hearing Examiner. Respondent, after mak-
ing a critical statement of Lueky Strike advertisements, saiel

, ;;

But
as writing my advertising, I ainl it at the average intelligence , which
is the masses, Rnd actual figures put out by mail order people. show
the masses is less than fifth grade intelligence. (Tr. 87. ) In the

other passage , after stating that he must give a bargain to get people
to send their pictures all the way to California when they could go
to a drugstore or supermarket, he claimed that his advertisement Iyas
clear and that people got ,,"hat was advertised. Then he said" * * 
and thafs the reason In~ do the business that we do , because there
certainly no shortage of drugstores across the United States and
Canada" (Tr. 111-12). The impression created IYrLS that he was forced
to use the type of advertising he did or he would not be able to get
people to send their pictures to him rather than to the local drugstol
and that anyone of fifth grade intelligence could understand the nature
of his offer, so the fact that anyone else. might misunderstand ,yas
unimportant.

CONCLUSIONS

1. The Federal Trade Commission has jurisdiction over respondent
and the acts and practices herein described. Respondent's advertise-
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ments and the literature used in connection therewith haTe been false'
and misleading as those terms are used in the Federal Trade Com-,
mission Act.

2. The changes in respondenfs practices made fol1O\Ying the deci-
sion of the Federal Trade COlllmission issued J annarv 26. 1951. have
not been sufficient to remedy the misleading character of his practices.,

3. Respondenfs current advertising and the current literature used
in connection there\vith are false and misleading within the meaning
of Section 5 of the Federal Trade Commission Act.

4. It is immaterial that respondenfs business is not a profitable'
one or that on critical analysis his ad\ ertising supplies what is specif-
ica.lly offered , because the adyertising and other literature used in
connection therewith are misleading in character.

5. In order to prevent the misleading nature of respondent's.
practices it is necessary and in the public. interest that the outstanding
order of the Federal Trade Commission elated January 26 , 195L be
reope.ned and modified to provide. more specifically against the mis-
leading practices that are continuing.

6. There has been no competent evidence offered at the current
hearings sufficient to establish the necessity for clauses (b) and (c)
of paragraph 1 of the further order proposed in the Show Cause
Order, dated September 9 , 1966 (p. 5). Accordingly, such clauses
should be deleted and paragraphs (a) and (d) combined.

7. It was contemplated by paragraph 4 of sa-id further order pro-
posed by the order to show cause (p. 6) that other misrepresentations
be prohibited. Accordingly, the misrepresentation in the aclvertise,
ments utilizing the name Hollywood Enlargements and the mis-
representation by respondent that photographs sent free by him \'i'ere
being considered for use in his advertisements should be specifically
prohibited. ~Ioreover, the business reply card sent by respondent is
so susceptible of misconstruction in its present form that its use
should be prohibited unless it is recast in a form that will no longer
be misleading.

8. The following recommendations should be adopted:

R ecommenda tions

It is recommended that:
(1) The Federal Trade Col1111lission reopen the proceeding against

respondent concluded by decision dated January 26 , 1951 (47 F.
913) and issue the order set forth in the order to, show cause, dated

~ 15 V. C. sec. 45.

41'8-345'-- 72-
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September 9, 1966, as in the public interest, with appropriate
modification; and

(2) The order as modified read as follows:
It is 0?'Cle1' That the respondent, Ned R. Baskin, an individual

trading under the name of Hollywood Film Studios , or trading under
any other name, and his agents, representatives , and employees, di-
rectly or through any corporate or other device , in connection with the
offering for sale , sale , or distribution of plain or colored photographs
or enlargements thereof, in commerce as "commerce" is defined in
the Federal Trade Commission Act , do forthwith cease and desist from:

(1) Representing, directly or by implication , that any photo-
graph or enlargement, colored , or black and white, framed or
unframed , will be made and delivered for a stipulated price
unless such photograph or enlargement will in fact be made and
delivered for the stipulated price without the imposition or at-
tempted imposition of any eondition not clearly disclosed in the
representation.

(2) Representing, directly or by implication, that any offer is
for a limited time only, when such offer is not in fact limited in
point of time , but is made by respondent in the regular course of
business.

(3) Using the words "free" or " given," or any other word
or term expressly or impliedly importing a like meaning, in ad-
vertising, to designate , describe or refer to any article or merchan-
dise whieh is not in fact a gift or gratuity or which is not given
without requiring the purehase of other merchandise or the per-
formance of some service inuring directily or indirectly to the
benefit of the respondent.

(4) Using the name " I-Iolly"\yood Film Studios " together ,yith
pictures of motion picture celebrities , on letterheads or in adver-
tisingmatter; or otherwise representing that the respondent has

any connection whatsoever with the motion picture industry.

It is f1.lTthe1' 0?'Cle1' That respondent Ned R. Baskin, an individual
doing business as Hollywood Film Studios , Hollywood Enlargements
or under any other name or names, and respondent's representatives
agents and employees , directly or through any corporate or other de-
vice, in connection with the advertising, furnishing, offering for sale
sale or distribution of photographs, photographic enlargements , photo-
graphic coloring or enlargement servic.es , or any other products or serv-
ices in commerce , as "commerc.e" is defined in the Federal Trade Com-
mission Act, do forth,,-ith cease and desist from:
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(1) Offering to furnish any photograph or 'any enlargement of
a picture , photograph, print, snapshot, negative , slide , color slide
or similar article, either free of cost or for any stated amolUlt or
compensation, unless the offered photograph or enlargement is
in every instance furnished upon the request therefor when
accompanied by the stated amount 01' compensation , if any, with-
out first sending to the requesting person any form of communica-
tion offering to sell respondent' s coloring services or any otherserVIces. 

(2) Offering to furnish a black and white photograph or en-
largement of a picture, photograph, print, snapshot, negative
slide, color slide , or similar ,article, either free of cost or for any
stated amount or compensation , unless in imnlediate conjunction
with such offer, in letters of equal size and prominence, the dis-
closure is made that the offered photograph or enlargement is
black and white.

(3) Requesting information for having any photograph, en-

largement, or similar ,article colored, in any advertisement or in
any form of communieation, unless in eaeh instance in which
sueh request for information is made:

(a) There is clear and conspieuous disclosure that forth-
coming is an offer to sell respondent' s coloring services;
and

(b) There is clear and conspieuons disclosure of the full
amount of respondent's charge for sueh eoloring serviees.

(4) Falsely stating that photographs submitted to respondent
are being considered for use as advertisements and that a fee of
$100 eaeh will be paid for those selected when sneh is not the ease.

(5) Utilizing a business reply card for return by persons who
have submitted a photograph or photographs for free enlarge-
ment unless sueh business reply card is rec.ast. to :

(a) Delete all reference to consideration of photographs
for use in advertisements except ' R simple statement with a
box to check as follows: "0 If you pay me $100. 00 each you
have my permission to use a copy of any of my pictures for
your 'adyertising.

(b) Delete all reference to free frames except the state-
nlent

, "

If you desire to authorize our charge of $2.60 (or
other amount) for hand-eoloring service please check the color
frame desired~' preceded by boxe, s opposite the frame colors
available.
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(c) Delete all other statements except the admonition to
use the file number and blank for name 'and address.

(d) Add statements (all of which must be in type of equal
size to the largest used and in as prominent a position as any
other statement on the card) to the following effect:

(i) Return of this carel signed by you is an agreement
to pay $2.60 (or other specified charges) for hand-color-
ing each photograph; and an agreement to pay the

d. charges; and
(ii) Identification of each photograph by enc.losure

or reference to file number.
(6) lVIisrepresenting in any manner the terms of any offer or

the services provided by respondent.
I t is f1.l1'thep opdered That the respondent herein shall , within sixty

(60) days after service upon him of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and form in
which he has complied with this order.

OPINION OF THE COl\DIISSION

l\IA Y 1968

By ~1A.cINTYRE Co77?,1nissionep:

The Commission , on September 9 , 1966 , issued an order requiring
respondent herein to show cause why this matter should not be re-
opened and the Commission s order to cease and desist issued against
respondent on January 26 19'51 (47 F. C. 913J, should not be amended
in eonformity with the terms set forth in the sho"\v cause order.1 There-
after respondent responded to sueh show cause order, and the Commis-
sion , in the circumstances and pursuant to its Rules of Praetice , refer-
red the matter to a hearing examiner for the purpose of receiving
evidence in support of and in opposition to the question of w hethel' or

not the public interest requires that the Commission reopen this pro-
ceeding and the modification of the order to cease and desist. ill the
manner indieated.

The hearing examiner , on October 17 , 1967 , after holding the hear-
ings conducted pursuant to the Commission s direction , certified to the
Commission the record in the matter , his report thereon and his reCOJll-

1 The order to cease and desist contained in the show cause order is reproduced in Ap-
pendix nttached hereto. The first part of such order , up to the asterisks separating' the
two parts, is the original order to cease and desist. (See In the Natter of Ned R. Baskin

47 F. C. 913 , 928-929 (1951). ) The second part of such order constitutes the propospll
modifica tion of the original order to cease and desist.
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mendation. The examiner made express findings on the issues presented
and he recommended that the Commission reopen the proceeding
against respondent and issue .all order as set forth in the show cause
order with "appropriate modification as in the public interest.

This matter is now before the Commission for its findings and con-
clusions on the basis of the hearings held and for an appropriate order
in the light thereof.
The Commission issued the show cause order in this proceeding

because it believed the.re was reasonable doubt that the language of the
order to cease and desist would

, '

as intended by the Commission , remedy
all the misleading and deceptive advertising practices found to have
been engaged in by the respondent. In particular, the Commission
believed the order inadequate to prevent respondent from represent-
ing in an advertisement that it \yould furnish colored 5x7 enlarge-
ments for a nominal amount or no charge when , in fact , the purpose of
such advertisement was to gain the opportunity to send sales litera-
ture to prospective customers to induce them to purchase respondent'
photographic coloring and enlarging services.

The Commission therefore indicated in its show cause order that it
,youJ c1 amend the order to cease and desist by adding provisions there-
to which in part would require respondent to cease and desist from
offering to furnish a photograph or enlargement unless he, in fact, fur-
nisl1es the enlargement (or photo) upon the meeting by the customer
of the terms of the initial offer and unless he returns simultaneously the
negative , slide or photograph "\yithout the imposition or attempted im-
position of any condition and without first sending to the requesting
party a communication offering to sell respondenfs coloring services.
The provisions to be added "\yould also include certain requirements as
to disclosures in connection with the offering of a blaek and white
photograph or enlargement and in connection yvith the request for in-
formation as to the supplying of coloring sen"iees. Finally, the new
provisions would include a prohibition against misrepresenting in any
manner the terms of any offer or sen"ices provided by respondent.

Respondent engages in , and has engaged in , for many years , the
business, \'\hieh it conducts by mail order in interstate commerce, of
making and selling enlargements of photographs (or negatives or
sli des) 811 pplied by customers in response to his advertisements. Re-

spondenfs pattern of doing business has not changed in any basic man-
ner from that used at the time of the original proceeding herein. His
principal advertising representations are now, and ha\"e been through

2 For the exact terms of the provisions to be added to the order to cease and desist under
tbe sbowcause order, . see Appendix llttacbed hereto.



910 FEDERAL TRADE COM,lvIISSION DECISIONS

Opinion 73 F.

the intervening years, essentially the same as those previously consid-
ered. The changes are primarily in the details as to the offer made and
do not go to the substance of the scheme.

Current advertising materials of the. respondent were received into
the record. These include a magazine advertisement (attached to the
findings of fact as Attachment A), a form letter sent to the customer
who responds to the advertisement (attached to the findings as Attach-
ment B-1 and -2), and the business reply card (attac.heel to the findings
as Attachments C and D).

A typic.al magazine or periodical advertisement of the respondent
used at the present time, reads as follo\\s:

Get 2 FREE EXLARGE~IENTS of your fa,orite photos. 5x7" size. Send 2
color or black and ",hite photos or snapshots (returned unharmed). State color
of hail' , eyes. clothes , for prompt information for finishing, in color with FREE
frames. Enclose 20c for handiing. Hollywood Enlargements, 7471 ?llelrose Avenue,
Dept. 4069, Hollywood , California 90046. (eX 11,

This advertisement states or implies that respondent \\-ill forth-
with , upon rec.eipt or photos or snapshots supply free color enlarge-
ments upon the enclosure of 20 cents for handling and \yithout any
further c.onclitions or consideration.3 The faet is , hO\yeTer , and the
hearings clearly establi8h, that the oft'er is not available unconclitionallv

...... 

and the enlargements ,rill not be sent fortlnTith. The condition is that
customers must first. receiye aclyertisinQ' literature essentially offerin!2,'

.' '

respondenfs c.olol'ing services and seekin&!" the return of 11 bw~iness reply

card filled out by the customer. It is not until after this further solicita-
tion that a c.ustomer will rec.eive his enlargements. He~;pondent, al-
though he appears to offer enlargements free and ,,-ithout. further
obligation, something in the nature of a get-acquainted offer , is in
reality ga.ining the opportunity to sell his coloring services.

,Yhile the delav for further solicitation may seem to he only a tem-
porary inconvenience to the customer , it is more than that. The oppor-
tunity which is thus obtained by respondent is used as the occasion to
further mislead and deceive his customers. The pieces of advertising
literature attaehec1 to the findings of fact themselves testify to the

possibility of confusion and deception from their use. See the exami-
ner s findings, pages 90:2-904 of his c.ertific.ation , and the discussion
below. l\tloreover, the testimony taken sho\\-s that responc1enfs adyertis-

3 While the ad instructs: " State color of hair, eyes. clothes, for prompt informn tion for
finishing, in color with FREE frame!:' " this does not, on its face, purport to be a con-
dition to the sending of the advel'tisrd enlargements. nor does it inclicnte deln.y in the
receipt of the enlargements for the purpose of fnrtl1er solicitn.tioll , ::--Ioreo\'er, even if this
sentence can be construed as suggesting the condition to the furnishing of the advertised

items, it is ambiguous and has the tendency to mbleac1 and deceive. '.rhe representation as
to furnishing colored photographs will be covered in the subsequent discussion.
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ing is misleading alJd that it has the tendency and capacity to mislead,
and decei ve. 

The deception here is not lessened by the fact that respondent even-
tually sends the enlargements as offered without further cost to the
customer even where the customer does not. return the business reply
card. That is because the customer is not getting that which the initial
advertising promises to give him the prompt and unconditional
receipt of the enlargen1ents upon the meeting of the terms of the offer.
Of. Federal T1'ade 0017'&17iission v. AlgO?na L'l.t1nber 00. 291 U.S. 67 , 78
(1934) .

Respondent' s advertisements are other\\"ise false and deceptive , as the
examiner found in his finding numbered 32. The initial advertisement
appearing in a magazine or periodical implies, at least, that the cus-,
tomer will obtain color enlargements. It requests the return of informa-
tion as to color of hair, eyes and clothes for finishing in color, and it also
lnentions submitting color snapshots. All of this could lead the un-
sophisticated and the credulous to believe that pictures to be furnished
would be in color without further p:1yment.

The form letter (Attachment B-1 and -2 of findings), as well as
the business reply card (Attachments C and D of findings), has the
capacity and tendency to mislead a customer into unknowingly or un-
intentionally ordering colored photographs for which he is authorizing
a c.harge or $2.50. This is done , as the examiner finds , by the use of am-
bignous language and by the clever referring of the reader to other
items in the advertising literature. The juxtaposition and prominent
type of snch statements as "Free Frames "\Vith Colored Enlargements

Check Color You 'Vish" and other statements distract the. customer
attention from the rea.l reason for the card , which is to sell respondent'
coloring services. The emphasis on the claim that there is a possibility
(not true) of receiving $100 for the use of the eustomer s pictures

would tend to increase returns of the business reply card and the
chances or the customer unintentionally ordering coloring sernees.

oil Robert D. Mott, merchandising manager of the Los Angeles Better Business Bureau
(tr. 124 et seq. ; Frank A. Orr, United States Postal Inspector (tr. 147 et seq, ; and
Don Mark Hicks, advertising representative of TF Guide magazine (tr, 157, et seq.

), 

all
testified concerning the general nature of the complaints receb-ed as to respondent' s prac-
tices and advertising. For instance , Frank 01'1' testified that " Generally, the complaints
fo11owed the same basic pattern. First of a11 , we receive most of our complaints from peo-
ple who say that they have answered an advertisement and they thought they were
going to get photographs enlarged, and free frames and color, and subsequently, the;y
receive photographs for which C. D. charges were asked * 

... '" " 

(tr. 149). "The letters
the people have written to me indicate that tbe~' felt they were mislead (sic) because
they felt that they were going to get this free colored enlargements, (sic) and free fr:lInes,
for 20 cents which they sent in , in answer to au advertisement in a publication. This is
genera11y how they did feel they were mislea~ (sic)" (tr. 149-150)".
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The likelihood of ordering by mistake is helped by the fact that the
business reply card does not contain a box (( J) for checking off "Do
not eolor." The recipient has to understand what is required of him
and , if he is going to return the card , that he must specifically write
thereon that he does not want the coloring services. Not all people
will be so knowledgeable as to readily see through this device and realize
that they do not have to order the eoloring services. Thus, the potential
for deception is great. :J\10reover, there would be the tendency in this
advertising for the recipient to order the color photographs in the be-

lief that this would be necessary to assure return of valued , and possibly
irreplaceable, negatives or photos.

The precise issue before the Conlnlission is whether or not it is llec-

,essarv to modifv the order to cease and desist herein to effectivelv

'"' '"' '"'

prohibit respondent's adyertising misrepresentations and decepti\.
practices. The Commission , as stated in its show cause order, issued in
1951 its order to cease and desist , which it believed was the most suitable
remedy to correct the misleading advertising practices found to have
been engaged in by the respondent. In view of all the circumstance~,
including the fact that respondent is continuing today to advertise and
to use some of the same representations and to engage in substantially
the same advertising scheme which the Commission previously
found to be misleading and to constitute unfair and deceptive acts and
practices injurious to the public creates substantial doubt that the Com-
mission s order issued in 1951 is adequate to correct. the illegality and
to protect the public interest. (See, for comparison , the findings of
fact and conclusions of the Commission In the ill ClUe?' of JYed R. Baskin
47 F. C. 913 922-928. ) 5

It is concluded , therefore , that the public interest requires that the
order to cease and desist issued herein on January 26 , 1951 , be modified.
This is in accordance with the examiner s recommendation. The ex-

aminer, ho\\ever, proposed that the order to cease and desist contained
in the Commission s show cause order be modified in certain respects
in view of the evidence adduced at the hearing. First, in the second
part of the order to cease and desist, he would eliminate subparagraphs
1 (b) and 1 (c) (see Exhibit .1\.. , attached). These prohibit the offering

"With reference to respondent's compliance '\\ith the Commission s order to cease and

desist, the record contains, for the period from January 19051 to ::\oyember 1951 , cor-
respondence between respondent and the Commis"ion s Diyision of Compliance , as well as a
COm" of the July 5, 1957, United States District Court, l\"orthern District of Illinois,
Eastern Division, order holding respondent in yiola tion of the Commission s cease and

desi"t order, assessing a fine of a total of $900 and entering a permanent injunction. These
documents were receiYed not for the purpose of 8howing the truth of the facts con-

tained therein but to show the existence of the documents and related materials.
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to furnish of a photograph or enlargement (1 (b)) 1111Ie8S the nega-

tive , slide or photograph forwarded is returned simuItaneously with:
the offered photograph or enlargement and (1 (c)) without the im-
position or attempted imposition of any condition. The examiner con-
cluded there was no competent evidence to show the necessity for these
provisions. ,Ye disagre,

As to the aforementionec11 (b), the evidence shows a pattern of com-
plaints from customers asserting difficulties and delay in getting back
their negatives and photographs. 1Yhile it appears that respondent
eventually will return these items , along with the enlargements, this
is only after a period of time has ela.psed or upon the receipt of the
business reply card frO1~l the customer. The evidence further shows

that the photographs entrusted to the respondent are often irreplace-
able , and therefore treasured , items. Delay in their return is a matter
of importance to the customer. It is not improbable, considering re-
spondent' s method of ope.ra.tion, that he could engage in a variant 
his scheme by sending the finished enlargements and retaining the
photographs (or negatives or slides) while making his solicitation to
sell coloring services. In the circumstances we believe it is necessary to

, make explicit in the order that the photographs , negatives or slides
must be returned simultaneously with the enlargements.

As to the aforementioned 1 (c), which prohibits the offering of any
photograph or enlargement unless such is in fact furnished in every
instance and "without the imposition or attempted imposition of any
condition " this provision goes to the heart of the matter now before
the Commission. The Commission here is considering the need for
modifying the order in view of the fact that respondent did impose
or attempted to impose a condition Le. the opportunity to sell his
coloring services , which was not stated in the initial advertisement and
which has misled or tended to mislead and deceive customers. Such a
practice is specifically prohibited by 1 (d), but we believe it is also
necessary to include a general prohibition against the imposition or

attempted imposition of any other kind of condition. Accordingly, we
believe that the subparagraph 1 (c) is justified.

The hearing exnminer nlso adds to the order two new provisions
which he believed to be appropriate based on the evidence adduced
in the hearing. One of these is the prohibition against the fa.lse repre-
sentation that photographs submitted will be considered for use as
advertisements a.nd that a fee of $100 will be paid therefor. The other'
is a detailed prohibition which would attempt to "recast" the respond-
ent:s business reply card.



914 FEDERAL TRADE COMMISSION DECISIONS

Opinion 73 F.

Consideration will first be given to the latter. The recasting or re-
writing or respondent's advertising literature in the detailed way rec-
olllmenc1ed by the hearing examiner does not appear to be warranted
in the circumstances of this case. Other prohibitions of the order would

in effect require respondent to revise the language in the business reply
card so that it will no longer contain the challenged misrepresenta-

tions. Furthermore, respondent will be subject to a prohibition
against soliciting the sale of coloring services by the use or such a busi-
ness reply card prior to the returning of the finished enlargements as
advertised so that the business reply card will not hereafter be as likely
to contribute to deception. It is preferable , we believe, that the order
against respondent be a prohibition against deceptive practices , thus
permitting respondent to choose its own advertising representations.
Respondent , of course, pursuant to B 3.61 (c) or the Commission s Rules

or Practice , may request and receiye advice as to whether any proposed

course of action will constitute compliance under the order.
The other new prohibition recommended by the examiner is that as

to the $100 offer for use of the customer s pictures. The business re,ply

card states in bold letters:

YOUR PICTURE IS BEING CONSIDERED TO BE USED IN OUR ADVER-

TISEMENTS. YOU vnLL RECEIVE $100 IF YOUR PICTURE IS SELECTED.
CHECK BELO,V AND RETURN. (ex 13c.

Other references to this offer are made in the business reply card and
in the letter. This is a come-on; an inducement to the customer to re-
turn the business reply card. It is cleverly phrased and positioned to
create the illusion that the customer has some possibility or earning
this $100. This representation substitutes for one used at the tilne of
the original hearing, consisting of a free offer or a picture or a movie

star. It is well demonstrated by the evidence that this offer is raIse
and deceptiye.. According to the testimony of ~fr. Baskin , the. respond-

ent, the current pictures have been used for many years and the cus-

tomer' s supplying these photographs were the last to receive $100 and

,yere possibly the only customers evel' receiving $100. 1\10reover , the
current picture appearing in magazines is that of respondent~daughter. 

The offer or the $100 for use or the customer s picture, while raIse
and deceptive in and of itself , is ttlso an integral part of the whole

scheme. It is contained in the advertising literature-both the letter
and the business reply cRrd-which is sent to the customer after the
customer s photographs or negatives have been received. It is part or
the inducement to the customer to return the business reply carel and
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materially enhances the possibility that the customer will order the
coloring services.

~lisrepresentation as to the $100 oifel' would be l)l'ohibitecl b;y the
general prohibition against misrepresentation of the terms of nny

offer or the services provided by respondent in the Commission s order
(see paragraph 4 of the second part of the order in the Commission
show cause order in Appendix A). Nevertheless, since this specific
representation is used at this time, '\ve believe an appropriate prohibi-
tion as to its deceptive use is needed in the modified order. The order
which we will enter will flatly prohibit any reference to payments for
use of pictures in advertising because it does not appear that respond-
ent has or ever had a bona fide program to make such use of custom-
ers' pictures. At the nlost

, '

he made, payment only in one or two iso-
lated instanc.es. If respondent in the future develops a regular program
of this nature , he may request the modification of the Commission
order to permit such representation.
The Commission s Findings of Faet , Conclusions and Final Order

are attached hereto. The final order embodies the Commission s views
:as expressed above.

APPENDIX A

OHDER TO CEASE AND DESIST

CONTAINED IX

SHOW CAUSE ORDER

It 18 ordered. That the respondent Xed R. Baskin , an individual trading under
the name of Hollywood Film Studios, or trading under any other name, and his
agents, representatives and employees, directly or through any corporate or
other device, in connection with the offering for sale. sale, or distribution of
plain or colored photographs, or enlargements thereof, in commerce as "com-
merce" is defined ill the Federal Trade Commission Act, do forthwith cease and
desist from:

(1) R.epresenting, directly or by il1lplica tioll. that any photograph or
enlargement, colored or black and ","hite, framed or unframed, will be made
and delivered for a stipulated price, unless such photograph or enlarge-
ment will in fact be made and delivered for the stipulated price without
the imposition or attempted imposition of any condition not clearly dis-
closed in the representation.

(2) Representing, directly or by implication , that any offer is for a
limited time only, when such offer is not in fact limited in point of time,
but is made by respondent in the regulnr course of business.

(3) Using the words "free or "given " or any other word or term ex-
pressly or impliedly importing a like meaning, in advertising, to designate,
describe, or refer to any article of merchandise which is not in fact a gift
or gratuity or which is not given without requiring the purchase of other
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merchandise or the performance of some service inuring directly or indirectly
to the benefit of the respondent.

(4) Using the name "Hollywood Film Studios," together with pictures
of motion picture celebrities, on letterheads or in advertising matter; or
otherwise representing that the respondent has any connection ,vhatsoever'
with the motion picture industry.

:01

It is Im'ther onlered, That respondent Ned R. Baskin , an individual doing'
business as Hollywood Film Studios, or uncleI' any other name or names. and
respondent' s representatives, agents and employees, directly or through any
corporate or other deviCe, in connection with the advertising, furnishing, offer-
ing for sale, sale or distribution of photographs, photographic enlargements,
photographic coloring or enlargement services. or any other products or sen-
ices in commerce, as "commerce" is defined in the Federal Trade Commission
Act, do forthwith cease and desist from:

1. Offering to furnish any photograph or any enlargement of a picture,
photograph , print, snapshot, negative, slide, color slide, or similar article

either free of cost or for any stated amount or compensation
(a) unless the offered photograph or enlargement is in every instance

furnished upon the request therefor, when accompanied by the stated
amount or compensation , if any, and

(b) unless the negative, slide or photograph forwarded pursuant
to the offer is returned simultaneously with the offered photograph
or enlargement, and

(c) without the imposition or attempted imposition of any condition

and
(d) without first sending to the requesting person any form of com-

munica tion offering to sell respondent' s coloring services or any other
services.

2. Offering to furnish a black and white photograph or enlargement of
a picture , photograph , print , snapshot, negative, slide, color slide, or similar
article, either free of cost or for any stated amount or compensation , unless
in immediate conjunction with such offer, in letters of equal size and prom-
inence, the disclosure is made that the offered photograph or enlargement is
black and white.

3. Requesting information for having any photograph, enlargement, or
similar article colored , in any advertisement or in any other form of com-
munication , unless in each instance in which such request for information
is made

(a) there is clear and conspicuous disclosure that forthcoming is 
offer to sell respondent' s coloring services and

(b) there is clear and conspicuous disclosure of the full amount of'
respondent' s charge for such coloring services.

4. Misrepresenting in any manner the terms of any offer or the services-
provided by respondent.

FIXDINGS OF FACT, COKCLUSIONS AND FINAL ORDER

The Commjssion having reopened this proceeding and having issued
its order of September 9 , 1966 to show cause why the order to cease
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and desist issued on January 26 , 1951 (47 F. C. 913), should not be
Jl10dified; and the hearing examiner, pursuant to the Commission
direction , having conducted hearings and having certified the record
of said hearings to the Commission , together with his recommendation
that the Commission reopen the proceeding against respondent and
issue r~ modified ordel' ; and 

The Commission having deternlined, for the reasons stated in the
accompanying opinion , that the public interest requires a modification
of the Commission s order issued herein on January 26 , 1951 , in the
respects described in the opinion , now enters its findings of fact , con-

clusions and final order.
FINDINGS OF FACT

1. Respondent, Ned R. Baskin , resides at 5847 North Corteen Place
North Hollywood, California, and conducts his business as a photog-
rapher at 7021 Santa ~Ionica Boulevard, Los Angeles, California

(tr. 5) 

2. Respondent, as sole proprietor, does business under the name
Holly-n' ood Film Studios (tr. 5 , 198), but in some Cllrrent advertise-
ments he uses the name Hollywood Enlargements and the address
'7471 :Jielrose Avenue , Hollywood, California , an arrangement which
permits the checking of incoming mail for the purpose of comp~nsating
the advertising agency (tr. 198-200).

3. Respondent makes enlargements of photographs or negatives
has a hand-coloring service to tint black and white. enlargenlents
and an arrangement to send color photographs to a photofinishing
laboratory that specializes in color (tr. 6).

4. The principal source of respondent:s income is mail-order busi-
ness (tr. 6). I-Ie uses direct mail solicitation and advertising in news-

papeTs and magazines (tr. 6-7). l\Iagazines are now his principal
mediUlll of advertising (tr. 8). These include movie magazines

:McFadden Publications and Ideal Publications (tr. 7).
5. Respondent has been in the mail-order business for approximately

30 years (tr. 6). He employs ten pe-rsons in the business and receives

an approximate average of 1500 responses to his advertisements each
week (tr. 12--13,

6. Responclenfs method of doing business is as follows: He publishes
advertisements in magazines or periodicals. A typical recent ad
states:

G!:'t 2 FREE E~LARGE::\IENTS of your favorite photos, 5x7" size. Send 2
color or black and white photos or snapshots (returned unharmed). State
color of hair, eyes , clothes, for prompt information for finishing, in color with
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FREE frames. Enclose 20~ for handling. Hollywood Enlargements, 7471 Mel-
rose Avenue, Dept. 4069, Hollywood, California 90046. (CX 11. See Attachment A
attached hereto.

VVhen a customer responds to such an advertisement he is sent routinely
a form letter (CX 12-a

, -

b; see Attaclm1ent B-

, -

2) and also a busi-
ness reply card (CX 13-a-f; see Attachments C and D) (tr. 57-70).

7. The form letter includes this representation:
S, On the reverse side are a few pictures selected from our customers. These

people received $100 for the me of their picture. Your picture may also be
selected, so be sure to return the enclosed card. (CX 12-a.

The business reply card contains the following statements, among
others:
YOUR PICTURE IS BEING CONSIDERED TO BE USED IN OUR AD-

VERTISEMENTS. YOU 'YILL RECEIVE $100 IF YO-cR PICTURE IS
SELECTED. CHECK BELOW AKD RETURN.

Yes, if you pay me $100 each , you have my permission to use a copy of any of
my pictures for your advertising.

I have checked the free frame you are to include for the "Deluxe" 5 :x: 7 inch
enlargements that you are having your artist hand color in natural oil colors.
I will be glad to help with the few cents c. d. fees as well as $2.50 which in-
cludes artist' s labor for each oil painting, sent to me on five day approval. (CX
13- , -c.

8. Respondent estimates that about 50 percent of the persons who
respond to his advertisements do not use the business reply card (CX
13-a

, -

b) and that about 30 percent returned the cards markecl "

not color (tr. 93). If customers do not send in a card with their-
pictures, they will get black and white enlargements eventually, after
some delay. The delay may be thirty days (tr. 94-95).

9. Pictures entrusted to respondent are often irreplaceable (tr.
95-96) .

10. Respondent is using substantially the same advertising methods
and certain of the same advertising representations at the pi'esent time
that he was using on or before January 26 , 1961 , when the Commission
issued its order to cease and desist. Respondenfs achrertising repre-
sentations in the form letters and reply earcls which he has used dur-
ing the past several years has, except for minor changes not going to
the substanee, followed the same pattern (CXs 3 through 7-d, inc.lu-
sive: CXs 11 through 14 , inclusive; CX 15 (received for a limited pur-
pose ) , CX 18; tr. 73) . Respondent testified to the effect that he has used
the same -advertising for the past ten years, the only significant differ-
ence being that the current -advertising uses different pictures (tr. 57).
Compare with findings of the Commission at 47 F. C. 922-927.
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11. Respondent' s advertisement currently used in the magazines
and periodicals (ex 11) states or implies , among other things, that
(a) the customer will obtain free color enlargements and (b) the

customer , upon enclosing 20 cents and a photo or snapshot, ,,-ill forth-
with receive, without 'any further conditions or consideration , the en-
largements offered.

12. In truth and in fact the customer (a) does not receive a color
enlargement without additional payment and (b) does not receive two
enlargements forthwith and unconditionally. Respondent does not
supply colored enlargenlents unless the customer returns the business
reply card sent to the customer aIter the receipt of the customer

photographs and 'agrees to pay the c. d. fees, as well as $2.50. The
condition to the receipt of the two enlargements is that the customer
must first receive additional advertising literature from respondent
seeking to senthe customer respondent's coloring services. It is only
upon the return of the business reply card or upon the expiration of a
period of time subsequent to the receipt of the advertising literature
sent by respondent that the customer will receive the enlargements
offered (tr. 57- , 126-127 , 129-130 , 133-136 , 149-150 , 175-177).

13. Respondent, in its advertising literature, has further represented
that if the customer checks a box on the business reply caTd , the cus-
tomer s picture will be considered to be used in respondent' s advertise-
lnents, for which respondent will pay the customer $100 (CXs 12-a
13-a-f) .

14. In truth and in fact the $100 offer is a spurious offer. Evidence
shows that the currently used pictures have been used for many years
and the eustomers supplying the photographs used in such pictures
were the last to receive the $100 and were possibly the only eustomers
ever receiving $100 (tr. 113-114). The picture used in the eurrent adver-
tisement (eX 11) is that of respondent's daughter (tr. 60).

15. Aecordingly, the aforenlentioned scheme of adve-rtising and ad-
vertising r~presentations now used by respondent are false , mislead-
ing and deceptive, and they have the tendeney and capaeity to mislead
and deceive the purehasing publiCo into the erroneous and mistaken be-
lief that they were and are true, and into the purchase of respondent'
products by virtue of these erroneous and mistaken beliefs (tr. 126-127
129-130 133-136 149-150) .



920 FEDERAL TRADE COMMISSION DECISIONS

Final Order 73 F.

CONCLUSIONS

1. Respondent's acts and practices as herein found have been and
are all to the prejudice and injury of the public and constitute unfair
and deceptive acts and practices in commerce within the intent and
meaning of the Federal Trade Commission Act.

2. In view of the findings herein there is a reasonable doubt that the
order to cease and desist issued by the Commission against the respond-
ent on January 26 , 1951 (47 F. C. 913 , 928), is an adequate rem-
edy to correct the acts and practices found to be unlawful.

3. The public interest requires modification of the order to cease and
desist of January 26 , 1951 , in accordance with the above findings of
fact.

FIX AL ORDER

It is 07'(lered That the, respondent , Ned R. Baskin , an individual
trading under the name of Hollywood Film Studios, or trading under
any other name, and his agents , representatives, and employees , directly
or through any corporate or other deyice, in connection with the offer-
ing for sale, sale, or distribution of plain or colored photographs, or en
largements thereof, in commerce, as "commerce" is defined in the
Federal Trade Commission Act, do forthwith cease and desist from:

(1) Representing, directly or by implication, that any photo-
graph or enlargement , colored or black and white , framed or un-
framed , will be made and delivered for a stipulated price, unless
such photograph or enlargement will in fact be made and delivered
for the stipulated price without the imposition or attempted
inlposition of any condition not clearly disclosed in the
representation.

(2) Representing, directly or by implication, that any offer
is for a limited time only, when such offer is not in fact limited in
point of time , but is made by respondent in the regular course of
business.

(3) Using the "ords " free" or "giyen " or any other word or
term expressly or impliedly importing a like meaning, in adver-
tising, to designate , describe, or refer to any article of merchandise
which is not in fact a gift or gratuity or which is not given with-
out requiring the purchase of other merchandise or the perform-
ance of some service inuring directly or indirectly to the benefit
of the respondent.

( 4) Using the name "Hollywood Film Studios " together with
pictures of motion picture celebrities, on letterheads or in adver-
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rising matter; or otherwise representing that the respondent has
any connection whatsoever "with the motion picture industry.

It 'is fl.t1'the7' 01'dered That respondent , Ned R. Baskin , an inclividual
doing business as Hollywood Film Studios, or under any other name
or names, and respondent's representatives , agents and employees, di-
rectly or through any corporate or other device , in connection with the
advertising, furnishing, offering for sale, sale or distribution of photo-
graphs, photographic enlagrements , photographic coloring or enlarge-
ment services , or any other products or services in commerce, as "com-
meree~' is defined in the Federal Trade Commission Act, do forthwith
cease and desist from:

1. Offering to furnish any photograph or any enlargement of a
picture, photograph , print., snapshot, negati,- , slide, color slide
or similar article, either free of cost or for any stated amount or
compensation:

(a) Unless the offered photograph or enlargement is in
every instance furnished upon the request therefor when
accompanied by the stated amount or compensation , if any,
and

(b) Unless the negative, slide or photogra.ph forwarded
pursuant to the offer is returned simultaneously 'with the of-
fered photograph or enlargement, and

(c) ,Yithont the imposition or attempted imposition of

any condition and
(d) ,Yithout first sending to the requesting person a.ny

form of comn1unication offering to sell respondent' s coloring
services or any other services.

2. Offering to furnish a black and white photograph or enlarge-
ment of a picture, photograph , print, snapshot, negative, slide"

color slide , or similar article, either free of cost or for any stated
amount or compensation, unless in immediate conjunction with
such offer , in letters of equal size and prominence, the disclosure
is made that the offered photograph or enlargement is black and
w hite.

3. Requesting information for having any photograph , enlarge-
ment, or similar article colored , in any advertisement or in any
other form of communication , unless in each instance in which
such request for information is made:

(a) There is clear and conspicuous disclosure that forth-
coming is an offer to sell respondent' s coloring services , and

418-345-- 72----
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(b) There is clear and conspicuous disclosure of the full
amount of respondenfs charge for such coloring services.

4. Representing that photographs , including those made from
submitted negatives or slides, received from customers are being
considered for use as advertisements or that a fee of $100 or any
other amount each will be paid for such use.

5. j\lisrepresenting in any manner the terms of any offer or the
services provided by respondent.

I t is fui/'ther ordeTed That respondent, Ned R. Baskin, shall , ,yithin
sixty (60) days after service upon him of this order, file with the Com-
mission a report, in writing, setting forth in detail the manner and
form in which he has complied with the order to cease and desist.

Attachment A
(PHOTO)

Get 2 Free Enlargements of your favorite photos, 5x7" size. Send 2 color or
black and white photos or snapshots (returned unharmed). State color of hair
eyes, clothes , for prompt information for finishing, in color with FREE frames.
Enclose 20~ for handling. Hollywood Enlargements, 7471 Melrose Avenue, Dept.
4069 , Hollywood , California 90046

Attachment B-

HOLLYWOOD FIL;\I STUDIOS

7021 Santa Monica Blvd., Hollywood 38 , California
(PHOTO) (PHOTO)

Dear Friend:
Your pictures have just arrived. ,Ve feel certain they are pictures which you

treasure very highly. That is why we are sure that you will want them given
special attention and come hack to you a real work of art. As advertised we are
sending you prompt information on having your one or two originals made into
Deluxe 5x7 enlargements, beautifully finished in natural lifeclike ~olors and
mounted in free frames.

WE HA. VE SOME WONDERFUL NEWS FOR TaU. Since the color of hair

eyes and clothing was included, we will make a Deluxe professional 5x7 enlarge-
ment from each of your cherished photos or negatives and with your permission
have our expert artist ACTUALLY HAND COLOR THEM IN NATURAL LIFE-
LIKE COLORS. We will then mount them in beautiful Pearl Ivory or Opal Gray
Lucite frames. These gorgeous oil-colored enlargements will be mailed promptly
together with your originals.

THE UNFINISHED WORK * * * In any picture without color , however good,
the "work" so to speak really remains "unfinished. " It is only "finished" when
you portray a person as living (true, natural and life-like). In other words, you
need color to transform a plain photo to a " finished" work of art.

THE FINISHED WORK * * * Everyone knows that colored photography
and COLOR movies are wonderful because they bring out people and surround-
ings so natural and life-like. 1'\OW , thanks to the magic touch of our expert artists
in blending an array of beautiful colors , colors that have depth , transparency and
never-fading qualities, your little snapshop becomes a beautiful work of art, one
tha t you will cherish and keep forever.



HOLLYWOOD FILM STUDIOS 923

893 Attachment

NATURAL COLOR * * * Color negatives, transparencies and color slides
are finished in gorgeous natural color by Natural Process. Now you can enjoy the
beauty of big pictures of your loved one in Color, in your own home, just as yon
enjoy ,big pictures in color at the movies.

We want to please you in every way and send your colored enlargements to
you without delay. Be sure to check the card telling us the color of the frames
you ",ish-the Pearl Ivory or Opal Gray Lucite-The 110stcnrd is addressed and
stamped. Mail it today. Tl1e sooner you mail the c.ard the i.;ooner you will get your.
enlargements together with your originals.

Mail color order card NOW for prompt service. If you do not wish your en-
largements finished in color, mark card Do Not Color. All originals are returned
unharmed.

Sincerely yours ( S) X eel Ronald
NED RON ALD

Hollywood Film Stud..ios.
S. On tihe reverse side are .a few pictures selected from our customers. These

people received $100 for the use of their picture. Your picture may also 
selected, so be sure to return the enclosed card.

Attachment B-
Expert quality hand coloring such as you get from the Holly,\'ood Jj"'lilm Studios

for the small charge we make might cost as much as $10. 00 elsewhere. But be-

cause of our efficient and up to date methods , every home c.an no,y enjoy the ad-
vantages of this modern development, color in photography, at very little cost:
"Then you recei,e your hand colored portrait enlargement we kno,,' you wi1l.
agree that this portrait of your loved one has become A thing of beauty. " We
Imow , too, tl1.at you will find it "A joy forever,

THESE ARE CUSTO:\IERS ' PHOTOS SELECTED To BE USED IN OUR ADVERTISING

THESE PHOTOS RECEIVED $100. 00 EACH

(PHOTO) (PHOTO)

Submitted by

::\lrs. W. T. Overby
SUbllli tted by

:.\I1's, Harry Howryla

WHAT OUR CUSTOMERS SAY ABOUT HOLLYWOOD FIDI STUDIOS

World' s Best"

FRANK K. JR.
N ashvWe, Tenn.

Your Studios Ha,ve Them
All Beat"

We received our pictures and cer-
tainly were well pleased. I think your
studios have them .all beat.

MRS. GLENN J, C.

Your photo work is the world'
best. From now on it's Hollywood
Film Studios.

Ely, Nev.



924 FEDERAL TRADE COMMISSION DECISIONS

Attachment

Ord-ers Four :More

Enclosed pIe a s e find one photo.
Please send 4 colored pictures. I have
ordered pictures before and ha ve
been e r y much pleased with your
work on each one.

MRS. J. 'VILLIAM K.,
Ma-nltt~s, Ill.

A B~rthd-ay Gift"

I haye received the enlargement
which you sent me and I am so pleased
with your work. This is for a .birthday
gift. I plan to 11a ve more photo work
done later.

ELSIE E. S.,
Woka,nd-a" S.

ery Well Pleased-Tells Friends

I wish to take this opportunity to

tell you how well pleased I was with
my handcolored picture. I 11a ve shown
it to several of my friends and they
commented on the wonderful piece
of work.

GLADYS M. J.
New Orleans La.

Senti-mental P'ict'/l.re-
Jla-rvelous 1Vorl,;

Please make 5x7. Take care of this
picture as it is of sentimental value.
The work you did on the other pic-
ture I sent you is marvelous. All 

friends said it was a wonderful piece
of work. I know you will do the same
on this picture.

ROBERT 1.,
Albany, 

73 F.

WORTH $10.00"

The picture you made me is worth
$10.00. Please make one of each 
the enclosed five pictures.

OLGA. V.

Rockwell St., CMcar;o, Ill.
Finest Pictul'es 

Ever Had-"

These were the finest pictures we
have ever had finished. Thanks to the
Hollywood Film Studios and theirca-
pable staff.

W. H. WOODSTOCK

Ill.

More Than
Sa-tisfactory

The work that I previously received
from you was more than satisfactorv

. '

I have told several people a.bout your
excellent work and they, too, ",ill send
their work to you.

MARJORIE S.,

Albany, 
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Attachement C

YOUR PICTURE Is BEI!\""'G CONSIDERED To BE USED IN OUR ADVERTISEMENTS. You
WILL RECEIVE $100.00 IF YOUR PICTURE Is SELECTED. CHECK BELOW AND
RETURN.

FREE

FRAMES 'WITH COLORED ENLARGE)fENTS

CHECK COLOR YOU WISH

Choice of beautifu"i pearl ivory or opal grey frames with standing easel back,
Frames are made of lustrous lucite .and make your enlargements "a thing of
beauty nnd a joy forever, " Check below color of frame you want.

Pearl Ivory Frames Opal Grey Frames

Always give file number pictures are filed .by number (632753).
I have checked the free frame you are to include for the "Deluxe" 5 x 7 inch

enlargements that you are having your artist hand color in natural oil colors.
I will be glad to help with the few cents C. D. fees as well as $2.50 which in-
cludes artist' s labor for each oil painting sent to me on five day approval.

Name__--__--------------, Address or RF.D.____

-------------------- ------

City ---------------------------------------- Sta te-------------------------

IN TIlE ~IA TTER OF

BROOKL YN QUILTING COR-Po ET AL.

CONSENT ORDER, ETC. , IN REGARD TO TIlE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION , THE 'WOOL PRODUCTS LABELING AND THE

TEXTILE FIBER PRODUCTS IDENTIFICATION ACTS

Docket C-1335. Complaint , "JIla1l10 , 19G8-Decision, May 10, 1968

Consent order requiring a Brooklyn , K. , mannfacturer of Quilted and fabric
run terials to cease misbranding its wool and textile fiber products and fail-
ing to keep required records.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
the ,Yool Products Labeling Act of 1939 and the Textile Fiber Prod-
ucts Identification Act, and by virtue of the authority vested in it by
said Acts, the Federal Trade COIl1mission , having reason to believe
that Brooklyn Quilting Corp. , a corporation , and Benj am in Zauderer
N at-han Shotsky and David 1-1. Turkel , individually and as officers


