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instrument of indebtedness executed by a. purchaser, and with such
conspicuousness and clarity as is likely to be observed and read by
such purchaser, that:

Any such instrument , at respondents ' option and without
notice to the purchaser, lnay be discounted , negotiated or
assigned to a finance company or other third party to which
the purchaser will thereafter be indebted and against which
the purchaser s claims or defenses may not be available.

8. Failing to clearly and fully reveal , disclose and inform cus-
tomers of all terms and conditions of a sale and of any installment
contract or promissory note or other instrument to be signed by
any customer.

9. Failing to deliver a copy of this order to cease and desist to
all present and future salesmen or other persons engaged in the
sale of respondents' products or services, and failing to secure
from each such salesman or other person a signed statement
acknowledging receipt of said order.

1 t is further ordered That after the acceptance of the initial report
of compliance, respondents shan submit a report to the Commission
once every year during the next three years describing all complaints
respecting unauthorized representations , all complaints received from
customers respecting representations by salesmen which are claimed
to .have been deceptive, the facts uncovered by respondents in their
investigation thereof and the action taken by respondents with respect
to each such complaint.

1 t is further ordered That the respondents herein shall , within sixty
(60) days after service upon them of this order , file with the Commis-
siona report in writing setting forth in detail the manner and form
in which they have complied with this order.
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Order requiring a Long Island City, N. , manufacturer of mattresses and box
springs to cease using deceptive guarantees in the sale of its mattresses and
other articles of merchandise.
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CO::\Il'L\INT

Pursuant to the proyisions of the Federal Trade Commission Act
and by ,- irtue of the authority yested in it by said Act

, .

the Federal

Trade Commission , haying reason to belieTe that Surrey Sleep Prod-
ucts, Inc., a corporation , and Sol Kitain , individually and as an
officer ' of said corporation, hereinarter rererred to as respondrnts
ha ye violated the proyisions or said ~lct, and it appearing to the Com-
mission that a proceeding by it in respect thereof would be in the public
interest , hereby issues its complaint stating its charges in that respectas follows: 

PARAGRAPH 1. Respondent Surrey Sleep Products , Inc.. , is a corpora-
tion organized , existing and doing business under and by virtue or the
law' O'f the State ar Ne,,- York , ,,-ith its office and princ.ipal place 

busiriess located at 42-03 35th Street , Long Island City, New York.
Sol JGtain is an individual and an officer of said corporate responcl-

ent. He, formulates, directs and controls the acts and practices of the
corporate respo~1dent , including the acts and practices ;hereinarter srt
rorth.

Said individual respondenfs address is the same as that of the
corporate respondent. 

\R. 2. Respondents are nOlI' , and for some time last past haTe been
engaged in the, manufacturing, aell-ertising, offering for snle , sale and
distribution of mattresses , box springs and other sleep products to'

retailers for resale to members of the purchasing public.
PAR. 3. In the, course and conduct of their business , the respondents

now cause, and for some time last past. haye caused; t,heir said prod-
uets , when sold , to be shipped from their place of business in the

State of New York to pvrc.hasers thereof located in various other
St:ates of the rnited States , and maintain , and at all times mentioned
herein have maintained , a substantial course of trade in said products
in c.oml11erce , as "commerce" is defined in the Federal Trade Commis-
sion Act.

\R. 4. Respondents, in the course nnd conduct of their ,~foresnid

busine, , and for the purpose of inducing the purehase of their said

products , have made certain statements and representations , directly
or by implication. in catalogs , brochures , labels , and other media ,,-:th
respect to the design , construction , approval , prices and gunranf'

(';--;

of said products.
Typical and illustrati,-e of said stntements and representations. but

not ftll inelusive thereor , are the follOlying:

:Uflr1f' hy the )Ianufaeturers of Prescription Bf'dding.

R()~' ai PJ'pscriptioll Bedding.
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J'(' s:' ription Bec1(lin,g.
'Cnltnre Best an Orthopedic ~L1ttress.
EllC1ol'sec1 h~" ~larylaJlcl Cl1il'/JpradiC' A8:,oC'iation.

EJlc1\J1'8ec1lJ~" Pennsylnlllia Cl1il'oprt\c-tic So('it'ty.
ustolll Craft.
U"I' IIIll BniJt Construttion.

Hx Hnyal ;;400.
~(a ttress and :F'onnclation $l!JfJ no.

(~llarnnteed for Hi ~'ears.
Guaranteed for 20 ;\-earH.
It offel'H you tlw protection of a full 20 ~'eal's written unconditional Guarantee.

P..UL ;). By and through the W~(' of the, aforesai(l statements and rep-
resentations, and others of similar import and meaning but not spe-
cifically set out herein , respondents lw '-e represented and haTe placed'
in the hands of retailers and dealers. the means and instrumentalities
of representing, directly or by implication:

1. Through the use of the ,yords and terms "Custom Craft

~' "

Cu-;-
tom BuiH Construction~' and ;; Custom that certain of respondents

mattresses have. been specially designcd and constructed in fl('.('orc1anc(?

with specifications furnished prior to manufacture by individual pur-
chasers and users of said mattresses.

:2. Through the use of the word and term '; Orthopedic

~' 

that ce~tain

of respondents ' mattresses ha ,"ebeen specia 1ly designed and constructed
so a~ to preyent, correct or atford substantial relief to a body deformity
01' deformities and accord ,yith recommendations of orthopedic auth-
orities respecting design and construction of such product for the
pren~ntion , correction or relief of such deformity or deformities.

;L Through the use of the words and terms "JIanufncturer of Pre-
scription Beddingt "Prescription Beddillg,

~' "

Prescription

'~ 

and ;;
that certain of respondents ' mattresses lu\\-e been specially designt-c1
and con:3tructed to meet the requirements of a, prescription by a mem-
ber of the medical profession for the use of a partie-u1ar indi ,-idna 

1. Through the use of the statements "Endorsed by Pennsyhania
Chiropractic Society ~ and ;;Endorsed by ?Iaryln.ncl Chiropractic
\ysoC'iHtion " that the de::;ign and construction of certain or responcl-

ents mattresses have. been apprm-ed by said Association and said So-
ciety and by reason thereofha,-e pr-eyentiye or therapeutic properties.

D. That. ~aid price amounts are respondents ' good faith estimate
of the :letHe1l retail prices of said ma ttresses and do not appreciably
excee,d the highest prices at ,yhich substantial sales ,yere made in
their tra de area,

6. That respondents merchandise was lmconditionally guaranteed
for the specifie,d number of :n'a 1'8.
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\R. 6. In truth and in fact:
1. Respondents ' mattresses have not been spec.ifilly designed and

constructed in accordance with specifications furnished prior to manu-
facture by individual purc.hasers or users of their mattresses.

2. None o.f respondents ' mattresses ha.ve been specially designed and
constructed so as to prevent, c.orrect or afford substantial relief to body
deforlnity or deformities nor do said ma ttresses accord with recommen-
dations 'Of orthopedic authoritie.s respecting design and construction
for prevention , correction or relief of such deformity 0.1' deformities.
3. None of respondents ' mattresses have been specially designed

and c.onstructed to meet the requirements of a prescription of a mem-
ber or nlembers of the medical profession for the use of a particular
indi vidual.

4. No Chiropractic Association or Society has approved the design
and construction of any of respondents ' mattresses.

5. The represented prices are not respondents ' good faith estimate
of the actual retail prices of their mattresses and appreciably exceed
the highest prices at which substantial sales have been made in re-
spondents ' trade area.

6. Respondents ' guarantee is not unconditional but contains nu-
merous conditions and limitations. Furthermore , the guarantor fails
to set forth the nature and extent of the Q'lwTantee. and the manner

'-' 

in whic.h the, guarantor will perform thereunder.
PAR. 7. Respondents , by furnishing retailers and dealers with said

advertising material and by placing said labels on its products , have
thereby placed in hands of retailers and dealers the means and instru-
mentalities bv and through which they may mislead and decei,-e. the

'-' .

public..
PAR. 8. In the conduct of their business, at an time mentioned

herein , respondents have been in substantial eompetition , in commerce
with corporations , firms and individuals in the saJe of mattresses , box:
springs and other bedding products of the same general kind and
nature as those sold by responde.nt.

m. 9. The use by respondents of the aforesaid false, misleading
and deceptive statements , representations and practices has had , and
nOlI has, the capacity and tendency to mislead menibers of the pur-
ehasing public into the erroneous and mistaken belief that said state-
ments and representations were and are true and into the purchase
of substantial quantities of respondents ' products by reason of said
erroneous and mistaken belief.

m. 10. The aforesaid acts and practices of respondenV3 , as herein
alleged , were and are all to the prejudice and injury of the public and
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of respondents ' competitors , and constituted , and now constitute, un-
fair methods of eompe.tition in CO1nn1erce and unfair and deceptive
acts and practices in commerce, in violation of Section 5 of the Federal
Trade Commission Act.

ill-i' . 1Villicun A. 801ne1'8 supporting the complaint.
1111'. Harry F1'iedson New York, New York , for respondent.

INITIAL DECISION BY LEON GROSS , HEARING EXAlIIINER

FEBRUARY 24 , 1967

PRELIl\IIN ARY STATEl\IENT

This is a proceeding under Section 5 of the Federal Trade Commis-
sion Act 1 in which compla,int eounsel seeks an order whieh would en-
join respondents , manufacturers a,nd interstate vendors of bedding-
box springs and nlattresses-from eertain alleged receptive acts and
practiees.

The coDlplaint was issued July 19 , 1966. Respondents' answer was
filed September 7 1966. Hearings ,,-ere held in New York , New York
on N ovel11be.r 7 and N O\~e.mber 8 , 1966. On November 10, 1966 , the
hearing record was closed. Counsel have filed their proposed findings
conclusions and order pursuant to 8 3. 19 of the Commission s Rules of
Practice for Adjudieative Proceedings. Respondents filed a. reply
memorandum on January 24, 1967.

The eomplaint inte'i' alia alleges:
PAR. 5. (R) espondents have represented and have placed in tbe hands of re-

tailers and c1ealen.-:, the means and il1:"trum0ntalities of representing, directly
or by implica tion :

1. Through the use of the words and terms "Custom Craft

" "

Custom Built
Construction" and "Custom" that cel'tnin of respondents ' mattresses ha\'e been
specially designed and constructecl in accordance ,yith specifications furnisbed
prior to manufacture by i1H1i\'idunl purchasers :md users of said mattresses.

2. Through the use of the \\'ord and term '; thopedic" tl1:1 t certain of respond-
ents ' mattresses bave been specially designed and constructed so as to prevent
correct or afford substantial relief to a body deformity or deformities and accord

,,-

ith recommendations of orthopedic authorities respecting design and construc-
tion of SUC)l product for the prewntion , correction or relief of such deformity or
deformi ties.

3. Throngll the use of the \\'ords and terms " ::.\lanufacturer of Prescription
Bedding,

" "

Prescription Bedding,

" "

Prescription " and "RX" that certain of
respondents' IDa ttresses ha ye been specially designed and constructed to meet

115 D. A. S 45 " 'Cnfalr methods of competition in commerce, and unfair or deceptive
acts or practices in commerce, are hereby declared unla'wful."
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tlw r~llnirenH'nts of a prE':3crivtion by a mE'mber of the medka 1 profession for the
n~e of n particular incliyic1ual.

t Throngh the nse of the stntemE'nt~ "Endorsed by PellllS~- lYilllia Cl1iroprndic
Society" and "Endorsed by :\laryland Chiropraetic Assotia tinn" tilat the (1e-

sign and eonstruetion of eE'rt11 i n of responden ts ' m11 ttresses ha ye llE'en n 1Iproyed 
saill Association and said Soc'iety and b~' reason thereof ha\- e preyentiye or
thC:'rnpeutic properties.

3. That sn.id price amounts (preticketed prices) ar~ respondents ' good faith
E'stima te of the actual retail prices of said mattresses and do 11Ot aPl1reC'iabl~- ex-
ceed tlw highest prices at which substantial sales were made in their trade area.

G. Thflt respondents ' merchandisE' was unconditionally guaranteed for the
sl'~C'itkd nnmber of years.

\1:. G. In truth and in fact:
1. Re,'"'poIHlents ' mattresses h,ne not been specially designed find constructed in

;lc(' ordance with specifications furnished prior to manufacture by individual pur-
chasers or nsers of their mattresses.

2. Xone of respondents ' mattresses have been specially designed and con-
strncted so as to pre,ent , correct or afford substantial relief to body deformity
01' deformities nor do Sfi id ma ttressE'S accord with recommendations of ortho-
IJeCUC a uthorities respecting design and construction for preyention , correction
01' relief of such deformity or deformities.

3. Xone of respondents ' mattresses haye been specially designed and con-
structed to meet the requirements of a prescription of a member or members of
tile JllPIUealllrofession for the use of a particular indiyidual.

4. ::\n Chiropractic Association or Societ~- has approyed the design and con-
strudion of any of respondents ' ll1a ttresses.

,. Tlle repl'e~ented prices are not respondents' go()(1 faith estimate (If the
HetHal retail prices of their mattresses and appreeiably exceNl the highest
prices at whkh substantial ::-:a le:':' ha ye been made iIl respondents ' trade area,

G. Rt'81"'.'n:1E'nts ' gnal'flntee is not nIH'onditionnl hut (.ontaim.: numerous concli-
tiolls and lilllitf1tions. Ful'thf'rmol'l:'. tlw gnHrflntnr fails tn s~.t forth the nnture
and extent of the g:nnl'antpt'. and the ll1all11E'1' in \yhkh tlw gnnranllir will perfnrm
thel't"111H1er.

These, charges mny be de~igl1nted as ilw "lahelling de('eptinll
pricinp: c1eception ~' nIlc1 '; gunl'antee dcception. Hespondents defenc1

by a:=:~cl'ting~ intel' a7;((:

(1) The amount of re~pondents mel'ch,1ndise deceptiyely labelled

and (1cb-ertised and shi pped b~- respondents in interstate commerce is
so smn11 as to be de. m/nim;.';. Therefore , the Federal Tr,lde Commission
has no jurisdiction because respondents allegedly deceptive acts and
pracTices ,lre 21Ot jn interstate commerce.

(:2) Respondents competi tors make representations similar or iden-
tical to l'e~polldents allep:edly raIse and deceptive repl'esentations and
the Commission should not proceed against respondents unless it pro-
ceeds against all of respondents' competitors eng'aged in similar
practices.
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(;)) The :JInl'ylnnct Chiropractic ~ \ssociatioll and the Pell11syhania
Chiropractie Society in fact. ha,'c apprc)\-ecl respondents ' products.

r) Hesponde11ts 011'11 it trndemark on tlw words "Prescription Bec1-

ding from the rnited States Patent Office and are entitled to use the
same on their products.

(;)) Hespondents gnaraJltee is nnC'onditiona 1 for the period of years
~tatcc1 in ~a!d gm1l'antee and requires on ly tlwt the bedding be returned
to the facton' . Th is condition is set fort h i 11 the ,Q'wll'anty.

A t the hearing respondents offered in e,-ic1ence their trac1emn l'k on
Prescription Bec1ding ~ (RX 8-rpselTed) and an asslgnment of the

trademnrk (RX D-reselTec1) and agreed to fllrnjsh coples for the ree-
m'd. Copies of those exhibits ha not been fnrllished for the record
(Tl'. :2-:1::3, :257). The record therefore does not 5hOl'\ thnt respondent;..;
in fact, do o,yn the trndemark "Prescription Bedding." En' ll though
respondents may OIyn the trademnrk " Prescription Beddillg ~ snch
n'YllC'-l'ship ",ill not. excnlpnte , pel' ~e , a deccptiye use of the trademark
in marketing their products.

The )Inrylancl Chiropractic ~\ssocintjon and The Penn::-;ylyanin,
Chiropractic. Society did approye in writing the " uSf', ~' of responclent~
products (eX :2:2 : ex :2::n. It ,yas not a f:1.lse 01' c1ecepti,-e act for re-
spondents to represent this fact. The iss11e , hmyeyer, is not ,yhetlwr
sneh npprOl- a 1 ,yas obta ined , but ,,-bethel' it ,yas , and is , being used in
a manner yjo~atiYe of Section ;) of the Fedel'a 1 Trade Commission
-\. ct .

Hcsponc1ents ' :JIel1l0l' andul1l of La,y (page!)) s/:eks to ex cuI pate re'
~ponclpnh ' c1e('epti "e Jabell ing misrepresentations on the grounds thn 
such misrepresentations are indw3tr~' widc. J/i/' /jlll-Rlliid7( Coipom-
fion Y. Frdrfo.1 TN/de Comm. -i/3/jion. ~);):2 F. 2d s:n (C.A. 7 , H)(3,')) ~ cited
in support of this defense is distinguishable from thls proceeding-

There is no precise nncl specific e,'idence in this record as to -\yho :ln~
l'esponc1e.nts ~ eompetitors. There is no eTidence in this record. other

than Sol Kitnin s generalizations, that the representations. Iy))i('h re-
spondents 1llnke ill selling.' their bedding 01' in acheliising iL are
jndll~trywic1e 01' mnc1e by any specilicnlly identified competitor or
competitors of SulTey. The g-eneralized11l1suPPol'ted testimony of Sol
I\:itain is not reliable, pl'obati,-e and snbstnntial eTiclencc or industry-
,yide practicES, The fact t hnt nn 1111Jn ,yfnl practice is indnstl'y,yic1l'
c1o('~ not make it nHY the Jess u11la\yfnl. See J/oo:! Jndll8tl 'ies Fede/'

.. "

:),""'T;' :)

'" "'-- - -(((. (' 

Ommif.;.~iO!i, :...)t-; r. :"C ...co),O););) .

:-;

. -:t J,

~ Certiorari h:1!' !weIJ gr:mted and tlw C:1~e is now pending- in the ~l1pl'eme Court of the
rnite(1 ~tates, Dnil'usal- Rlilidic Corp., Xo. 101. OctolH:,r, 19G6 Term.
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Respondents allege they are not engaged in interstate, conm1erce
because their interstate shipments of deceptively labelled merchandise
are small. The mnount of a respondenfs commerce that must be "inter-
state" in order to confer jurisdiction upon the Federal Trade Commis-
sion is not definable in precis8 dollar amounts or percentages. In their
anSITer , respondents "admit that respondents cansed their products to
be shipped from their place of business in the State of New York to
purchasers thereof located in various other States of the United
States * * *

In Safe' way StO1' , IncO1'pO1' ated v. Federal T'l'ade Ooln1ni.ssion 366
F. 2d 795 (C.A. 9 , 1966), in rejecting a de minim'l:s challenge to the

Commission s jurisdiction , in a proceeding under Section 5 of the Fed-
eral Trade Commission Act, the court nte-r alia said (p. 798):
Petitioners contend , ho".ever , that we should ignore the Alaskan sales as a valid
basis .of jurisdiction by application of the doctrine of de minimis non carat
lex 

* * *

. We have recently held that only $3,086.31 in interstate purchases was
sufficient to sustain the jurisdiction of the NLRB oyer a local cemetery associa-
tion. NLRB v. InglelVood Park Oemetery Ass 335 F.2d 448 (9th Cir. 1966). In
that case, we quoted the Se'.enth Circuit' s response to an argument of de minimis
The time has not yet arrived when $2 000 is but a trifle, NLRB v. A..llrora Oitll

Lines , Inc. 299 F.2d 229, 231 (7th air. 1962). * * * The provisions of the respec-

tive statutes granting jurisdiction to the NLRB and the FTC are not identical.
The labor statute probably is intended to be more extensil'e, but the question

as to ,vhat is de minimis should not ca1l for different answers. Assuming that
the amounts of the Alaskan sales ,,"ere de min im is it ,,-ould not necessarily

follow tha t the FTC was her8 without jurisdiction, In Un fted States v. Soconl/-
Fac1l1ltn Oil Co. 310 V. S, 150, 225 n. 59, 60 S. Ct. 811 , 845, 84 L.Eel. 1129 (1940).
it was written

, ';

the amount of interstate or foreign trade inl'olvecl is not material
(Jlonta.rlue d'- CO. V. Lon:)'!!, 193 V, S. 38, 24 S. Ct. 307 , 48 L. Ed. 608), since ~ 1 of
the Act branels as illegal the character of the restraint not the amount of com-
merce affecteel. " See also United States Y. JlcJ(e8son cf Robbins , Inc. 351 U.

R05, 310, 76 S. Ct. 937 , 940 , 100 L.Eel. 1209 (1956) (Footnote omitteel,

) , ,,-

herein
the Court sta ted,

It makes no difference ,vbether the motives of the participants are good or
el'il; whether the price fixing is accomplished bY' express contract or by some
more subtle means; whether the participants possess market control; whether
the amoun,t olintel'state commerce affected is large 01' small or whether the
effect of the agreement is to raise or to decrease prices. " (Emphasis added.

See also, Sun Oil CO. V. FTC, 350 F,2d 624, 631-632 (7th Cir. 1965), cel't.
denied 382 U.S. 982 , 86 S. Ct. 559 , 13 L.Ed. 2cl473 (1966),

l.Ioreover : RX 1 (n) - (b) and the testimony of Sol IGtain contrndict
the assertion that respondents ' interstate sales are de mJnhnis. Even
though the dollar value of respondents ' bedding shipped in interstate
commerce is comparatively small in relation to the dollar value of all
their sales , respondents admit that approximately $30 000 worth was
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shipped in interstate commerce in 1964; $30 000 , in 1965; and $20 000
from January 1 , 1966 through August 30 1966 (RX 1).
. At the outset of the hearings , complaint counsel requested the hear-
ing examiner to take officialnbtice of the Federal Trade Commission s :

Trade Practice Rules for the Bedding :Manufacturing and ,Vhole-
sale Distributing Industry, as Promulgated November 14, 1950
amended January 14 1955 , to include Rule 20 (CX 27).
Guides Against Deceptive Advertising of Guarantees, adopted

April 26 , 1960 (eX 28).
Guides Against Deceptive Pricing, Effective January 8 , 1964 (CX

29) .
The hearing examiner requested complaint counsel to point out

.spec.ifically the manner in which he wishes such official notice to be
Jegally operative in this proceeding (Tr. 4). Complaint counsel has not
done this. Upon the authority of the Federal Trade Commission s rul-
ings and decisions in Devcon OorpO1'atzon, et al. Docket C-607 , ruling
issued October 17 , 1966 , 70 F. C. 1780; AYTwld Con-stable 58 F.

, 62 (1961) ; Gimbel B1'others , Inc. 61 F. C. 1051 , 1073 (1962), and
Lifetime 01.ttleJ'Y Corp. et cd. 56 F. C. 1648 , 1649 (1959), it is found
that the Commission s Trade Practice Rules and Guides are, "designed
to be helpful guides to the yarious industries for which they have been
promulgated , and were not intended to be regarded and recogl1ized
as substantive rules of law , or as factual conclusions ,yhich might be
c.ited or accepted in an adjudicative proceeding as (l, su.bstitu,te fo)' evi-
dence. (Emphasis supplied. Lifethne Outle' Y 001' pol'ation , 8U-JFi'

Section 1.55 of the Commission s Rules, effective August 1963

asserts:
Guides are administrative interpretations of la\Vs administe,red b:- the Com-

mission for the use of the Commission s staff and guidance of businessmen in
-0vul ua Hng certain types of practices. * * *

It is not within a hearing ex:uniner s prerogatives to take offieial notice
or to refuse to take official notice of the Commission sTracle Practice

Rules and Guides. In this adjudicatory proc.eecling the Trade Practice
Rules and the Guides must be given the effect which the Commission
prescribes for them , not as "a substitute for evidence " but "'as admin-
istrative interpretations having no force or effect as substantive law.
They serve to inform the public and the bar of the interpretation

whic.h the Conllllission, unaided by further consumer testimony or
other evidence, will place upon advertisements using the words and
phrases therein set out." Gimbel B1'OS. , Inc. , 8'ZtjJ'i'a p. 1073.
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The Guides and Trade Practice Rules ' (1re designed to (,()llYe~" 

:!: ::: 

0::

the idea th:lt they haH) no bindin!r force. with the resu1t that :lJlyonE'

" ~

choosing to nct counter to the announced Commi~:=;ioll int01'JH'ctatiol1
can Lic heJd accountable only after forma 1 compJa int nnl1 Jwari I1p:~

conducted pursuant to the requirements of t,he Administratiye Proce-
dure .A.ct, " (See Commissioner Heil1y s statement issued October 17

HH:;() , in F. C. 178G , in Do' con Co"j)(ji'atioif. d (17. Doc.l;;:et (' ()()7

, p.

1789. ) The. complaint charges of e1ecepti,-e (1eh-ertising: 01' lahelling,
(~e('eptin' pricing. and c1eceptiye guarantees ml1~t be In'OH'll by 1'('1 in1JI(I

Jll'obntiye and suh~tantinl e,"ide-nce.

:; "

Counsel supporting: the C'ompln jnt
shaH haTe the bnl'C1en of proof, but the proponent of any factual prop-
osition shaH be required to sustain the burden of proof \vit,!l refer-
ence thereto. -i That conduct of respondents which is IH'OH'1l l)~" l'eli-

able. probatiye and substantial eyic1enc0 nmst be e,,:t1uatel1 as to its de-
ception Rccording to criter'ia set forth in decisions of the Federal Trade
COlmnission and the courts. ;; CTJhe question for adjudication is not
\';hethel' the advertising departed from criteria allnonnced in the
Guides hut \yhether violation of the -\.ct itself \vas shown," li' )/o7d
toJi.stao7r CO/'liO/' aNon 58 F. C. +D , (;:2 8Upi'

The Commission can find deception , without evidence that the puhl 
"yas deceived. on the basis of its yisual examination of exhibits. f)oI(7)7~

Eaale L1l01,icanfs. Inc. Y. Fedeiyr7 Ti'if(ll! (ommif.;8/oil. ~1no F. :2l1 :2!i8.,J 

270 (lOth Gir. HH)5L ced. denied. :38+ r. s. +:3+ , 19G(). SlllTl' S catcl-
10gues are in evidence as C'X 1 ex :2. ex ;3. and ex +. and spe('imen~
of the tags and labels aUnclwd to Surrey bedding an' in eyidel1r('. as

. ,.. '~ 

y 0 

'~ 

~ 1

:) '~ ,' 

f'.

,~ '~ ..-- -,- j ........~ ......... , ........

l,. ~

"""", \"'~ ')"

-..L

....

ex 1(1. ex 17 ex 18. ex 10. ex :20 , CX :21 , and ex :2:2. The. examiner
may, by visnal examination of these exhibits. ascertain what represen-
tation:;; Surrey is making ,vith reference to its hedding. ;; (CJ a pncity
to cleceiye and not actual deception is the criteria by \vhich pl'ne(-iees
:11'6 tested under the Federal Trade Commission Act. (;'oodiJi(l1l 

Fer/el aT TN/de Commhs8ion. :2++ F. :2d ;38+. Gn+ (C.A. D 1057). ;"1'0 ten
less than the. \yhole truth is a ,vell-knOlyn method of deception: :tne! he
,vho (leceiyes bv resortill!!: to such method cannot eXCll~e tho d('c' rnl'io!1

.. , . 

:1' J'plyin7 upon the truthfulness pel' S(' of tlw partial truth In" ,," ieh
it has been accompJi~:hed;' P. Lol,;77r-u'd (' 0. Y. Federal T)'(t(h~ ('omm/s-
,ion. 18(; F. :2c1 ;

'":

1':2, ;)8 (C.A. -4: l!:'n:,O). \. stntement may be deceptive
yen if the constitutent ,vards may be Jiterall~" 01' te('hl1i(' al1~' CO!1:-tJ'l1Pcl

~:o ns to not constitute a misrepresentation. 

:): ::: 

,~ The buying" pllhlic
does not ,yeigh each \vore1 in Rn. c1ch-ertisell1ent or a representation. It

3 ~ :-:'21 (to) of the Commir-r-ion s Huler- of Practice for .-\djudieati'l"e Proceedingi',
4Idcm~3,14(fl),
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is impOl'l"ant to ascertain rht' imprpssioll that is likely to be crcatc\clupon
the prospective. purchaser. 

~: * *'

lialzcajtY8 v. Fedcdd Trade Com-
iJ/;8.~;on :237 F. 2d 65-1 , H5G. (ert. dented. ;-~5~ r.s. 10:2,). " j\loreo\'
achertise1llents arc not to be judged by their ett'ed npon the scientific
or legal mind

, ,,-

hich \yill dissect and. analyze each phrase, but rather
by their effect upon the aye rage member of the public who 111ore likely

'.,,"

iIl he influenced by the impre~sion gleaned from a quick glance at
the most legible 'Yords

~~ 

lrard L((bol'a.toi' ;e8~ Inc. ~ et cd. v. Fedet'Ctl
T/' ((.de CoJnJJl i8810' 276 F. 2d n52. ~);)-1 (C.

..:

\. :2 , 19GO) , ('c!'t. den led 3G4

S. 8:27. "It is clear that in determining' the meaning of representa-
tions made by respondent the Commission must concern itself not only

ith the express language of the assertiOll in question but also with the
O\"er1111 impression which it conveys

~' 

Amei'ican Jlome P'l'(Hhwts ()o'

/'-

/lo;' o(lon Docket 8641 , December IG , 196() (70 F. C. lfil0). As the
Ol1l't quoted in P. Lo;'277aiYl Co. ~ 8~(pJ'((. p. 58

, "

The la", is not made for
the protC'ction of experts , but for the public- that vast multitude \yhich
includes the ignorant , the unthinking. and the credulous. who , inlllak-
ing purchases, do not stop to analyze , but are governed by appear-
ances and ge,neral impressions.

Rule. 5 of the T1'Clde P1Ylctice Rules foT the Bedding Indllst1' (CX

, pp. 

~l:. 5) provides inter aUa-:

In the sale. offering for sale, or distribution of bedding products. it is 
unfair trade practice:

(a) To use the term " RX," or any term of similar import. as descripti,e of
a ny bedding rn'oduct "..hich has not oE'en speeially designed and constructed
to meet the requirements of a preseription l)y a member of the medical pro-
fl'~~ion for the use of a partiC'ular indiyidual :

(e) To use the term "Custom Built." or any term of silllilar import, as
deseriptiye of an ;V bedding produet ,yhieh has not in fact been made in accord-
nJWl' with spe-citkations furnished prior to manufacture by the individual pur-
dw ser and user of such product :

(d) To use the term "OrthopediC' " or any tprm of similar import. as descrip-
tiyp of any bedding produet unless suC'h product has been spedall;v designed
and constructed so as to preyent. ('orrect. or afford substantial relief with
reslH'C't to specific body deformity or deformities and accords with recom-
l1lelHlations of orthopedic authorities respeC'tin;.; design and construction for
sueh deformity or deformities: pror.;dcd. that the term ::-:hall in all cases be
ac('ompanied b;V specifieation of the Id1J(l or kinds of bully deformities for ,YhiCh
tlH' prnclud has been so designed and ('onstructed 

.,. ','

(g) Tn cause any bedding product to be represented. directly or by implica-

tion. as being a product which is used in any hospital or clinic or is recommended
by members of the medical profession or by a medical organization when snell
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is not the fact, or as having been designed or made so as to afford special health
orthopedic, or therapeutic values, when such is not the fact.

In labelling and advertising their bedding, if respondents use the
words "prescription

" "

custom

" "

custom built," "orthopedic

:' "

osteo-
paths

" "

chiropractors " or terms of similar import, contrary to' or
in a 11lanner violative of these Rules , complaint counsel need not have
proven that the public was actually deceived in order to obtain 
order prosc-ribing such language. ~IoreoYeT, if respondents represent
their bedding as having "special health , orthopedic or therapeutic
values , when such is not the fact " such representations constitute
decepti ve acts and practices.

Dol'la:nd' s IlZust'l'ated 111 edical Dictiona.ry, 24th Ed. , 1965 , contains
among others , the following definitions:
ChiropractIc, page 291

A system of therapeutics based upon the claim that disease is caused by
a bnormal function of the nerve system. It attempts to restore normal function
of the nel'Ye system by manipulation and treatment of the structures of the
human body, especially those of the spinal column.

Chiropractor
One who practices chiropractic.

01.tltopedic, page 1062

,Pertaining to the correction of deformities; pertaining to orthopedics.

Orthopedics, page 1062
That branch of surgery \vhich is specially concerned ".ith the presenation

and restoration of the function of the skeletal system , its articulations and
associated structures.

Ostcopathy, page 10'/'0

1. Any disease of a bone. 2. A system of therapy founded by Andrew Taylor
Still (1828-1917) and based on the theory that the body is capable of maldng
its own remedies against disease and other toxic conditions when it is in normal
structural relationship and has favorable environmental conditions and adequate
nutrition. It utilizes generally accepted physical , medicinal , and surgical methods
of diagnosis and therapy, while placing chief emphasis on the importance of
normal body mechanics and manipul,ative methods of detecting and correcting
fa ulty structure.

Thempe'llt-ic

1. Pertaining to therapeutics, or to the art of healing. 2. Curative.

TherapettUcs, pa,ge 15"i'0

1. The science and art of healing. 2. A scientific account of the treatment 
disease.

After this hearing record was closed , respondents moved on Decem-
ber 22 1966 , to amend their answer in order to reflect a sale, on Decem-
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bel' 20 1966 , of a one-half interest in the voting stock of the corporation
to third parties. This motion was denied on December 29 , 1966.

The hearing record consists of the exhibits; the testimony of re-
spondent Sol IGtain, chief executive officer of Surrey Sleep Products
Inc. ; five retail vendors of respondents ' products , pricing witnesses;
and the secretary-treasurer of the chiropractic association and soeiety
that approve,d " the use" of respondents ' bedding.

The hearing examiner has carefully considered the entire record
including the proposed findings; conclusions; and legal memoranda.;
and replies thereto. Findings not hereinafter made in the form pro-
posed, or in substantially that form, are hereby rejected. ~lotions
heretofore made and not previously ruled upon are here,by denied.
Based upon his examination and consideration of the entire record
the examiner makes the following:

FIXDIXGS OF F"\.CT

1. Corporate respondent, Surrey Sleep Products, Inc., (Surrey)
aNew York corporation sinee 10.:16

",-

ith its principa.l office and place
of busine,ss at 42-03 35th Street, Long Island City, New York (Tr. 8),
manufactures and sells in interstate commerce-box springs, mat-
tresses, sleep chairs and sofa beds. Respondent Sol IGtain and his
"\yife "ere the officers and directors of the corporation during the, rele-
vant periods-and at the time of the hearing ('II'. 8). AIrs. IGtain
(lid not partieipate actively in the business (Tr. 15). As the prineipal
stoekholder and principal officer, Sol Kitain "has complete eharge
of Surrey Sleep Products, Inc. (Tr. 58). I-Ie formulates policy (Tr. 59).

2. Surrey buys raw materials , innerspring units , hail' pads , cotton
felt, ticking and other necessary components , box springs and cartons
and processes them into finished products (Tr. 9). The company man-
ufactures two separate lines of products: bedding-box springs and
mattresses-and upholstered goods-sofa. beds and sleep chairs. This
proceeding involves only the bedding ('1'1'. 200).

3. Surrey has had a show room in Chicago , Illinois, for 15 years
",-here its mercha.ndise was on display year round, and a show room
at 196 Lexington A venue , N e"\\ York , N e"\, York.

4. Surrey does not use newspapers , television or radio to advertise
its products ('1'1'. 189). It uses only catalogues such as are in evidence,
as CX 1 , CX 2 ex 3 and ex 

5. At the time of the hearing the company employed 26 people"

including its sales personnel (Tr. 10).
6. l\fost of Surrey s business is transacted with retail furniture

stores (Tr. 10). A "healthy" percentage of its business is obtained
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through decorators and people in the trad(~ coming into the companis
show rooms in Chicago and K ew York. The company s factory is lo-
u:ted at 42-03 35th Street, Long' Island City. New York.c..- ~

' ,

7. During 1964 , 1965 , and up to September 1 , 1966 , SlllTey s sales

and interstate shipments ,,-ere:

Total Shipments of Year shipments upllolsteredgoods 

-- '--'------- -- ------

- i --

---

1!)64_

____ _--- ------

! $769 , ::3:32. 60 I !i;461 , 000
1!)6;~)_

_------------ 

770, 9.,)H. 04 I 1 46:? , 000
196(3-__

--_-- ------

i ;)38,
7;')2. 00 i 1269, 376

Shipments of
bedding

Interstate
shipments

-----

$30, 000
30, 000
20, 000

1 S308, 000
1 308, 000
I 269, 000

(RX (a)- C\)).
1 Tile breakdowns given for upholstered goods and bedding are approximations. \\'1wn added tlley do not

tOL\! tile figure given r'Jr tot:\1 shipmel1!S. However, the ligures were supplied by r",spundel1ts, and tile
disc.repanc.y is not material.

Surrey bedding is not a mass produced item. Surrey does not sell any
one customer a large amount of bedding. Surrey bedding is sold to
small and medium sized customers, to decorators, to decorator type
stores (1'1'. 205). A big account for Surrey would be total annual sales
to one customer behyeen $:25 000 and $30 000 (1'1'. :206) .

8. Respondent Sol IGtain , as an officer, director and one of the
principal stockholders of the corporate respondent , formulates , directs
and eontrols the aets and practices of the corporate respondent.

9. In the course and conduct of their business , respondents no,,"
CRuse, and for some time Jast past haye caused , their products to be
shipped from their place of business in the State of :x e,," York to pur-
chasers thereof located in \"CHiou::; other States of tll(' Cnitrd States.
During the relevant periodresponclents h\.\"(' maintained a sl1b:Jantial
eourse of trade in their products in commerce ~ a~ " C'omml' J.'ep " is cleJiltNl

in the Federal Trade Commission ~\ct.
In. The Federal Trade Commission has jurisdiction 0\"('1' the par-

ties to and the, subject 11l11tt('r of this proceeding. this pr()('('2lling i~
in the public interest.

11. During all the re)e\"ant period , in the conduct of the ll' lmsiness
respondents 11(1\"e been in substantial competitioll ~ in commerce. '\yith
other corporations , firms and inc1iyic1uals in the sale of box springs
ma.ttresse~~ : sleep clwirs. ;':f.')fn beels , and other products of t11p Snn1E'
general kind and natul'l' as those sold by Surre:" Sleep Proclur;s, Inc.

12. The lnr~er becldin~. manufacturers. s11ch as thE' Simmons ('om-
pany, Englander. StparJ1s and I~ ostel' , do net IJ1lrclu~:;(' component
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parts for their products from outside sources-as Surrey does-but
make the total product themsehes. :JIr. Kitaii1 estimated that nation-
ally, there must be " thousands" of bedding factories that run the
gamut from a small firm with two or three employees to firms e,mploy-
ing hundreds of persons, and fl. " fe\\- companies "who employ thou-
sands" (Tr. 16-17). He testified that Sealy and Serta are franchise ar-
rangements under which many inc1iyidually OITned faetories pay a
royalty for the use of the names and get the benefits of national ad-
vertising (Tr. 17-18). "Basically, the industry is in the hands of a lot
of small people" (Tr. 18).

13. Surrey s bedding cannot, as a practical matter , be. sold to deal-
ers that are too far away from the Surrey factory because the ship-
ping costs for such a large bulky item as a mattress "\voulcl be so dis-
proportionate as to l11ftke Surrey s bedding noncompetitiye , pricewise
v:ith loeally 111anufacturecl bedding. On the other hand , Surrey s up-
holstered goods can be shipped great distances beeause its sofa beds
and sleep ehairs compete more on a style basis. Surrey s upholstered

'"O

"'--' 

Ine IS Fty Be m ta 1l1111 1'0YlnCla , ::)palllS 1 , J COrlS 1 , J.:! renc 1 1 ronn-
eial , :Moc1ern , and Traditional decor (Tr. :20). Surrey sells only its
higher priced D\:-c1c1ing outside the trade area imm.ediately surround-
ing its factory (Tr. 20-21) .

14. Surrey sells, and during the releyant period has sold , its bed-
ding under the following brand names, among others:

Preseription Bedding" (CX 12 , CX 2, , CX 21 , CX 22) ; "Sano
Pedic" (CX 11) ; "Custom Craft~' (CX 8) ; " Sano Craft

~' "

Sana Tex
(Tr. 21) ; "Allergo Pe.clic

~' "

Ex Royal '400'

," "

Culture Rest" (CX 9) 
Rest- Pedic" (CX 18); "Rest Form" (CX 1 , page 41 , CX 10); " 01'-

tho-Flange-Orthopedic innerspring construction" (CX 7) 

; "

Rest 0
Lux" (CX 13); ';Royal Prescription Bedding" (CX 15, ex 16 , CX
17) .

15. Surrey spends bet\\"een $1000 and $1500 annually for advertis-
ing (Tr. 189). It does not use radio, television or ne.

\\"

spaperadvertis-
ing (Finding 4 supra), but depends chiefly upon its catalogue, and
supplements "\,hich are in eyiclence as CX 1 , CX 2 , C:Xg and CX 4. :Mr.

Kita, s testimony (Tr. 32-39) about the number of each of these
catalogues and supplements that had been use, , and the precise time
'Then each was used , is a bit vague. A substantial number of each of
these exhibits (CX 1 , CX 2, ex 3 and ex 4) were sent by Surrey
throuo'h the United States mails in interstate conm1erc.e" during the
relevant period , for the purpose of advertising Surrey's products and
promoting sales for them.

418-345-72-
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16. A copy of one of the pages of ex 2 is as follows:

Surrey Sleep Products) Inc.

(Picture of mattress)
Prescription Bed-cling has the endorsement of the Pennsylvania, d: Maryland-

Chiropractic SocIety ana hundreds of other Osteopaths ana Chiropracto1'
thr01lghout the country.

. It is the most luxurious bedding in the world.

. It offers you the greatest selection of size and firmness.

. It is the most beautifully styled and carefully detailed bedding available.

. It offers you the protection of a full 20 year written Unconditional
Guarantee.

PRESCRIPTION BEDDING made for your weight, made for your height,
made for your sleep requirements, made in twenty-seven sizes. An exclusive
patented mattress and box spring combination custom made for you. WE SPE-
CIALIZE IN ODD SIZE AND CUSTOM BEDDING. (Italic supplied.

rescription Bedding una Sano-Pedic PrescriptIon Bedding

PRODUCT GUARANTEE

We guarantee to the purchaser of a set of prescription bedding, that the con-
struction is free from defects in materials and workmanship.

We further agree to replace without charge for 20 years from date of pur-
chase, any prescription mattress returned to our factory and found to bE:

defective.
This guarantee does not extend to cover fire or water damage, wiling, acci-

dent or misapplication.
Surrey Sleep Products, Inc. , N.

Page 8 of ex 4 is as follows:

PrescrIption Bead,ing has the endorsement of the Pennsylvanla. a7~iropracHc

Soclety ana h1tnareas of other Osteopaths a.nd ChIropractors throu.ghou.t th e
country.

. It is the most luxurious bedding in the world.

. It offers you the greatest selection of size and firmness.

. It is the most beautifully styled and carefully detailed bedding available.

. It offers you the protection of a full 20 year written Unconditional
Guarantee.

PRESCRIPTION BEDDING
SANO-PEDIC PRESCRIPTION ROYAL "400"

ROYAL PRESCRIPTION THE "E:MPRESS" CUSTOM CRAFT
PRODUCT GUARANTEE

WE GUARANTEE to the purchaser of a set of PRESCRIPTION BEDDING,
that the construction is free from defects in materials and workmanship.

WE FURTHER AGREE to replace without charge for 20 years from date of
purchase, any PRESCRIPTION mattress returned to our factory and found to
be defective.

THIS GUARANTEE does not extend to cover fire or water damage, soil.
ing, accident or misapplic,ation.

SURREY SLEEP PRODUCTS, INC., N.
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Surrey Sleep Products , Inc. , factory, Office & Showroom , 53 East 25th Street,
Kew York 10, KY. ; Chicago Showroom: 325 North 'Yells Street , Chicago , IlL.

(Italic supplied. ) 
17. Surrey s catalogues, ex 1 , CX 2 , ex 3 and ex 4, emphasize

among other things , the "custom :~ or "customized" aspect of Surrey
l11anufacturing process. In addition , these catalogues are designed to
and do , convey to a prospective customer the impression that Surrey
bedding has unique medical-orthopedic, osteopathic and chiroprac-
tic-virtues and that a Surrey mattress is a "prescription" mattress

having special therapeutic qua.1ities. Insofar as the evidence in this:
record shows , all such representations by Surrey are false, misleading:
and deceptive. Surrey bedding may, or may not, have speciaJ medical-
orthopedic , osteopathic. and chiropractic. virtues. It may have special
therapeutic qualities. There is no reliable, probative and substantial
evidence in the record relating- to such facts. The hearing Examiner
finds , in the absence of evidence to the contrary, that Surrey s represe,
tations in these respects are false , misleading and deceptive within
the purview of Section 5 of the Federal Trade Commission Act. 

18. The quality of Surrey bedding is not in issue in this proceeding.
:1\11'. IGtain testified (Tr. 209-221) that no one in the industry makes
a better quality bedding than does Surrey; and that Surrey can ma,
one of the "ha.rdest" or "firmest" mattresses in the industry. 1\11'. lCitain
and the two chiropractors , G. l-Iarry Le,,-is (Tr. 156 et seq. and IIal'-
old F. Carbaugh (Tr. 138 et seq. testified that "hard" or "finn ': mat-
tresses are beneficial for some people. The advantages , if any, of a
"hard" vis-a-vis a "soft" mattress are not delineated in this record.

19. On the basis of the chiropractors ' testimony, the hearing exam-
iner can find only that sometimes hard mattresses are desirable , and
sometimes they are not desirable , in chiropractic.

Dr. Carbaugh testified: (Tr. 151-152)

HEARING EXAMINER GROSS: Well, what would case the approval of the
Surrey mattress?

THE WITNESS: I cannot answer that; I don t know,
HEARING EXAMINER GROSS: Well , what would be the interest of a pro-

fessional man described as a chiropractor in a mattress? Specifically, what would
be his professional interest in a mattress?

THE WITNESS: Definitely, for posture, for rest. So ma'ny matt1"e8SeS are 80tt.

Some of them are too hard. (Italic supplied.

Dr. G. Harry Lewis , the other chiropractic witness , testified: (Tr.
160)

F01" certa, n cases yes, you would want a hard mattress. (Italic supplied.
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If firm or extra firm mattresses possess unique medical-orthopedic
osteopathic and/or chiropractic-virtues, the record contains no sub-
stantial evidence of this fact. In the absence of evidence , neither a posi-
tive nor a negative finding as to the virtues of a firm or extra firm
mattress is j nstifiec1.

20. On or about January ' , 1961 , the Pennsylvania Chiropractic
Society wrote a letter to Surrey Sleep Products , Inc. , reading:

PENXSYLVA::nA. CHIROPR""CTIC SOCIETY,

Harrisburg, Pa. , January 7. 1961.

SultREY SLEEP PRODGCTS , Ixc"
New Tork , X.

GE:NTLE~1EN: The Pennsyl'rania Chiropractic Society, by its Board of Direc-
tors, having examined the Prescription Bedding of Surrey Sleep Products, Inc.,
of 53 East 25th Street , Xew lor!;: , Xe\\" lor!;:, hereby approves tl1e use of the
aforesaid product

Very truly yours,
PENNSYLVll.Xil CHIROPRACTIC SOCIETY.

During the year 1966 , respondents received a letter from the Penn-
sylvania Chiropractic Association asking respondents to cease using
its endorsement. UpOll commlmicflting ,yith the ..:\.~:~GC'intion , ~lr. IG-
tain was informed that the Association did not wish to endorse Sur-
rey bedding or any other set of bedding. Prior to the hearing in 

vember 1966 , Surrey had stopped representing that the Pennsylvania
Chiropractic Assoeiation had endorsed its bedding (Tr. 56).

21. On or about September 23 , 1962, The :Marylancl Chiropractic
Association sent a letter to Surrey as follows:

MARYLAND CHIROPIUCTIC AsSOCLATIOX 1::\c..
Hagerstou:' , JId. , Scpiemuer 23, 1962.

SURREY SLEEP PRODUCTS , 1xc.
New York , N.

GE:NTLE1!EN: The ~laryland Chiropractic Association Inc. , by its Board of
Directors, ha,ing examined the Prescription Bedding of Surrey Sleep Products,
Inc., of New York, New lork , hereby approyes the use of the aforesaid product.

Very truly yours,
:\IARYLAXD CHIROPRACTIC ASSOCIATION I?'i'c.

22. There is considerable testimony in this record concerning the cir-
cumstances under which the above endorsements by the chiropractic
soeieties ,vere given (Sol Kitaill, Tr. 194, et 8eq. / Dr. Harold F. Car-
baugh , Tr. 141 , et 8eq. ' Dr. G. Harry Lewis , Tr. 154, et 8eq. ). :filost 

this testimony is irrelevant to the issues presented here for adjudica-
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tion. The endorsements were obtained-and were extensively adver-
tised by Surrey (CX 2, ex 4 , CX 6 , CX 19). HO\,ever

, "

words and
sentences may be literally and technically true, and yet be framed in
such a setting as to mislead or deceive

:: 

Rothschild v. Federal Trade
OO?n1n..ission 200 F.2d 39 40 (C.A. 7 1952) ce'rt. de'n. 345 U.S. 941.

Surrey s representations that its bedding was approved by the :Mary-

land Chiropractic Association and the Pennsylvania Chiropractic So-

ciety were literally true-but were used by Surrey in a misleading and
c1eceptiye manner.

There is no eyic1ence in this record that Surrey bedding was en-

dorsed by "hundreds of osteopaths and chiropractors throughout the
countrY:: (See ex 2 , CX 4-Finding 16 supra). Such statement would
appear to be completely false.

23. In addition to the representations that Surrey makes in its cata-
logues: as herein found (eX 1 , ex 2 ex 3 and ex -:1:), Surrey affixes

to its bedding labels , streamers , ribbons, and/or tags of whieh speci-
mens are in eTic1ence as CX 6-CX 22 inclusive. By means of these
labels Surrey represents 'z,.nter' alia:

Endorsed by l\Iaryland Chi1' opractic Association with a seal of the association
(CX 6).

Endorsed by PenmylvHnia Chiropractic Society with a seal of the society

(CX 18).
Ortho Flange, 0 rthopedic Innerspring Construction (CX 7).
Custom Craft scientifically constructed for natural healthflll sleep and maxi-

mum comfort. factory guarantee against structural defects for 20 years (CX S).
C~lltU1'e Rest fin orthopedic mattress scientifically constructed for normal

healt7'!'lIl sleep and maximum comfort Factory guarantee against structural
defects for 15 years (CX ~) 

.,.

Rest-form CI/8tOin built constructiou for ~leep comfort, engineered for Drapersleep (CX 10). 
Stmo PecHc, scientifically constructed for normal healthflll sleep and maximum

comfort. Factory guarantee agninst structural defects for 15 years (CX 11).
Prc8cr.iption Bedding, scientifically constructed for natural hea7thjuZ sleep and

maximum comfort. Factory guarantee for 20 years in writing against struc-
tural defects (CX 12).

Rest- Lux; ReinforC'ed Prebuilt Border: He,w:- Insnlation: Cnstom TnJe
Construction; Built For Comfort; Made by the l\lal1ufacturers of Prescription
Bedding (CX 13).

Sano Pedic
Scientific211y constructed for natural healthful sleep and maximum comfort.

Factory gunrantep agajnst structural defects for 1.') years. $179. 00 (CX 14).
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Royal Prescription Bedding
Scientifically com~tructed for natural healthful sleep and maximum comfort.

Factory guarantee for 20 years in writing against structural defects. $199.
(CX 15, ex 16 , ex 17, ex 21).

Rest-O- Pedic

Scientifically constructed

for

Natural healthful sleep

and

Maximum comfort

Factory Guarantee against

structural defects for 15 years (CX 18).

(Italics in the abon excerpts is supplied.

24. The labels , streamers , ribbons and/or tags are used by Surrey to
.convey to the mind of 11 prospective customer and do COll"Vey the im-
pressions 'l:nte7' alia...

That Surrey mattresses have unique chiropractic virtues (CX 6
ex 19), unique orthopedic virtues (CX 8, CX 9) or therapeutic
virtues- healthful sleep" (CX 8 , CX 9 , CX 11, ex 12 , ex 14, CX

, CX 16 , CXI7 , CX 18, CX 20 , CX 21).
Suc.h representations are , within the frame\\ork of this record , false

misleading, and deceptive within the. intent and meaning of Section
5 of the Federal Trade Commission Act.

25. The labels, streamers, ribbons and/or tags also are designed
to and do convey the impression , contrary to the fact, that Surrey
bedding is "custom built" or "customized" (eX 10) "custom built
construction ; (CXI3) "custom type construction" and this also
constitutes a false , misleading and deceptive representation within
the intent and meaning of the Act.

26. One of Surrey s defenses is that the representations that 

lllakes , as herein found , are identical or similar to representations made
by a large number of bedding manufacturers. Respondents ' proposed
finding 5 to that effect is rejected because there is no substantial proba-
tive evidence in this record to support it.

l\10reover , even though the evidence should support such a finding
(which it fails to do), such finding would not exculpate Surrey

5 Respondents ' Memorandum of Law, pp. 9, 10: "all firms in the bedding industry use
the terms ' vedic,

' '

ortho,' ' Rx,

' '

posture ' or their equivalents, The practice is open,
ftagrant, and notorious, There has been no enforcement of the provisions of the bedding
code since its adoption in 1955.
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wrongdoing. Uni-'oe7'8al- Rundle (page 529 supra) does not, in this

examiner s opinion , hold that one wrongdoer may successfully de-
fend his deceptive acts and practices by demonstrating that his com-
petitors engage in identical or similar practices. See 111 oog Industries

Inc. v. Federal T,'ade Co1711niss2on" 355 U. S. 411.

27. In its brief in the Supreme Court, in Universal-R'L~ndle the
Federal Trade Commission intel' alia asserts: (p. 25)

It is the Commission s practice, prior to issuing any complaint, to consider
whether the practice invol,ed would more suitably be dealt with through some

form of industry-wide proceeding. Pursuant to this practice , it has instituted or
refused to institute such proceedings , depending on the particular circumstances.
Even after the Commission determines that enforcement on a case-by-case basis
is most appropriate , it carefully considers whether it should stay orders against
particular respondents in the light of superYening decisions or evidence that
competitors in an industry are engaging in similar practices. In some cases, it
has granted such stays (see, e.

g.. 

At7antio Products , Ino. C. Docket No.

8513, Xo,. 19, 1962,; Rowe, Price D'isorim-i.JwtIon Under the Robil1son-PatmG/n Aot

518-519 (1962 eel. ), 159 (Supp. 1964)) ; in others it has denied them. (Footnotes
omitted. )

28. Complaint counsel has proven by reliable, probative and sub-
stantial evidence in this record that respondents, in the interstate sale
of the'll' products , have represe,11tec1 rmcl do represent, contrary to
the fact:
That Surrey bedding possesses unique medical-orthopedic , osteo-

pathic and/or chiropractic-virtues:
That certain of their mattresses have been sl)ecially c1esirmed andJ: 

constructed in accordance with specifications furnished prior to manu-
facture by individual purchasers and users of said mattresses;

That certain of respondents ' mattresses have. been specially designed
and constructed so as to afford orthopedic , osteopathic, chiropractic
anelloI' other therapeutic relief to the users of said mattresses , or will
prevent or correct undesirable orthopedic , osteopathic and chiropractic
conditions in the users;
That Surrey mattresses are therapeutic for orthopedic, osteopathic

and chiropractic pathology; and
That Surrey mattresses have. been specially designed and constructeel

to meet the requirements of a prescription by a member of the medical
profession for the use of a particular individual.

Such representations by respondent were and are to the prejudice
and injury of the public and eonstituted and now constitute unfair
and clecepti,-e. acts and practices in commerce , in violation of Section
5 of the Federal Trade Commission Act.
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Tile Pricing Deception
29. Complaint counsel caned five retail vendors of Surrey bedding

for the pUrpO:32 of proving that the prices \\ hich Surrey pretickets on
its bedding "are not respondents ' good faith estimate of the actual
retail prices of their matb:esses and appreciably exceed the highest
prices at \yhich substantial sales have been made in respondents ' trade
area" (Complaint Par. Six (5)). These witnesses were: Arthur Get-
ter, \Villiam Grady, Albert Berger, Anthony Englisis , and Bernard
Schnee.

30. The testimony of the pricing witnesses fails to prove that the
prices which Surrey pretickets on its bedding are not respondents
good faith estimate of the prices at which respondents ' bedding is
sold at retail in respondents ' trade areas:

A'i'thu1' Gettel' (Tr. 105-125), a member of the. National Association
of Interior Designers, president of 1\1. Feigelman , Inc. , 119\V. 24th
Street, New York City, had been with that company for 18 years
(Tr. 108), and testified that his company is in the business of "furni-
ture retailing. " The last purchase his company made of Surrey prod-
ucts \\as "more than a year ago" (Tr. 104). fIe \yas not certain which
brand of Surrey bedding his company sold. He hflc1 been an interior
decorator for 16 years (Tr. 122). The witness ,yas unable to recall thG

price which Surrey had preticketed on the Surrey products he had soleI

(Tr. 106). :;\1. Feigelman sells "maybe twenty or thirty" brands of

bedding (Tr. 111). The witness testified that his company usually sold
the bedding as part of a. bedroom suite. The witness was unable to re-
call specifically the price at which his firm sold Surrey bedding. 1\11'.

Getter s testimony will not support any finding as to the pricE's at
which his firm sold Surrey bedding. The \\-itness testified that one
of his "primary functions" "\Vas that of a decorator (Tr. 120). "The
largest part of my time is involved in doing decorating for our cu~;-

tomeI'S " (Tr. 120). The. ,fitness had been inten- jewed concerning hi~i

testimony more than a year prior to his appearance at the hearing. He
had not , since that time , endeayorec1 to refresh his recollection about
the sale prices of Surrey bedding, nor had he been requested to do so.
His testimony \yas so vague and uncertain that it Inust be, disregarded
as proof of the pricing charge in the complaint.

Albe1't Be7'ge'l' (Tr. 134-138), interior decorator and furniture sales-
man , conducts his own business , Advance Decorators, at 2166 "'\Vhite
Plains Road , The Bronx , New York. He has been in business for 18
years and has been selling Surrey bedding for 8 or 10 years. He sells
Surrey s Sano- Tex , Sano Craft, Prescription and R,oyal Prescription
labels. "\Ve sold our bedding for $150.00 per set" (Tr. 137). 1\11'. Ber-
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gel' was unable to reeall whether the Surrey bedding whieh he sold
was preticketed (Tr. 138).

In either ease, the customer never saw it (any preticketed price).
The beds were a.l ways covered. Half the time we never bothered to

show the customer the bedding.
Let me point out that our operation is diffeTent from a regulttT

furniture store. It is a small decorator showroom. ",Vhenever we sold
a bedroom set

, '

we usually sold the bedding. ",Ve never had people
walking in off the street , coming in to buy a set of bedding. ",Ve sold
our bedding basically to our own customers who bought a bedroom
sef' (Tr. 138). "

. . 

. to my recollection , I don t think we have ever hall
anyone walk in off the street and just buy a set of bedding" (Tr.

138A) . l'ir. Berger s testimony fails to prore that Surrey s preticketec1
prices on its bedding do not constitute, a bonfL fide estimate of the prices
at \vhich the bedding: is generaIlv sold at retail in Surrev s trade area.L.- 

lV illiam Gi' (/dy (Tr. 167 et sefj.

), 

the furniture manager for 30 ~'ears
of How'ell Brothers, a retail finn in Hoboken arid "'Vest New York
New Je-rsey, testified that Howell sells Surrey s Prescription Bedding
in the Hoboken store, The witness testified that he sold Surreis Pre-
scription Bedding for $199.50 (Tr. 170) ; and that Howell Brothers
has been quite successful in selling Surrey s bedding at the preticketed
priee. :Mr. Grady s testimony not only fails to prove the pricing charges
in the complaint , but actually proves the opposite of such charges.
Anthony E17 q1isis (Tr. 171-176), an jnterior decorator in the retail

furniture business under the name Tal-Eng' e, Ltd., at 2 Park A venue,L.- , .
New Y ark , ~ ew York, sells Surrey s "Ro:val Prescription" and "Car-
riage Trade" labels. ?\Ir. Englisis sells the Royal Prescription bedding
for $199.50 or $199 (Tr. 174). If there is another decorator invob-ec1

we get $199 and give back the commission" (Tr. 174). If a customer
walks in off the street

, "

they will have to pay $199.50. " The testimony
of :JIr. Englisis not only fails to prove the pricing charges in the CO111-

pJaint, but proves just the opposite.
Be'lnar'd Schnee (Tr. 176-179), president of Zaretsky and Schnee

Furniture Corporation , 476-480 Rockaway Avenue, Brooklyn , New
York, testified that his company sells Surrey's Prescription Bedding
for $199, the preticketec1 price. 1'11'. Schnee s testimony proves that
the price which is preticketed upon Royal Prescription bedding (CX

, CX 16 ex 17) is the price at which :Mr. Schlle.e s company sells it.
31. COlllmission Exhibit 5 , an advertisement by the. Sage-Allen De-

partment Store of Hartford , Connecticut, in the Hartford Times of
September 10 , 1963 , for Surrey Prescription Bedding at a "Special 
Introductory Price $159.00-:Mattress, Box Spring Set " is not reliable
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probative and substantial evidence of Surrey s alleged pricing decep-

tion when considered with the other evidence on this issue.
32. Complaint counsel has failed to prove by reliable, probative and

substantial evidence in this record that the prices which Surrey pre--
ticketed upon its bedding "are not respondents ' good faith estimate
of the actual retail prices of their mattresses and appreciably exceed
the highest prices at which substantial sales have been made in re-
spondents' trade area. " This charge in the complaint should be, and it
hereby is, dismissed.

The Guapantee Deception

33. As previously found , Surrey spends between $1000 and $1500
per year for advertising (Tr. 189, Finding 15 s1.f1pra). It does not

advertise by newspapeT or by radio, or television (Finding 4 ItP'i' a) 

Surrey s guarantee is mentioned in its catalogue (CX 1), the supple-
ments to the catalogue (CX 2, CX 3 and CX 4), and on some of the
taQ' s or labelsattac.hed to its be,ddinQ' (eX 6-CX 22, inclusiye). 8u1'-
rey s guarantee certificates (eX 25-CX 26) are enclosed in the cartons
in which its bedding is packaged and are reproduced h7., faGshnile in its
supplements, CX 2 and CX 4 (Finding 16 SgJYrcl). There is no dis-
crepancy between Surrey guarantee certificates and the guarantee as
advertised, such as was found by the Federal Trade. Commission in
ill ontgmne1' y llT a 1'(1 Co. (Doc.ket 8617 , opinion issued July 26 , 1966.
(70 F. C. 52 , 61J).

34. Surrey s catalogue (CX 1) and the supplements to its c.atalogue
(CX 2, CX 3 and CX4) are sent to Surrey dealers. The guarantee
as set forth in these exhibits (CX 1 ex 2, CX 3 and CX 4) is not
made directly to the ultimate beneficiary 7 of the guarantee, the retail
customer-user. Such ultimate benefic.iar:y receives the guarantee certi-
fic.ates (CX 25 , CX 26) which , as above st ated , is enclosed in the carton
in which Surrey bedding is delivered to the user. Surrey s guarantee
certifieates read:

,Ye guarantee to the purchaser of a set of the above listed bedding tl1a t
the construction is free from defects in 111 a terials and workmanship.

\Ve further agree to replace n'ithout charge for (15) 20 years from date of
purchase any above listed mattress retttrned to our factory and, found to 
defective. (Emphasis supplied.

This guarantee does not extend to coyer fire or water damage, soiling, accident
or misapplication. Surrey Sleep Products , Inc" N. C. (CX 25 , CX 26.

6 This was a 3-2 decision, with Commissioners Elman and Reilly dissenting, and is
now on appeal to the Court of Appeals for the Se'\'enth Circuit.

7 A Surrey dealer is, of course, also beneficiary of the guarantee to the extent that he Is
able to use it to sell Surrey bedding.
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Complaint Counsel's position is that the guarantee is deceptive
because the Surrey bedding must be returned to the factory (see Tr.
224-226). On page 14 of his proposed findings complaint counsel
states:

The worst feature of the respondents ' guarantee, which is not disclosed, is:
that the purchaser must return the mattress to respondents ' factory for a deter-
mination by them as to whether or not the product is defective.

Surrey s guarantee does disclose that its bedding must be returned
to its factory. 1Vhat would complaint counsel have Surrey state 
its guaTantee that is not stated? Bedding is the type of product which
must be examined at the factory or by a Surrey dealer in order to,
ascertain whether it has any st1' uctu1'al defects.

35. Unlike J,fontgome1'Y Ward 
8 Surrey does not sell directly to the

user. ~fr. Kitain s uncontradicted testimony is that Surrey s dealers

relieve their customers , the retail purchasers , of the necessity of return-
ing Surrey bedding to the factory, and , in the few instances where
there have been complaints, the dealer has assumed the burden of
returning the bedding to the factory.
36. Under Surreis guarantee, if anything goes wrong with the

workmanship of Surrey bedding the company replaces the bedding
without charge (Tr. 222). Surrey makes good on damage to its bed-
ding which is inflicted in the process of delivering such bedding tn
the user (Tr. 222-223). Construction complaints are rare except in
those instances where a user finds a mattress is firmer or softer than
he likes, or thought it would be. This is not a construction defect-
cannot be-and is not covered by Surrey s guarantee against

. "

struc-
tural defects.

37. ~lr. I\:itain testified , and there is no evidence to the contrary,
that Surrey performs on its guarantee unconditionally (Tr. 228).
"'VVe always upheld our guarant€e a hundred percent, with every
dealer" (Tr. 256).

38. Surrey s guarantee states "returned to our factory" asa eondi-
tion to replacement under the guarantee. 1\11'. IGtain s testimony is
uncontradicted in this record , and the examiner finds , that when a
claim under the guarantee is presented , Surrey s local dealer replaces
the bedding at the user s home-and later returns the bedding to the
Surre,y factory, at the dealer s or Surrey s expense.

8 The instant case is also distinguishable from Sibco Products Co., Docket 8628, Com.
mission s opinion dated 1\ovember 22 , 1965, afflrmcc7, 367 F. 2d 364 (C.A. 2 1966) in which
the Commission found that respondents' advertisements for a water filtration unit did
not adequately disclose the conditions of the guaranty.
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l\tlr. Ii:itain testified; (Tr. 224)

Q. Other than those situations of delivery (any damage during delivery) and
taking time to become accustomed to the mattress, (because it is harder or softer
than the user is accustomed to) have you ever had complaints, or have you
ever been sued?

A. No, Sir.
Q. Have you ever had any complaints?
A. Over the years, once in-occasionally there might be a complaint, but if

there is such, there is no problem or argument. \Ve do whatever has to be done.
Not only do "-e have to 1,eep the consumer hf1PPY, but the customer from whom
the consumer bought the ma ttress , too (Tr. 224) 

39. The Commission s Guides Against Deceptive Ac1\Tertising of
Guarantees adopted April 26 1960 (eX 28), hde1' alia provide:
In general, any guarantee ill adyertising 81);111 dcar7!! alld col/&jiicI/0I/s71f

dise7ose-
(a) The natll1'(' and, extent of thc ,Qlluranfcc, This includes disclosure of-
(1) What product or part of the product is gunrnnteec1,
(2) 1Vha t ebara cteristies or properties of the designated 11l'()d net or part

thereof fire covered by, or excluded from , tl1e gunrnntee,
(3) \Vhat is the duration of the guarantee
(4) 'What, if anything, anyone claiming under the p:nal'8.ntee must do before

the guarnntor will fulfill hi~ 01)1ig' ;ltinn 11:)(101' T1H' . ~n:ll';jntpp, ,\1.-,11 :IS return
of the product and payment of ,serdce 01' labor charges; and

(b) Themanllcr in1chich the guarantf)r 'will pCrf0l'1i1. Tl)is com:ii:;ts primarily
of a statelllent of exactly wbat the guarantor undertakes to do under the gum
antee. Examples of this woulc1 be repair, replacemt'nt, refund. If the guarantor
or the pel'son recei\ing the guflrantee has an (!pUon as to ,,-hat may ~atisfy
the guarantee this should be set out: and

(c) The identity of the r/uGrantor. The ich.'ntity of the guarantor should be
clearly revealed in all advertising, ;18 \yell as in any documents eYic1encing the
guarantee. Confusion of purchasers often oeC11r:" ,Y11811 it is not dear wl1f:tl)er
the manufacturer or the retniler is the guarnntol'.

These guides are not a "substitute for eyidence. ~ (See p. 5:31 supra.
There is no evidence in this record that Surrey has e,-er failed or
refused to perform under the terms of its guarantee, as advertised;
nor is there any evidence of any deceptive discrepancy between Sur-
reis advertised guarantee and Surrey s performance thereunder.

40. Surrey s guarantee does disclose:

(a) The nature and e:J:tent of the guaral/tee
.;0

(b) Th e manner in /l)h ich the (!llaran tor will perform

(c) The identLty of the guaranto/'.
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41. Complaint counsel has failed to prove by reliable probative
and substantial evidence , as charged in the complaint, that:

Respondents' guarantee is not unconditional but contains numerous conditions
and limitations. Furthermore, the guarantor faIl8 to set to?'th the nature and
extent of the guarantee, a.ncl the manner in which the guaran. tor 1vill perform
thereu:nder. (Italic supplied.

This charge in the complaint should be, and it hereby is, dismissed.

CONCLUSIONS

1. The Federal Trade Commission has jurisdiction over the par-
ties to and the subject matter of this proceeding. This proceeding is
in the public interest.

2. Respondent, Surrey Sleep Products, Inc. , a New York corpo-
ration , since 1946 , manufactures and sells bedding---'bo:s: springs and
mattresses-sleep sofas and chair beds , in commerce, as "commerce
is defined in the Federal Trade Col1lll1ission Act.

3. Respondent , Sol I~ataill , during the relevant period involved in
this proceeding was a.n officer, director and principal stockholder of
the corporate respondent. He formulated , directed and controlled the
acts and practices of the corporate respondent as he.rein found.

4. In the conduct of their business during all of the relevant period
respondents were in substantial competition , in commerce , with other
corporations , firms , and individuals who made and/or sold products of
the same general kind and nature as the products sold by respondents.

5. Complaint counsel has proven by reliable , probative and sub-
stantia,l evidence the charges in Paragraphs Fiye (1), (:2), (3) and
(4), anclSi:s: (1), (2), (3) and (4) of the complaint. Responc1entshave
failed to establish any defenses in law or in fact to these charges as
proven.

6. Complaint counsel has failed to prove by reliable , probative and
substantial evidence the charges in Paragraphs Five (5) and (6), and
Six (5) and (6) of the complaint, and these charges should be
dismissed.

7. In the conduct of their business during the relevant period
respondents engaged in false , misleading and deceptiye acts and prac-
tices as herein found.

8. Respondents ' false , ll1isleadingancl deceptive acts and practices
herein found "ere and are to the prejudice and injury of the public
and of respondents ' competitors , and constitute unfair methods of com-
petition in comme-rce and unfair al!d deceptive acts and practices in



550 FEDERAL TRADE CO~IMISSION DECISIONS

,Initial Decision 73 F.

commerce, in violation of Section 5 of the Federal Trade Commis-
sion Act.

9. Respondents: unfair and deceptive acts and practices herein found
to violate the Federal Trade Commission Act should be enjoined.

ORDER

It is ordered That respondents Surrey Sleep Prodncts , Inc. , a cor-
poration , and its officers , and Sol Kitain , individually and as an officer
or said corporation , and respondents ' agents , representatives and e.
ployees, directly or through any corporate or other deviee , in connec-
tion with the advertising, offering for sale, sale or distribution of
mattresses, box springs or any other a-rticles of merchandise in com-
merce , as "commerce ': is defined in the Federal Trade Commission ~~\..ct

do forthwith cease and desist from:
1. Using the words or phrases "Custom Craft

:: "

Custom Built
Construction :: or any other \yords or phrases of similar import
or meaning as clescri pti ve of stock merchandise; or representing,
directly or by implication , that their products have been specially
designed and constructed in accordance with spedfications rur-
nished prior to manufacture by purchasers or users;

2. Using the 'YOI'd or term "Orthopedid' or any other terms
words or phrases of similar import or meaning as descriptive of
mattresses or any other bedding product not specially designed and
constructed so as to prevent, correct or afford substantial relief
to a body deformity or deformities, and not in accord \yith rec-
ommendations of an orthopedic authority or authorities respect-
ing the design or construction of sueh product for the prevention
correction or relief of a body deformity or deformities;

3. Using the words : terms, phrases or symbols , "l\lanufacturers
of Preseription Bedding,

" "

Prescription" or " " or any other
,yords , terms , phrases or symbols of similar import or meaning as
descriptive of stock mattresses or bedding products; or represent-
ing in any manner that stock mattresses haye been speeial1y de-
signed and constructed to meet the requirements of a prescription
by a me,mber or members of the medical profession for the use. of a
particular individual;

4. Representing, directly or by implication , that the design and
construction of their pl'oducts have been approved by a practi-
tioner or practitioners of medicine , osteopathy, orthopedics or
chiropractic: Pl' o'uided , however That it shall be a defense in any
enforcement proceeding instituted hereunder for the respondents
to establish the fact of such representation;
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5. Representing in any manner, directly or by implication that
respondents ' bedding has unique medical , orthopedic , osteopathic
or chiropractic virtues: PJ'O1.,ided , however That it shall be a de-
fense in any enforcement proceeding instituted hereunder for re-
spondents to establish the facts in such representation or
representations;

6. Furnishing or otherwise placing in the hands of dealeTs

in or retailers of respondents ' products the means and instrumen-
talities by and through which such dealers or retailers may nlislead
or ~leceiYe the public in the manner or as to the things herein ex-

pressly prohibited; and
It is f1.t'l'thel' onlel'ed That the charges in subparagraphs 5 and 6 of

Paragraph Five and subparagraphs 5 and 6 of Paragraph Six of the
complaint be, and hereby are , dismissed.

OPINION OF THE COl\DIISSION

APRIL 3 , 1968

By ELl\IA N

, (/ 

O'ln, Hlis 8ione 7' ..

This case comes before the Commission on cross appeals by respond-
ents and complaint counsel from the exmniner s initial decision sus-
taining some of the allegations of the complaint and dismissing others.
The pa~tie.s having waived oral argument, the case was submitted to
the Commission on the record and briefs.

Respondents are a New York corporation , Surrey Sleep Products
Inc. , and one or its officers , Sol IGtain. Surrey manufactures mattresses
sofa beds, and slee:p chairs which it sells to retail furniture stores and
dee-orators. Surrey maintains a showroom in Chie-ago , and solicits or-

ders through salesmen and through catalogues which describe its var-
ious products. The complaint, which relates only to mattresses, charged
respondents with engaging in unrair and deceptive practices in vio-

lation or Section 5 of the Federal Trade Commission Ad.
The charges in the complaint may be sumlnarized as follows:
(1) That respondents ralsely pre-ticketed their nlattresses with

prices that exceeded those normally charged ror them.
The examiner dismissed this charge , and complaint counsel has not

appealed.
(2) That respondents falsely advertised that their mattresses were

uneonditionally guaranteed , when in fact the guarantees contnined nu-
merous conditions and limitations.

The examiner dismissed this charge, and complaint counsel has
appealed.
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(3) That "for the purpose of inducing the purchase

~' 

of their mat-
tresses, respondents made false and misleading representations in their
catalogs , brochures, labels, and other n1ec1ia. with respect to the de-

sign , c.onstruction land) approval" of theilI' mattresses. As illustrative
of respondents ' dec.eptive representations , the complaint set out the
following:

:Hade by the Manufacturers of Prescription Bedding.
Royal Prescription Bedding.

Prescription Bedding.
Culture Rest an Orthopedic :Mattress.
Endorsed by ~laryland Chiropractic Society.
Endorsed by Pennsylvania Chiropractic Society.
Custom Craft.
Custom Built Construction.
RX Royal '; ,:1:00. " (Complaint. Par. Four.

The examiner sustained these charges , and respondents have ap-
pealed from his findings and proposed order.

Respondents ' main ar!2'mnenL urged repeatedly throughout the
proceeding, is that the Commission lacks jurisdiction.

The complaint alleged , and the examiner found , that deceptive rep-
resentations were made in regard to seyeral bl:::mds of Surrey mat.
tresses , among them Prescription Bedding, Custom Craft, Sano Peclic
and Rest-O- Pedie. Respondents argue that the record shows that only
one brand of Surrey mattresses-Prescription Bedding l-'YflS sold in
interstate eOll1meree , and that the Commission lacks jurisdiction over
representations regarding' Surrey s other brands of mattresses that
\Tere not sold in interstate eommerce. And as to Preseription Bedding,
respondents argue that the Commission lacks jurisdiction because
the volume of sales in interstate commerce \Tas only about $5 000 an-
nually (RX L.

\.-

B), an amount \Thich they characterize as de 1ninhnis.
The record shows the following: Complaint counsel introduced no

evidenc.e of any sales in commerce , and instead relied on respondents
admission that SUlTev s catalOQ1JeS ,"ere disseminate,cl in interstate
commerce. The catalogues contain ad,' ertising for all of Surrey s mat-
tresses and include reproductions of the labels used on the various
brands (eX 1). Respondent Sol Kitain testified that although various
types of mattresses ,yere advertised in SurTey's catalogues (as well

1 Surrey m;Jrkets fl mattress labeled Royal Prescription Bedding, which is the same
as Prescription Bedding, but with blue instead of brown ticking (Tr. 54). According 

thp record. Ro~'nl Prescription Bedding was also f;old in interstate commerce (Tr,
166-68). We shall use the term Prescription Bedding to refer to both brands, since the
charges relating to them are tbe same.
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as sofa beds and sleep chairs , which are not involved in this proceed-
ing), the only mattresses sold outside the State of New York "ere
those labeled Prescription Bedding. He emphatically denied that any
other Surrey mattresses were sold in commerce 2 (Tr. 187-88; RX
lA-B). Only one out-of-State customer was caned as a witness and
his testimony corroborated 1\11'. IOtain s (Tr. 166-68).

Respondents' contention as to Prescription Bedding that $5 000
of interstate sales is de minim,is is clearly without merit, and requires
no further discussion.3 Their further contention that proof of sales
in interstate commerce is a jurisdictional prerequisite is also p.rroneons
and misconceives the nature of both the Commission s jurisdiction and
the charges in the complaint.

The relevant fact overlooked by respondents is that the complaint
relates not onlv to the sale of 8nrrev mattresses but also to SurreyL' ,

. '.

advertising. As noted above , the complaint charged respondents with
making misrepresentations "in cataJogs , brochures, labels , and other
media" (Complaint, Par. Four). Since the catalogues and brochures
(CX 1-4) containing the alleged misrepresentations 'were admittedly
sent to dealers in various States (Tr. 32-40 , testimony of 1\11'. Kitain),
it is irrelevant whether respondents did or did not succeed in selling
their mattresses to out-of-State customers. Since the chal1enged rep-

resentations appear in Surre:is interstate advertising, such acts and
practices are clearly subject to the Commission s jurisdiction.

This is not a new question. It was fully considered by the Commis-
sion in S. Jilei-n Dept. Stores , Inc. Docket No. 7891. The complaint 
that matter related solely to advertisements disseminated in interstate
commerce. It contained no specific allegations that any sales were
Inade to out-of-State customers or that the purpose of the advertise-
ments was to induce interstate sales. In an interlocutory ruling dea-ling
expressly with the jurisdictional question , the Commission held that:

:11 * * interstate disseminations of advertisements * * O':t constitute "methods
of competition in commerce" and "acts or practices in commerce" within the pur-

~ Aecording to )11'. Kitain s testimony, tbe high cost of shipping mattresses general1y
limits their sale to an area near the place of manufacture. Surrey s Prescription Bedding,

wbich is assertedly of higb qualit~. , is an exception to tbis rule (Tr. 19-21).
Safeway Stores, Inc. Y. 366 F. 2d 795. 798 (9th Cir. 1966) :

We have recently held that only $3 086.31 in interstate purchaf'es was sufficient to
sustain tbe jurisdiction of the NLRB over a local cemetery association. NLRB v. Inglewood
Park Cemeten" Ass , 355 F. 2d 448 (9th Cir. 1966). In that case we quoted the Seventh
Circuit' s re8pOnf'e to an argument of de 1niniinis, The time hft!'; not yet arrived when $2 000
is but a trifle. ' NLRB v. Aurora City Lines , Inc. , 299 F.2d 229, 231 (7th Cir, 1962). * * 
Tbe provisions of the respective statutes granting jurisdiction to the NLRB and the FTC
are not identica1. Tbelabor statute probably is intended to be more extensive, but the
question as to what is de minimis should not ca11 for different answers.

418-345--72----
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-view or coyerage of Section 5 (a) (1) of the Federal Trade Commission Act. The
jurisdiction alleged thus rests solely on the interstate disseminations alleged.

Conclusions that the statute s coverage so extends have sound basis in law
and public policy. The Act's specified targets are unfair or deceptive activities
\yhich are in commerce. It is well established that commerce among the states
is not confined to transportation, but comprehends all commercial intercourse
between different states and all component parts of such intercourse.

Thus, under the established precedent of the S. Klein case , there is
no question that the Commission has jurisdiction over unfair or de-
ceptive advertising in interstate commerce, and it is not necessary
to allege or prove that the advertisements resulted in interstate sales.

:--

1Vhile S. Klein settles the legal question of jurisdiction , it leaves open
other and perhaps more difficult questions in particular cases as to
whether the Commission should exercise jurisdiction and whether it
is in the public interest to initiate a proceeding.

"\Ve need not dwell long on the substantive charges relating to the
design , construction, and approval of respondents ' mattresses. U pOll
consideration of the record, the Commission has concluded that the
allegations of the complaint in such regard should be dismissed. In
view of this determination , it would serve no useful purpose to review
here the evidence in the record bearing on these charges.

III
"\Ve turn now to complaint counsel's appeal from the examiner

dismissal of the charge that respondents deceptively advertised their

~ 57 F. 1544. Part of the Commission s opinion in that appeal is incorrectly printed
in the Federal Trade Commission Decisions. Correctl~', the carry-o,,"er paragraph on
pp. 1543-44 of volume 57 should read:

Section 5 (a) (1) of the Federal Trade Commission Act declares unlawful unfair
methods of competition in commerce and unfair or deceptive acts or practices in com-
merce, and Section 5 (a) (6) empowers and directs the Commission to prevent their use.
Section 4 of the Act defines commerce as meaning ' commerce among the several States'" 

'" "','

Counsel for respondent fIDel counsel supporting the complaint join in contending that
the hearing examiner erred in concluding that paragraph three implicitly included a charge
that the challenged advertising was disseminated to induce interstate sales. We agree ',,'ith
counse1. 'rhe correct construction of that charge is that interstate disseminations of ad-
vertisements for inducing purchases of merchandise constitute 'methods of competition
in commerce ' and ' acts or practices in commerce ' within the purview or coverage of Section
5 (a) (1) of the Federal Trade Commission Act. The jurisdiction alleged thus rests solely
on the interstate disseminations alleged," (Footnote omitted. 

The complaint was later dismissed by the Commission, without opinion (60 F. C. 388) ;
but such dismissal did not , and was not intended to, overrule the prior ruling on

jurisdiction.
5 See also Bankers Securities Corp. 57 F. T,C. 1219 , 1225, a1r' d 297 F. 2d 403 (3d Clr.

1961), c1t1n.g S, Klein as an alternative ground for jurisdiction.
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guarantees. The facts concerning the guarantees are undisputed. Sur-
reis guarantee certificates are all identical except for the Humber of
years , which differs among Surrey s brands. The guarantee certificate
for Prescription Bedding reads:

We Guarantee to the purchaser of a set of Prescription Bedding, that the COIl-
struction is free from defects in materials and workmanship.

We Further Agree to replace without charge for 20 years from date of pur-
chase, any Prescription mattress returned to our factory and found to defective. 

This Guarantee does not extend to cover fire or water damage, soiling, accident
or misapplication. (eX 26.

The guarantee eertificate is enclosed in the carton in .which the mat-
tress is wrapped , so a customer does not see it until after he has pur-
chased and unwrapped the mattress. Prior to purchase, the custOlller
only knowledge of the terms of the guarantee comes from Surreis
desc.ription in its catalogues and on the mattress cartons. In Surrey
catalogue, the guarantee is described as follows:

It offers you the protection of a full 20 year written Unconditional Guarantee.
ex 2. ) 0

And the label on the carton of Prescription Bedding states:

Factory guarantee for 20 years in writing against structural defects. (eX 12
21.

Complaint counsel alleges that these descriptions of Surrey s guar-
antee are deceptive because they fail to disclose two mate.riallimita-
tions that are stated in the guarantee certificate: (1) that a claimant
under the guarantee must return the mattress to Surre:is factory at his
own expense and (2) that the mattress is not guaranteed against wear
or use , but only against defects in materials and workmanship.

The sole evidence of Surreis performance of its guarantee was the
testimony of respondent I\:itain who stated that despite the limitations
in the guarantee certificate, Surrey, in fact, honored its guarantees as
if they were unconditional. He stated unequivocally that Surrey
\\oulcl replace any mattress , regardless of the nature of the customer
complaint , and that SlllTey did not require the customer to return the
mattress to its factory, but would replace a mattress at its expense
wheneve.r a customer lodged a compla.int with the dealer from whom
he had bought it (Tr. 228-29) .

0 In addition to the quoted description of the guarantee, Surrey s catalogues include 

facsimile of the guarantee certificate, Howenr, this print Is too small to be easily read.
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On the basis of the testimony that Surrey did not enforce the limi-
tations stated in the guarantee certificate the examiner concluded that
the description of the guarantees was not deceptive and he dismissed
that charge in the complaint.

\Ve disagree. The issue here is essentially the same as that involved
in il1ontgomery TVaTd 

&. 

00. v. 379 F. 2c1 666 (7th Cir. 1967),
where the court of appeals held that a respondent charged with decep-
tiye advertising of a guarantee cannot defend on the ground that 
honors the advertised guarantee and does not enforce the more l'e-
strictve terms of the guarantee certificate. The examiner distinguished
the t,YO cases on the ground that I\lontQ:omerv ,Yarcl sells its merchan-
dise directly to the ultimate consumer , while Surrey sells its products
through dealers. (Finding 35. ) The Commission does not agree, that
this distinction calls for a different holding. Although Surreis mat-
tresses are sold through dealers, the dealers play 110 part in the guaran-
tee. aspect of the transaction. It is Surrey, not the dealer , that makes
the guarantee , supplies the certificate and the cartons bearing the
description of its terms, and it is Surrey on whom the purchaser rnust
ely for its performance. The reasoning in j11 ontgO1ne'i' 1F' cud 

equally applicable to this cn.se. As stated by the court:
Assuming "'Yards has a policy of honoring guarantees as aclYertised , thE:' issue

is yet not one of performance , but one of advertising, of what a prospective pur-
chaser 1!': likely to think on the basis of advertising alone. The delivery of limit-
ing guarantee certificates with the product purchased might mislead customers
notwithstanding 'Yards ' policy. Given such a certificate , customers are not likely
to ignore its limitations when seeking satisfaction under its guarantee , particu-
larly in vie,,- of the certificate language

, "

the obligations assumed under this
warranty are in lieu of all "-nrranties express or implied. " (At 670-71.

Accordingly, the. Commission holds that the examiner erred in dis-
missing this charge, and we shall enter an order prohibiting respond-
ents from making representations concerning Surreis guarantees that
do not disclose all of the conditions and limitations contained in the
guarantee certificate.

Respondents also request that the complaint be dismissed as to re-
spondent , Sol Kitain , in his individual capacity, but cite no persuasive
reasons therefor. The record shows that :Mr. I\:itain " 'has complete
charge~ of Surrey Sleep Products, Inc. '~ and that "he formulates
policy" (Finding 1). Accordingly, the request is denied.
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In sum , we are granting hoth complaint counsel's appeal and re-
spondents' appeal exeept as it relates to dismissing the complaint
against the individual respondent. Accordingly, we are dismissing all
charges in the complaint, except those relating to respondents ' guaran-
tees. The findings and conclusions of the hearing examiner, to the ex-
tent that they conflict ",ith this opinion , are rejected , and the hearing
examiner s order is set aside. An appropriate order will be entered.

FIX .\L OnDER

This matteT has been considered by the Commission on the cross-
ppeals of complaint counsel and respondents from the hearing ex-

aminer s initial decision. The Commission has rendered its decision
granting respondents ' appeal except as it relates to dismissing the com-
plaint against the individual respondent, granting complaint counsel's
appeal , and adopting the findings of the hearing examiner to the. ex-
tent consistent with the opinion aecompanying this order. Other find-
ings of fact and conclusions of law made by the Commission are con-
tained in that opinion. For the reasons therein SL1 ted , the Commission
has determined that the order entered by the hearing examiner should
be :;:et a~ic1e , and the following order should be issued in its place.
Accorclingl:y,

It is onleped That respondents Surrey Sleep Products , Inc. , a. cor-
poration , and its officers , and Sol I\:itain , individually ~lnc1 as an officer
of said corporation , and respondents ' agents , representatives and em-
ployees, directly or through any corporate or other de-dee, in con-
nection with the advertising, offering for sale , sale or distribution of
mattresses, box springs or any other artides of merchandise in com-
merce., as "commerce" is defined in the Federal Trade Commission Act
do forthwith cease and desist. from:

R.epl'esenting, directly or by implication , that their products are
guaranteed unless all of the terms and conditions of the 2:uaran-
tee, including its nature and extent , the na.me and address of the
guarantor, and the manner in ,vhich the guarantor will perform
thereu11der, are cle,arly and conspicuously disclosed in immediate
conjunction therewith.

It is fu1,thel' olYle('ed That the respondents herein shalL within sixty
(60) clays after service upon them of this order, file with the Commis-
sion a report in ",riting setting forth in detail the manner and form
of their comnliance, with this order.
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TOBIAS, FISCHER & CO. INC. , ET AL.

CONSENT ORDER , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF THE FED-
ERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Docket C-1317. Complaint , A)JJ'i.l3, 196B-DecIsion , AprilS 1965

Consent order requiring a New York City corporation which auctions merchan-
dise to cease falsely advertising, deceptively invoicing, and misbranding
its fur products.

COMPLAINT

Pursuant to the provisions or the, Federal Trade, C.ommission Act
and the Fur Products Labeling Act, and by virtue of the auth.ority
vested in it by said Acts , the Federal Trade Commission , having reason
to believe that Tobias, Fischer & Co. , Inc. , a, eorporation , and Charles
H. Tobias , individually and as an officer .of said corpOl ation , and ,J ac.k

C. Stein , individually and as rur adviser to Tobias , Fisc.her & Co. , Inc..
a corporation , and Charles 1-1:. Tobias, hereinafter referred to as re-
spondents , have violated the, provisions of said Acts a,nd the Rules and
Regulations pr.omulgatedunc1er the Fur Products Labeling . cL and
it appearing to the Commissi.on that a proceeding by it in respect there-
of would be in the public interest, hereby issues its complaint stating
its eharges in thatrespeet as follows:

PARAGRAPH 1. Respondent Tobias , Fischer & Co. Inc. , is a corpo-
ration organized , existing and doing business under and by virtne or
the laws of the State of New York.

Respondent Charles H. Tobias is the sole .officer of the corporation
and respondent J acI\: C. Stein is fur adviser to the corporation and
Charles H. Tobias.

Respondent Tobias , Fischer & Co. , Inc. , is an auctioneer of all types
of merchandise including fur products. Charles H. Tobias controls
formulates and directs the acts, practices and policies or the corpora-
tion and acts under the advice of Jaek C. Stein in marketing fur prod-
ucts. The .office and principal place of business of the resriondents is 6

East 46th Street, New York , New. York.
PAR. 2. Respondents a,re now , and for some time last past have be€m

engaged in the introduction into commerce, and in the sale , advertis-
ing, and offering for sale in commerce, and in the transportation and
distribution in commerce, of fur products; and hase sold , advertised
offered for sale , transported and distributed fur products which have
been made in whale or in part of furs which have been shipped and
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received in commel'ce, as the terms "commerce

" "

fur" and "fur prod-,
ucu' are defined in the Fur Products Labeling Act.

PAR. 3. Certain of said fur products "ere misbranded in that they
were falsely and deceptively labeled or otherwise falsely or deceptive-
ly identified with respect to the name of the country of origin of furs
contained in sueh fur products , in violation of Section 4(1) of the
Fur Products Labeling Act.

Among such misbranded fur products , but not limited thereto , were
fur products labeled to show the eountry of origin of furs used in such
fur pro duets as U. A. when the country of origin of such furs was
in fact, Finland.

PAR. 4. CerUlin of said fur products ",ere misbranded in that they
were not labeled as required under the provisions of Section 4 (:2)

of the Fur Products Labeling Ad and in the manner and form pre-
scribed by the R.ules and Regulations promulgated there,under.

Among such misbranded fur produets , but not limited thereto , ,",ere

fur products with labels which failed:
1. To show the true animal name of the fur used in any such furproduct. '
2. To show the name, or other identification issued and registered

by the Commission , of one or more of the persons who manufactured
any such fur product for introduction into commerce , introdueec1 it
into commerce , sold it in commerce , advertise,d or offered it for sale, in
commerce, or transported or distributed it in commerce.

PAR. 5. Certain of said fur products w'ere misbranded in yiolatioll
of the Fur Products Labeling Act in that tlley "ere not labeled in
accordance with the R.ules and Regulations promulgated thereunder
in the following respects:

(a) Information required under Section 4(2) of the Fur Products

Labeling Act and the Rules and Regulations promulgated thereunder
was set forth on labels in abbreviated form , in violation of Rule 4 of
said Rules and Regulations.

(b) The term "natural" was not used on labels to describe fur prod-
ucts which were not pointed , bleached , dyed , tip-dyed, or otherwise
artifiCially colored , in violation of R,ule 19 (g) of said Rules and Regu-
lations.

(c) Information required under Section 4 (:2) of the Fur Products
Labeling Act and the Rules and Re-gulations promulgated thereunder
was set forth in handwriting on labels, in violation of Rule 29 (h) 01
said Rules and Regulations.

(d) Information required under Section 4(2) of the Fur Products

Labeling Act and the Rules and Regulations promulgated thereunder'



560 FEDERAL TRADE CO:\:LMISSION DECISIONS

Complaint 73 F.

was not set forth in the required sequence, in violation of Rule 30 of
the said Rules and Regulations.

( e) Information required under Section 4 (2) of the Fur Products
Labeling Act and the H,llIes and Regulations promulgated thereunder
was not set forth sepa,rately on In bels "with respect to each section of
fur products composed of two or more sections containing different
animal furs , in violation of R.ule 36 of said Rules and Regulations.

PAR. 6. Certain of said fur products ,yere falsely and deceptively
invoiced by the respondents in that they 'Y81'0 not inyoiced as required
by Section ;) (b) (1) of the Fur Products Labeling Act and the Rules
and Regulations promulgated under such Act. 

Among such falsely and decepti,-eJ~' inyoiced fur products , but not
limited thereto , were fur products coyered by invoice,s ,yhich failed to
show the true animal name of the fur used in any such fur product.

PAR. 7. Certain of said fur products II-ere false1y and deceptively
invoiced with respect to the name of the country of origin of import-
d furs used in such fur products , in vjoIntion of Section t) (b) (2) of

the Fur Products Labeling Act.
Among such falsely and decepti,-el;" inyoicec1 fur products , but not

limited thereto , were fur products invoiced to 811011- the, name of the
countrv of ori!tln of fllrs contninC'C1 in such :fur p1'oc1l1cl"s ;15 S,yec1enL.- 
lI'hen the country of origin or snch furs \yas, in facL Fin1nnc1.

\R. 8. Certain of said fur products II-ere fn Isely and clereptiveJy
invoiced in violation of the Fur Products Labeling Act in t hr..t they
were not invoiced in accordance ,,-ith the. Rnles and Hep:uhtlons
promulgated there-uncle.!' inasl11nC'h as the term " natu!':! F 'Tag not nsec1
on in,-oices to describe fur products ,yhich were not polnted , bleached
dyed , tip-dyed or othen\'ise artificially colored , in ,-iobtion of Rule
19 (g) of said R.ules and Regulations.

PAR. D. Certain of said fur products "ere, falsely and deceptively
advertised in violation of the Fur Products Lahelinp: Act in that cer-
tain adyertisements intended to aid , promote, and assist directly or in-
directly, in the sale and offering for sale of such fur products were not
in accordance with the provisions of Section 5 (n) of the said Act.

Among and included in the aforesaid advertisements bnt not limit-
ed thereto , weTe achertisements of respondents which appeared in is-
sues of the New York Times, a ne~yspaper published in ill(' city of Xew
York, State of Ne"IT York and h:lving a II-ide circuhtlon in Xe" York
and other States of the United States.

Among such false and clecepti,-e nd,-ertisements , but not limited
thereto , were advertisements \,hich failed:

1. To show the. true animal name of the fur used in ::m~~ sueh fur

product.
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2. To show that the fur contained in such products was bleached
dyed , or otherwise artificially colored , ",hen such was the fact.

3. To shm.y the country of origin of imported furs contained in such
fui' products.

PAR. 10. By means of the aforesaid advertisements and others of
similar import and meaning not specifically referred to herein, re-

spondents falsely and deceptively advertised fur products in that cer-
tain of said fur products "-ere falsely or deceptiyely identified with
respect to the name or designation of the animal or animals that pro-
duced the fur from which the sHiel fur products had been manufac-
tured, in yiolation of Section ;) (a) (5) of the Fur Products Labe.ling
Act.

Among such falsely and deceptively advertised fur products, but
not limited thereto were, fur products achel'tised as ;'BroacltaiF there,
by implying that the fui'S conta.inec1 thel' ein ,yere entitled to the desig-
nation "Broadtail Lamb

~' ,,-

hen in tl'nth and in fact , the furs contain-
ed therein Ifere not entitled to such designation.

P.:-\.R. 11. By means of the aforesaid aclyertisements and others of
similar import and meaning not specifically referred to herein , re-

spondents falsely and deceptively advertised fur products with re-
spect to the name of the country of OliQ'jn of furs contained in such Iur

'-.-.

products , in violation of Section i5 (a) (;J) of the Fur Products Labeling
Act.

Among such falsely and deceptively ach-ertised fur products , but not
limited thereto , were fur products advertised to show the country of
Ol'jgin of furs contained in such fur products as "li A. ,,"hen the
country of ori!tln of such furs ,yas. in fact. Finland.

~ .

PAR. 12. By means of the aforesaid advertisements and others of
similar import and meaning not specifically referred to herein respond-
ents falsely and deceptiyely advertised fur products in violation of the
Fur Products Labeling Act in that the said fur products were not ad-
vertised in accordance with the Rules and Heguktions promulgated
thereunder inasmuch as the term "naturar~ was not used to describe
fur products ,yhich were not pointed , bleached , dyed , tip-dyed, or

otherwise artificially colored , in violation of Rule ID(g-) of the said
Rules and Regulations.

PAR. 1:3. The aforesaid acts and practices of respondents , as here-
in alleged , are in violation of the Fur Products Labeling Act and the
Rules and Regu.1ations promulgated tllel'el1nder and constitnte Unftlir
methods of competition and unfair and clecepti,-e acts and practices
in commerce under the Federal Trade Commission Act.
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DECISIOX AXD OnDER

The Federal Trade Commission having initiated an investigation

of certain acts and practices of the re,spondents named in the caption
hereof, and the respondents having been furnished thereafter with 
copy of a draft of complaint which the, Bureflu of Textiles and Furs
proposed to present to the. Commission for its consideration and which
if issued by the Commission , would charge respondents "ith violation
of the Federal Trade Commission Act and the Fur Products Labeling
Act; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an adn1ission by the
respondents of all the jurisdictional facts set forth in the aforesaid
draft. of complaint, a statement that the signing of said agreement is
for settlement purposes only flnd does not constitute an admission by
respondents that the law has been violated as alleged in such complaint
and waivers and other provisiOlls as required by the Commission
Rules; and

The Commission having thereflfter considered the matter and hav-
ing determined that it had reason to believe that the, respondents have
violated the said A. , and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record for
a. period of thirty (30) days, now in further conformity with the pro-
cedure prescribed in 8 2.34 (b) of its Rules. the Commission hereby is-
sues its complaint, makes the following jurisdictional findings, and
enters the following order:

1. Respondent Tobias, Fischel' &. Co. , Inc. , is fl corporation orga-
nized , existing and doing business lmder and by virtue of the laws of
the State of New York , with its office a.nd principal place of business lo-
cated at 6 East 46th Street, New York , New York.

Respondent Charles H. Tobias is the sole officer of the corporation
and respondent Jack C. Stein is fur adviser to the, corporation and
Charles H. Tobias. Their address is the same as that of said
corporation.

2. The Federal Trade Commission llfls jurisdiction of the subject
matter of this proceeding and of the respondents , and the proceeding
is in the. public interest.

ORDER

It 18 orde'l'ed That respondents Tobias, Fischer &: Co. , Inc. , a cor-
poration, find its officers , and Charles H. Tobias , individually :11'ld as
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an offieer of said corporation, and Jack C. Stein, fur adviser to the
said corporation and to Chal'les 1-1. Tobias , and respondents ' represent-
atives, agents and employees, direet.ly or through any corporate, or
other devic.e, in connection with the introduction, into commerce, or the
sale, advertising or offering for sale in c.ommerce, or the transporta-
tion or distribution in commerce, of any fur product; or in connection
with the sale, advertising, offering for sale, transportation or dis-
tribution , of any fur product which is made in whole or in part of fur
which has been shipped and received in commerce, as the terms "com-
merce

~' "

flll' ~' and '; fnr product'~ are defined in the Fur Products
Labeling Act, do fortlnrith c.ease and desist from:

A. l\Iisbranding any fur product by: 
1. Failing to affix a labe.l to such fur pro duet showing in

words and in figures plainly legible all of the information
required to be disclosed by each of the subsections of Section
4 (2) of the Fur Products Labeling Act.

2. Falsely or deceptively labeling or otherwise identifying
any such fur product as to the country of origin of furs eon-
tained in such fur Droduct.

3. Setting' forth information required under Section 4 (2) of
the Fur Products Labe,ling Act and the R.ule,s and Regulations
promulgated thereunder in abbre:dated form on a label affixed
to sueh fur prod uct.

4. Failing to set forth the term "naturaF as part of the in-
formation required to be disclosed on a label uncleI' the Fur
Products Labeling Act and the R.ules and ReguJatiol1s pro-
mulgated thereunder to describe such fur product which is
not pointed , bJeachecL dyed , tip-dyed , or otherwise artificially
colored.

5. Setting forth information required under Section 4 (2)
of the Fur Products Labeling Act and the Rules and R.eg-
ulations promulgated thereunder in handwriting on a label
affixed to such fur product.

G. Failing to set forth information required under Sec-
tion 4 (2) of the Fur Products Labeling Act and the Rules
and Regulations promulgated thereunder on a label in the
sequence required by R,ule 30 of the aforesaid Rules and
Regulations.

7. Failing to set forth separately on a . la.bel attached to
such fur product composed of two or more sections contain-
ing different animal fur the infol'Jl1ntion required under Sec-
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tion 4(2) of the Fur Products Labeling Act and the Rules
and Regulations promulgated thereunder with respect to
the fur comprising each section.

B. False.!y 01' deceptively invoicing any fur product by:
1. Failing to furnish an in voice, as the. term "in voice :: is

defined in the Fui:' Products Labeling Act, sho"ing in 'words
and figures plainly legible all the information required to be
disclosed by each or the subsections of Section 5 (b) (1) of
the Fur Products Labeling Act.

2. :JUisrepl'esenting in any mal11wr : 011 an invoice directly
or by implication , the country of origin of the fur contained
in such fur product.

3. Failing to set forth the term "naturaF' as part of the
information l'ecmil'pd to be disclosed on an invoice under the.L 
Fur Products Labelin!!' , ct and the Rules and Re!!'ulations
promulgated thereunder to describe. such fur proclurt "hich
is not pointed , bleached , dyed, tip-dyed , or otherwise artiii.,
cially colored.

C. Falsely or deceptively nchel'tising any fur product through
the use of any nch-el'ti~ement , representation : public. announce-
ment or not" ice ",hich is intended to aid , promote 01' nssist, directiy
or indirectly, in the sale , 01' offering for sa Ie or nny such fnr
product, and \\hich:

1. Fails to set forth in ,yorcls and figures plainly legible
nIl thc 1nformntion required to be c1isclo:~ec1 by each of the
subsections of Section 5( a) or the Fur Products Labeling-\ct.. 

:2. Falsely 01' c1ecepti,-ely identifies allY such fur product
as to the name or designation of the animal or animals that
produced the fur contained in the fur product.

3. Falsely or deceptively identifies any fur product ns to
the country of origin of fur contained in such fur product.

4. Fails to set forth the term "naturaF as pent of the in-
formation required to be disclosed in advertisements under
the Fur Products Labeling Act and the Rules and Regl11a-
tions prom u Igated thereunder to describe such fur product
which is not pointeel , blenched : dyed , tip-dyed, or otherwise:

artiiically colored.

It ,is flll'thel' O'dlel'erl That the respondents herein shan , within sixty
(60) days after service. upon them of this order, file with the Commis-
sion a report in ,vriting setting forth in detail the manner and form
in 'Thich they haye complied with this order.
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IN TIlE l\IA TIER OF

GUILFORD INDUSTRIES, INC.

CONSENT ORiDZR: ETC. , IN REGARD TO THE ALLEGED YIuLATION OF THE
FEDERAL TRADE CO)Il\IISSION AND THE WOOL PROD-cCTS LABELING ACTS

Docket 0-1318. Coli/plaint, April 1968-Deci8ioil , April 3, 19GB

Consent order requiring a Guilford, :\Iaine, fabric mill to cease misrepresenting
the fiber content of its \yool products and furnishing false guaranties.

CO)IPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the "\V 001 Products Labeling Act of 1939 , and by virtue of the au-
thority vested in it by saiel Acts, the Federal Trade Commission , hav-
ing reason to believe that Guilford Industries, Inc., a corporation

hereinafter referred to as respondent , has violated the provisions of
said Acts and the Rules and Regulations promulgated under the "\Vool
Products Labeling Act of 1939 , and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public in-
terest hereby issues its com plaint stating its charges in that respect
as follows:

PARAGRAPH 1. R,espondent Guilford Industries, Inc. , is a corpora-
tion organized , existing and doing business under and by virtue of the
laws of the State of :Blaine, with its office and principal place of busi-
ness at Guilford , l\Iaine.

Respondent Guilford Industries, Inc., is a mill engaged primarily
in the manufacture of 'woolen and \\-oolen blend fabrics which are
sold principally to manufacturers of women s wear.

m. 2. Respondent, now and for some time last past , has manu-
factured for introduction into commerce , introduced into commerce
sold , transported , distributed, c1eli'Tered for shipment, shipped , and
offered for sale in commerce, as "commerce" is defined in said "\tV 001

Products Labeling Act of 1939 , wool products as "wool producf' is
defined therein.

PAR. 3. Ce.rta:in of said wool products were misbranded by respond-
ent within the intent and meaning of Section 4 (a) (1) of the "\V 001
Products Labeling Act of 1939 and the Rules and Regulations promul-
gated thereunder, in that they were falsely and deceptively stamped
tagged , labeled, or otherwise identified with respect to the eharacter
and amount of the constituent fibers contained therein.
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Among such misbranded wool products, but not limited thereto
were wool products , namely fabrics , labeled as " 100% wool " when in
truth and in fact, said products contained substantially different fibers
and amounts of fibers other than as represented.

PAR. 4. Certain of said wool products were further misbranded by
respondent in that they were not stamped , tagged , labeled , or other-
wise identified as required undeI' the provisions of Section 4 ( a) (2)

of the ,Yool Products Labeling Act of 1939 and in the manner and
form as prescribed by the Rules and Regulations promulgated under
said Act.

Among such misbranded wool products, but not limited thereto
were woolen fabrics with labels on or affixed thereto , which failed to
disclose the percentage of the total fiber weight of the said wool prod-
uct, exclusive of ornamentation not exceeding five per centum of the
total fiber weight, of (1) wool fibers; (2) reprocessed wool; (3) re-
used wool; (4) each fiber other than wool , when saiel percentage by
weight of such fiber was five per centum or more; and (5) the aggre-
gate of all other fibers.

PAR. 5. The respondent furnished false guaranties that certain of
its said wool products were not misbranded when respondent in fur-
nishing such guaranties had reason to believe that the wool products
so falsely guaranteed might be introduced , sold, transported or dis-
tributed in commerce , in violation of Section 9 (b) of the ,Y 001 Prod-
ucts Labeling Act of 1939.

PAR. 6. The acts and practices of respondent as set forth above were
and are , in violation of the ,Yool Products Labeling Act of 1939 and

of the Rules and Regulations promulgated thereunder, and constituted
and now eonstitute, unfair methods of competition in commerce and
unfair and deceptive acts and practices in COlmnerce, within the in-
tent and meaning of the Federal Trade Commission Act.

PAR. 7. Respondent is now, and for some time last past, has been
engaged in the offering for sale , sale , and distribution of certain prod-
ucts, namely fabrics. In the course and conduct of its business as
aforesaid, respondent now causes and for some time last past has
caused its said products, when sold, to be shipped from its place of
business in the State of :Maine , to purchasers located in various other
States of the United States , and maintains and at all times mentioned
herein has maintained , a substantial course of trade in said products
in commerce as "commerce" is defined in the Federal Trade Commis-
sion Act.
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PAR. 8. Respondent in the c.ourse and conduct of its business has
made statements on invoices to its customers , misrepresenting the fiber
content of certain of its products.

Among such misrepresentations , but not limited , were statements
setting forth the fiber content thereof as " 100% wool " thereby repre-
ser:.ting the products to be composed entirely of wool , whereas , in truth
and in fact, the product was not 100% wool but contained substantially
different fibers than represented.

PAR. 9. The acts and practices as set forth in Paragraph Eight
have the tendency and capacity to mislead and deceive the purchasers
of said products as to the true content thereof.

PAR. 10. The acts and practices of the responde,nt set forth in Para-
graph Eight were, and are, all to the prejudice and injury or the pub-
lic and respondent' s competitors and constituted and now constitute
unfair and deceptive acts and practices , in commerce , within the in-
tent and meaning of the Federal Trade Commission Act.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Textiles and Furs
proposed to present to the Commission for its. consideration and
which , if issued by the Commission , would charge respondent with
violation of the Federal Trade Commission Act and the ,Vool Prod-
ucts Labeling Act of 1939; and

The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order , an admission by
the respondent of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such complaint
and waivers and other provisions as required by the Commission
Rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondent has
violated the said Acts, and that complaint should issue stating its
charges in that respect, a,nd having thereupon accepted the executed

consent agreement and placed such agreement on the public record for
a period of thirty (30) days, now in further conformity with the
procedure prescribed in S 2.34 (b) of its Rules, the Commission hereby
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issues its complaint , makes the following jurisdictional findings, and
enters the following order:

1. Respondent Guilford Industries , Inc. , is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of ~iaine, with its office and principal place or business at Guil-
ford , ~iaine.

2. The Federal Trade Commission has jurisdiction of the subject.
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

It is OJ'dered That respondent Guilford Industries , Inc. , a corpora-
tion, and its officers , representatives , agents and employees , directly
or through any corporate or other c12Yice , in connection with the n'lanu-
facture for introduction into commerce , the introduction into com-
merce , 01' the offering ror sale. sale , transportation , distribution , deli,-
ery for shipment or shipment. in commerce, of ";-001 products, as

commerce" and "wool products" are defined in the ",Vool Products
La.beling Act of 1939 , do forth ,yith cease and desist from misbranding
wool products by:

1. Falsely and deceptively stamping, tagging. labeling, or other-
wise identifying such products as to the character or amount or
the constituent fibers contained therein.

2. Failing to securely affix to, or place on, each such product
a stamp, tag, label , or other means of identification showing in
a clear and conspicuous manner each element of information re-
quired to be disclosed by Section 4 (a) (2) of the \Vool Products
Labeling Act of 1939.

It is furthel' ordered That respondent Guilford Industries , Inc. , a
corporation, and its officers, representatives, agents and employees

directly or through any corporate or other device , do forthwith cease
and desist from furnishing raIse guaranties that certain of their wool
products are not misbranded when respondent in rurnishing such guar-
anties has reason to believe that the wool products so ralsely guar::m-
teed might be introduced, sold, transported or distributed in com-
merce, in violation or Section 9 (b) of the. ,Yool Products Labeling
Act or 1939.

It iB fu1'the'i' o'rde?' ecl That respondent Guilford Industries, Inc. , a
corporation, and its officers, representative.s, agents and e.l1lployee.s
directly or through any corporate or other device , in connection with
the offering for sale, sale or distribution of ra brics or other products
in eomme.rce , as "commerce" is defined in the. Federal Trade Coll11llis-
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sion Act, do fortlnvith cease and desist from misrepresenting the
character or amount of constituent fibers c.ontailled in such products
on in,-oices or shipping memoranda applicable thereto , or in any other
manner.

It -is luJ'theJ' onle'i'ed That the respondent herein shall , within sixty
(60) days aiter service upon it of this order, file with the Con1111is-

Rion fl. report in writing setting forth in detail the manner and form
ill ,vhich it has complied IVith this order.

Ix THE AI.\. TTER OF

BEX R_~ Y SPORTS\YE~\.R , IXC. , ET .

COX8E~T ORDEn. ETC.. IX RE(~.\RD TO THE ALLEGED YIOL_-\.TION OF THE FED-

ER.,\L Tn. \DE ccnDIISSIOX THE WOOL PROIYGCTS LABELING AND THE
TEXTILE FIBER PRODLiCTS IDEXTIFICA TION _-\.CTS

Doc7,:ct 

('-

1319. Complaint , ApI'. S , 196B-Decision , ApI'. 1%8

COIJ8E'llt order requiring a :New York City manufacturer of sporti';wenr to cease
m18bl'anding its wool and textile fiber products.

CO3IPLAINT

Pursuant to the provisions or the Federal Trade Commission Act
the ,Yool Prccluets Labelil1fl' Act of 10:39 and thE' Textile Fiber Proc1-
nets Identification Ad. and bv virtue of the a llthol'itv ve~ted in 0. 
hy 8:1ic1 Acts. the Federal Trade Commission , hnTin,Q' reason to believe
tllat Ben Ray Sportswear , Inc.. a corporation , and Benjamin ~letrano
cl11c1 Rav Robbins. individually and as ofilcel's of said eol'Doration, he1'e-

, '

.. .l.
illnfter referred to as respondents, haTe yiolatecl the provisions of
said Acts and the Rules and Regulations pr0111nlgatedl1nder the ,Yool
Products Labeling ~lct of 1039 and the Textile Fiber Products Iden-
tification Act , and it appearing to the Commission tlmt a proceeding
by it in respect thereof \\onlcl be in the public interest, hen;by issues
its complaint stating its charges in that respect as follo\\-

PARAGRAPH 1. Respondent Ben Ray Sports\\ear , Inc. , is a corpora-
tion organized , existing and doing business under and by yirtue of the
b\\s of the State of K e,y Yark.

Incli,-iduaI respondents Benjamin jUetl'ano and Ray Robbins are
officers or saiel corporation. They formulate, direct and control the
aets ~ p1'u.ctices and policies of the corporate respondent including the
act;:; 1Lllcl practices hereinafter referred to.

418-340-72-- :)7
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Respondents are manufacturers of large size skirts and sportswear
both ,yool and textile , with their office and principal place of business
located at 224 ,Vest 35th Street, New York, New York.

PAR. 2. Respondents , now and for some time last past, have manu-
factured ror introduction into commerce. introduced into commerce.
sold , transported, distributed , delivereel for shipment , shipped, and
oft' ered for sale, in commerce, as "commerce" is defilled in said "y ool
Products Labeling Act of 1939 , wool products as " wool product" is
defined therein.

PAll. 3. Certain of sa,ic1 wool products were misbranded by the re-
spondents within the intent and meaning or Section 4 (a) (1) of the
'\Vool Products Labeling Act of 1939 and the Rules and Regulations
promulgated thereunder, in that they were falsely and deceptively
stam peel , tagged , labeled, or otherwise identified with respect to the
character and amount of the constituent fibers contained therein..

Among such misbranded wool products, but not limited thereto , was
a skIrt stamped , tagged , labeled , or otherwise identified as containing
100 percent 'wool 'whereas in truth and in fact, such skirt contained
substantially different fibers and amounts of fibers than represented.

PAR. 4. Certain of said wool products "ere further misbranded by
respondents in that they were not stamped, tagged , labeled , or other-
\\ise identified as required under the provisions of Section 4: (a) (:2) of
the ,Vool Products Labeling Act of 1939 and in the manner and form
as prescribed by the Rules and Regulations prOll1ulgated under saidAct. 

Among such misbranded wool products, but not limited thereto
were wool products, namely skirts, with labels on or affixed thereto
which failed to disclose the percentage of the total fiber weight of the
said wool products , exclusive of ornamentation not exceeding five per
centum of said total fiber weight , of (1) wool; (2) reprocessed wool;
(3) reused "Wool; (4) each fiber other than "Wool when said percentage
by weight of such fiber was five per centum or 1110re; and (5) the
aggregate of all other fibers.

PAR. 5. The acts and practices of the respondents as set forth above.

were, and are, in violation of the \Vool Products Labeling .. .lc.t of
1939 and the Rules and Regulations promulgated thereunder, and
constituted , and now constitute, unfair methods of competition and
unfair and deceptive acts and practices in commerce, within the intent
and meaning of the Federal Trade Coll1Inissioll Act.

PAR. O. Respondents are no\\~ and for some. time last past hftve been
engaged in the introduction , c1eli;-ery for introduction , manufacture
for introduction , sale, advertising, and offering for sa, , in COlllil1erce
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and in the transportation or cau:;;ing to 1e transported ill commel'ce
and in the importation into the United Sbtes, of textile fiber products
and have sold, ofIerecl for selle , ac1n~Ttisec1 , c1eliyered , transported and
caused to be transported , textile fiber products, ,yhich have been uc1ver-
tised or offered for sale in comrnel'C'e.; and have sold , offered for salE'

advertised , delivered, tr:111sported and cn n:::ed to be transporteel after
shipment in commerce, textile fiber proctncts, either in their original
state 01' contained in other textile fiber products; as the terms ;;com-
merce" and "textile fiber producC are defined il;. the Textile Fiber
Products Identification Act.

PAR. 7. Certain of saiel textile fiber products ",ere misbranc12d by
respondents in that they 'were not ~:i"all1pecl , tag"gecl , bbe1ed , or other-
wise identified as required uncleI' the pn)\- lsions of Se,c.tioll ~1 (b) or
the Textile Fiber Prodncts Identification ~c'1-ct , and in the rnanner and
fornl as prescribed by the Rules and Rcgnlatiolls promulgated under
said Act.

Among such misbranded textile fiber products, but not. limited
thereto , was a textile fiber prodnct with n label which Ltilecl:

1. To disclose the true generic Emnc of the fibe:c' s present; flnct
2. To disclose the percentages or 811('11 1'11.wl'::'. by \yeig:ht.
PAR. 8. The rects and practices of l'e8pollc1ent;3 ~ as set forth above

-n:ere, and are, in violation or the Textile Fibei. Products Identification
Act and the Rules Hncl Regulations promnlgGtec1 thereunder, and
constituted, and now constitute unfair and cleceptiye acts and prac-
tices, in eol11merce, and unfair methods of competition in c.ommerce
under the Feder:11 Trade Commission ~c\.ct.

DECISIO~ --\.~D ORDER

The Federal Trade Commission having initiated nE in\-estign. tion
of eertain acts and practices of the respondent8 named in the caption
hereof, and the respondents having been furni8hed thereafter with
ft copy of a draft of complaint which the Bureau of Textiles and
Furs proposed to present to the Commission for its consideration and
which, if issued by the Commission , would charge respondents with
violation of the Federal Trade Commission Act. the ",V 001 Products
Labeling Act or 1939 and the Textile Fiber Products Identification
Act; and

The respondents and counsel for the Commission haTing thereafter
executed an agreement containing a, consent order, an admission by
the respondents of all the jurisdictional racts set forth in the aforesaid
draft of complaint~ a statement that the sig11ing of said agreement is for
settlement purposes only and does not constitute all admission by
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respondents that the la ,r has been violated as alleged in s11ch com-
plaint, and waivers and other provisions as required by the Commis-
sion s Rules; and

The Commission ha vi ng thereaft er considered the ma ttel' and 11 a vini!
'determined that it had renson to belieye that, the respondents hnv

ioJnted the said Acts, and tlwt complaint should issue stating' its
charges in that respect, and having therenpon nccepted the executed
consent agreement and placed such agreement 011 the public reco1'd tor
a period of thirty (30) days, now in further conformity ",ith the
l)l'ocednre, prescribed in S :2.34(b) of its Rules , tile Commission hereby
i:-:slles its complaint , makes the following inri~di('tionnl nndings. and
enters the follo'iving order:

1. Respondent Ben Ray Sports'ivear, Inc. , is a corpol'ntion orga-
nized , existing and doing business under and by yil'tne of the In ,,-
of the State of Ke,v York, ,vith its office and principal place of busi-
l1e~:s located at :2:2-:1: ,Yest :33th Stl'eeL X E"'- York , xC'", y or1\:,

l1espondents Benjamin )Ietrano and Ra~- n0bb;1l~ ,He ofikers of
said corporation and thei;: address is the ~nnlE' as that of said
corpm:ation.

2. The Federal Trade Commission has jnrisc1iC'tion of the subject
lTmtter of this proceeding und of the l'esponc1eJlt:3, and the proceeding
is in the public interest.

linnLH

1 t is o1YleTed That respondents Ben Ra:v Sports,yeal'. Inc. , a cor-
poration, and its officers, and Benjamin ::Uetl'nno and R;)

~- 

Robbins
individually and as officers of said eorpO1.(~tic.n, nnc1 respondents

representatives, agents and employees~ clirectJy 01' tJJl' ollgh an~~ cor-
porate or other cleyice , in connection with the E)2nufa('tm'

(" '

for intro-

duction into commerce , introduction into commt'l'C' , or offering for
sale, sale, transportation , distribution , c1eli-n~I'Y for shipment or ship-
ment, in commerce, of ,yool products, ftS ': eoD1l11el'Ce " and :' ool
prodnct" are defined in the ,7\7 ool Products Labeling' . Act of 1039
do forthwith cease and desist from misbranding wool products by:

1. Falsely and c1eceptivel:y stamping, tagging, labeling, or
otherwise identifying snch products a~ to the charader or amount
of the constituent fibers contained therein.

2. Failing to securely affix to or pb.ce on , each such product
a. stamp, tag, label , or other means of identification showing in
a, clear and conspicuous mal1l1e, , each element of informati02l
required to be c1iselosec1 by Section 4 (fl) (:2) of the ,Yool Products
Lflbeling Act. of 1939.
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1 t is fl.l.rthei' o/'(Ie)' That respondents Ben Ray SpOl't3~YeaL Iuc.
it corporation, and its officers , ::md Benjamin ~Ietn1110 (1l1d Ray Rob-
bins , individually and as ofRcers of saicl corporation , and respondents
representatiyes, agents and employees, directly 01' through all~- cor-
porate or other device, in connectjon ,~-ith the intl'odudio , c1eliyery
for introduction, manufacture for introduction , sale , advertising or
offering for sale , in commerce~ 01' the transportation 01' causing to be
transported in commerce , or the importation into the United States
of any textile ' fiber product; or in connection ,-..-it h the sa Ie , offering
fer sa1e n c1 '- C'l'tisinQ' c1eliyerv. transporta tion 01' en usin~ to be tnms-of ,

ported, of any textile fiber product ,yhich has been ach-el'tis('c1 01'
offered for sale in commerce; 01' in connection ,yii-h the sale , oiIering
for sale, advertising, delin' ry, transportation , or cal1sinp: to be trans-
ported , after shipment in commerce, of nn~- textiJ e flber product
,yhether in its original state or containec1 in othc'c' textile. filwr products
as the terms "commerce" and " textile fiber product"' fue defined in
the Textile Fiber Products Identification .Act. do fcrth,yith cease ,lEd
desist from misbranding textile fiber products b~- failing to ::dlh 
Stamp, tag, label , or other means of identification to each snch textile
fibf'l' product showing in a clem', legible and conspicllons manner
(\':d1 elerl"lcnt of information requirec1 to be (1is('lo~:2c1 b~- 8('cticon -J. (h)
of the Textile Fiber Products Identification Act.

It ,is fu'i'tlie1' ordered. That the l'esnonc1ents bel'ein shall. ,,- ithin.L 
sixt? (60) days afteI' sen- ice upon them of this 01'(1er , file ,,-"it 11 the
Commission a report in writing' setting i~orth in clptail the m:nmer
rmc rorm III 

',""

11('1 t. ley lave eompllec Y':ltn Lns orcler,

Ix THE ).L\ TTEn 

Q'GALITY TI-IRIFT FlTRS, INC. , 'TR,\DIXG "\5 .HOPPER FURS
ET AL.

cnXSEXT ORDEn , ETC. , IX REGARD TO THE ALLEGED VIOLATIOX OF THE FED-
ER"\L TRADE CO:JBIISSIOX AND THE FuR PRODUCTS LABELING ACTS

Docket C-132(i. CoJ/wlwint, AprIl 196B-Decision, April 8, 1968

Consent order requiring a St. Louis , ::\10., retail furrier to cease misbranding
and falsely invoicing its fur products.

CO::\IPLAIXT

Pursuant to the provisions of the Federal Trade COlllillission Act
and the Fur Products Labeling Act, and by virtue of the authority
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vested in it by said ,Acts , the Federal r J:.:1 ~ Commjssjon~ llavil'p: l' ea-
SOIl J. t' - T' 

~ .

De leI e Lila:., ...ua 1 ,7 lIT- ,.I' nrs. inc,. fl, eOl.' DoratIOn trac 1112.'.1. 

'--'

under its o"n name Rncl as :Hoppe-r Furs , and Edward Hopper , incli-

, -

11 ff-' .t VICtl1:1.u.y 2.11(. as fal Oil1Cer OT SalL corporatIOn , le1'8,111(1 tel' l'eierl'eCl to 

respondents , have violated the provisions of said Acts and the Rules
and Rt:.gulatiolls promulgated under the Fur Products Labeling Act
and it a )pearill,Q.' to the Commif;sioll that H, nI'oceeclino' b'7 it in res )ect.l 
thereof would be in the public interest, hereby issues its corn plaint
statinQ' its chaI'Q'es in that re~Dect as follmys 

"-' 

PARAGRAPH. 1. Respondent Quality Th~:ift Fnl's Inc. is a eorpora-
tion organized , existing and doing bnsil12s8 1111cler and by virtue of the
la,,-s of the State of ?\Iissoul'i. The corporation trades under its own
na,me and as Hopper Furs.

R.esponclellt Ec1wa,rd Hopper is an officer or the said corporate re-
spondent. He formuhttes , directs and controls the acts , practices and
policies 01 the said corporate respondent.

Respondents are retailers of Iur products with their office, and prin-
cipal place of business located at 425 North Seventh Street, St. Louis
l\1issouri.

PAR. 2. Respondents are no" , and for some time last past have
been , engaged in the introduction into commerce , and in 1'118 selle , ad-
vertisillg, a:;:lc1 dlering for sale in COmll1erCe , and in the transporta-
tion and distribution in commerce , of fur products; and haTe sold
advertised , offered for sale, transported and distributed fur products
"hich have been Il1clde in whole or in part of furs 'which have been
shipped and recc-i-..-ed in commerce , as the tenns ;; co111m81'ce

" "

fur
and ;;fnr product"' aI'\.', defined in the Fur Products Labeling Act.

PAR, 3. Cel'tain of said fur products \\ere misbranded in that they
were not labeleel as required under the prm-isions of Section 4 (2) of
the Fur Products Labeling Act ruid in the manner and form pre,
scribed by the TIules and Regulations promulgated the-reunder.

Among sueh misbranc1ec1 fnr products , but not limite,d thereto , were

fur Dl'oducts "ith labels which failed:
1~ To disclose that the fur contained i~l the, 1m: product ,,-as bleached

dved. or otheJ:",- i~e artificially colored. \"\ hen such lIas the fact.
. 2. To show the. JUtme , or ~ther ic1e.l;tification isslle,d and registered

bv the. Commission , of one or more. of the, persons who manufactured
~lY such fur product for introduction into eon:unerce, introduced it

into comIDe-ree , ~:o1c1 it in commerce , ac1yel'tisec1 or oflerec1 it for sale , in
commerce , or transpOl' tecl or distributed it in commerce.

. "

r l

' . , "

P-"lR, 4. Cerbnn of Salet 1U1' prOCll1cts ,,- ere mlS, ;)l' anoccl III ' l(,UI. 1011

of the Fur Products Labeling Act in that they y, e1'e not labeled in nc-

~- '
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cordance with the Rules ~nc1 Regulations promulgated thereunder in
.:cne :LO .lO\VlllQ.' re.sneets :

'--' 

.1.

(a) The term ';'Dyec1 310uton Larllb~~ "RS not set forth on labels
in the. manner I'eqllirecl by law , in violation or Rnle D or said Rules
and Reguh, tions.

(b) The term "assemblecl'~ "\yas used on label:; to describe fur prod-
ucts compo;3ed of pieces in lien of tile required terms , in violation of
Rule 20 (c1) of saiel Rules and Regula :ions.

(c) Information required under Sectioll -:1: (:2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated thereunder
\YfiS not set forth in the requil'ed sequence , in violation of Rule 30 of
sHiel :HuJcs and Regulations.

(cl) Hequired item numbers ,.....ere not set forth on labels , in viola-
tion of ule 40 of said Hules and Regulations.

PAR. 6. Certain of said fur products were falsely and deceptively
invoiced by the respondents in that they "ere not invoiced as required
by Section 5 (b) (1) of the Fur Products Labeling Act and the Rules
and Regulations promulgated under such Act.

Among such fa.lsely and deeeptively invoiced fur products , but not
limited thereto , "ere fur products covered b~- illl-oices which failed:

1. To ~;ho'Y the true animalllall1e of the fUl' used in anI' such fur
product.

:2. To sho"\\ that the fur products contained or were composed of
used fur, when such was the fact.

3. To disclose that the fur contained in the fur products was bleach-
, c1:n~cl , or otherwise fil'tificinl1y colored , "\yhen such ~\vas the. fact.

.J. To ~how the country or origin of imported fnr used in any such
fur product.

PAR. 6. Certain of said fur products were falsely and deceptively
invoiced in violation of the Fur Products LabeJing Act in that they
were not. invoiced in accordance with the Rules and Regulations pro-
mulgated thereunder in the following respects:

(a) The. term "natural~' was not used on invoices to describe fur
products" hic.h were not pointed , bleached , dyed , tip-dyed , or other-
,yi~' e a:rtificiully colored , in violntion of Rule 19 (g) of said Rules and
Regulations.

(b) The disclosure "Second-hand " ""here required was not set
Jorth on i::'l~T.ices , in violntion cf Rule. 2;J of saiel Rules and Regula-
r j ons.

(c) Rpfinirecl item numbers ,yel'e not. set forth 011 invoices, in yiola-
hon of Ertle -10 of sHiel Rules and Regulations.
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PAR. 7. The aforesaid acts and practices of respondents , as herein
alleged , are in violation of the Fur Products Labeling Act and the
Rules and Regulations proInulgated thereunder and constitute unfair
methods of competition and unfair and deceptiye ads and practices in
commerce under the Federal Trade Commission Act.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof. and the res1)ondents havine: been furnished thereafter with
a copy or a draft of complaint \'\hich the Bureau of Textiles and Furs
proposed to present to the Commission for its consideration and ,,-hich
if issued by the Commission , ,'\onlc1 charge respondents \yith violn.
tion of the Federal Track CommissioE .Act. and the FLU' Products
Labeling Act; and

The respondents and counsel for the Commission having: thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the afore-
said draft of complaint, a, statement that the signing or said ag~'ee-

ment is for settlement purposes onl~- and does not constitnte an ad-
mission by respondents that the la,,- has been yiolated as alleged in
such complaint , and waivers and othe:r prm-isiolls as required by the
Commission s Rules: and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents
have violated the said Acts , and that c.omplaint should issue stating
its charges in that respect , and ha.ving thereu pon accepted the e,xecuted
consent agreement and plac.ed such agreement on the public record for
a period of thirty (30) days, now in further conformity with the
procedure prescribed in ~ 2.34 (b) of its Rules , the Commission hereby
issues its coll1plaint , makes the follolVing jurisdictional findings , and
enters the following order:

1. Hespondent Quality Thrift Furs , Inc. , is a corporation organized
existine: and doine: business under and bv virtue of the la IVS of the
State of ~1issouri , with its office and principal place of business
located at 425 North Seventh Street , St. Louis , )'lissouri.

Respondent Edward Hopper is an officer of said corporation and
his address is the same as that of said corporation.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents~ and the proceeding

is in the public interest.
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ORDER

It is oJ'Cle?' That respondents Quality Thrift Furs , Inc. , a corpora-
tion , trading under its own name or any other name or names , and
Edward Hopper, individually and as an officer of sftid corporation
and respondents ' representatives , agents and employees, directly or
through any corporate or other device, in connection with the introduc-
tion into commerce, or the sale, advertising or offering for sale in
commerce , or the transportation or distribution in commerce, of any
fur product; or ,in connection with the advertising, offering for sale
transportation or distribution , of any fur product whieh is made in
whole or in part of fur which has been shipped and received in com-

merce, as the terms "com1l1erce

" "

fur" and "fur product" are defined
in the Fur Products LabelinQ' Act. do forthwith cease and desist from:

'--- 

A. :Misbranding any fur prod uet by :
1. Failing to affix a label to such product showing in words

and in figures plainly legible all of the information required
to be disclosed by each of the subsections of Section 4(2) 

the Fur Products Labeling Act.
2. Failing to set forth the term "Dyed :Mouton Lamb" on

a label in the manner required "here an eleet.ion is made to
use that term instead of the term "Dyed Lamb.

3. Setting forth the te-rlll "assembled" or any term of like
import as part of the information required under Section
4(2) of the Fur Products Labeling Act and the Rules and

egulations promulgated thereunder to describe such fur
product composed in whole or in substantial part of paws
tails , bellies, sides, flanks, gills, ears, throats , heads, serap
pieces or waste fur.

4. Failing to set forth information required under section
4(2) of the Fur Products Labeling Act and the R.ules and
R.egulations promulgated thereunder on a label in the
seqnenee required by R.ule 30 of the aforesaid Rules and

Regulations.
5. Failing to set forth on a label the, item number or

ma-rk assigned to snch fur product.
B. Falsel:r or deceptively invoicing any fur product bT:

1. Failing to furnish an invoiee, as the term " invoice" is

defined in the Fur Products Labeling Act, showing in words
and figures plainly legible all the information required to
be disclosed by each of the subsections of Section 5 (b) (1) of
the Fur Products Labeling Act.
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2. Failing to set forth the term "natural" as part of the
information required to be disclosed on an invoice under the
Fur Products Labeling Act and Rules and Regulations
prOll1ulgatecl thereuncler to describe. such fur product "which
is not pointed, blea..ched , dyed, tip-dyed, or otherwise arti-
ficially colored.

3. Failing to disclose that such fur product is "Second-
hand" when such fur product has been used or \lorn by an
ultimate consumer a.nd is subsequently marketed in its origi-
nal , reconditioned , or rebuilt form with or without the addi-
tion or any furs or used furs.

4. Failing to set forth on an invoice the it-eIll number or
mark assigned to such fur product.

It is fw,theJ' O1'dered That the respondent corporation shall forth-
with distribute a copy or tIlls order to each of its operating divisions,

t is jrnrthe' l' onleJ'ed That the respondents herein shall, within
sixty (60) days after service upon them or this order, file with the
ColTl1nission a report in writing setting forth in detail the mamler and
fornl in which they have complied with this order.

IN THE J\L~TTER 

LENOX, INCORPORATED

ORDER, OPINION, ETC. , IN REGAP.D TO THE ALLEGED VIOLATION OF THE

FEDERAL TRADE CO1lIl\:I:ISSION ACT

Docket S"'/lB. Complaint , Oct. 19GG-Dccisioii , Api'. 9, l%S

Order requiring a Trenton, :N..1. , manufacturelO or fine china dinnerware anc!.

giftware to cease unlawfully fixing and ll1ailltnilling the re::::ale prices 
which its pl'oducts are sold at retail.

COMPLAINT

Pursuant to the provisions or the Federal Tra,cle Commission Act
(D. , Title 15 , See. 45), and by virtue or the authority vested in
it. by said Act, the Federal TradeConllllission , having reason to be-

lieve that Lenox , Incorporated, a corporation, and more particularly
described and referred to hereinafter as respondent, has violated the
provisions of Section 5 of said Act, and it appearing to the Conllllis-
sion that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint , stating its charges in respect
thereto as rollows :
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ARAGRAPH 1. Respolldellt~ Lenox , Incorporated, is a corporation
orgc:tnizec1 and existing under a,ncl by virtue or the laws of the State
of Ne.w Jersey, with its main offiee and place of business at Prince
and :Meade Streets , Trenton , l\ ew Jersey. Respondent is now and has
been for many ye::11'S engugecl in the manufacture, sale , and distribution
orhouseholc1 fine china dinnen-.-are, giftware , and artware. Respond-
ent produces dinneT"\\are made or porcelain and bone china. In its
giibyare line, respondent produces fine china vases, ashtra,ys, bowls
mugs, and similar items. Respondent sells its fine china. dinnerware
giftware, and art\\are products to approximately 2 000 franchised
dealers located in various States of the United States. The total .Q:I' OSSc.-

sales of all its products are substantial , and exceed $14 000 000 per
veal'.

PAR. 2. In the course and conduct of l'esl)on(lent~s business. there has

.. 

been at all times mentioned herein , and is llOW ~ a continuous movement
of said fine china c1inner\\are, girtware , and artware in interstate
commerce, as " commel'ce

~~ 

is defined by the Federal Trade Commission
Act. Respondent manufactures fine china dinnerware, giftware, and
artware proc1nct~) in various States thoughout the "United States and
e~llses the Inannr:lctnred merchandise to be shipped from the State 
manufacture to other States for resale through its franchised
1 ~ lltO l'C.;) t, ~ l) -

' .

PAn. ;3. ~~C'~pt to the extent that eompetition has been hindered

lessened , re~tricte(L nstrained and eliminated by the unlawful acts
an.c1 pr~cti('e.s hereinafter f'.llegec1. respondent , Lenox , Incorporated
now, and at all times mentioned herein , has been and is in competition
TI"ith other individuals , partnerships, corporations or firms engaged in
the ll1nllufnctul'e , distribution, and sale or fine ehina c1innenyar8
o'ift". l'lC' ' ,r""
c' ,.c C~~C.

PAR. 4. It is now , and has been for some time , the practice and IJolicy
of respon(lent to adopt and employ in the v~trious States or the United
States and the District of Columbia , a system of establishing' resale
prices for its products by various means and methods, including the
reqnil'ement that its dealers maintain or adhere to the prices established
and prol11ulgflted by respondent

\P.. 5. By various means and methods respondent has entered into
and effectuated the aforesaid practice and policy by which it can and
does eontrol , establish , manipulate , fix and maintain the resale prices
at "llich its products are 8o1cl by its dealers. In order to carry out the
said plan or policy, respondent ncloptec1 and employed and still emplo:,s
the following means among others , by TI"hich it has unc1erta.ken to pre-
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ent and h~lS preventeel dealers from selling- said products at prices
ot 1181' than tlH~ said resale prices established by respondent:

(n) It issues reside price li::;ts and advertising material to the trade
in which the various resale prices for sa,id products are set forth and
ex pI aiDed ;

It) It makes it generally knOl,n to the t.rade~ by direct 01' indirect
.llleans. that it expects and requires all dealers handling Lenox fine
chin:! products to maintain and enforce said resale prices or such deal-
erships will be terminated;

(c) It enters into formal nnc1informal ,~greements~ llnc1el'stancling.'s

unc1 arrangements ,vith its c1eale.rs as a condition precede,nt to the open-
ing of new accounts that such dealers will maintain resale prices;

(d) It solicits , invites and obtains from dealers handling Lenox
fine china products cooperation and assistance in ascertaining infor-
mation pertaining to any dealers or others "ho resell such products
and fail to maintain resale priees established by respondent;

(e) It employs a system of policing the maintenance of resale prices
by dealers which includes , among othe-r things

, ;:

rigged" orders and ex-

aminations of these orders by an electrical process:
(f) It subscribes to and actively employs a "clipping" service to ns-

certain which dealers are advertising said products at resale prices
11elOl\ those established b;: rl'spolldent:

(g) It directs Lenox snlesmen and other employes to secure infor-
mation identifying an~Y dealer ,,-ho fails to obselTe the established re-
S,l J e 111'1('('3 :

(11) It thl'cntens to terminnte and does terminate the franchises 

Lenox dealers \,ho fail to obserye and 1l1f1intnin the establis1wd retail
prIces;

(i) It threatens to terminate and does terminate the fn111chises 
Lenox c1calE'rs ,"\110 ,1c1n'l'tise Lenox fine china products at other than
the estu blishecl resa 1e pl'icp:;; \,itbout Lenox s permission:

(i) It has in effect a program by which it mnkes knO',11 to clealer:::

h,luc11ing Lenox procLncts that failure to mninhin the. e~,t.i1b1ished re-
sale prices ,"\ill result in termination of their franchi se.

The above are among the various means and methods ,yhich hElve

been used and nre now being used by respondent in the enforce-
ment of its system of mGintaining established price~::: an ,,-ith the re-

sult thflt said prices have been and aTe gen81'nlly observed and main-
tained by cleale.rs handling Lenox products.

\IL C. The nboH~, acts :,.nd practices haye had and stilllll1TC the
ca.pacity, tendency ancl effect of hindering, suppressing or eliminating
competition bebn~en or among all dealers handling Lenox products , by
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requiring them to resell the same at prices fixed by respondent as afore-
said; such practices preyent dealers from selling these products at. the
prices they deem to be 'YtllTantec1; such practices have the capacity,
tendency and etIeet to hinder and suppress all price competition in the
resale of such products in the various States of the United States
and the District of Columbia thus tending to obstruct their free and
natural flow of commerce in snch products and the freedom of compe-
tition in this channel of interstate commerce.

PAR. 7. The flforesaicl acts and practices of the respondent have the
tendency to unduly hinder eompetition and have injured , hindered
suppressed , lessened or eliminated actual and potential competition
and thus are to the prejudice and injury of the public, constitute unfair
methods of competition in commerce or unfair acts and practices 
commerce , within the intent and meaning of Section 5 of the, Federal
Trade Commission Act.

Jli.. Joseph R'll-tbe?? and fliT. Horward R. Lurie supporting the
complaint.

D(be' vo-i.~e : Plhnplon, Lyons c6 Gates by AIr. A nd1?e1.() O. Hartzell
J1'. , ill1'. Robert Ai. B 'liclw nan" andl/I?, lVilUa1n D. Rudolph for the

respondent.

IXITL-\.L DECISION BY EDWARD CREEL , I-IEARING EXAl\HNER

~IA Y 29 , 1967

The Federal Trade Commission on October 13 , 1966 , issued its com-
plaint in this matter alleging that. respondent employed a system of.
establishing resale prices for its products by various means and meth-
ods , including the requirement thflt its dealers maintain or adhere to
the J)Tices established and promulgated by respondent. The complaint
further alleged that respondent employed various practices to prevent
dealers from selling its products at prices other than the resale, prices
established by respondent , and that these practices injured , hindered
suppressed , lessened , or eliminated actual and potential competition
and constituted unfair methods of competition in commerce or unfair
acts and practices in commerce in violation of Section 5 of the Federal
Trade Commission Act.

Ans"\Ter was filed and hearings were held in New York, New York
and Philadelphia, Pennsylvania. Thereafter, proposed findings of

fact, conclusions of law, and order were filed. These proposals, ill-
eluding replies , supporting briefs , and oral argument, have been con-
sidered , and those proposed fuldings not herein adopted, either in
form or in substance , are rejected as not being supported by the record
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or as not being necessary; and the hearing e,:s:aminer, having considered
the entire record. makes the follolTino' ilnc1ino's of fact. conclusions
c1ra 1,1'11 thereirom ~ unc1 order:

FIXDI:N"GS OF F -"- CT

Respondent , Lenox , Incorporated , is a X BIT Jersey corporation with
its 111ain office in Trenton , New Jersey, and its manufacturing plant in
Pomona, New Jersey. Respondent has three lines-Lenox fine c.hina
Lenox Q'ift,va,re. and Oxford bone china. Its Q'iftware line includes

'-' 

china, nlses , ashtrays , bowls , mugs, ftnd similar items (Answer). Re-
spondent sells cream-colored fine china under its Lenox trademark and
white bone fine china under its Oxford trademark (Tr. 26).

espondent sells directly to about 2 100 franchised retail dealers
who operate 3 000 outlets, but does not sell to wholesalers (Tr. 107
111). Retftil c1ealers handling respondenfs products fall into three
broad categories-department stores , jey;elry stores , and specialty and
gift stores (Tr. 108). Respondent operates stores selling to the public
at its Trenton and Pomona facilities (Tr. 31).

Respondent ships its products from its Pomona plant to its dealers
located throughout the United Stfltes. In the course and conduct of

'-'

responc1enfs business, and at all times mentioned in the complaint
there hflS been a continuous movement of respondent's fine china c1in-

nenyare 811cl p'iftwear in interstate commerce. as ;;commerce" is cle-c: 
fined by the Federal Trade Commission Act. Respondent manufac-
tures its fine chin:1 dinnerware and giftwear in Pomona , :\ ew Jersey,
and C~1nses these products to be shipped from the State, of manufac-
ture to other States and the District. of Columbia Tor resale through
its franchised dealers (Answer) .

Fo~' many years respondent has been and is now in competition with
other inc1ividuals , partnerships , corporations and firms engaged in the
manufacture , distribution , and sale of TIne china products (Answer).

Respondent is the leading domestic. producer of TIne china in terms
of dollar srtles (Tr. 29). Its total annual gross sales exceed $14 mil-
lion (Al1swer).

Respondent operates tlll'ough a franchise method of distribution
and eonsidel's the, '; franchise" it bestows upon dealers to be the right
to buy and sell respondent's products (Tr. 39).

Responc1e,nt' s oflkials belie,-e that if respondent sold to every dealer
who wanted to handle its products , the prestige outlets would lose in-
terest in selling Lenox products and wonld push the products of its
competitors (Tr. 180-83).
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Respondent' s products are known ror their high quality and are
a.clvertised in national magazines. Although most of this advertising
does not contain prices , its giftware advertisements, which represent
a small percentage of respondent's total advertising, usually contain
prices (Tr. 78; Com. Exs. 269-70).

Respondent has 22 field salesmen, also called district managers. All
but one of these are full-time employees , each compensated by a sal-
ary plus commissions. Each salesman has an assigned territory, which
usually covers several States , and is responsible for 100 to 150 dealer
accolu1ts , many of which he visits only once or twice a year (Tr. 112-

167). Salesmen show new patterns to clealers, help train dealer per-
sonnel to exhibit and sell Lenox products , assist in taking a dealer
inventory, and perform similar duties (Tr. 32- , 113).

Respondent does not lower its established resale prices generally,
but it does have an annual promotion of hostess bowls and platters
that dealers do not normally carry (1'1'. 73-74:; Com. Exs. 384-85).
Prices to dealers and "suggested" resale prices of these items are
lowered during this promotional period. These. tv.o items , however
account for less than one-tenth or 1 percent of Lenox s sales volume
(Tr. 74). Respondent currently markets GO or 70 different patterns of
china ware and divides its dirmer-"Ycll'e into t',YO c:ltngol":les called Group
I and Group II. Group I is composed or patterns that are the most
popular anc1 Group II is composed of less popular patterns that
are not 111anufactured on a regular basis. Respondent permits , and at
times encourages , the sale of Group II patterns at less than the prices
that it had previously established (Com. E~. 117 A; TT. 27-:28).

1\1:1'. Petty, respondent's vice president of marketing, testified that
he was familial' with the Golf/ate and Pal),;e , Davis decisions; 1 that

since his arrival at Lenox in :fiiay 1960 , company policy had been to
act within the boundaries of those decisions; and that he had advised
the Lenox employees, including salesmen , of this policy (Tr. 155 186).

A few months prior to IV11'. Pettis arrival at Lenox , the Supreme
Court had decided Pa1?ke , Davis and on IvIarch 18, 1960, Lenox had
issued a memorandum to its salesmen describing what they should and
should not do to comply with that decision (Tr. 187; R,es. Ex. 3).

Lenox also distributed to its dealers a report, dated September 19
1960 , prepared by the Research Institute of America, Inc., that gave
detailed advice regarding compliance with Pa' i'ke , Davis (Res. Ex. 4).

~J:r. Petty used this report when he discussed the subject with Lenox
salesmen at an annual sales meeting in December 1960. He has repeated

United States Colgate ,G Co., :2:-'0 U. t:. 300 (1919) ; United States v. Parke, Da'vis 

(~ 

Co.

3G2U. 29 (l\1GOI.
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similar instructions at all subsequent regional and national sales con-

ferences (Tr. 186-90). Lenox holds one national sales conference and
several regional meetings each year (Tr. 203). ApparentlT :1\11'. Petty
attempted to stay within the limits that he thought "ere set by the
Parke , DCl?)is decision , but. the majority of the l'esponclenfs dr:a.lers had

been Lenox dealers for some years and their relationship with the-

esponde-nt had already been established when he came with the com-
pally. It also appeared to be his policy to carryon the established re-
lationships with deale-rs with as little disruption as possible. Although
there were no agreeme-nts between respondent and its dealers to eOl1-

tinue the dealerships for any specific period of time , there was a clear
understanding between them that for sneh time as the agreements con-

tinued in effect the dealers would maintain prices. Respondenfs plan
of operation \vas devised to insure that its dealers would cooperate in
carrying out all of its policies, including its policy to maintain resale
prices, and that its dealers would adhere to sueh prices. The dealers
knew what was expected of them and they~ in turn , expected to adhere.
to those prices. And , with few exceptions, they did adhere to them.
One example of an understanding that arose between a dealer and the
respondent after 1960 was the understanding that existed regarding
the reinstatement of Thalhimers , a dealer in Richmond, 'Virginia. In
that situation it is clear that Thalhimers ' vice president expected to
cooperate with respondent in maintaining all of its policies (Com.Exs.
81-98).

Respondent always has applicants who wish to beeome Lenox deal-
ers because they believe that they can profitably sell respondent' s prod-
ucts (Tr. 32, 111-12).

,Vl1en respondent receives a request from a potential dealer for a
franchise , it notifies the appropriate district manager to call upon the
prospective dealer, and it usually notifies the prospective dealer that
he will be visited by a representative of respondent (Tr. 32). The dis-
trict manager then visits the prospective dealer, looks over the store
reviews the franchise requirements, and when assured that the dealer
understands the requirements and will do business in accordance with
them , fills out a franchise application , takes an initial order and sub-

mits the franchise application and initial order to the Distribution
Committee in Trenton for approval (Tl'. 37-46; Com.Ex. 197).

Respondent' s "Sales l\1anuaF' (Com.Ex. 391) includes the follow-
ing instructions to its salesmen in connection with its distribution
policy:

In selecting accounts to be franchised, it is expected that every dealer stock
and display a representative assortment of the line. It is equally important tha t
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you review \vith dealer prospects the franchise requirements to assure that they
are understood and that the dealer is in agreement with them.
LelW.rJ DinnerwaTe

The Lenox dinnerware franchise requirements are as follows:
Account will conform to the suggested minimum retail priC'es.
Will not resell any Lenox products to non-dealer stores or distributors.

In the Lenox Franchise Application (Com.Ex. JD7L which is filJed
out by the salesman during and after eollsnltation \yith a prospecti,-
dealer, there is the statement:

(17) Have you reviewed franehi~e 1)1'0"i8io118 with attention 1-0 following:
(a) Price maintenance.

* .

In the "Dinnerware and Gift\\ear Franchise Provisions" (Com.Ex.
264), which is the franchise prepared for and forwarded to its Lenox
brand dealers whose applications h11'-e been approved, there is the
following statement:

The following points are brought to your .attention so that we will 11;lYe a
mutual understanding of the conditions under which we are doing business. You
may \vish to pa~~s this information along to the members of your ol'

&;'

f1nizntion
handling these details so they, too, will be informed.

LINES AND DISCOUXTS

Lenox makes the following" products and lines which are .available to jt8
dealers.

Dinuerware-450/0 discount
Gift items-500/0 discount

... ...

PRICES

The Lenox dinnerware and giftwal'e price books illustrate all lines and Ibt
suggested retail prices.

Lenox distributes its products, uncleI' its trademark or name at a minimum
suggested retail price. expect the Dealer, in consideration of the franchise
privilege , to conform to these prices. Lenox may from time to time change the
suggested minimum retail prices by giving notice in writing to the Dealer.

In the "Oxford Bone. China Dinnerware Franchise Provisions
(Com.Ex. 2-65), which is the franchise prepared for and sent by re-
spondent. to its Oxford brand dealers, there is this provision:

It is important the following points be reviewed so there is a mutual , clear
understanding regarding the franchising of your store for Oxford Bone China.

418-345-i2-
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SUGGESTED RETAIL PRICES

The Oxford Bone China price book lists the suggested retail prices for all
pieces in the line.

Oxford Bone China is distl'ibutec1 under its trademark at minimum suggested
retail prices. The dealer is expected , in consideration of the franchise privilege,
to conform to these 11l'ices.

From time to time the suggested retail prices may be changed by giving
written notice.

Although the respondent refers to its retail prices as "suggested
respondent makes it clear to a new dealer that a mutual understanding
exists regarding the "suggested" prices and that respondent considers
the new dealer to have agreed to conform to those prices. There are
similar references to mutualunc1erstanding in Commission Exhibit 8
which is a letter to a new dealer in 1950 , and in Commission Exhibit
, which is a letter frOlll Thlr. Petty to a new dealer in 1962. ,Vhen re-

spondent sends the franchise to the new dealer, after the Distribution
Committee has approved his application , one of these letters , which
are sometimes called " ,y elcome Abo~rd" letters, accompanies the
rrrmchise and calls the new dealer s attention to the franchise pro-

visions (Tr. 44-45 , 47-48).
After sending the franchise and the ",Vel come Aboarcr' letter , re-

spondent then sends to the new dealer various advertising and pro-
motional material (Tr. 49-50). At later times similar material , in-
cluding pattern folders , some of which contains retail prices, is sent
to re8ponc1enfs dealers (Tr. 124).

At the time prospective dealers were interviewed, respondent'

salesmen made it clear to them that they were expected to maintain
the "suggested" retail prices set by respondent and that if they so lcl
at lower prices, they wonld be cut off as custOlTlerS and would not be
permitted to buy frolll respondent in the future. Respondent, never-
theless, occasionally had to remind its dealers of its price maintenance
policy (Tr. 185- , 231 , 279- , 316; Res.Ex. 2).

During the seven years since I\iay 1960 , when IvIr. Petty came to
Lenox, the company has terminated the franchises of less than ten
dealers for price cutting (Tr. 202-3). In the four and one-half years
since August 1962 , when ,V. E. ICoch became vice president of sales
for Lenox , the company has terminated the franchises of approximate-
ly five or six dealers for price cutting (Tr. 133).

Lenox policy of ceasing to sell to dealers who sell its products to
unauthorized dealers is an integral part of its policy of selective dis-
tribution (i. to sell only to selected dealers but not to all dealers who
'Tonld be v;illing to sell responc1ent~s products). In refusing to sell to



LE::\OX, l::\C. 587

578 Initial Decision

a dealer who transships to an unauthorized dealer, Lenox does not
consider whether the latter is selling at, above , or below respondent1
suggested" prices (Tr. 200-1). 1\10re than half of the unauthorized

dealers who have loeceived respondent's products by transshipment
have sold these products at respondent' s "suggestecf' prices (Tr. 200-
205-6). The unauthorized deaIel' has presumably paid 11101'e, for re-
spondent's products than the authorized dealer (Tr. 98). At least one
of responctenUs officials testified that he assumed the authorized dealer
who sells to an unauthorized c1ea.ler would be selling respondent'
products below the "suggesteel" retail price , but such fact has not been
proved.

,Vhell respondent learns that an unauthorized dealer is selling its
products , it sometimes places an order with him in such form thDJt it
is able to ielentifJ the order (Tr. 96 , 98-99). Although no distinguish-
ing mark appears on the ehina , l'esponelent watches for the order when
it comes to its factory and , because of the makeup of the order, is
able to folIo\\" it from the authorized dealer to the unauthorized clea.1er
to WhOlTI it is transshipped (Tr. 98-99). Respondent has neveI' com-
pensated anyone for shopping an unauthorized dealer (Tr. 92). On
one occasion in 1961 , the evidence shows that respondent had a. dealer
place snch an order with a. catalog house (Tr. 223 , 430; Com.Exs.
00-..J~ ....J 

Respondent has obtained cooperation and assistance from its deal-
ers in determining whether other dealers have resold respondent'
products at less than the established resale prices. It does not appear
that respondent solicited or invited this kind of cooperation from its
dealers in recent years , but it has continued to accept such cooperation
(Tr. 249- , 342- , 485-88; Com. Exs. 191, 258, 260). In fact, it
seems that it would be virtually impossible for respondent to refuse
to accept snch cooperation and continue to maintain a policy of resale
nric.e maintenance.

Respondent subscribed to an advertising checking or clipping serv- 
ice which enabled it to ascertain which clea.lers were ac1vertisin,Q' l'e-

'--'

spondent:s products at prices belo.w those advertised by respondent.
On at least one. occasion : this elipl)ing service \VQS utnized to obtain
information relating to the price eutting of fl, dealer (Com. Ex. 51).
In 1964 the. arrangement with the clipping seryice was changeel
so that the infonnation now obtained from it does not supply the
prices at which the products are aclvertis'ecl but only the amount of
advertising done by various dealers (Tr. 196-98; Res. E:s:,S. 5 , 6).
There were occasions in the past when reSpOllc1E'llt threatened to ter-

minate the franchises or dealers who failed to Illaintnin respondent'



588 FEDERAL TRADE CO:\I?vIISSION DECISIONS

Initial Decision 73 F.

established prices , but in recent years respOndeJlt has made a deter-
mined eft'ort to cause its salesmen to refrain from making threats-
it has merely cut off dealers without warning (Tr. 241- , 253; Com.
Exs. 168, 309, 350, 351). The district managers were instructed in
1960 not to mab. agreements with dealers (Res. Ex. 3) and such under-
standings as there ,yere thereafter \'lith new dealers wel'e presumably
not designated by the company as agreements.

Respondent contends that such price maintenance activities as it
engaged in "ere by unilateral action and "'ere, legany permissible un-
der the Federal Trade Commission Act. Respondent , however, also
contends that even if the evidence is construed as proving a price-fixing
agreement with any dealerj such an agreement was legal under the ~o-

ca.lled fair trade law of the state involved and was thus outside the
proscriptions of the Federal Trade Commission Act, as amended
('fl'. 508- 9).

Respondent submitted evidence to establish that Lenox products
met the "fair trade" prerequisites of bearing the trademark , brand , or
name of the producer and ,yere in free and open competition with com-
modities of the same general c1fl~S l'rocluC'0d b~- other:=:. The Lenox
trademark is ,yell-known and is fired into each individual piece of
Lenox china as part of the manl1Incturing proce,ss. The name Oxford
similarly appears on items in the. Oxford bone china line. The boxes
or cartons in which Lenox china is shipped prominently display these
trademarks. Retail outlets that carry Lenox products also prominently
display these trademarks in association ,yith Lenox products (Tr.
106-7) .

Other manufacturers of china sold their products in the same gen-
eral price ranges as Lenox products and displayed them side by side
with Lenox. They include: R.oyal Daulton , ,Vedgwood , Rosenthal
Royal ,Vorcester, Franeiscan, Syracuse, Haviland , Picard, Ginori

Limoge, Royal Crown Darby, Spode , Flintridge, l\linton , Castleton
Coalport, Hutschenreuther, and Royal Jackson (Tr. 30 , 109- 474).

Almost every store carrying Lenox ehina c~rries a vnriety of chinn.
products , and every community in whieh Lenox ehina is sold offers
through one or more outlets competing products (Tr. 110-11). Petty
testified that at least 99 pereent of all Lenox dealers carry competing
lines (Tr. 436-37). A Commission witness , Robert Siegfried of P. .
Freeman , Inc. , Allentown , Pennsylvania , testified that his store car-
ried, in addition to Lenox , l,Vedgwood , :Minton , Royal Doulton~ Ginori
Ceralene, Royal ,Vorcester, and possibly one or two others (Tr. 352).
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Ecl,yin Smoyer, another CoJlJmissioll ", itne:,::s

, ,,-

hose store ",-as about
one block a ,yay from Robert SiegfriecFs store , testified that in a,ddition
to Lenox and Oxford his stOl'8 carried Syracuse (Tr. ;372-73).
Jack Cheslock, a Commission \yitness from Ba.ltimore , ld:aryland

testified that he sold Haviland , Royal Doulton , and -yr orcester and that
he had sold Rosenthal , Flintridge , and Coalport. He added that other
lines that he did not carry were available in his trading area, (Tr. 328).

The evidence sho\\s that several competing brands or china were

generally sold by respondent' s dealers and by others competing with its
dC,llers (1'1'. 473 499-501 281 219) .

Lenox does not sell to any mail-order houses , and stores carrying its
products generally trade in the geographical trading area in \"hich
they are located (Tr. 108). Lenox and many other producers use the
I-Iearst map or consumer trading areas in the United States to identify
C'on:=-:nmer trading areas (Tr. 412; Com. Ex. 99).

The only direct sales to consumers that Lenox makes are at its stores
loc,nec1 in the home office in Trenton , New ersey, and in the factory
in Pomona, X e'y ~J erscy. These stores sell in their respective Jocal trad-
ing areas (Tr. 112).

nlt:.GF~SIOX

IIi the Federal Trade Commission s opinion In the ill ClUe/' of8an-
dw'

((, 

Company, 61 F. C. at SID , after quoting from United States 

111 eli (88011. ill Robbins , Inc. 331 U.S. 3();3, 309-310, the Commission
diseussed the, same issnes that rue presented in this ca:;~; Jnd stated:

The Court has also olJserved that ;;rE'sale price maintenance is a privilege re-
::.:tl'ictiye of a free economy, " 351 U. S" at 31(L otlH'l'\yise governed by Congressional
limi ta tions on 1)riee fixing tllil t 1111lst be stridly construed. It is in this con text
tha t respondent' s defense must be aVlH'aised,

The Court's remarks 11l1derscore wha t Wtl S n lrea dy nppu rent from n reading
of the 8tn rnte, namel~- . that the :)lcGnire -\.c:t crea tes n limited excevtion to the
othendse pervasiye s,yeep of the prohibitions against price fixing' , It is a ;;gen-

E'nlll'nie of statutory constl'l1C'tion that the bnrclen of proving .iustification 01' ex-

emption under n special exception to the prohibitions of a statute genE'l'ally l'est:~

on one who claims its benefits. . . , Fer/end Tradc Commission v. Jlo/'toJl. Sa.Zt

Co. :3:34 FS, 37, 44-4:1. And see. g.. Javic/'i'c v. Central .'lta(Jracia 1)/(' . 217 U.

502. 507-508; 8cll7CJi?mcr v. BlltI' aZo , R. (G P. R. Co. 203 U. S. 1 , 10. The gravity
of tIlE' offense cl18rged 11 1111 tIH~ ;~lJeej l'icily of the exemption claimed couvince us
thnt this rule is applieable 11('1'0. Re"'l!Ondc'nt hnd the burden of proving that its 1'8-

snh'- liriC'('-maintenanC'e agTE'PnJi'nts \"ere :::anctjnned l\y the statute, Beyond
quE':;:tion , it fa ilpcl to tender such proof.

In the first place, l'(;'spondent's stntement of the scope of the evidence begs the
qnestirlll, It maY' be that dealer testimony was elicited only from \Vitnes~es doing
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business in fn-il'- trac1e states , but the totality of both dealer and distributor testi-
mony c1eillonstrate~ an enveloping' nationwide rattern of pricE:' maintenance.
Respondent' s net\';ork or dealer fl'ilnchises and distributor tel'l'itol'ies ,,-as in-
tended to be, and, so fnr as possilJle, ,vas, extended uniformly across the country.
Its resale-price-maintenance activity n-as an integral part of this national pro-
gram o~f c1istl'ibution. It n-a is therefore inculll ben t upon respondent to show that
its resale-p:i.'ice agreements ,,-ith distributors and dealers were e-rel' y\'\here sanc-
tioned by fair-trade Jaws. (Footnote omitted. ) :\0 such showing was made 01' even
attempted. ?'~()r, Ive suspect, could it be, since there are no fail'-tr8c1e acts in
five states am:' tbe District of CC11umbia; in two other states they have been
declared uncons-::itntionftl: ::111c1 in seventeen others the non-signer provisions
of tl1e acts ban been held unconstitutional. See CCR Trade Reg, Rep. Pars.
6017. 601!), G()21.

Thel'e seems to be no doubt that resp(mc1ent has violated the FecleTl11

Trade Commission Act if it is concluded as is coneluded herein that
resDondent had a m:ice ma.intenance aQ,Teement "With its dealers andJ. 

-'- 

that it failed to show that such ag'l'ee.ments ,yere lawful in ~lll the States

~- 

1 r-:-0 t 18 Unl eel ~mt8S.
Counsel supporting the complaint offered numerous docnmenIs that

\I-ere taken from respondent:s files. Some of these documents were
identified by witnesses. but most were not. \Vith l'eQ'anl to most of

, '

them , the only foundation laid was the agreement that the documents
came from respondent' s files. These documents were receiyed in evi-
dence on the theory that the:,

- \\'

('re ~dmis~ible as being records kept
Jll the ol'di!l~n' CUL~l'~(: of l\il:: ;;1l'~:: n;:':-:::!j()ll\lenr L' ~:; ('(Urt"f211c12Cl that

\, 

they \I-ere not properly authenticated and not properly admitted. At
the time these c1ocnments were admitted , their l1se was limited in that
only those c10CU111ents that originated ,yith respondent, its officers, or
employees were acln:ittec1 to prove the truth of the matters contained
in them. It is the hearing e:s:aminel' s vie,y that the documents he has
relied on and has cited in this c1eeision as supporting findings of fact
constitute reliable and probative evidence.

THE PROPROSED ORDERS

Counsel supporting the compJaint contend tlutt since respondent
did not purport to eomply and did not, in fact, comply "lith the so-
calJed fair trade la,Y8 (,1 tho~e States th~t have snch Jtll"- , it cannot
11my contend thn.t its C'cntracts ,yere la,\"ful in such States; and, in

addition to proposing a prohibition against price agreements gen-
erally, counsel supporting the complaint proposed a provision in the
order that would prohjbit r0spondent from entering into resa1e price
Il1aintenance contracts ill the " fail' trade :' Stntes lor a period of three
years. In view of the conclusion reached herein that the agreements
were probably la\\fnl in the "fair trade" States , and the fact that re-
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sponclent now expressly enters into resale price maintenanc.e agree-
ments in States where these t'cgreements are lawful , such prohibition
is not included in the ce::lse and clesi:3t order.

Counsel supporting the the. complaint also proposed a provision
that would require the reinstatement of all the dealers terminated
since January 1960 for failing to maintain respondent's resale prices.
It appears that a provision in the order that \\'ould bring about the
reinstatement of terminated deaJers should be limited to those States

that do not have valid "fair trade~' stf.tutes. There has been no show-
ing that there are dealers who "ere terminated for failing to ma,in-
tain respondent's resale. prices in sueh States, and it does not appeal'
thf;,t suell a limited provision would affect any former dealers. But if
there are any such dealers, their reinstatement appears to be proper.

Among the other provisions proposed by counsel supporting the
complaint is one that would prohibit respondent from publishing, dis-
seminating, or circulating to any dealer any price list, price book , or
other docurnent indicating any resale or retail prices and another pro-
vision that would prohibit respondent from advertising any resale or
retail prices. Respondent objects strenuously to these provisions , con-
tending that the dealers need price lists as essential merchandising
tools, that they get such from responcLenrs competitors , and that re-
spondent would be at a disadvantage if it was not able to supply price
lists to its dealers. The heal'~ng eXalnillel' does not believe that thes3
price lists are essential mal'keting tools; and since the circulation 
such price lists would make a continuation of unlawful price agree-
ments simple to e,ffectnate , it would seem that the dealers should pre-
pare their own retail prices for such length of time as ,,"ould insure
that they \\'ere not still following theil' old ag'l'eement.

CONCLUSIONS

In view of the circumstances under which prospective dealers aTe

advised by respondent's salesmen of respondenfs price maintenance
policy, and the general discussions that occur during the preparation
of the dealer s application for a franchise, as well as the subsequent
conduct of most of the dealers in maintaining prices set by re,spondent
it is deduced, concluded , and held that there \\'as an understanding
and implied agreement between respondent and its dealers that the
dealers would maintain the retail Drices set bv reS )ondent. The dealers

.L o.J

further fully understood that they couJd ten11inate this agreement
. at any time and could sell at any price but by failing to adhere to the
prices set by respondent they would be cut off from respondent as a
::;Ollrce of supply. Thus , it is fonnd , as alleged, that it is nmv and has
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been for some time the practice ~nd policy of the respondent to adopt
~l11cl employ in the various States of the United States and the District
of Columbia , a system of establishing resale prices for its products.

It is further concluded and found that during most periods of time
for many years past such dealers haye adhered to the retail prices
fixed by respondent , and the acts and practices found above have had
andno"\y have thetendency and efIect of suppressing and eliminating
price competition between respondent' s dealers fUld are in violation 
Section :5 of the li' ecleral Trade Commission \ct. The majority of the
States of the United States have enacted valid statutes which provide
that certain resale price maintenance contracts are In winl , and the
:ilIcGuire Act amendment to Section 5 of the Federal Trade Commis-
sion Act provides that contracts in such States are not unlawful.

The hearing examiner is persuaded that e,-en though respondent did
not purport to enter into resale price maintenance agreements and , in
fact , denies that it did so , neyertheless such agreements weTe made and

"'ere probably permissible in certain j ul'isc1ictions by yirtue of valid
statutes in those jurisdictions.

It is not essential that there be a definite holding that resr)onc1ent's
agreements were permissible in " fair trade" States because respondent
failed to show that they ,yel'e permissible throughout the conntry. Re-
spondent has the right to enter into price maintenance agreements in
the " fail' trade " States which it now does openly and expressly. If 
"\yere necessary to deeide this issue , the hearing examiner would hold
tl1l"lt respondent's price maintenance agreements with its dealers were
la"\yfnl in the ;;fair trade" States , although it seems clear that Con-
gress did not intend that a manufacturer eould accidently or inci-
dentally be aJforded the protection of the :McGuire ~~\.ct.

ORDER

It Cj ol'dcl'ed That re:::pondent Lenox , Incorporated , a corporation
and its officers , agents , l'epresentatiyes , employees , successors, and as-
signs cEredly or throngh any corporate or other device , in connection
"lyith the offering for sale , sale , or distribution of fine china dinnerware
gifh'lare , and art\\are , in commerce , as '; commerce" is defined in the
Federal Trade Commission Act , do forth"\yith cease and desist from
hindering, suppressing, 01' eliminating competition 01' from attempt-
ing to hinder , suppress, or eliminate competitioll between or among
dealers handling respondent' s proc1ucts by:

1. Requiring de,alers, through a franchise agreement or other
means , to agree that they will resell at prices specified by respond-
ent or that they will resell below or above specified prices;
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2. Requiring prospectiye de;1Jel's to agree , through direct or in-
direct means , that they 

,,-

i11 maintain responclenfs specified re-
sale prices as a condition of buying responc1enfs products;

3. Requesting dealers, either directly or inc1ireet1~7, to report
any person or firnl who does not observe the resale prices suggested
by respondent, or acting on the reports so obtained by refusing or
threatening to refuse stiles to the dealers reported;

4. I-Iarassing, intimidating, coercing, threatening, or otherwise
exerting pressure on c1enler~~ , either directly or indirectly, to ob-
serve, maintain, or ac1yel'tise estab1i~hecl resale prices;

5. Selling to dealers at fL markdown or discount from a resale
or retail price for a period of two years;

6. Publishing, disseminating or circulating to any dealer, any
price list , price book or other document indicating any resale or
retail prices for a period of tI"\o years:

7. Utilizing any other cooperatil-e means of accomplis,hing the
maintenance of resale prices fixed by respondent;

8. P)'o' vided. hOlCeVCi'. Thnt nothinQ' hereinabOl-e contained shn 

be con$truecl to Emit or otherwise affect any l'esaJe J)rice mainte-
nance contracts that respondent may enter into in conformity 'lith
Section 5 of the Federal Tl'nc1e Commission Act. a~: amended by
the :McGnire Act (66 Stat. ():1:2 (19;3:2) ;' 1;3 l'$. C. ~: :3 (a) 

9. j-\.clvertising any resale or retail pricE's in llationa 1 or re-
gional ac1vertisil1g or f.chel'tising :111y resn 1e or retail prices in
any Stnte or te1Titoty except, those in \v111('11 COnl"1':1cts (,1' ng'l'?e-
mellts pl'eseribing minimum 01' stipulated prices are la"\-vful :

10. Failing to sell or refraining from selling to allY c1enJer who
"\Vas terminated after ,J annaT)' 1 , 19GO , for failing to maintain re-
spondent' s "suggested:' resale price8 , who c1e:o:ires to purchase from
respondent, al1el who is located in any State or territory of the
United States in "hid) resale price. maintenance' contracts or
agreements are l1nla,,"ful or in the District of Columbia.

OPIKIOX OF THE CO::\DIISSIOX

APRIL :). 1. n i; S

By JHacIntyre Omruni88ionei'

The complaint herein charges the Lenox company (Lenox) with
violations of Section ;) (a) (1) of the Federal Tn1 c1e Commission, ..:-\ct
15 F. C. ~ 4:5 (a) (1), in connection ,yjth its household porcelain china
bone china. and ~riftware business. The complaint chanres that Lenox

'- 

employs a system of establishing resale prices for its pl' odl1cts by va1'-
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ious methods, including the reql1ireme,nt that its c1ealeTs maintain the
rices established b Lenox . that Lenox eml)lovs various uracticesJ.: " J.:

to pI' event its dealers from selling its products at prices other than
the resale prices established by Lenox; that these practices injure
actual and potential competition; and that these practices constitute
1111111i1' methods of col1lpetitiml in comn18rce or unfair acts and prac-
tices in commerce in violation of Section 5 of the Federal Trade Com-
mission Act. In essence, the col1l' )laint chal'!:!:es Lenox with maintnining

'--- '---

an unlawful resale pric.e lTIaintenaJ.lce system in connection with the
distribution of its products , which s~7stem hns the effect or sllppressil1g
price competition in the resale of these products.

I-Ienrings were held in this matter berore an examiner, "ho filed
his initial decision on J\Iay 29 , 1967. The examiner concluded that the
chnl'ges were sustained by the evidence. In brief, the examiner round
thnt respondent adheres to a resale price maintenance system by var-
ioris acts and practices w hic.h "have the tendency and effect of snp-
pres~ing and eliminating price competition bet,yeen respondent'
deaIers and are in violation of Section 5 of the Federal Trade Com-
mission Act. " (Initial decision , p. 591. ) The examiner issued an order
prohibiting l'espondent from engaging in resale price maintenance
except in rail' trade States , selling to dealers at a discount from sug-
gested retail price for two years , circulnting retail priee lists for two
years, and national or regional advertising of retail prices except

in fair trade States. The examiner further ordered reinstatenlent 
dealers in non-fair trade States terminated after e anl1ary 1 , 1960

for railure to flclhere to l:esponclent's suggested retail prices 'Tho desire
reinstatement.

The matter is before the Commission on appeal by both parties.
Complaint counsel appeal on the. ground that the examiner s order

to erase and desist is unduly nnrrow and insufficient to terminate
respondent's conc1nct and restore free market conditions. Respondent
apperJs on the ground tbflt the evidence does not support. the charges
in the compbint and ul' 5JI?S its dismissal. The grounds for the respec-
ti,"e appeals ~yill be cc))).sic1erec1 in detail below.

Respondent is considered the leading domestic manufacturer or
fine china ~nc1 re hi-eel products-in terms of beth nnnual sales and
qnality of the products. Respondent does not deal with wholesalers
Lnt sells excluslyely to retailers. From a retailer s point of vie,\"
respondent' s line is highly desirable, due to it quality and customer
ncceptance.

Respondent. reqllires
provisions. The deflIer

pl'ospect.iY8 dealers to aflTee to its Il'flllc.hise
applicntiOll form. '.',hich is completed by the
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Lenox re')re'~:'-",;- ) ti 1.e intcTvie'Tinp' the l)l'GsDective dealer the sales,-HLL_ ;::::J 

...

manual/ and the fntllchise each contain at least one reference to the
fact. that, ,.:3 a condition to obtaining a fnlllChisB j the prospeetive de ale:!.'

must be in agreement with the requirement that Lenox products will
only be sold at prices established by respondent. Thus , respondent'
sales lllanual instructs the l'epresentati'ire that " CiJt is equally impor-
tant. that yon l'e.-vie'T with dealer prospect the franchise requirements
to assure thvJ, tb~y are understood and tlUict the dealer is i'fi.. agl' eem.ent
with them. '~ (Emphasis supplied.

Up until recently, responclrnt also used an advertising clipping serv-
ice , permitting it to determine the prices at which its dealers advel,tised
Lenox products. At various occasions dealers 11:1ve informed respond-

ent of another c1ea181' s sales of Lenox china at a disc-aunt and respond-
ent has acted on such information by termjnating the discounting
dealer. On at least one. occasion l'esponcle:lt requested and received
a dealer s coo )erntion in obtaining documentary evidence of another
dealel' s sales at prices below those set by 1'8sponclent. The record also
shO\~ s that at times respondent had threatened to terminate a discount--
in!! dealer s franchise. :However. l'esDondellt alleges that since the

)rellle Court's decision in PCl1'ke.. Dm:is. it instructed its reDI'

sentatives to refrain from making such threats.
In addition , and as a method to insure that its products 'would not

be discounted , respondent threatens its dealers with termination ror
transshipping Lenox products to unauthorized den121's. This prohibi-
tion against transshipping is included in the franchise. vVhen re-
spondent learns thnt an nnanthol'izec1 dealer is selling its products
a readily identifiable order is placed \yith the unauthorized dealer
either by respondent itself or by one or its dealers at the behest of
respondent. Processing this order will inform respondent which one

or its dealers is transshipping. Based on these findings the examiner
concluded "that there was an understanding and implied agreement
bet\\een respondent and its dealers that the dealers would maintain
the retail prices set by respondent." (Initial deeision , p. 591.)

~\.ccordingly, the examiner found that respondent, by these various
nets and practices , had violated Section 5 of the Federal Trade Com-
mission _ ct and issued his order to cease and desist.

Hesponc1ent eontends , however, that the examiner erred in finding
the existence of an agreement bet-ween Lenox a,nc1 its dealers. Accord-

1 Re,~poD!lent arg-ues that the sales manual and franchise are no Jonger jn use, They
~-ere not \,,-ithdrawD from use, howen'r, until the summer of 196G, at a time re:;))ondent
\,,-;1;;: ,,-, 1'11 :1\\":11'0 of the n:cture of the- Commi:::sion s il1,t'stj~"tion :1nc1 shortlY before the
'i;;:f-llaDCP of eoJ:1pL,int on adober 18. l~!()q.

~ United St((te,~ Y. Parke Daris 

,(, 

Co_ ) :;G2 S. ;?H ODeO;.
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ing to responc1enL it not only did not enter into any agreements TI"ith

its dealers lmt " took affirmntiye step~; to ~1\-oid such agreements and
l'eliec1 on the dealel' s self-interest as the inducement to fo1Jo' (l'P-

spondellt.'~J ::;ngge:::ted reUtil rn'i~es"~ 3 Respondent argues at grent
length that the facts do not snpport the finding of an agreement. The
t hrn~t of its argmnent ,1 ppenl's to be dil'eetec1 , hOlyeTel', to the ab.~enC'e

of n nn(lillg' thai respondent has entered into formal contracts 01' ex-

press agreenll'nts iYlr 11 its c1en leI's. ,Yith reference to its franchise.
respondent states that " ( i J t, ,y~,~ not signed by respondent 01' the,
den J('1'

~~'

! and ;, l- w J e. do not hn,-e here express veTticnl price- fixing
agreements lih:e those found unltndnl in DJ' . ill-iles Ji ed/cal Com p(l iiy

'" '" '" (n J or is there in respondent~s chain of ch:tribution the "8h of
manufactnrel'-\yholesa ler-l'etailer relittionships y;-hich gave rise to
combination:~ held to be unla,vfnl." (Citations omitted. ) 5 Rathel'

respondent contends its "simple , direct methoel of distl'ibntion ~' :f,1J1~

"ithin the type of conduct specificalJy sanctioned by Oolgatc. Ac-
cording to that decisicm

In the absence of an:- pm'po8e to ('rente 01' maintain a monopol~- , the (Sl1€'rlllan)
act does lJot restrict the long: recognized right of a trader or manufacturei' en-
gaged in an entirely priYate uusiness , fret'I~' to exercise his own imlepend€'nr
discretion as to parties ,yith \yhOlll he ",ill (1(':11. .. \ncl, of course, he n:.;1~- :,11-

nounce in ac1':nnC'e the circumstances under \yhieh he \yill refuse to sel1.7

The. C l1estion ,' hether 01' not an n!:!.'l'eement exists behYE'en l'eS1)Onctent

and its dealel's mmt be flnSWfl'ec1 ,vithin the context of resDonc1ent's

. .

overall bus ine~;';: beha yior. The ans'.Yer tloes not solely hinge upon the
existence of f~ formal contl' ,lct or expl'e~s agl'eement. .\s the Supreme
Court stared in T12e(ft'l' e E'nteipi'iscs /1)(:. v, Pcu' mnollnt Film Di.--ti, ib.

CoPp. 

The crueial question is \yl1ether l'l' sponclents ' conduct to"i'i- m'd petitioner
stemmed from iJlclepenclen t decision 01' fl'OIll fin agTeell1en t. tad t 01' e:s:pr'O'8S. To

be sure. busille~:s ophayio1' is nc1mis~:ibli' c'irl'Ulnstantial eyjclence from whiel; The

fact finder ma~- infer ngreell11::'11t. (Gita Lions olllittecl, ) S

It has long been estH blishec1 that ft formal contrad 01' express agree-
ment to substantiate a findin~:: of fl,c::rermellt 'I"ithin the meaning: nf rhe
antitrust b. ws neec1nor exigi . ~.

' , '- 

:; BJ'jpf of l'l';cl'onc1l"l1t to the Commb,:joE, )1, !'L
4Id. at6,

Ibirl.
Unitcd States Y. Colgate Co. 250 U.S. 300 (1919).

7Id. nt;~il7,
S Tl/(:oti' c Enterprises, Inc. Y. Paramount FUm Distr'ib. C01"11. 346 U. S. 537 , 540 (HI,S"!').

See ;\1~n nited 8ta. tes Y. General Motors 384 ' S. 1::!7 (196G) ; United States Y. Fouke
Da1."i8.(' Co" 3f):~ S. 29 (1960).
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C pon a review of the l'l' t'orc1 j 11 tIlls l1lat1(!r and dne consideration of
respolldenfs bnsiness colHlw,t , lye Jind that the examil1er coneluded
correctly that implied agl'l' ments to maintain ~:l1ggfstpc11'eta' il prices
l!xist between respondent and its dealel's. nespollclell;- : ~;ales manual
dealer application form nnd hanc11ise brochure speak :tor themselves.
Each contains a specHie refel'i:llC'(\ to l' (,~(11l' price maintenance and re-
quires a prospectiye c1ealer ~ ,1i2Tel\ l11t'nt to l'e::::pollClent's resale price
maintenance policy. This poli(':: required c1e,t!e)'s tn sell Lenox products
i1t l)l'ices established by reSl )\)ll(knt. 'IYlJiJt" l' e8iJi)iHl~-'1H did not execute

formal contracts ,yit11 its dl'(lh~l':;; ~ \1mk' l' t1w pl'f...'::Cllt cin' umstances no

ethel' conclusion is possible tJWll t h ;\1- :lgl'E'l' lllents as to resale prices be-
t'Y2211 respondent and its dealers (10 in fact exist. Certainly a prospec-
til"e dealer must at the ver-' ' least be tacitly in accord with the franchise
pl' o\- isions to become a Lenox de,tler it lld there. can be little doubt that
a. prospectiye (1ealel' voicing' c1isapln' Oyal of responc1enfs resale price
11wlEtenance policy ,youlc1 not become a Lenox clef1lel'.

\(,cOl_ clingly respondent 11l11:::;t be found to JUt \' 2 entered into illegal
price maintenance agreements ,vith its dealer~.

The record contftins other evidence that respondent s conduct goes

beyond the simple refusal to deal sanctioned by Colgate. The limits of
Colgate are clearly transgn'ssed by a. polic;.- that over the years has
ranged from and included policing of dealers to threatening termina-
tion. The record also contains a fully docmncnted instance in which re-
spondent has requested l1ncll' ce1,' ed a dealer s cooperation to obtain ev-
idence of another c1ealer s price-cutting. These facts alone justify a
finding of illeg,l1ity in and of themseh-es ,-,,-ithout an attei!C1ant finding
of other concerted action or agreemrllIs. -.As the Sltpl'E'111C ('Ol1l't stated

in Parke : D((,ols..

. . . 

an unlawful combil1;\1:ion is not just such as arises from a prke main-
tenance (/.'lreement e:q1l'Pss 01' implied; sueh a ('o!llilin;11:ion is abo organized if
the producer secures adherence to his ~;11g:ge~~te(1 lll'kes lJr 1ll~'n1l8 which go be-
0!l(1 his mere declination to sell to a cllstOl11!:'r \..-110 ',yilt not observe his an-

llounced policy. (Court's emphasis. ) (362 U. ~. -:1-:3.

ReS1)onclent cannot be sf1id to have H.'Jiccl on n noliev ,yhereby " each
customer , although induced to do so s(jlej~' by fl llwl1nfaC'tl1rer s an-

nounced policy, independently decides to (Jb~el'\' ('. specified l'esale

prices, :' (362U. 44.
Respondent' s contention that since 19GO it took specific and nfl11'1na-

bye ste )s to COm )lv with p(ljOl' e. DCi:

;.') 

must be l'ei ectl'c\ , Resnondent
elaim~. without admitting:. of course. i'hatit~ conduct Dr10r to IDCO was

'--' ~

unla,yfnl , that since the Pw'h;e. Duo c1ecl~joll it in:"itl'11ctecl its sales-
men , by memorandum and at salE's 1l1eetjng:" : oJ r he bOlUlLhll'ics of per-
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missible conduct under that decision. Since the record contains sufficient
evidence to justify a conclusion that l'esponclenfs pre- 1060 conduct
went beyond the simple refusal to deal sanctioned by Colgate this con-
tention will be examined in the eontext. of respondenfs business be.
havior since 1960.

The examiner folmd, in effE~ct, a "continuation of conspiraey." 1Ye
eoncur in this finding. The only evidence in the record concernin~: an:;
steps take,n by respondent after 1960 is the above-referrec1-to memo-
randum to salesmen. No evidence was introduced that respondent's
sales manual was altered to reflect respondent' s alleged policy to stay
within "the boundaries or permissible conduct under Pw'ke , Da' vis.
In fact , the sales manual was not "\vithclrawn until shortly before the
Commission issued its complaint. Respondent's applieation form for
prospective dealers "as not amended nor we:::e the franchise pl'oyisions
changed to reflect a distribution policy allegedly revised subsequent
to Pa?'ke , Da1:is. Nor did respondent communicate what it considered
permissible under Pa.?'ke , Dwvis to its dealei's , most of ,,-hom , accord-
ing to the examiner, had been Lenox dealers for some years. In 0111'

opinion , respondent has not sustained the burden of proof required tn
show discontinuance of an illegal agreement. Not sufficient is respond-
ent' s claim that the illegal activities have been abandoned. lo As the
Court observed in United States v. Consolidated Lal.l,11cZ1'ies Oo?'p. ';it
is clear that a eonfederate , once shown to have been such , has the burden
or satisfying the trier of fact that he had withdrawn from the enter-
prise. " (Citations omitted. ) 11 The same rationale applies in the in-
stant matter. Thus, respondent must introduce more convincing eTi-
dence that it has discontinued its illegal conductY This respondent bas
not clone and a conclusion that the illegal conduct has not been discon-
tinued after 1960 is therefore justified. In addition. the evidence in the
record contradicts respondent's contention. Assuming, (uguend 0 tlwt
the evidence in this case is capable of being separated into ante- and
post-1960 categories , we need only determine whether there exists il,

relation between respondent's past conduct and the conduct under
exa,mination. "If such a relation or connection is found it maT properJ."
be condemned as a eontinuance of a.n unlawful conspiracy. " L'.

Respondent has not convinced us that it has significantly altered its

9 Brief of respondent to the Commission , p, 11.
10 United States v. Fish Srnokel's Trade Council, Inc. 183 F. Supp. 227 (D. Y. 1960).
u 291 F. 2d 563, 573, rehea1"ing denied, 291 F. 2d 576 (2d Cir. 1961),
1~Local167 v. United States 291 U. S. 293 (1934) ; Hyde v. UnUed States 225 U. S. 3"17

(1912).
13 AmerIcan Chain 'b Cable, Inc, v. Federal Trade Comllliss'ion 139 F, 2d 622, 624 (4tl:

Cir. 1944).
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method of doing business since 19GO , 1101' do we believe that the avail-
able e\-idence should be thusly limited 01' separated. Rather , we base
our finding of ilLegality upon the totality of the available eyidence ,,-ith
respect to respondenfs overall business behavior over a number of
years.

Respondent also attacks the examiner s finding that the majority of
its dealers have been Lenox dea.lers for some years and that, even con-
sidering a management change in 1960 , respondenfs policy was to con-
tinue establishectrelationships with its dealers "with p"s little disrnptioll
as possible. ~~ (Initial decision, p. 584. ) Lenox was established in 1889
and has almost 3000 dealers. Surely respondent is not contending that
the majority of its denIers became dealers since 1960. Respondenfs en-
tire modus operandi-the manner in which it selects its dealers , the in-
terview of and the detailed appJication form for prospective dealer~~-

indicates that respondent very definitely is interested in the establish-
ment of lasting business relationships with its dealers. In addition , the
evidence in the record indicates that the majority of respondent's deal-:-

ers halve been Lenox dealers for some years. Conversely, respondent has
not introduced any evidence to the effect that the majority of its deal-
ers have not been Lenox dealers for some years. '\'e conclude that tho,
exR1lliner correctly found that the majority of respondent's dealers 11.\(1.

established relationships with respondent for some years prior to 1960.
Respondent further contends that the evidence of agreements 

limited to dealers located in fair trade States and that" (a J sslUl1ing,
f'vrguendo , that sueh agreements were made with certain dealers , there
was no eviclenee that this was done except in fair trade States where
such agreements were legal." H

The examiner concluded that respondent's distribution policy was
nationwide and if a difference exists between its policy applicable 
dealers located in fair trade States and dealers located in non-fair
trade States , respondent failed to show it.15 ,Ve conCHr in this conclu-
sion. The record does not contain any evidence that respondent does
not adhere to a uniform nationwide distribution policy al1cl more sig-
nificantly, respondent does not claim to employ a dift'erent policy in
fair trade States as distinguished from non- fail' tradeStates. Hespond-
ent merely contends that no evidence of its dealings in non-fair trade
States was introduced. Such repetitive and redundant evidence, how-
ever , is not necessary,16 and the burden of showing that a differe,

14 Brief of respondent to the Commission , p, 26.
15 Initial decision , pp. 590-591.
16 Gonsumer Sales GOI'

p. 

Y. 198 F. 2d 404 (2d Cir. 1952), eel.t. den'iecl 344 U.

912 (1958).
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policy does exist rests .on respondent. In the absence of any evidence to
the contrary, no other conclusion is possible.
Hesponc1ent further argues that if agreements were found to have

been made they \vere made in :fair trade States a.nd thererore le2:a1.

The examiner was of the opinion that eyen though respondent specifi-
cally denies having entered into resale price, maintenance agreements
,;-ith its dealers : that such agreements ,,-ere made and "probably per-
missible" in fail' trade jurisdictions. (Initia.l decision : p. 5!J:2.

If it ,'yel't' ne(' "~nry to c1('('idt' thi~ i!"~lH'. tl1,' hE'aring ,'xnm:llPI' \youl(l holll that
re, IJoJldeJ;t s price ll1aintl' nanl'e ap:reell1ents \yith it;,: deniers \n' rl' b1\yfnl in the
f;i it' trade " ~tnte:" although it SP('IllS deal' that ('ongres~ did not intend that a

EJilnl1tilctnrE'r could nceidentally" or iJlcillentally be afforded the l!l'otec, tion of the
:;\IeGnire Act. (Initial decision , p. 592.

Ebponclent does not contend that it in fact did enter into fair trade
agreements before the issuance of the complaint. and thl'rc is no ques-
tion that it did not. .As a matter of ract, since the iSS1l11JlCe of the com-
plaint respondent has entered into formal rail' trade contr:lctsY 

addition , rEsponclenfs alleged p()li('~' . as (1iscusse'cl aboy(' ~ was not 
enter into fair trade contracts lmt to ~;tav ",ithin the bol1nda fie's of 1)er-

~ , . - 

, missible conduct under P(('i'l..e ~ Da-ci8. ,Yhat respondent endeayorecl to
show during the course of this proceeding \"as tha t since it conlc1 11a 

entt'l'ec1 into fair trade contracts had it desirecl to do so. ;lnc1 that since

the type of product it sold and since its distribution method qua lifiecl

re~;polldent for fair trading, its conduct "'as legal in rail' trade Sta r-e~.

In effect , respondent seeks to equate pl'ice- ilxing agreements ,yir-h

~Llil' trade contracts , or antitrust illegality with fair trade yalidity: b~.

ill' gHing that if a price maintenance agreement is found to exist it CC:lll-

not be illegal in fair trade States because fair trade statutes exempt
:"uch agreemmlts from il1egaJity. \Vith respect to respondent's dealing'
in interstate commerce , this contention must be examined in the con-
text of the l\IilleT- Tydings Act 18 and the l\IcGuire ActtJ which confer
immunity to otherwise illegal price maintenance agreements proYic1ed

these agreements are made pursuant to and in conformity ,,:ith I'fdic1

fail' trade statutes. Thus : the Supreme Court stated that:
A distributor of a tracJe-marked article may not lawful1y limit by" agreement.

express or implied, the price at ,yhich the persons to whom its purchasers may
re~;elL except flS the seller moves along the route which is marked by the Miller-
Tydings Act.

1. Answer brief of respondent to tIle Commission, p. 21; initial decision , p. 592.
1850 Stat. 693 (1937), 15 U. C. ~ 1.

1~ 60 Stat, 631 (1952), 15 U. C. ~ 45,

~O Unitecl States v. Bausch Lomb Co" 321 U.S. 707, 721 (1944).
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This language ""'18 subsequently (luotecl by the Supl'eme Col1rt in
Cii /ted, !at'e8 v. Jlr1i-e88ei' 

((. 

RobbiN8, JiI('. ~1 TIH_'l' e the Court con-

tinued and stated that the
question before us is \yhether the price fixing agreelllPnts c-hallenged lwreiu 111o"e
along tha t ronte. If the;\' do not, they a rE' illpg:i11 pCi' 8(' . Tl1'c'l'p is no bit ~'is for sU1'-
posing that Congress, in enacting the Miller-Tydings anrl ~l(:Guire . \.c.ts , intf:'ndecl
nn~' dwnge in the traditional pc/' 8e c1odl'ine.

The Court ,vent on to say that "since resale price maintenance is a priF-
ileQ' e restrictive, of a free ec'ollomv" Congressional intent. on thE' limita-L. 
lions thereto must be. strictly constrl1ec1.~3 This indicates to us that a
llH!.llufacturer cannot. ;; i1ccidentally 01' incidentally

~~ 

be afl'orded the pro-
tection of the jIcGuire ..:-\.ct and ,yithont haying introduced :3ome evi-
dellce that he in fact t:ho1l1d be afforded this protection. ~\.8 to this, the
Commi~:sioll ob~;ervecl in 8lfildIlFa.:

The:' ('0111't'S rc'm:U'k~ l1JHlel',worp \"hit t ' Int s a 11'ea (ly np1'fl n\Jj t fj'(11ll n n';! (ling' t If
the :-.tatute , namely, that the :\ICGuI1'0 ..Ad cl'eMes a lilllitPd exc'eption to 1'11(:'

otlH'l"" ,ii-:E' pel'vn~;i\"e :';\H' PV of the pl'ul1iLlitj()J):'; agaInst pl'kt, fjxill~.

In that casE' , respondent cull-anced it similar argnment that its price
ctgl'eemellh bet' en its dealer::; 01' c1i~;tl'ihntol's in fail' trnde Start'.s Iyel'C
prima. facie legal. The Commission stated thn_ t ;'LrJe~~pOllClellt had the,
bnnlen of proving that its l'esale- pl'ice-llLlintellill1Ce agTeenwnts \'.- erG

lj)C":- iollc.c1 bv the '.;htl1tp.;; ~' ~5

' ...

L '-

'- ,

I L 

~, "",

I~esponc1ellt pl,Tces great reliill1c(' OIl Cndfd8fotcs 

;'~'

OC()I!Y illobi1

0 i1 CO. 
~~I; in ,111 ('1:1'O1't to shIny that it 11,(8 met t hi::.; bunlC'll of proof

lullle1 , tbIt its resale price maintenance au:reements nl'E' y;l1j(l in fnir

' '

1 -

(' 

tl',l(te states; 1.n t li1t case C net 'JllCtg:e ~"I\Yeelley stateel llat " ..L C,ln nIle
nothing in the. ~IcGllil'e. ..: 1-ct ,yhich limits it~, exemptions to fail' trade

''- ;'' ':)(~

111

~~ '

;; "'l'O' 11e P'"

::..

r 1-,(' ')jlc;;ic 11.

~,-,

,- ,-1.

, -

~ H-,.,.

,- - "'- ' - , . ., ',-'~" '. '- - 

rejectec1 by this Commission in the Robe ds Co. case , in ,yhich we sHiel

Y'.-ith specific l'efe~' ('nc8 to Chief Judge S\ye21ley s statement. thin

eJn)1l if thi~3 constructioll , for 'yhich no pl'l:'cec1ent is citc~c1. be nc-
cqitec1 as correct , it must still be e~t:lbli:3hecl thnt the applicable stille

~1:.-1;)1 r.s. :305 (195(;).
"~J(I, at ::10-311,
~;Ild. at ::aG.

Sunillll"!/' Co, Docket :\"0, 70-12, 61 F. C. 75(;, SID (lDG2), i/lfiili fird in Mile/' /'e" 'fJ('d,
8f/lI(/III"(/ Co. 

\" 

:3;::~) F, 2\1 S47 (6tl1 Cir. IDG41
;O:;If/. atSl0.

(1')1\1' hunlen of J)l' n\'ing" justification or exemption lllHleI' a special exception to the
l'I'" ldhitiom: of a statute gcll(,I'all)- 1'('8t;,: 011 one \\'110 claims its henpfH~, 

. , ... 

C. 

Jlo/'toil San Co. ~4 U. S. 37. 44-45 !1D4S).
~,; 130 F. SuJ!P, 202 (D. ::\la;,:s. ID57), ccl"ti,fied, 252 F. 2\1 420 (lst Cir. 10::;S) , disi/lis8Cd

:);jn r.s. fI::n (1f15S).

~; 

Id. at 204.

-1-1 i;- :1-f:'i-- 7:!-
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laws sanction the agreement actually employed. " 28 \Ye note that
l\fassachusetts public policy and common la" permits the type of agree-
ment "ith which we are concerned here , even without the existence of
its Fair Trade Act; its Fair Trade Act is thus not necessary to giye

. them vaIidity.29 In other jurisdictions , however, this type of agree-
ment-but for the existence of fair trade statutes-would be illegal
either by virtue of eommon law doctrine or legislative enactment. And
it is our understanding that fa.ir trade statutes in such jurisdictions are
considered in derogation of the common law and accordingly must be
strictly construed. 3D In the instant proceeding we hold that respondent
has failed in its burden of proof that its conduct "as permissible under
the various state fair trade statutes.

Respondent itself appears to have been in doubt. that its policy, "ith-
out nlore, was protected by fair trade legislation since subsequent to
the initiation of this proceeding it has entered into formal fair trade
contracts in those States having valid fair trade statutes. In view of our
holding that respondent failed to sho" that its conduct was legal in
fair trade States , it is unnecessary to revie', other evidence , primarily
circumstantial , tending to show that responclenfs policy ,yas not , in a
number of instances , in conformity with fail' trade policies and pre-
cepts. It is enough to hold that public policy, as "ell as applicable
precedents, demands that the :McGuire Act exemption to the anti-
trust !a"s be strictly construed and those seeking its protection be held
to the highest accountability.

Respondent also urges dismissal of the complaint on the ground that
most of the documents introduced in evidence were improperly ad-
mitted. A request for admission of genuineness was denied by respond-
ent and respondent objected to the admission of the documents for
lack of proof of genuineness or authenticity. Respondent contends
absent an admission of genuineness or waiver of objection to admission
complaint counsel has the burden of proying genuineness before the
documents can be admitted and used against respondent. According
to respondent, the hearing examiner s admission of and reliance upon
these documents constitute susbtantial error ymrranting dismissal of
the complaint for failure of proof. \Y e find this contention without
merit.

The documents-to the admission of which respondent objects-can
be briefly summarized. 11ost of these were submitted by counsel for re-
spondent upon request of complaint counsel. The remaining documents

~8 The Roberts Go" Docket No. 6943 , 56 F. C. 1569, 1599 (1960).
20150 F. Supp. 204.

30 See, e. Venable v. Engel, J., cf Go" Inc. 1948-49 CCH Trade Cas. 'i! 62523 , ::\Id. Ct. of
.App. (1949).
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were submitted by an official of respondent to the investigating attor-
ney. It is not disputed that they come from respondenfs files.31 The;

documents themselves consist of lists of officers and employees of re-
spondent, franchise brochures , advertising and promotional material
price lists , interoffice memoranda and other internal records, dealer
correspondence , invoices and purchase orders.

The examiner-over the objections of respondent , who did not intro-
duce any evidence which would place the authenticity of the documents
in doubt-admitted the documents, on the theory that they "'-'ere
records kept in the regular course of business.

In support of its position that the documents in question ,vere im-
properly admitted for failure of proof of authenticity or genuineness
respondent cites and relies in part on onr opinion in F1'ito- Lay, Inc.
It appears that respondent interprets this opinion as holding that upon
objection to the acbnission of documents for lack of proof of authen-
ticity complaint counsel must prove their authenticity. This , however
is not the correct interpretation of that opinion.

"\Ve do not interpret this statement to mean , as respondent seems
to contend , that upon the mere denial of a request for admission or
waiver of objection to authenticity complaint counsel must prove au-
thenticity. Nor do "\ve belieye that upon an objection , without more
to admission for failure to prove authenticity ,vould complaint coun-
sel be required to prove authenticity. Respondent is in the best posi-
tion to determine the authenticity of the documents which come from
its own files and the burden of proof would be on respondent to intro-
duce some evidence tending' to show that they are not authentic. Ac-
cordingly, thesedocumel1ts ', ere not improperly admitted by the hear-
ing examiner. It is not clear whether respondent also objects to the
admission of these documents for failure to proye that they were kept
in the regular course of business; if respondent does raise this objec-
tion , the reasoning applicable to the issue of authenticity is equally
applieable to the issue whether or not the documents "\vere kept in the
regular course of business. In both instances respondent is in the best
position to determine the character of the documents , and in balanc-

31 Tr. 11 , 375-376.
33 Docket No. 8606, 66 F. C. 1521, 1524 (1964). The pertinent paragraph reads as

follows:
Some"' bat different considerations are applicable to complaint counsel' s requests for

the admission of authenticity of the documents. Regardless of whether a document ap-
pears on its face to be respondent's own or that of some third person , complaint counsel
would be obliged, in the absence of an admission or waiver of objection to genuineness
to stand ready to pro,e that the document is authentic. . 

. . 

While the number of docu-
ments is very large, there is little reason to anticipate that respondent would be unable
to determine readily whether each of them is in fact what it purports to be. The au-
tbenticity of most of them ought to be immediately apparent on their face.
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lllg the ('011YI:'11H.'l1C8 of t lie pnl'tie:) lye hold that it is respondent's
burden to introducE' some. ('\- idencc tending to refute the conclusion
that documents coming from its OI':n Hies are authentic and kept in the
regulnr COU1'S0 of bu:3iness.

1\101'eOl" , it slwlllcl hf' noted that t 11(' ('ommission s ruJes (former
8 :3.14(b) rem1mhel'eclllo\\- ns 8 ;-3'+:-3 (b)) ca11 for the admissiiJility of
releyant. material and reliable eyiclenC'e.q (,lend.'- documents coming

from a respollclenfs files can be regarded n,s reasonably reli~ble absent
some countel"' ailin~t p\- iclencl' clemonstratl1l2: their 111lreliabilitv. It is
the LJlu'clen or tlJe part.-,- chnllengin~:: the reJiahiJity of a document to
come fonn1l'd iyith the 

p,-

ic1ellce supporting' the challenge.
He:::ponc1ent. ;1180 cont ends t hl1 t the t8:31" i111ony of one, ChesInc'k ) a

erminatecl dcrd(lr, shadd. ha. \"(J JWl111 stricken beennse before he tl'sti-
fled complaint cO1m~'('l allegedly i1llpr0pl.:'rlY infll1ellcec1 him.. :1:3 The
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in that it -will not efi'ecti ,'ely terminate respondent's unlawful conduct.
and restore free market conditions. Complnint counsel , among other
arguments , contend that in order to be effectiye the order should con-
tain a prohibition against respondent's limitntions on dealer resales
and an unlimited prohibition of suggested prices. Complaint counsel
further contend that the proyision requiring respondent to reinstate
any dealers terminntecl after H)(10 for price-cutting should not be
limited to non- fair trade states and that respondent should be pro-
hibited from engaging in fair trade for n, period of three years.

,Vith respect to respondenfs policy of prohibiting dealers from re-
selling its products to unauthorized dealers , the examiner found that
it constitutes an integral part of respondent's selective distribution
system. He did not find , howeTer , as urged by complaint counsel : that
the transshipping prohibition ,vas related to respondenfs resale price
maintenance policy.

It is not disputed that respondent strictly enforces its prohibition
against transshipping, that a yiolation of this prohibition results in
termination of the offending dealer and that respondent has, in fact
terminated transshipping dealers. In considering the totality of re-
spondent:s conduct ,ye conclude that the prohibition of transshipping
is indeed an integra.! part of respondent~s resale price maintenance
policy. ,Yhatever reasons respondent may assig11 to the existence of
this prohibition , it is primarily a method of insuring that Lenox prod-
ucts ,yould not be resold to dealers ,yho might seJI them at prices be-
100y those established by respondent. Once the finding is made that the
transshipping prohibition is a " part of a scheme invohing unJa,yfll1
price fixing, the result would be a. pel' Be viohtion of the Sherman
Act. " 3"1 According'h- . the order to cease and c1esist~ if it is to be efIec-

~..

tiye , must include a proyision prohibiting respondent from restrict-
ing its dca.lers to sell Lenox products to ,yhomeTer they ,yish , includ-
ing other dea.Iers. ,Ye also reject respondent's contention that trans-
shipping was not an issue in this proceeding and hence the order to
cease and desist should not include a prohibition against the transship-
ping restriction. The issue in this proceeding is respondenfs resale
price maintenance system and the yariol1s acts and practices ,yhich
are part of this system and implement it. On the basis of our conclu-
sion that the transshipping restriction is an integral part of respond-
ent:s resale price maintenance poJiey: a prohibition agajnst this re-
striction is not only appropriate but necessary for an effectiye order.

:;! 

Ullited 8tatc8 

y, 

.4.1'110717, Sell/dllll (f Co.. 3i'~ S. ;:,:r.:) ;::(;:: (1D67). See ah:o Ullited
States Y. General Motors Corp. 384 D.S, 127 (1966).
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'Ve also agree w'ith complaint counseFs contention that respondent
should be prohibited from engaging in fair trade for a period of three
years. 'Vith reference to such a prohibition , the Supreme Court stated
that it is nece,ssa,rv "in order that the, ~rround mal' be cleansed effect-v ~
ually from the vice of the former illegality. '~ 35 However , should re-
spondent desire to do so , after tlyO years from the effective date of the
order and after demonstrating that competition in the resale of its
products has been restored , it can apply to the Commission for repeal
of this provision. Similarly, the provision reqlliring the reinstatement
of dealers terminated for price-cutting should not be limited to non-
fair trade states. K or should it be limited to dealers terminated for
price-cutting but must include dealers terminated for transshipping.

Respondenfs contention that the Commission is ,yithout authority
to require affirmatiye acts but must confine itself to requiring ces.sation
of the conduct found unla,yfnl is ,,-ithout merit. The courts haye long
upheld Commission orders requiring affirmative aets. 3G The Commis-

sion is also accorded ,,-ide discretion in determining the type of order
necessarv. U 

Respondent further contends that the prohibition against the dis-
tribution of suggested retail price lists is unnecessary and would be
detrimental to respondent's business. The examiner s order prohibits
respondent from using suggested retail price lists for a period of two
years. Complaint counsel appealed this proyision and urge that re-
spondent be prohibited from distributing suggested retail price lists
in perpetuity.

In this context , respondent , subsequent to the close of hearings in
this proceeding, has moved to add to the record documentary exhibits
consisting of suggested price lists issued by its competitors. This mo-

tion ,yas denied by the Commission without prejudice.3s In its present
appeal respondent repeats this motion and urges the Commission to
add this material to the record of this proceeding.

e have carefully considered respondenfs request and have, con-
cluded, that this material should not be admitted to the documentary
record. It is respondent which is charged with a violation of Section
5 of the Federal Trade Commission Act and not its competitors. The
price lists of respondenfs competitors bear 110 relevance to the instant

proceeding and hence should not be admitted into the record after the
close of hearings.

35 United States Y. Bausch &: Lomb Co., 321 U.S. 707, 724 (1944).
30 Ward Laboratol' ies, Inc. v. C., 276 F. 2d 952 (2d Cir. 1960), cert. denied, 364 U.-S.

S27.
3; C. v. National Lead Co., 352 U.S. 419 (1957).
38 LCI/ox, Incorporated, Docket :Xo. S71S. Order Denying Respondent' s Request to Add

Doclllllenta ry Exhibits to Record, July 19 , 19( 7.
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"'\Ve further conclude that respondent should be enjoined from the
use of suggested retail price lists for a period of three years , provided
that respondent may, after t,,-o years from the effective date of the
order and upon a sho,ving that competition in the resale of its prod-
ucts has been restored , petition the Commission for a repeal or this
provision. Respondent's argument that there is nothing inherently un-
la"wful in the use of suggested retail price lists must be examined
,vithin the framework of the use respondent has made of such lists in
the past. To the extent that suggested retail price lists were used by re-
snondent as a tool in furtherance of unlawful activities. their futureJ. 
use should be prohibited , at least until such time as the effect of the
unlawful conduct can be expected to have disappeared. ,Ve conclude
that respondent in fact used suggested retail price lists in futherance of
the unlavdul conduct found herein. The Commission is accorded con-
siderable discretion in the fashioning of orders to cease and desist, and
it has the duty to fashion such an order as is necessary to effectively.
dissipate the effects of the unlawful conduct and prevent its recur-
rence. An order which would not at least temporarily prohibit the use
of suggested retail price lists would not accomplish this goal.

Finally, respondent contends that the prohibition on requesting

dealers to report other dealers who do not observe established resale
prices and the prohibition of threatening or exerting pressure on
dealers to observe established resale prices is unjustified. This form 
eonduct, however, is traditional as a means of securing dealer adher-
ence to suggested resale prices and the examiner correctly included 
his order a prohibition as to each of these practices. "'\V11ile the evidence
as to these practices in the record is somewhat dated , we belieTe that
a prohibition with respect thereto should nevertheless be included in

the order. So long as these practices bear a reasonable relation to the
conduct found unlawful , the Commission is not only entitled but, in
accordance \lith its mandate from the Congress, has the duty to in-
elude a prohibition of these practices in its order to cease and desist.
Repeatedly the courts ha,"e upheld the Commission s authority to pro-
hibit practices of a similar nature as those committed in the past.

In carrying out this function the Commission is not limited to prohibiting the
illegal practice in the precise form in which it is found to haye existed in the
past, If the Commission is to attain the objectiye Congress envisioned, it cannot
be required to confine its road block to the narrow law the transgressor bas
tra yelled; it must be allowed effectiyely to close all roa cls to the prohibited goal
so that its order may not be by-passed with impunity. (Footnote omitted.

30 G. 

y, 

Ruberoid 343 U. S. 470 372 (1952).
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In the instant matter the order : to be efi'ective , must include a pro-
hibition of these practices "hich , over the years , ha ye become to be
considered the elassic tools for the establishment and perpetuation of
resale priee maintenanee systems.

In accordance "ith the above , the initial decision of the examiner
is adopted by the Commission , as modified by this opinion , and the
appeal of complaint counsel and respondent is granted to the extent
indicated and otherwise denied. An appropriate order ,,-ill be entered.

Commissioner Nicholson did not participate for the reason that oral
argument was heard prior to his taking the oath of office.

FIN AL ORDER

This matter has been heard by the Commission on the cross-appeals
of complaint counsel and respondent from the initial decision of the
examiner, filed :May 29 , 1967. The Commission has rendered its de-
cision denying respondent's appeal in part , granting complaint coun-
seFs appeal in part , and adopting the initial decision of the examiner
as modified by the opinion accompanying this order. For the reasons
stated herein , the Commission has determined that the order entered
by the examiner should be modified and , as modified , adopted and is-
sued by the Commission as its final order.

ORDER

1 t is ordered That respondent, Lenox , Incorporated, a corpora-

tion , and its officers , agents , representatives, employees , successors , and
assigns , directly or through any corporate or other device , in connec-
tion ,,-ith the offering for sale, sale, or distribution of fine china
dinnerwa-re , giftware, and artlvare, in commerce, as "commerce" is
defined in the Federal Trade Commission Ad , do forthwith cease and
desist from hindering, suppressing, or eliminating competition or from
attempting to hinder , suppress , or eliminate competition ' between or
among dealers handling respondent's products by:

1. Requiring dealers, through a franchise agreement or other
means, to agree that they "ill resell at prices specified by respond-
ent or that they will not resell below or above specified prices;

2. Requiring prospective dealers to agree , through direct or in-
direct means, that they will mainta,in l'espondenfs specified re-
sale prices as a condition of buying respondent's products;

3. Requesting dealers, either directly 01' indirectly, to report any
person or firm "ho does not observe the resale prices suggested by
respondent , or acting on reports so obtained by refusing or threat-
ening to refuse sales to the dealers so reported;
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4. Harassing, intimidating, coercing, threatening or otherwise
exerting pressure on dealers, either directly or indirectly, to ob-
serve, maintain , or advertise established resale prices;

5. Selling to dealers at a mark do'wn or discount from a resale
or retail price;

6. Publishing, disseminating or circulating to any dealer, any
price list , price book or other document indicating any resale or
retail prices for a period of three years foll0"\"ing the effective
date of this order: Provided, h0'7.ce'ver That respondent may, two

years following the effective date of this order , upon a showing
that competition in the resale of its products has been restored
petition the Commission to repeal this provision; 

7. Utilizing any other cooperati,-e means of accomplishing the
maintenance of resale prices fixed by respondent;

8. Requiring or inducing, by any means , dealers or prospective
dealers to re-irain , or to agree to refrain , from reselling respond-
ent' s products to any dealers or distributors;

9. Entering into any contract or agreement prescribing mini-
mum or stipulated prices, when contracts or agreements of that
description are la ,,-f111 as applied to intrastate transactions under
any statute, In,,' , or 'public. policy in any state , territory, or the
District of Columbia in ,yhich such resale is to be made, or to
,yhich the commodity is to -be transported for such resale, for
a period of three. years following the d1:'ectiye date of this order:
P)' ovided, hmcerer That respondent may, t,yO years following
the effectiye date of this order, upon n shOlying that competition
in the resale of its products has been restored , petition the Com-
mission to repeal this provision;

10. Failin!!: to sell or refraininQ' from sellinQ' to anv dealerc- 
"ho was terminated after January 1 1060 , for

(a) failing to maintain respondent's " suggesteer' resale
prIces, or

(b) selling to another dealer for resale , and ,yho desires to
purchase from respondent.

I t is fu.J'theJ' ordered That the respondent herein shall , ,yithin sixty
(60) days after sen-ice upon it of this order , file "ith the Commission
a report, in \\Titing, setting forth in detail the manner and form in
'Thich it has complied with this order.

Commissioner Nicholson not participating for the reason that oral
argument "as heard prior to his taking the oath of office.


