
ADVISORY OPINION DIGESTS'"

No. 157G Paying advertising allowances in selected trade area.

The Commission rendered an advisory opinion in which it advised a
manufacturer of a household product that it would be permissible to
pay advertising allow'ances to all customers in a limited trading area
wi,thout offering the allowance to all of its customers.

In its opinion , the Commission said that it was a well settled prin-
ciple of 'law that if a supplier offers advertising allo\vances to one
customer, he is required by Section 2 (d) of the Robinson-Patman Act
to make those allowances available to those customers who compete
in the distribution of the product for which an allowance is being
paid. Under these circumstanoes, it follows ithat the supplier can limit
the area in which the promotional allowance will be paid , as long as
the allowance is made available on proportionally equal terms to all
customers who compete in the distribution of the product being
promoted.

This means '~ the Conul1ission concluded

, "

that if there are cus-

tomers located on the periphery of the selected trade area who in fact
compet.e with the favored customers , they must also have the oppor-
tunity of participating in Ithe promotional program on proportionally
equal terms.

Concluding its opinion , the Commission said:

Assuming that you selected a reasonable trading area, even though limited,
and assuming that you confine the duration of the program within the strict time
limits absolutely necessary for you to determine the efficacy or feasibility of the
program , we do not believe that your action will run afoul of any law admin-
istered by this Commission.

(File No. 683 7035 , released Jan. 4 , 1968.

No. 158. Proposed trade association adoption of a pricing manual
for common use by electronics servicemen members.

The Commission rendered an advisory opinion with respect to the
legality of a trade association preparing and distributing a standard
rate and service pricing mmll1al for common use by electronics service-
men in dealing with the general public.

*In ('onformit~. with polic~' of the Commission. ad,isory opinions are confidential and
are not :1Yailable to the public , onl~' digests of ad,isory opinions fire of public recorrl.
Digests of adyisDry opinions are currentl~' published in the Fe(leral Register.
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It was represented that a major problem in the industry is the lack
of guides by,,~hich the publie ean determine whether prices charged
for various repair services are fair and eqnitable. This lack has led to
many eustomer complaints and to fraudulent operations by unethical
repairmen. The assoeiation took the. position that a standard rate sehecl-
nle would protect the public and free ethical servicemen from unjustneeusa tiOllS. 

The Commission advised thalt it. could not give its approval to the
proposed common use of a standard rate and service prieing manual
by competing electronics servicemen. "\Vhile the adoption and dis-
semination by the association of sneh a manual may be motivated by a
purpose to remove evils affecting the industry, it appears to go fnl'ther
than is reasonably necessary to aecomplish the desired result. Even
though use of such manual be accompanied by disclaimers, there is
implicit therein too grave. a danger that it ",ill sen"e as a del-ice through
which Ben- ice rates and fees would become uniform and stable through-
out the industry. \Vhile adoption of a means likely to create competi-
tive uniformity in terms of service pricing may be a convenience to
trade association members , this faetol' is fa r out,yrighec1 b? the benents
to the public of the intense corn petition between competing servicemen;
and it is this competition ",hich the la" protects. (File No. 683 7045

released Jan. 4 , 1068.

No. 159. Advertising offering sale of treatment fOl' athlete s foot.

The Commission rendered an ac1,-isor~T opinion in ",hich it declined
to give approval to advertising which offered to sell information as 
a method of treatment "hich "\',ns represented to effect a cure for
athlete s foot.

For a stated sum of money, the acln?rtisement in question offered to
send prospective purchasers complete information detailing a simple
inexpensive cure for athlete s foot "",ith two products probably at
present in your medicine cabinet." The treatment in question involved
washing the feet with "ateI' and alcohol and then applying it common
household sah-e. The Commission advised that it could not give its
appro-nll to any achertising which represents that this method of
treatment "\yill effed a cure for nthlete s foot or to any achertising

which 9.'oes beyond cJitims that the treatment "ill afford temDorarv
relief from the itching and burning associated ,,-ith athlete s lOOt.

The O )inion went on to state that the la 'VB ar:' ainst deceDtive acl.:er-

'- 

tisillg apply equally to those who nre selling advice or information and
to those 1\'110 are selling products. In either ease , in the. Commi:3sion
view the test is whether the advice (or product) being offered "ill in
fact achieve the results claimed for it in the advertising. If the advice
reeommends the use of a product, the emcaey of the product for the use
recommended must of course also be considered.
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Finally, the Commissionadvisec1 that the opinion in no way related
to the question of whether the proposal "Iould constitute the practice
of medicine nor to the legality of the requesting party doing so. (File
No. 6837047 , released Jan. 12 , 1968.

No. 160. Advertising promoting sale of information and a product.
The Commission issued anach'isol'Y opinion today in regard to the

legality of proposed adyertising promoting the sale of information
which in turn advocated the purchase of anallegec1 stomach remedy.
The individual requesting the opinion had no financial interest in or
contractua.lright to advertise the product in question.

The initial advertise.1nent offered the sale of information for 20 cents

and elaimed that the information '.-vonld enable one "to get that nervous
stomach functioning properly again. " Based upon the scientific infor-
mation available to it, the CO1:llnission ruled that the pl'oduet being
ac1,-oeate.d in the information being sold "as not in fact a cure or

treatment for nervous stomach or any other stomach ailment. Under
the eircumstances, the Commission concluded that the claim in the
initial advertisement "as deceptin:.

Itsopinioll conducTed "ith the. following statement:

'The la'ys ngflim:t dee-eptiye flchertising apply equally to those who fire selling
advice or information and to those who are selling products. In either case the
test is whether the ndviee (or product) being offered will in fact achieve the
results claimed for it in the ad,-ertising. If the ac1Yice recommends the U:3e of a
product, the effie-Hey of the pro:~ue:t fol' the use rec01ll1l1endeclll1ust of course also
be considered.

This opinion in no WilY relfltes to the question of ",hether your proposal ",ould
constitute the practice of medicine 01' to the legality of your doing so.

(File No. 663 7009 , re.leased Jan. 12 , 19G8.

No. 161. Advertising promoting sale of infol':nmtion and a product.

The Commission issued its advisory opinion concerning proposed
advertising offering for s.ale for $1 a pamphlet which (1) advises a
method ror curing athlete s foot and (2) recommends the use of a
specific proprietary product for this purpose. The aclvertif:er has no
financial interest in the product in question. He does not. himself pro-
pose to sell the product.

The Commission stated th~t use of the proposed ach-e.rtising \\01l1c1

be violative or Sections ;) anc11:2 of the Feeleral Trade Commission ...
in that it implies , contrary to fact that an cases of athlete s foot can

be eliminated 01' cured by use of the advertised method and product
"ithin a very short time:: and ,yith "patience and a little care. " The

Commission believes that the proposed advertising implies, contrary
to fact , that through it some new faets as to the care and cure of athlete
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foot are now 'available which have hitherto been withheld fronl the
public.

Its opinion concluded with the following statement:
The laws against deceptive advertising apply equally to those who are selling

advice or information and to those who are selling products. In either case the
test is whether the advice (or product) being offered will in fact achieve the re-
sults claimed for it in the advertising. If the advice recommends the use of a prod-
uct, the efficacy of the product for the use recommended must of course also be
considered.

This opinion in no way relates to the question of whether your proposal would
constitute the practice of medicine 01' to the legality of your doing so.

DISSENTING OPINION

By ELUA N 0 0 17L?nis sioner 

He does not agree that selling advice is in the same category as
selling ,a product. Recog11izing that a good deial of foolish and worth-
less advice is being peddled to the American people, and not merely
in the field of Inedicine or health Commissioner Elman does not
believe that Congre.ss intended that the Federal Trade Commission

or any other government agency should set itself up as a board of
review exa:nlining into the validity or worth of ideas, opinions , beliefs,
and theories dissemina:ted to the public. (File No. 673 7028~ relensed

Jan. 18 , 1968.

No. 162. Exchanging wage rates among association members.

The Commission rendered an advisory opinion in regard to the

legality of a trade ,association s proposed statistical reporting plan.
Specifically, the Commission was asked to rule upon the question of

whether it would be ,permissible for the members of an association to
exchange copies of their labor contrads.

The Commission ruled that it had no objection to the proposed plan
itself , provided it was not used for some illegal purpose. If the plan
is used as 'a means for fixing or tampering with the price of milk , or
for some other illegal purpose, the Commission stated it would of
course have serious objection to the plan. Pointing to the antitTIlst
hazards inherent in such a plan , the Commission said:

Statistical reporting plans which involve the collection and dissemination of
data related to future prices are not illegal per se. However, experience in
other cases indicates that an association s price reporting plan which involves

future or advance prices, particularly when that plan invites an industrywide
pricing policy, may ,proYide the basis for an inference of an agreement or com-
bination to fix: prices in Yiolation of Section 5 of the FTC Act. Since labor costs
re-presenta very significant element bearing upon the future price of milk, an
agreement among competitors as to wage rates would be illegal , since it would
have the effect of fixing the price of milk. In essence it is the potential dan~er
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inherent in the reporting plan which is related to future prices that prompts
the Commission to suggest that it be used with extreme care.
(File No. 683 7051 , released Jan. 27 , 1968.

No. 163. Publication of dealer sales standards announcing a policy
of not selling to dealers who advertise sale prices.

The Federal Trade Commission rendered an advisory opinion stat-
ing its objection to a propos'al by a seller of photographic products to
announce to the trade its policy to sell only to dealers who advertise in
a manner which will not damage the prestige of the seller , avoiding the
use of characterizations such as "Sale

" "

Bargain

" "

Close-Out
Clearance" or other similar terminology.
The seller advised that it propose,d to implement the standards b:y

deIivering a copy to each existing dealer, not for the purpose of termi-
nating any presently unsatisfactory dealers , but to upgrade them to a
satisactory level. This the seller proposed to do by having its repre-
sentatives work ',,"ith the dea.lersto see that they observe the sta,ndards
and contended that. ,this is permissible since this is simply an advertis-
ing restriction , not mi effort at resale price. maintenance. It 'Tas further
argued that although the price at 'which its products are sold is the
prerogative of the de,aler, the seIler has a legitimate business interest
in the manner in which its products are advertised by those dea.lel's.
The Commission also noted that the standards con eluded witll the
statmnent that evaluation of the progress of dea,lers 'IiI be made from
tilne to time and those who are not keeping pace will be discontinued.

The Commission advised that it could not give its clpproval to this
proposal for the reason that its implementation as outlined would be
likely to result in :an illegal restraint of trade. In the first place, the
Com.missionaclvisecl that it could not vie.w the proposal as a simple
restriction on advertising apart from the effect which that restriction
would have on the pric.e at \\'hich those dealers sell. ,Vhile there is
a difference between this and a policy of selling only to dealers who
maintain the prices suggested by the seller, in that the dealers are
ostensibly left free to sell -at any price they choose, still a restriction
on their 'abality to advertise sale prices is certainly a grave handicap
on their ability to seJI a,t prices below those suggested. Hence the pro-
vision, if not designed to maintain suggested prices, is one which
will seriously laffect those prices.

The Commission further advised that its vie,v of the pr€;sent state
of the law in this area was that a seller not acting to Cl"elate or maintain

l11onopoly may make a unilateral announcement of his policy 
to those with whom he will deal , including policies affecting: price, and
he may refuse to deal with those \\'ho do not observe. that poJic.y. 11o\\'-
ever, when the seller s actions , as they would under this proposal , go
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beyond a meTe announcement of his policy and the sirD.pIc refusal to
de:al , a.nel he employs other me'ans which effect adherence to his policy,
he is in seTious danger of having put togelther a combination in viola-
tion of the antitrust laws. Thus, the Commission stated , the line be-
i\-veen legal and illegal conduct here is a very narrow one and if the
seller chooses to walk that line., he must do so at his peril. (File :No.
683 7063 , released Jan. 31 , 1968.

No. 164. Premerger clearance: No anticompetHive effects fore-
seeable.

The Commission issued an aclvisory opinion on :l\lay 1:1:, 1964:, in
which a request for premerger clearance from liability uncleI' Section 7
amended Clayton Act , was a.pproved permitting acquisition of a dis-
tributor by the manufacturer of products distributed.

A franchised distributor of electrical equipment sought. cle,arance of
its acquisition by the manufacturer or product:3 he distributed. Ths
relationship bet,,-eeJl the fil' ll1S had existed for many years

, '

-ras can-
cellable on 90 days notice , t11e trend In the line of business inyolyecl
was to direct sales from manufacturer to purchaser and no substantia 
adverse competitive eire,ds \Vere foreseeable.
The Commission advised the requesting party that the acquisition

,yould not vioh, te Coramission ac1ministerec11aw: hO\YeveJ.'~ he ,YD.') ad-
vised that the opinion was predic.ated on the understanding (1) tIll, t
competing c1istributOl's would not be foreclosed Il'Grl1 supplies he c1i~~-

tributed and (2) that preexisteclrelationships between him and said
supplier would not be altered ,,-ithont prior Commission a.ppro-':.-lL
(File X 0. 643 '7c.

\')

, released Feb. 13 1968.

No, 165, Premerger clearance: Deteriorating financial condition,
The Commission issued an advisory opinion on July 30 ~ 196-:1:: in

whic.h a request for premerger clearanc.e from liability under Section
, amcl1.ded Clayton Ad

, ",-

as lapproyec1 perm.itting acCluisition of 

deteriorating competitor.

A national manufaetllre.r and distributor or COl1::mmer r!,'oocls soll~drt

~- 

clearance of its propo:'3ec1 acquisition or a smaller manufacturer and
distributor of the same products. ~iost of the businGs:3 of the sma.IIeI'
firm was in fl, limited geographical area. The industry involved could
be entered ,-..-ith a relatively modest S11m of 111one:\ . The firm to he ac-
quired had experienced declining sales, a cletel'ionlting, nol1.viable, fi-
nancial situation , personnel problems and had made reasonable but
unsuccessful efforts to sell to others.

The Commission advised that basing its belief on the information
currently available to it that the. proposed tl'allsactjon ~ if consummated,
probably ,youlcl not violate any of the laws ,yhich the, Commission
administers. (File. K o. 66:j 7003 , reh~ased Feb. 13 1968.
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No. 166. Premel'ger clearance: Declining industry.

The Commission issued an ach'isory opinion July 30 , 1964 , in ,yhich
a request for premergel' elearance from liability under Section 7,
amended Clayton Act, was approved permitting acquisition of a failing
company in a declining industry.

A single- line manufacturer of a byproduct of the cotton industry
desiring to be acquired by a multiproduct company in the chemical
industry sought clearance of its proposed acquisition. The firms ,yere
competitors but demand for the product. was declining due largely to
wide fluctuations in priee. There was a,lso increasing production or
competitive products made from wood pulp which could be used for
the smne purpose:: , fl.li(1 reH~:onable but unsuccessful attempts had been
made to sell to others.

The Comrnission , basing its belief on the inrormation thc:m before it,
advised that the proposed sale probably I', olllcl not violate any of the
laws it administers.

The Commission added tlwt. the opinion shoulc1not be com:trllec1 as

in any ,yay affecting any other matter involving the rcl:luesting pnl'ty

or the purchaser which the Commission ,yas then or might thereafter
investigate. (File No. 6437036 , released Feb. 13 1968.

No, le,7. Premel'ger c1earance: Deteriorating industryc

The Commission issued an advisory opinion on August 18 , HJG-d: , in
which a request for premerger clearance. from lift bility under Section 
aE1C'llded CbytOll Act, "\yas appl'oyecl permitting acqnisitioll of a
fa,iEng competitor.

One of the lan?:el' mannfnch~l' rl' s of industrial clay nrodncts sOlw:htc-. ,. .1. 
elearanc3 to acquire a. smaller manufacturer of the sarnc:. product, . The

smaller nmnufactnrer did not have as extellsiye t"t product li:ae as the

lal'f:' er COli1i)ftl1V. The col11Danies liHl'tifdlv C'onmetec1 in a limited f!.eo-L.' ~ ... .1. .1. 
graphical area; hOlYEwer the Slllallcl' firm had been unable to replace
1\:e'v nersol1nel flEd the trend in it;:; fmancial condition "yas dOlYIH' al'(1.

Further , its empJoyees , comprising about 20 percent of the "\york fOl'

in a small community, faced loss of jobs if the smaller eompany "'-BUG

out of business. IJastly~ the other party ,vas the only available
purchaser.

Basing its belief on the information the,n before it , the Com1l1is~;ioll

advised the, proposed sale probnbly "\yol1lcl not. yiolate any of the lH',YS

\\-

hi('11 it administers. (File :No. 653700;3 , released Feb. 13 , 1968.

No. 168. Premerger clearance: Imminent insolvency.

The Commission issued an advisory opinion on October 27 , 1964 ~ in

whieh a request for premerger clearance from liability under Section.
amended Cla,yton Act, ,vas a pprovec1 permitting acquisition of a fail-
ing competitor in financial distress.
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A firm in a local service business requested clearance to merge with
a competitor, with whom it was aligned in its activities , and to form
a new corporation. The service firm had experienced declining earnings
for the past eight years and there was strong competition from other
service businesses in the area in which both did business. The request-
ing party had experienced an increase in operating costs and expenses
in relation to sales , was in a critical financial condition and apparently
could not long continue to operate as a solvent and going concern. A
national chain was the only other possible purchaser.

The Commission basing its belief on the information then available
to it advised that the transaction 'would not yioJate any of the Jaws
which it administers. (File No. 653 7025 , released Feb. 13 , IDtiS.

No. 169. Premerger clearance: Financial distress.
The Commission issued an advisory opinion on ~Iay 26 , 1965 , in

which a re.quest for premerger clearance from liability under Sec-
tion 7 , amended Clayton Act, was approved permitting acquisition of
an integrated competitor in poor financial eondition.

A large diversified manuracturer of closures with less than 3 percent
of its total sales a,ccounted for by a spec.iaJty closure product sought to
acquire the second largest integrated manufacturer of such products,
in an inc1ustl,y dominated by another fully integrated company. The
first four firms in the industry nccounted for about 55 percent or the
ma,rket. The company to be acquired was in poor financial condition
and it "as doubtful whether its credit standing could support the new
financing necessary for plant improH'J11ent and extension of product
lines which were needed to improve its competitive position.

The Commission basing its opinion on the information available to
it advised (1) that it would not challenge the acquisitio:a if consum-
mated , but (2) that such advice "as given without prejudice to the
right to reconsider in the event anticompetitive effects causally con-
nected to the acquisition \\ere manifested in the future. (File No. 653
7058, released Feb. 13 , 1968.

No. 170. Premerger clearance: De minimis competitive effect.

The Commission issued an advisory opinion on June 8 1965 , in which
a request for premerger clearance from liability under Section 7
amended Clayton Act, was approved permitting acquisition of a c.om-
petitor s unprofitable operating division.

large manufacturer of a diverse line of aeronautical supplies

sought Commission approval for the disposition of one of its operating
divisions which ",vas an unprofitable part of its total business. The pro-
posed purchaser was another diversified corporation also engaged to a
small degree in the same line of commerce. It was evident that although
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these bvo companies ranked high in market shares , there were many
others in the business, and that restrictive licenses ,vere often used by
customers to e.xercise an effective consumer-control of the survey mar-
ket. The total dollar value of the business being sold was small and
it appeared there \\ould be a liquidation of the assets if the sale was not
made.

The applicant was advised that based on the available information a
proceeding would not be initiated by the Commission to challenge the
acquisition. The Commission added that the advice was being given
without prejudice to its right to reconsider the questions involved in
the event substantial anti competitive effects attributable to the acquisi-
tion ",ere manifested in the future. (File No. 653 70GO, released Feb. 1;3
1968. )

No. 171. Premel'ger clearance denied: Adverse competitive effects
probable.

The Commission issued an advisory opinion on June 10, 1965 , in
which a request for premerger c.learance from liability under Section 7
amended Clayton Act, was denied because of the existence of probable
adverse competitive effects.

A manufacturer/retailer of consumer leather goods requested clear-
ance for its proposed acquisition of a major regional reta.iler of prod-
ucts produced by the manufacturer. The horizontal and vertical
implications of this proposed merger were similar to those which were
declared unla,wful in the case of United States v. B7'orwn Shoe 370

S. 294 (1962). However, the Inarket shares \\ere smaller and prob-
able adverse competitive ejl'ects somewhat less than were present in the
B To'wn Shoe case.

The Conllnission advised there existed a substantial probability that
the proposed acquisition would be a violation of the Clayton and Fed-
eral Trade Commission Acts. The application for premerger c.lear-

ance was denied.
Thereafter, the aequisition was consmnmated. A complaint issued

and a consent settlement effected whereby the acquiring company
agre.ed to nlake no further acquisitions of retailers or manufacturers
of the pToduct involved for a peTiod of several years without prior
Commission approval. (File No. 653 7051 , released Feb. 13 , 1968.

No. 172. Premerg"el' clearance: Adverse competitive effects not
discernible.

The Commission issued an advisory Opll1l0n on J uly 23 ~ 1965 , in
which a request for pre-merger clearance from liability under Section 7
amended Clayton Act, was given limited HVlwoval because it did not
appear that the acquisition would result in the requisite ach-erse

competitive effects.
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A diversified proeessor, wholesaler and retailer sought clearance for
its proposed acquisition of an independent food supplier which sold
a major portion of its products to a subsidiary of the acquiring
company. The isolated transaction did not appear to have the requisite
substantial adverse competitive effects called for by the statute, but
in view of pending investigations of additional acquisitions by the
Requiring company, an unrestricted clearance could not be approved
by the Commission.

The Conllnission advised that it would take no action 30 1el~' as to the
proposed tra.nsaction if it was consummated. The Commission added
that it. conditioned its adviee on assurances that by ftccepting and act-
ing upon the opinion , the acquiring company ,'Iould not use the opinion
as precedent or argument in the investigation , or in the formal or in-
formal hearings , of any matter involving the acquiring company then
pending or which might come. before the Commission or any other
court or agency.

The Commission added that if at some ruture elate. the ac.quiring com-
pany was required to divest the subsidiary which I'las actually taking
over the independent company, the parent company 'i'\oulc1not object
to diyestiture or the independent food supplier on tenDS set by the
Commission or other court or agency. (File No. 653 7057, released
Feb. 13 , 1968.

No. 173. Pl'emel'gel' ch:al'ance denied:
information.

The Commission issued an advisory opinion on October 29 , 1965 , in
w hic.h a request for premerger clearance. from liability under Sec-
tion 7 mnended Clayton Act~ was denied for lack of competitive
information concerning competition in the line of commerce involved.

A. leading manufacturer of dispensing machines sought apprm"a.l
of its proposed purchase or a smaller, family held manufacturer of
dispensing mac.hines which were complementary to the product line of
the acquiring company.
The Commission declined to rendm' an opinion becau:~e. of (1) the

pa.ucity of competitive information concerning competition in the line
of commerce with which the acquired companis machine Iyas identi-
fied , and (2) the. short time period available between the date of the
request and the closing date agreed upon between the parties. This
shalt time precluded a. more complete investigation and anal~Tsis. (File
No. 663 7014 , released Feb. 13 , 19G8.

Lacl( of collupetitive

No. 17 L Pl'emerger !Clearance denied: Vertical merger would
raise questions.

The Commission issued an advisory opillion September 8 , 1966 , in
which a request for premerger clearance f1'0111 liability under Sec.-
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tion 7, amended Clayton Act, was denied because the competitive im-
plications of the acquisition would raise economic questions resolvable
only by investigation.

A leading construction material producer applied for clearance 
its proposed acquisition of a diversified company having a large share
of a regional market in the sale of raw materials such as sand , gravel
and stone , which were complementary to its principal product line. The
requesting party offered to dispose of certain producing plants now op-
el' ateel by the company, and to continue approprinte leases of other
such plants as the company owned.
The Commission advised the requesting party that the competi-

tive implications of the integration of construction material distribu-
tors with sources or raw materials IVere such that an investigation to
assess the economic effects of the acquisition, if it was consummated
would be necessary. (File No. 673 7004 , released Feb. 13 , 1968.

No. 175, Interpretation of request for pre merger clearance:
Declining industry.

The Commission issued an opinion October 8 , 1965 , in connection
with a request for advice by two respondents as to whether a proposed
merger, if consu111mated , IVoulcl be in violation of an outstanding order
prohibiting them from, among other matters, uniting facilities so as
to eliminate competition.

One respondent, a small company in the coin operatec1machine busi-
ness, desiring to be acquired by the other, a larger COl!11)imy in the same
industry, applied for clearance of the proposed acquisition under Com-
mission established procedures. It was reported that the smaller re-
spondent was in financial difl1culties to the point where it was ap-
proaching failure. Further reasons advanced to support the proposed
lnergel' IVere that demand for the product \ins on the decline, the
industry easy to enter, and reasonable efforts to locate another pur-
chaser had been unsuccessful.

OIi the basis of available information, the Commission advised that
if the smaller respondent sold its business to any company, the Com-
mission did not intend to initiate proceedings with regard to such sale.

(File :0;0. D-612cl , released Feb. 13 , 1968. ) (Opinion issued under au-
thority of Section 3.61 (c) of the Commission s Rules of Practice
(1967).

No. 176. P:remerger clearance: De minimis competitive effects.

The Commission issued an advisory opinion on November 29 1966,

in "hich a request for premerger clearance from liability uncleI' Sec-
tion 7 , amended Clayton Act , was approved permitting aequisition of
a company in financial distress.
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A dairy products processing company in financial difficulty desiring
to be acquired by a larger company in the same field applied for clear-
ance of the proposed acquisition. The companies competed to a, limited
extent; ho"\lever the applicant had losses for a number of years , could
not obtain long term fulancing and had made numerous unsuccessful
attempts to sell to others. 

The requesting party was ach-ised that, relying on his representa-
tions as to the hopeless financial eondition and unsuccessful efforts to
sell , the Commission would not ehallenge the proposed acquisition 
it were consummated. (File No. 671 0615, released Feb. 13 , 1968.

No. 177. Compliance interpretation of request for premerger
clearance: Imminent insolvency.

The COll11nission issued an opinion February 14, 1964, in connec-
tion with a request for advice as to whether a proposed merger, if con-
sllll1Jnated , ,youlcl be in ,-iolation of fill outstanding order prohibiting
the acquiring cOlnpany from makiilg certain acquisitions.

A small company manufacturing food products applied for cJeaTanee
of its acquisition by a larger produeer engaged in operations in the
same product line. The larger producer was subject to a Commission
order prohibiting certain acquisitions for a designated period of time
,yithout prior Commission apprm-al.

Both producers competed in the same general trading area. It "\Ias 
prese.nted that the smaller company 'Tas in imminent danger of in-
sohency and that it had exhausted every possibility of locating another
purc.haser withant success.

On the basis of aT ail able information , but primarily beeause. of the
equities affecting the smaller eompan;(s position in the industry, the
Commission gaTe its apprm' al to the proposed acquisition. (File No.

6651 , released Feb. 1:3 , 1968. ) (Opinion issuedlmdm' authority of
Section 3. 61(c) of the Conllnission s Rules of Practice (1967).

No. 178. Compliance interpretation of request for premerger
clearance: Denied, other purchasers available.

The Commission issued an opinion April 2 , 1964 , in eonnec.tion with
a request for advice. as to whether a proposed merger~ if conslUl11nated
,Tould be in violation of an outstanding order prohibiting the 'acquir-
ing company from making certain acquisitions.

A large company in the food products field applied for clearance, of
its proposed acquisition of a smaller company engaged in operations
ill the. same product Ene. The larger company wns subject to a. Com-
mission order prohibiting certain acquisitions for a designated period
of time "\Iithout prior Commission approval.

Both companies ,,-ere in substantial competition in the saIne general
trading area. It was determined that other prospective purehasers were




