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(b) That the recipient is under no obligation either to
return the merchandise to the sender, or to preserve it intact,
and

(c) That he is required to pay for the merchandise only
if he decides to purchase it.

(6) Representing, directly or by implication, contrary to the
fact, that respondents will refer “accounts” to any other organi-
zation, attorney, or firm of attorneys for collection or for legal
action;

(7) Misrepresenting in any manner the legal consequences of
their mailees’ failure to pay for or return merchandise that has
been sent to said mailees without a prior order therefor or in
spite of specific directions from said mailees not to send such
merchandise; and

(8) Sending merchandise without first obtaining a specific
order therefor after respondents have been notified by the mailees
that shipments of unordered merchandise are to be discontinued.

It is ordered, That the hearing examiner’s initial decision and order,
as modified hereby, be, and they hereby are, adopted as the decision
and order of the Commission.

1t is further ordered, That respondents shall within sixty (60) days
after service upon them of this order, file with the Commission a
report, in writing, setting forth in detail the manner and form in which
they have complied with the order to cease and desist contained herein.

Commissioner Nicholson not participating for the reason that oral
argument vas heard prior to his taking the oath of office.

Ix Tize MATTER OF
JEWELL MYERS, INC.,, ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED-
ERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Docket C-1290. Complaint, Jan. 22, 1968—Dcc-isz"on-, Jan. 22, 1968

Consent order requiring a Memphis, Tenn., retail furrier to cease falsely adver-
tising and deceptively invoicing its fur products and failing to maintain
required records.

CoOMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fur Products Labeling Act, and by virtue of the authority
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vested in it by said Acts, the Federal Trade Commission, having reason
to believe that Jewell Myers, Inc., a corporation, and Mrs. Jewell
Myers, individually and as an officer of said corporation, hereinafter
‘referred to as respondents, have violated the provisions of said Acts
and the Rules and Regulations promulgated under the Fur Products
Labeling Act, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby issues
its complaint stating its charges in that respect as follows:

Paracrarr 1. Respondent Jewell Myers, Inc., is a corporation or-
ganized, existing and doing business under and by virtue of the laws
of the State of Tennessee.

Respondent Mrs. Jewell Myers is an officer of the corporate re-
'spondent. She formulates, directs and controls the acts, practices and
policies of the said corporate respondent including those hereinafter
‘set forth.

Respondents are retailers of fur products with their office and prin-
.cipal place of business located at 1781 Union Avenue, Memphis,
Tennessee.

Par. 2. Respondents are now, and for some time last past have been,
engaged in the introduction into commerce, and in the sale, adver-
tising, and offering for sale in commerce, and in the transportation
:and distribution in commerce, of fur products; and have sold, adver-
tised, offered for sale, transported and distributed fur products which
‘have been made in whole or in part of furs which have been shipped
and received in commerce, as the terms “commerce,” “fur” and “fur
product” are defined in the Fur Products Labeling Act.

Par. 8. Certain of said fur products were falsely and deceptively
invoiced by the respondents in that they were not invoiced as required
by Section 5(b) (1) of the Fur Products Labeling Act and the Rules
and Regulations promulgated under such Act.

Amoncr such falsely and deceptively invoiced fur products, but not
limited thereto, were fur products covered by invoices which failed to
show the true animal name of the fur used in any such fur product.

Par. 4. Certain of said fur products were falsely and deceptively in-
voiced in violation of the Fur Products Labeling Act in that they
were not invoiced in accordance with the Rules and Regulations pro-
mulgated thereunder inasmuch as the term “natural” was not used on
invoices to describe fur products which were not pointed, bleached,
dyed, tip-dyed, or otherwise artificially colored, in violation of Rule
19(g) of said Rules and Regulations.
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Par. 5, Certain of said fur products were falsely and deceptively ad-
vertised in violation of the Fur Products Labeling Act in that certain
advertisements intended to aid, promote and assist, directly or indi-
rectly, in the sale and offering for sale of such fur products were not in:
accordance with the provisions of Section 5(a) of the said Act.

Among and included in the aforesaid advertisements but not limited-
thereto, were advertisements of respondents which appeared in issues
of The Commercial Appeal, a newspaper published in the city of
Mempbhis, State of Tennessee and having a wide circulation in Tennes-
see and other States of the United States.

Among such false and deceptive advertisements but not limited
thereto, were advertisements of respondents which represented:
through such statments as “reductions 20% to 40%7” that prices of
fur products were reduced in direct proportion to the percentages:
stated from the former bona fide prices at which the respondents of-:
fered the fur products to the public on a regular basis for a reasonably
substantial period of time in the recent regular course of business and.
that the amount of said reductions afforded savings to the purchasers
of respondents’ products when in fact such prices were not reduced in
direct proportion to the said percentages stated and the represented.
savings were not thereby afforded to the said purchasers, in violation
of Section 5(a) (5) of the Fur Products Labeling Act.

Par. 6. By means of the aforesaid advertisements and others of
similar import and meaning not specifically referred to herein, re-
spondents falsely and deceptively advertised fur products in violation
of the Fur Products Labeling Act in that the said fur products were
not advertised in accordance with the Rules and Regulations promul-
gated thereunder inasmuch as the term “natural” was not used to
describe fur products which were not pointed, bleached, dyed, tip-dyed,
or otherwise artificially colored, in violation of Rule 19(g) of the Rules:
and Regulations.

" Pir. 7. In advertising fur products for sale, as aforesaid, respond-
ents made pricing claims and representations of the types covered by
subsections (a), (b), (¢) and (d) of Rule 44 of the Regulations under
the Fur Products Labeling Act. Respondents in making such claims
and representations failed to maintain full and adequate records dis-
closing the facts upon which such claims and representations were
based, in violation of Rule 44 (e) of said Rules and Regulations.

Par. 8. The aforesaid acts and practices of respondents, as herein
alleged, are in violation of the Fur Products Labeling Act and the
Rules and Regulations promulgated thereunder and constitute unfair
methods of competition and unfair and deceptive acts and practices.
in commerce under the Federal Trade Commission Act.
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The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Textiles and Furs
proposed to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondents with violation
of the Federal Trade Commission Act and the Fur Products Labeling
Act;and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by the
respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Commis-
sion’s Rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents have
violated the said Acts, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of thirty (30) days, now in further conformity with the
procedure preseribed in § 2.34(b) of its Rules, the Commission hereby
issues its complaint, makes the following jurisdictional findings, and
enters the following order: :

1. Respondent Jewell Myers, Inc., is a corporation organized, _
existing and doing business under and by virtue of the laws of the
State of Tennessee, with its office and principal place of business lo-
cated at 1731 Union Avenue, Memphis, Tennessee.

Respondent Mrs. Jewell Myers is an officer of said corporation and
her address is the same as that of said corporation.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
isin the public interest. '

‘ ORDER

It is ordered, That respondents Jewell Myers, Inc., a corporation,
and its officers, and Mrs. Jewell Myers, individually and as an officer
of said corporation, and respondents’ representatives, agents and em-
ployees, directly or through any corporate or other device, in connec-
tion with the introduction, into commerce, or the sale, advertising or
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offering for sale in commerce, or the transportation or distribution in
commerce, of any fur product; or in connection with the sale, adver-
tising, offering for sale, transportation or distribution of any fur prod-
uct which is made in whole or in part of fur which has been shipped
and received in commerce, as the terms “commerce,” “fur” and “fur
product” are defined in the Fur Products Labeling Act, do forthwith
cease and desist from :

A. Falsely or deceptively invoicing any fur product by :

1. Failing to furnish an invoice, as the term “invoice” is
defined in the Fur Products LabelingAct, showing in words
and figures plainly legible all the information required to be
disclosed by each of the subsections of Section 5(b) (1) of
the Fur Products Labeling Act.

2. Failing to set forth the term “natural” as part of the
information required to be disclosed on an invoice under the
Fur Products Labeling Act and Rules and Regulations
promulgated thereunder to describe such fur product which
1s not pointed, bleached, dved, tip-dved, or otherwise arti-
fically colored.

B. Falsely or deceptively advertising fur products through the
use of any advertisement, representation, public announcement or
notice which is intended to aid, promote or assist, directly or in-
directly, in the sale, or offering for sale of such fur products, and
which:

1. Misrepresents directly or by implication through per-
centage savings claims that the prices of such fur products
are reduced in direct proportion to the percentages stated
from the prices at which such fur products have been sold
or offered for sale in good faith by the respondents in the
recent regular course of their business, or otherwise misrep-
resents the price at which the fur products have been sold, or
offered for sale by respondents.

2. Falsely represents that savings are afforded to purchasers
of respondents’ fur products or misrepresents in any manner
the amount of savings available to the purchasers of such
fur products.

3. Fails to set forth the term “natural” as part of the in-
formation required to be disclosed in advertisements under the
Fur Products Labeling Act and the Rules and Regulations
promulgated thereunder to describe such fur products which
are not pointed, bleached, dyed, tip-dyed, or otherwise ar-
tificially colored.
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C. Failing to maintain full and adequate records disclosing the
facts upon which pricing claims and representations of the
types described in subsections (a), (b), (¢) and (d) of Rule 44 of
the Rules and Regulations promulgated under the Fur Products
Labeling Act, are based.

It is further ordered, That the respondents herein shall, within sixty
(60) days after service upon them of this order, file with the Com-
mission a report in writing setting forth in detail the manner and
form in which they have complied with this order.

Ix ™ MATTER oF
CENTER MOTORS, INC.,, ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 0-1291, Complaint, Jan, 23, 1968—Decision, Jan. 23, 1968

Consent order requiring a Washington, D.C., used car dealer to cease using bait
advertising and deceptive financing. '

CoarPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Center Motors, inc.,
a corporation, and Bernard L. Gordon, individually and as an officer
of said corporation, hereinafter referred to as respondents, have
violated the provisions of said Act, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public in-
terest, hereby issues its complaint stating its charges in that respect
as follows: _

Paragrare 1. Respondent Center Motors, Inc., is a corporation or-
ganized, existing and doing business under and by virtue of the laws
of the District of Columbia, with its principal office and place of
business located at 1333 Rhode Island Avenue, NW., in the city of
Washington, D.C.

Respondent Bernard L. Gordon is an individual and is an oflicer
of the corporate respondent. He formulates, directs and controls the
acts and practices of the corporate respondent, including the acts and
practices hereinafter set forth. His address is the same as that of the
corporate respondent.
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Par. 2. Respondents are now, and for some time last past have been,
engaged in the advertising, offering for sale, sale and distribution of
used automobiles to the public.

Par. 3. In the course and conduct of their business as aforesaid,
respondents now cause, and for some time last past have caused, their
said product, when sold, to be transported from their place of business
in the District of Columbia to purchasers thereof located in the District
of Columbia, and maintain, and at all times mentioned herein have
‘maintained, a substantial course of trade in said product in commerce,
as “commerce” is defined in the Federal Trade Commission Act.

Par. 4. In the course and conduct of their aforesaid business, and
for the purpose of inducing the purchase of their used automobiles,
respondents have mmde, and are now making, numerous statements
and representations in advertisements inserted in newspapers of in-
terstate circulation, of which the following are typical and illustrative,
but not all inclusive thereof:

$85 Down '64 Chevy $1185 S.S. Conv.

* * Ed # e £l

o

ONLY $95 DOWN'! ’63 OLDS STARFIRE COUPE $1095

* # * ® * ® *
85 Down DELIVERS 64 OLDS $1295 98 Convert.

Par. 5. By and through the use of the above-quoted statements and
representations, and others of similar import and meaning but not ex-
pressly set out herein, the respondents have represented, and are now
representmg directly or by implication, that:

. The offers set forth in said advertisements are bona fide offers to
ell the advertised automobiles at the prices and on the terms and con-
(Lhons stated.

2. The advertised mtomoblles will be financed on offer of the down
payment stated.

Par. 6. In truth and in fact: :

1. The offers set forth in said advertisements were not bona fide
offers to sell the advertised automobiles at the prices and on the terms
and conditions stated, but were made for the purpose of obtaining
leads to prospective customers. In a number of instances, the automo-
biles advertised were not in respondents’ possession at the time they
were advertised and were not available for purchase. Respondents’
salesmen informed prospective customers who responded to the ad-
vertisements that the automobiles advertised had been sold and di-
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rected the customers’ attention to automobiles selling at a higher
price. By these tactics, respondents and their salesmen attempted to
and frequently did sell higher priced automobiles.

2. The advertised automobiles were not financed on offer of the down
payment stated. Frequently the amount of down payment advertised
was insufficient and the customer was required to obtain a small loan
to make up the deficiency or balance between the amount advertised
and the amount actually required as down payment.

Therefore, the statements and representations as set forth in Para-
graphs Four and Five hereof were and are false, misleading and
deceptive,

Par. 7. In the course and conduct of their aforesaid business, and

-at all times mentioned herein, respondents have been, and now are, in
substantial competition, in commerce, with corporations, firms and
individuals in the sale of used automobiles of the same general kind
and nature as that sold by respondents.

Par. 8. The use by respondents of the aforesaid false, misleading
and deceptive statements, representations and practices has had, and
now has, the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representations were and are true and into the purchase of
substantial quantities of respondents’ product by reason of said erro-
neous and mistaken belief.

Par. 9. The aforesaid acts and practices of respondents, as herein
alleged, were and are all to the prejudice and injury of the public and
of respondents’ competitors and constituted, and now constitute, un-
fair methods of competition in commerce and unfair and deceptive
acts and practices in commerce in violation of Section 5 of the Federal
Trade Commission Act.

Deciston Axp ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with vio-
lation of the Federal Trade Commission Act, and the respondents
having been served with notice of said determination and with a copy
of the complaint the Commission intended to issue, together with a
proposed form of order; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the com-
plaint to issue herein, a statement that the signing of said agreement
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is for settlement purposes only and does not constitute an admission
by respondents that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Commis-
sion’s Rules; and

The Commission, having considered the agreement and having ac-
cepted same, and the agreement containing consent order having there-
upon been placed on the public record for a period of 30 days, now in
further conformity with the procedure prescribed in § 2.34(b) of its
Rules, the Commission hereby issues its complaint in the form con-
templated by said agreement, makes the following jurisdictional find-
ings, and enters the following order:

1. Respondent Center Motors, Inc., is a corporation organized, exist-
ing and doing business under and by virtue of the laws of the District
of Columbia, with its office and principal place of business located at
1333 Rhode Island Avenue, NW., in the city of Washington, D.C.

Respondent Bernard L. Gordon is an officer of said corporation, and
his addressis the same as that of said corporation.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

It is ordered, That respondents Center Motors, Inc., a corporation,
and its officers, and Bernard L. Gordon, individually and as an officer
of said corporation, and respondents’ agents, representatives and em-
ployees, directly or through any corporate or other device, in connec-
tion with the advertising, offering for sale, sale or distribution of used
automobiles or other products, in commerce, as “commerce” is defined
in the Federal Trade Commission Act, do forthwith cease and desist
from: '

1. Representing, directly or by implication, that any products
are offered for sale when such offer is not a bona fide offer to sell
such products.

2. Making representations purporting to offer merchandise for
sale when the purpose of the representation is not to sell the of-
fered merchandise but to obtain leads or prospects for the sale of
other merchandise at higher prices.

3. Representing, directly or by implication, that a product is
offered for sale when such product is not in respondents’ posses-
sion and available for purchase at the time of the offer.
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4. Misrepresenting, in any manner, the amount which will be
accepted as down payment,

5. Using any advertising, sales plan or procedure involving the

use of false, misleading or deceptive statements or representations.

1t is further ordered, That the respondent corporation shall forth-

with distribute a copy of this order to each of its operating divisions.

1t is further ordered, That the respondents herein shall, within

sixty (60) days after service upon them of this order, file with the

Commission a report in writing setting forth in detail the manner and
form in which they have complied with this order.

Ixn TE MATTER OF
JENS RISOM DESIGN, INC., ET AL.*

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
SECTION 2(&) OF THE CLAYTON ACT

Docket 8740. Complaint, July 21, 1967—Decision, Jan. 30, 1968

Consent order requiring a New York City furniture manufacturer, to cease dis-
criminating in price between customers who resell its furniture, in violation
of Section 2(a) of the Clayton Act.

COMPLAINT

The Federal Trade Commision, having reason to believe that Jens
Risom Design, Inc., and Jens Risom Design (California) Inc., the
parties respondent named in the caption hereof and hereinafter more
particularly designated and described, have violated and are now vio-
lating the provisions of subsection (a) of Section 2 of the Clayton Act
(U.S.C., Title 15, Section 13) as amended by the Robinson-Patman
Act, approved June 19, 1936, hereby issues its complaint, stating its
charges with respect thereto as follows:

Paracrapm 1. Respondent Jens Risom Design, Inc., is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of New York, with its principal office and place of busi-

" ness located at 444 Madison Avenue, New York, N.Y.

Par. 2. Respondent Jens Risom Design (California) Inc., is a cor-
poration organized, existing and doing business under and by virtue of
the laws of the State of Delaware, with its principal office and place

*Compliance of this order modified by order of March 20, 1968, p. 123 hereln. Order
setting date of compliance dated December 8, 1969.
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of business located at 444 Madison Avenue, New York, N.Y. Respond-
-ent Jens Risom Design (California) Inc., is wholly owned and con-
trolled by Jens Risom Design, Inc.

Par. 8. Respondents are now, and for many years last past have
been, engaged in the manufacture, sale and distribution of furniture
and furniture products. These products are sold to a large number
-of customers located throughout the United States and in foreign
lands. Sales of ‘these products are substantial, amounting to about $4
million per annum.

Par. 4. In the course and conduct of their business, respondents
have engaged and are now engaged in commerce, as “commerce” is
-defined in the Clayton Act. Respondents employ interstate means of
conummunication with their customers in the consununation of sales
and in the settling of accounts. Respondents ship, or cause to be
:shipped, their products from the States in which said products are
manufactured to their customers, or to purchasers from their custom-
ers, located in other States of the United States and the District of
Columbia . Thus, there is and has been, at all times mentioned herein,
a continuous course of trade in commerce in said products across State -
lines between respondents and their customers.

Pisr. 5. In the course and conduct of their business in commerce,
respondents have been and now are discriminating in price, directly
or indirectly, between different purchasers of their furniture and fur-
niture p"oducts of like grade and quality by selling said products at
higher prices to some purchasers than they sell said products to other
purchasers, many of whom have been and now are in competition with
‘the purchasers paying the higher prices.

Par. 6. Included among, but not limited to, the aforesaid discrimi-
nationsin price as above alleged, are the following :

For several yearslast past respondents have priced their line of prod-
‘ucts in terms of list prices. One class of respondents’ customers pur-
chases at said list prices less a discount of 40 percent while other classes
of customers purchase at list prices less discounts ranging up to 50-+-10
percent. Various members of each class of customers compete with each
.other and with various members of each of the other classes.

Par. 7. The effect of respondents’ discriminations in price as alleged
herein has been or may be substantially to lessen competition or tend to
-create a monopoly in the line of commerce in which respondents’ cus-
tomers are engaged, or to injure, destroy, or prevent competition
with purchasers from 1e°pondents who receive the benefit of such
discriminations, |

418-845—72 9
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Par. 8. The aforesaid acts and practices constitute violations of the
provisions of subsection (a) of Section 2 of the Clayton Act (U.S.C.,
Title 15, Section 13) as amended by  the Robinson-Patman Act,
approved June 19, 1936.

Drecrsion axp ORDER

The Commission having issued its complaint in this proceeding on
July 28, 1967, charging the respondents named in the caption hereof
with violation of Section 2(a) of the Clayton Act, as amended and said
respondents having been served with a copy of that complaint : and

The respondents having thereafter filed a request pursuant to
§2.34(d) of the Rulesto have the matter withdrawn from adjudication
and the Commission having granted that request by its order dated
October 23,1967 ; and

The respondents and counsel for the Commission having executed
an agreement containing an admission by respondents of all the juris-
dictional facts set forth in the said complaint which had been issued,
a statement that the signing of said agreement is for settlement pur-
poses only and does not constitute an admission by respondents that
the law has been violated as alleged in said complaint, and waivers and
other provisions as required by the Commission’s Rules; and

The Commission having considered the agreement and having ac-
cepted same, and the agreement containing consent order having there-
upon been placed on the public record for a period of 30 days. now in
further conformity with the procedure prescribed in § 2.34(b) of its
Rules, the Commission hereby issues its complaint in the form contem-
plated by said agreement, makes the following jurisdictional findings,
and enters the following order:

1. Respondent, Jens Risom Design, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the State
of New York, with its principal office and place of business located
at 444 Madison Avenue, in the city of New York, State of New York.

Respondent Jens Risom Design (California) Inc., is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of Delaware, with its principal office and place of business
located at 444 Madison Avenue, in the city of New York, State of New
York. Respondent Jens Risom Design (California) Inc., is wholly
owned and controlled by respondent Jens Risom Design, Inc.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents.
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[t is ordered, That respondents Jens Risom Design, Inc., a cor-
poration, and Jens Riscom Design (California) Inc., a corporation,
and their officers, representatives, agents, and employees, directly or
through any corporate or other device, in, or in connection with, the
offering for sale, sale, or distribution of furniture and furniture prod-
ucts in commerce, as “commerce” is defined in the Clayton Act, do
forthwith cease and desist from:

Discriminating, directly or indirectly, in the price of such
products of like grade and quality by selling to any purchaser at
net prices higher than the net prices charged any other purchaser
who in fact competes in the resale of such products with the pur-
chaser paying the higher price.

1t is further ordered, That the respondents herein shall, within sixty
(60) days after service upon them of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and form in
which they have complied with this order.

OgrpErR RULING ON RESPONDENTS’ PETITION FOR RECONSIDERATION AND
ReopeENING ProceEDING AND Mopiryineg THE Conaission’s Deci-
stoN. Marcu 20, 1968

 This matter having come on to be heard upon the petition for recon-
sideration filed by the respondents on February 23, 1968, requesting,
among other things, that the Commission reconsider and ‘withdraw the
decision and order which issued on January 30, 1968, and issue
a revised decision expressly providing that the order herein shall
become final in the manner provided in the agreement containing con-
sent order previously accepted by the Commission as the basis for dis-
position of this proceeding, and which petition further states that the
request for reconsideration is not opposed by complaint counsel ; and

The Commission being duly cognizant now as it was at the time of its
acceptance of such agreement containing consent order that Paragraph
7 thereof recites, among other things, th‘Lt the order to cease and desist
to be entered shall not become final within the meaning of the Clayton
‘Act, asamended, until the date of final disposition of the proceedings /n
the Matter of Enoll Associates, Inc., Docket No. 8549, then pending
on petition for review before the United States Court of Appeals for
the Seventh Cireuit [8 S.&D. 772]; and
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The Commission heing of the view that it is appropriate that the
decigion herein should contain express reference to the aforzsaid
agreement provision to the end that the accord in that respect be more
clearly evident in the decision and the Commission having additionally
determined that the order should not contain the customary direc-
tion for submission of a report of compliance with the order and that
this proceeding should be reopened for the purpose of modifying and
altering the decision and order in those respects:

It is therefore ordered. That this proceeding be, and it hereby
iz, reopened.

It is further ordered, That the third paragraph of the Commis-
sion’s decision be, and it hereby is, stricken and the following inserted
in lieu thereof.

The respondents and counsel for the Commission having exe-
cuted an agreement containing an admission by respondents of all
the jurisdictional facts set forth in the said complaint which had
been issued, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission
by respondents that the law has been violated as alleged in said
complaint, and waivers and other provisions as required by the
Commission’s Rules, and which agreement further provides that
the order contained therein shall become final, within the mean-
ing of the Clayton Act, as amended. on the date of final disposi-
tion of the proceedings In the Matter of Knoll Associates, Inc.,
Docket No. 8549, now pending on petition for review before the
United States Court of Appeals for the Seventh Cirenit: and

It is further ordered, That the second paragraph of the Commis-
sion’s order which directs the filing of a report of compliance be, and
it hereby is, stricken.

Ix tHE MATTER OF

ALEX KIRSCHNER traving as KIRSCHNER BRUSH
COMPANY

CONSENT ORDER. ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED-
ERAL TRADE COMMISSION ACT

Décket C-1292. Complaint, Jan. 30, 1968—Decision, Jan. 30, 1968

Consent order requiring a New York City paint and varnish brush manufacturer
to cease misrepresenting the true composition of the bristles used in its
brushes and using the word “Chinese” for bristles not originating in that
country.
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Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Alex Kirschner, an
individual trading and doing business as Kirschner Brush Company,
hereinafter referred to as respondent, has violated the provisions
of sald Act, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby
iseues its complaint stating its charges in that respect as follows

Paracraru 1. Respondent Alex Kirschner is an individual, trading
and doing business as Kirschner Brush Company, with his principal
office and place of business located at 58 West 15th Street, New York,
New York.

Par. 2. Respondent is now, and for some time last past has been,
engaged in the manufacture, offering for sale, sale and distribution of
paint and varnish brushes and other products to distributors and ve-
tailers for resale to the public.

Par. 3. In the course and conduct of his business, respondent now
causes, and for some time last past has caused, his said products, when
sold, to be shipped from his place of business in the State of New
York to purchasers thereof located in various other States of the
United States, and maintains, and at all times mentioned herein has
maintained, a substantial course of trade in said products in com-
merce, as “commerce” is defined in the Federal Trade Commission
Act.

Par. 4. In the course and conduct of his business, and for the pur-
pose of inducing the purchase of his products, respondent has made
numerous representations concerning the quality, composition and
origin of his products by the following methods and means:

(1) The handles or ferrules of certain of respondent’s brushes are
marked or stamped with the words “Pure Chinese Bristle.” Respond-
ent thereby represents, directly or by implication, that the brushing
part of said brushes is composed entirely of hog or swine bristle (here-
inafter referred to as bristle) imported from China.

(2) The handles or ferrules of certain of respondent’s hrushes are
marked or stamped with the words “All Pure Bristle.” Respondent
thereby represents, directly or by implication, that the brushing part
of said brushes is composed entirely of bristle.

1*ar. 5. In truth and in fact:

(1) The brushing part of respondent’s brushes marked or stamped
“Pure Chinese Bristle” is not composed entirely of bristle imported
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from China. The brushing part of said brushes is composed of a
mixture of bristle obtained from various sources, or in some instances
of a mixture or combination of bristle and other material.

{2) The brushing part of respondent’s brushes marked or stamped
“All Pure Bristle” is not composed entirely of bristle. The brushing
part of said brushes is composed of a mixture or combination of bristle
and other material.

Therefore, the aforesaid statements and representations as set forth
in Paragraph Four hereof were, and are, false, misleading and
decentive,

Pir. 6. When the brushing part of paint and varnish hrushes is
composed of a mixture or combination of bristle and other material
which has the appearance of bristle, such hrushes are readily accepted
by the purchasing public as having brushing parts composed entirely
of bristle in the absence of any disclosure to the contrary, a fact of
which the Commission takes official notice.

There is a preference among the purchasing public for paint and
varnish brushes having a brushing part composed entirely of bristle
as contrasted with brushes having a Dbrushing part made with a
combination or mixture of bristie and other material, a fact of which
the Commission also takes official notice.

‘Respondent’s failure to diselose on paint and varnish brushes hav-
ing a brushing part composed of a mixture of bristle and other ma-
terial, all constituent materials, in the order of their predominance,
by means of a legible marking or stamping on the handles or ferrules
of said brushes is therefore to the prejudice and injury of the pur-
chasing public.

Par. 7. By the practices as set forth in Paragraphs Four, Five and
Six hereof, respondent places in the hands of retailers the means and
instrumentalities by and through which they may mislead and deceive
the public as to the quality and composition of said brushes and as to
the origin of the bristle of which the brushing part of said brushes is
made.

Psr. 8. The use by respondents of the aforesaid false, misleading
and deceptive statements, representations and practices has had, and
now has, the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representations were and are true and into the purchase
of substantial quantities of respondent’s products by reason of said
erroneous and mistalken belief.

Pir. 9. The aforesaid acts and practices of respondent, as herein
alleged, were and are all to the prejudice and injury of the public and
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of respondent’s competitors and constituted, and now constitute, un-
fair methods of competition in commerce and unfair and deceptive acts
and practices in commerce, in violation of Section 5 of the Federal

Trade Commission Act.
Drcision AxD ORDER

The Commission having heretofore determined to issue its complaint
charging the respondent named in the caption hereof with viclation of
the Federal Trade Commission Act, and the respondent having been
served with notice of said determination and with a copy of the com-
plaint the Commission intended to issue, together with a proposed form
of order; and

The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the complaint
to issue herein, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such complaint,
and waivers and other provisions as required by the Commission’s
Rules; and :

The Commission having considered the agreement and having ac-
cepted same, and the agreement containing consent order having
thereupon been placed on the public record for a period of 30 days,
now 1n further conformity with the procedure prescribed in § 2.34(b)
of its Rules, the Commission hereby issues its complaint in the form
contemplated by said agreement, makes the following jurisdictional
findings, and enters the following order:

1. Respondent Alex Kirschner is an individual trading and doing
business as Kirschner Brush Company with his office and principal
place of business located at 58 West 15th Street, in the city of New
York. State of New York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

{1 s ordered, That respondent Alex Kirschner, an individual trading
and doing business as Kirschner Brush Company, or under any other
trade name or names, and respondent’s agents, representatives and em-
ployees, directly or through any corporate or other device, in connec-
tion with the offering for sale, sale or distribution of paint or varnish
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brushes or other products, in commerce, as “commerce” is defined in the
Federal Trade Commission Act, do forthwith cease and desist from:

(1) Offering for sale or selling brushes having a brushing part
composed in part of bristle of the hog or swine and in part of
material other than such bristle but which has the appearance of
bristle without truthfully deseribing, in the order of their pre-
dominance, all constituent materials by means of a legible marking-
or stamping on the handle or ferrule of the brush of such size,
conspicuousness and degree of permanency as to be noticeable and
readable upon casual inspection when the brush is offered for sale
to consumer purchasers.

(2) Using the word “Chinese” or any other word of similar
import or meaning, either alone or in conjunction with other
words, to designate or refer to bristle of the hog or swine not
imported from China; or misrepresenting, in any manner, the
origin of respondent’s brushes or the bristle or any other compo-
nent of said brushes.

(8) Using the words “All Pure Bristle” or any other words or
term of similar import or meaning, either alone or in conjunction
with other words to designate describe or refer to any brush
which does not have a brushing part composed wholly of the
bristle of the hog or swine; or misrepresenting in any manner
the composition of respondent’s brushes.

(4) Placing in the hands of others the means or instrumentali-
ties whereby they may mislead the public as to any of the matters
or things prohibited in Paragraphs 1, 2 and 3 hereof.

It is further ordered, That the respondent herein shall, within sixty
(60) days after service upon him of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and form in:
which he has complied with this order.

Ix TgE MATTER OF

FAIRWAY MANUFACTURING COMPANY TRADING AS
FAIRWAY-SHANE CO. ET AL,

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION
OF THE FEDERAL TRADE COMMISSION ACT
Docket (C-1293. Complaint, Feb. 1, 1968—Decision, Feb. 1, 1968

Consent order requiring a St. Louis, Mo., distributor of souvenirs and novelties,
to cease misrepresenting that any of its products are authentic handerafted
Indian articles and failing to disclose the foreign origin of its merchandise,
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COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Fairway Manufac-
turing Company, a corporation, trading and doing business as Fair-
way-Shane Co., and formerly trading and doing business as Leroy
Shane, Inc., and Eugene J. Fishgoll and Philip Sternberg, individ-
ually and as officers of said corporation hereinafter referred to as
1espondents have violated the provisions of said Act, and it appear-
ing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint, stating its
charges in that respect as follows:

Piraerapm 1. Respondent Fairway Manufacturing Company is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Missouri, with its office and prin-
cipal place of business located at 4363 Duncan Avenue, St. Louis,
Missouri 63110.

Respondents Eugene J. Fishgoll and Philip Sternberg are indi-
viduals and officers of the corporate respondent. They formulate,
direct and control the acts and practices of the corporate respond-
ent, including the acts and practices hereinafter set forth. The ad-
dress of said Eugene J. Fishgoll is the same as that of the corporate
respondent. The address of Phlhp Sternbercr is 27 Sixteenth Street,
NE., Rochester, Minnesota.

Re:pondent Fairway Manufacturing Company trades and does
business under the name Fairway-Shane Co. and formerly traded and
did business under the name Leroy Shane, Inc., with addresses at 27
Sixteenth Street; NE., Rochester, Minnesota.

Par. 2 Respondent:. are novw, and for some time last past have been,
engaged in the advertising, oﬁ’emno for sale, sale and distribution of
curios, souvenirs, gifts, novelties and toys to retailers and dealers for
resale to members of the purchasing public.

Par. 8. In the course and conduct of their aforesaid business, the
respondents now cause, and for some time last past have caused, their

said merchandise, when sold, to be shipped to purchasers thereot
located in various States of the United States other than the States of
Missouri and M innesota, and maintain, and at all times mentioned
herein have maintained, a su DSt"llltl‘ll course of trade in said mer-
chandige in commerce, as © ‘commerce” 1s defined in the Federal Trade

Comumission Act.



130 FEDERAL TRADE COMMISSION DECISIONS:

Complaint 73 T.T.C.

Par. 4. Respondents, in the course and conduct of their aforesaid
business, and for the purpose of inducing the purchase of their said
merchandise, have made use of signs, symbols, markings and depic-
tions that have an ethnic significance associated with the American
Indian and have used certain words, phrases, statements, and rep-
resentations, directly or by implication, in catalogs, labels, trade
journals and other media with respect to the source and production
of said merchandise.

Typical and illustrative of said statements and representations, but
not all inclusive thereof, are the following :

Indian.

Indian Items.

Hand Beaded.

Hand Made of Genuine Birch.

Indian Made Totem Poles Hand Crafted.
Genuine Indian Hand Made.

Indian Traders. '

Par. 5. By and through the use of said signs, symbols, and markings
and said statements and representations, and others of similar import
and meaning, but not specifically set out herein, and particularly when
used and associated with typical American Indian products such as
tom-toms, totem poles, beaded products, pottery and the like respond-
ents represent, and have represented, directly or by implication:

1. That certain of respondents’ merchandise is authentic and genuine
American Indian products.

2. That certain of respondents’ merchandise is handmade or hand-
crafted by American Indians.

Par. 6. Intruth and in fact:

1. Such products are not genuine and authentic American Indian
Products; but on the contrary certain of said products are made in
W"hole or in substantial part in Hong Kong, Japan or some other for-
elgn country.

2. Such merchandise is not handmade or handcrafted by Ameri-
can Indians and certain of said merchandise is not handmade or hand-
crafted by anyone else.

Therefore, the statements and representations set forth in Para-
graphs Four and Five hereof, were and are false, misleading and
deceptive. -

Par. 7. Much of the merchandise sold and distributed by the re-
spondents is manufactured in and imported from foreign countries,
including Japan and Hong Kong. Respondents said foreign made
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merchandise bears markings indicating its manufacture in and im-
portation from Japan and Hong Kong. However, in many instances,
the markings are so small and placed in such an inconspicuous place
that this fact is not readily discernible by the public.

Furthermore, much of said foreign made merchandise bears mark-
ings and symbols hereinabove described and is of the kind and char-
acter associated with the American Indian so as to constitute an
affirmative representation that said merchandise is of a domestic origin.

Par. 8. In the absence of a clear and conspicuous disclosure that mer-
chandise, including curios, novelties and toys of the type sold by
respondents, is of a foreign origin and by the use of the markings, sym-
bols, statements and representations set forth in Paragraph Four
hereof, the public believes and understands that such merchandise has
been made by American Indians.

As to merchandise, such as that of the respondents, which simulates
the products and crafts of the American Indians, a substantial portion
of the purchasing public has an assumption that the same has been
made by American Indians.

The respondents’ failure to clearly and conspicuously disclose the
country of origin of said merchandise and their affirmative false, mis-
leading and deceptive statements and representations, with respect to
the country of origin thereof is, therefore, to the prejudice and injury
of the purchasing public.

Par. 9. By the aforesaid practices, respondents place in the hands of
retailers and others the means and instrumentalities by and through
which they may deceive and mislead the purchasing public as to the
source, nature, and identity of respondents’ merchandise.

Par. 10. In the conduct of their business, and at all times mentioned
herein, respondents have been in substantial competition, in commerce,
with corporations, firms and individuals in the sale of curios, souve-
nirs, gifts, novelties and toys of the same general kind and nature as
those sold by respondents.

Par. 11. The use by the respondents of the aforesaid false, mislead-
ing and deceptive representations, statements and practices has had,
and now has, the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said repre-
sentations and statements were and are true and into the purchase of
substantial quantities of respondents’ products by reason of said
erroneous and mistaken belief.

Par. 12. The aforesaid acts and practices of respondents, as herein
alleged, were and are all to the prejudice and injury of the public and
of respondents’ competitors and constituted, and now constitute, unfair
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methods of competition in commerce and unfair and deceptive acts and
practices in commerce, in violation of Section 5 of the Federal Trade
Commission Act.

Decistox aND ORrDER

The Commission having heretofore determined to issue its complaint
charging the respondents named in the caption hereof with violation of
the Federal Trade Commission Act, and the respondents having been
served with notice of said determination and with a copy of the com-
plaint the Commission intended to issue, together with a proposed form
of order; and

The respondents and counsel for the Commission having thereafter
executed an agreement concaining & consent order, an admission by the
respondents of all the jurisdictional facts set forth in the complaint to
issue herein, a statement that the signing of said agreement is for
settlement purposes onlv and does not constitute an admission by
respondents that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Commis-
sion’s Rules; and

The Commission having considered the agreement and having
accepted same, and the agreement containing consent order having
thereupon been placed on the public record for a period of 30 days,
now in further conformity with the procedure prescribed in § 2.34{b)
of its Rules, the Commission hereby issues its complaint in the form

contemplated by said agreement, makes the following jurisdictional
findings, and enters the following order:

1. Respondent Tairway Manufacturing Company is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of Missouri, with its office and principal place of business
located at 4563 Duncan Avenue, St. Louis, Missouri 63110.

Respondents Eugene J. Fishgoll and Philip Sternberg are officers
of said corporation. The address of respondent Eugene .J. Fishgoll is
the same as that of said corporation. The address of Philip Sternberg
is 27 Sixteenth Street, NE., Rochester, Minnesota.

Respondent Fairway Manufacturing Company trades and does busi-
ness under the name Fairway-Shane Co. and formerly traded and did
business under the name Leroy Shane, Inc., with address at 27 Six-
teenth Street, NE., Rochester, Minnesota.

9. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding is
in the public interest.
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ORDER

1t is ordered, That respondents Fairway Manufacturing Company, a
corporation, trading and doing business as Leroy Shane, Inc., or
Fairway-Shane Co., or under any other name or names, and its officers,
and Eugene J. Fishgoll and Philip Sternberg, individually and as ofii-
cers of said corporation, and respondents’ representatives, agents and
employees, directly or through any corporate or other device, in con-
nection with offering for sale, sale or distribution of curios, souvenirs,
gifts, novelties, toys or any other merchandise, in commerce, as “com-
merce” is defined in the Federal Trade Commission Act, do forthwith
cease and desist from: _

(1) Representing, directly or by implication, that any of
respondents’ merchandise is authentic or genuine American Indian
products; or that any of respondents’ merchandise is handmade or
handcrafted by American Indians or by anyone else: Provided,
however, That it shall be a defense in any enforcement proceeding
instituted hereunder for respondents to establish that an article of
merchandise represented as being handmade or handerafted in
whole or in part is in fact so made or crafted in the manner, to the
extent and by the persons of the nationality or ethnic group repre-
sented or implied: And provided further, That nothing herein-
above shall be construed to prohibit the use, in and of itself, of the
term “Indian Type” or the term “Indian Style” to refer to mer-
chandise typically associated with the American Indian.

(2) Placing in the hands of retailers, dealers or others the
means and instrumentalities by and through which they may mis-
lead or deceive the purchasing public concerning any merchan-
dise in the respects set out above.

(3) Offering for sale, selling or distributing merchandise of for-
eign origin without disclosing the country of origin by legible
marking or stamping on said merchandise or on a label or tag
affixed thereto, which is of such a degree of permanency as to
remain on or attached to the merchandise, in legible form, until
consummation of the consumer sale thereof, and of such conspic-
uousness as to be likely observed and read by purchasers and pros-
pective purchasers making casual inspection of the merchandise.

It4s further ordered, That the respondents herein shall, within sixty
(60) days after service upon them of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and form
in which they have complied with this order.
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Ix tae MATTER OF

SYDNEY N. FLOERSHEIM trapinc as FLOERSHEIM SALES
COMPANY, ETC.

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 8721. Complaint, Nov. ¥, 1966—Decision, Feb. 5, 1968

Order requiring a Los Angeles, Calif., distributor of skip tracer and debt collec-
tion forms, to cease selling false, misleading and deceptive skip tracer and
debt collection forms, and to cease misrepresenting that any of the forms have
leen approved by the Commission or the Courts.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Sydney N. Floer-
sheim, an individual, trading and doing business as Floersheim Sales
Company and National Research Company, hereinafter referred to as
respondent, has violated the provisions of said Act, and it appearing
to the Commission that a proceeding by it in respect thereof would be
in the public interest, hereby issues its complaint stating its charges in
that respect as follows:

Parscraru 1. Respondent Sydney N. Floersheim is an individual
trading and doing business under the name of Floersheim Sales Com-
pany and also under the name of National Research Company. The of-
fice and principal place of business of Floersheim Sales Company is
7319 Beverly Blvd., Los Angeles, California. The office and principal
place of business of National Research Company is 748 Washington
Building, Washington, D.C.

Pir. 2. Respondent is now, and for some time last past has been,
engaged in the business of preparing and selling printed forms and
other material for use in obtaining information about alleged delin-
quent debtors and in the collection of delinquent accounts. Respondent
causes said printed forms and other material, when sold, to be trans-
ported from his place of business located either in the State of Cali-
fornia or in the District of Columbia to purchasers thereof located in
various other States of the United States, and has sent and veceived
by means of the United States mail, letters. checks and documents to
and from States other than the State of California and the District of
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Columbia. Respondent maintains, and at all times hereinafter men-
tioned has maintained, a substantial course of trade in his said forms
and other material in commerce as “commerce” is defined in the Federal
Trade Commission Act.

£4R. 8. The said printed forms and other material, prepared by the
respondent and trausported as hereinbefore alleged, are intended to be
and are sold to collection agencies, finance and loan companies, mer-
chants who sell on installment accounts and others who have unpaid
accounts. The forms and cther material are designed and intended to be,
and are, used by said purchasers for the purpose of obtaining informa-
tion concerning the purchasers’ alleged debtors and in the collection
of delinquent accounts with the aid and assistance of respondent as
heveinafter set forth.

Par. 4. Said forms and material intended for the purpose of lo-
cating delinquent debtors whose present whereabouts is unknown, are
prepared in style and content to simulate official or governmental docu-
ments. In preparing said forms, the respondent has adopted a number
of fictitious and official sounding names among which, but not all
inclusive, are the following :

Claimants Information Questionnaire.

Current Employment Records.

(hange of Address.

Questionnaire.

Uirese forms all contain the address of 748 Washington Building,
ington 5, D.C., although none of the creditors or other persons
to whom these forms are sold and by whom they are used has an office
or place of business at that address.

The form entitled “Claimants Information Questionnaire™” has a
line at the top with a dollar sign at the beginning and sufficient room
tu insert an amount of money.

Said forms have printed thereon a statement disclosing the purpose
of the form and that it is not connected in anyway with the United
States Government. However, this statement is printed in such small
tyvpe and is so inconspicuous that it is likely to be unnoticed by the
recipient.

The respondent’s method of operation, as to these forms, was, and
ig, as follows: The printed forms, the envelopes in which the forms are
to be mailed and the return envelopes are shipped to the purchaser. The
envelope in which the form is to be mailed is a window envelope of a
brown color and very similar to those used by the United States Gov-
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ernment for some official purposes. The return address on the envelope
is “748 Washington Building, Washington 5, D.C.” This envelope
also has printed on the front “The Form Enclosed is Confidential. No
One Else May Open.” The return envelope has printed thereon one
of the titles hereinabove set forth and the address of “748 Washington
Building, Washington 5, D.C.” After the forms and the envelopes have
been received by the purchaser, he places the name and address of the
debtor or of a person who might know of the whereabouts of the debtor
on one of the forms and inserts the form and the reply envelope
in the window envelope. The envelopes and enclosures are then sent to
the respondent in bulk at the said Washington, D.C., address where
they are stamped with a postage machine bearing a Washington post-
mark and mailed by the respondent. If the addressee fills in the nec-
essary information and returns the form to the mailing address, in the
postage free reply envelcpe, the respondent sends the reply to the
purchaser of the forms unopened.

Par. 5. Fach of said forms and material sold for the purpose of
collecting delinquent accounts is prepared in style and content to
simulate official or government documents. In connection therewith,
respondent has adopted the name “Payment Demand,” the address
“748 Washington Building, Washington 5, D.C.,” and has printed on
said form the words “Notice mailed from Washington, D.C. by Pay-
ment Demand.” The respondent also causes to be printed on said forms
the alleged rights of a creditor to collect a judgment in the state in
which the debtor resides, which statement is sometimes incorrect.

The respondent’s method of operation, as to these forms, was, and
is, similar to that described in the last preceding paragraph, except
that no reply envelope is enclosed. Replies go directly to the creditor.

Par. 6. Through the use, jointly and severally, of (1) the words
and terms set forth in Paragraphs Four and Five, (2) the format and
phraseology of said forms and (3) the Washington, D.C., return ad-
dress and a Washington postmark, respondent represents and implies,
and places in the hands of the purchasers of his forms and other ina-
terials the means and instrumentalities whereby they represent and
imply to those to whom said forms are mailed, that the request for in-
formation or demand for payment is made by a governmental agency
or isto be used for official purposes.

Par. 7. In truth and in fact, the information is not requested for
any governmental agency or is not to be used for ofiicial purpeses and
the demand for payment is not made by any governmental or official
agency, but on the contrary, the sole business of respondent, conducted
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as aforesald, is to sell the various printed forms to others, to be used
by them for the purpose of obtaining information concerning alleged
delinquent debtors or for the purpose of obtaining payment of alleged
delinquent accounts. ‘

By selling and placing said forms in the hands of the purchasers,
respondent thereby furnishes such purchasers with the false, mislead-
ing and deceptive means and instrumentalities by and through which
they may obtain information as to delinquent debtors or the payment
of delinquent accounts by subterfuge.

Therefore, the statements, representations and practices as alleged
in Paragraphs Four, Five hereof are false, misleading and deceptive.

Par. 8. In the sales promotion literature for the forms described
in Paragraph Five hereof respondent represents, directly or by impli-
cation, that said forms have been determined by the Federal Trade
Commission to be in compliance with the requirements of the order to
cease and desist of the Federal Trade Commission in Docket No. 6236,
In the Matter of Mitchell S. Mohr, et al. [52 F.T.C. 1466], and that
sald forms have been approved by the Federal Trade Commission.

Par. 9. In truth and in fact, the forms set fortli in Paragraph Five
hereof were not in issue in Docket No. 6236 and the Federal Trade
Commission has never rendered any official determination that said
forms or similar collection forms sold by respondent are in compliance
with the requirements of said order to cease and desist or approving
said forms.

Therefore, the statements and representations set forth in Para-
graph Eight and the implications therefrom are false, misleading and
deceptive.

Par. 10. The use of said forms and other material as above set forth,
has had, and now has, the tendency and capacity to mislead and de-
ceive persons to whom said forms are sent into the erroneous and mis-
taken belief that the said representations and implications are true
and to induce the recipients thereof to supply information or to do
or perform acts which they might otherwise not have done.

Par. 11. The aforesaid acts and practices of respondent as herein
alleged, were, and are, all to the prejudice and injury of the public and
constituted, and now constitute, unfair and deceptive acts and prac-
tices in commerce, in violation of Section 5 of the Federal Trade
Commission Act.

Mr. Roy B. Pope supporting the complaint.
Mr. Murray M. Chotiner of Newport Beach, Calif,, for respondent.

418-345—72 10
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Respondent is the publisher (National Research Company, Wash-
ington, D.C.) and the seller (Floersheim Sales Company, Los Angeles,
Calif.) of so-called “skip-tracer” forms and also of collection forms,
each on IBM forms the size of checks, together with envelopes which
go with the forms.? These are sold to business concerns throughout the
country, referred to herein as creditors, who are in pursuit of debtors.
The creditors fill out the forms, return them to respondent in Wash-
ington, D.C., who mails them to the debtors or other persons in brown
window envelopes printed up with respondent’s address but no name,
and containing, ordinarily, a metered Washington postmark.

The complaint charges the respondent with unfair and deceptive acts
and practices within the meaning of Section 5 of the Federal Trade
Commission Act. No unfair methods of competition are alleged.

1 Photocopies of sample forms and envelopes are annexed to and made part of this
decision [p. 182].
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There are three main allegations as to subject matter:

Paragraph Four challenges the skip-tracer forms (and envelopes).

Paragraph Five challenges the collection forms (and envelopes).

(It also contains an incidental challenge of the correctness in all
states ® of a statement, on the collection forms, of creditors’ rights after
judgment). ‘
Paragraph Eight alleges misrepresentation by respondent in ad-
vertising to business concerns or creditors that the collection forms
have been determined by the Commission to be in compliance with a
prior order of the Commission (said prior order actually applying
-only to skip-tracer forms).

The challenged skip-tracer and collection forms are alleged in Four
and Five, respectively, on the facts stated therein, “to simulate official
or governmental documents.” Additional facts are stated therein, in
some detail, as “method of operation,” without stating, however, any
further conclusion.

Six and Seven, relating to both types of forms (and envelopes)
allege (Six) that through their use respondent represents and distrib-
utes instrumentalities representing that “the request for information
or demand for payment is made by a governmental agency or is to be
used for official purposes”; and further allege (Seven), after substan-
tially repeating the quoted words as to “governmental agency” and
“official purposes,” that this is false, and therefore the “statements,
representations and practices as alleged in Paragraphs Four, Five
hereof are false, misleading and deceptive.”

Ten follows the form of the usual “conclusion” paragraph of a Com-
mission complaint alleging “tendency and capacity to mislead and
deceive.” However, as developed at the prehearing conference held
herein, complaint counsel relies on Ten, and on the aforedescribed
statement of “method of operation” in Four and Five, to support a
further charge, to wit, of enabling creditors to misrepresent the exist-
ence of “third party authority” behind the forms, i.e., by using the
address of a third party, here the respondent, and certain names such
as “Payment Demand.” Such a charge, if present, might bring this case
within the pertinent Commission holding in the recent State COredit
Control Board case,’ referred to by complaint counsel at the prehearing
conference.

In this connection it may be noted here that there is a provision in
the suggested order accompanying the complaint prohibiting forms or

2 The complaint does not contain this limiting phrase “in all states.”
s In the Matter of S. Dean Slough, d.b.a. State Credit Control Board, D, 8661, Commission
-opinian, November 16, 1966, 70 F.T.C. 1318, 1348.
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envelopes from containing an address other than that at which the
creditor maintains a place of business, or which is mailed from a post
office other than one where the creditor has a place of business.

Respondent herein strongly contests the charge of misrepresentation
of governmenta! or official authority.

Respondent also contends that the issue of third party authority, or
the use of a third party address, goes bevond the issues proposed by
the complaint or contained in any charge stated therein, and further
contends, by implication, that, if this is so, no order which may be
issued under this complaint may be widened so as to include a prohibi-
tion in respect to third party authority or use of a third party address
(or mailing from Washington).

Respondent also contests the charge of misrepresenting that the col-
lection forms are in compliance with the Commission’s prior order. i.e.,
by his proof that the collection forms were submitted as part of the
showing of compliance with the Commission’s prior order relating to
skip-fracer forms. Respondent also contests the incidental allegation
that the statement of rights of creditors to collect a judgement. as set
forth on the collection forms, is not correet in all States.

Both sides, definitely including the respondent, were unusually co-
operative in prehearing conference proceedings herein, with the re-
sult that there was substantial expedition, particularly in connection
vith the charge of simulating governmental or official authority.

As to the existence in the complaint of any chavge of misrepresenta-
tion as to third party authority or use of a third party address. com-
plaint counsel stated at the prehearing conference that he relied on the
facts as alleged in Four and Five of the complaint, and the general
allegation of deception in Ten, as veferred to above. However, he
finaliy stated at the conference that he would move to amend the com-
plaint to include such a charge (Tr. 33, 1. 1-3). The examiner stated
that he would give him leave to make such a motion (Tr. 35, 1. 4). in-
tending to certify the motion to the Commission as being within its sole
prerogative under its Rules and the Standard Camere case The
examiner also stated : “If you don’t make such a motion, I think I can
rule now—and I will rule—the issue is not in the case * * ** (Tr,
36, 1. 12).

It so happens, however. that complaint counsel, for reasons not
known to the examiner, uvltimately elected not to make the motion, and
has never made it. Under these circumstances the examiner now con-

+In the Uatter of Standard Camera Corporation, D. 8649, Commission opinion, Novem-
ber 7, 1963 [68 T.T.C. 1238, 1265]). Rules of Practice, Section 8.7(a) (1).
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cludes, after much deliberation, that he cannot hold that a charge of
misrepresentation as to third party authority or the use of a third party
address is alleged in the complaint. A contrary holding would, at the
very least, be unfair to respondent, who has been lulled into a sense
of security and deprived of possible proof, expert or otherwise, in
his behalf. Even if the complaint could possibly be construed to
allege such a charge, complaint counsel should be estopped from so
contending.

In this connection it may be noted that complaint counsel’s pro- .
posed findings and conclusions essentially and almost literally follow
the pertinent wording of the complaint and state no separate finding
or conclusion on misrepresentation as to third party authority. More-
over, his proposed order simply presents, without separate comment,
the aforementioned provisions in the suggested order accompanying
the complaint prohibiting a creditor from using an address not his
own or mailing from a post office not in his locality. It is true
that complaint counsel’s brief dwells liberally (pp. 6-7) on the Staze
Credit Control Board case, but it seems careful not to state actually
that the complaint in the present case contains a charge of third
person authority.

Nor does complaint counsel contend, or has he ever contended, that
provisions as to “third party authority” misrepresentation are jus-
tified in the order on the theory of broadening its scope for the
purpose of enforcing prohibitions therein in respect to “governmen-
tal authority” misrepresentation. The question of scope of order will
be diseussed toward the end of this decision.

The hearing proper was held in Los Angeles, lasting three days,
March 6,7 and 8.

Complaint counsel relied principally on the testimony of respond-
ent himself, and on the various exhibits. He states, quite correctly,
in his Proposed Findings (p. 1) that there “are substantially no dis-
puted questions of fact in this case.”

Respondent’s counsel also relied on the respondent himself as a
witness—although calling briefly one other witness in rebuttal on a
matter which the examiner regards as hardly implicating the respond-
ent, /.., the alleged inking out by a creditor of a portion of the “dis-
claimer” on one of the forms.’

Complaint connsel did call a number of witnesses other than re-
spondent, although perhaps not necessary to prove his case.

5 As to this rebuttal, see TR 837348,
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He called three attorneys as “expert” witnesses, in: a manner of
speaking, two of whom had some direct experience with the forms and
envelopes herein. He also called a number of public witnesses, i.e.,
debtors or others who received the forms and envelopes.®

One of the experts, a legal aid attorney, had had as a client one of
the debtor witnesses in this case. Another, a bar association attorney,.
had had no such actual experience with debtors or others.. The third,.
a former public defender counsel, had had such experience (but not
with any witness produced herein), i.e., Mrs, Bernstein, whose testi-
mony the examiner characterized as of little weight in any event:
(TR 280-81).

The examiner now grants respondent’s motion to strike the testi-
mony of the first two expert witnesses referred to here, that is, inso-
far as their testimony ventures opinions on the ultimate issues of
deception in this case. The examiner is certain that none of the opinions:
of any of the three “experts” are relied on by him in arriving at his
findings and conclusions herein as to deception, which are primarily
and squarely based on his personal inspection of the forms and
envelopes.

As to the various public witnesses, 4.c., debtors or others, their testi-
mony remains, of course, in the record. The testimony primarily serves
to corroborate the examiner’s findings or conclusions based on his own
inspection of the forms and envelopes. As a matter of law the testi-
mony is unnecessary, capacity to deceive being the test, not actual
deception.”

It is also true that the testimony of the public witnesses, and to some
extent that of the expert witnesses, tends to show that illiterate or un-
educated debtors are a substantial segment of the debtor community,
and, therefore demonstrates that they are deserving of due considera-
tion in determining what constitutes deception in attempting to collect
debts. This may be an answer, as contended by complaint counsel, to
the word “literate” used by the court in a prior decision ® absolving:
this respondent on a criminal contempt charge in connection with his
then skip-tracer forms. However, the matter is relatively unimportant
since the examiner's findings and conclusions of deception herein re-
late to deception of literates as well as illiterates.

The examiner at this time denies respondent’s motion to dismiss,
on which decision was reserved, and disposes of any other motions

¢ Referred to under Finding 10 and elsewhere,

7 Charles of the Ritz v. F.T.C., 143 F. 2d 676 (C.C.A. 2 1944). Goodman v, F.T.C., 24&
F. 23 584 (C.A. 9 1957).

8 In re Sydney Floersheim, 316 F. 2d 428, 427 (C.A. 8 1963).
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which may remain undecided so that they accord with and are con-
sistent with this decision.

FINDINGS OF FACT AND CONCLUSIONS

The following are the findings of fact and conclusions of fact in
this case. This duality follows the style of the complaint which inter-
mingles alleged facts and alleged conclusions of fact, particularly in
respect to alleged deception as to official or governmental authority.

All proposed findings and conclusions of fact not made or adopted
hereunder, or elsewhere in this decision, are disallowed and rejected,
although not necessarily for lack of proof.

Both complaint counsel and respondent’s counsel have conveniently
submitted proposed findings and conclusions closely following the
sequence of allegations and suballegations in the complaint. Accord-
ingly, the paragraph numbers of the complaint are inserted by the ex-
aminer, although only as subcaptions, in the below findings and
conclusions.

Since neither complaint counsel nor respondent’s counsel have
adopted the numbering used in the complaint, and respondent’s coun-
sel has used more detailed and extensive numbering than complaint
counsel, the examiner has adopted the following system of numbering :

The below findings and conclusions are numbered 1, 2, 3, 4, etc.,
corresponding to respondent’s proposed findings.

They are subdivided, however, by a limited number of subcaptions;
First, Second, Third, etec., corresponding to complaint counsel’s pro- .
posed findings—each subcaption also containing a reference to the:
complaint paragraph numbering One, Two, Three, etc., as above
indicated.

It is believed that this correlation of the numberings of both parties,
in their proposed findings, and the primary adoption of the respond-
ent’s numbering, together with the further correlation with the para-
graph numbers of the complaint, make possible here a close comparison
of each part of the complaint with each part of the proposed findings
of both complaint counsel and respondent’s counsel.

First (Re Complaint, Paragraph One)

1. Respondent, Sydney N. Floersheim, is an individual trading and
doing business under the name of Floersheim Sales Company and also-
under the name of National Research Company.

2. The office and principal place of business of Floersheim Sales
Company is 7319 Beverly Boulevard, Los Angeles, California.
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3. The office and principal place of business of National Research
Company is 748 Washington Building, Washington, D.C.

Auwthority
Par. One of complaint as admitted by Par. One of answer.

Second (Re Complaint, Paragraph Two)

4. Respondent is now, and for some time loug past has been, en-
gaged in the business of preparing and seiling printed forms and
other material (7.e., envelopes) for use in obtaining information about
alleged delinquent debtors, and in the collection of delinquent accounts.

Authority

The first sentence of Par. Two of the complaint as admitted by Par.
Tivo of the answer, except that the reference to envelopes is added here.

Third (Re Complaint, Paragraph Two)

5. Respondent causes said printed forms and other material when
sold to be transported from his place of business either in the State of
California or in the District of Columbia to purchasers thereof located
in various States of the United States, and various States and places
other than the State of California and the District of Columbia, and
has sent and received, by means of the United States mails, letters,
checks, and documents to and from States other than the State of Cali-
fornia and the District of Columbia.

(This finding uses “either” instead of “located either,” Z.e., in line 8.)

6. Respondent maintains, and at all times hereafter mentioned has
maintained, a substantial course of trade in the said forms and other
material in commerce, as “commerce” is defined in the Federal Trade
Commission Act.

Authority (for & and 6)

With slight clarification, the foregoing paragraphs 5 and 6 hereof
are the last two sentences of Par. Two of the complaint as admitted
by Par. Two of the answer,

Fourth (Re Complaint, Paragraph Three)

7. The said printed forms and other material, prepared by respond-
ent and transported by him, as hereinbefore set forth, are intended to
be, and are, sold to collection agencies, finance and loan companies,
merchants who sell on installment accounts, and others who have un-
paid accounts. :
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Authority

The first sentence of Par. Three of the complaint as admitted by
Par, Three of the answer.

For convenience, the purchasers may be referred to herein as credi-
tors, and alleged debtors may be referred to as debtors.

Fifth (Re Complaint, Paragraph Three)

8. The forms and other material (envelopes) are designed and in-
tended to be, and are used by said purchasers, or creditors, for the pur-
pose (a) of obtaining information concerning the purchasers’ alleged
debtors, and (b) in the collection of delinquent accounts with the aid
and assistance of respondent as hereinafter set forth.

9. Stated another way, said forms and material (envelopes) are in-
tended for the purpose (a) of locating delinquent debtors whose pres-
ent whereabouts is unknown or locating their places of employment, or
(b) to assist in the collection of delinquent accounts by informing
debtors to pay their unpaid obligations to their creditors by making
payment directly to the creditors.

Authority (for 8 and 9)

Par. 8 reflects the first sentence of Par. Three of the complaint,
and complaint counsel’s proposed finding. See CX 5-22, 27, 29-34, 36
and TR 78, 79. As an example of an envelope see CX 23 and 23A.

Par. 9 reflects proposed finding 9 of the respondent, and does not
seem to be in dispute.

Skip-Tracer Forms and Envelopes
Siwth (Re Complaint, Paragraph Four
, : ) gray

10. The forms and material (envelopes) designed to obtain infor-
mation as to debtors, to wit, the so-called “skip-tracer” forms and
envelopes, are as a matter of fact, as the hearing examiner here finds,
so prepared and constructed that, if used as contemplated and in the
regular course, they will simulate an official or governmental origin.

Awuthority ,

The examiner bases this conclusion of fact primarily on his own
inspection of the forms and envelopes, and on the method according to
which they are intended to be used.

In particular, the brown window envelopes, designed for mailing
forms (whether skip-tracer or collection) to debtors or others, simu-
late by themselves—as well as by the printing on them, the spread
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-eagle stamping, and the apparent contents—an official or governmental
-origin,
Authority

This conclusion of fact is based primarily on examiner’s own
inspection. See CX 28 and 23A.

Note that the same envelope used for the skip-tracer forms is used
for the collection forms (TR 802).

The finding above as to the misrepresentation as to governmental
or official origin by the brown window envelopes, and thus of general
misrepresentation of such origin, is corroborated by specific testimony
of public witnesses, some of them illiterate or not well educated.

Their testimony, as well as “expert” testimony, brings out the im-
portance, in determining whether or not there is misrepresentation,
-of the existence of a substantial segment of illiterate or uneducated
debtors, a matter of general knowledge in any event. Illiterate or un-
educated debtors and their families can also be led to misconstruing
enclosed forms tending to indicate governmental or official origin.

Howerver, even educated debtors or others can be deceived by the
-envelopes as to governmental or official origin. This is not only implied
in the examiner’s above-stated conclusion on his own inspection, but
“is corroborated by the testimony herein of a schoolteacher debtor.
Authority

The examiner, as above stated, bases this conclusion of fact primarily
on his own inspection of the envelopes. Compare CX 23 with a Treas-
ury Department envelope, CX 46.

Mzs. Gonzalez, a Mexican-American with eight or nine grades of ed-
ucation (TR 224), testified as to an envelope like CX 23 addressed to
her debtor husband that “it came from Washington, so I thought it was
from the Government” (TR 221). Mr. Haynes, a legal aid attorney,
‘testified that this type of impression is common with the uneducated
(TR 137).

The debtor husband of Mrs. Gonzalez testified through an interpreter
(TR 208). Manuel Gonzalez, another debtor, displayed very imper-
fect English in his testimony (TR 191-207). Disinterested testimony
indicatesthat this type of illiteracy is widespread.

® * & ] * # *

Asto an actual example of the effect on a defivitely educated recipi-
-ent—although the example is hardly needed to support the examiner’s
conclusion based on inspection—Mr. Blackley, a schoolteacher, testi-
‘fied that when he received the envelope in the mail he thought that it
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contained a G.I insurance check (TR 234) from Washington (TR
235), based, to be sure, on the prior receipt of G.I. checks (TR 236).

The envelopes, used. for either type of form, will be more fully de-
scribed below, after a description of the skip-tracer forms themselves,
as well as of return self-addressed envelopes enclosed with the skip-
tracer forms.

11. The skip-tracer forms, on IBM cards the size of a check, request
information in regard to the debtor. There are several different types of
theze forms, depending on the kind of information sought. The prom-
inent use of the word “Questionnaire” is common to a number of these
types. All of them express the request for information in an authorita-
tive way, with much emphasis on Washington, D.C., and Washington
Building, referred to more fully below.

The said forms, when mailed out in the brown window envelopes,
are accompained by smaller business reply envelopes (also brown) car-
rying a printed first class mail permit number, making a postage stamp
unnecessary. More particularly, the said return envelopes carry one of
‘the following printed names or designations as addressee (the particu-
lar one used being adapted to the particular skip-tracer form used) :

Claimants Information Questionnaire (CX 37).°

Current Employment Records (CX 35).

Change of Address (CX 28).

Although the respondent’s Washington address is used there is no
Turther name of addressee, and a typical return envelope will carry a
full printed return address as follows::

Claimant’s Information Questionnaire, 748 Washington Building, Washing-
‘ton 5, D.C, (CX 37).

12, It is obvious that the recipients, on opening the official-like
brown window envelopes, and viewing the Questionnaire forms, so
designated or not, and the cryptically addressed return envelopes,
may well consider the envelopes, forms, and return envelopes together
in getting an impression as to their meaning of the forms and return
-envelopes.

The complaint characterizes the name “Questionnaire,” appearing
on the skip-tracer forms, and the cryptic addressee names “Claim-
ants Information Questionnaire,” “Current Employment Records,”
and “Change of Address,” used on the return envelopes. The com-
plaint characterizes them as “fictitious and official sounding names”
(Par. Four), whereas complaint counsel’s Proposed Findings (Par.
Sixth) characterizes them merely as “fictitious names.”

? See CX 36, which is a skip-tracer form itself containing this heading.
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The ewwminer’s conclusion is that the said names or designations,
to wit '

Claimants Information Questionnaire.

Current Empioyment Records.

Change of Address,

Questionnaire.
are, but only in conjunction with the brown window envelopes as used,
official sounding, as alleged. or carry an official connotation. This con-
clusion as to being official sounding or having an official connotation
applies with less force to the use of “Questionnaire” by itself in some
of the types of these skip-tracer forms.

The examiner’s further conclusion is that the said names or desig-
nations are not fictitious, 7.e.. in any realistic sense for the purpose of
proving misrepresentation. Respondent testified (TR 805-06). and the
examiner believes, that the Post Office cleared the use of the names or
designations used on the return envelopes. It would be difficult for
the examiner to conclude that the Post Office approved the use of
“fictitious names.” Actually the names are realistic and functional.
Although they are not registered trade names (TR 69), and simply
were adopted for the purposes of the business (¢d.), this does not make
them deceptive. Moreover, the charge of using “fictitious” names goes
far beyond the basic and repeated charge in the complaint as to gov-
ernmental or official origin.

With the foregoing conclusion or conclusions, it will be possible to
consider, later in this decision, whether any ovder which issues in
this case may properly permit the use of these names or descriptions,
provided that there is a radical change in the brown window envelopes,
by way of color or otherwise.

Seventh (Re Complaint, Paragraph Four, Continued)

18. The skip-tracing forms contain the address of 748 Washington
Building, Washington 5, D.C. This address also appears as the for-
warding address on the brown window envelope in which the forms
are to be sent out to the debtors or others. It also appears on the return
envelope furnished by respondent at the same time, which is designed
for the return of the form, properly filled out, by the debtor or other
person.

Authority

See CX 27 through 37. The above happens to summarize the fuller
findings thereon immediately above.
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14. The creditors to whom the forms ave sold, and by whom they are
used, do not have offices or places of business at 748 Washington Build-
ing, Washington 5, D.C., which, as already stated, is the office of the
respondent, trading and doing business as National Research Company.
duthority

This is obvious, and respendent’s pertinent proposed finding is in
accord with this.

Ninth

15. The form entitled “Claimants Information Questionnaire” has
a line at the top with a dollar sign at the beginning, and sufficient room
toinsert an amount of money.
Awtiority

Se CX 36. This is precizely as alleged in the complaint and accepted
by respondent’s pertinent proposed finding. It is not too important a
matter, nor is the immediately following paragraph.

Lenth

The creditor inserts the amount of the debt where the dollar sign
appears, z.e., the amount of money which the creditor claims the debtor
is obligated to pay, and frequently does this with a mechanical check
writer.

Authority

TR 90. Respondent’s pertinent proposed finding is in accord, except

that it does not mention the mechanical check writer.

Eleventh

16. Said skip-tracer forms have printed thereon a statement dis-
closing that the purpose of the form is to obtain information concern-
ing a delinquent debtor and that it is not connected in any way with
any state or the United States Government. The statement reads:

The purpose of this card is to obtain information concerning a delinquent
debtor. and to further advise that this is not connected in any way with the
United States Government.

Authority

See CX 27, 29-34, and 86. Respondent’s proposed finding is in

accord. The examiner has added the above quotation.
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Tawelfth

17. The statement referred to in the last preceding finding, 7.c.,
that the requested information concerns a dehnquent debtor, and
that there is no governmental connection, is printed in such amall
type and is so inconspicuous that it is likely to be unnoticed by the
recipients, particularly if uneducated.

Authority

See CX 27, 29-34, and 36. The examiner makes this finding on
the basis of his own inspection of the skip-tracer forms. Actually
he had a hard time finding the statement on some of the forms.
The reference to uneducated recipients has some corroboration in
the testimony heretofore referred to on illiterate and uneducated
debtors.

Thirteenth

The respondent’s method of operation, as to the aforementioned
“skip-tracer” forms, is as follows:

18. The printed forms, the brown window envelopes in which the
forms are to be mailed, and the return envelopes above mentioned,
are shipped to the purchaser.

19. The brown window envelope, as already indicated, is, despite
respondent’s proposed finding to the contrary, very similar to en-
velopes used by the United States Government for some official
purposes. The similarity is reinforced by the form to be enclosed
therein which by size as well as texture and sometimes color, as
disclosed through the window envelope. gives the appearance of
being a check, and, in conjunction with the envelope, a Government.
check. The similarity is also reinforced by other considerations.

Authority

The said deceptiveness of the envelope is made clear by viewing
it, CX 23, with a skip-tracer form inside. See reinarks under Find-
ing of Fact 10. See also Finding of Fact 30 as to viewing (X 23
with a Payment Demand form inside.

20. It may well be true that certain envelopes ordered by re-
spondent were refused by him because he was of the opinien that
they were too similar to the color of the envelope used by the
United States Government. (TR 853 f.) However, this would seem
to corroborate the finding made here that respondent’s envelopes
have a sufficient similarity to United States Government envelopes
to confuse the public, or a substantial segment of the public here
concerned, as to the possible governmental origin of the envelopes.
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Moreover, the intent of respondent, except as it may bear on such.
issues as scope of any cease and desist order and of requisite public:
interest, is not in issue in this case. The issue is whether or notr
there is an unfair trade practice or deception as part of an unfair:
trade practice.

21. Respondent also testified (TR 33, 6) that the envelope used
by him was standard in color and is the cheapest ™ in price of all
envelopes that have come to his attention. This evidence, also, seems.
hardly relevant on the basic issue here. However, it does seem to
indicate that envelopes of a different shade of color than that used
herein were just as cheap, .., the same price. Respondent refrained
from testifying that a different color, such as white, would cost sub-
stantially more, or as to what the cost would be.

22. The return address on the envelope is “748 Washington Build-
ing, Washington 5, D.C.” This type of return address, with two-
references to “Washington,” reinforces the impression of a govern-
mental origin made by the envelope itself, particularly in the minds of
uneducated people or others to whom Washington is a remote and:
powerful capital city.

The envelope also has printed on the front, usually in the lower left--
hand side, in a prominent box, the statement, in three lines, to wit

The Form Enclosed is
Confidential
No One Else May Open

This statement also, whatever other purpose it may have, adds tc the
formality of the envelope and to the envelope's outward impression,
reinforced by several other considerations, of coming from the United
States Government.

Authority

See CX 23A, in which a collection (“Payment Demand”) form was
sent out. Respondent, as already pointed out, testified (TR 802, 1.6).
that the very same envelopes were used for skip-tracer forms.

23. The return envelope has printed thereon one of three of the
titles hereinabove set forth (Claimants Information Questionnaire;
Current Employment Records, and Change of Address), and the
address 748 Washington Building, Washington 5, D.C. This absence:
of a name, in any usual sense, of the addressee, tends to reinforce the:
potential impression, due to the envelope, that the inquiry comes
from, and the information is being returned to, an official source.. Re~

10 See TR 87.
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spondent testified (TR 305-06) that the appellations actually used
were approved by the United States Post Office for the purpose of
obtaining the first-class permit on these business veply envelopes.
However, again the issue is not respondent’s intent, but whether or
not the practice is unfair or may deceive. Moreover, the standards of
the Post Gffice Department approving such appellations can hardly
be compared with those of the Federal Trade Commission, charged
with mueh wider jurisdiction, comprehending unfair trade practices
and deception generally.

24. After the forms and envelopes have been received by the pur-
chaser, the purchaser places the name and address of the debtor, or of
a person who might know of the whereabouts-of the debtor, on one
of the forms and inserts the form and reply envelope in the window
envelope.

25. The envelopes and enclosures are then sent to the respondent
at the said Washington, D.C., address, where they are ordinarily
stamped by a postage machine with a Washington postmark, with a
prominent spread eagle (see CXX 23.\). They are mailed by the re-
spondent—although in some instances, it seems, the customers of
respondent use a regular five cent postage stamp (TR 308).

26. If the addressee, 7.¢.. the debtor or other person, fills in the in-
formation requested on the form and returns the form to the Wash-
ington, D.C., mailing address in the postage-free reply envelope, the
respondent opens the envelope. According to respondent’s testimony,
his office tabulates the results, destroys the envelopes, and sends the re-
plies to the purchasers of the forms, to wit, the creditors, and does not
so send the replies unopened, or at least sorts and returns them after
opening them.

Authority (for 18-26)

Paragraph Four of the complaint, as admitted by Par. Four of
the answer—except as to the alleged similarity of the envelopes
with government envelopes, as to the allegation that replies are
sent by respondent to the purchasers of the forms without being
opened by respondent, as to the allegation that names used in the
forms are official sounding, and as to the allegation that the dis-
claimer in the forms is in such small type as to be inconspicuous.

See also TR 80-82; 89, 397.

The examiner in construing the forms and envelopes relies on his
own observation and examination.
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Collection Forms and Envelopes
Fourteenth (Re Complaint, Paragraph Five)

97 The forms and material (envelopes) sold for the purpose of
collecting delinquent accounts, to wit, the so-called “Payment
Demand” forms and material (envelopes) are as a matter of fact,
as the hearing examiner finds, so prepared and constructed that, if
used as contemplated in the regular course, they as a whole simu-
late an official or governmental origin. The forms themselves do,
to be sure, in large measure, but not entirely, tend to dissipate the
simulation. The brown window envelopes to be sent to debtors (the
same as those sent for “skip-tracer” purposes), and as used by cred-
itors to enclose the forms, definitely simulate an official or gov-
ernmental origin and thus announce the forms as being of the
same origin. ;

28. In connection therewith, respondent has adopted the name.
or description “Payment Demand,” uses the address “748 Wash-
ington Building, Washington 5, D.C.,” and has printed on the
forms themselves the words “Notice Mailed from Washington, D.C.
by Payment Demand.” The said “Payment Demand” forms are
printed on standard IBM cards and each is the size of a Govern-
ment check (as is the skip-tracer form). '

29. The respondent also causes to be printed on these “Payment
Demand” forms the alleged rights of a creditor to collect a judg-
ment in the State in which the debtor resides, stating, however, that
it 1s “Subject to the Laws of the * * * the creditor inserting the
name of the State in which the debtor resides. The statement is
that a creditor may request an attorney to attach-after judgment
specified property, as well as earnings, commission, and salary.

The complaint (Par. Five) alleges that the “statement is some-
times incorrect.” Complaint counsel's brief (p. 5) states: “What
the pleader had in mind was that all states do not have garnishee
laws for wages and earnings.” The brief, without pinpointing any
inaccuracy, simply refers to a compilation of the laws of the vari-
ous States received in evidence as CX 56 A-V.

Inasmuch as (a) the statement contained on the forms is made
subject to the law of the particular State involved, (b) the com-
plaint counsel has not deemed the matter of sufficient importance
to pinpoint the States as to which the law has been allegedly mis-
stated, and how, and since (c) cursory examination of CX A-V

418-345—T72—--11
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reveals only occasional and atypical variation from general State
law, the examiner is of the opinion that the matter of alleged
misstatement of the law by respondent on the “Payment Demand”
forms is not too important, is perhaps in the de minimis category,
and also in the field of minor mistake as to detail rather than
actionable misrepresentation.

Authority (for 27-29)

Paragraph Five of the complaint as admitted by Par. Five of
the answer, except that the respondent denies that the forms and
‘material simulate official or governmental documents, or origin,
and claims that the information relating to the rights of a credi-
tor to collect a judgment is correct to his best information and
belief.

Fifteenth (Re Complaint, Paragraph Five)

30. The respondent’s method of operation as to these collection
or “Payment Demand”™ forms was, and ig, similar to that deseribed
above as to the skip-tracing forms—except that no reply envelopes
are furnished by respondent, i.e., for return by the recipients. Replies
go directly to the creditors, except in isolated instances where they
are sent to the respondent in Washington, i.e., 748 Washington Build-
ing, Washington 5, D.C.

Authority

Paragraph Five of the complaint as admitted by Par. Five of the
answer, but somewhat qualified, Z.e., as to isolated replies, as to which
respondent testified. Respondent’s Proposed Finding 30 is in accord
with the qualification. See also TR 90-91.

Despite the above-stated similarity in operation to skip-tracer
forms, the method of operation as to “Payment Demand” forms may,
for the purpose of clarity, be detailed as follows:

The printed forms and the brown window envelopes in which the
forms are to be mailed are shipped by respondent to the purchaser.
(As already indicated, no return envelopes are used in the “Payment
Demand” operation.)

The brown window envelopes, as already stated, are identical to
those used in the skip-tracing operation (TR 801-02). As already
found, these envelopes are very similar to envelopes used by the
United States Government for some official purposes. The similarity
is reinforced by the glossy texture of the form enclosed, and often
its color (green being used now), as disclosed through the window
envelope, giving the appearance of a Government check. (This is
demonstrated by viewing CX 13 as contained in CX23, the envelope.)
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As already referred to, Mr. Blackley, a schoolteacher debtor, thought
before opening the envelope that it contained a G.I. dividend check
(TR 234).

The return address on the envelope, 748 Washington Building,
Washington 5, D.C.,” also serves to reinforce the impression of Gov-
ernment origin made by the envelope itself, particularly in the minds
of uneducated people in remote areas. The prominent boxed statement
on the envelope, “The Form Enclosed is Confidential No One Else
May Open,” strengthens this impression. The metered stamping, with
its spread eagle, which appears on the envelopes going out to debtors
also strengthens this impression, at least for uneducated recipients,
although it may alert, to some extent, ordinary recipients.

Since there are no return envelopes in connection with the collec-
tion of “Payment Demand” forms, obviously no finding or observa-
tion is necessary in respect to these forms as to any unfair practice or
deception connected with return envelopes.

After the forms and envelopes (4.e., the forwarding envelopes) have
been received, the purchaser, or creditor, fills out the forms, stating the
demand for the payment of the amount of indebtedness and stating
the creditor’s name and address, as well as the debtor’s name and ad-
dress, swvhich will appear through the window envelépe. The creditor
also fills in on each form the name of the state in which the debtor
resides, ¢.e., in connection with the notice that attachment after judg-
ment is possible, subject to the laws of the state. »

The envelopes and enclosed forms are then sent to respondent at his
Washington, D.C., address, where they are automatically stamped by
a postage machine with the Washington postmark and spread eagle,
and mailed, exactly as are the skip-tracer forms and envelopes.

The answers, including any enclosed checks or other payments, are
received by the creditors directly, except in isolated instances where
the debtor writes directly to respondent at respondent’s Washington
address. '

31. Whatever the relevancy herein, the testimony or showing is that
there is a corporation known as Payment Demand, Inc., organized in
the District of Columbia since the filing of the complaint herein, and
that a contract is contemplated between Payment Demand, Inc., and
Floersheim Sales Company whereby Floersheim Sales Company will
be the exclusive sales agent for the collection of “Payment Demand”
forms to be published by Payment Demand, Inec. (Respondent’s
Proposed Finding 31, as supported by testimony and statements in
the record.) 1

2t 8ee TR 70, 71, ete.
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Unfair Effect of Both Types

Sixzteenth (Re Complaint, Paragraph Six)

32. Through the use of both types of forms, .., skip-tracing fornts
aswell as collection or Payment Demand forms, and their envelopes—
more particularly by (1) the words and terms heretofore set forth, (2)
the format and phraseology of the forms and the envelopes, and (3)
the Washington, D.C., postmark—respondent represents and implies,
and places in the hands of the purchasers of his forms and envelopes
the means and instrumentalities whereby they represent and imply to
those to whom said forms are mailed, that the request for informa-
‘tion in the skip-tracer forms, or the demand for payment in the collec-
‘tion or Payment Demand forms, is made by a governmental agency
-or is to be used for official purposes.

Authority, or Reasoning

This conclusion of fact summarizes, at least in part, conclusions
of fact heretofore made. It more or less follows complaint counsel’s
Proposed Finding Sixteenth, eliminating, however, the words “jointly
and separately,” and finding, rather, that the deception or unfair prac-
tice results from all the various factors. However, deception or un-
fairness does arise from some of the individual or several factors,
depending upon which of the two kinds of forms are considered, as will
be detailed immediately following.

As to skip-tracing forms and envelopes, they are individually or
severally found to be an instrument of deception, to the extent indi-
cated, as follows: ;

The forwarding hrown window envelope is found to be an individ-
ual or independent instrumentality of deception, as already in effect
found as a conclusion of fact. (This is the same envelope used for col-
lection or Payment Demand forms.) The color brown is dominant in
causing deception.

The form itself is found to be a separate independent instrumental-
ity of deception inasmuch as the wording that its purpose is to obtain
information concerning a delinquent debtor and to advise that “this”
is not in connection with the United States Government, is so incon-
spicous that it is not likely to be read, particularly by uneducated in-
dividuals. There are also other contributing factors of deception.
"This in effect repeats a conclusion of fact heretofore made herein.

The various names printed as addresses on return envelopes, such as
“Claimants Information Questionnaire,” “Current Employment
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Records,” or “Change of Address”—all containing no further name
of the addressee, and being addressed to 748 Washington Building,
Washington 5, D.C.—serve to carry out the initial impression created
by the brown window envelope that the information is requested by
a Government agency or at least is to be used for official purposes. This
conclusion of fact also reiterates a conclusion of fact heretofore made.

As to the collection forms and envelopes. also referred to as “Pay-
ment Demand.” the following may be stated :

The brown window envelope to be forwarded to the debtor is clearly
an instrumentality for perpetrating the deception that the en-
closure comes from the United States Government. This is particularly
so in conjunction with the appearance of the enclosed form as seen
through the window, both because of its glossiness and its color, now
green, tending to simulate a Government check. This reaffirms the con-
clusion of fact heretofore made. (The envelope, of course, is the very
sameenvelope used for skip-tracing forms.)

The collection or “Payment Demand” forms are, however, not held
by the hearing examiner to be, by themselves, an instrumentality for
perpetrating the deception or simulation of governmental action or
use for official purposes. Nevertheless, the prominent statement on
these forms, to wit, “Notice Mailed from Washington, D.C. by Pay-
ment Demand™” and often, in addition, on the reverse side, “Mailed
from Payment Demand, Washington 5, D.C.,” do serve to tend to
perpetrate any initial impression created by ﬂle envelope as to official
or governmental source, particularly in the mind of the uneducated.

As to the statement on these collection forms relating to the 7ights of
creditors to attach after judgment, the examiner finds himself unable,
on any clear showing in this case, to malke a finding of deception, instru-
mentality of deceptlon, or of unfair trade practice.

Seventeenth (Re Complaint, Paragraph Seven)

33. In truth and in fact, the information is not requested for any
Government agency or is not to be used for any official purposes, and
the demand for payment is not made by any governmental or official
agency, but on the contrary, the sole business of respoudent is to sell the
various printed forms to others, to be used by them for the purpose of
obtaining information concerning alleged debtors or for the purpose
of obtaining payment of alleged delinquent accounts.

Authority
This is not in dispute, and is almost identical with the pertinent pro-
posed findings of both sides. It is admitted by the pleadings.
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34 (and 85). By selling and placing said forms and envelopes in the
hands of the purchasers, respondent thereby furnishes such purchasers
with the false, misleading, and deceptive means and instrumentalities
by and through which they may be unlawful subterfuge (a) to obtain
information as to delinquent debtors, and (b) to obtain the payment to
creditors of delinquent accounts.

Prior Order of Commission
Nineteentl, (Re Complaint, Paragraph Eight)

36. In the sales promotion literature for the forms described above
as collection or “Payment Demand’ forms, respondent represents, and
has represented, directly or by implication, that said forms have been
determined by the Federal Trade Commission to be in compliance with
the requirements of the order to cease and desist of the Federal Trade
Commission in Docket No. 6286, /n the Matter o f dlitchell S. Mohr,
Sydney Floersheim, et al. [52 F.T.C. 1466], and that said forms have
been approved by the Federal Trade Commission.

Authority

Par. Eight of the complaint, as admitted by Par. Eiglit of the answer
(and respondent’s Proposed Finding 86), except that respondent
claims that the representation is true.

Twentieth

87, The said “Payment Demand” forms, or any collection forms,
were not in issue in Docket 6236, and the Federal Trade Commission
has.never rendered any official determination that said forms or simi-
lar collection forms sold by respondent are in compliance with the
requirements of said order to cease and desist or approving said forms.

88. The said collection, or “Payment Demand,” forms were not in
issue in Docket 6236, nor did the order therein deal with them. Said
forms have not been determined by the Federal Trade Commission to
be in compliance with the requirements of said order in Docket No.
6236. Respondent’s claim to the contrary simply twists words contained
in two letters (CX 2 and 4) beyvond their natural and intended mean-
ing. Accordingly, respondent’s representation as to Commission deter-
mination of compliance of the collection forms with the prior order,
as set forth in Finding 36 hereof, is altogether misleading and is decep-
tive, as is the included representation that said forms have leen
approved by the Commission.
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Auwthority (for 86-37) :

See CX 14, 49, and 50. The examiner is not impressed by respond-
ent’s purported reliance on letters from Commission representatives
approving respondent’s compliance with the order concerning skip-
tracer forms as meaning approval of collection or Payment Demand
forms submitted by respondent together with the skip-tracer forms
actually involved in compliance. The most that this could prove is that
respondent thought the collection forms were approved, Z.e., that he
has misrepresented but in good faith. See examiner’s comments (pp-
161-162 below) on the brief of respondent’s counsel (at his pages, 4,5).

Respondent’s Brief as to Facts

Respondent’s counsel has filed a supporting brief containing what is
entitled “A Statement of Material Facts.” However, the facts relied on
do not alter the Findings of Fact made by the examiner in this case.
The said Statement will be reviewed here page by page. Sallent por-
tions will be noted and referred to by page number of the brief. They
will be followed, in each instance, by the examiner’s comment.

The brief points out (p. 1) that respondent, according to his testi-
mony, has been a credit consultant with large concerns, that he has
taught individuals in collection and credit departments of the Bank of
America, Franklin Simon Company, and the American Collectors
Association, that he does consultunt worlk with the Diners Club, Amer-
ican Express, and other organizations, that he is an invited speaker on
the subject of collections, and has made an appropriate study of the
debt structure of the United States in connection with the retail buy-
ing. Respondent testified that it is his opinion that the collection of
accounts is vital to our economy (p. 2), justifying, apparently, collec-
tion form organizations of the size and extent of his own. This, 1t seems
to the examiner, appears to be directed to the issue of public interest—
i.e., in preserving adequate facilities for collecting debts or in not
unnecessarily harassing collection efforts—rather than to the issue of
unfair trade practice or deception as such.

Respondent also testified (p. 2) that Washington, D.C., was selected

_as an office for the business because it was best from the point of view of
law uniformity, accessibility to large concerns on the East Coast, and
also of avoiding “state jealousy.” Washington, D.C., has been the office
of National Research Company since its inception. A bank account was
established there, and taxes have been paid there regularly every year
since 1953 (p. 3). This testimony was no doubt elicited to show the lack
of intent to deceive, but proof of intent is not required to prove a charge
of deception, and this is certainly true of a general charge of commit-
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ting an unfair trade practice. Lack of intent may, of course, be consid-
ered in connection with scope of order and public interest in general.

According to respondent’s testimony (p. 3), the reason that the name
of the form does not appear on the forwarding envelope itself is that,
for economy, the same envelopes are used for different forms, whether
for skip-tracer or collection purposes. However, economy or no econ-
omy, it 1s obvious that the deception is the same. The alleged reason
of economy seems to be somewhat thin.

Respondent also testified (pp. 3—4) that he has no objection to put-
ting “Payment Demand” on the forwarding envelope, but that this
might violate Postal Regulations, and also be construed as a dun. The
desire to avoid possible violation of Postal Regulations may show that
respondent did not intend to deceive, but it does not mean that there is
no deception. The attempt to avoid the appearance of a dun points, if
anything, to a willingness to deceive, 7.e., here even as to such an inher-
ently serious matter as governmental or official origin.

According to respondent (p. 4), the Post Office Department has
approved the addressee names or designations, “Change of Address,”
“Current Employment Records,” and “Claimant’s Information,” on
the return envelopes, 7.e., those enclosed with skip-tracing forms. Ap-
proval of these names by the Post Office Department hardly seems
to be binding on the Federal Trade Commission, with its primary
jurisdiction on unfair trade practices and deception.’? This is cer-
tainly so without proof as to the standards and regulations, if any
under which these names were allegedly approved. Furthermore, the
claimed approval by the Post Office Department can hardly alter the
examiner’s finding in this case that these names carry with them. if
regarded together with the forwarding brown window envelopes and
the enclosed skip-tracer forms, the connotation that an official use is
intended for the information supplied pursuant to the request in the
forms.

According to respondent’s testimony (p. 4), the brown forwarding
envelope, CX 23, is used because it is the cheapest made, and he re-
jected envelopes identical to Government envelopes. This evidence
goes to intent and is not relevant to the issue of deception as such.
(Incidentally, respondent did not testify how much cheaper a brown
envelope is than a white envelope, for instance.)

According to respondent’s testimony ** (p. 4), although the for-
warding envelopes are sent out by metered mail (with spread eagle
and Washington postmark on the envelopes), this procedure is up to

2 Heller & Son, Inc. v. Federal Trade Commission, 191 F. 2d 954 (C.A. 7 1951).
13 See TR 87.
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the creditors and some companies use five cent stamps. However, in
the examiner’s opinion, the exception proves the rule. Obviously, most
of the envelopes go to debtors or others by metered mail.

According to respondent’s testimony (p. 4), the present forwarding
envelopes—i.c., the brown window envelopes here found to simulate
Government envelopes—are justified because debtors who ave fre-
quently dunned will not open familiar-looking envelopes. This cer-
tainly does not justify the deception of debtors or others as to the
Government origin of a communication.

Respondent also testified (pp. 4-3) that there is no special effect -
in mailing from Washington, D.C., instead of from some other city,
provided that the debtor does not recognize the mail as coming from
his creditor. (A number of his customers, he testified, mail from their
own cities, for reasons of speed. One even has his own addvess affixed
to the envelopes. Other firms in the husiness of collection make mail-
ings from such cities as Chicago or Boston.) This examiner finds,
however, that there is a special effect in mailing from TWashington,
D.C. The effect is to contribute substantially to any misrepresentation
as to governmental or official origin.

The brief states (p. 5) that My, 3lorehouse, compliance counsel for
the Commission, wrote & letter dated June 30, 1960, stating that forms
submitted as part of a showing of compliance with the Commission’s
prior order—said forms being “Payment Demand” forms—did not
violate the said Commission order. Nor did they, since said Commis-
sion order did not and does not relate to “Payment Demand® or col-
lection forms, as distinguished from skip-tracer forms. All that
My, Moreliouse, even assuming he could fully bind the Commission,
stated in his one-sentence letter was that the forms “do not violate the
Commission’s modified ovder, inasmuch as they do not request any
information concerning delinquent debtors.” (CX 2.) Moreover,
Mr. Morehouse, of course, did not in his letter pass on, or refer to, the
brown window envelopes, so prominent in the present case as viewed
here.

The brief (p. 6) also cites a letter dated December 20, 1963, from
the Secretary of this Comimission, stating as to respondent’s compli-
ance report containing forms submitted as compliance with the order
(part of them being Payment Demand forms) that “the actions set
forth therein constitute compliance with the order to cease and de-
sist.” There is no reference in this letter, either, as to the brown win-
dow envelopes. The letter (CX 4) thus adheres to CX 2.

Neither Mr. Morehouse’s letter-or that of the Secretary is, in the
examiner’s opinion, too important in any event for the purposes of the
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present case. This is because the examiner does not so much find the
Payment Demand forms as deceptive in themselves, but rather finds
the primary, moving, and operative deception in the brown window
envelopes.

Returning to the hrief (p. 6), respondent’s testimony is referred
to to the effect that the No. 2 man to Mr. Morehouse actually suggested
the name, now used, of “Payment Demand,” 7.e., in place of a name
used prior thereto, which had been objected to (TR 363-66). How-
ever, whether or not this testimony iz relevant or is fully aceurate, is
not important in view of the consideration that the examiner makes
no finding or conclusion in this case that the name “Payvment Demand™
of itself is deceptive or constitutes an unfair trade practice, any more
than the examiner makes a flat finding, which he does not, that the
Payment Demand forms are by themselves deceptive as to official
or governmental origin, or authority, however much they fit in with
the deception caused by the envelepes in which they are sent.

Accordingly, the most respondent can possibly gain by the matters
noted in the brief in connection with alleged intended conformity
with the prior order by what he has done in respect to Payment De-
mand forms, is to make some possible showing of good faith which
may be considered in deciding on the scope and content of any order
which now may properly be issued.

The respondent’s brief also describes (pp. 6-12), one at a time, the
salient ewhibits in this case. This presentation is useful, but is not
particularly controversial except, possibly, as now noted:

The brief does point out (page 7), apparently to meet the charge
that the present green “Payment Demand” form particularly gives
the impression of a Government check (when viewed through the
window envelope), that other colors have been used, and that color
seems to go in cycles, depending on requests of customers. However,
green is the color now used on “Payment Demand” forms, and appar-
ently has been used in various past periods as well. Moreover, it is
the exammer’s finding that the glossy texture of the form, as seen
through the envelope, simulates a check, whatever the color, and,
combined with the other indicia of Government origin carried by the
envelope, simulates a Government check.

Respondent also testified, as pointed out in the brief (pp. 9-10), that
Mr. Morehouse stated that it was unnecessary to place a disclaimer on
the Payment Demand form since the form discloses to the debtor the
demand for money, where it came from, and who is making the de-
mand. It is the examiner’s opinion that whatever Mr. Morehouse did
or did not say in this connection, he was not, of course, the Commis-
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sion, nor does the Commission ordinarily speak by such an oral decla-
ration. However, in the examiner’s opinion, it certainly can be plausibly
argued and held, from examination of the present Payment Demand
form, that a disclaimer is not necessary thereon.

The brief continues for quite a few pages (pp. 12-19), by setting
forth sketches, most of them short, of the testimony of various wit-
nesses called by complaint counsel, and Mr. Watson called by re-
spondent. Inasmuch as the examiner relies very little on the testimony
of these witnesses, except to the extent that they point up the existence
of illiterate debtors as a substantial part of the debtors affected by the
challenged practices, and except insofar as the witnesses tend to corrob-
orate the examiner’s own inspection of the exhibits, no detailed com-
ment by the examiner is deemed necessary in respect to these witnesses
other than has heretofore been given in connection with the Finding
of Facts, supra.

Respondent’s Brief as to “Argument”

After discussing the facts, as referred to immediately above, re-
spondent’s counsel devotes four pages of his brief (pp. 19-22) to

“ARGUMENT.” with three subcaptions, which will now be briefly
reviewed in the order presented by him.

I

Respondent’s counsel contends that the approval of reports of com-
pliance with the Commission’s prior order has not been rescinded or
revoked and that, therefore, “the Commission is estopped from pro-
ceeding with the instant complaint.” In making this contention, in less
than half a page, respondent relies on Section 3.26 (c) of the Commis-
sion’s Rules of Practice for Adjudicative Proceedings. '

However, all that said Section 8.26(c) states of pertinence to this
contention, is the following :

The Commission will not proceed against a respondent for violation of an order
with respect to any action which was taken in good faith reliance upon the
Commission’s approval or advice * * * (Qur emphasis.)

It seems obvious to the examiner that the present proceeding is no#
one for violation of an order, i.c., the Commission’s prior order. It is a
brandnew proceeding alleging a violation of law. Thus it is not in any
way proscribed by Section 3.26 (¢).

Actually, moreover, as heretofore clearly expounded in this deci-
sion, the present proceeding is different from the prior proceeding cul-
minating in the prior order. This is because the prior proceeding and
order did not relate to “Payment Demand” or collection forms at all.
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(Moreover, it mayv be noted that although the prior proceeding did
comprehend skip-tracer forms, it did go with different allegations in
the complaint than are in the present complaint, and in conjunction
with a series of allegations of misrepresentation not found in the
present complaint.)

I

The second point of respondent's “Argwment” is entitled “Third
Party Mailing iz Not Properiv Pleaded.” It is directed, of course, to
whether or not one of the izsues of thiz case, as somewhat indirectly
claimed by complaint counsel, is the use by creditors of third party
authority or a third party address for the purpose of collecting a debt
or perhaps obtaining information about the debtor.

Respondent’s brief (p. 20) states substantially that the examiner
gave compiaint counsel lTeave to amend the complaint to include the
issue, as part of the conclusory Paragraph Ten, that complaint coun-
sel did not do =o, and that said Pavagraph Ten of the complaint
accordingly does not plead the charge or propose the issue.

The examiner agrees that the issue or charge cannot properly be
regarded as within the scope of the complaint herein, and is of the
opinion that complaint counsel is in any event estopped from urging’
to the contrary and thus depriving respondent of his full day in court.
The examiner has aiready so ruled in the preliminary portion of this
decision (pp. 140-141).

Iir

The third and last point of the “Argument” in respondent’s brief
(p. 20) is based on language quoted by the brief from the 1963 opinion
of the Court of Appealis. Ninth Civcuit, in the case * holding that the
present respondent was not guilty in that case of eriminal contempt,
i.e.. in connection with the pricr skip-tracer forms. This case, already
referred to herein, concerned the prior Federal Trade Commission
order, or amended order, concerning skip-tracer forms, as enforced
by the same Court of Appeals in 1959.% ‘

The portion of the opinion from which respondent quotes will now
be quoted, but broken up into several sections or parts so as to permit
comments by the examiner after each.

it I'n re Sydney Floersheim, 216 T 20 423, 427 (C.A. 9th 1963), cited on page 142, supra,
of the present decision.

15 Aitchell 8. Mohr, d.b.¢. National Research Company, and Sydney Floersheim, d.b.a,
8. Floersheim Sales Company v. Federal Trade Commission, 272 7. 20 101 (C.A. Oth 1959).
(F.T.C. Docket No. 6236) [6 S.&D. 6847,
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The first part is:

We cannot assume that which is clearly expressed in plain English language
on any form sent to any literate vecipient in this country would not be read, or
not be understood. If that were true, no notice of any kind would be sufficient. It
may be difficult fo make the American public heed or read a printed statement of
fact. but it is there so that all' who will look and read may know. * * * (Em-
phasis is in the originuel. Asterisks inserted to denote an omitted sentence also.
omitted by respondent.)

In the examiner’s view, all that the opinion is saying is that in the
criminal contempt case in question the cowrt cannot “assume” that
clearly expressed language in English used on any “form™ sent to
“literate™ recipients will not be read or understood. In the present
purely civil proceeding it is not necessary to “assume’ any such thing,
inasmuch as there is actual proof, both from public and “expert’” wit-
nesses, of the existence of recipients and potential recipients who are
not “literate” or wlio have very meager education. Secondly, the quoted
language is directed only acainst any “form” sent to a recipient,
whereas in the present proceeding the examiner finds that the primary
unfair or deceptive practice of respondent relates to the envelope in
which the form is received by the recipient.

The language in the next part of the opinion, as quoted in respond-

ent’s brief, is as follows:
In using thix language, the respondent did exactly what tlie Federal Trade
Commission in its order asked him to do. If the Federal Trade Commission’s
order is insufficient, then that body should reopen proceedings and modify its
order. * * % (The asterisks denote an omitted sentence also omitted in respon-
dent's quotation.)

In the examiner’s view, the present proceeding is not based on any
allegation or contention that respondent did not do “exactly what the
Federal Trade Commission in its order asked him to do,” 7.e., in its
prior order. The Commission has re-examined respondent’s practices,
including additional practices such as the use of “Payment Demand"
forms, and the current use of envelopes, used to mail both types of
forms. The Comumission has determined that the prior order, or
amended order, issued by it is “insuflicient™ and that, certainly as of
now, it is based on a complaint of insufficient scope. Accordingly, the
Commission has commenced an entirely new proceeding. Secondly,
and more importantly, the Commission has done the equivalent of what
the court indicates in its opinion, Z.c., that the Commission “reopen
proceedings and modify its order.” The underlying reasoning of the
court obviously is that there should be a different order of broader
scope than the prior order if the Commission desires to enjoin the
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respondent in a broader fashion. By commencing an entirely new pro:
ceeding, the Commission in a sense has possibly done even more thau
the opinion basically requires. As indicated under I, supra, the exam-
iner rejects respondent’s contention that under Section 8.26(c) of its
Rules the Commission was limited to proceedings to modify its prior
order. ‘

The next portion of the quotation in respondent’s brief, from the
court’s opinion, is as follows:

Nor are we impressed with the Federal Trade Commission’s complaints that the
forms used arve too “official looking,” or that the language used in them iz
peremptory in nature, or “too demanding,” or that the paper used is of a color
and design sometimes used on checks, or that the address to which the cards are
to be mailed in Washington, D.C., assumes the government must be involved or
that the forms should not be originally mailed from that city. * * * (Asterisks
represent sentence omitted by respondent, and added below.)

Again, as the examiner views it, the language of the opinion is on its
face clearly limited to “forms,” and does not relate to the envelopes in
whicl the forms are mailed and which are such a prominent part of the
present case. More importantly, however, respondent’s brief omits the
next and final sentence of the foregoing paragraph, a sentence which
discloses the true context in which the prior statements in the para-
graph, as quoted above, must be viewed.

The final sentence of the paragraph in question is as follows:

The short answcer to these complaints is that the cease or desist order, as draien,
does not forbid such vcts or use. (Our emphasis.)

In the examiner’s view, this makes it explicit that the court itselt
recognized that the basic and, practically speaking, the only issue be-
fove it was solely whether the respondent violated the cease and desist
order. The court was thus not. at least not strictly speaking, passing on
any allegations of unlawifulness except in respect to alleged violations
of the order. Complaint counsel’s contention in his brief (p. 3) in this
connection is therefore substantially correct, so that statements in the
court’s opinion, as here quoted, may well be regarded as dicta in respect
to lawfulness or unlawfulness except as bearing on the question of an
wlawful violation of the order. The order, incidentally, contains no
general or catchall provisions, so that there is nothing from which to
imply a direction to respondent to cease and desist from other than the
specified conduct o activities expressly set forth in the order.

Respondent’s brief finishes its quotation from the court’s opinion by
quoting the paragraph immediately following the foregoing para-
eraph. The paragraph so quoted isas follows:
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We eannot forbid an otherwise legitimate business from mailing its letters from
the country's Capital, whether the sender lives or has his business there or
elsewhere,

Complaint counsel’s brief—submitted, to be sure, without his seeing
respondent’s brief—does not comment on this paragraph. However,
even if this further statement of the court should also be regarded as
dictum, 7.e., except as limited to the enforcement of the order before the
court, it is expressed so clearly, particularly by the use of the words
“cannot forbid,” that, in the examiner’s opinion, it at least serves to
indicate that this court was taking a jaundiced view about attempts
to restrict creditors from mailing their forms from Washington, D.C.,
even though residing elsewhere, or from using an address there of a
third party—uvelief now requested in the present proceeding. It may
well be, therefore, although it is a matter of conjecture, that com-
plaint counsel finally decided not to move to amend the complaint to
include this relief, or the use of third party authority gemerally, ir
order to avoid an encounter with the possible legal effect of the lazn-
guage as used by the court. The question of mailing letters from
YWashington, D.C., must have been vividly in the court’s mind inasmuch
as the prior paragraph also refers to the Commission’s contention, as
stated by the court, “that the forms should not be originally mailed
from that city.”

- Complaint counsel’s brief (p.4), but not the respondent’s, also quotes
further language at the close of the court’s opinion. The quotation,
omitting citations, is as follows: '

This is a charge of criminal contempt. The ordinary rules of evidence apply.
{Citations omitted.] Intent must be proved heyond a reasonable doubt.

On the record before us, we cannot find the respondent guilty of contumacious
conduct. wherein and whereby he intentionally, flagrantly, dcliberately and reck-
lessly violated the court's order. We find him not guilty of criminal contempt.
{Citation omitted.] (Our emphasis.)

This quotation malkes it clear that in formulating its opinion and ar-
riving at its decision; the court was guided by standards applicable to
criminal cases. This again serves to question the applicability of the
opinion in general to the problems presented in the instant proceeding.

CONCLUSIONS OF LAW AND SUMMARY
Forms and Envelopes

The use by respondent of the forms and envelopes herein simulates
governmental or official documents. and governmental or official au-
thority, thus constituting and embracing unfair trade practices in
commerce, as follows:
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(1) The brown window envelopes, as used for both types of forms,
primarily simulates this, /.., even more than the forms do. Said en-
velopes simulate this particularly by their color, form and size. They
also do so by the printing and the metered postmark, with a spread
eagle, appearing on them. They further do so by what they disclose of
the forms through the windows of the envelopes. These brown window
envelopes simulate governmental or official envelopes containing gov-
ernment checks ov other official enclosures. Simulation is dominantly
brought about by the color brown.

{2) The skip-tracer forms also produce simulation as to governmen-
tal or oflicial documents and authority. They do so by reason of the in-
adequacy of the present printed disclaimer thereon, and also by reason
of being mailed in the brown window envelopes. These skip-tracer
forms alternatively misrepresent, in the same way, that the requests for
Information are for information to be used for official purposes.

(3) The return envelopes, mailed out with the skip-tracer forms,
also simulate governmental or official documents and authority, but
only In a Limited sense. They tend to create the simulation by reason of
being contained in the brown envelopes and being mailed with the skip-
tracer forms, both producing the simulation described in (1) and (2),
and by reason of the peremptory addresses, such as “Current Employ-
ment Records,” Washington, D.C., contained on said return envelopes.
So used, the retmin envelopes simulate or tend to simulate envelopes
of government or oflicial origin and to add to the simulation or mis-
representation of the requests for information in the skip-tracer forms
as described in (2). However, the return envelopes produce no such sim-
ulation by themselves, 7.e., they produce no such simulation or mis-
representation except as used together with the brown window en-
velopes and the skip-tracer forms.

(4) The collection forms (“Payment Jemand™” forms), also pro-
duce or tend to produce the simulation in question, but also only in a
limited sense. They do so by their general appearance—size, tex-
ture and color—permitting them to be mistaken for government checks,
at least before being taken out of the window envelopes, and perhaps
to be mistaken by some of their content as to be of governmental or
official origin. They do so, more importantly, by reason of being
mailed in the brown window envelopes, permitting the simulation of
government checks before the envelopes are opened. However, these
collection forms definitely do not produce the simulation in question
by themselves, <.e., apart from their being used together with the
brown window envelopes in which they are mailed.
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There are two charges against respondent which cannot be al-
lowed, one of them expressly alleged in the complaint and the other
apparently claimed by complaint counsel to be implied in the com-
plaint:

(5) As to respondent’s printed statement on each of the collection
forms (“Payment Demand” forms) as to alleged rights of creditors
to collect a judgment in the state in which the debtor resides, this
statement has not been proved and demonstrated to be deceptive in
any substantial sense.

(6) There is no charge in the complaint, nor may one properly be
implied, as to bringing about unlawful use of third party authority
or of a third party address, .., here the respondent’s address, as used
by creditors herein in connection with the forms and envelopes. Ac-
cordingly, unlawfulness on the basis of any such charge may not be
and is not found herein.

Misrepresenting Prior Order

(7) As to respondent’s representation, directly or by implication,
contained in the sales promotion literature for the collection forms
(“Payment Demand” forms), that said forms have been determined
by the Federal Trade Commission to be in compliance with the re-
quirements of the order to cease and desist of the Commission in
Docket No. 6236, In the Matter of Mitchell S. Mohr, Sydney Floer-
sheim, et al. [52 F.T.C. 1466], and that said forms have been ap-
proved by the Federal Trade Commission, the said representation is
false, misleading, and deceptive. )

General Conclusions

Subject to the exclusions, exceptions and qualifications set forth in
paragraphs (1) through (6), inclusive, hereof, the following con-
clusions also obtain:

(8) The use of said forms and other material, as herein set forth,
has had, and now has, the tendency and capacity to mislead and de-
ceive persons to whom said forms are sent into the erroneous and mis-
taken belief that the said representations and implications are true,
and to induce the recipients thereot to supply information, and un-
lawfully to induce the recipients thereof, to supply information, or
to do or perform acts which they otherwise might not have done.
[Same as Par. Ten of complaint.]

418-345—72 12
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(9) The aforesaid acts and practices of responctent, as herein found,
were, and are, all to the prejudice and injury of the public and con-
stltuted, and now constitute, unfair and deceptive acts and practices
In commerce, in violation of Section 5 of the Federal Trade Com-
mission Act,

The following conelusion is also made herein :

(10) The Federal Trade Commission has all necessary jurisdiction
herein, both of the p’ll‘t163 and the subject matter, and for the purposes
of issuing an appropriate order.

“TAILORING® THE ORDER

The examiner will now discuss the problem as to the contents of
the order which should issue herein. He will do so in the light of a
number of considerations indicated by the various subcmphom below.

Simulating Government Authority

So far as concerns the envelopes and forms it is obvious from the
Findings of Fact and the Conclusions of Law herein, and it is merely
a restatement, that, assuming their correctness, respondent has en-
gaged In unfair trade practices by simulating governmental or of-
ficial documents, and authority, and that he has done so primarily by
and through the distribution and use of the brown window envelopes
in which the forms are mailed to debtors and others. Accordingly, it
~would seem that the order should certainly prohibit the use of these
envelopes as distributed and used in the past.

It also follows from the Findings and the Conclusions that re-
spondent has, although perhaps in a somewhat lesser degree, simulated
governmental and official documents, and authority, by the skip-
tracer forms, principally by not making the present disclaimer thereon
sufficiently large and prominent. Inasmuch as the examiner holds that
a disclaimer is still necessary, the defect cannot be corrected simply
by eliminating the envelopes as used in the past which would cure the
simulation caused by the envelopes.

Under the said Findings and Conclusions, however, respondent does
not create wunlawful simulation of governmental documents or au-
thority through his collection forms (“Payment Demand”) as such.
This is because they plainly reveal a private indebtedness and
simple demand for payment. Thus, the order to be issued need not
proscribe the use of the collection forms. They may still be used by
respondent 1if the unlawful simulation caused by the brown window

envelopes is removed.
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Moreover, under the Findings and the Conclusions, the respondent
does not create the unlawful simulation of governmental documents or
authority by the distribution and use of the return envelopes them-
selves, as used with the skip-tracer forms. The simulation is not pro-
duced apart from the brown window envelopes in which the return
envelopes are mailed with the skip-tracer forms. Accordingly, the
order herein need not prohibit the distribution and use of the return
envelopes if there is a sufficient prohibition of the brown window en-
velopes as used in the past.

Nor, in the examiner’s opinion, as will be discussed below, should
the order herein attempt to prohibit the use of third party authority
or of the address of a third party, or mailing the torms from Wash-
ington, D.C.

To the examiner the foregoing malkes it absolutely appropriate that
any order herein which is tailored *° to the unlawtulness as actually
found, must and should expressly prohibit (1) the use of these brown
window envelopes and move specifically, the use of the color brown
for these envelopes, (2) the use of the skip-tracer forms unless the
disclaimer statement is made more adequate, and (3) nothing else
in regard to forms and envelopes except by way of a general prohi-
bition against simulating gevernmental or official documents, and
authority. : :

This would prohibit less in respect to the forms themselves than the
prohibitions in the complaint counsel’s proposed order. What this does
contemplate is forbidding the respondent to continue to use brown
window envelopes—except, it may be added, by written authorization
-of the Commission as part of compliance procedure.

Commission’s Suggested Order

It is true that the suggested order accompanying the complaint,
which is followed verbatim by complaint counsel’s proposed order,
‘goes beyond the scope of order indicated as appropriate herein. It does
.80, moreover, without even referring to the brown window envelopes
.as such and with much more concern for the forms as such. It also.
ef course, contains a prohibition in respect to the use of third party
~authority or a third party address, and mailing from Washington,
D.C.

367, 36S (1962) ; Swanee

58 (24 Cir. 1961) ; In he
. 19, 1962) ; 61 F.T.C. 629,

8 Pederal Trade Commission v, Broch and Co., 365 U.S. 360
Paper Corp. v. Federal Trade Commission, 291 F, 2d 833.
Matter of Transogram Co., Inc., T.T.C. Docket No. 7978 (Ser
700-702.

8
pt
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However, said suggested order does not, of course, represent the
Commission’s judicial determination. It is merely, as set forth in the
prefatory statement, “the form of order which the Commission has
reason to believe should issue if the facts are found to be as alleged in
the complaint.” In no event, as the examiner believes, is the suggested
order intended to, or should it be construed to inhibit the careful tailor-
ing of the order after full hearing and full study, in depth. of all the
operative facts and of all the forms and envelopes involved in the case,
and based on whatever is found as to the facts as alleged in the com-
plaint, including alleged conclusions of fact.

Moreover, even the suggested order could conceivably he construed
to prohibit the envelopes by its provision in “27 as follows:

2. Using or placing in the lands of others for nse, any form, questionnaire
or other material:

b. Which appears to be, or simulates, an official or governmental form or docu-
ment, either in the form itseif ¢r in the manner in which, or in the place from
where, it is mailed;

Third Party Authority

The only truly serious question sensed by the examiner which is
presented by departing from the suggested order accompanying the
complaint is not using the prohibition proposed in the suggested order
against using a third party address, 7.e.. respondent’s address. and
against mailing in Washington. D.C'., rather than the creditor's
locality. ‘

This question seems to go, as already indicated in the preface of
this decision, to the issue of misrepresentation as to third party au-
thority, something not charged in the complaint.

As regards the framing or tailoring of the order. the question is—
bearing in mind that the issue is not tendered by the complaint. anda
that complaint counsel did not move to amend the complaint although
offered the opportunity—whether the same result as would obtain
under a complaint containing the charge may be reached here through
the back-door method of including a prohibition in this respect by
widening the scope of the order.

It is the examiner’s opinion that it would be quite inappropriate to
bring about such a result simply on the theory of widening the scope
of the order so as to include possibly related otfenses which may arise in
the future. There is no sufficient relationship ** between simulating

17 Jacob Siegel Co. v. Federal Trade Commission, 327 U.S, 608, 613, referring to “no
reasonable relation to the unlawful practicex found to exist.” William K. Rorer, Inc. v.
Federal Trade Commission (C.A. 2d Cir., March 20, 1967), § S.&D. 432,



FLOERSHEIM SALES COMPANY, ETC. 173
134 Conclusions

governmental authority and simulating third party authority in gen-
eral, fe., of private persons or concerns. This is particularly so where,
as here, the simulated governmental authority is. of course, absolutely
without any authorization, whereas the simulated third party author-
ity is definitely authorized by the third party, namely, the respondent,
who authorizes and allows creditors to use his Washington, D.C.,
address.

It is not suflicient for the Commission, or the examiner, in devising
an order, to rely on the principle that, ordinavily at least, the Com-
mission’s determination on scope of order will not be disturbed on
appeal. This is because the relative finality as to scope of a Commission
order is allowed on the underlying principle that the Commission is
relied upon to bear the full responsibility of making and shaping an
appropriate order based on a fair and inst determination as to the
scope thereof—rather than have this burden shift to the courts. The
Commission is expected not. to do anything which the court would posi-
tively not do if the making of the order were before the court—diflicult
as this may sometimes be for the Commission to anticipate.

As already indicated in a prior portion of this decision, the Court
of Appeals for the Ninth Circuit ** has, whether by dictum or other-
ise, ulready expressed a rather unfavorable view in respect to pro-
hibiting this very same respondent from using his forms in such a way
that creditors could not mail then:. o have them mailed. from Wash-
ington, D.C. It does seem to be at least indelicate to dispose of this
view by the indirect route of passing on scope of order and not even
on the basis of a charge in the complaint which would have afforded
respondent the direct opportunity of opposing it.

Accordingly, the examiner makes no provision in the order herein
in regpect to third party authority, or to the use of a third party ad-
dress, or a Washington, D.C.. address,

W

Social Value of Twe Types of Forms

The question of scope of order is inextricably intertwined with ques-
tions of public policy. Although complaint counsel’s proposed order
herein, designed to curb respondent’s unlawful conduct, would tear
asunder a specialized business technique, if not the business itself, and
virtually destroy a rather ingenious system of forms designed to assist
in the collection of debts. it is doubttful that public poliey or public
interest requires such a drastic result. To bring about such a result
by the order, instead of concentrating the prohibition of the order

8 In re Sydney Floersheim, 316 T, 2d 423, 428 (C.A. 9 1963); supra.
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on the simulation, largely by the envelopes, of governmental or official
authority, is, in the examiner's opinion, guite analogous to taking
away an established trade name containing an element of simulation,
instead of permitting the trade name to be used in some qualified or
Iimited way which removes the simulation.?®

To begin with, there is, of course, nothing inherently wrong about
the collection business, or about the skip-tracer and collection form
business. So long as we continue to have in this country a competi-
tive free enterprise system such as we now have, there will have to
be legal means to compel or attempt to induce debtors to pay their
debts. Moreover, it is obvious under our system that if debtors do not
pay their debts the loss to creditors is shifted to other consumers or
purchasers; or if the loss becomes so large as to be insurmountable,
the result is bankruptey for the creditors or at least going out of
business. The respondent, citing respectable credentials for himself
as to expertise, has testified to this, if actual testimony is necessary
to prove the point. Qur society iz not as yet so permissive that people
are not supposed to pay their debts or submit to reasonable efforts
to collect the debts.

Skip-tracer and collection forms are necessary, it seems to the ex-
aminer, becaunse of the small dollar amount of each indebtedness in
many lines of trade, particularly as brought about by mass selling,
which is so characteristic of our present free enterprise system. Ob-
viously, lawyers cannot afford to take on accounts of this nature, or,
if they do—often as auxiliaries to collection agencies—the amount
of their fees and court costs tend to discourage further retention of
the attorneys or of the collection agencies which may have retained
them. Moreover, the fees of collection agencies even without forward-
ing to attorneys are not unsubstantial. Small businesses, which many
people regard as of particular concern to the Commission, as well as
middle-sized businesses, thus very often have to depend on collec-
tion efforts through collection forms. rather than utilizing collection
agencies, with or without attorneys, or utilizing attorneys directly.

The Commission, of course, is, as a matter of fact, not engaged in
any attempt to prohibit the lawful use of forms or other materials
in collection work. The Commission is merely concerned with the
unlawful use of such forms and materials, and its interest to this end
cannot be challenged. The socially useful aspect of the collection form
business is emphasized here merely for proper perspective in fram-
ing an order in this case.

12 See : Federal Trade Commission v. Royal Milling Co., 288 U.S. 212, 217 (1933) ; Jacob
Siegel Cfo. v. Federal Trade Commission, 327 U.S. 608, 612, 613 (1946).
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The unfortunate debtor, or his family, naturally dislikes a debt
collector in any guise, as brought out by the testimony and demeanor
of at least two of the public witnesses herein.®® In the same way, per-
haps, an unfortunate petty criminal dislikes a policeman, or a delin-
quent pupil dislikes the eritical teacher. However, this does not mili-
tate against debt collection, policemen, discipline, or orderly controls
generally.

It is true that sometimes alleged debtors may not be actual debtors..
But as against this there are the “deadbeats,” comprising large num-
bers of people who do not even wish to pay their debts, who may
purchase and deliberately change addresses overnight, and who may
thus merely load their indebtedness on other purchasers or bank-
rupt the sellers, much as respondent herein testified.

Ewtenuating Circumstances

This brings us to our second point in connection with public policy.
Respondent here has, to be sure, violated public policy and substan-
tive law as to a very serious offense, the simulation of governmental
or official documents, and authority. However, actually there are some
extenuating circumstances in connection with this violation. In the
examiner’s opinion these circumstances are at least sufficiently ex-
tenuating so as, by themselves, to exonerate respondent from a cease
and desist order as here proposed by complaint counsel, which would
virtually put him out of business. This is so, in the examiner’s opin-
ion, even though the circumstances are not sufficiently estenuating to
exonerate respondent from a drastic prohibition directed against the
brown window envelopes.

As to the drown window envelopes, the fact is that respondent re-
ceived a huge quantity of brown window envelopes from his supplier
which he rejected because, as he testified, the shade of brown resem-
bled too much that of U.S. Treasury envelopes. (TR 353, 857.)

The. examiner believes that respondent testified truthfully about
this. Moreover, his testimony narrated a number of details inherently
tending to demonstrate its reliability as to the salient fact testified
to. (Details testified to included a purported letter thereon to the Com-
mission by his supplier (TR 857) which, of course, could not be
proved, due to hearsay considerations. )

There is thus evidence in this case that respondent in using window
envelopes having the color brown—which the examiner regards as

20 Mrs. Mossberg, who received a skip-tracer form as to her husband’s niece, is ore. Mr.
Backley, schoolteacher debtor, is another.
2 See also TR 408, 411, 412,
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the primary violation herein—was not flouting the law in respect to
simulating governmental envelopes and authority, but had due con-
cern for the law, This may not excuse respondent from an order even
prohibiting the envelopes outright, but it may indicate that an order
going far beyond this is not necessary to secure overall compliance in
this case,

As to the skip-tracer forms, vespondent’s essential violation—that
the disclaimer notice is too small and inconspicuous—does not, under
all the facts and circumstances, indicate that he has in any sushtan-
tial sense been really flouting the law. This is Lecause the present dis-
claimer notice apparently conforms with prior approval of the Com-
mission in compliance procedure. Furthermore, the present disclaimer
has some arguable sanction under the wording of the Court of Ap-
peals contempt opinion * referving to the ability of the American
public to read and understand.

Asto the collection forms (“Payment Demand™)—which, to be sure,
the examiner has found not deceptive by themselves—respondent testi-
fied, and the examiner has no reason to disbelieve, that the Tery name
“Payment Demand”™ was approved by Mr. Morehouse as “exactly
what it 15, in a Commission conference. after being suggested by
his No. 2 man (TR 364-5).

As to the return envelopes—also, to be sure, not found by the ex-
aminer to be deceptive by themselves—the respondent’s altogether
creclible testimony is that the return addresses such as “Change of
Address,” Washington, D.C., were approved by the Post Oftice De-
partment (1R 305-6). Although, as the examiner ruled above, this
approval does not necessarily absolve respondent of violation of the
Federal Trade Commission Act, it does shew, in considering the pos-
sibility of imposing on him a very drastic order, that respondent was
not deliberately flouting the Iaw by reasen of these return envelopes,
mailed together with skip-tracer forms in the brown window envelopes.

ke

Absolute Piohibition of Browin Window LEnvelopes

Despite the extenuating circumstances outlined above, particularly
in connection with respondent’s use of the brown window envelopes,
the examiner is of the firm opinion that respondent must be absolutely
prohibited from using them, that iz, he must be prohibited from using
any such envelopes of the color brown, whatever shade, and should
be limited to the use of white envelopes—unless the Commission ap-

2 Inre Sydney Floersheim, 316 F. 2 423, 427 (C.A. 9 1963, supra.
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proves in advance as p‘-l,l’t of compliance procedure, as noted under
the next subcaption herein.

Granting that respondent may not have been. acting in bad faith
and may not have been engaged in deliberately flouting the law, in
the use of these brown w 1ndow envelopes, it still seems to the ex-
aminer that, just as some people are “accident- -prone,” the respondent
is “violation-prone,” i.e., even without intent actually to violate the
law.

In other words, it is unnecessary to challenge, and the examiner does
not challenge, the good faith of respondent’s testimony and conten-
tions that his brown window envelopes do not resemble governmental
envelopes, that the green forms seen through the envélope windows
do not simulate Government checks, that the spread eagle imprinted
by the stamp meter is merely accidental, if not unimportant, and that
the Washington, D.C.,, addre ess, mcludmc Washington Building, is
nothing more than respondent’s own address, ete., etc.

Nevertheless, even though this good faith, so to spealk, of respondent
may negate deliberate flouting of the law on his part—however much
his simulation of oovemmental authority is still proved—it does indi-
cate a somewhat dlsconceltmg proclivity to accomplish simulation,
even without intending to, and thus actually to violate the law.

In view of this consideration the examiner feels and rules that the
order herein must contain a flat prohibition against the use by respond-
ent of the brown window envelopes, ... that he must be directed to
give up the color brown and also to use white instead—except that, in
view of his not having deliberately flouted the law, the order may
algo provide that this prohibition may be relaxed by the Commission
as part of compliance procedure.

This is not. necessarily a ruling that the use by similar concerns of
window envelopes having the color brown is unlawful. It represents
merely the specific tailoring of the order in this case to respondent’s
actual conduct in violating the law, with the objective of preventing
resumption of violation by him.

Actually, the elimination in this case of window envelopes having'
the color brown and the insertion of a more prominent disclaimer in the
skip-tracer forms, will permit the respondent. to ¢entinue his business
rather than possibly close it up. In connection with his envelopes and
forms, he need only conform in these two respects, explicitly stated, and
to a general prohibition of governmental simulation which is also
included in the order appended hereto. Respondent is, of course, left
with far more freedom of action than under complaint counsel’s pro-
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posed order.?? More importantly, whatever his situation the public in-
terest is fully protected.

It may be argued that if respondent is violation-prone there is as
much reason for a much more drastic prohibitory order as there would
be if he deliberately flouted the law. The examiner does not agree. In the
examiner’s opinion, respondent has not believed that he has been violat-
ing the law, in the respects concluded herein, and respondent has had
some reasonable ground for not believing so.

The examiner equally believes that respondent will conform to the
law if the mandates arve made clear to him, as they are in the order
below. As a witness, the respondent impressed the examiner both by
his testimony and demeanor as being an honorable and dependable per-
son who was merely fighting for what he thought was right as a
businessman. ’

Alternative Envelopes

The examiner has considered alternatives to forbidding to respond-
ent the use of brown window envelopes.

One of these alternatives would be to permit him to print on the
envelopes, to the left of the windows, in bold large type the words
“NOT FROM THE GOVERNMENT.” It is the examiner’s under-
standing that the Post Office Department will tolerate various types
of notices on envelopes which might include this type of notice.

Another alternative is to permit respondent to print on the brown
envelopes prominent black stripes liberally distributed, or to print on
the envelopes, also liberally distributed, various designs. The purpose
of the stripes or the designs would be to distinguish his envelopes from
governmental or official envelopes, particularly those mailed out by
the Treasury Department.

One of the objections to devices like these is that the result may
possibly even confuse, .., by simulating to some persons governmental
or official envelopes, not simulating this to others, or by making dual
impressions on still others.

. Whether these devices would confuse or not, it may well be that there
are other devices which might serve to eliminate the simulation con-
tained in window envelopes of the color brown.

In any event, however, the examiner is quite certain that it would
not be wise expressly to specify such devices, to be used with brown
envelopes, in the order itself. To do so would be to risk the substantial

28 Of course, as already noted, respondent did testify that he used brown envelopes be-
cause they were cheapest, so that white ones presumably will cost him more (he did not
say how much), But this would seem better for him than a broad prohibition against his
torins and return envelopes.
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possibility of provoking respondent, prone as he is to violation or
circumvention, to further violation, even without intent or with good
faith.

However, n recognition of respondent’s apparent g oood faith in the
past and in order to provide for some elasticity in respect to the pro-
vision in the order prohibiting window em-elopeb having the color
brown, and permitting only the color white, the examiner adds a pro-
viso to the order below Wherebv the prohibition against brown window
envelopes does not applv in the event that the C ommission, as part of
compliance, approves in advance envelopes which it deems satisfac-
tory, i.e., by reasen of markings, designs, or other considerations con-
cerning the appearance of the blank envelopes. “Other considerations,”
for instance, might justify brown envelopes of a different size; or,
possibly, yellow envelopes of the same size, at least on an experimental
basis; or envelopes combining various features distinguishing them
from Government envelopes.

Skip-Tracer Forms

Although the order promulgated by the examiner requires a more
adequate disclaimer, on the skip-tracer forms, much as proposed by
complaint counsel, it differs somewhat from the complaint counsel's
proposed order, :

Although the examiner’s order substantially uses the proposed
direction that the disclaimer shall be in type at least as large as the
largest type used on said forms, it qualifies this by adding the phrase
“except for captions.” It would be unfair to respondent to compel
him to print the disclaimer in the size of various cap*iom on the forms.

Furthermore, and guite importantly, the examiner’s order, unlike
the proposed order, provides that the disclaimer shall include the
portion of the present disclaimer as to not being connected in anv
way with the United States Government, and also adds that the solic-
ited information is not for official use. Basically, this simply continues
the full present wording, plus adding the wording about official use.
The wording, including the additional wording, follows the allegation
of the complaint, pal'tlcu]‘u Iy Par. Six.

Respondent has not expressed objection as to the wording of the
disclaimer in its present small print and lack of prominence. He should
have no objection, therefore, to continuing this wording nor, it would
seem, to adding the appropriate words disclaiming use of the infor-
mation for governmental purposes. His only real objection must be
to increasing the size of the lettering and making the disclaimer more
prominent, but as to this, of course, the examiner decides against him.
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1. The prefatory portion of the order herein, commencing “/¢ is
ordered,” refers to the collection form part of respondent’s business
as “assisting in the collection of accounts”—rather than *“collection of
delinquent accounts,” as referred to in complaint counsel’s proposed
order.

2. The last prohibition in the order herein, bearing the number
“(5),” prohibits misrepresentation of “Commission or court approval,”
of respondent’s forms, ete. This contrasts with “the legality or
official approval,” the wording used in complaint counsel’s proposed
crder. Complaint counsel’s wording “in any manner” is aiso not used
in the order. The examiner believes that prohibiting misrepresenta-
tion as to “legality” could prohibit mere opinion, and therefore present
constitutional difficulties. Since intent to deceive is not required to
prove misrepresentation under the Federal Trade Commission Act,
the wording of the proposed order could be particularly dangerous.

ORDER

It is ordered, That the respondent Svdney N. Floersheim, an in-
dividual trading and doing business as Floersheim Sales Company,
National Research Company, or under any other name or names,
and respondent’s representatives, agents and employees, directly or
through any corporate or other device, in connection with the business
of obtaining information concerning delinquent debtors or assisting
in the collection of delinquent accounts or the offering for sale, sale
or distribution of forms, or other material, for use in obtaining infor-
mation concerning delinquent debtors, or for use in attempting to col-
lect. delinquent accounts, in commerce, as “commerce” is defined in the
Federal Trade Commission Act, do forthwith cease and desist from:

Re Eunvelopes. Forms. Ete.

Using, or placing in the hands of others for use, in connection
with any system of skip-tracer and/or collection forms, the
following :

(1) (a) Any brown envclopes to be used to mail such
forms (when filled out) to debtors or others: or any envelopes
to be so used other than white envelopes—except on written
and duly executed approval in advance by the Federal
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Trade Commission as part of compliance procedure, in ac-
cordance with the decision herein.

(b) Any skip-tracer or collection forms to be mailed in any
sach brown envelopes, or mnot to be mailed in white
envelopes—except on written and duly executed approval
in advance by the Federal Trade Commission as part of
compliance procedure, in accordance with the decision herein.

(2) Any skip-tracer forms which do not contain a dis-
claimer in a prominent place, and in lettering at least as
large as the largest lettering, except for captions, used on
said forms, The disclaimer shall be both (a) that the forms
are not governmental or official documents or soliciting in-
formation for official use, and (b) that the purpose is the
private one of obtaining information for a creditor as to a
delinquent debtor.

(3) Any envelopes, forms, questionnaires, or other ma-
terials which, as used, appear to be, or simulate, governmental
or official forms, documents, envelopes, or papers generally,
or which simulate governmental or official authority, or rep-
resent that information requested as to delinquent debtors
is for official purposes—subject to the consideration that noth-
ing in this provision “(3)” shall be deemed to restrain pres-
ent practices of the respondent alleged in or comprehended
by the complaint which are not expressly restrained by pro-
visions “(1)™ and ¥(2)” immediately preceding.

Re Claims as to Commission A pproval

Representing or misrepresenting, in respect to the following:
(4) Representing, directly or by implication, that any of
respondent’s Payment Demand forms or any similar collec-
tion material sold by the respondent have been approved
by the Federal Trade Commission or have been deemed fo
be in compliance with the requirements of the order to cease
and desist entered by the Federal Trade Commission in
Docket No. 6236, In the dlatter of Mitchell S. Mohr, ete.,
and Sydney Floersheim. ete. [52 F.T.C. 1466].
(5) Misrepresenting Federal Trade Commission or court
approval of any of respondent’s envelopes, forms, or other
material.
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A SxiIp-TriacER ForM—Continued
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ANOTHER SKIP-TRACER FoRM

Front

QUESTIONNAIRE
748 WASHINGTON BLDG.

WASHINGTON, D.C.
ADDRESSEE

Fill Qut Reverse Side
of This Form and Return
Within 5 Days

All answers must be current and must be printed and
returned at once.

If you do not have a Social Security No. write none
in the space provided tor S
If mail was forwarded correct mailing address in the
space provided for addressing.

The purpose of this card is to obtain information con-
cerning a delinquent debtor, and to further advise
that this is not connected in any way with the United
States Government,

Return this completed form in the enclosed envelope.

ED 14020

73 F.T.C.
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Continued

ANOTHER SEKIP-TRACER FORM

Reverse side
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CoOLLECTION FOoRM (PAYMENT DEMAND)

Front

DO NOT PIN, FOLD OR STAPLE
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CoLLECTION FORM (PAYMENT DEMAND)—Continued

Reverse side
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ANOTHER COLLECTION FoRM (PAYMENT DEMAND)

Front
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ANOTHER COLLECTION ForaM (PAYMENT DEMAND)—Continued

Reverse side
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BrowN WINDOW LENVELOPE

(Used for both types of forms)
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(This envelope, CX 48-B, is the same as CX 23-A, referred to in this decision,
except for date of postmark.)
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SAMPLE RETURN ENVELOPES
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SAMPLE RETURN ENVELOPES—Continued
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OpIxION OF THE COMMISSION
FEBRUARY 5, 1968
By Eraawx, Commissioner:
I

This appeal is the latest round in what has become a Brobdingnag-
ian battle between the Commission and this respondent. It began
inauspiciously enough with the issuance on October 11,1954, of a com-
plaint in Docket No. 6236 against respondent Sydney N. F loersheim
and one Mitchell S. Mohr, then trading as National Research Com-
pany. After a trial on the merits, the hearing examiner held that the
allegations of that complaint had been proven and entered a cease
and desist order. On June 1, 1956, the Commission adopted the hear-
ing examiner’s initial decision as its own and held that skip tracer
forms sold by Mohr and Floersheim were deceptive and that the use
and sale of such forms violated Section 5 of the Federal Trade Com-
mission Act, 15 U.S.C. 45. Mitchell S. Mohr, 52 F.T.C. 1466 (1956).

TWhen disagreement arose as to the meaning and scope of the order,
the Commission, after another evidentiary hearing, reopened the pro-
ceeding and modified the order. That action, taken on November 11,
1958 [55 F.T.C. 720], was challenged by respondents Floersheim and
Mohr and was upheld by the Court of Appeals for the Ninth Circuit.
Mohr v. Federal Trade Commission, 272 F. 2d 401 (9th Cir. 1959),
cert. denied, 362 U.S. 920 (1960).

Mohr severed his connection with National Research Company some
time in 1961, selling his interest to respondent. Late in 1962 the Com-
mission, believing that Floersheim’s practices violated the existing
order, filed a petition in the Court of Appeals for the Ninth Circuit
to have Floersheim cited for contempt for alleged violations of the
order. That court, while finding that at least some of the practices
challenged by the Commission fell within the prohibitions of the out-
standing order, held that other practices, some of which were similar
to those challenged in the instant complaint, did not violate that order,
and it declined to cite Floersheim for contempt, stating:

On the record before us, we cannot find the respondent guilty of contumacions
conduct, wherein and whereby he intentionally. flagrantly, deliberately and
recklessly violated the court’s order. We find him not guilty of criminal con-
tempt. In re Floersheim, 316 F. 2d 423, 428 (9th Cir. 1963).
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However, apparently adverting to the violations of the order which
had occured, the court went on to

hazard the hope that the respondent will take such a long step forward in volun-
tary compliance with the language and spirit of the order he is required to obey
whether he likes it or not, that this seven year old litigation may be finally ter-
minated, and will not be before us again. Ibid.

IT

The instant complaint, issued on November 7, 1966, charges respon-
dent, an individual trading and doing business as Floersheim Sales
Company and National Research Company, with malking false, mis-
leading, and deceptive representations in various debt collection and
skip tracer forms * sold by him, and with placing in the hands of others
the means and instrumentalities by and through which they mar make
false, misleading, and deceptive representations, all in violation of
Section 5 of the Federal Trade Commission Act.

Evidentiary hearings were held in Los Angeles, California, on
March 6, 7, and 8, 1967, and the hearing examiner’s initial decision,
sustaining in part and rejecting in part the allegations of the com-
plaint, was filed on June 2, 1967. (An order amending the decision in
two minor respects was entered on June 16, 1967.) The hearing ex-
aminer concluded that :

(1) Brown window envelopes used by respondent in connection with
his skip tracer and collection forms simulate governmental or official
envelopes containing government checks, or other official enclosures.
Findings of fact 10, 19, 22, 80, 82; conclusion of law 1.

(2) Respondent’s skip tracer forms are similarly deceptive, creat-
ing the impression that they emanate from a governmental or official
source, despite a disclaimer printed thereon. Findings of fact 10, 11,
17,19, 382 ; conclusion of law 2. '

(3) Reply envelopes used by respondent in connection with the skip
tracer forms, while not deceptive standing alone, do contribute to the
overall deception created by respondent’s skip tracer form and en-
velope. Finding of fact 23 ; conclusion of law 8.

(4) The collection forms used by respondent are not in themselves
misleading, but when sent in the brown window envelopes referred
to above, they contribute to the impression that a governmental or
official agency is involved. Finding of fact 27; conclusion of law 4.

1 8kip tracer forms are used to obtain information concerning the whereabouts and cur-
rent employment of a delinquent debtor. Collection forms are sent to a delinquent debtor to
request payment of his debt.
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(5) Respondent had misrepresented to potential purchasers that
his forms had been approved by the Federal Trade Commission. Find-
ings of fact 86-38; conclusion of law 7.

Two charges were dismissed by the examiner. One, rejected as de
minimis, or as involving at most a minor mistake as to detail, was the
charge that a statement on the collection forms misrepresents the right
under state law of the dunning creditor to attach the wages and the real
‘and personal property of the debtor. Finding of fact 29; conclusion of
law 5. Also dismissed was a charge, held by the examiner not to have
been adequately pleaded, that respondent’s use of a third party address,
particularly in connection with the collection forms, deceived debtors
into believing that their obligations had been transferred to a third
party for collection.? Initial Decision, pp. 139-141: conclusion of law 6.

The examiner’s order is narrowly drawn, reflecting his limited find-
ings of illegality, and forbids respondent from using or placing in the
hands of cthers for use (1) any but white envelopes without the prior
written approval of the Commission, (2) skip tracer forms that do not
contain a prominent disclosure, in lettering as large as the largest
lettering, excluding captions, used on such forms, of the purpose of the
form and its nonofficial character, and (3) any envelopes, forms, ques-
tionnaires, or other materials which simulate governmental or official
authority. The last provision is limited, however, by the statement that
it is not to be construed “to restrain present practices of the respondent
alleged in or comprehended by the complaint which are not expressly
restrained by provisions (1)’ and ‘(2)’ immediately preceding.” Fi-
nally, respondent is barred from representing that his forms have been
approved by the Commission or have been deemed to comply with the
earlier cease and desist order entered against respondent.

Complaint counsel’s appeal from the initial decision contests the
dismissal of the charges relating to third party referral and misrepre-
sentation of creditors’ rights under state law. More generally, the ap-
peal challenges the adequacy of the examiner’s order to stop the prac-
tices alleged in the complaint.

Respondent appeals, contending that the Commissicn has utilized
an improper procedure in moving against him, that neither his forms
nor his envelopes violate Section 5 of the Federal Trade Commission
Act, that it would be improper for the Commission to bar him from
using a Washington, D.C., mailing address, and that no order should
be entered against him.

2 See S. Dean Slough, Docket No. 8661 (November 16, 1966), 70 F.T.C. 1318, appeal
docketed, No. 24,463, 5th Cir., February 13, 1967 [8 S.&D. 782].
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IT1

The essential evidentiary facts are not in dispute and need only be
sketched briefly here. The examiner’s findings of fact, except to the ex-
tent that they are inconsistent with findings made in this opinion, are
amply supported by the evidence and are hereby adopted as the findings
of the Commission.

Respondent, a resident of California, operates his business under
the trade names National Research Company, having its office and
principal place of business at 748 Washington Building, Washington,
D.C., and Floersheim Sales Company. whose office and principal place
of business is at 7319 Beverly Boulevard, Los Angeles, California.
Specifically, National Research is the publisher and Floersheim Sales
the seller of skip tracer and debt collection forms. Details of respond-
ent’s method of operation are set out in the initial decision, findings 11,
13-16, 18, 24-26, 28, 30. In general, respondent’s forms are sold to credi-
tors seeking to locate debtors or to collect delinquent accounts. Respon-
dent sends the forms to the creditor who inserts the debtor’s name, the
amount of the debt, and similar information depending on the type
of form used. Virtually none of respondent’s customers is located in
Washington, D.C. The forms ave returned to respondent in Washing-
ton, D.C., and he mails them to the debtor, or in some cases to persons
thought to know the debtor’s whereabouts, in brown window envelopes
on which respondent’s return address is printed, with no name, and to
which is affixed a metered stamp depicting a spread eagle. See, e.g.,
CX 23. Printed on the front of the envelope in a prominent box is the
following:

The Form Enclosed Is
Confidential
“No One Else May Open

Enclosed with the skip tracer forms, described in findings 11, 13, 15,
16 and 19 are return envelopes, each bearing one of the following names
or titles designating the ostensible organization to which the forms are
to be returned by the recipient:

Claimants Information Questionnaire *
Current Employment Records

Change of Address
Questionnaire See e.g., CX 28, 85.

30n the form bearing this title is the statement “Fill In This Form For Identification
To Aid Collection In Full For Claimant.” .
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The organizations are not otherwise identified but the address of each
is given as 748 Washington Building, Washington 5, D.C. That address
is prominently displayed on the forms themselves. The forms also bear
an inconspicuous disclaimer which states:

The purpose of this card is to obtain information concerning a delinquent
debtor, and to further advise that this is not connected in any way with the
United States Government. See, e.g., CX 27, 29, 81, 33, 36.

The adequacy of this disclaimer to advise the recipient of the purpose
of the form and its nongovernmental origin was challenged by the
Commission in the 1963 contempt proceedings as not complying with
the prior order against respondent. The court rejected the Commission’s
contentions, stating :
In using this language, the respondent did exactly what the Federal Trade Com-
mission in its order asked him to do. If the Federal Trade Commission's order is
insufficient, then that body should reopen proceedings and modity its order. But
such modification procedure, or its advisability, is not now before us. In re Floer-
sheim, 316 F. 24 423, 427-28 (1963). ‘

No return envelopes are enclosed with the collection forms; instead
they are to be returned by the debtor directly to his creditor. Howerver,
these forms all bear substantially the heading

Payment Demand
748 Washington Building
Wasghington, D.C.

Prominently printed on the reverse side is the legend “xoTicE MaTLED
FROM WASHINGTOX, D.C. BY PAYMENT DEMaND.” See, e.g., CX 6, 10,11, 13,
15, 19. Other “Payment Demand™ forms used by respondent state:

Payment Demand
748 Washington Bldg.
Washington 5, D.C.

Requests your Appearance in the office of the creditor, at the time specified. See
e.g., CX 20-21.

Respondent’s collection forms were not in issue in the earlier pro-
ceeding against him and they bear no disclaimer or disclosure of their
nongovernmental source.

Finally, forms sold by respondent for use in connection with the
Payment Demand forms bear the legend :

YOUR LETTER TO PAYMENT DEMAND, WASHINGTOXN, D.C. PROMIS-
ING PAYMENT, HAS BEEN FORWARDED TO THIS OFFICE. YOUR
AGREEMENT IS ACCEPTABLE ONLY IF RECEIVED AT THIS OFFICE
AT THE ADDRESS BELOW ON OR BEFORE ____________, CX 24
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A similar form states:

YOUR LETTER TO PAYMENT DEMAND, WASHINGTON, D.C., PROMIS-

ING PAYMENT WAS ACCEPTED BY THIS OFFICE ____________ YOUR
FAILURE TO KEEP UP YOUR AGREEMENT FORCES US TO DEMAND
PAYMENT FROM YOU IN THE AMOUNT OF —___________. CX 25.

These forms are sent by the creditor directly to his debtor.*

As we have noted, there is no real dispute as to these facts. The only
substantive issues before us concern the deceptiveness of respondent’s
practices and the proper scope of any order that may be entered. How-
ever, we are met at the threshold by a procedural question posed by
respondent and it is to this issue that we now turn.

Iv

Respondent states in his brief that his reports of compliance with
the Commission’s prior order were accepted by the Commission on
June 30, 1960, and December 20, 1963. Citing Section 8.26(c) of the
Commission’s former Rules of Practice (now Section 3.61(d)),® he
argues that “since no action has been taken to rescind or revoke the
prior approval of the reports of compliance filed by respondent, the
Commission is estopped from proceeding with the instant complaint.”

In the interest of clarifying the record, the following facts should
be noted. The letter of June 80, 1960, was sent in reply to a request for
advice by respondent’s counsel received by the Commisison on June 29,
1960. It was signed by the Commission’s Assistant General Counsel
for Compliance and on its face did not purport to speak for the Com-
mission.® It merely stated that “in my opinion” the collection forms
submitted by respondent “do not violate the Commission’s modified
order, inasmuch as they do not request any information concerning
delinquent debtors.”

As has been previously explained, the Commission, believing re-
spondent’s business practices to violate the order, later sought to have
respondent cited for criminal contempt by the Court of Appeals for

* As these forms indicate, some debtors sent their replies to Payment Demand instead
of to the creditor. Respondent conceded that in “rare cases” debtors would send money to
Parment Demand in Washington; such funds were forwarded to the creditor. Record, pp.
90-91; ¢f. 8. Dean Slough, supra, note 2, at 13851-13852.

5 Section 3.61(d) provides:

“The Commission may at any time reconsider its approval of any report of compliance
or any advice given under this section and, where the public interest requires, rescind or
revoke its prior approval or advice. In such event the respondent will he given notice of
the Commission’s intent to revoke or rescind and will be given an opportunity to submit its
views to the Commission. . . .”

8 Cf. Double Eagle Lubricants, Inc. v. Federal Trade Commission, 860 F. 24 268, 270 and
n. 5 (10th Cir, 1963).
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the Ninth Circuit. After that court handed down its decision early in
the summer of 1963, respondent submitted a compliance report. In view
of the court’s decision holding that certain of respondent’s practices
challenged by the Commission were not included within the outstand-
ing cease and desist order, our letter of December 20, 1963, advised
respondent that:

The Commission has reviewed the report of compliance and has concluded, on
the assumption that the information submitted is accurate and complete, that
the actions set forth therein constitute compliance with the order to cease and
desist. The Commission, however, may at any time reconsider, revoke or rescind
such approval should it subsequently appear that such information is inaccurate
or incomplete, or that actions have been taken in violation of the terms of the
order.

Nothing on the face of Section 3.61(d), nor in the letters sent to re-
spondent, justifies the conclusion that if the Commission is to proceed
against respondent it must first revoke approval of his compliance re-
ports or that the Commission is otherwise precluded from moving
against respondent by initiating a new proceeding. Rejection of a com-
pliance report or revocation of prior approval of a report are not pre-
conditions either to Commission action to reopen and modify an order
under Section 8.72 of the Rules or to the Commission’s bringing a new
complaint—the procedure followed here—and respondent offers no
reazon why such precondition should be implied here.

However, on oral argument respondent’s counsel added a new di-
mension to his contentions concerning the inappropriateness of the
Commission’s procedure. He there argued that the Commission abused
its discretion by issuing a new complaint and should instead have re-
opened the old proceeding. No precedent is cited by respondent, and
our research discloses none, requiring us to proceed in the way he sug-
gestz. The only case that we have found which even remotely supports
respondent’s view, Zimo Dirision of Drive-X Co.v. Dizon, 348 F. 2d
342 (D.C. Cir. 1965) [7 S.& D. 1124], decision of the Commission
affirmed after remand, £lmo Co. v. Federal Trade Commission, Docket
No. 20,709 (D.C. Cir. Dec. 27,1967) [8 3. & D. 610], involved a unique
set of facts and is clearly distinguishable. The respondent in that case
had signed a consent order rather than contest the charges in the com-
plaint. The consent agreement provided that the settlement could be
“set aside in whole or in part under the conditions and in the manner
provided in paragraph (f) of Rule V of the Commission’s Rules of
Practice.” As explained in the court’s opinion, Rule V(f) provided
“for a reopening procedure whereby the Commission could set aside
the conzent settlement or any severable part thereof on finding a change
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of law or fact or that the public interest so required, and could tZere-
after undertake corrective action by adversary proceedings under the
original or a new complaint as to any acts or practices not prohibited
by any remaining provisions of the settlement.” 348 F. 2d at 343. The
court held that the incorporation of this Rule in the consent order, the
terms of which were agreed upon by the Commission and respondent,
«iyvested’ [respondent] with a right to a reopening hearing.” Issuance
of a new complaint challenging practices related to those dealt with
in the consent order was therefore held to be an erroneous mode of
procedure.

In the present case, on the contrary, respondent had no “vested
right” in having the Commission proceed only by reopening the old
order. Nothing in the record of this case limits the Commission’s nor-
mal power to proceed either by reopening the old proceeding or is-
suing a new complaint, as the particular circumstances indicate to
be appropriate. The Ninth Circuit having held that practices re-
garded as objectionable by the Commission did not fall within the
prior order and respondent being unwilling to change them, the
Commission was obliged to decide whether to proceed by reopening or
by issuing a new complaint. The Commission’s choice of procedure
would seem to be a matter of indifference to respondent, since no sub-
stantial rights of his could possibly be impaired thereby. Under either
procedure respondent would be, and is, entitled to a full evidentiary
hearing to resolve disputed issues of fact and law, to a decision based
on the record, and to judicial review of the Commission’s decision
in an appropriate court of appeals. More particularly, the procedure
chosen by the Commission entitles respondent to an evidentiary hear-
ing before a hearing examiner whose initial decision must be “based
upon a consideration of the whole record and supported by reliable,
probative, and substantial evidence,” and must include “findings * * *
and conclusions, as well as the reasons or basis therefor, upon all
the material issues of fact, law, or discretion presented on the record.”
Rules of Practice, Section 8.51(b). Respondent’s right of review
both before the Commission and before an appropriate court is also
guaranteed. How respondent is, or could be, prejudiced by our choice
of this procedure remains a mystery.

Moreover, while in the absence of prejudice to respondent the
grounds for the Commission’s discretionary selection of remedy seem
to be irrelevant, they can be briefly set out here. In view of the deci-
sion in /n Re Floersheim holding that the Commission’s existing or-
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der did not comprehend practices which the Commission had reason
to believe violated Section 5 of the Federal Trade Commission Act,
the Commission sought the most expeditious means for eliminating
those practices. Reopening the old proceeding was of course possible
(¢f. Mohr v. Federal Trade Commission, 272 F. 2d 401, 404-06 (9th
Cir. 1959) ), but since the practices to be challenged were different in
many respects from those involved in the prior proceeding—although
some were admittedly similar “—the Commission thought it advis-
able to commence a new proceeding. Starting with a clean slate, the
Commission could focus on the issues raised by Floersheim’s current
business practices, its analysis facilitated by a record that would be
unencumbered by largely irrelevant side issues concerning, for ex-
ample, the unrelated business practices that had given rise to the
prior order, or the details of respondent’s compliance with that order.

By way of illustration, suppose that a respondent was under a
Section 5 order prohibiting him from utilizing bait and switch ad-
vertising techniques and that his compliance report disclosed that he
had engaged in illegal price fixing also violative of Section 5. Any
Commission attempt to have him penalized for violation of the order
would surely be rejected by the courts, and the Commission would
presumably then accept the compliance report on the ground that
“the actions set forth therein constitute compliance with the order to
cease and desist.” If further investigation disclosed substantial evi-
dence that the respondent had engaged in illegal price fixing, can
it be seriously argued that the Commission could not issue a new
complaint challenging the price fixing but would first have to revoke
its acceptance of the report of compliance and then reopen the old
order?

While the acts challenged in the instant complaint relate more
closely to the acts forbidden by the existing order than did those in
the illustration, the distinction is not a meaningful one. As in the
illustration, the practices alleged in the instant complaint do not fall
within the existing order. Given this fact, how we proceed is a mat-
ter of discretion with the Commission and a matter of indifference to
respondent whose procedural and substantive rights are fully safe-
guarded. There is no merit to his suggestion on oral argument that
the instance proceeding could lead to an order inconsistent with our
earlier one. In drawing an order in this case, the Commission has been

7 Cf. 8. Dean Slough, supra, note 2, at 1363.

418-345—72 id
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careful to avoid any conflict with the prior order that would make
compliance with both orders impossible or unduly burdensome.®

v

TWe think the answer to the ultimate question in this case, whether
respondent’s forms are misleading or have the tendency and capac-
ity to deceive, is clear. The question is not a narrow question of fact
and its resolution does mot turn on the credibility or demeanor of
witnesses or similar factors. On the contrary, determination of this
issue requires that inferences as to deception or capacity to deceive—
questions of judgment falling within the specialized competence and
experience of this agency—be drawn from virtually undisputed evi-
dentiary facts. The members of the Commission have inspected the
forms, all of which are in the record, upon which the charge of
deception is based; our findings are based, not on the analysis in the
initial decision, but on our independent first-hand examination of the
forms. We therefore feel entirely free to review and modify the ex-
aminer’s findings on thisissue.?

On reviewing respondent’s envelopes and forms, we think it clear
that they are misleading, creating the impression that they come
from the government or some other official source or third party,
rather than from the creditor, and that they have the capacity and
tendency to deceive those to whom they are sent. In particular, we
agree with the examiner that respondent’s envelopes, by their exter-
nal appearance and format, simulate envelopes used by the United
States Government for official purposes. Cempare CX 23 with CX 46.
That respondent may have rejected one lot of envelopes because of
their similarity to envelopes used by the United States Treasury may
perhaps bear on the question of his good faith but in no way com-
pels the conclusion that the envelopes used are not deceptive.

We also find that the skip tracer forms used by respondent are
deceptive. Without purporting to be an exhaustive catalog we find
that among other factors their general appearance and similarity to

s Moreover. as will be seen, infra, if despite our efforts inconsistencies between the two
oriers are thought to exist which respondent is unable to adjust in informal consultation
with the Commission’s staff. a simple advisory opinion procedure is available to respondent
enabling him to obtain a complete resolution of any such problem without running the
rigk that a civil penalty proceeding will be hrought.

® Qee, e.g., The Papercraft Corp., Docket No. 8489 (Dec. 24, 1963) [63 F.T.C. 19631 : cf.
Staufier Laboratories, Inc. v. Federal Tirade Commission, 343 F. 2d 753, 78 (9th Cir. 1965) :
Tinited States Retail Credit Ass’n. v. Federal Trade Commission, 300 F. 2d 212, 216-17 &
n. 7 (4th Cir. 1982) ; see also Baranow v. Gibraltar Factors Corp., 366 F. 2d 584, 588-89
(2q Cir. 19686).
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government checks, the use of fictitious names such as “Claimant’s
Information Questionnaire” or just “Questionnaire,” ** the prominent
use of respondent’s address, 748 Washington Building, Washington,
D.C., on the forms and on the reply envelopes, the peremptory nature
of the requests for information,* and the statement on the “Claim-
ant’s Information Questionnaire” asking the recipient to “Fill in
this form for identification to aid collection in full for claimant,” (CX
86) combine to conceal the true purpose of the request for
information.

Nor are the effects of this subterfuge dispelled by the disclaimer
in small print that “the purpose of this card is to obtain information
concerning a delinquent debtor, and to further advise that this is not
connected in any way with the United States Government.” The
examiner’s finding that the recipients of such forms are often people
of low income having minimal formal edncation (finding of fact 10)
is amply supported by evidence in the record and finds independent
corroboration in the Commission’s extensive experience with this type
of form.!2 Such persons would be unlikely to notice respondent’s in-
conspicuous declaimer or to understand its import. Also significant
is the fact, established by the testimony of the witness Mary Moss-
berg and by CX 48-A, that at least one user of the form blacked out
the disclaimer leaving only the words “United States Government.” *2
If respondent’s forms did not so closely resemble government forms
or otherwise purport to be something different from what they are
in fact, no disclaimer would be necessary. To prevent this kind of
deception from recurring, it seems clear that respondent’s skip tracer
forms should be revised to avoid creating any possible confusion in
the mind of the recipient as to their purpose and that included in

10 Ax respondent’'s counsel conceded on oral argument before the Commission, that these
names were “cleared” with the Post Office Department—the nature and purpose of the
Post Offce’s action in “clearing” these names is obscure on the present record—is irrele-
vant. Transcript pp. 32-34. Cf. Charles of the Ritz Distributors Corp. v. Federal Trade
Commission, 143 F, 24 676. 679 (2d Cir. 1944).

1 For example, some of the forms demand that the recipient “Fill Out Reverse Side of
This Form and Return Within 5 Days.” E.g., CX 27, 21. Others state “YOU HAVE
CHANGED EMPLOYERS. COMPLETE QUESTIONNAIRE AND RETURN TO 748 WASH-
INGTON BLDG., WASHINGTOXN. D.C.” Fa CX 32-34.

121t is partly for this reason that we find inapplicable the statements made by the
Court of Appeals for the Ninth Circuit in the penalty proceeding against respondent:

“TWe cannot assume that which is elearly expressed in plain English language on any
form sent to any literate recipient in this country would not be read, or not be understood.
If that were true. no notice of any kind would be sufficient. It may be difficult to make
the American public héed or read a printed statement of fact. but it is there so that all
who ook and read may know.” I'n re Flocrsheim, 316 F. 2d 423, 427 (9th Cir. 1963).

13 Respondent’s later attempt to show that any such action was unauthorized by the
creditar involved does not refute complaint connsel’s basic contention that the use of
thiz inconspicuous disclaimer facilitated this kind of abuse.
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the revised form should be a clear, explicit and prominent statement
that the purpose is to obtain information concerning a delinquent
debtor, that the form is sent by a private creditor, and that the United
States Government is in no way involved.

We reach similar conclusions as to the deceptiveness of respondent’s
collection forms. Sent, like the skip tracer forms, in the brown window
envelopes, these forins are also frequently directed to debtors who
are uneducated or illiterate. While it is by now a commonplace that
testimony as to actual deception or capacity to deceive is not
essential,"* the present record contains substantial testimony by debt-
ors, well-educated as well as illiterate, and persons familiar with legal
problems of the poor, indicating that the Payment Demand forms
have the capacity to deceive, and have in fact deceived, persons to
whom they are sent. For example, one witness, Mrs. Gonzalez, a Mexi-
can American who had gone through the ninth grade testified that
even after opening the Payment Demand form she believed the request
for payment to have been made by the government. Record pp. 221-23,
227-28. Her belief that if the notice came from Washington, D.C., it
must have come from the government is common among low income
debtors, a fact that is apparent from the testimony of other debtors
and from the testimony of one Donald W. Haynes, a legal aid attorney
in the California poverty program, whose testimony in this respect
was credited by the examiner. Finding of fact 10; record pp. 137,
144461

Examination of the forms compels the conclusion that they are
misleading. Prominent use of the Washington, D.C., address on the
envelope and the form, the statement “NOTICE MAILED FROM WASIIING-
TON, D.C. BY PAYMENT DEMAND,” repeated, in substance, on the reverse
side of many of the Payment Demand forms,'¢ the use of elaborate
type styles on several forms to simulate legal documents,'” all exploit
the assumption of many low income debtors that anything emanating

1t See, e.g., Doudble Eagle Lubricants, Inc. v. Federal Trade Commission, 360 F. 2d 268,
270 (10th Cir. 1963) ; 8. Dean Slough, supra, note 2, at 1355; The Papercraft Corp.,
Docket No. 8489 (Dec. 24, 1963) [63 I.T.C. 1965, 1991] ; ¢f. Stauffer Laboratories, Inc. v.
Federal Trade Commission, 348 F. 2d 75, TS (9th Cir. 1965), citing Carter Products, Inc. v.
Federal Trade Commission, 268 . 2d 461, 493 (9th Cir.), cert. denied, 361 U.S. $S4 (1939) ;
United States Retail COredit A4ss'n., Inc. v. Federal Trade Commission, 300 F. 2d 212,
221-22 (4th Cir. 1962) ; Zenith Radio Corp. v. Federal Trade Commission, 143 F. 2d 29,
31 (7th Cir. 1944).

15 That even a literate, educated debtor may be deceived, is clear from the testimony
of a schoolteacher cited by the hearing examiner in his finding of fact 10.

¥ The examiner found that “there is a special effect in mailing from Washington, D.C.
[which] is to contribute substantially to any misrepresentation as to governmental or
official origin.” Initial Decision p. 161.

17 See CX 10-16, 18, 19.
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from Washington, D.C., comes from the government and are intended
to convey the impression that the government or some other third party
has an interest in seeing that the debt is collected.'s

Telling evidence of the use to which these forms may be put because
of the false impression they convey, is found in exhibit 54-A, a letter
from W. C. Birchfield, Credit Manager of Burstein-Applebee Com-
pany, Kansas City, Missouri, to a delinquent debtor in which he
states:

e have received your check dated September 30 in the amount of $73.00 as

a result of our notification from Washington, D.C.
® * ‘ * ' * * *® #

Had vou made the $40.00 payment by May 21st as promised and a $40.00

post-dated check by June 21st as promised, during a telephone conversation with
Myr. Bridgforth, it would not have been necessary for us to resort to the legal
notice from Washington.
Whether or not this letter represents an unauthorized use of the forms,
as respondent contends, we think it merely makes explicit the mis-
leading idea that is implicit in the forms themselves, that is, the notion
that a third party in Washington, D.C., has an interest in the debt.
Indeed, some support for this view is provided by respondent’s re-
peated testimony that his use, on the brown envelopes, of a different
address from that of the creditor is necessary to deceive the debtor
into opening the envelope:

It’s a foreign company envelope. It's a different concept to the debtor. He
canuot recognize it as a creditor dunning him, so, therelfore, he will open it
and read the message. Record p. 813; see also pp. 83, 421.19
As we have stated, we do not think the effect of the deception is limited
to getting the debtor to read the material; the debtor is also led to
believe that the debt has been referred to the government or some other
third party and that they have an interest in its collection.*

Two other charges of deception are made in the complaint. As to the
first, concerning respondent’s representations in his promotional litera-
ture that his forms have been approved by the Commission or have

15 Corroboration for the view that this misleading impression is intended may be found
in exhibits 24 and 25 which inform the debtor that his “letter to Payment Demand., Wash-
ington, D.C. has been forwarded to [was accepted by] this office.”” See footnote 4, supida.

1 Respondent’s present insistence on the importance of his right to operate his business
in Washington. D.C., evinces an attitude somewhat inconsistent with his view, repeatedly
expressed at the hearing below, that, as long as the debt collection material bears an
address other than that of the creditor, whether the address is Waghington, D.C., or
some other city is largely irrelevant. Record pp. 82, 330-83.

2 Cf. 8, Dean Slough, supira, note 2, at 1333, 1857,
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been deemed to be in compliance with the prior order of the Commis-
sion, we adopt the findings of the examiner. The second charge involves
the statement, on the Payment Demand forms, of a creditor’s right
under state law to attach his debtor’s property before or after judg-
ment.?* It is not disputed that respondent’s forms are sent to debtors in
all parts of the United States. Yet, as exhibit 56, a summary of various
state laws, demonstrates, the general statement on respondent’s forms
fails to take into account numerous variations in state law, for example,
providing exemptions for particular kinds of property or imposing
limitations on wage or salary attachments.?? The statement “subject to
the laws of the [state of]” to be filled in by the creditor does not ade-
quately cure this infirmity since it is unlikely that most debtors would
be aware of differences in their state’s law, or qualifications that local
law might impose, limiting the substantive rights of a creditor as set
out on the form.

It seems clear that the sole purpose of including this catalog of cred-
itors’ rights is to intimidate and deceive the debtor, rather than te
inform him of the legal rights of his creditor. Certainly any statement
of a creditor’s rights after judgment sent to a debtor against whom no
judgment has yet been entered should include a notification that no
judgment may be entered against the debtor unless he has firat had
an opportunity to appear and defend himself in a court of law.? Jlore-
over, to the extent that an informative statement of a creditor’s rights
under local law is thought by respondent to be desirable, the least that
can be expected is that the statement accurately represent those rights
instead of depicting them in overly broad and threatening terms sub-
ject only to a vague reference to state law.

VI

It remains for us to formulate an order that will effectively terminate
respondent’s illegal practices, without preventing him from engaging
in legitimate business activity, and, hopefully, bring to a close these
protracted proceedings. Complicating this task is the examiner's rul-
ing that the so-called “third party mailing™ issue was not adequately
pleaded. The complaint, after setting out in some detail respondent’s

21 Pypical is the statement on CX 5:

“A Creditor may request an Attornev-at-Law to attach after Judgment Property suck
as Automohile, Jewelry, Boat, Live Stock, Crops, Machinery, House, Real Estate, Bank
Account, Bank Vault, Stocks, Bonds and Earnings. Commission or Salary.”

22 See, e.g., Md. Ann. Code art. 9 § 31 (Supp. 1967); N.Y. CPLR §§ 5205, 5231; Va.
Code Ann. tit. 34 (Supp. 1962).

28 This assumes, of course, that the debtor has not signed an enforceable confessinn of
judgment.
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method of business, including his use of the Washington, D.C., mailing-
address, alleges in pertinent part:

PARAGRAPH SEVEN: In truth and in fact, the information is not requested
for any governmental agency or is not to be used for official purposes and the
demand for payment is not made by any governmental or official agency, but on
the contrary, the sole business of respondent, conducted as aforesaid, is to sell
the various printed forms to others, to be used by them for the purpose of chtain-
ing information concerning alleged delinquent debtors or for the purpose of
obtaining payment of alleged delinquent accounts.

By selling and placing said forms in the hands of the purchasers, respondent
thereby furnishes such purchasers with the false, misleading and deceptive
means and instrumentalities by and through swhich they may obtain information
as to delinquent debtors or the payment of delinquent accounts by subtertuge.

PARAGRAPH TEN: The use of said forms and other material as above set
forth, has had, and now has, the tendency and capacity to misiead and deceive
persons to whom said forms are sent into the erronecus and mistaken belief that
the said representations and implications are true and to induce the recipients
thereof to supply information or to do or perform acts which they might
otherwise not have done.

The proposed order accompanying the complaint includes provisions
prohibiting respondent from:

2. Using or placing in the hands of others for use, any form, questionnaire or
other material :

: % B B # £ H

D. Which appears to be, or simulates, an official or governmental form or docu-
ment, either in the form itself or in the manner in which, or in the place from
where, it is mailed;

c. Which contains an address or return address which is other than that at
which the purchaser or user of such forms maintains a bone fide office or place of
business;

d. Which is mailed from a post office other than the one where the purchaser or
user of said forms is located or which is customarily used by the purchaser or
user in the regular course of business.

We think it clear that the complaint comprehends a charge that
respondent’s forms represent that a third party, unrelated to the cred-
itor, has an interest in the debt or in seeing that the debt is collected. It
is true that complaint counsel declined the examiner’s invitation, made
at the prehearing conference (record pp. 25-39), to take steps to have
the complaint amended to raise this issue more specifically. However,
respondent was aware that complaint counsel’s refusal to seelk amend-
ment of the complaint was based not on a decision to drop the charge of
misrepresenting that a third party was interested in the debt but on
counsel’s conclusion that the charge was adequately pleaded in the
original complaint. Indeed, adverting to complaint counsel’s position
and recognizing the possibility that the ultimate ruling on this pleading
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issue might be adverse to his client, respondent’s counsel introduced
evidence as a defense against this charge. Record pp. 824-26.2* Under
these circumstances, no possible prejudice to respondent will be caused
by our holding that the so-called “third party” issue was properly
pleaded.

Moreover, the evidence establishes that respondent does not operate
a collection agency,? but instead publishes and sells forms for use by
others. While his forms do not state that the debt has been turned over
to a third party engaged in the business of collecting past due
accounts,®® the collection envelope and forms do, as we have already
held, create the misleading impression that a third party, located in
Washington, D.C., is interested in having the debt collected. The skip
tracer forms are similarly misleading in that they deceive the recipient
into believing that they were sent by some governmental or official
body. Since these findings of illegality are based on undisputed evi-
dentiary facts in the record—facts which were plainly admissible
under the allegations of the complaint—and since respondent was fully
apprised of complaint counsel’s case and had ample opportunity to meet
it by introducing contrary evidence, we are free to draft an order
that will be appropriate to terminate these deceptions, regardless of
whether our order proseribes practices included by implication but not
mentioned by name in the complaint.

The order entered by the examiner is too narrowly limited and will
not eliminate the violations here found. The narrowness of the exam-
iner’s order is in part attributable to his concern with a dictum uttered
by the Court of Appeals for the Ninth Circuit in the penalty proceed-
ing brought by the Commission against respondent. The court stated:
We cannot forbid an otherwise legitimate business from mailing its letters
from the country’s Capital, whether the sender lives or has his business there,
or elsewhere. 316 F. 2d at 428.

As we have noted above, that case. involving an attempt by the Com-
mission to have respondent cited for contempt, is clearly distinguish-
able from the present proceeding. Indeed, in dismissing the charges
based on respondent’s use of the Washington, D.C., address. the court
said that “the short answer to these complaints is that the cease or

2t At the prehearing conference respondent’s counsel stated :

“I will say we are prepared to meet the issue even if we were to proceed to trial today,
s0 we will not be surprised.” Record p. 39. ’

2 At the prehearing conference respondent’s counsel stated:

“So our record may be clear, it is not our contention the [xic] respondent is in the
collection business. He is in a business with which the collection industry is connected
but the respondent's business is not a ccllection husiness.” Record p. 38.

Respondent testified to similar effect. Record p. 419.
28 See Guide 1-6 of the Commission’s Guides £gainst Debt Collection Deception.
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desist order, as drawn, does not forbid such acts or use” and, while
careful to avoid ruling on the issue, suggested that inadequacies in the
Commission’s order might be remedied by reopening and modifying it.
1bid. All that the court held is that these practices did not fall within
the old order; it did not hold or even imply that under no circum-
stances, regardless of the showing of deception and violation of Sec-
tion 5 that might be made in a new record, could the Commission order
cessation of such practices. We are therefore not precluded by that
decision from framing an order that will effectively terminate respond-
ent’s illegal practices.

Brondly stated, our order is intended to require respondent to cease
using or selling forms that simnlate governmental or official forms
and to cease using or selling forms that are otherwise deceptive or
misleading. The order directs him to cease and desist from publishing,
using, or otherWlse disseminating collection or skip tracer forms Whl(‘h
falsely represent, directly or by 111]plIC‘1t1011 that some third party is
attempting to collect the debt or is interested in its collection. Use of
names such as Current Employment Records, Claimant’s Informa-
tion Questionnaire, Change of Address and Payment Demand =
forbidden as is the use of forms that do not prominently disclose both
that the United States Government is not connected with the demand
for payment or request for information and that the demand or re-
quest comes instead from an identified private creditor. Similarly. the
order prohibits the use of envelopes that simulate envelopes used bv the
government or which contain a Washington, D.C., return address, un-
less the ldentlty of the creditor and nonoovermnentﬂ origin of the
envelope 1s disclosed. Finally, the order proscribes forms that contain
inaccurate representations as to creditors’ rights under state law and, it
bars respondent from misrepresenting that his forms have been ap-
proved by the Federal Trade Commission.

We do not agree with respondent that our order will put him out
of business or will force him to move his operations from TV a~hmoton,
D.C.>® This objection is largely hypothetical at the present time since

* Respondent’s contention that this name was suggested to him by a member of the
Commission’s staff is largely irrelevant even if accepted as true since it is clear that oral
statements by a Commission emplovee cannot hind the Commission. See Double Eagle
Lubricants, Inc. v. Federal Trade Commission, 560 F. 2d 268, 270 & n. 5 (10th Cir. 1965).

* Respondent’s related contention, that the services hie provides are coclally useful and
that it is therefore not in the public interest for the Commission to proceed against him,
was adequately answered in the former proceedings against him, in the opinion of the
hearing examiner, later adopted by the Commission.

“If respondents” interpretation of what is in the public interest were to be accepted. our
courts would be forced to embrace a policy almost exactly parallel to that proclaimed by
a well-known three-member body : ‘Fair is foul and foul is fair.’ Such an interpretation
would result in confusion worse confounded, The stability of business cannot be sustained
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the order does not in terms require that respondent cease doing busi-
ness in Washington, D.C., and since respondent has not shown that
this will be the predictable result of the order. We do not hold that
respondent is barred from doing business in Washington, D.C., or
{rom using a Washington, D.C., mailing address if there is a business
reason for so doing and if affirmative disclosures made in connection
with its use prevent it from being misleading or deceptive: we hold
only that on the congeries of facts adduced in this record, respondent’s
present use of that address is clearly deceptive and that he must take
affirmative steps to terminate the deception. It is for respondent to
comply in any way he deems fit. If his business judgment dictates that
he cease doing business here rather than make the disclosures we re-
quire in connection with his use of a Washington, D.C., address, that
decision is his and not ours; it is not required by our order.

Although we have attempted to make the order as clear and un-
ambiguous as possible, we recognize that there may be some interstitial
areas where questions of interpretation will inevitably arise. We are
particularly mindful of that problem in this case because as the ex-
aminer found respondent is “violation prone” and has a “disconcert-
ing proclivity to accomplish simulation, even without intending to.” 2
Our order is intended to be so explicit as to preclude, as far as possible,
inadvertent violations, but we note here that the Commission has es-
tablished a simple procedural mechanism by which respondent may
test the legality of any action that he wishes to take without subjecting
himself to a civil penalty proceeding. Section 8.61 of the Rules of Prac-
tice, dealing with compliance procedures, provides:

(¢) Any respondent subject to a Commission order may request advice from
the Commission as to whether a proposed course of action, if pursued by it, will
constitute compliance with such order. * * * On the basis of the facts submitted,
as well as other information available to the Commission, the Commission will
inform the respondent whether or not the proposed course of action, if pursued,
would constitute compliance with its order.

Similarly, while we see no inconsistency between the instant order
and the order issued in the earlier proceeding, the advisory opinion

by falsehood. The laundable purpose of assisting merchants to recover financial losses
sustained by reason of defaulting debtors does not justify the perpetration of deceit upon
those debtors. These principles are traditionally fundamental in American jurisprudence,
-and have been enunciated repeatedly by our courts.” Mitchell S. Mohr, 52 F.T.C. 1466,
147475 (1936). -

% Presumably it was this proclivity of respondent for violating the law, however inad-
vertently, that led the Court of Appeals to “hazard the hope that the respondent will take
such a long step forward in voluntary compliance with the language and spirit of the
order he is required to obey whether he likes it or not. that this seven vear old litigation
may be finally terminated, and will not be before us again.” 816 I. 2d at 428.
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procedure established by Section 3.61(c) is available to respondent if
he finds that compliance with one order would place him in violation
of the other or would otherwise create a dilemma as to how he should
meet the requirements of the other order.*

The findings and conclusions of the hearing examiner are rejected
to the extent they conflict with this opinion. The examiner’s order is
modified and an appropriate order will be entered in accordance with
this opinion, :

Commissioner Nicholson did not participate for the reason that
oral argument was heard prior to his taking the oath of office.

Fixan OrpEr

This matter has been heard by the Commission on the cross-appeals
of complaint counsel and respondent from the initial decision of the
hearing examiner filed on June 2, 1967. The Commission has rendered
its decision, denying respondent’s appeal in all respects, granting
complaint counsel’s appeal, and adopting the findings of the hearing
examiner to the extent consistent with the opinion accompanying this
order. Other findings of fact and conclusions of law made by the Com-
mission are contained in that opinion. For the reasons therein stated,
the Commission has determined that the order entered by the hearing
examiner should be modified and, as modified, adopted and issued by
the Commission as its final order. Accordingly,

1t is ordered, That the respondent Sydney N. Floersheim, an indi-
vidual trading and doing business as Floersheim Sales Company, Na-
tional Research Company, or under any other name or names, and
respondent’s representatives, agents and employees, directly or through
any corporate or other device, in connection with the business of ob-
taining information concerning delinquent debtors or assisting in the
collection of delinquent accounts or the offering for sale, sale or distri-
bution of forms, or other material, for use in obtaining information
concerning delinquent debtors, or for use in the collection of, or.
attempting to collect, delinquent accounts in commerce, as “commerce”
is defined in the Federal Trade Commission Act, do forthwith cease
and desist from: ‘

1. Using the words “Claimants Information Questionnaire,”
“Current Employment Records,” “Change of Address,” “Ques-
tionnaire,” “Payment Demand,” or any other words of similar im-
port or meaning, to refer to respondent’s business or that of any
of the purchasers or users of the forms sold by the respondent.

s See also Section 3.72(b) governing reopening of an order.
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Using or placing in the hands of others for use, any form,

questionnaire or other material :

a. Which appears to be, or simulates, an official or govern-
mental form or document or which falsely represents, directly
or by implication, that a party other than the creditor is
attempting to collect the debt ;

b. Which does not reveal in a prominent place, in clear
language and in type at least as large as the largest type, ex-
cluswe of captions, used on said form :

(1) That the sole purpose is to obtain information con-
cerning an allegedly delinquent. debtor or that the sole
purpose is to collect or attempt to collect an allegedly
delinquent account;

(2) That the United States Government is in no way
connected with the request for information or demand
for payment;

c¢. Which does not reveal in a prominent place and in clear
language the identity of the creditor to whom the debt is
allegedly owed;

d. Which misrepresents or inaccurately states the rights
of a creditor under state law to attach the real or personal
property, income, wages or any other property of the debtor;

e. Which contains a statement of a creditor's right to
attach after judgment the real or personal property, wages,
income or other property of a debtor without disclosing that
no judgment may be entered against the debtor uniess he
has first had an opportunity to appear and defend himself in a
court of law: Provided, however. That it shall be a defense
hereunder for respondent to establish that forms containing
a statement prohibited by this paragraph (e) are sent only
by or on behalf of a creditor who has obtained a final j ‘,ado-
ment against the debtor to whom the form is sent.

Using or placing in the hands of others for use, any envelope:

a. Which appears to be, or simulates, an official or govern-
mental envelope;

b. Which purports to come from a party other than the
creditor;

c. Which contains a Washington, D.C., return address
without revealing in a prominent place, in clear language,
and in type at least as large as the largest type used on said en-
velope, the identity of the crediter and the fact that the en-
closed forms do not come from the United States Government;
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d. Which contains the statement “The form enclosed is
confidential, no one else may open™ or any statement of simi-
lar purport.

4. Representing, directly, or by implication, that any of respond-
ent’s Payment Demand forms or any similar collection material
sold by the respondent have been approved by the Federal Trade
Commission or have been deemed to be in compliance with the re-
quirements of the order to cease and desist entered by the Federal
Trade Commission in Docket No. 6236, In the Matter of Mitchell
S. Mohr, et al.

5. Misrepresenting Federal Trade Commission or court ap-
proval of any of respondent’s envelopes, forms, or other material.

It is further ordered, That the respondent herein shall, within sixty
(60) days after service upon him of this order, file with the Commis-
slon a report in writing setting forth in detail the manner and form
in which he has complied with this order.

Commissioner Nicholson not participating for the reason that oral
argument was heard prior to his taking the oath of office.

Ix TEHE MATTER OF
AMERICAN MARKETING ASSOCIATES, INC., ET AL.
ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION
OF THE FEDERAL TRADE COMMISSION ACT
Docket 8727, Complaint, Jan, 17, 1967—Decision, Feb, 5, 1968

Order requiring a Phliadelphia, Pa., retail door-to-door seller of encyclopedias
and other educational books. to cease misrepresenting that it is afliliated
with the American Marketing Association or any other business group or
that it is doing market research, that its employee applicants will be trained
as junior executives and paid a salary, that it is afliliated with any educa-
tional or governmental agency, that it is »elling its books at reduced prices.
and using other deceptive sales tacties.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Aect, the Federal
Trade Commission, having reason to believe that American Marketing
Associates, Inc., a corporation, and Stanley Ifessler, individually and
as a dirvector of the said corporation, hereinafter referred to as re-
gpondents, have violated the provisions of said Act, and it appearing



