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(b) That the reeipient is under no obligation either to
return the merehandise to the sender, or to preserve it intact
and

( c) That he is required to pay for the merchandise only
if he decides to purchase it.

(6) Representing~ directly or by implication , contrary to the
faet, that respondents will refer "acc.ounts" to any other organi-
zation, attorney, or firm of attorneys for collection or for legal
action;

(7) l\1isrepresenting in any manner the legal c.onsequenc.es of
their mailees ' :failure to pay for or return merchandise that has
been sent to said mailees without a prior order therefor or in

spite of specific. directions from said mailees not to send such
lnerchandise; and

(8) Sending merchandise without first obtaining a specific
order therefor after respondents lmve been notified by. the mailees
that shipments of unordered merchandise are to be discontinued.

1 t is ordered That the hearing examiner s initial decision and order
as modified hereby, be, and they hereby are, adopted as the decision
and order of the Commission. 

1 t is fuTtlwJ' ordered That respondents shall "ithin sixty (60) days
after service upon them of this order, file with the COlll111ission a
report, in "'Titing, setting forth iil detail the manner and form in which
they have c.omplied with the order to cease and desist contained herein.

Commissioner Nicholson not participating for the reason that oral
argument was heard prior to his taking the oath of office.

IN THE iUXl"TER OF

JE\VELL l\IYERS, INC. , ET AL.

CONSEXT ORDER , ETC. , IN REGARD TO THE ..ALLEGED VIOLATION OF THE FED-

ERAL TRADE CO:\DIISSION AND THE Frn. PROD1TTS LABELING ACTS

Docket 0-1290. Complaint, Jan. 22, 1968-Dcei.sion, Jan. , 1968

Consent order requiring a )Iemphis , Tenn. , retail furrier to cease falsely adver-
tising and deceptiyely inyoidng- its fur products and failing to maintain
required records.

CO)IPLAIKT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fur Products Labeling Act, and by virtue of the authority
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vested in it by said Acts , the Federal Trade Commission , having reaSOll
to believe that Jewell :J\iyers, Inc., a corporation, and l\lrs. Jewell
.l\'Iyers , individually and as an officer or said corporation , hereina.iter
Teferrec1 to as respondents, have violated the provisions of said Acts
and the Rules and Regulations promulgated under the Fur Products
Labeling Act, and it appearing to the Comlnission that a proceeding
by it in respect thereor would be in the public interest, hereby issues
its complaint stating its charges in that respect as follows:

PARAGRAPH 1. Respondent J ewelllHye.rs , Inc. , is a corporation or-
ganized , existing and doing business under and by virtl1~e. of the laws
or the. State of Tennessee. 

Respondent :Mrs. ,Jewell :J\1yers is an officer or the corporate re-
spondent. She formulates , directs and eontrols the acts , practices and
policies of the said corporate respondent including those hereinafter
set forth. 

Respondents are retailers of fur products with their office and prin-
Cipal place of business located at 1731 Union Avenue, MemphisTennessee. 

PAR. 2. Respondents are now, and for some time last past have been
engaged in the introduction into commerce, and in the sale , adver-
tising, and offering for sale in eommeree, and in the transportation
and ,distribution in commeree, of fur products; and have sold, adver-
tised , offered for sale, transported and distributed fur products which
have been made in whole or in part of furs which have been shipped
and received in commerce, as the terms "commerce " "fur" and "fur
product" are defined in the Fur Products Labeling Act.

PAR. 3. Certain of said fur products were falsely 'and deceptively
invoiced by the respondents in that they were not invoiced as required
by Section 5 (b) (1) of the Fur Products Labeling Act and the Rules
and Regulations promulgated under such Act.

Among such falsely and deceptively invoiced fur products, but not
limited thereto , were fur products covered by invoices which failed to
show the true animalmune. of the fur used in any sueh fur product..

PAR. 4. Certain of said fur products were falsely and deeeptively in-
voiced in violation of the. Fur Products Labeling Act in that they
were not invoiced in accordance with the Rules and Regulations pro-
mulgated thereunder inasmuch as the term "natural" was not used on
invoices to describe fur products which were not pointed, bleached
dyed, tip-dyed , or otherwise artificially colored, in violation of Rule
19 (g) of said Rules and Regulations.
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PAR. 5. Certain of said fur products were falsely and deceptively ad-
vertised in violation of the Fur Products Labeling Act in that certain
advertisements intended to aid, promote and assist, directly or indi-
rectly, in the sale and offering for sale of such fur products were not in
accordance with the provisions of Section 5 (a) of the said Act.

AInong and included in the aforesaid advertisements but not limited
thereto , were advertisements of respondents which appeared in issues
of The COlmnercial Appeal, a newspaper published in the city of
l\1emphis , State of Tennessee and having a wide circulation in Tennes-
see and other States of the United States.

AInong such false and deceptive advertisements but not limited
thereto, were advertisements of respondents whic.h represented:
through such statments as "reductions 20% to 40%" that prices of
fur products were reduced in direct proportion to the percentages.
stated frOlll the former bona fide prices at whieh the respondents of-
fered the fur products to the public on a regular basis for a reasonably
substantial period of time in the recent regular course of business and
that the amount of said reductions afforded savings to the pure-hasers
of respondents ' products when in fact. such prices were not reduced in
direct proportion to the said percentages stated and the represented.
savings were not thereby afforded to the said purchasers, in violation
of Section 5 (a) (5) of the Fur Products Labeling Act.

PAR. 6. By means of the aforesaid advertisements and others of
similar import and meaning not specifically referred to herein, re-

spondents falsely and deceptively advertised fur products in violation
of the Fur Products Labeling Act in that the said fur products were
not advertised in accordance with the Rules and Regulations promul-
gated thereunder inasmuch as the term "natural" was not used to
describe fur products which were not pointed , bleached , dyed , tip-dyed
or otherwise artificially colored , in violation of Rule 19 (g) of the Rules.
and Regulations.

. PAn. 7. In advertising fur products for sale , as aforesaid, respond-
ents made pricing-claims and representations of the types covered by
subsections (a), (b), (c) and (cl) of Rule 44 of the Regulations under
the Fur Products Labeling Act. Respondents in making such claims
and representations failed to maintain full and adequate records dis-
closing the facts upon which sllch claims and representations were
based , in violation of Rule 44 ( e) of said R.ules and Regulations.

PAR. 8. The aforesaid acts and practices of respondents, as herein
alleged, are in violation of the Fur Products Labeling Act and the
Rules and Regulations promulgated thereunder and constitute unfair
methods of competition and unfair and deceptive acts and practices
in COlllmerce under the Federal Trade CommisE1ion Act.
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DECISION AND ORDER

The Federal Trade Commission having initiated an in,-estigation
of certain acts and practices of the respondents name.d in the caption

hereof, and the respondents having been furnished thereafte.r with a
eopy of 11 draft. of c.omplaint whieh the Bureau of Textiles and Furs
proposed to present to the Commission for its consideration and which
if issued by the Commission

, ,,'

ould charge respondents with violation
of the Federal Trade Commission Act and the Fur Products Labeling
Act; and

The respondents and counsel for the Commission ha ,-iug therea fter
executed an agreement containing a consent order, an admission by the
respondents of all the. jurisdictional facts set forth in the aforesaid
draft of complaint, a. statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondents that. the law has been violated as alleged in sueh com-
plaint, and Traivel'S and other provisions as required by the Commis-
sion s Rules; and

The Commission haTing thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents ha,-
violated the said Ads, and that complaint should issue stating its
charges in that respect , and ha,-ing thereupon accepted the executed
consent agreement and placed snch agreeme.nt on the public record
for a period of thirty (30) days, now in further conformity with the
procedure prescribed in S 2.34 (b) of its Rules , the Commission hereby
issues its complaint, makes the following jurisdictional findings , and
enters the fol1o,yin~r order:

1. Respondent .Jewell 1\1Y8rs, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Tennessee, ,,-ith its office and principal place of business lo-
cated at 1731 l7nion Avenue , :Memphis, Tennessee.

Respondent 1\1rs. I ewelll\Iyers is an officer of said corporation and
her address is the same as that of said corpora tion.

2. .The Federal Trade Commission has jurisdiction or the subject
matter oft-his proceeding and of the respondents, and the proceeding
is in the public interest. 

ORDER

1 t is O1'(leJ'ed That respondents Jewell Thlyers, Inc. , a corporation
and its officers , and ~1rs. Jewell :Myers , individually and as an officer
of said corporation , and respondents ' representatiyes , agents and em-
ployees directly or through any col'l)orate or other device , in connee-
tion with the introduction , into commerce, or the sale advertisjl1g or
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offering for sale in commerce, or the transportation or distribution in
commerce, of any fur product; or in eonnection ,,"ith the sale, adver-
tising, offering for sale, transportation or distribution of any fur prod-
uet which is made in whole or in part of fur ,,-hich has been shipped
and received in commerce , as the. terms "commerce

" "

fur" and " fur
product" are defined in the Fur Products Labeling Act, do forthwith
cease and desist from:

A... Falsely or deeeptively invoicing any fur product by:
1. Failing to furnish an invoice : as the term '; invoice" is

defined in the Fur Products Labeling-Act, shmying in ,yords
and figures plainly legible all the information required to be
disclosed by each of the subsections of Section 5 (b) (1) of
the Fur Products Labeling Act.

2. Failing to set forth the term ';natural" as part of the
information required to be dise.losec1 on an inyoiee under the
Fur Products' Labeling Act and Rules and Regulations
promulgated thereunder to describe such fur product which
is not pointed , bleached , dyed, tip-dyed, or otherwise arti-
ficallv colored.

B. Falsely or deceptively ach"ertising fur produc.ts through the
118e of any advertisement, representation , public announcement or
notiee whieh is intended to aid , promote or assist, directly or in-
direc.tly, in the sale, or oft'ering for sale of such fur products, and
'\T hich :

1. l\Iisrepresents directly or by implication through per-
centage savings claims that the prices of sueh fur produc.ts
are reduced in direct proportion to the percentages stated
from the pric.es at whieh such fur products have been sold
or offered for sale in good faith by the respondents in the
recent regular course of their business , or otherwise misrep-
resents the price at ,,-hich the fur products have been sold , or
offered for sale by respondents.

2. Falsely represents that savings are afforded to purchasers
of respondents ' fur products or misrepresents in any manner
the amount of sayings available to the purchasers of such
fur products.

3. Fails to set forth the term " natural" as part of the in-
formation required to be disclosed in advertisements under the
Fur Products Labeling Act and the Rules and Regulations

promulgated thereunder to deseribe such fur products whieh
are not pointed , bleached , dyed , tip-dyed, or otherwise ar-
tificially colored.
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C. Failing to maintain full and adequate records disc.1osing the
facts upon which pricing claims and representations of the
types described in subsections (a), (b), (c) and (d) of Rule 44 of
the Rules and Regulations promulgated under the Fur Products
Labeling Act, are based.

I t is fu'J'theT oTdeTed That the respondents herein shall , within sixty
(60) days after service upon them of this order, file with the Com-
mission a report in writing setting forth in detail the manner ancl
form in which they have complied with this order.

IN THE f.1.ATTER OF

CENTER :MOTORS, INC. ET AL.

COX SENT ORDER , ETC" IN REGARD TO THE ALLEGED VIOLATION OF THE

FEDERAL Tfu\.DE CO:l\DIISSION ACT

Docket 0-1291. Oomplalnt

, ,

fan, 23, 19G8-Decision

, .

lan. 1D68

Consent order requiring n \Vashington , D. , used car dealer to cease using bait
advertising and deceptive financing. 

COll:IPLAINT

Pnrsua,nt to the provisions of the Federal Trade C01l11nission Act
and by virtue of the authority vested in it by said Act , the Federal
Trade Commission, having reason to believe that Center 1\10tors, Inc.
a corporation , and Bernard L. Gordon , individually and as an officer

of said corporation, hereinafter referred to as respondents, 11a VB

violated the provisions of said Act, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public in-
terest, hereby issues its complaint stating its charges in that respect
as follows:

PARAGRAPH 1. Respondent Center l\lotors , Inc. , is a corporation or-
ganized , existing and doing business under and by virtue of the laws
of the District of Columbia, with its principal office and place of
business located at 1333 Rhode Island A yenue , N\Y. , in the city of
",Vashington , D. C.
Respondent Bernard L. Gordon is an individual and is an olllcer

of the corporate respondent. 1-Ie formulates , directs and controls the
a0ts and practices of the corporate respondent, including the acts and

actices hereinafter set forth. His address is the same as that of the
corpoTate respondent.
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PAR. 2. Respondents are now, and for some tune last past have been
engaged in the advertising, offering for sale, sale and distribution or
used autOlnobiles to the public.

PAR. 3. In the course and conduct of their business as aforesaid

Tesponclents now ca,use, and for some time last past have caused, their
said product, when sold , to be transported from their place of business
in the District or Columbia to purchasers thereof located in the District
of ColUlnbia, and maintain, and at all times mentioned herein have
maintained, a substa.ntial course of trade in said product in commerce
as "commerce,:' is defined in the Federal Trade Comlnission Act.

PAR. 4. In the course and conduct of their aforesaid business, and
for the purpose of inducing the purchase of their used automobiles

respondents have made, and are now making, numerous statelnents
and representations in advertisements inserted in newspapers or in-
terstate circulation , of which the following are typical and illustrative,
but not all inclusive thereof:

$85 DO'iVll '64 Chevy $1185 S, S. ConY.

=I:

ONLY $95 DO\VN! '63 OLDS STARFIRE COUPE $1095

$85 Down DELIVERS '64 OLDS $1295 98 Convert.

im. 5. By and through the use or the above-quoted statemmits and
representations , and others of similar import and meaning but not ex-
pressly set out herein , the respondents have represented , and are now
representing, directly or by implication, that: 

1. The offers set forth in said advertisements are bona fide offers to
sell the advertised automobiles at the prices and on the terms and con-
ditiolls stateel. 

. .

2. The advertised automobiles will be finaneed on offer of the down
l)ayment. stated.

PAR. G. In truth and in fact:
1. The offeTs set forth in said advertiseme.nts were not bona fide

offers to sell the advertised automobiles at the prices and on the terms
and conditions stated, but were made for the purpose of obtaining
leads to prospective customers. In a number of instances , the automo-
biles advertised were not in respondents' possession at the time they
were advertised and were not available for purchase. Respondents
salesmen informed prospective customers who responded to the ad.
vel t.isements that the automobiles advertised had been sold and di-
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rected the customeTS' attention to automobiles selling at a higher

price. By these tactics, respondents and their salesmen attempted to
and frequently did sell higher priced automobiles.

2. The advertised automobiles ,,-ere not financed on offer of the clown
payment stated. Frequently the amount of down payment advertised

as insufficient and the customer was required to obtain a small loan
to make up the deficiency or balance between the amount advertised
and the amount actually required as down payment.

Therefore, the statements and representations as set forth in Para-
graphs Foul' and Five hereof 'were and are false , misleading and
decepti ve.

PAR. 7. In the course and conduct of their aforesaid business , and
at all times mentioned herein , respondents have been , and now are, in
substantial competition, in commerce, with corporations , firms and
individuals in the sale of used automobiles of the same general kind
and nature as that sold by respondents.

PAR. 8. The use by respondents of the aforesaid false, misleading
and deceptive statements, representations and pra.ctices has had , and
now has , the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representations were and are true and into the purchase of
substantial quantities of respondents ' product by reason of said erro-
neous and mistaken belief.

PAR. 9. The aforesaid acts and practice.s of respondents, as herein
alleged , were and are all to the prejudice and injury of the public and
of respondents ' competitors and constituted , and now constitute, un-
fair methods of competition in commerce and unfair and deeepti ve
acts and practices in commerce in violation of Section 5 of the Federal
Trade Commission...:\.ct.

DECISIOX AND ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with vio-
lation of the Federal Trade Commission Act, and the respondents

. having been served with notice of said determination and with a copy
of the complaint the Commission intended to issue, together with a
proposed form of order; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the com-
plaint to isslle herein , a statement that the signing of said agreement
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is for settlement purposes only and does not constitute an admission
by respondents that the law has been violated as alleged in such com-
plaint , and waivers and other provisions as required by the COJllmls-

sion s Rules; and
The Commission, having eonsidered the agreement and having ac-

cepted same, Rlld the agreement containing consent order having there-
upon been placed on the public record for a period of 30 days , nmv in
further conformity with the procedure prescribed in S 2.34 (b) of its
Rules, the Commission hereby issues its complaint in the fornl con-
templated by said agreement, makes the following jurisdictional find-
ings , and enters the following order:

1. Respondent Center ~10tors , Inc. , is a corporation organized , exist-
ing and doing business under and by virtue of the laws of the District
of Columbia , with its office and principal place of business located at
1333 Rhode Island Avenue, N\V. , in the city of \Yashington , D.

Respondent Bernard L. Gordon is an officer of said corporation , and
his address is the same as that of said corporation.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents , and the proceeding
is in the public interest.

ORDER

1 t is ordered That respondents Center :Motors, Inc.. , a c.orporation
and its officers , and Bernard L. Gordon , individually and as an officer
of said corporation , and respondents ' agents , representatives and em-
ployees, directly or through any eorporate or other device, in connec-
tion with the advertising, offering for sale , sale or distribution bfused
a.utomobiles or other products , in eoml11erce , as "commerce" is defined
in the Federal TradeCol11mission Act , do forthwith cease and desist
from:

1. Representing, directly 01' by implication , that any products
are ofl'el'ed for sale when such offer is not a bona fide offer to sell
such products.

2. l\laking representations purporting to offer merehandise for
sale when the purpose of therepresentatioll is not to sell the of-
fered merchandise but to obtain leads or prospects lor the sale of
other merchandise at higher prices.

3. Representing, directly or by implication , that a product is
ofl' ered for sale whensuc.h product is not in respondents ' posses-
sion and available for purchase at the time of the offer.
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4. J.\IIisrepresenting, in any manner, the amount which will be
accepted as down pa:yment.

5. Using any advertising, sales plan or procedure involving the
use of false, misleading or deceptive statements or representations.

It is further ordered That the respondent corporation shall forth-
with distribute a copy of this order to each of its operating divisions.

1 t is further ordered That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner and
form in which they have complied with this order.

IN THE ~1ATTER OF

JENS RISOM DESIGN, INC. , ET AL.

CONSENT ORDER, ETC. , IN REGARD TO THE ALLEGED VIOLATION OF
SECTION 2 (a) OF THE CLAYTON ACT

Docket 8740. Oomplain, , July 21, 1967-DeaiMon, Jan. 30, 1968

Consent order requiring a New York City furniture manufacturer, to cease dis-
criminating in price between customers who resell its furniture, in violation
of Section 2 (a) of the Clayton Act.

Co :J\-IPL..I\INT

The Federal Trade Commision , having reason to believe that Jens
Risom Design, Inc. , and Jens Risom Design (California) Inc. , the
parties respondent named in the ca.ption hereof and hereinafter more
particularly designated and described , have violated and are now vio-
lating the provisions of subsection (a) of Section 2 of the Clayton Act
(U. , Title 15 , Section 13) as anlended by the Robinson-Patman
Act, approved J nne 19 , 1936 , hereby issues its complaint, stating its
charges with respect thereto as follows:

PARAGRAPH 1. Respondent Jens Risom Design , Inc. , is a corporation
organized , existing and doing business lmder and by virtue. of the laws
of the State of New York, with its principal office and place of busi-

. ness located at 444 ~1ac1ison Avenue, New York, N.
PAR. 2. Respondent J ens Risom Design (California) Inc. , is a cor-

poration orgfil1ized , existing and doing business under and by virtue of
the laws of the State of Delaware, with its principal office and place

"'Compliance of this order modified by order of March 20, 1968, p. 123 herein. Order
setting date of compliance dated December 8 , 1969.
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of business loeated at 444 :Madison Avenue, Ne\v York, N.Y. Respond-
ent .J ens H,iSOlll Design (California) Inc. , is wholly owned and con-
trolled by J'ens Risom Design , Inc.

P..m. 3. Respondents are now, and for nlany years last past have
been , engaged in the manufacture, sale and distribution of furniture
and furniture products. These products are sold to a large number
of eustomers located throughout the United States and in foreign
lands. Sales of these products are substantial, amounting to about $4
million per annmn.
PAR. 4. In the course and conduct of their business, respondents

ha Y';: engngt,cl and are nOlY engaged in COl11111erCe, as "commerce" is
defined in the Clayton Act. Respondents employ interstate means of
communication ,,'ith their custOlners in the consummation of sales
and in the settling of accounts. Respondents ship, or cause to be
shipped , their products frOlTI the States in which said products are
manufactured to their customers, or to purchasers from their custom-
ers~ loeated in other States of the United States and the District of
Columbia. Thus , there is and has been, at all times mentioned herein
a. continuous course of trade in commerce in said products across State
lines between respondents and their customers.

PA;R. 5. In the course and conduct of their business in commerce
respondents have been and now are discriminating in price, directly
or indirectly, between different purchasers of their furniture and fur-
niture products of like grade and quality by selling said products at
higher pl'ic~es to some purchasers than they sell said products to other
purchasers , many of whom have been and now are in competition with
the purchasers paying the higher prices.

\R. 6. Included among, but not limited to , the aforesaid discrimi-
nations in price as above alleged , are the following:

For several years last past respondents have priced their line of prod-
nets in terms of list prices. One class of respondents ' customers pur-
chases at said list price.s less a discount of 40 percent while other classes
of custOll1erS purchase at list prices less discounts ranging up to ;'50 + 10
percent. Various members of each class of customers compete with each
.other and with various members of eaeh of the other elasses.

PAR. 7. The effect of respondents ' discriI\linations in price as alleged
herein has been or may be substantially to lessen competition or tend to
,create alllonopoly in the line of commerce in which respondents ' cus-
tomers are engaged, or to injure, destroy, or prevent competition
with purchasers from respondents who receive the benefit of such
discriminations.

418-345-72-
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PAR. 8. The aforesaid acts and practices constitute yiolations of the
provisions of subsection (a) of Section 2 of the Clayton Ad (U.
Title 15, Section 13) as amended by' the Robinson-Patulan Ad
approved June 19 , 1936.

DECISION AND ORDER

The Commission having issued its complaint in this proceeding on
July 28 , 1967, charging the respondents named in the caption hereof
Yiith violation of Section:2 (a) of the Clayton Act, as amended and said
respondents haying been seryed ,,-ith a copy of that eomplaint: and

The respondents having thereafter filed a request pursuant to
~ 2. 34( c1) of the, Rules to haTE' the matter "\yithdrawn from adjudication
a.nd the Commission haTing granted that request by its order elated
October 23 , 1967; and

The respondents and counsel for the Commission having executed
an agreement containing an admission by respondents of all the juris-
dictional facts set forth in the said complaint which had been issued
a statement that the signing of said agreement is for settlement pur-
poses only and does not constitute an admission by respondents that
the law has been violated as alleged in said complaint, and waivers and
other provisions as required by the Commission s Rules; and

The Commission having considered the a~reement and 11a vinf!.' ac-
ce,pted same, and the agreement containing consent order having there-
upon been plaeed on the public record for a period of 30 clays. 1l0"\Y in
further conformity ,,-ith the proeedure prescribed in S 2.34 (b") of its

Rules , the Commission hereby issues its complaint in the form contem-
plated by said agreement, makes the following jurisdictional findings
and enters the following order:

1. Respondent J ens Risom Design , Inc. , is a corporation organized
existing' and doing business under and hv virtue of the laws of the State
of N e; Yor!\:, with its princi pal offic~ and plaee of business locatecl
at 444l\1adison Avenue, in the city of New York, State of Ke\\ York..

Respondent .J ens RisOlll Design (California. ) Inc.. , is a corporation
organized , existing and doing business under and by virtue of th€ In "\YS

of the State of Delaware, with its principal office and plaee of business
located at 444 ~1ac1ison Avenue, in the city of New York, State of New
York. Respondent J ens Risom Design (California) Inc. , is ,,-holly
owned and controlled by respondent J ens Risom Design, Inc.

2. The Fede-ral Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents.
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ORDER

It is onle1'ed That respondents J ens Risom. Design , Inc., a cor-

poration , and t ens Riscom Design (California) Inc. , a corporation
and their officers , representatives , agents, and employees, directly or
through any corporate or other device, in , or in connection with, the
offeriilg for sale, sale, or distribution of furniture and furniture prod-
ucts in commerce, as "commerce" is defined in the Clayton Act , do
forthwith cease and desist from:

Discriminating, directly or indirectly, in the price of such
products of like grade and quality by selling to any purchaser at
net prices higher than the net prices charged any other purchaser
who in fact competes in the resale of such products with the pur-
chaser paying the higher price.

1 t is f~l1'the1' 011de11 That the respondents here.in shall , within sixty
(60) days after service upon them of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and form in
which they have cOlllplied with this order.

ORDER RULING ON RESPONDENTS ' PETITION FOR RECONSIDERATION AND

REOPENING PROCEEDING AND 1\10DIFYING THE COl\DIISSION S DECI-
SION. l\1ARCH 20 , 1968

This m~tter having come on to be heard upon the petition for recon-
sideration filed by the respondents on February 23 , 1968, requesting,
among other things, that the Commission reconsider and withdraw the
decision and order which issued on t anuary 30, 1968 , and issne
a revised decision expressly providing that the order herein shall
become final in the manner provided in the agreement containing con-
sent order previously accepted by the Commission as the basis for dis-
position of this proceeding, and which petition further states that the
request for reeonsideration is not opposed by complaint eounsel; and

The Commission being duly cognizant now as it was at the time of its
ac.ceptance of such agreement containing consent order that Paragraph
7 thereof recites , among other things, that the order to cease and desist
to be entered shall not become final within the meaning of the Clayton
Act, as amended, until the date of final disposition of the proceedings 
the lIfatter of l(no71 Associates , I'ric. Docket No. 8549, then pending
on petition for revjew before the United States Court of Appeals for
the Seventh Circuit (8 S.&D. 772J ; and
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The Commission being of the vle"\y that it is appropriate that the
decision herein should contain express referenee to thE' afO1'2;;;aicl

agreement provision to the end that the Record in that respect be more
clf?arJy evident in the decision and the Commission having additionally
determined that the order should not contain the customarv direc-
tion for submission of a report of compliance with the order and that

this proceeding should be reopened for the purpose of modifying and

a.ltering the decision and order in those respects:
It is thepefol'e or'de1'ed. That this proceeding be, and it hereby
, reopened.
It is fu1'the1' ordered That the third paragraph of the Commis-

sion s decision be, find it hereby is , strieken and the following inserted
111 leu Llereo .

The respondents and counsel for the Commission having exe-
cuted an ar.u'eel11ent containin,Q.' an flc1mission bv respondents of all

.. '- .

t he jurisdictional facts set forth in the said complaint which had
been i~sued , a statement that the signing of said agreement is
for settlement purposes only and does not eonstitute an admission
by respondents that the law has been violated as alleged in said

eomplaint. and waive.rs and other provisions as required by the
Commission s Rules, and which flgreement further provides that
the order contained therein shall become finn 1 , within the mean-
ing of the Clayton Act, as amended. on the date of final disposi-
tion of the proceedings In the 31 (rUel' of linoll Associates , 111..0.

Docket No. 8:')48 , now pending: on petition for review be.fore the
nited States Court of Appeals for the. S(~venth Circnit: flnd

I tis fU1'the?' o'JYlered That the second paragraph of the Commis-
sion s order which directs the filing of a report of compliance. be, and
it hereby is , strieken.

IN THE l\IATTER OF

ALEX KIRSCHNER TRADING AS I(IRSCHNER BRUSH
CaMP ANY

COXSE~T'J.' ORDER. ETC. , IN REGARD TO THE ALLEGED nOLATION OF TIfE FED-

ERAL TRADE co~nIISSION ACT

Docket C-1292. Co1np7atnt , Jan. 30 , 1968-Decis'ion , Jan. 30, 1968

Consent order requiring a New York City paint and ,arnish brush manufacturer
to cease misrepresenting the true composition of the bristles used in its
brushes and using the word "Ohinese" for bristles not originating in that
C'ountry.
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COl.\IPLAINT

Pursuant to the prO\"isions of the Fecle:::al Trade Commission Act
and by virtue of the. authority vesteel in it by said Act , the Federal
Trade Commission , having i'eason to believe that Alex IGrschnel' , an
individual trading and doing business as Kirschner Brush Company,
hereinafter referred to as I'2spondent, has violated the provisions

of said Act, and it appe,fll'ing to the Con1mi~sion that a proceeding
by it in respect theTeoI would be in the public interest, hereby
is~ues its compln int stating its charges in that respect as follows:

PARAGRAPH 1. Respondent. Alex IGrschnel' is an individunJ , trading
and doing business as Kirsehner Brush Company, ,,-itb his principal
office fwd place of business located at 58 ",Yest 15th Street, New York
New York.

PAR. 2. Respondent. is now , and for some time last past has been
engaged in the manuLleture , offering for sale , sale and distribution of
paint and varnish brushes and other products to distributors and l'e,

tn.ilers for resale to the public.
PAR. 3. In the course and conduct of his business , respondent now

eauses , and for some time last past. has eausec1 , his said products , ",hen
soJc1, to be shipped from his place of business in the State of Xe,y
York to purchasers thereof loeated in various other States of the
United States, and maintains, and at all times mentioned herein has
maintained , (1, substantial eourse. of trade in said products in com-
mere-e , as " commerce" is defined in the Fec16:!.'al rTfl'ac1e Commission
Act.

PAR. 4. In the course and conduct of his business , and for the pur-
pose of inducing the purchase of his products, respondent has made
numerous representations concerning the quality, composition and
ori 0"in of his roducts bv the follmvilHt methods and means:

'"' ,--'

(1) The handles or ferrules of certain or respondenfs brushes are
marked or stamped with the 'Torcls " Pure. Chinese Bristle. " Respond-
ent thereby represents, directly or by implication , that the brushing
part of said brushes is composed entirely of hog or swine bristle (here-
inafter referred to as bristle) imported f:;:om China.

(2) The handles or ferrules of certain of respondenfs brushes are
marked or stamped ,,"ith the. words "All Pure Bristle." Respondent
thereby represents , directly or by implication , that the brushing part.
of said brushes is composed entirely ofbristle.

l\\R. ;). In truth and in fact:
(1) The brushing part of respondent's brushes marked or stamped

"Pure Chinese Bristle" is not composed entirely of bristle imported
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from China. The brushing part of said brushes is composed of a
mixture of bristle obtained from various sources , or in some instances
of a mixture or eombination of bristle and other material.
en The brushing part of respondent's brushes marked or stamped

All Pure Bristle" is not eomposed entirely of bristle. The brushing
part of said brushes is composed of a mixtni'e or combination of bristle
and other material.

Therefore , the aforesaid statements and representations as set forth
in Paragraph Four hereof were, and are, false, misleading and
clecC'l)ti n:'.

PAR. G. ,Yhen the brw:hing part of paint and varnish brushes 
compo:::ec1 of a mixture or combination of bri~,tle and other material
which has the appearance of bristle , such brushes are refldil~7 ac.cepted
by the Imr('.ha~ing: pnblic n8 having brushing pnrts composed entirely
of bristle in the absence. of any disclosure to the contrary, a fact of

\,;-

hieb the Commission takes officirll notice.
There is a preference among: the purchasing publie for paint and

varnish brushes having a brushing part composed entir~ly of bristle
as contrasted ,vith brushes lun-ing a brushing part. made. "'i\ith a
comblilation or mixture of bristle and other materia1. a fact of "'i\hich

the Commission also takes official notice.
Respondent's fnilul' e to disclose on nail1t and nlrnish brushes hav-

in&" a brushing part composed of a mixture, of bristle and other ma-
terial , all constituent mnterial. , in the order of their predominance
b:v means of a legible marking or stamping on the handles or ferrules
of said brushes is therefore to the prejudice and injury of the pur-
chasing public..

PAR.

/. 

By the practices as set forth in Paragraphs Fonl" Fi,-e and
Six hereof , respondent places in the hands of retailers the means and
instrumentalities b~T and through ,,-hich they l11a~- mislead and deceive

the public as to the quality and composition of said brushes and as to
the origin of the bristle of ,,-hich the brushing part of said brushes is
nlade.

PAR. 8. The use by responde.nts of the aforesaid false, misleading
and deceptive statements , representations and practices has had , and
now' has , the capac.ity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representations "'i\ere and are true and into the purchase
of substantial quantities of respondent's products by reason of said
erroneous and mistaken belief.

PAR. 9. The aforesaid acts and practiees of respondent? as herein
alleged , were and are all to the prejudice and injury of the public and
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of respondent's competitors and constituted , and now constitute , un-
fair methods of competition in commerce and unfair and deceptive acts
and practices in commerce, in violation of Section 5 of the Federal
Trade Commission Act.

DECISION AND ORDER

The Commission having heretofore determined to issue its complaint
'Charging the respondent named ill the caption hereof with violation of
the Federal Trade Commission Act, and the respondent having been
sen"ecl with notice of said determination and with a copy of the com-
plaint the Commission intended to issue, together with a proposed form
of order; and

The respondent a.nel counsel for the Commission having therea.fter
,executed an agreement containing a consent order, all admission by
the respondent of all the jurisdictional facts set forth in the complaint
to issue herein , a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such complaint
and waivers and other provisions as required by the Commission
R.llle,s; and 
The Commission having considered the agreement and having ac-

ce,pted same, and the agreement containing consent order having
thereupon been placed on the publie record for a period of 30 days
no\\" in further conformity "ith the procedure prescribed in8 2.34(b)
of its Rules, the Commission hereby issues its complaint in the form
contemplated by said agreement, makes the following jurisdictional
findings, and enters the following order:

1. Respondent Alex lCirsehner is an individual trading and doing
business as I(irschner Brush Comprwy with his office and principal
place of business located at 58 \Vest 15th Street, in the city of New
York. State of New York.

2. The Federal Trade Commission has jurisdiction of the subject
1natter of this Pl'oceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

It -;8 OJ'del? That respondent .Lc\'lex Kirschner, an individual trading
and doing business as IGrsehnerBrush Company, or under any other
trade name or names and respondent's agents , representatives and em-
ployees , directly or through any eorporate or other device , in connec-
tion \\"ith the offering for sale, sale or distribution or paint or varnish
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brushes or other products , in commerce , as "commerce." is defined in the
Federal Trade Commission Act, do forthwith cease and desist from:

(1) Offering for sale or selling brushes having a 1:n'w5hing part
composed in part of bristle of the hog or swine and in part 
material other than such bristle but which has the appearance of
bristle without truthfully describing, in the order of their pre-
dominance, all constituent mated9Js by means of a legible marking
or stamping on the handle or ferrule of the brush of such size
conspicuousness and degree of permanency as to be noticeable and
readable upon casual inspection when the brush is offel'ed for sale
to consumer purchasers.

(2) Using the word "Chinese" or any other .word of similar
import or meaning, either alone or in conjunction with other

words, to designate or refer to bristle of the hog or swine not
imported from China; or misrepresenting, in any manner, the
origin of respondent's brushes or the bristle or any other compo-
nent of said brushes.

(3) Using the words "All Pure Bristle" or any other words or
term of similar import or meaning~ either alone or in conjunction
with other words to designate describe or refer to any brush

which does not have a brushing part composed wholly of the
bristle of the hog or swine; or misrepresenting in any manner
the composition of respondent' s brushes.

(4) Placing in the ha.nds of others the means or instrumentali-
ties whereby they may mislead the public. as to any of the matters
or things prohibited in Paragraphs 1 , :2 and 3 hereof.

I t is .f~wtheJ' onlered That the respondent herein shall , within sixtY"

(60) days after service upon him of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and form in
which he has complied with this order.

IN THE ~1ATTER OF

FAIR\VAY M~ANUFACTURING CO~fPANY TRADING AS
FAIR\VAY-SI-IANE CO. ET AL

CONSENT ORDER, ETC. , IN REGARD TO THE ALLEGED VIOLATION

OF THE FEDERAL TRADE COMMISSION ACT

Docket 0-1293. Oom.plwint, Feb. 1968-Dec-ision, Feb. , 1968

Consent order requiring- a St. Louis, Mo., distributor of souvenirs and novelties
to cease misrepresenting that any of its products are authentic handcrafted
Indian articles and failing to disclose the foreign origin of its merchandise.
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COUPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade CDmmission. havinu: reason to believe that Fairway l\ianufae-
turing Company, ~; corpo~~tion , trading and doing busin~ss as Fair-

way-Shane Co. , and formerly trading and doing business as Leroy
Shane, Inc. , and Eugene J. Fishgoll and Philip Sternberg, individ-
ually and as officers of said corporation , hereinafter referred to as
respondents , have violated the provisions of said Act, and it appear-
ing to the Commission that a proceeding by it in respect thereof
would be in the public interest., hereby issues its complaint , stating its
charges in that respect as follows:

PARAGRAPH 1. Respondent Fairway :r.ianufacturing Company is a
corporation organized, existing and doing business under and 
virtue of the laws of the State of l\:fissouri , with its office and prin-
cipal place of business located at 4363 Duncan Avenue, St. Louis
:Missouri 63110.

Respondents Eugene J. Fishgoll and Philip Sternberg are incli-
vichutls and officers of the corporate respondent. They foI'lnulate,
direct and control the acts and practices of the corporate respond-
ent including the acts and practices hereinafter set forth. The ad-
dress of said Eugene J. Fishgoll is the same as that of the corporate
respondent. The address of Philip Sternberg is 27 Sixteenth Street
NE. , Rochester, l\linnesota.

Respondent Fai rway l\Ianufacturing Company trades and does
business under the name Fairway-Shane Co. and formerly traded and
did business under the name Leroy Shane , Inc. , with addresses at 
Sixteenth Street; NE. , Rochester, :ilIinnesota.

PAR. 2. Respondents are nQ1,v, and foI' some time last past ha,,-e been
engaged in the advertising, offering for sa1e.) sale and distribution of
curios, souvenirs, gifts , novelties and toys to retailers and dealers for
resale to members of the purchasing public.

\.R. 3. In the course and conduct of their aforesaid businw:s , the
respondents now eRnse" and for some time last past have caused , their
said merchandise when sold , to be shipped to purehasers thereof
lornteel in nlriolls States of the, United States other than the States of
:Missouri and :11:innesota, and maintain , and at all times mentioned
herein have maintained, a substantial course of trade in said mer-

chandise in commerce, as '; commerce" is defined in the Federal Trade
Comn;.issi on ..:.\.ct. 
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PAR. 4. Respondents, in the course and conduct of their aforesaid
business, and for the purpose of inducing the purchase of their said
n1e.l'chandise , ha,-e made use of signs, sYlnbols , markings and depic-
tions that have an ethnic significance associated with the American
Indian and have used certain words , phrases, statements, and rep-
resentations, directly or by implication, in catalogs, labels, trade

journals and other media ,,-ith respect to the source and production
of said merchandise.

Typical and illustrative of said statements and representations , but
not all inclusive thereof , are the following:

Indian.
Indian Items.

Hand Beaded.
Hanel Made of Genuine Birch.
Indian )laele Totem Pol es Hanel Crafted.
Genuine Indian Hand Made.
Indian Traders.

PAR. 5. By and through the use of said Sig11S , symbols , and markings
and said statements and representations , and others of similar import
and Ineaning, but not specifically set out herein , and particularly when
used and assoc.iated with typical American Indian products such as
tom- toms , totem poles , beaded products , pottery and the like respond-
ents represent, and have represented , directly or by implication:

1. That certain of respondents ' merchandise is authentic and genuine
American Indian products.

2. That certain of respondents ' merchandise is handmade or hand-
crafteel bv American Indians.

PAR. 6. In truth and in fact:
1. Suc.h products are not genuine and authentic American Indian

Products; but on the contrary certain of said products are made in
whole or in substantial part in I-Iong I\:ong, Japan or some other for-
eign colmtry.

2. Such merchandise is not handmade or handcrafted by Ameri-
can Indians and certain of said merchandise is not handmade or hand.
crafted by anyone else,

Therefore, the statements and representations set forth in Para-
graphs Four and Five hereof, were and are false, misleading and
deceptive.

PAR. 7. JHuch of the merc.handise sold and distributed by the re-
spondents is manufactured in and imported from foreign c.ountries
including tTapan and Hong ICong. Respondents said foreign made
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merchandise bears markings indicating its manufacture in and im-
portation from Japan and Hong ICong. I-Iowever, in many instances
the markings are so small and placed in such an inconspicuous place
that this fact is not readily discernible by the public.

Furthenl1ore, much of said foreign made merchandise bears mark-
ings and symbols hereinabove described and is or the kind and char-
acter associated with the American Indian so as to constitute an
affirmative reDresentation that said merchandise is of a domestic origin.

P~\R. 8. In the absence of a clear and conspicuous disclosure that mer-
chandise, including curios, novelties and toys of the type sold by
respondents, is of a foreign origin and by the use of the markings, sym-
bols, statements and representations set forth in Paragraph Four
hereof, the public believes and understands that such merchandise has
been made by American Indians.

As to merchandise, such as that of the respondents , which simulates
the products and crafts of the American Indians, a substantial portion
of the purchasing public has an assumption that the same has been
made by American Indians.

The respondents' failure to clearly and conspicuously disclose the
country of origin of said merchandise and their affirmative false , mis-
leading and deceptive statements and representations, with respect to
the country of origin thereof is , therefore, to the prejudice and injury
of the purchasing public.

PAR. 9. By the aforesaid practices , respondents place in the hands of
retailers and others the means and instrumentalities by and through
which they may deceive and mislead the purchasing public as to the
source, nature, and identity of respondents ' merchandise.

PAR. 10. In the conduct of their business, and at all times mentioned
herein , respondents have been in substantial competition, in commerce
with corporations , firms and individuals in the sale of curios , souve-
nirs , gifts, novelties and toys of the same general kind and nature as
those sold by respondents.

~R. 11. The use by the respondents of the afore,said false, mislead-
ing and deceptive representations, statements and practices has had
and now has , the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said repre~
sentations and statements were and are true and into the purchase of
substantial quantities of respondents ' products by reason of said
erroneous and mistaken belief.

PAR. 12. The aforesaid acts and practices of respondents , as herein
allege, , were and are all to the prejudice and injury of the public and
of respondents' competitors and constituted , and now constitute , unfair
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111ethods of competition in commerce and unfair and deceptive acts and
practices in commerce , in violation of Section 5 of the Federal Trade
Commission Act.

DECISION AND ORDER

The Commission haying heretofore determined to issue its complnini
charging the respondents named in the caption hereof with violation of
the Federal Trade Commission Act , and the respondents having be~ll

served with notice of said determination and with a copy of the com-
plaint the Commission intended to issue , together with a proposed form
of order; and

The respondents and counsel for the Commission having thereafter
executed an agreement con raining r~ consent order , an admission by the
respondents of all the jurisdictional facts set forth in the complaint to
issue herein , a statement that the signing of said agreement is for
sdt1pment purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in ~:nch com-
plaint, and waivers and other provisions as required by the Commis-
sion s Rules; and

The Commission having considered the agreement and having
:accepted same , and the agreement containing consent order having
thereupon been placed on the public record for a period of 30 c1ays
now in further conformity with the procedure prescribed in S 2. 3-:1: (b)
of its Rules , the Commission hereby issues its com plaint in the form
~contemplatec1 by said n,greement, makes the follmying jurisdictional
findings, and enters the following order:

1. nO~pOn(1C'~lt ~-",,;l'Wuy :Manufacturing Company is a corporation
organized , existing and doing business under and by yirtne of the. In ws

of the State of l\Iissouri , with its office and principal place of business
)ocMecl at 4~~():1 Duncan ~"\ \'e11ue , St. LOllis , l\Iissouri 6:)11 O.

Respondents Eugene J. Fishgoll and Philip Sternberg are officers

of said corporation. The address of respondent Eugene ~T. Fishgol1 is
the same as that of said corporation. The address of Philip Sternbe1' 

is 27 Sixteenth Street, NE. , Rochester, :NIinnesotft.

Respondent Fairway :Manufacturing Company trades and does busi-

ness under the name Fairway-Shane Co. and formerly traded and did
business under the na.me Leroy Shane , Inc. , with address at 27 Six-
teenth Street, NE. , Rochester, l\1innesota..

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents , and the proceeding is

in the public interest.
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ORDER

1 tis ordel' That respondents Fairway :Manufacturing Company, a
corporation , trading and doing business as Leroy Shane, Inc., or

Fairway- Shane Co. or under any other name or names , and its officers
and Eugene J. Fishgoll and Philip Sternberg, individually and as offi-
cers of said corporation , and respondents ' representatives , agents and
employees, directly or through any eorporate or other deviee, in con-
nection with offering for sale, sale or distribution of curios, souvenirs
gifts, novelties, toys or any other merclmnclise, in commerce, as " eO111-

merce" is defined in the Federal Trade Commission Act, do forthwithcease and desist from: 
(1) Representing, directly or by implication, that any of

respondents ' merchandise is authentic or genuine American Indian
products; or that any of respondents ' merchandise is handmade or
handcrafted by American Indians or by anyone else: Provided
howevel' That it shall be a defense in any enforcement proceeding
instituted hereunder for respondents to establish that an article of
merchandise represented as being handmade or handcrafted 
whole or in part is in fact so made 01' crafted in the manner, to the
extent and by the persons of the nationality or ethnic group repre-
sented or implied: And jJ?'ot'ided flldheJ' That nothing herein-
above shall be construed to prohibit the use , in and of itseH, of the
term "Indian Type" or the term "Indian Style" to refer to mer-
chandise typically associated with the Amerie::m IncEnn.

(2) Placing in the ha.nds of retailers, dealers or others the
means and instrumentalities b-\' and tlll'oUQh "hieh t11ev llla y mis-

,. '-' 

lead or decciye the purchasing public concerning any merchan-
dise in the respects set out aboye.

(g) Offering for sale , selling or distributing merchandise of for-
ei~nl orig'in ,~'ithout cliselosin~r the countrv of ori.Q."in bv k. 'ible

'--' '-' ,--, '-' ,

marl;:illg' or stamping on said merchandise or on a label or taQ.'

'--- -- '-' ,

affixed thereto, which is of such ;1 (leg-roe of permanency as to
remain on or attached to the merchandise, in legible form , until
consummation of the consumer sale thereof , and of such conspic-
uousness as to be likely observed andl'eac1 by purchasers and pros-
pective. purchasers making casual inspection of the merchandise.

It is further' o?Yle1' That the respondents herein shall

, '

ivithin sixty
(60) days after service upon them of this order , file with the Commis-
sion a report in writing setting forth in detail the manner and form
in which they have c.omplied with this order.
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IN TI-IE :J\L\.TTER OF

SYDNEY N. FLOERSHEIl\1 TRADING AS FLOERSIIEIM: SALES
COl\IP ANY, ETC.

ORDER , OPINION , ETC. , IN REGARD TO' THE ALLEGED VIOLATION OF THE

FEDERAL TRADE CO::.\DIISSION ACT

Docket 8,' 21. Ooniplaint, Nov. 

/, 

19()6-Decision , Feb. 5, 1968

Order requiring a Los Angeles, Calif. , distributor of skip tracer' and debt collec-
tion forms, to cease selling false, misle-ading and deceptive skip tracer and
debt collection forms, and to cease misrepresenting that any of the forms have
JJeen approved by the Commission or the Courts.

CO::.\IPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by yirtue of the. authority vested in it by said Act , the Federal
Trade Commission, having reason to believe that Sydney N. Floer-
sheim , an individual , trading and doing business as Floersheim Sales
Company and National Researeh Company, hereinafter referred to as
respondent, has violated the proyisions of said Act, and it appearing
to the Commission that a proceeding by it in respect thereof would 
in the public interest, hereby issues its complaint stating its charges in
that respect as follo"Ws 

-\RAGRAPH 1. Respondent Sydney N. Floersheim is an individual
tra.ding and doing business under the name of Floersheinl Sales Com-

pany and also under the name of National Research Company. The of-
fice and prineipal place of business of Floersheim Sales Company is

7319 Beverly BI-n1. , Los An~reles, California. The office and principal
place of business of National Research Company is 748 'Vashington
Building, \iTashington , D.

PAR. 2. Respondent is now, and for some time last past has been
engaged in the business of preparing and selling printed forms and
other material for use in obtaining information about alleged de.li11-

quent debtors and in the collection of delinquent accounts. Respondent
causes said printed forms and other material , when sold , to be trans-
ported from his place of business located either in the State. of Cali-
fornia or in the District of Columbia to purchasers thereof located in
various other States of the United States, and has sent and received

by means of the United States mail , letters. cheeks and documents to
a.nd from States other than the Sta~te of California and the District of
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Columbia. Respondent maintains, and at all times hereinafter men-
tioned has 11laintained , a substantial course of trade in his said forms
and other material in commerce as "comnlerce" is defined in the Federal
Trade Comlnission .A..ct.

1? _-\.R. 3. The said printed forms and other material , prepared by the
respondent 'and tral1sported as hereinbefore alleged , are intended to be
~11:c1 aTe sold to collection agencies , finance and loan companies, mer-
chants "ho sell on installment accounts and others who have unpaid
accounts. The forms and otller material are designed and intended to be
and are , used by said purchasers for the purpose of obtaining informa-
tion eoncerning the purchasers ' alleged debtors and in the collection
of delinquent accounts ,yith the aid and assistance of respondent as
line inafter set forth.

PAR. .J:. Said forms and material intended for the purpose of lo-
cahng delinquent debtors whose present whereabouts is unknown , are
prep.ued in style and content to simulate official or governmental docu-
ments. In preparing said forms , the respondent has adopted a number
of fictitious and oftlcial sounding names among which, but not all
inclusive, are the following:

Claimf', nt~ Information Questionnaire.
Cnnent Employment Records,
Change of Addl'ess.
Qne8tinunaire.

rilE'Se forms all contain the adc1ress of 748 ,Vashington Building,
'Y;l:~hington 5 , D. , altllOugh none of the creditors or other persons
to ,'.-hom these forms are sold and bv \vhom thev are used htls an office

'" 

01' place of business at that address.
T1Je form entitled "Claimants Information Questionnaire" has a

lilk a t the top with a dollar sign at the beginning and sufficient room
10 inseTt an am.Olmt of monev.

~(lic1 forms ha. ve printed thereon a statement disclosing the purp03e
of n!e form and thnt it is not connected in all)' ,yay \vith the United
States Government. IIo,yeyer, this statement. is printed in such small
type, and is so inconspicuous that it is likely to be. ll1lnoticpd by the
Tecipient..

The respondent's method of operation , as to these forms , was~ and
, as follO\vs: The printed forms , the envelopes in which the forms are

to be mailed and the return envelopes are shipped to the purchaser. The
,envelope in which the form is to be mailed is a window envelope of a
brown color .and very similar to those used by the United States Gov-
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ernl1lent for some official purposes. The return address on the envelope
is '"748 \Vashington Building, vVashington 5, D. " This envelope

also has printed on the front "The Form Enclosed is Confidential. :N 
One Else ~fay Open." The return envelope has printed thereon one
of the titles hereinabove set forth and the address of " 7 48 ~T ashington
Building, \Vashington 5 , D. " After the forms and the envelopes have
been received by the purchaser, he places the name and address of the
debtor or of a person who n1ight know of the whereabouts of the debtor
on one of the forl11s and inserts the form and the reply envelope
in the window envelope. The envelopes and enclosures are then sent to
the respondent in bulk at the said \Vashington, D. , address where
they are stamped with a postage machine bearing a vVashington post-
mark and mailed by the respondent. If the addressee fills in the nec-
essary information and returns the form to the mailing address, in the
postage free reply envelope, the respondent sends the reply to the
purchaser of the forms llilopened.

PAR. 5. Each of said forms and material sold for the purpose of
collecting delinquent accounts is prepared in style and content to
simulate official or government documents. In connection therewith
respondent has adopted the lumle "Payment Demand " the address

748 \Vashington Building, vVashington 5 , D. " and has printed on
said fOl'111 the words "Notice mailed from vVashington , D.C. by Pay-
ment Demand." The respondent also causes to be printed on said forms
the alleged rights of a creditor to collect a judgment in the state in
which the debtor resides, which statement is sometimes inCO1'l'ect.

The respondent's method of operation , as to these forms , was, and.
, similar to that c1eseribed in the last preceding paragraph , except

that no reply enve10pe is enclosed. Heplies go directly to the creditor.
PAl::,. 6. Through the use, jointly allcl severally, of (1) the words

and terms set forth in Paragraphs Four and Five, (2) the format and
phraseology of said forms and (3) the Vl ashillgton , D. , return ad-
dress and fL ",Vashington postmark, respondent represents and implies
and places in the hands of the purchasers of his forms and other ma-
terials the means and instrumentalities whereby they represent and
imply to those to whom said forms are mailed, that the l'equest for in-
formation or demand for payment is made by a governmental agency
or is tote used for official purposes.

PAn. 7. In truth and in fact, the information is not requested for
any goyernmental agency or is not to be used for official purposes and
the demflncl for payment is not. made by anygovej:nmental or officiaJ

agency, but on the contrnxy, the sole bnsinc3s of responcle:at , conducted
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as aforesaid, is to sell the various printed forms to others , to be used
by them for the purpose of obtaining information concerning alleged
delinquent debtors or for the purpose of obtaining payment of alleged
delinquent accounts. 

By selling and pJ aeing said forms in the hands of the purchasers

respondent thereby furnishes sueh purchasers with the false, mislead-
ing and deceptive means and instrumentalities by and through which
they may obtain information as to delinquent debtors or the payment
of delin uent. accounts by subterfuge.01 

Therefore , the statements , representat,joJ1s and practices as alleged
in Paragraphs Four , Five hereof are false , misleading and deceptive.

PAR. 8. In the sales promotion literature for the forms described
in Paragraph Five hereof respondent represents , clireetly or by impli-
cation, that said forms have been determined by the Federal Trade
Commission to be in compliance with the requirements of the order to
eease and desist of the Federal Trade Commission in Docket No. G236

In the ilfatteJ' of ill-itchellS. j~Johr , el~ al. L52 F. C. 1466J, and that

said forms have been approved by the Federal Trade Commission.
PAR. 9. In truth and in fact , the forms set forth in Parngraph Five

hereof were not in issue in Docket No. 6236 and the Federal Trade

Commission has never rendered any official determination that said
forms or similar eollection forms sold by respondent are in compliance
with the requirements of saiel order to cease and desist or approving
said forms.

Therefore, the statements and representations set forth in Para-
graph Eight and the implications therefrom are false, misleading and
decepti ve.

PAR. 10. The use of said forms and other material as above set forth
has had, and now has, the tendency and capacity to mislead and de-
ceive persons to whom said forms are sent into the erroneous and mis-
taken belief that the said representations and implications are true
and to induce the recipients thereof to supply information or to 
or perform a.cts which they might otherwise not have done.

PAR. 11. The aforesaid acts and practices of respondent as herein
alleged , were , and al' , all to the prejudice and injury of the public. and
constituted , and no"\'\' constitute. , unfair and deceptive acts and prac.-
tices in commerce, in vioJation of Section 5 of the Federal Trad.
Commission Ad.

lJll'. Roy B. Pope supporting the complaint.
1111' Ilhw' l'ay 171. Chotinel' of N e"\yport Beach , Calif. , for respondent.

418-345--72----
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Respondent is the publisher (National Research CompanYj 'YVash-
ington and the seller (Floersheim Sales Compfmy, Los Angeles
Calif. ) of so-ealled "skip-tracer" forms and also of collection forms
each on IB1'1 forms the size of checks , together with envelopes 'which
go with the forms.! These are sold to business concerns throughout the
country, referred to herein as creditors, who are in pursuit of debtors.
The creditors fill out the forms , return them to respondent in ,1"'" ash-
ington who mails them to the debtors or other persons in brown
window envelopes printed up with respondent's address but no name
and containing, ordinarily, a metered ,Vashington postmark.

The complaint charges the respondent with unfair and deceptive acts
and practices within the meaning of Section 5 of the Federal Trade
Commission Act. No unfair methods of competition are alleged.

1 Photocopies of sample forms and envelopes are annexed to and made part of this
dec-ii'ion (p. 182).
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The.re are three main allegations as to subj ect matter:
Pa-ragraph Four challenges the skip- t1' aoer fo1'lns (and envelopes).

Paragraph Five challenges the collection /01'1718 (and envelopes).

(It a.lso contains an incidental challenge of the. correctness in all
states 2 of a statement , on the collection forms , of creditors ' rights after
judgment) .

Paragraph Eight alleges misrepresentation by respondent in ad-
vertising to business concerns or creditors that the collection forms
ha. e. been determined by the Commission to be in oO1npNanoe with a

prior order of the Commission (said prior order actually applying
.only to skip- tracer forms) .

The .challenged skip-tracer and collection forms are alleged in Four
and Five, respectively, all the facts stated therein

, "

to simulate official
or governmental documents." Additional facts are stated therein, in
some. detail , as "method of operation " without stating, however, any
further conclusion.

Six and Seven, relating to both types of forms (and envelopes)
:al1ege (Six) that through their use respondent represents and distrib-
utes instrumentalities representing that "the request for information
-or demand for payment is made by a governmental agency or is to be
used lor official purposes ; and further allege (Seven), after substan-
tially repeating the quoted words as to "governmental agency" and

offieial purposes " that this is false, and therefore the "statements
Teprese.ntations and practices as alleged in Paragraphs Four , Five
hereof are false, misleading and deceptive.

Ten follows the form of the usual "conelusion" paragraph of a Com-
mission ecnnplajnt alleging "tendency and capacity to mislead and
deceive." However, as cleTeloped at the prehearing conference held
herein , coll1plaint counsel relies on Ten, and on the aforedescribed
statement of " method of operation" in Four and Five, to support a
further charge , to wit, of enabling creditors to misrepresent the exist-
ence. of "third party authority" behind the forms by using the
address of a third party, here the respondent, and certain names sueh
as '; PaYlnent Demand. " Such a charge, if present , might bring this case
"ithin the pertinent Commission holding in the recent. State C1'edit
COidJ' ol Bo(l.nl ease referred to by complaiilt counsel at the prehearing
collie renee.

In this eonnection it may be noted here that there is a provision in
the suggested order accompanying the complaint prohibiting forms or

2 The complaint does not contain this limiting phrase " In all states.

:: 

In tile JIattcl" of 8. neon Sial/fill, c/.. a. Sta.te Credit Control Board, . 8661 , Commission
0piniO11, Xovelllb€r 16, 1966 , 70 F. C. 1318, 1348.
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enveJopes from containing an address other than that at which the
creditor maintains a place of business, or which is mailed from a post
office other than one where the creditor has a place of bl1sinese,

Respondent herein strongly contests the charge of misrepresentation
of governmenta~ or offie.ial authority.

espondent also e.ontends that the issue of third paTty authority' , or
the use of a. third party address, goes beyond the issues proposed by
the complaint or contained in any charge stated therein, and further
contends, by implication, that, if this is so , no order which m8.~' be
issued under this complaint may be widened so as to include a prohibi-
tion in respect to third party authority 01' use of a third party address
( or mailing from \V ashington) 

Respondent also contests the charge of misrepresenting that the col-
lection forms are in compliance ,,-ith the Commission s prior order -i.

by his proof that the col1ectivn forms were submitted as part of the
showing of compliance ,,-ith the Commission s prior order relating to
skip- tracer forms. Respondent ftlso e.ontests the incidental allegation
that t~le statement of rights or creditors to collect. a judgement.. as set
:forth on the col1ection forms , is not correct in all Stfttes.

Both sides , definitely including the respondent, were unusually co..
operative in pl'eheftring conference proceedings herein

, '

with the. re-
sult that. there was substantia.! expedition , partieularly in connection
with the eharQ'e of sinllllating: governmental 01' official authority.

~. ~- 

As to the existenee in the compJa 1nt of fill:'- chaL'ge cf misl'epn:~~('nta-
tion as to third party authority or use of a third pfl~~t.y address. com-
plaint eounsel stated at the prehearing conference that he relied on the
fRets as al1eged in Fonr and Five of the complaint , and the general
allegation of deception in. Ten, as referred to above. I-Iowever, he
fina.lly stated at the conference that he would mo""l~e to amend the com-
pla:int to include such a. charge (1'1'. 3;5, 1. 1-3). The examiner stated
that he ,,~oulc1 Q:ive him leave to make snch a motion (Tr. 35, 1. 4:). in-

. .

tending to certifv the motion to the Commission as being' 'within its sole
prerorrati,' e nnder its H111es and the Standrud O(fmelY! case, ! The
examiner a.lso stated: "If yon don t make such a motion , I think I can
rule now-and I will rule-theis~me is not in the Cfl,se 

~: ::: *" 

('II'.
1.12).

It so happens, however. that complaint counsel, for reasons not

known to the examiner , ultimateJ.y elected not to make the motion , and
has never made it. Under these circumstances the examiner now con-

In the Matter of Stanclanl Camera Cor!Joratioll D, 8649 , Commission opinion , No1""em-

bel' 7, 1963 (63 F. C. 1288, 1265). Rules of Pract'ice Section 3. 7(n) (1).
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eludes, after much deliberation , that he cannot hold that a charge of
misrepresentation as to third party authority or the use of a third party
adchess is alleged in the complaint. A contrary holding would , at the
very least, be unfair to respondent, who has been lulled into a sense
of security and deprived of possible proof, expert or otherwise, in
his behalf. Even if the complaint could possibly be construed to
allege such a charge : eomplaint counsel should be estopped from so
contending.

In this connection it may be noted that complaint counsel's pro-
posed findings and conelusions essentially and almost literally follow
the pertinent wording of the complaint and state no separate finding
or conclusion on misrepresentation as to third party authority. :More-
over , his proposed order simply presents, without separate comment,
the aforementioned provisions in the suggested ordei' accompanying
the complaint prohibiting a creditor from using fin address not his
own or mailing from a post office not in his locality. It is true
that. eomplaint counsel's brief dwells liberally (pp. 6-7) on the State
01'ed# Control BoCinl case, but it seems careful not to state actually
that the complaint in the present case contains a charge of third

person authority.
X or does complaint counsel contend , or has he ever contended , that

proyisions as to "third party authol'iti' misrepresentation are jus-
tified in the order on the theory of broadening its scope for the
purpose of enforcing prohibitions therein in respect to "governmen-
tal authority" misrepresentation. The question of scope of order will
be, discussed toward the end of this decision.

The hearing proper "-as held in Los i-\c llgeles, lasting three days
j\:Ic1reh Go 7 ancl8.

Complaint counsel relied principally on the testimony of respond-
ent himself, and on the ntrious exhibits. fIe states, quite correctly,
in his Proposed Findings (p. 1) that there "are substantially no dis-
puted questions of fact in this case.

Respondent' s counsel also relied on the respondent himself as a

,,-

itness-although calling briefly one other ,vitness in rebuttal on 
matter ,yhich the examiner regards as hardly implicating the respond-
ent. e.. the alleged inking out by a creditor of a portion of the "dis-
c.laim('r ~' on one of the forms.

Complaint counsel did call a number of ,"vitnesses other than re-
spondent , although perhaps not neeessar:y to prove his case.

5 As to this rebuttal, see 'TR 337-3415.
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He called three attorneys as "expert" witnesses,. in! a manner 
speaking, two of IV hOll1 had some direct experience with the forms and
envelopes herein. He also called a number of public witnesses

,. 

debtors or others who received the forms and envelopes.

One of the experts, a legal aiel attorney, had had as a client one of
the debtor witnesses in this ease. Another, a bar association. attorney,.
had had no such actual experience with debtors or others. The. third,.
a forlner public defender counsel , had had such experience (but not
with any witness produced herein) J\Irs. Bernstein, whose testi-
mony the examiner characterized as of little \\"eight in any e,-ent.

(TR 280-81).
The examiner now grants respondent's motion to strike' the testi...

mony of the first two expert witnesses referred to here, that is~ inso-

far as their testimony ventures opinions on the ultimate issues of
deception in this ease. The exanliner is certain that none of the opinions
of any of the three "experts" are relied on by him in arriving at his'

findings and conclusions herein as to deception , \\"hich are primarily
and squarely based on his personal inspection of the forms and
envelopes.

As to the various public 'witnesses e.. debtors or others, their testi~.

mony remains , of course , in the record. The testimony primarily seryes
to corroborate the exanliner s findings or conclusions based on his own
inspection of the forms and envelopes. As a matter of law the testi--

nlony is unnecessary, capacity to deceive being the test, not actual
deception.

It is also true that the testimony of the public witnesses , and t.o some;

extent that of the expert \\"itnesses tends to show that illiterate 01' un-
edueated debtors are. a substantial segment of the debtor col1lmnllity~

and , therefore demonstrates that they are deserving of due considera-
tion in determining what constitutes deception in attempting to collect

debts. This may be an answer , as eontenclec1 by complaint counsel , to
the \\"ord "literate" used by the court in a prior decision 8 absolving-

this respondent on a erinlinal contempt charge in connection with his
then skip-tracer 10rms. However , the matter is relatively uninlportant
since the examiner s findings and eone1usions of deception herein re-

late to deception of literates as well as illiterates.
The examiner at this time denies respondent's motion to dismiss

on which decision was reserved, and disposes of any other motions

6 Referred to under Finding 10 and elsewhere.
Charles oj the Ritz v. C., 143 F. 2d 676 (C. A. 2 1944). Goodman v. C., 244'

F. 2d 584 (C. A. 9 1957).
Inre Sydnell Floershe-im, 316 F. 2d 423, 427 (C. 91963).
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whieh may remain undecided so that they accord with and are con-
sistent with this decision.

FINDINGS OF FACT AND CONCLUSIONS

The following a,re the findings of fact and conclusions of fact in
this case. This duality follows the style of the complaint which inter-
mingles alleged facts and alleged conclusions of fact, particularly in
respect to alleged deception as to official or governmental authority.

All proposed findings and cone1 usions of fact not made or adopted
hereunder, or elsewhere in this decision , are disallowed and rejected
although not necessarily for laek of proof.

Both complaint collnse1 and respondent's counsel have conveniently
submitted proposed findings and conclusions closely following the
sequence of allegations and suballegations in the complaint. Aecord-
ingly, the paragra.ph numbers of the complaint are inserted by the ex-
aminer, although only as subcaptions, in the below findings ancl
concl usions.

Since neither eomplaint counsel nor respondent's counsel have
adopted the numbering used in the complaint , and respondent's coun-
sel has used n10l'e detailed and extensive numbering than complaint
counsel , the examiner has adopted the folloYi~ing system of numbering:

The below findings and eonelnsions are numbered 1 , 2, 3, 4, etc.

corresponding to respondent's proposed findings.
They are subdivided , howe,Ter, by a limited number of subcaptions;

First, Second , Third, etc. , corresponding to complaint counsel's pro- 
posed findings-eaeh sub caption also containing a reference to the
complaint paragraph numbering One, Two, Three, etc., as above

indicated.
It is believed that this correlation of the numberings of both parties

in their proposed findings, and the primary adoption of the respond-
ent' s numbering, together with the further correlation "\yith the para-
graph numbers of the complaint , make possible here a close comparison
of each part of the complaint with each part of the proposed findings
of both compbint counsel and respondent's counsel.

Fint (Re Complaint , Paragraph One)

1. Respondent, Sydney N. Floersheim , is an individual trading and
doing business under the name of Floersheim Sales Company and also.
under the name of National Research Company.

2. The office and principal place of business of Floershein1 Sa) 
Company js 7319 Beverly Boulevard , Los Angeles, California.
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iJ. The offiee and principal place of business of ~ ational Researeh
Com pany is "748 'Vashington B nil ding, '17 ashington , D. C.

A 1dhol'ity

Par. One of complaint as admitted by Par. One of answer.

Second (Re Complaint, Paragraph Two)

4. Respondent is now , and for some time lollg past. has been , en-
gaged in the business of preparing and selling pr1ntec1 formE: and
other material (i. , envelopes) for use in obtaining information about
alleged delinquent debtors, and in the collection of delinquent accounts.

A utlwr'ity

The first sentence of Par. T".o of the complaint as admitted by Par.
Two of the answer , except that the reference to envelopes is added here.

Thtrd (Re Complaint, Paragraph Two)

5. Respondent causes said printed forms and other material when
sold to be tra.nsported fronl his place of business either in the State of
California or in the District of Columbia to purchasers thereof located
in various States of the United States, and various States and places
other than the State of California and the District of Columbia, and
has sent and received, by means of the United States Inails, letters,
checks , and documents to and from Sta.tes other than the State of Cali-
fornia and the District of Columbia.

(This finding uses "either " instead of '~ locate.d either in line 3.

6. R.espondent maintains, and at all times hereafter mentioned has
maintained, a substantial course of trade in the said forms and other
material in commerce, as "commerce" is defined in the Federal Trade
Commission Act.

A1ttlwrity (for and 

vVith slight clarification, the foregoing paragraphs 5 and 6 hereof
are the last two sentences of Par. Two of the complaint as admitted
by Pal'. Two of the answer.

Fourth (Re Complaint, Paragraph Three)

7. The said printed forms and other material , prepared by respond-
ent ~lnd transported by him , as hereinbefore set forth, are intended to
be., and are, sold to collection agencies, finance and loan companies
merchants who sell on installment accounts, and others who have un-
paid accounts.
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A t(;tlw1'Uy

The first sentence of Pal'. Thl'\?8 of the complaint as admitted by
Par. Three or the fUls"\vel'.

For convenience, the purchase!' s may be referred to herein as credi-
tors , and alleged debtori; may be referred to as debtors.

Fifth (Re Complaint , Paragraph Three)

8. The forms and other material (envelopes) are designed and in-
tended to be, and are used by said purchasers , or creditors, for the pur-
pose (a) of obtaining infol'mfltion colleerning the purchasers ' alleged
debtors, and (b) in the collection of delinquent accounts with the aiel

and assistance of respondent as hereinafter set forth.
9. Stated another way, said forms and material (envelopes) are in-

tended for the purpose (a) of locating delinquent debtors whose pres-
ent whereabouts is unknown or locating their places of employment, or
(b) to assist in the collection of delinquent accounts by informing
debtors to pay their unpaid obligations to their creditors by making
payment directly to the creditors.

A'tdhority (for and 

Pal'. 8 reflects the first sentence of Pru:. Three of the eomplaint
and complaint counsel's proposed finding. See CX 5- , 27 , 29-34: , 36;
and TR 78 , 79. As an example of an envelope see CX: 23 and 2:3.

Par. 9 reflects proposed finding 9 of the respondent, and does not
soom to be in dispute.

Skip- Tracer Forms and Envelopes

Sixth (He Complaint, Paragraph Four)

10. The forms and material (envelopes) designed to obtain infor-
Illation as to debtors, to wit, the so-called "skip-tracer" forms and
envelopes, are as a matter of fact, as the hearing examiner here finds
so prepared and constructed that , if used as eonte111plated and in the
regular course , they will simulate an official or governmental origin.

A uthO1'ity

The examiner bases this conclusion of fact primarily on his own
inspection of the forms and envelopes, and on the method according to
which they are intended to be used.

In particular, the brown window envelopes, designed for mailing
forms (whether skip-tracer or collection) to debtors or others, simu-
late by themselves-as well as by the printing on them , the spread



-146 FEDERAL TRADE COl\1JYIISSION DECISIONS

Findings 73 F.

eagle stamping, and the apparent contents-an official or governmental
orIgIn.

Authority
This conclusion or faet is based primarily on examiner s own

inspection. See CX 23 and 23A.
Note that the same envelope used for the skip-tracer forms is used

ror the colleetion rorms (TR 302).
The finding above as to the misrepresentation as to governmental

or official origin by the brown window envelopes, and thus of general
misrepresentation or such origin; is corroborated by specific testimony
or public witnesses, some of the.m illiterate or not well educated.

Their testimony, as well as "expert" testimony, brings out the im-
portance, in determining whether or not there is misreprese.ntation
of the existence of a substantial segment of illiterate or uneducated
debtors , a matter of general h.llowlec1ge in any event. Illiterate or un-
educated .debtors and their families can also be led to misconstruing
enclosed forms tending to indicate governmental or official origin.

However, even edue-ateel debtors or others can be deceived by the
envelopes as to governmental or offieial origin. This is not only implied
in the examiner s above-stated conclusion on his own inspection, but
is corroborated by the testimony herein of a schoolteacher debtor.
A'Uthol'ity

The examiner, as above stated , bases this conelusion of fact primarily
on his own inspection of the envelopes. Compare CX 23 with a Treas-
ury Department envelope, ex 46.

::\11's. Gonzale.z. a ::\Iexicall- ~merican vi'ith ehtht or nine .Q.Tades of ed-
ucation (TR. 224), testified as to an envelope like CX 23 addressed to
her debtor husband that "it came from ,Yashington , so I thought it was
from the Government" (TR 221). ~Ir. Haynes, a legal aid attorney,
testified that this type of impression is comlnon with the uneducated
(TR 13"7).

The debtor husband of ?\1rs. Gonzalez testified through an interpreter
(TR. 208). :Manuel Gonzalez , another debtor, displayed very imper-
fect Engljsh in his testimony (TR 191-207). Disinterested testimony
indicates that this type of illiteracy is widespread.

'I'

As to an actual example of the effect on a definitely educated recipi-
ent-although the example is hardly needed to support the examiner
conclusion based on inspection-l\1r. Blackley, a schoolteacher, testi-
fled that when he received the. envelope in the mail he thought that it
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contained a G.I. insurance cheek (TR 234) from \Vashington (TR
235), based, to be sure , on the prior receipt of G.I. cheDks (TR 236).

The envelopes, used for either type of form , will be more fully de-
scribed below, after a description of the skip-tracer forms themselves
as well as of return self-addressed envelopes enclosed with the skip-

tracer forms.
11. The skip-tracer forms , on IB~1 cards the size of a check, request

information in regard to the debtor. There are several different types of
the::e. forms , depending on the kind of information sought. The prom-
inent USE' of the word "Questionnaire" is common to a number of these
types. All of them express the request for information in an authorita-
tive way, with much emphasis on \Vashington , D. , and vVashington
Building, referred to more fully below.

The said forms

, ,,-

hen mailed out ili the brown ,,"indow envelopes
are accompa.ined by smaJlel' business reply envelopes (also brown) car-
rying a printed first daBs mail permit number, making a postage stamp
unneces8a.ry. l\Iore particularly, the said return envelopes carry one of
the following printed names or designations as addressee (the particu-
lar one used being adapted to the. particular skip-tracer form used) :

Clclim?nts Information Questionnaire (CX 37).
Clll'l'en t E1l1ploY1l1en t Records (OX 35).
Change of Address (CX 28).

Although the respondent's ,Yashington address is used there is no
further name of addressee, and a typical return envelope will carry a
full printed return address as follmvs : 

Claimant' s Information Questionnaire, 748 "\Vashington Building, '\Yashing-
ton 5 , D. C. (OX 37).

12. It is obvious that the recipients , on opening the official-like
bro,vn window envelopes, and viewing the Questionnaire forms, so

designated or not , and the cryptically addressed return envelopes
may well consider the. envelopes , forms , and return envelopes together
in getting an impression as to their meaning of the forms and return
.en,~elopes.

The complaint characterizes the name "Questionnaire " appearing

all the skip- tracer forms: and the cryptic addressee names " Clahn-
ants Information Questionnaire

" "

Current Employment Records
and "Change of Address " used on the return envelopes. The com-
:plaint characterizes them as "fictitious and official sounding names
(Par. Four), whereas e0111plaint counsel's Proposed Findings (Par.
Sixth) characterizes them mere)y as "fictitious names.

9 See ex 36 , which is a skip-tracer form itself containing this heading.
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The ewfl'lninc/8 ((J)u)1I8ion it;: + hflt thc' ~;aid names or designations
to ,yit

Claimants Information QuestiolJl1:lire.
Current EmpJoYlllent Record:::.
Chnn ~:e of Address.
Questionnaire.

are , but only in conjunction \rith the bro\yn y, indow enyelopes as nsed
official sounding, as al1egec1. 01' carry an official connotation. This con-
clusion as to being official sounding' or having an official connotation
applies with Jess force to the use of "QuestionnfLire~: by itself in some.
of the. types of these skip- tritcer forms.
The examiner s further conclusion is that the said names or desig-

nations are. not fictitious e.. in any realistic sense. for the purpose of
proying misrepresentation. Respondent testified (TR. 305-06), and the
examiner believes, that the Post Office cleared the use. of the names or
designations used on the return envelopes. It would be difficult for
the examiner to conclude that the Post Office approved the use of
fictitious names." ActnalJy the names are realistic and functional.

Although they are not registered trade names (TR 69), and simply
were adopted for the purposes of the business (ie!.

), 

this does not niake
them deceptive.. :Moreover , the charge of using "fictitious" names goes
rar be.yond the basic and repeated charge in the complaint as to gov-
ernmental or official origin.

,Vith the fol'egojng C'onr lusion 01' conclllsio118 , it will be possible to
consider. later in this decision , whether any order whic.h issues in
this case may propE'l'ly permit the use of these names or descriptions
provided that there is a radical ehange in the brown window envelopes
by wav of color or otherwise.

Se1)enth (TIe Complaint, Paragraph Four, Continued)

13. The skip-tracing forms contain the address of 7-:1:8 ,Vashington
Building~ ,Yashington 5 C. This address also appears as the for-
warding address on the brmyn windmv envelope in which the forms
are to be sent out to the debtors or others. It also appears on the return
envelope furnished by respondent at the same time , which is designed
for the return of the form properly filled out, by the debtor or other
person.

A'ldho??ity

See ex 27 through 37. The above happens to summarize the fuller
findings thereon immediately above.
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Eighth (PHI'. F'OllI' Continued)

14. The creditors to whom the forms arc i:;old , and by whom they are
used , do not have offices 01' pbcps or business at 7-1:8 ,Yn.;hington Build-
ing, 1,Yashington 5 , D, ~ which , as already stated , i~.; the office of the
respondent, trading and doing 1m3) Iless as ~1 tional HescHrch Company.

A /(thoY'lty

This is obvious, Hnd responc1ellfs pertinent proposed finding is in
Hccord with this.

Yhdh

15. The form entitled "CJaimrllltEi Information Questionnaire" has
a line. at the top ,,'ith a dollar sign at the beginning, and sufficient room
to insert an amount. of money.

Aut7;' Oi'ity

Se ex 36. This is precisely as alleged in the complaint and accepted
by responc1enfs pertinent proposed finding. It is not too important a
matter , nor is the immediately rolJo\ving paragraph.

Ten.th

The creditor inserts thE' amount or the debt where the dollar sign
appears -i.e. the amount of money which the creditor claims the debtor
is obligated to pay, and frequently does this with a mechanical check
"rIteI'.

A '/tt hui'ity
TR 90. Respondent' s pertinent proposed finding is in accord , except

that it does not mention the meehanical cheek writer.

Elcr/)enth

. Said skip-tracer forms ha,ve printed thereon a statement clis-
closing that the purpose of the form is to obtain information concern-
ing a delinquent debtor and that it is not connected in any way "ith
any state or the United States Government. The statement reads:

The purpose of this ca I'd is to obtain information concerning a delinquent
debtor, and to further advise that this is not conneeted in any way with the
United States Government.

utho-rity
See. CX 27, 29- , and 36. Respondent's proposed finding IS 111

accord. The examiner has added the above quotfltion.
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Twelfth

17. The statement referred to in the last preceding finding, 

that the requested information concerns a delinquent debtor, and
that there is no governmental connection , is printed in sueh smalT
type and is so inconspicuous that it is likely to be unnotieed by the
reeipients, partieulady if uneducated.

A1.lthoTity

See ex 27~ 29-34. and 36. The. examiner makes this finclinQ' on
the basis of his o'\'n inspection of the skip-tracer forms. Actually
he had a hard time finding- the statement on some of the forms.
The reference to uneducated reeipients has some corroboration in
the testimony heretofore referre.d to on illiterate and uneducated
debtors.

Thirteenth

The respondent's method of operation , as to the aforementioned
skip-tracer" forms , is as follows:
18. The printed forms, the brown "indow envelopes in ,,'hic.h the

forms are to be mailed , and the return envelopes above mentioned
are shipped to the purchaser.

19. The brown window envelope, as already indicated, is , despite
respondent' s proposed finding to the contrary, very similar to en-
velopes used by the United States Government for some. official
purposes. The similarity is reinforeed by the form to be enclosed
therein which by size as well as texture Rnd sometimes color, as
dise1osed through the window envelope. gives the appearance of
being a check , and , in conjunetion with the envelope, a Government
check. The similarity is also reinforced by other considerations.

AuthO1ity
The sRid deceptiveness of the envelope is made clear by yiewing'
, ex 23 , with a skip-traeer form inside. See reinnrks under Find-

ing of Fact 10. See also Finc1in.Q.' of Fact 30 as to viewin.Q.' ex 23'

~. 

with R Pavment Demand form inside.
20. It may "~eJl be true that certain envelopes ordered by re-

spondent were refused by him because he ,",as of the opinion that
they were too similar to the color of the envelope used hy the
United States Government. (Tn. 353 fl'. ) Ho"ever, this would seem
to corroborate the finding made here that respondent's enyelopes
have a sufficient similarity to United States Government enyelopes
to confuse the public, or a substantial segment of the publie here.
concerned , as to the possible governmental origin of the; ellyelopes..
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l\10reove.r, the intent of respondent, except. as it may bear on sue-h.
issues as scope of any cease and desist order and of requisite public'
interest, is not in issue in this case. The issue is whether or not-
there is an unfair trade practice or deee.ption as part of an unfair'
trade practice.

21. Respondent also testified (TR 3t)3 6) that the envelope used

by him was standard in color and is the cheapest 10 in price of all
envelopes that have come to his attention. This evidence, also , seems.
hardly relevant on the basic issue here. However, it does seem to
indicate that envelopes of a different shade of color than that used'
herein were just as cheap, the same price. R,espondent refrained
fronl testifying that a different color, such as white , would cost sub-
stantially more, or as to what the cost- would be.

22. The return address on the envelope is "748 vVashington Build:--
ing, ",Vashington 5 , D. " This type of return address, with two.
references to "",Vashington " reinforces the impression of a govern-

mental origin made by the envelope itself, particularly in the minds of
lIned ucated people or others to whom \Vashington is a remote and'
powerful capital city.

The envelope also has printed 011 the front, usually in the lower left-
hand side, in a prominent box, the statement, in three lines , to wit::

The Form Enclosed is
Confiden tial

No One Else May Open

Thjs statenlent also, whatever other purpose it may have, adds to the'
formality of the envelope and to the envelope s outward impression

reinforced by several other considerations , of coming from the -L.Tnited
States Government..

A 1.ttho1"'ity

See CX 23A in which a collection ("Payment Demand" ) form was
sent out. Respondent , as already pointed out, testified (TR 302, 1.6)

that the very same envelopes were used for skip- tracer forms.
23. The return envelope has printed thereon one of three of the.

titles hereinabove set forth (Claimants Information Questionnaire,.
Current Employment Records, and Change of AdcTress), and ele
address 748 ",Vashington Building, ",Vashington 5 , D.C~ This absEnce'
of a name, in any usual sense, of the addressee, tend' s to reinforce the.
potential impression , due to the envelope, that the inquiry comes
from , and the infornlation is being returned to, an offi:cial source~. Re-

10 See 'TR 87.
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spondent testified (TR 305-06) that the appel1ations actually nsecl
,WI'S approved by the lTnitecl States Post Office for the purpose of

obtaining the fil'st-cla::s permit on these business reply ellvelop~s.
Hm,-eyer , again the issue is not respondent's intent, but whether or

not the praetice is nnfair or may deceive. j',foreover , the standards of
the Post Office Department approving sueh appe.llations can hardly
be compared with those of the Federal Trade Commission , charged
wIth mueh ,,-ider jurisdiction , comprehending unfair tntde practices
an(l deception g-eneral1y.

2+. ..:-\fte.r the forms and envelopes have been received by the, pur-
chaser. the purchaser plaees the name and address of the debtoL or of
a person who might knOlY of the whe-reabouts' of the debtor, 011 one
of the forms and imerts the form and reply envelope in the window
envelope.

25. The envelopes and enclosures are then sent to the respondent
at the said \V"ashington, D. , address, ,,-here they are ordinarily
stamped by a postage machine ,yith a ",Vashillgton postmark , ,,-ith a
prominent spread eagle (see c::.~ 2:1A). They are m::tiJed by the re-
spondent-although in some instances, it seems, the eustOl11ers of
respondent use a regular five cent postage stamp (TR 308).

26. If the mldressee , i. , the debtor or other person , fills in the in-
formation requested on the form and returns the form to the ,V ash-
ington , D. , mailing address in the postage-free reply envelope, the
responde.nt. openi;) the envelope. According to respondenfs testimony,
his office tabulates the results , destroys the. envelopes , and sends the re-
plies to the purehasers of the forms , to wit, the creditors, and does not
so send the replies unopened, or at least sorts and returns them after
ope.ning them.

Authority (f01' . 18-26)
Paragraph Foul' of the cOlnplaint , as acbnitted by Par. Foul' 

the answer--except as to the alleged similarity of the envelope.s
v:ith government envelopes , as to the allegation that replies are
sent. by respondent to the purchasers of the forms without being
opened by respondent

, ,

as to the allegation that names used in the
forms are official sounding, and as to the allegation that the dis-
elaimer in the forms is in such small type as to be inconspicuous.

See also TR 80-82; , 397.
The examiner in construing the forms and envelopes relies on his

own observation find examination.
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Colleetion Forms and Envelopes

F O1Fi'teenth (Re Complaint, Paragraph Five)

27. The forms and material (envelopes) sold for the purpose 
collecting delinqmmt aceounts, to "it, the so-called "Payment
Demand" forms and material (envelopes) are as a matter of fact
-as the hearing examiner finds, so prepared and constructed that, if
used as eontemplated in the regular course ' they as a whole simu-
late an offici!ll or governmental origin. The forms themselves do
to be sure, in large measure, but not entirely, tend to dissipate the
simulation. The brown windo" envelopes to be sent to debtors (the
same as those sent for "skip-tracer" purposes), and as used by ered-
itors to enclose the forms, definitely simulate an offieial or gov-

ernni.ental origin and thus announce the forms as being of the
same ol'lgm.
28. In connection therewith , respondent has adopted the name

or deseription "Paymei1t Demand," uses the address " 748 \iT ash-
ington Building, ,Yashington 5 , D. ," and has printed on the
forms themselves the words "Notice l\lailec1 from ,Yashington , D.
by Payment Demand." The said "Payment Demand" forms are
l)rinted on standard IBl\1 cards and each is the size of a Govern-
ment check (as is the skip-traeer form). 

29. The respondent also eanses to be printed on these "Payment
Demand" forms the. alleged rights of a creditor to collect a judg-
ment in the State in which the debtor resides, stating, however, that
it is "Snbject to the Laws of the 

* * *

" the creditor inserting the

name of the State in which the debtor resides. The statement is
that a creditor n1a~! request an attorney to attaeh. after judgment
specified property, a~ ,,-ell as earnings, commission , and salary.

The complaint (Par. Five) alleges that the "statement is some-
times jncorreet." Complaint counsel's brief (p. 5) states: ",Yhat
the pleader had in mind "-as that t'll states do not have garnishee
Ia 'YS for wages and e,arningg. " The brief, without pinpointing any
inaccuraey, simply refers to a compilation of the laws of the vari-
ous States reeeivecl in evidence as ex 56 A-
Inasmuch as (a) the statement containe,d on the forms is made

subject to the law of the particular State involved, (b) the com-
plaint counsel has not deemed the matter of suffieient importance
to pinpoint the States as to which the law has been allegedly mis-
stated, and how, and since (c.) cursory examination of ex A-

418-~1'45- 72---
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reveals only oecasional and atypical variation from general State
law, the examiner is of the opiniml that the matter of alleged
Inisstatement of the law by respondent on the "Payment Demand"
forms is not too important, is perhaps in the de minimis category,
and also in the field of minor mistake as to detail rather than
actionable misrepresentation.

A 'l.ttho'l'ity (1m' B9)

PaTagraph Five of the complaint as admitted by Par. Five of

the answer, except that the respondent denies that the forms and
material simulate official or governmental documents, or origin
and claims that the information relating to the rights of a eredi-
tor to collect a judgment is correct to his best information and
belief.

Fifteenth (Re. Com plaint , Paragl'a ph Five)

30. The respondent's method of operation as to these collection
or "Payment Demand" forms ,,- , and is , similar to that described
above as to the skip-traeing forms-except that no reply envelopes
are furnished by respondent for return by the recipients. Replies
go directly to the ereditol's , except in isolated instances where they
are sent to the respondent in ,Vashington 748 ,Yashington Build-

ing, \Vashington 5 , D.
Ant hoJ"'ity

Paragraph Five of the complaint as admitted by Par. Five of the
answer , but somewhat qualified as to isolated replies , as to which
respondent testified. Respondent's Proposed Finding 30 is in accord
,,-ith the qualification. See also TR 90-91.
Despite the above-stated similarity in operation to skip-tracer

forms , the method of operation as to "Payment Demand" fornls may,
for the purpose of clarity, be detailed as follows:

The printed forms and the brown window envelopes in which the
forms are to be mailed are shipped by respondent to the purchaser.
(As already inclieated, no return envelopes are used in the "Payme1it
Demand~~ operation.

The brown window envelopes, as already stated, are identical to
those used in the skip-tracing opeTat-ion (TR 301-02). As already
found , these envelopes are very similar to envelopes used by the
United States Government for some official purposes. The similarity
is reinforced by the glossy texture of the fonn enclosed , and often
its color (green being used nmv), as disclosed through the window
envelope, giving the appearance of a Government check. (This is
demonstrated by vie\ving CX 13 as contained in ex 23 , the envelope.
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As already referred to 1\11'. Blackley, a schoolteacher debtor, thought
before opening the envelope that it conta.ined a G.I. clidc1end check
(TR 234).

The return address on the envelope, "748 ,Yashington Building,
'Vashington 5, D. " also serves to reinforce the ,impression of Gov-
ernlllent origin nlade by the envelope itself, pali.icularly in the nlinds
of uneducated people in remote areas. The prominent boxed statement
on the envelope, "The Fornl Enclosed is Confidential No One Else
l\lay Open," strengthens this iInpression. The metered stmnping, with
its spread eagle , which appears on the enveJopes going out to debtors
also strengthens this llnpression, at least for uneducated reeipients,
although it may alert, to some extent, ordinary recipients.

Sinee there are no return envelopes in connection with the conec~

tion of "Payment Demand" forll1s , obviously no finding or observa-
tion is neeessary in respect to these forllls as to any unfair practice or
deception coilllected with return envelopes.

After the forms and e.nvelopes (i. the forwarding envelopes) haTe
been received , the purchaser, or creditor, fills out the fol'lns, stating the
demand for the payment of the aInount of indebtedness and stating
the creditor s name. and address , as wen as the debtor s name and ad-
dress , :which win appear through the window envel6pe. The creditor
also fins in on each fornl the name of the state in whieh the debtor
resides in connection with the notiee that attaehl11ent after judg-
ment is possible, subject to the laws of the state. 

The envelopes and enclosed forms are then sent to respondent at lus
\Vashington , D. , address , where they are autumatieally stamped by
a postage machine with the ,Yashington postmark and spread eagle
and mailed, exactly as are the skip-tracer forms and envelopes.
The answers , including any enc.losed checks or other pa.yments~ are

received by the creditors directly, except in isolated instances where
the debtor writes directly to respondent at respondent's ,Yashington
address.

31. \Vhatever the relevancy herein , the testimony or showing is that
there is a eorporation known as Payment Demand , Inc. , organized in
the District of Columbia. since the filing of the complaint herein , and
that a contract is contemplated behyeen Payment Demand , Inc. , and
Floersheim Sales Company" hereby Floersheim Sales Company ,-rill
be the exclusive sales agent for the eolleet..ion of "Payment Demand"
forms to be published by Payment Demand, Inc. (Respondenfs
Proposed Finding 31 , as supported by testimony and statements in
the record. ) 11

11 See TR 70 , 71 , etc.
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Unfair Effect of Both Types

Sixteenth (Re Complaint, Paragraph Six)

32. Through the use of both types of forms 'l~ skip- tracing forms
as ~Yell as collection or Payment Dema11d forms, and their envelopes-
nlOre particularly by (1) the words and terms heretofore set forth, (2)
the format and phraseology of the forms and the envelopes, and (3)
the ",Vashington , D. , postmark-respondent represents and implies
and places in the hands of the purchasers of his forms and envelopes
the means and instrumentalities whereby they represent and imply to
those to whom said forms are mailed , that the request for informa-
tion in the skip- tracer forms, or the, demand for payment in the collec~
tion or Payment Demand forms, is made by a goyernmental agency
or is to be used for offieial purposes.

A'tdlwr'ity, 0;' Reasoning
This conclusion of fact sll11llnarizes, at least in part, conclusions

of fact heretofore made. It more or less follo"\\s complaint counsel's
Proposed Finding Sixteenth , eliminating, however, the words "jointly
and separately," and finding, rather , that the, deception or unfair prac-
tice results from all the various factors. However , deception or un-
fairness does arise from some of the individual or several factors
depending upon which of the two kinds of forms are considered , as will
be detailed imme,diately following.

As to slcip- tmc-ing forms and envelopes, they are individualJy or
severally found to be an instrument of deeeption, to the extent indi-
c.ated , as follows:

The. forwarding' lJi' oll'nlcindow enl'elope is found to be an individ-
ual or independent instrumentality of deception, as already in effect
found as a conclusion of fact. (This is the same envelope used for col-
lection or Payment Demand forms. ) The color brown is dominant in
eansing deception.

The f01' 1n itself is fOlUld to be a separate independent instrumental-
ity of deeeption inasml1eh as the wording that its purpose is to obtain
information concerning a delinquent debtor and to advise that "this
is not in connection with the United States Government, is so ineon-
spicous that it is not likely to be read , particularly by uneducated in-
dividuals. There. are also other contributing factors of deception.

This in effeet repeats a conclusion of fact heretofore made herein.
The various names printed as addresses on et'liTn e'wl)elopes such as

Claimants Information Questionnaire

" "

Current Employment
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Records " or "Change of Adc1ress -all containing no further name
of the addressee, and being addressed to 748 ,Yashington Building,.
vVashington 5 , D. -serve to carry out the initial impression created
by the brown window envelope that the infornlation is requested by
a Government agency or at least is to be used for official purposes.. This
eonclusion of fact also reiterates a conclusion of fact heretofore made.

As to the col7ection forms and envelopes , also refened to as "Pay-
ment Demand " the following may be stated:

The brownloindow enrceZope to be forwarded to the debtor is clearly
an instrmnenta.lity for perpetrating the deception that the en-
closure comes from the United States Government. This is particularly
so in c.onjunction with the appearance of the enclosed fornl as seen
through the window, both because. of its glossiness and its color , now
gree. , tending to simulate a Government che,ck. This reaffirms the con-
clusion of fact heretofore made. (The envelope, of course , is the very
same envelope used for skip-tra.cing forms.

The collection or " Payment Dema.nd" foTm8 a.re , however, not held
by the hearing examiner to be, by themselves , an instrumentality for
perpetrating the deception or siInula.tion of governmental action 
use for official purposes. Nevertheless, the prominent statement on
these forms, to ,,-

, "

Notice :Mailed from ,Yashington , D.C. by Pay-
ment Demand" and often, in a.ddition , on the reverse side

, "

:M:a,jled

from Payment Demand , ,Yashington :'5 , D. " do serve to tend to

perpetrate. any initial impression created by the en ,-elope as to official
or governmental source, particularly in the mind of the uneducated.

As to the statement on these collection forms relating to the 'J'ights of
cl'editoi's to attach after judgment , the examiner finds himself unable
on any clear sho\ving in this cttse , to make a. finding of deception , instru-
mentality of deception , or of unfair trade practice.

8enmteenth (Re Complaint , Paragra.ph Seven)

33. In truth and in fact, the information is not requested for any
Govei' DnH'llt. agency or is not to be used for any official purposes , and
the demand for payment is not made by any governmental or official
agency, but on the, contrary, the sole business of respondent is to sell the
various printed forms to others , to be used by them for the purpose 
obtaining information concerning alleged debtors or for the purpose
of obtaining payment of alleged delinquent accounts.

uthO'i'ity

This is not in dispute, and is aJmost identical "ith the pertinent. pro-
posed findings of both sides. It is admitted by the pleadings.
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Eighteenth

34 (and 35). By selling and placing said forms and en ,-elopes in the
hands of the purchasers , respondent thereby furnishes such purchasers
with the false , misleading, and deceptive means and instrumentalities
by and through ",'hich they maybe unlawful subterfuge (a) to obtain
information as to delinquent debtors , and (b) to obtain the payment to
creditors of delinquent accounts.

Prior Orde-r of Commission

iVlneteenth (Re Complaint, Paragraph Eight)

36. In the sales promotion literature for the forms described above
as collection or "Payment DemancF forms, respondent represents , and
has represented, directly or by implication, that said forms have been
determined by the Federal Trade Commission to be in complianee with
the requirements of the order to cease and desist of the Federal Trade
Commission in Doeket No. 6236 In the j.l1atte,' of .:.11 itcheZl S. J10M'
Sydney Floel'shei7n, et al. (52 F. C. 1466J, and that said forms have
been approved by the Federal Trade Commission.
A'ldll(Jrity

Par. Eight of the complaint , as admitted by Par. Eight of the answer
(and respondent's Proposed Finding 36), except that respondent
elaims that the representation is true.

Twentieth

37. The said "Payment Demand" forms, or any collection forms
were not in issue in Doeket 6236 , and the Federal Trade Commission
has .never rendered any official determination that said forms or simi-
lar collection forms sold by respondent are in compliance with the

requirements of said order to cease and desist or a pprodng saiel forms.
38. The said colle.ction. or "Payment Demand." forms ,"ere not in0' 

issue in Docket 6236 , nor did the order therein deal with them. Said
forms have not been determ~nec1 bv the Federal Trade Commission to
be, in eompliance with the requirements of said order in Docket No.
6236. Respondent' s claim to the, contrary simply twists words containe,d
in two letters (CX 2 and 4) beyond their natural and intended mean-
ing. Accordingly, responde,nt's representation as to Commission deter-
mination of compliance of the collection forms with the prior order
as set forth in Finding 36 hereof , is altogether misleading and is c1e~ep-
tive" as is the included representation tlu1.t said forms have lw.
approved by the Commission.
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A'll, thOl'ity (fO"l' 36-37)

See CX 1-4 , and 50. The examiner is not impressed by respond-
ent' s purported reliance on letters from Commission representatives
approving respondent's compliance with the order concerning skip-
tracer forms as meaning approval of collection or Payment Demand
forms submitted by respondent together 'with the skip-tracer forms
actually involved in compliance. The most that this could prove is that
respondent thought the colledion forms were approved that he

has misrepresented but in good faith. See examiner s conllnents (pp.
161-162 below) on the brief of respondent's counsel (at his pages , 4 5).

esponc1ent's Brief as to Facts

Respondent's counsel has filed a supporting brief containing what is
entitled "A Statement of :Material Facts.~' Ho"Wever , the facts relied on
do not alter the Findings of Fact made bv the examiner in this case.

The said Statement will be reviewed here page by page. Salient por-
tions will be noted and referred to by page number of the brief. They
will be followed , in each instance, by the examiner s eOll1ment.

The brief points out (p. 1) that. respondent, according to his testi-
l11ony, has been a credit consultant "With large concerns, that he has
taught indi,-iduals in collection and credit departments of the Dank 

America, Franklin Simon Company, and the American Collectors
Association , that he does consultant work with the Diners Club , Amer-
ican Express , and other organizations , that he is an invited speaker on
the subject of collections, and has made an appropriate study of the
debt strueture of the United States in connection ,,-ith the retail buy-
ing. Respondent testified that it is his opinion that the collection 

aceounts is vital to our economy (p. 2), justifying. apparently. eollee-

tion form organizations of the. size and extent of his own. This~ it seems

to the examiner, appears to be directed to the issue of public interest-
in preserving adequate facilities for collecting debts or in not

unnecessarily harassing collection efforts-rather than to the issue 

unfair trade practice or deception as such.
Respondent also testified (p. 2) that \Vashington , D.C.. was selected

as an office for the business because it was best from the point of view 

law uniformity, accessibility to large concerns on the East Coast , and
also of avoiding "state jealous~- " 'Vashington , D. , has been the office

of National Research Company since its inception. A bank aecountwas
established there , and taxes haTe been paid there regularly every year
since 1953 (p. 3). This testimony WfiS no doubt elicited to show the lack
of intent to deeeive, but proof of intent is not required to prove a charge
of deeeption , find this is certainly true of a general charge of commit-
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ting an unfair trade practice. Lack of intent may, of course , be consid-
ered in connection with scope of order and public interest in general.

According to respondent' s testimony (p. 3), the reason that the name
of the form does not appear on the forwarding envelope itself is that
for economy, the same envelopes are used for different forms, whether
for skip-tracer or collection purposes. FImTever, economy or no econ-
omy, it is obvious that the deception is the same. The alleged reason
of economy seems to be somewhat thin.

Respondent also testified (pp. 3-4) that he has no objection to put-
ting "Payment Demand" on the forwarding envelope, but that this
might violate Postal Regulations , and also be construed as a dun. The'
desire to avoid possible violation of Postal Regulations may sho"K that
respondent did not intend to deceive, but it does not mean that there is
no deception. The atte.mpt to avoid the appearance of a dun points , if
anything, to a willingness to deceiye here eyel1 as to such an inher-
ently serious matter as governmental or .official origin.
Aecording to respondent (p. 4:), the Post Office Department has

approved the addressee names or designations

, "

Change of Address,"
Current Employment Recorc1st and "Claimant' s Information " on

the return envelopes those enelosed with skip-tracing forms. Ap-
proYfll of these names by the Post Office Department hardly seems
to be binding on the Federal Trade Commission , with its primary
jurisdiction on unfair trade practices a-nd deceptiollY This is cer-
tainly so without proof as to the standards and regulations , if any
under ,,-hich these names were allegedly approved. Furthermore, the
e1a-imed approval by the Post Office Department can hardly alter the
examiner s finding in this ca-se that these names earry 'with them. if
reg"arded to.Q'ether 'Tith the fonTardin.Q' brown windmT enyelopes and

'-' 

L..' 
the enclosed skip-traeer forms, the connotation that an official use is
intended for the information supplied pursuant to the request in the
forms.

According to respondent' s testimony (p. 4), the brown forwarding
envelope , CX 23 , is used because it is the eheapest made , and he re-
jected enyelopes identical to Government. envelopes. This evidence
goes to intent and is not releyant to the issue of deception as such.

(Incidentally, respondent did not testify how mueh cheaper a bro"Kn
enveJope is than a white enyelope , for instance.
According to respondent's testimony 13 (p. 4:), although the for-

,,-

arding envelopes are sent out by metered mail (with spread eagle
and ,Yashingtoll postmark on the enyelopes), this procedure is up 

12 Heller 

((, 

Son, Inc, "1'". Federal Trade Commission 191 F, 2d 954 (C, A. 7 1951).
13 See TR 87.
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the creditors and some companies use il,"p eent stamps. 1-10\\eve1' , in
the. e:s:alniner s opinion , the exception lJrOi"eS the rule. Obviously, most
of the envelopes go to debtors or others by metered mai1.

According to responcTenfs testimony (p. 4,), the present. iol"yarding

(',

n'~ elopes- ('.. the, brOlyn ,yindo' \" 011\"e10pe8 here Tonnel to simulate
Government enYelope~~-are justified because debtors ,yho are fre-
quently c1nnned ,yill not open inmiliar- looking envelopes. This cer-
tainly does not insti:fy the deception of debtors or others as to the
Goycrnment origin of a comlnlmic~tion.

Respondent also testified (pp. - t;) that. there is no speeiR,l effect
in mniJin~2' from \'Tnshin~rton, D.C.. instencl of from some other citv.

,- . . . ,

pro\"icled that. the debtor does Hot n~cognize the mail as coming it'
his creditor. (A number of his customers , he tesi- ified , mail Troln their
011'11 cities , for reasons of speed. One eyen has his own address nfll.xpd
to the envelopes. Other firms in the. business or coUedion make 111flil-

!l"s from such cities ns Chicago 01' Boston. ) This exnmin0.l' finds
hoy:e,. , thnt there. is a special efrect in mailing from ,Vashington

C. The effect is to contribute sllb3tnntial1y to :111;7 misrepre~:entation
as to on~,rmnenta 1 or oJlieial orig'in.L. 

The. brier states (p. 5) that ~Ir. l\Iorehouse , compliance counsel for
the Commission , ,rrote a. letter elated ~Tlllle 30 , 10()O , statin Q" thflt forms
submitted n~3 part of a sho,ying" or compliance ,yith the Commission
prior ol'drr-said Torms being ;'Payment Demand" forms-did not
\'iolate the. snid Comnli8sion order. Xor did they. since said Commis-

, ,

sion order c1iclnot and does not relate to "Payment Demand" or col-
lection forms. as distinguished from skip-tracer forms. All that
J\Ir. ~Iore11O11se , eTen nssnminp: he could fnl1y bind the Commission,
stated in his one-sentence letter ,,"as that the forms "do not violate the
Commission 8 modified order, inasmuch ns they do not request any
information concerning delinquent debtors." (CX 2. :L\Ioreoyer,
:JIl'. ::\101'0.hol1se, of CO11r8e , did not. in his letter pass on , or refer to , the
bl'D',n ",indow envelopes , so prominent in the present ease as vie\ved
here.

The brief (p. G) also cites a Jetter elated December 1963 , from
the Secretary of this Commission , stating as to respondent's compli-
ance report containing forms sllbll1itte.d as compliance ,,-ith the order
(part. of them being Payment Demand forms) that "the actions set
forth therein constitute compliance. with the order to cease and de-
sist." There. is no reference in this 1etter , either, as to the brown win-
do" envelopes. The-letter (CX 4) thus adheres to CX 2.

Neither :.\11'. j\Iorehollse. s letter or that of the Secretary is, in the
examiner s opinion , too important in any event for the purposes of the
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present case. This is because the examiner does not so much find the
Payment Demand forms as deceptive in themselves , but rather finds
the primary, moving, and operative deception in the bro",n "indow
envelopes.
Returning to the brief (p. G), respondent~s testimony is referred

to to the effect that the X o. :2 mall to :JIr. )Iorehonse actually suggested
the name , no" used : of "Payment Demand -i. in place of a naIne

used prior thereto , ,,-hich had been objected to (TR 3G3-66). Hmv-
ever

, ,,-

hether or not this testimony is releyant or is fully aecurate , is
not important in vie'v of the consideration that the examiner makes
no findin!!.' or conclusion in this case that. the name "Payment Demand"

,~ 

of itself is deceptive or constitutes an unfair trade practice , any more
than the examiner makes a fiat findin!2.', ,yhich he does not, that the
Payment Demand forms are by then;~elves deeeptiv6 as to official
or governmental origin , or authority, ho"\\ever muc.h they fit in ,yith
the deception caused by the envelopes in which they are sent.

Aceordingly, the most respondent can possibl;v ga.in by the matters
noted in the brief in connection with alleged intended conformity
with the prior order by what he has done in respect to Payment De-
mand forms. is to make .some possible shmying of good faith ,vhich
may be eonsidered in deeiding on the scope and content of any order
"hich nmv may properly be issued.

The respondent's brief also describes (pp. 6-12), one at. a time, the
salie.nt e;chibits in this case. This presentation is useful , but is not
particularly controversial except , possibly~ as no" noted:

The brief does point out (pagel), apparently to meet the charge
that the present green "Payment Demancr' forn1 particularly gives
the impression of a. Government check ("hen vie"ed through the
"indo" envelope), that other colors have been used, and that eolor
seems to go in cycles, depending on requests of customers. Ho\\'ever
green is the. color now used on "PtLyment Demand" forms, and a.ppar-
ently has been used in various past periods as "ell. )1oreover, it is
the exanllne.r s finding that the. glossy texture. of the form, as seen

through the eln-elope~ simulates a. check, "hate,-e.r the color, and
combined ,,-ith the other indieia. of Goyernment origin carried by the
envelope, simulates a. Goyernment check.

Respondent also testified , as pointed out in the brief (pp. 9-10), that
~1r. ~1orehouse. stated that it ,vas unnecessary to place a. c1ise1aimer on

the Payment Demand form since. the. fornl discloses to the debtor the
demand for money,. where it came from , and who is making the de-

mand. It is the examiner s opinion that whatever :Jlr. :J1orehouse. did
or did not say in this connection, he "-as not, of course , the Commis-
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~ion , nor does the Commission ordinarily speak by such an oral decla-
ration. However , in the examineT s opinion , it certainly can be plausibly
argued and held , from examinahon of the present Payment Demand
form , that a disclaimer is not necC'ssary thereon.

The brief continues for quite It few pages (pp. 12-19) ~ by setting
forth sketches, most of them 8hol't , of the testimony of various \rit-
nesses called by complaint coull8el , and 1\11'. ,Vatson called by re-
spondent. Inasmuch as the examiner relies very little on the testimony
of these witnesses , except to the extent. that they point up the existence
of illiterate debtors as a sub~tantia part of the debtors affected by the
chal1enged practices, and except insofar as the witnesses tend to cO1'rob-
orate the examiner s own inspection of the exhibits, no detailed com-
lnent by the examiner is deemed necessary in respeet to these \vitnesses
other than has heretofore been given in connection \vith the Finding
of Facts 8upra.

Respondent's Brief as to "Argument"

)dter discussing the facts, as referred to immediately above , re-

spondent's eounsel devotes four pages of his brief (pp. 19-22) to
ARGUi\1ENT " with three snbcaptions , ,vhieh will now be .bdefiy

reyiewecl in the order presented by him.

Respondent' s counsel contends that the approval of reports of com-
plianee with the Commission s prior order has not been reseinded or

revoked and that, therefore

, "

the Commission is estopped from pro-
ceeding with the instant complaint." In making this contention, in less
than half a page , respondent relies on Section 3.26 ( c) of the Commis-
sion s Rules of Practice for Adjl1dic.ative Proceedings.

Ho\\-ever all that said Section 3.26 (e) states of pertinence to this
contention , is the following:
The C'omm'i.s.sion 10m not procecfl aga-ln.st a. re.spo1UZenf tOI" t' ioZation of an orela
with respect to any action which was taken in good faith reliance upon the
Commission s approyal or ac1yice * * *. (Our emphasis.

It seems obvious to the examiner that the present proceeding js not
one for yiolation of an order , i. t he Commission s prior order. It is 
brandnew proceeding alleging a violation of law. Thus it is not in any
way proscribed by Section 3.26 ( c) .

-1..ct.ually, moreoyer, as heretofore clearly expounded in this deci-
sion , the present proceeding is different from the prior proceeding cul-
minating in the prior order. This is beca,use the prior proceeding and
order did not reJate to "Payment Demand" or collection forms at all.
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(:JIc)reoyer, it may be noted tl~nt although the prior proceeding did
comprehend skip- tracer forms, it did ~m ,yith clirl'el'ent allegations in
the complaint tlWll are in the pl'e~ent com ph illt, and in conj unction
with a, sel.'i(~s of alle~?:ations of misrepresentation not fonncl in the
pre~ellt com plaint.)

The second point or l'C:'spollclent':3 ;; \rgnmenf' is entitled ;;Thirc1
Party :JIailing is Xot Properly Plenc1ec1. ~~ It is directecl , of course~ to
'.yhether 01' not one oT the i~sl1es of this ca~;e , n~; sollu"yh;1t ill(l.il'ectly
claimed by complaint cOllllsel , is the use by cl'C'ditm:s of thinl party
authority or a third party ;1clclress for the pllrpcHe of collecting a debt
or pl'1'haps obtnining information nuollt the clc~btor.

Lesponnents )1'1e..( p. :.W states su )8t,111tln ,y hwt ttle eX,1mmor
gaY(: compbint counsel Ie-an' to amend the complaint to include the
issue , as part of the cOl'!cl11sory P,n' n~::.Taph Ten , that complaint coun-
sel did not. do so , and tblt said Paragraph '1'en of the complaint
'lccorclingly does not plead the charge 01' propose the i~3sue.

The. examiner agrees that the. issue or charge cannot pl'opel'1y be.

l'egal'Clecl as ,yithin the scope of the complaint herein , c111d is of the

opinion that comphint counsel is in all;," eyent e:~toppecl :from 111'gillg

to the' contrary and thus c1epriying: r2~;ponc1ent of his full day in court.
'Ill('. examinel' has already so ruled in the pl'eliminnl')" portion of this
cleci::;ioll (pp. 1-:1:1.\- 1:1).

1.L

The third and last point of the ;; .Argumenr: in respondent's brief

(p. 

:20) is b'lsecl on 1 nngnn ~!:e (rioted by the Grid from the IDcm opinion
of the Court of Appeals. Sinth Circuit , in the case 14 holding that the
present respondent Iyns not glli1t;- in that case of crimin,ll contempt
Le.. in connection ,Ylth the prior ~.;kip-tl'acel' forms. This ca~.;e , aheady
referred to llerein concerned the prior Federal Trade COllllllission
order, or amended order , concC'rning skip- tracer forms , as enforced
b~.' the same Court of . .A. ppeals in 19;3DY

The portion of the opinion from ,\11ic11 respondent (plOtes ,yill 11O1Y

be quoted , but brol\:en up into sen'rnl sections 01' parts so ;IS. to permit
comments by the examiner nIter ench.

1-1 In re 8ydlley Floci"8licilil 81H F. :::!ll -!2:': , -!27 (C_\, nth lUG3), ('ite'll 1 111 page l-!:::! f;UPJ'(/

of the present decbion.
1Iitcllcll S. Moll/', cl. a, XaNonal Rc8cal"ch CompallY, nnd 8:udl/c)! Flocl"sheim, d,Ii, a..

S, Ploc/"."'lieilil Sa7e8 ('0111/)(11/.'1 Y. 1'('IICl"al1' 1'(((/e Coll1l11i.~8iol/ 2721:0 211 .101 IC. A, !)th lO;:,!)).
(F. C. Docket ::\0. 6236) (6 S. &D. uS'!),
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the iirst part is:
"\Ve cannot .a:';~Ulne that which i8 clearly 0~qn'e8~cd in plain Engli~h language

on nny form ::;ent to any literate l'ecilJient in this ('ountr~' ,,' onhl not be read , or
11M be nndel'::;tuod. If that ,yere true , no l1otic:e of an~- kind would Ill:' sufikient. 
m11;r be diflic:ul t tn m11 ke the Americn n vnblie heed or read a lJl'in ted statement of
filet. bnt it i::; there so that all who ",ill look and read may kno,",,'

. * 

:~ * (Em-
phnsi::; is in tl/e original, ~bterisks in,,:erted to denote an omitted sentence also
omitted by r0~:'l)ollclent.

In the cxnmlllcl"s vie,,- , an that the opinion is saying is that in the
criminal contempt case in que8tion the court cannot " assume '~ that
clearly exprcssed language ill English used on any " form~' sent to
literate ': recipients ,,- ill not be read or understood. In the present

purely civil proceeding it is not necessary to "assume" any sueh thing,
inasmuch as there is actual proof, both from public and " expert'~ wit-
nesses, of the existence or recipients and potential recipients ",110 are
not " literate.

~' 

or who haTe yery meager education. Secondly, the quoted
language is directed only against any "form '~ sent to a recipient

,,-

hereas in the present. proceeding the examiner finds that the primary
unfair or decepthe practice of respondent relates to the enyelope in
"\\"11ich the form is received by the recipient.

The language in the next part oJ the opinion
, no's quoted ill respond-

ent's brief , is as follows:

In llsing' tlji::: lang-ufige, the respondent did exactly ",b,at tJie Federal Trade
Commii":"jon in its order asked him to do. If the Federal Trade COl1llllission i'-
order is insuffitient, then that l)()dy should reOlJl:'n proceedings and modify its
order. * * :;. (The asterisks denote an omitted :wnteuee abo omitted in respon-
dent' s Quotation.

In the examiner s yie,,' , the present proceeding is not based on any
allegation 01' eontention that l espondent diclnot do "exactly ,,-hat the
Federal Trade Commission in its order asked him to do in its
prior order. The Commission has re-examined respondent's praetices
inc.luc1ing additional practices snch as the use of " Payment Demand"
forms, and the CUl'l'ent use of enyelopes , used to mail both types of
forms. The Commission has determined that the prior order, or
amended order , issued by it is " insuffieienf' and that , certainly as of
no\y, it is based on a complaint of insuftlcient seope. Accordingly, the
Collllnission has commenced an entirely new proceeding, Secondl'y~.
nnd more importantly, the. Commission has clone the equinllent of what
the court indicates in its opinion that the Commission "reopen
proC'e.edings and modify its order. " The. underlying reasoning of the
eourt obviously is that there. should be a different order of broader
scope than the prior order if the Commission desires to enjoin the
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respondent in a broader fashion. By commencing an entirely new prt..
ceecling, the Commission in a sense has possibly done eyen more th"lH
the opinion basically requires. As indicated under I supJ'a the exam.

ineT rejects respondent' s contention that under Section 3.26 (c) of its
Rules the Commission ,yas limited to proceedings to modify its prior
order.

The next portion of the quotation in respondent's brief, from the
court' s opinion , is as follo\ys:

XOl' are lye illll)l'eS~ecl with the Federal Trade Commission s complaints that the
forms Hsecl are too "offiC'inl looldng," or that the language used in them i.s

peremptory in natHre, or " too demanding," or that the paper used is of a color
and design sometimes used on checks, or that the address to which the cards are
to be mailed in \Yashington , D. , assumes the government must be in\"olved 
that the forms should not he originally mailed from that city. * * * (Asterisks

represent sentence omi tted by re:::pondent and added belo,,-

\.gain , as the examiner vimys it , the language of the opinion is on its
face clearly limited to " forms ~' and does not relate to the en\-elopes in
,yhich the forms are mailed and which are such il prominent part of the
present ease. ~Iore importantly: ho\ye,- , respondent's brief omits the
next and final sentence of the foregoing paragraph , a sentence which

discloses the true context in ,,-hieh the prior statements ill the para-
gri1 ph , as quoted above , must be vie\\ed.

The final sentence of the paragraph in question is as follmys :

The short a)/.SlCCI' to these cOll1p7aint.s -is tl/Ctt the cease or desist order, as drawn

docs not forbicl slIch acts or 1/8e. (Our elllphash.

In the examim)r s vie\y, this makes it explicit that the court itself
reeognized that the basic and , practically speakillg~ the only issue be-
fore it \'."as soldy \"rhether the l'espondent yiolatec1 the cease and desist

oi'(lei' The CO111't \yas thus noL at least not strictly speaking, passing on
any allegations of un1a\,f1l1ness except in respect to alleged violations
of the. order. Complaint counseFscontention in his brief (p. 3) in this
connection is therefore substantially correct , so that statements in the
court s opinion , as here quoted , may "ell be regarded as dicta in respect
to la \yfu1ness or unla \yfnlness except as bearing on the question of an
ullla\yfu1 Y101ation of the order. The order, in('ic1ental1~- , contains no

general 01' catclwl1 provisions , so that there is nothing: from \yhich 
imply a direction to respondent to cease and desist from other than the
specified conduct OJ' acti ,-ities expressly set forth in the order.

Respondent's brief finishes its quotation frOlll the court's opinion by
quoting the paragraph immediately follo\\'ing the foregoing para-
graph. The lX1l'agraph so quoted is as fo110\Y8:
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"\Ve cannot forbid fin othenyise legitimate business from mailing its letters from
the country s Capital , \Yhetl1er the sender liyes or has his business there or
elsewhere.

Complaint collnsd's brief-submitted~ to be sure

~ ,,-

ithout his seeing

respondent:s brief-does not comment on this paragraph. I-Io'yeYel'
eyen if this further statement of the court should also be regarded as
dictum except as limited to the enforcement of the order before the
court, it is expressed so dearly, particularly by the use of the ,yords
ca11l10t forbid ~' that , in the examiner s opinion, it at least serves to

indicate that this court was tal;;:ing.' a jaundiced "ie,y about attempts
to restrict creditors from mailing their forms from 'Yashington , D.
eyen thou!!:h residinQ' else,\ here , 01' from using' an address there of a

'--' '--'

third party-relief nmy requested in the. present proceeding. It may
,yell be , therefore , although it is a matter of conjecture, that com-
plaint counsel finally decided not to mO\-e to amend the complaint to
include this relief, or the US2. of third party authority generally, iJl
order to ayoid an encounter ,yith the possible legal effect of the laI~-

guage as used by the court. The question of mailing letters from
",Vashington , D. , must haTe been vividly in the court's mind inasllluch
as the prior paragraph aJso refers to the Commission s contention , as
stated by the court

, "

that the forms shoulclnot be ol'iginally mailed
fl'om that city.

Complaint counsel's brief (p. 4), but not the respondent's , also quotes
further language at the close of the coul'fs opinion. The quotation
omitting citations is as follo,,- s :

This is a clwl'gc of crimil/al contempt. 'The orcUnary rules of f',- iclence apply.
lCit(ltions omitted. ) Intent mu,.,t he In'oyed heyond a rt'asonable donbt.

On the record before us , \ye cannot find the respondent guilty of contnmficious
condnct. wherein and \vhereLI~- he i'll ten tiolla77!1, f7ct(Jrant7l1, deliberatcly ((lid reck-
lrs81y viola tec1 the court's (l1'(ler. ,Ye find him not gnil ty of crimina I contempt.
(Citation omitted. ) (Our emphasis.

This quotation makes it clear that in formulating its opinion nncl nr-
l'iving at its decision; the court was g11ic1ed by standards applicabJe to
criminal cases. This again serye,s to question the applicability of the
opinion in general to the problems presented in the instant proceeding.

COXCL"LSIOXS OF LA". AXD S1.DDL\.RY

Forms and Enre70pes

The use by respondent of the forms and e11,-e10pes herein siml1 lates
governmental or official documents. and governmental or official au-
thority, thus constituting and embl'flcing unfair trade practices in
.commerce~ ns follows:
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(1) The brown window envelopes , as used for both types of forms
primarily simulates this even more than the forms do. Said en-
velopes simulate this pa,rticularly by their color , form and size. They
also do so by the printing and the metered postmark, with a spread
eagle , appearing on them. They further do so by what they disclose 
the forms through the windows of the envelopes. These brown window
envelopes simulate governmental or official envelopes containing gov-
ernment checks 01' other omeial enclosures. Simulation is dominantly
brought about by the color bro\yn.

(2) The skip-tracer forms also produce simulation as to governmen-
tal 01' official documents and anthol'itv. They do so bv reason of the in-

,.. 

adequacy of the present printecl disclaimer thereon , and a,lso by reason
of being mailed in the bro\yn \yindo,," envelopes. These skip-tracer
forms alternati vely mi,srepresent , in the same \yay, that the requests for
information are fol' infO1' matioll to be used for official purposes.

(~3) The rctUl'n envelopes , mailed out \yith the skip-tracer forms
also simulate governmental or ofiicial documents and authority, but
only in a Lmited sense. They tend to create the simulation by reason 

.. 

bc,jng contained in the bn)\\"ll ell ,-elopes and being mailed \yith the skip-
tracer forms , both producing the simulation described in (1) and (2),
and by reason of the peremptory addresses , sueh as "Current Employ-
ment Hecol'Cls;' ,Yashington , D. , contained on said return envelopes.

So used , the retm' :a envelopes simulate or tend to simulate envelopes
of government. 01' official origin and to c1dd to the simulation or mis-
representntion of the requests for information in the skip- tracer forms
as described in (:2). Ho\yever , the return envelopes produce no such sim-
ulation by themselves Le. they produce no such simulation or mis-
representation except as used to~'ether with the brmnl \yindow en-
elopes and the skip-tracer forms.

(-1") The collection forms ("'Payment Demand" forms), also pro-
duce or tend to produce the simulation in question , but also only in a
limited sense. They do so by their general appearance-size, tex-
ture and color-permitting them to be mistaken for government checks
at least before being taken out of the ,,-indow envelopes , and perhaps
to be mistaken by some of their content as to be of governmental or
oftic.inl origin. They do so, more importantly, by reason of being
luailec1 in the bro\yn ,,-inclo\y envelopes , permitting the simulation 

government cheeks before the envelopes are opened. Ho,,'ever, these
col1ection forms definitely do not produce the simulation in question
by themselves apart from their being used together with the
brown window envelopes in ,yhich they are mailed.
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Olw)'ges Disall oiDed

There are two charges against respondent which cannot be al-
100yecl , one of the111 expressly alleged in the complaint and the other
apparently elaimed by complaint counsel to be implied in the com-

plaint:
(5) ~-\s to respondent' s printed statement on eaeh of the collection

forms ("Payment Demand" forms) as to alleged rights of creditors
to collect a judgment in the state in "\yhich the debtor resides, this

statement has not been proved and demonstrated to be deceptive in
any substantial sense.

(6) There is no charge in the complaint, nor may one properly be
implied, as to bringing about unlawful use of third party authority
or of a third party address here the respondent's address , as used
by creditors ~lerein in connection ,,- ith the forms and envelopes. Ac-
cordingly, unlawfulness on the basis of any such eharge may not be
and is not found herein.

ilIis7'epJ'esent-lng Prio?' OTde1'

(7) As to respondenfs representation, directly or by implication
contained in the sales promotion literature for the collection forms
("Payment DemancF' forms), that said forms have been determined
by the Federal Trade Commission to be in compliance with the re-
quirements of the order to cease and desist of the Commission in
Docket No. 6236 In the ilJatteT of lliitchell S. illoh1', Sydney Floe1'
she-irn, et ell. (52 F. C. 1466J, and that said forms h~ve been ap-
proved by the Federal Trade Commission , the said repre::;entation is
false, misleading, and deceptive. 

Genei' al Conclusions

Subject to the exclusions , exceptions and qualifications set forth 
paragraphs (1) through (6), inelusive, hereof, the following con-
el usions also obtain:

(8) The use of said forms and other material , as herein set forth
has had , and now has , the tendency and capacity to lllisl~acl and de-
eeive persons to whom said forms aTe sent into the erroneops and mis-
taJmn belief that the said re.presentations and implications are true
and to induce the reeipients thereof to supply information , and un-
lawfully to induce the recipients thereof, to supply information, or

to do or perform ads which they otherwise might not have done.
(Same as Par. Ten of complaint.

41S-3J5-i2-
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(D) The aforesaid acts and praetices of respondent , as herein found,
we. , and are, all to the prejudice and injury of the public and con-
stituted , and now constitute, unfnir and deceptive acts and practiees
in commerce , ill violation of Section :5 of the Federal Trade COlll-
Inission Act.

The follo,,-ing' conc lusion is also made herein:
(10) The Federal Trade Commission has all necessary jurisdiction

herein , both of the parties and the subject matter, and fot the purposes
of issuing an appropriate order. 

TAILORIXG" THE ORDER

The examiner will now discuss the problem as to the contents of
the order which should issue herein. He ,,- ill do so in the light of a
number or considerations incbeated by the various subcaptions beloiT

8hnulating Got'el'nment Authority

So far as concerns the envelopes and forms it is obi-ions from the
Findin.zs of Faet and the Conclusions of La" herein. and it is merely
a restatement , that, assuming their correctness , respondent has en-
gaged in unfair trade practiees by simuJating government a.! or of-
ficial documents, and authority, and that he has done so primarily by
and through the distribution and use of the brown "indo\\" BIll-elopes
in "hich the forms are mailed to debtors and others. Aceordin.Q:lv. it

'-' " .

would seem that the order should certainly prohibit the use of these
en,-elopes as distributed and used in the past.

It also follOlYS from t11e Findings and the Conclusions that re-
spondent. has, although perhaps in a some:n-hat lesser degree , simubted
governmental and official documents, and authority, by the skip-
tracer forms , princ.ip~lly by not making the present disclaimer thereon
sufficiently Jarge and prominent. Inasmuch as the examiner holds tlMt
a. disclaimer is still necessary, the defect. cannot be corrected sim pl~-
by .eliminating the enyelopes as used in the past. which wonld cure the
simnJation caused by the elln~lopes.

tinder the said Findings and Conclusions , however , respondent does
not. create unla,,-ful simulation of goyernmental c1ocume.nts or au-
thority through his eolled.ion forms C;Pa~~ment Demallcr') as snell.
This is because they plainly reyeal a private indebtedness and 
simple demand for payment. Thus. the order to be issued need not
proscribe the use of the collection forms. They may still be used by
respondent if the unlawful simulation caused by the brown window
envelopes is removed.
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)Ioreover, under the Findings and the Conclusions, the respondent
does not create the unlawful simulation of governmental documents or
authority by the distribution and use of the return envelopes them-
selves , as used ",ith the skip-tracer forms. The simulation is not pro-
duced apart from the bro,nl window envelopes in which the return
envelopes are mailed with the skip-tracer forms. Accordingly, the
order herein need not prohibit the distribution and use of the return

envelopes if there is a sufficient prohibition of the bro"'n window en-
velopes as used in the past.

X or, in the examiner s opinion, ns "ill be discussed below, should
the order herein attempt to prohibit the use of third party authority
or of the address of a third party, or mailing the forms from \Yash-
ington , D.

To the examiner the foregoing makes it absolutely appropriate that
any order herein which is tailored IG to the unlawfulness as actually
found , must and should expressly prohibit (1) the use of these brown
",indow envelopes and more specifieally, the use of the color brown
for these en ,'elopes , (:2) the use of the skip-tracer forms unless the
disclaimer statement is made nlOre adequate, and (3) nothing else
in regnl'c1 to forms find envelopes except by way of a general prohi-
bition against simulating governmental or official documents, and
authority.

This would prohibit less in respect to the forms themselves than the
prohibitions in the complaint counsel's proposed order. \Vhat this does
eontemplate is forbidding the respondent to continue to use bro,vn

,,"indow envelopes-except it may be added , by written authorization
of the Commission as part of eompliance procedure.

COlnm.zssion s Suggested i'del'

It is true that the suggested order accompanying the complaint
"\vhich is followed verbatim by complaint counsel's proposed order
goes beyond the scope of order indicated as appropriate herein. It does

, moreover , without even referring to the brown ,vindow envelopes
as such and with much more concern for the forms as such. It also.
of course , contnins a prohibition in respect to the use. of third pnrty
authority or a third party nddress, and l11niling from ,Yashington

16 Fcderal Trade Commission v. Broch au(l Co., 368 U.S. 360, 367, 3,68 (1962) ; Slcanee
Popel' Corp. 

\. 

FederM Trade Commission

.. 

291 F. 2d 833. 838 (2d Cir. 1861) ; In tile
Matter oj Tral/80gralll OCi., Inc., C. Docket Xo. 7978 (Sept. 19, 1962) ; 61 F. C. 629,

700-702.
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However. said su.q~!:esrec1 onler does not, of course , represent the~L '
Commission s judicial cletel'luination. It is merely, as set forth in the
prefatory statement

, "

the form of order which the Commission has
reason to believe should issue if the facts are found to be as alleged in
the complaint.

~' 

In no event , as the examiner believes , is the suggesteel
order intended to , or should it be construed to inhibit the careful tailor-
ing of the order after full hearing and full study, in depth of all the
operative facts and of all the forms and envelopes involved 'in the case
and based on whatever is found as to the facts as alleged in the com-
plaint, including alleged conclusions of fact.

l\foreover, even the sng~estec1 order C'on1cl conceivably he collstrnec1

~~ 

to prohibit the envelopes by its prm- ision ill ;'2" as follmys:
2. Vsing or placing in the lwnc1s /)f other,.; for 11:-1", aJj~- fnI'm. 111lE'stionnairp

e,l' other material:

b. "ThiC'happears to be, or sim111ntE's . Hn offkinl or go\' pl'l1mental form or c10(:11-

nwnt, either in tIlt' form it"elf fir in Uw mamIeI' in whit-h. or in thE' pIae'e from
where, it is mailec1 ;

Th ;rd Pai'ty AutllOn

The only truly serious question sensed by the examiner ,,-hich is
presented by departing from the suggested ordet accompanying the
complaint is not using the prohibition proposed in the suggested order
Rgainst using a third party address -f. e" responc1enfs address. and
against mailing in \Ya:3hington rather than the creditorlocality. 

This question seems to go , as already indicated in the pl'eface 

this decision , to the issue of misrepresentation as to third party 1111-

thority, something not charged in the complaint.
As regards the framing or tailoring of the order, the question is-

bearing in mind that the issue is not tendered by the. complaint. ,1lH
that complaint counsel did not move to amend the complaint although
offered the opportunity-"\vhether the same result as would obtain
under a complaint containing the charge may be reached here through
the back- door method of including a prohibition in this respect by

....,

idening the scope of the order.
It is the examiner s opinion that it would be quite inappropriate to

bring about such a result simply on the theory of "idening the scope
of the order so as to include possibly relntec1 offenses ,vhich may arise in
the future. There is no sufficient relntionship 17 between simulating

17 Jacob Siegel CO. Y. Federal Trade Colllll1i88ioll 327 U, S. 60S, 618 , referring to ;; 110

reasonable relation to the unlawful prfleticE'f' found to exif't." William. H. Rorer, Inc. 
Federal Trade Colllmi88ion (C. A. 2.d Cir. , :\Iarch 20 , 1967), 8 8.&D. 432.
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gon' rnmental authority and ~;imuhtil1g third part:,,- authority in ge.
cnd of private persons or concerns. This is particularly so \yhE:Te

as here, the simulated gm-ernmental a 11t hority is. of course , absolutely
\Tithout any authorization , \Therens the simulated third party author-
ity is definitely authorized b~- the third part:v , namely, the respondent
who authorizes and allOlYs creditors to use his "\Vashington , D.
address.

It is not sni'i1cient for the Commis~ioll , 01' the exilminer , in devising
an ol'ller , to rely on the principle that ordinarily at least, the Com-
mission s determination on scope of order \yill not be (h~;turlJed on
nppeal.This is because the l'ebtin:, iina1ity as te; scope of a Commission
order is allowed on the underlying: principle that the Commission is
relied upon to bear the fulll'esponsibilit~, of mnki ng and shaping an
appropriate order base,d on n fail' and ju3t determination as to the
scope thereof-rather than haye this burden shift to the courts. The
Commission is expected not to do anything "\yhich the court \yould posi-
bTelv not doif the making of the order \yere before the court-difficult
as this may sometimes be for the Commission to anticipate.

As already indicated in n prior portion or this decision , the Court
(If _'tppeals for the Kinth Circuit IS has. \\-hethel' by dictum or other-
v;i;;.;e already expressed a rather llllJa\'orable yic'y in re8pect to pro-
hibitinp: this ymy same respondent from 11sing hi:, forms in ~~l1ch a \yay
that creditors could not mail them. or haye them mailed. from ,Yash-
inp.ton , D.C. It does seem to be at Ip.ast indelicate to dispose of this
view by the indirect route of passing on scope 01 order and not eTen
on the basis or a charge in the complaint \yhich \yould haye, atl'orded
respondent the direct opportunity oJ opposing it.

lccordingly, the examiner makes no provision in the order herein
in respect to third party authority, or to the use of a third party ad-
dress , or a TV-ashington~ D. adchess.

Social Falue of Tu'o Types of FOi' lIIS

The question of scope or order is inextricably interhyined with ques-
tions of public policy. .:\Jthough col111)1aint counsel's proposed order
heTein , designed to curb responc1ent"s unlawful conduct

, ,,"

ould teaT

asunder a specialized business technique ~ if not the business itself and
yirtually destroy a rather ingeniol1s sy::otPl1l of forms de~)ig:necl to assist
in the collection of debts. it is doubtful that public policy or public
interest requires sl:ch a drastic result. To bring about such a result
by the order, instead of concentrating the prohibition of the order

)8 In re Svdlley Floersheim 316 F. 2d 42:3, 428 (C..-\. 9 1963). supra.
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on the simulation , largely by the envelopes , of governmental or official
authority, is, in the examiner s opinion , quite analogous to taking
away an established trade name containing an element. of simulation
instead of permitting the trade name to be used in some qualified or
limited way which remoyes the simulation.

To begin with , there is , of course , nothing inherently wrong about
the col1ection business~ or a bout the skip-tracer and collection form
business. So long as w'e continue to haTe, in this country a competi-
tiye free enterprise system snch as we now have , there will ha,e to
be legal means to compel or attempt to induce debtors to pay their
debts. IUoreover, it. is obvious under our system that if debtors do not
pay their debts the loss to creditors is shifted to other consumers or-
purchasers; or if the loss becomes so large as to be insurmountable

the result is bankruptcy for the creditors or at least going out of
business. The. respondenL citing resp~.etable credentials for himself
as to expertise, has testified to this , if actual testimony is necessary
to prove. the point. Our society is not as yet so permissive that people.
are not. supposed to pay their debts or submit to reasonable efforts
to collect the debts.

Skip-tracer and collection forms are necessary~ it seems to the ex-
aminer, because of the small dollar amount of each indebtedness in
many line,s of trade , particularly as brought about by mass selling,
"Which is so characteristic of our present free enterprise system. Ob-
dously, lawyers cannot afford to take on accounts of this nature , or
if they do-often as -auxiliaries to collection agencies-the amount
of their fees and court costs tend to discourage further retention of
the attornevs or of the collection ag'encies "hich may haTe retained
them. l\1oreover , the fees of collection agencies eyel1 'Ylthout forward-
ing to a.ttorneys are not unsubstantia1. Small businesses, which many'
people regard as of particular concern to the Col11mission~ as well as:
ll1idclle-sized businesses, thus very often have to depend on collec-
tion efforts throug'h collection forms. rather than utilizing' collection
agencies, with or ",ithont attorneys , or utilizing attorne.ys directly.

The Commission , of course , is, as a matter of fact , not engaged in
any attempt to prohjbit the la",ful use of forms or other materials
in collection work. The Commission is merely concerned with the
unlawful use of such forms anc1materials , and its interest to this end
cannot be, challenged. The socially useful aspect of the. collection form
business js emphasized here merely for proper perspective in fra,m-
ing an order in this case.

19 See: FedemZ Tra,de Oomm issi.o1J, v, Royal Milling 00,.. 288 U, S. 212, 21i (1933) ; Jacob-
me/Tel 00, v, Federal Trade Commission, 32i U,S, 608, 612, 613 (1946),
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The unfortunate debtor , or his family, naturally dislikes a debt
c.ollector in any guise , as brought out by the testimony and demeanor-

of at least byo of the public ,,-itnesses herein. ~o In the same way, per-
ha.ps , an unfortunate petty criminal disJikes a policeman , or a delin-
quent pupil dislikes the critical teacher. HO\yever, this does not mili-
tate against debt collection , policemen , discipline, or orderly controls'
generally.

It is true that sometimes alleged debtors may not be actual debtors.
But as against this there ~lre the "deadbeats " eomprising large num-
bers of people who do not eTen wish to pay their debts, who may'
purchase and deliberately change addresses overnight, and who may
thus merely load their indebtedness on other purchasers or bank-
rupt the sellers , much as respondent herein testified.

Extenuating Oirc'nmsfcwces

This brings us to our second point in eonnection with public policy..

Respondent here has, to be sure , violated public policy and substan-
tive law as to a very serious offense , the simulation of governmental
or official documents. and fillthoritv. Ho,,-ever. actually there are some-

' ,

extenuating circumstances 1n connection ,,-ith this violation. In the'

examiner s opinion these cireumstances are at least sufficiently ex-

tenuating so 11.s by themseh- , to exonerate respondent from a cease
a:p.d desist order as here proposed by complaint counsel , which would
virtually put hinl out of business. This is so , in the examiner s opin-
ion , even though the circumstances are not sufficiently extenuating to'

exonerate respondent from a drastic prohibition directed against the.
brown window envelopes.

As to the bJ'o1.cn 1c-lnclo'w en. elope8 the fact is that respondent re-
ceived a huge quantity of brown window ell"'?elopes from his supplier
which he rejected because , as he testified. the shade of brown resem-.
bled too much that of IT. S. Treasury env~lopes. (TR 353 , 357.

The. examiner belieyes that respondent testified truthfully about
this. :Moreover, his testimony narrated a number of details inherently
tending to demonstrate its reliability as to the salient fact testified
to. (Details testified to included a purportec1letter thereon to the Com-
mission by his supplier (TR 357) which of course, could not be
proved , due to hearsay considerations.

There is thus evidence in this case tha 1. respondent in using window
envelope.s having the color brown-,,-hich the examiner regards as

20 Mrs. Mossberg, who received a skip-trarer form as to her h:lsband' s niece, is or .e. ~fr.
Back)ey, schoolteacher debtor , is another.

21 See a):oo TR 408, 411, 412.
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the prlmnl'Y yiolatioll herein-'Yfls not flouting the la"\y in respect to
t;imulating goH'l'nmental ennJopes and authority, but had due con-

"'- '.' 

cern lor L IE' a"\Y . lus may not excuse responc 011t :~ l'om an ore el' even
prohibiting the E'llyelopes outright , but it. may indicate that an order
going far beyond this is not necessary to secure on:ndl compliance in
this case.

As to the 8lc~ip- tJ'(((e)' fOi'7n8 respondent's es:"'EmtiaJ violation-that
the disclaim.or notice is too SHIH 11 and inconspiC'lwus-'-c1oes not , under
all the facts and circumstances , indicate that he has in any susbtan-
tia. l sense been really ftoutin~.r the law, This is because the nresent clis-

,. 

L. .
clni1l1el' notice. apparently conforms \lith prior npPl'O"nl1 of the Com-
mis8ion in cornpl iance procedure. Furt hel'lllOre j the pre~;ent disclaimer
has some. arguable Sflllction under the \\ording' of the Court of -

\.p-

peals contempt opinion ~~ refel'l'illE to the ability of the Americanc..

. ,

public to read anc1unc1ersbnct.
As to the col1r?ction fOi' iilS 

(';

PnY1l1c~nt. DemancF)-"\yhich , to be sure
the examiner has found not deC'epti'i"e by themselves-respondent testi-
fied , and the e:ynminer hns no reason to c1isbelicye , th,lt the very name

Pn,ymenL. Demand" \\"i1S npproyecl by ",Ii" , ~\Iorehonse. ns ;.exnetIy

'" 

.f- \\' lilt It. ~s '" III a . omml:::;Slnn ('on -el'ence, Hftel' Wmg snggestec uy
his No. :2 lllnn ( TR. ;36.J.-5).

As h1 thCU!tUfii t'nceloi/c8-also, to be sure~ not :Emmel b:,\. the ex-
aminer to be deceptive by themseln's- the respondent's altogether
credible testill1on~' is tlUlt the retur11 ~l(lc1l'esses such n:3 ' Chnnge of
Address :' ,Yashington "\yere appl' oyecl by the Post Office 1)2-
partment. (Tn. ~10;')-(i). ..:-\Jthongh , as the examiner ruled a/)OI- , this
apprO"ntl does not necessarily a bsohe responc1ent of yiol(1 tioll of the
Federal Trade Commission Ad , it does ~ho'.Y , in considering the pos-
sibility of imposing on him ft ,-e1':,\- drastic order , that respondent '"ins
not c1eTiberatel:v flouting the la \Y by reason of these return enn\lopes
mailed together \Tith skip-tracer forms in the bro\\l1 "\,indO\y enyelopes.

Absolute Pi'ohibition of Bi'owil, H:" indow En/' elopes

Despite the extenuating circmnstances outlined nboye , particularly
in connection "\lith respondent's use of the brO\yn ,,-indow en,'elopes
the examiner is of the firm opinion that respondent must be abso111tely
prohibited fl'oml1sing them , that i~ , he 111Ust be prohibited from using'
any such eIn-elopes of the color brown , ". hate,'er shade , and should
be limited to the. use of "\"hite enyelopes-unless the Commission ap-

~3 In Fe .';Wli/f!) F/oers/leim, 316 F. 2d 423 , 427 (C. ..\.. 9 1968' SliP/"((.
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proves in advance as part of compliance proeedure, as noted under

the next subcaption herein.
Granting that respondent ma.y not have been acting in bad faith

and may not have been engaged in deliberately flouting the law , in
the use of these brown window envelopes, it still seems to the ex-

aminer that, just as some people are "accident-prone," the respondent
is "violatioll-prone

~' 

even without intent actually to violate the
law.

In other "ords, it is unnecessary to challenge, and the. examiner does
not challenge, the good faith of respondent's testimony and conten-

tions that. his brown window envelopes do not resemble governmental
envelopes~ that the green forms seen through the enn~lope windows
do not simulate Government checks , that the spread eagle imprinted
by the stamp meter is merely aecidental ~ if not unimportant, and that
the ",Vashiilgton address, ineluding \Vashington Building, is
nothing more than respondent's 0'V11 address , etc. , etc.

Nevertheless , even though this good faith , so to speak, of respondent
may negate deliberate flouting of the la,,- on his pal't- however much
his simulation of governmental authority is still proved-it does indi-
eate a some,,-hat disconcerting proclivity to accomplish simulation
even without intending to. and thus actually to violate the law.

In vie,,- of this consideration the examiner feels and rules that the
order herein must contain a flat prohibition against the use by respond-
ent of the br0'\ll window envelopes that he must be directed to
give up the color bro\vn and also to use white instead-exeept that , in
view of his not having deliberately fiouted the law , the order may
also provide that this prohibition may be relaxed by the Commission
as part of compliance procedure.

This is not necessarily a ruling that the use by similar concerns of
window envelopes having the color brown is unla\yful. It. represents
merely the specific tailoring of the. orclerin this C,lse to respondent
actual conduct in violating the law , ,,'ith the objecti,- of preventing
resumption of violation by him.

Actually, the, elimination in this case of \vinc1O\y envelopes having-
the color bro\\"n and the insertion of a more prominent disclaimer in the
skip- tracer forms , will permit the respondent. to continue his business
rather than possibly close it up. In connection ,yith his envelopes and
forms , he need only conform in these hvo respects , explicitly stated , and

to a general prohibition of gon~,rnmental simulation which is a.1so

ine1uded in the order appended hereto. Respondent is, of course, left
with far more freedom of action than under complaint counsel's pro-
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posed order. 23 :More importantly, whatever his situation the public in-
terest is fully protected.

It may be argued that if respondent is violation-prone there is as
much reason for a mueh more drastie prohibitory order as there ,,' ould
be if he deliberately flouted the law. The examiner does not agree. In the
examiner s opinion , respondent has not believed that he has been violat-
ing the law , in the respects concluded herein, and respondent has had
some reasonable ground for not believing so.

The examiner equally believes that respondent will conform. to the
law if the mandates are made clear to him , as they are in the order
below. As a ,yitness~ the respondent impressed the, examiner both by
his testimony and demeanor as be.ing an honorable and dependable per-
son who W,lS merely fighting for what he thoug'ht was riQ:ht as a

'-- '-- '-- '--

businessman.
Alternattve Envelopes

The examiner has considered alteTnatives to forbidding to respond-
ent the use of brown window envelopes.

One of these alternatives would be to permit him to print on the
envelopes, to the left of the. ,yindows , in bold large type. the words

NOT FROi\1 TIlE GOYERXJ1ENT. '~ It is the examiner s under-
standing that the Post Office Department will tolerate various types
of notices on envelopes which might include this type of notice.

Another alternati,-e is to permit respondent to print on the bro,,-
envelopes prominent. black stripes liberally distributed. or to print on
the envelopes , also liberally distributed , various designs. The purpose
of the stripes or the designs ,yould be to distinguish his ell\-elopes from
governmental or official eln-elopes , particularly those mailed out by
the Treasury Department.

One of the objections to devices like these is that the result may
possibly even confuse , i. by simulating to some persons governmental
or offieial envelopes , not simulating this to others , or by making dual
impressions on still others.
. 1Vhether these devices ,yould confuse or not. itmav well be that there
are other devices which might serve to eliminate the simulation con-
tained in ,,-indow envelopes of the color brown.

In any event , however , the examiner is quite certain that it would
not be wise expressly to specify such cle,-ices, to be used \lith brown
envelopes , in the order itself. To do so would be to risk the substantial

~3 Of course, as already noted, respondent did testify that he used brown envelopes be.
cause they were cheapest, so that white ones presumably will cost him more (he did not
say how much). But this would seem better for him than a broad prohibition against his
forms and return em"elopes.
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possibility of provoking respondent, prone as he is to violation 
circumvention , to further violtttion , even \"Iithout intent or ,,"ith good
faith.

However, in re~()g11ition of responc1enfs apparent good faith in the
past and in order to provide for some elasticity in respect. to the pro-
vision in the order prohibiting ",'indow envelopes having the color
brown , and permitting only the color ,yhite, the examiner adds a pro-
viso to the order below whereby the prohibition against brown window
envelopes does not apply in the event that the Commission , as part of
compliance, approves in advance enn~lopes whieh it deems satisfac-
tory, by reason of markings , designs , or other considerations con-
cerning the appearance of the blank eIn"elopes. "Other considerations
for instance, might justify brO\Y11 en ,"elopes of a different size; or
possibly, yellow envelopes of the same size, at least on an experimental
basis; or envelopes eombining various features distinguishil1g them
from Government envelopes.

8kip-Ti' ClCel' Forms

l\Jthough the order promulgated by the examiner requires a more
:adequate disc.la.imer, on the skip-tracer forms, much as proposed b;-
eomplaint counsel, it differs somewhat. from the complaint cO1Ulsel's
proposed ordel'.
Although the examiner s ol'cler substantiul1y uses the proposed

direction that the diselaimer shall be in type at least as large as the
largest type used on said forms , it qualifies this by adding the phrase
except for eaptions. " It ,vould be unfair to respondent to eompel

him to print the. disc.laimer in the size. of various ca ptions on the forms.
Furthermore, and quite importantly, the examiner s order, unlike

the proposed order, provides that the disela.imer shall include the.
portion of the present diselaimer as to not being connected in any

way with the United States Gm"ernment , and also adds that the solie-
ited information is not for official use. Basieally, this simply continues
the full present wording, plus adding the wording' about official use..
The \"lording, including the additional wording, follmys the allegation
of the eomplaint, particularly Par. Six. 
Respondent has not expressed objection as to the. ,,'ording of the

dise1aimer in its present smal1 print. and lack or prominence. He should
have no objection , therefore , to continuing: this ,yording nor, it ,,~oulc1
seem , to adding the appropriate. ,yords disclaiming use of the infor-
mation for gm-ernmental purposes. His only real objection 11l11st be
to incrensing the size of the. lettering and making the disclaime.r more.
prominent, but as to this , of eOllrse , the examiner decides aga.inst him.
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Order 73 F, T.

ill i8cellan eOlt8

1. The prefatory portion of the order herein , commencing It .i8

ol'de)'ed

'~ 

refers to the collection form part of respondenfs business
as "assisting in the collection of accounts -rather than "collection of
delinquent aeeounts " as referred to in complaint cou11sel's proposedorder. 

2. The last prohibition in the order herein , bearing' the number
( 5)," prohibits misrepresentation of " Commission 01' court approyal

of respondent's forms, etc, This contrasts ,,-ith .; t he legality 01'

offieial approyal " the "\yording used in complaint COl.Ul~erS proposed
order. Complaint col.lllsd's \yol'cling: " in allY ll1ll1111l'1'"' i~, a lso not used

in the order. The examiner believes that prohibiting ;nisrepresenta-
tion as to "legality" could prohibit mere opinion, and t hererore present
constitutional difficulties. Since intent to deceive is not required 
prove misrepresentation under the Federal Trade Commission Act

the "\,"ording of the proposed order ('auld be particularly clangerous.

ORDER

It is o)'(lel'ed That, the respondent Sydney X. Floersheim , an in-
diyidual trading and doing busines~ as Floersheim SHIes Company,
National Research Company, 01' under ,m~' other n:1111e Dr names

and respondent's representatives , agents gIld employeE-::; , directly 01'

through any corporate. or other clevicC', in connection ,yith the bu81ness

of obtaining information concerning delinquent debtors or assisting
in the c.ol1eetion of delinquent accounts or the offering for sale ; sale
or distribution of forms , or other material , for use in obtaining infor-
mation eoneerning delinquent debtors , or for use in ,1ttempting to col-

lect delinquent accounts , in commerce , as "commerce" i~ c1efiIlpc1 in the
Federal Trade Commission ~-1-ct , do forthwith cease and desist from:

He En ('elope",. F Oi)1I8. Etc.

Using, or placing in the hands of others for use , in connection
with any system of skip-tracer and/or co1Jection forms, the
following:

(1) (a) Any bl'0'yn enyclopes to be used to mail snch
forms (when filled out) to debtors or others: or any envelopec:

to be so used other than 'white envelopes-except on "\yritten

and duly executed approval in ac1nu1ce by the Federal
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Trade Commission as part of compliance procedure, in ac-

cordance ,,-ith the decision herein.
(b) Any skip-tracer or eol1eetion forms to be mailed in any

snch brown eln~elopes, or not to be mailed in white
envelopes-except on "Titten and clul:v executed approval
in advance by the. Federal Trade Commission as part 
com pliance proced l1l' , in accordance with the decision herein.

(2) Any skip- tracer forms ,,-hieh do not contain a dis-
elaimer in fl, prominent place , and in lettering at least as
larg' e as the largest letterillg, except for captions , used on
said forms. The disclaimer shall be both (a) that the forms
are not goyerlllT\ental or oflicinl documents or soliciting in-
formation for official use, and (b) that the purpose is the
pri,-ate one of obtaining information for (l, creditor as to a

delinquent debtor.

(;j) 

Any en,-elopes, forms, questionnaires , or .other ma-
terials which , as used , appear to be , or simulate, governmental
or official forms , documents , envelopes, or papers generally,
or ,,-hich simulate gon:rnmental 01' oflicial authority, or re.p-

resent that information requested as to delinquent debtors

is for official purposes-subject. to the consideration that. noth-
ing in this provision " (3)" sha1l be deemed to restrain pres-
ent practices of the respondent alleged in or comprehended
by the compbint which are not expressly restrained by pro-
visions " (I)" and " (2)" immediately preceding.

Be Claims as to Oo1nnli,,;;sio-n Appl'o. 1)(d

Representing or misrepresenting, in respect to the following:

(4) Representinp:, directly or by implication , that any of
respondenfs Payment Demand forms or :lny similar collec-
tion material sold by the respondent ha\"e been apprO\-ec1

bv the Federal Trade. Commission 01' have. bee.n deemed to
be in eompliance "With the requirements of the order to cease.
and desist entered bv the Fe.deral Trade Commission in
Doeket No. 6236 Tn the 11Jattel' of JIitcheU 8. .110h1' , etc.

and Sydney Floe1'shehn. etc. (52 F. C. 1466J.

(5) l\fisrepresenting Federal Trade Commission or court
approval of any of respondent's envelopes , forms , or other
material.
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Appendix

AxOTHER SKIP-TRACER FORM

Front

QUESTIONNAIRE
748 WASHINGTON BLDG.

WASHINGTON , D.

ADDRESSEE
Fill Out Reverze Side
of This Form and Retum
Within 5 Days

All answers must be current and must be printed and
returned a t once.
If you do not have 11 Social Security N'o. write none
in tlw ~J!n('e J!ro,idNl for 8. S. ;t.
If mail was fonyardedcorrect mailing addr!"ss in the
space pro,ided for addressing.
The purpose of this card is to obtain informa tion con-
cerning a delinquent debtor, and to furtht'l' adyjse .
that this is not connected in any way with the "Cnitecl 

States Gonrnment.
Return this completed form in the encJo;;ed el1ye!ope.

73 F. l'.

ED 14020
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OPINION OF THE COl\BIISSION

FEBRUARY 5 , 196 S

By ELl\IAN C/orn1nissioner:

This appeal is the latest round in what has become a Brobdingnag-
ian battle between the Commission and this respondent. It began
inauspiciously enough with the issuance on October 11 , 1954 , of a com-
plaint in Docket No. 6236 against respondent Sydney N. Floersheim
and one :Mitchell S. :Mohr, then trading as National Research Com-

pany. After a trial on the merits , the hearing examiner held that the
aHegations of that eomplaint had been proven and entered a cease
and desist order. On June 1 , 1956 , the Commission adopted the hear-
ing examiner s initial decision as its o,yn and held that skip tracer
forms sold by J\lohr and Floersheim were deceptive and that the use
and sale of sueh forms violated Section 5 of the Federal Trade Com-

mission Act, 15 U. C. 45. illitcheZl S. illoh1' 52 F. C. 1466 (1956).
,Vhen disagreement arose as to the meaning and scope of the order

the Commission , after another evidentiary hearing, reopened the pro-
ceeding and modified the order. That action , taken on N velnb er 11,

1958 (55 F. C. 720J, was challenged by respondents Floersheim and
~lohr and was upheld by the Court of Appeals for the Ninth Circuit.
ilJoh1' v. Federal T1"ade C/O1nmission 272 F. 2d 401 (9th Cir. 1959),
cert. denied 362 U.S. 920 (1960).

~Iohr severed his eonnection with National Researeh Company some

time in 1961 , selling his interest to respondent. Late in 1962 the Com-
m.ission, believing that Floersheim s praetices violated the existing

order, filed a petition in the Court of Appea1s for the Ninth Circuit
to have Floersheim eitec1 for eontempt for alleged violations of the
order. That court, while finding that at least some of the practices
challenged by the Commission fell within the prohibitions of the out-
standing order, held that other practices , some of which were silllilar
to those challenged in the instant complaint, did not violate that order
and it dedined to eite Floersheim for eontempt, stating:

On the record before us, we cannot find the respondent guilty of contumacious
comluct, ,,~herein and where.by he intentionally, flagrantly, deliberately and
recklessly violated the court's order. ",Ve find him not guilty of criminal con-
tempt. In 1'e Floersheim 316 F. 2d 423, 428 (9th Cir, 1963).
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However, apparently adverting to the violations of the order which
had occured , the court went on to

hazard the hope that the respondent will take such a long step forward in -volun-
tary compliance with the language and spirit of the order he is required to obey
whether he likes it or not, that this senn year old litigation may be finally ter-
minated, and will not be before us again. Ibid.

The instant complaint , issued on 1~ ovember "7 , 1966 , charges respon-
dent, an individual trading and doing business as Floersheim Sales
Company and National Research Company, with making raIse , mis-
leading, and deceptive representations in various debt collection and
skip tracer forms 1 sold by him , and with placing in the hands of others
the means and instrumentalities by and through which they may make.
false , misleading, and deceptive representations, all in violation 
Section 5 of the Federal Trade Commission Act.

Evicle.ntiary hearings were held in Los Angeles, California, on
~Iarch 6 , 7, and 8 , 1967, and the hearing examiner s initial decision

sustaining in part and rejecting in part the allegations of the eom-
plaint, was filed on June 2 , 1967. (An ordel' amending the decision in
two minor respects was entered on June 16 , 1967. ) The hearing ex-
aminer concluded that:

(1) Brown window envelopes used by respondent in eonnection with
his skip tracer and collection forms simulate governmental or official
envelopes containing government checks, or other official enclosures.
Findings of fact 10 , 19 , 22 , 30 , 32; conclusion of law 

(2) Respondent's skip tracer forms are similarly decepti,- , creat-
ing the impression that they emanate from a governmental or offic.ial
source , despite a disclaimer printed thereoIl. Findings of fact 10 , 11

32, ; conclusion of law 2.
(3) Reply envelopes used by respondent in connection with the skip

tracer forms , while not deceptive standing alone, do contribute to the
overall deception created by respondent's skip tracer form and en-
velope. Finding of fact 23 ; conclusion or law 3.

(4) The collection forms used by respondent are not in themselves
misleading, but when sent in the brown window envelopes referred
to above, they contribute to the impression that a governmental or
official agency is involved. Finding of fact 27; conclusion of law 4.

1 Sl;:ip tracer forms are used to obtain information concerning the whereabouts and cur-
rent employment of a delinquent debtor. Collection forms are sent to a delinquent debtor to
request payment of his debt.
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(5) Respondent had misrepresented to potential purchasers that

his forms had been approved by the Federal Trade Commission. Find-
ings of fact 36-38; conclusion of law 7.

Two charges were dismissed by the examiner. One, rejected as 

rnin.i1nis or as involving at most a minor mistake as to detail , \\as the
charge that a statement on the collection forms misrepresents the right
under state law of the dunning ereditor to attach the wages and the real
and personal property of the debtor. Finding of fact 29; conclusion of
law 5. Also dismissed was a charge, held by the examiner not to have
been adequately pleaded , that respondent' s use of a third paTty address
partieularly in connection with the collection forms , deceived debtors
into believing that their obligatiOlls had been transferred to a third
party for collection. Initial Decision , pp. 13D-141: c(mdl1~ion of h"\y 6.

Theexmniner s order is na1'1'OI"'.' ly c1ra "\yn , reflecting his limi tec1 find-
ings of illegality, and forbids respondent from using or placing in the
hands of others for use (1) any but white envelopes without the prior
written approval of the Commission , (2) skip tracer forms that do not
contain a prominent disclosure, in lettering as large as the largest
lettering, excluding captions, used on such forms , of the purpose of the
form and its nonofficial character , and (3) any envelopes , forms , ques-

tionnaires, or other materials which simulate governmental or official
authority. The last provision is limited , howevel' , by the statement that
it is not to be construed " to restrain present practices of the respondent
alleged in or comprehended by the complaint "hicll are not expressly
restrained by provisions ' (1)' and ' (2)' immediately preceding. " Fi-
nally, respondent is barred from representing that his forms have been
approved by the Commission or have been deemed to comply \\ith the
earlier cease and desist order entered against responde-nt.

Complaint counsel's appeal from the initial decision contests the
dismissal of the charges relating to third party referral and misrepre-
sentation of creditors ' rights under state law. l\iore generally, the ap-
peal challenges the adequacy of the examiner s order to stop the prac-
tices alleged in the eomplaint.

Respondent appeals, contending that the Commission has utilized
an improper procedure in moving against him , that neither his forms
nor his envelopes violate Section 5 of the Federal Trade Commission
Act, that it would be improper for the Commission to bar him from
using a \Vashington , D. , mailing address , and that no order should
be entered against him.

a See S. Dean Slou.gh, Docket No. 8661 (November 16, 1966), 70 F. C. 1318, appeal

docketed , No. 24 463, 5th Cir. , February 13, 1967 (8 S.&D. 782).
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III
The essential evidentiary facts are not in dispute and need only 

sketehed briefly here. The examiner s findings of fact, except to the ex-
tent that they are inconsistent ,yith findings made in this opinion , are
amply supported by the evidence and are hereby adopted as the findings
of the Commission.

Respondent, a re.sident of California, operates his business under
the trade names National Research Company, having its office and
principal place of busi11ess at 748 ,Vashington Building, 'Vashington

, and Floersheim Sales Company, whose office and principal place
of business is at 7319 Beverly Boulevard , Los Angeles , California.
Specifically, National Research is the publisher and Floersheim Sales
the seller of skip tracer and debt collection forms. Details of respond-
ent' s method of operation are set out in the initial decision , findings 11
13- 24- 30. In general , respondent' s forms are sold to eredi-
tors seeking to locate debtors or to coIled delinquent accounts. Respon-
dent sends the forms to the creditor ,yho inserts the debtor s name , the
amount of the debt, and similar information depending on the type
of form used. Virtually none of respondent's customers is located in
\Vashington , D.C. The forms are returned to respondent in \Vashing-
ton , D. , and he mails them to the debtor , or in some eases to persons
thought to know the debtor s whereabouts , in brown window envelopes
on which respondenfs return address is printed , with no name, and to

,,-

hich is afiixed a metered stamp depicting a spread eagle. See e.g.
CX 23. Printed on the front of the envelope in a prominent box is the
follo,,- ing :

The Form Enclosed Is
Confiden tial

. NoOne Else ::\Iay Open

Enclosed ,yith the skip tracer forms , deseribed in findings 11 , 13 , 15
16 anc119 are return en'~elopes , each bearing Ol1e of the following nmnes
or titles designating the ostensible organization to which the forms are
to be returned by the recipient:
Claill1an ts InformR tion Questionnaire 
Current Employment Records
Change of Address
Questionnaire See C:S: 28, 35.

3 On the form bearing this title is the sta temen t "Fill In This Form For IclentificfI tion
To _-lid Collection In Full For Claimant.
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The organizations are not othenvise identified but the address of each
is given as 748 \Yashingtoll Building, \Vashington 5 , D. C. That address
is prominently displayed on the forms themselves. The forms also bear
an inconspicuous disclaimer ,,-hich states:

The purpose of this card is to obtain information concerning a delinquent
debtor, and to further ad,ise that this is not connected in any war with the
"Cnited States Government. See ex 27 , 2~) , 31 , 33 , 36.

The adequacy of this disclaimer to advise the recipient of the purpose
of the form and its nongovernmental origin was challenged by the
Commission in the 1963 contempt proceedings as not complying with
the prior order against respondent. The COUl't rejected the Commission
contentions, stating:
In using this language, the respondent did exactly wholt the Federal Trade Com-
mission in its order asked him to do. If the Federal Trade Commission s order is
insufficient , then that body should reopen proceedings and modify its order. But
~uch modification procedure, 01' its advisability, is not now before us. In rc Floe/"-
sheim 316 F. 2d 423, 427-28 (1963).

No return envelopes are enclosed with the collection forms; instead
they are to be returned by the debtor directly to his creelitor. Howe,-
these forms all bear substantially the heading

Payment Demand
748 Washington Building

Washington , D.

Prominently printed on the reverse side is the. legend " NOTICE :;'\IAILED

.. .--, 

FHO::U WASHINGTON , D. C. BY P"\YMEXT DJ~M.\XD. " ~ee e.g.

.... 

1 ,
, 19. Other "Payment DemancF forms used by respondent state:

Payment Demand
748 ,Yashington BWg.

Washington 5, D.

Requests your Appearance in the office of the creditor, at the time specified. See
ex 20-21.

Respondent' s collection forms were not in issue in the earlier pro-
ceeding against him and they bear no disclaimer or disclosure of their
nongovernmental source.

Finally, forms sold by respondent for use in connection with the
Payment Demand forms bear the legend:

YOUR LETTER TO PAYJIENT DEJIAXD , ,YASHIXGTOX, D.C. PROJIIS-
I~G PAYMENT HAS BEEN FOR\VARDED TO TfIIS OFFICE. YOUR
AGREEMEXT IS ACCEPTABLE OXLY IF RECEIYED AT THIS OFFICE
-\.'1' THE ADDRESS BELO,V ON OR BEFORE 

------------. 

CX 24.
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A similar form states:
YOUR LETTER TO PAYMENT DEMAND

, vV ASHINGTON, D. , PRO)IIS-ING PAYMENT WAS ACCEPTED BY THIS OFFICE 

------------ 

YOURFAILURE TO KEEP UP YOUR AGREEMENT FORCES US TO DE~fAND
PAYMENT FROM YOU IN THE AMOUNT OF ------------. ex 25.

These forms are sent by the creditor directly to his debtor.
As we have noted , there is no real dispute as to these facts. The only

substantive issues before us concern the deceptiveness of respondent'
practices and the proper scope of any order that may be entered. How-
ever, "e are met at the threshold by a procedural question posed by
respondent and it is to this issue that we now turn.

Respondent states in his brief that his reports of compliance with
the Commission s prior orde-r \vere accepted by the Commission on

HIle 30 , 1960, and December 20, 1963. Citing Section 3.26 (c) of the
Commission s former Rules of Practice (now Section 3.61 (d) ),5 he
argues that "since no action has been taken to rescind or revoke the
prior approval of the reports of eompliance filed by respondent, the
Commission is estopped from proceeding with the instant complaint.

In the interest of clarif:ying the record, the following facts should
be noteel. The letter of J line 30, 1960 , was sent in reply to a request for
ndvice by respondent s counsel received by the Commisison on June 29
1960. It was signed by the Commission s Assistant General Counsel
for Compliance and on its face did not purport to speak for the Com-
missioIl.6 It merely stated that " in my opinion" the collection forms
submitted by respondent "do not violate the Commission s modified
order, inasmuch as they do not request any information concerning
delinquent debtors.

As has been previously explained, the Commission , believing re-
spondent' s business practices to violate the order, later sought to have
respondent cited for criminal contempt by the Court of Appeals for

4 As the!"e forms indicate, some debtors sent their replies to Payment Demand instead
of to the creditor. Responflent conceded that in "rare cases" debtors would send money to
Payment Demand in 'Washington; such funds were forwarded to the creditor. Record, pp.
90-91; cf. 8. Dean Slough, S'ltfJl'a note 2, at 1351-1352.

5 Section 3, 61 (d) proddes;
The Commi!"sion mnr at an~' time reconsider its approval of any report of compliance

or any ad,ice gh'en under this section and , where the public interest requires, rescind or
revoke its prior appro'\'al or ad,ice. In such en~nt the respondent will be gi,en notice of
the Commission s intent to revoke or rescind and will be gh"en an opportunity to submit its
iews to the Commission. . . .

Of. Double Eagle Lubricants, Inc. v. Federal 'Trade Commission 360 F. 2d 268. 270 and
5 (10th Cir. 1!165).
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the l\inth Circuit. After that court handed down its decision early in
the summer of 1963 , respondent submitted a compliance report. In view
of the court's decision holding that certain of respondent's practices
challenged by the Commission were not included within the outstand-
ing cease and desist order, our letter of December 20, 1963 , advised
respondent that:

The Commission has revie"\yed the report of compliance and has concluded, on
the assumption that the information submitted is accurate and complete , that
the actions set forth therein constitute compliance with the order to cease and
desist. The Commission , how"eYer, may at any time reconsider , revoke or rescind
such a PPl'(1 ':a 1 should it subsequently ,appea l' that such information is inaccurate
or il1C'omr,lete, or that actions haye been taken in violation of the terms of the
oreIer .

X othing on the face of Section 3.G1 (d), nor in the letters sent to re-
spondent , justifies the conclusion that if the Commission is to proceed
against. respondent it must first revoke a I)proval of his complianee re-
ports or that the Commission is othenyise preelucled from moving
against re:::ponc1entby initiating a new proceeding. Rejection of a com-
pliance report or reyocation of prior approval of a report are not pre-

conditions either to Commission action to reopen and modify an order
unc1erSection 3.72 of the Rules or to the Commission s bringing a new
complaint-the procedure follO\yed here-and respondent offers no

. reason "\yhy sueh precondition should be implied here.
Io\Yeyer , on oral argument respondent's eounsel added a new di-

mension to his contentions concerning the inappropriateness of the
Commiss.ion s procedure. I-Ie there argued that the Commission abused
its chscrelion bv issuing a 11e"\, C0111 Jhtint and should instead have re-
opened the old proceeding. K 0 precedent is cited by respondent , and
our l:eseal'ch cliseloses none, requiring us to proeeed in the way he sug-

est2. The on1v case that we have found which even remotely su )orts
responclenfs vie:w Elmo Dh..-ision of Drive-

..:

Y Co. v. Dixon 348 F. 2d

342 (D.C. Cir. 1965) L7 S. 8: D. 1124J, decision of the Commission
affirmed after remanc1 Elmo Co. v. Federal Trade Co7717nissio' Doeket
K o. 20 709 (D.C. Cir. Dec. 27 , 1967) (8 S. &. D. 610J, involved a unique
set of facts and is dearly distinguishable. The respondent in that case

had signed a consent order rnther than contest the eharges in the com-

plaint. The consent agreement provided that the sett1ement could be
set aside in ,yhole or in part under the conditions and in the manner

provided in paragraph (f) of Rule V of the Commission s Rules of
Practice. '~ )i.sexplained in the court's opinion, Rule V (f) provided
for a reopening procedure whereby the Commission could set aside

the consent settlement or any severable part thereof on finding a change
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of law or fact or that the public interest so required , and could thel'e-

a.ftel' undertake corrective action by adversary proceedings under the

original or a ne,v complaint as to any acts or practices not prohibited
by any remaining provisions of the settlement." 348 F. 2d at 343. The
court held that the incorporation of this Rule in the consent order , the

terms of which ,,'ere agreed upon by the Commission and respondent

" '

vested' (respondentJ with a right to a reopening hearing." Issuance

of a new complaint cha1lenging practices related to those dealt ,,'ith

in the consent order was therefore held to be an erroneous mode of
procedure.

In the present case, on the contrary, respondent had no " ested

right" in having the. Commission proceed only by reopening the old

order. Nothing in the record of this case limits the Commission s nor-

mal power to proceed either by reopening the old proceeding or is-

suing a new complaint, as the particular circumstance$ indicate to
be appropriate. The Ninth Circuit having held that practices re-

gardedas objectionable by the Commissioll did not fall within the
prior order and respondent. being un,,' illing to change them, the
Commission was obliged to dBcide whether to proceed by reopening or
by issuing a. new complaint.. The Commission s choice of procedure
would seem to be a matter of indifference to respondent , since no sub-
stantial rights of his could possibly be impaired thereby. tinder either
procedure respondent. would be , and is , entitled to a full evidentiary
hearing to resolve disputed issues of fact and law , to a decision based
on the record, and to judicial revieIV of the Commission s decision

in an appropriate court of appeals. :More particularly, the procedure
chosen by the Commission entitles respondent to an evidentiary hear-
ing before a hearing examiner whose initial deeision must be "based
upon a consideration of the whole record and supported by reliable
probative , and substantial evidence " and must ine1ude "findings 

~, '" '"

and cone1usions, as well as the reasons or basis therefor, upon a1l

the material issues of fad, law , or diseretion presented on the record.
Rules of Practice, Section 3.51 (b). Respondent's right of review

both before the Commission and before. an appropriate eourt is also
guaranteed. HolV respondent is , or could be , prejudiced by our ehoice
of this procedure remains a mystery.

j\Ioreover, IVhile in the absence of prejudice to respondent the
grounds for the Commission s discretionary selection of reme.clv seem
to be irre.1evant, they can be briefly set out here. In view of tl;e deci-
sion in In He FloeT8hei1J~ holding that the COl11Jl1ission s existing 01'-
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del' did not comprehend practices which the Commission had reason
to believe violated Section 5 of the Federal Trade Commission Act
the Commission sought the most expeditious means for eliminating
those practices. Reopening the. old proeeeding ,yas of course possible
(c/. lllohp v. Fedem1 T1'ClCle Commission 272 F. 2d 401 , 404-06 (9th
Cir. 1959) ), but since the practices to be challenged were different in
many respects from those involved in the prior proceeding-although
some were admittedly similar ' the Commission thought it advis-

able to commence a new proceeding. Starting with a clean slate, the
Con1l11ission could focus on the issues raised by Floersheim ~s current
business practices , its analysis facilitated by a record that would 
unencumbered by largely irrelevant side issues concerning, for ex-
ample, the unrelated business practices that had given rise to the
prior order, or the details of respondenes compliance with that order.

By ,yay of illustration, suppose that a respondent was under a
Section 5 order prohibiting him from utilizing bait and switch ad-
vertising techniques and that his compliance report disclosed that he

had engaged in illegal price fixing also violative of Section 5. Any
Co11l111ission attempt to have him penalized for violation of the order
would surely be rejected by the courts , and the Conmlission wou1c1

presumably then accept the compliance report on the ground that
the actions set forth therein constitute compliance with the order 

cease and desist." If further investigation disclosed substantia.! evi-
dence that the respondent had engaged in illegal price fixing~ can
it be seriously argued that the Commission could not issue a new
complaint challenging the price fixing but would first have to revoke
its acceptance of the report of eompliance and then reopen the old
order '
\Vhile the acts challenged in the instant cOll1plaint relate more

closely to the acts forbidden by the existing order than did those in
the illustration , the distinction is not a meaningful one. As in the
illustration , the practices alleged in the instant complaint do not fall
,,~ithin the existing order. Given this fact, how we proceed is a mat-
ter of discretion with the Commission and a matter of indifference to
respondent whose procedural and substantive rights are fully safe-
guarded. There is no merit to his suggestion on oral argument that
the instance proceeding could lead to an order inconsistent with our
earlier one. In dra,ying an order in this case, the Commission has been

.. 

Of. S. Dean Slough, supra. note 2 , at 1363.

418-34'5- 72-
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careful to avoid any conflict "ith the prior order that wouldll1ake

.compliance with both orders impossible or unduly burdensome.

,Ve think the answer to the ultimate question in this ease, whether

respondent's forms are misleading or have the tendency and capac-

ity to deceive , is dear. The question is not a narrow question of fact
and its resolution does not turn on the eredibility or demeanor of
ydtnesses or similar factors. On the contrary, determination of this
issue requires that inferences as to deception or capacity to deceive-
questions of judgment falling within the specialized competence and

experience of this agency-be drawn from virtually undisputed evi-
dentiary facts. The members of the Commission have inspected the
forms, all of which are in the record , upon which the charge of
deception is based; our findings are based, not on the analysis in the
initial decision , but on our independent first-hand examination of the
forms. ,Ye therefore feel entirely free to review and modify the e,
aminer s findings on this issue.

On reviewing responc1enfs envelopes and forms, we think it clear
that they are misleading, creating the impression that they come
from the government or some other official source or third party,
rather than from the creditor, and that they have the capacity and
tendency to deceive those to whom they are sent. In particular , we
agree "ith the examiner that respondent's enyelopes , by their exter-
nal appearance and format, simulate envelopes used by the United
States GoveTnment for official purposes. Compare CX 23 with CX 46.

That respondent may have rejected one lot of e,nvelopes because of
their similarity to ellyelopes used by the United States Treasury may
perhaps bear on the question of his good faith but in no way com-
pels the conclusion that the envelopes used are not deceptive. 

"\Ye also find thfLt the skip tracer forms used by respondent are
deceptive. ,Vithollt purporting to be an exhaustive eatalog we find
t11n1. among other factors their general appearance and similarity to

s ~IoreoH'r. as w!11 be seen -infra if despite our efforts inconsistencies between the t".
ol'(ler~ are thought to exist which respondent is unable to adjust in informal consultation
with the Commission s staff. a simple aclvisory opinion procedure is available to respondent
enahJing him to obtain a complete resolution of any such problem without running the
risk that a civil penalty proceeding will be brought.

P See, .. T71C Papercraft Corp.

.. 

Docl,et No. 84S9 (Dec. 24 , 1963) (63 F. C. 1965) ; cf.
Stflll ffe/' Labornfol"ies , Inc. v. FeclemZ, Ti"arle Commission 343 F. 2c1 75, 78 (9th Cir. 1965) 

TJlliteri States Reta.il Credit o4. 11. v. Ferlem7. Tra(le Comm,ission, 300 F. 2d 212. 216-17 
n. i (4th Cir. 1962) ; see also BaraJlOIC v. Gibraltar Factol's Corp. 366 F. 2c1 584 , 588-
(2\1 Cir. 19G6\.
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goyernment cheeks. the use of fictitious names such as "Claimant'
Information Questionnaire" or just "Questionnaire " 10 the prominent
use or respondent's address , 748 "'\iVashington Building:, ,Vashington

, on the forms and on the reply envelopes, the peremptory nature
of the requests for information l1 and the statement on the "Claim-
ant's Information Questionnaire" asking the recipient to "Fill in

this form for identification to aiel eol1ection in full for claimant " (CX
36) cO1llbine to conceal the true purpose of the request for
informafion.

X or are the effects of this subterfuge eli~pclled by the diselaimer
in small print that "the purpose of this card is to obtain information
concerning a delinque.nt debtor, and to further advise. that this is not
connected in any way ,yith the United States Government." The
examiner s finding that the recipie.nts of such forms are often people
of low income having minimal formal education (finding of fact 10)

is amply supported by evidence in the record and finds independent
corroboration in the Commission s extensive experience with this type
of rorm.12 Such persons 'TonIa be. unlikely to notice re,spondent:s in-
conspic.uous declaimer or to unde,rstand its import. Also significant
is the fact, establishe,d by the testimony of the, witness ~lary :Moss-

berg and by ex 48-A, that at least one user of the form blacked out

the disclaimer leaving' only the words "United States Government. " 13c... 
If respondent's forms did not so closely resemble government forms
or otherwise purport to be something different from what the,y are
in fad , no disclaimer ,youlc1 be necessary. To prevent this kind 
deception froill recurring, it seems clear that respondent's skip tracer
fonDs should be revised to avoid creating aliy possible confusion in
the mind of the reeipient. as to their purpose and that included 

In ~l'" re;::ponr1ent' f; counsel concl'drd 011 oral arg'l1Inent before the Col11mif;f;ion . that these
nallh'" 'l"l're " cleared" with thl' POfit OfJice Department-the nature :111d purpose of the
POf't Office s action in "clearing" thef;e namef; is obscure on the present record-is irrele-
vant. Tr(\J1ficript pp. 32-34. OJ. Oharles oj the Ritz Distrilmtors Gorp. V. Federal Trade

001ll11::'8. .ioll 13 F. 2d 676. 679 (2(1 Cir. 1944).
J1 F0r example, some of the forms demand that the recipient "Fill Out Revrrfi/' ~i(le 

This Forl11 and Return Within 5 DIl~' " E. ff., CX 27, 31. Others state "YOU HAVE
CH.\)\"C;ED EMPLOYERS. C0:\IPLETE QUESTIONNAIRE A)\"D RETURN TO 748 WASH.
INGTO)\" BLDG., WASHISGTO)\". D. . ex 32- ;14.

J2 It is partly for this reason that ,,' e find inapplicable the statemr:'ntfi made b~' the
Court of Appellls for the Xinth Circuit in the penalty IH'OCr:'E': 'i11g ilg'ainst ref;pondent:

IYp cannot !1ssume that ,,'hicb is clenrl~' exprcsf;e(l in plain English language on any
form Si"Dt to any literate recipient in thifi c01111try woul(l not be rp:1(I. or not he understoo(l.

If th:1t were true. no notiC'e of nn~' kin(l would he sufficient. It may he difficult to l11llke
the Americlln puhlic hred 01' read n printed statel11/'nt of filet. hut it is there so that all
who look and read ma~' know. In )"e FlOCl'sl/ehll, 316 F. 2cl 42:~. 427 (9th Cir. 1963).

13 Rt'sl'on(lent' f; Illtrr attpmpt to show thnt nny such action wnsunauthorizect by the
cl'pdir,w in\ol,ecl doE's not refut!' coll1pJnint coullsel's basic contention that the Ufie 

this inC'l,nspicuolls clh:c1nimer facilitated this kind of ahuRe.
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the revised form should be a cleaT , explicit and prom:inent staternent
that the purpose is to obtain information concerning a delinquent
debtor, that the form is sent by a private creditor, and that the United
States Goverlllllent is in no ,vay involved.

\Ve reach similar conclusions as to the deceptiveness of respondent'
collection forms. Sent, like the skip tracer forms , in the brown window
envelopes, these forills are also frequently directed to debtors who
are unedueated or illiterate. \Vhile it is by now a commonplace that
testimony as to actual deception or capacity to deceive is not
essential/4 the present record contains substantial testimony by debt-
ors , well-educated as well as il1iterate, and persons familiar with legal
problems of the poor, indicating that the Payment Demand forms
have the capacity to deceive , and have in fact deceived, persons to
whom they are sent. For example, one witness , :1)Irs. Gonzalez , a. :i\Iexi-
ean Ameriean who had gone through the ninth grade testified that
even after opening the Payment Demand form she believed the request
for payment to have been made by the government. Record pp. 221-
227-28. Her belief that if the notice came from ,Vashington , D. , it
must have come from the government is conlillon among low income
debtors, a fact that is appa.rent from the testimony of other debtors
and from the testimony of one Donald 'V. Haynes , a legal aid attorney
in the California poverty program, whose testimony in this respect.
was credited by the examiner. Finding of fact 10; reeorcl pp. 1;37
144-46,15
Examination of the forms compels the conclusion that they a.re

misleading. Prominent use of the \Vashington address on the
envelope and the form , the statement "XOTICE i\LULED FHO:;)I W ASllIXG-
TON" , D.C. BY PA Yl\IENT DE:c\IAND " repeated, in substance , on the reverse
side of many of the PaYlllent Dellland forms,I6 the use of elaborate
type styles on several forms to simulate legal doeuments/7 all exploit
the assumption of many low income debtors that anything emanating

14 See, g., Double Ea.gle Lubricants, Inc. v. Federal Trade Commission 360 F. 2d 268,
270 (lOth Cir. 1965) ; S. Dean Slough, supra, note 2, at 1355; The Pa.percrajt Corp.
Docket Ko. 848D (Dec. 24 , 1963) (63 F. C. 1965, 1991) ; cf. Stauffer Laborato1"ics, Inc. 
Pederal Trade C01nmission 343 F. 2d 75, 78 (9th Cir. 1965), citing Carter Products, II/c. 

Federal Trade Commission 268 F. 2d 4tH. 495 (9th Cir.

), 

cert. denied 861 U. S. 8S4 (1959) ;
VII iter! States Retail Credit -4SS II., Inc. v. Federal Trade Com1/! ission 300 F. 2d 212
221-22 (4th Clr. 1962) Zenith Radio Corp. Federal 'l'rade Coli/mission 143 F. 2d 2f1
31 (7th Cir. 1944).

15 That even a literate, educated debtor ma;r be deceived, is clear fi' om the testimony
of a schoolteacher cited by the hearing examiner in his finding of faet 10.

1~ The examiner found that " there is a special effect in mailing from Washington
(which) is to contribute substantial1y to any misrepresentation as to governmental or
official origin. " Initial Decision p. 161.

17 See CX 10-16, 18, 19.
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from. ",Vashington , D. , comes frOlll the government and are intended
to convey the impression that the government or some other third paTty
has an interest in seeing that the debt is collected.

Telling evidence of the use to which these forms may be put because
of the false impression they convey, is found in exhibit 54-A , a letter
from ",V. C. Birchfield , Credit :Manager of Burstein-Applebee Com-
pany, I\:ansas City, J\1issouri, to a delinquent debtor in which he
states:

\Ve have receiyed your check dated September 30 in the amount of $73.00 as
it resulr of our notification from "\Yashingtol1 , D.

I-lad you made the $40.00 payment by :\Iay 21st as promised and a $40.
po~r.-dated check by June 21st as promised , during it telephone conversation with
:\Ir. Bridgforth , it would not ha ye been necessary for us to resort to the legal
notice from "\Vashington.

\Vhether or not this letter represents an unauthorized use of the forms
as respondent contends , ,ve think it lllerely makes explicit the mis-
leading idea that is implicit in the forms themselves, that is, the notion
that a third party in ",Vashington , D. , has an interest in the debt.
Indeed , some support for this view is provided by respondent's re-
peated testimony that his use, on the brown envelopes , of a different
address from that of the creditor is necessary to deceive the debtor
into opening the envelope:

It' s a foreign company em"elope. It' s a different concept to tIle debtor. He
camJOt recognize it . as it creditor dunning him , so , therefore, be ,yill open it
and read the message. Record p. 313: see also Pt). 83, 421,19

As \\"e have stated , ,ye do not think the effect of the deception is limited
to getting the debtor to read the material; the debtor is also led to
belieTe that the debt has been referred to the government or some other
third artv and that thev 11a ve an illterest in its collection.

T\\"o other charges of deception are made in the complaint.. As to the
first, concerning respondent' s representations in his prOll1otionallitera-
ture. that his forms have been approved by the Commission or haTe

1& Corroboration for the dew that this misleading imprcssion is intended may be found
in exhibits 2-:1: and 23 which inform the debtor that his "letter to Payment Demand. Wash-
ington , D. C. has been forwarded to (,,"as accepted byJ this ofiice. " See footnote 4 SlIpra.

J(' He:;;ponclent' s present insistenee on the importance of his right to operate his business
i!1 "- ashington. D. , evinces an attitude somewhat inconsistent ""ith his view , repeatedly
ex pl't':os eel at the hearing below , that, as long as the elebt collection material bears an
address other than that of the creditor, ,,"bethel' the address is Washington , D. , or

Fome other city is largel~' il'1'elen111t. Hecord pp. 82. 830- 33.

~,' ('1. S. Dean 810110'1 8111n' .. note 2 . at 1353, 1857.
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been deemed to be in compliance with the prior order of the Commis-
sion , we adopt the findings of the examiner. The seeond charge involves
the statement, on the Payment Demand forms, of a creditor s right
under state law to attaeh his debtor s prope-rty before or a.ftel' j nclg-
n1ent. 21 Itis not disputed that respondent's forms are sent to debtors in
all parts of the United States. Yet , as exhibit 56 , a summary of various
state laws , demonstrates , the general statement on respondent's forms
fails to take into account numerous variations in stD. te law, for exo.mple
providing exemptions for particular kinds of property or impclsing
limitations on wage or salary attachments.22 The st~ttement "subj ~:::ct 

the la.ws of the Cstate ofJ" to be filled in by the creditor does not H(le-
quately cure this infirmity since it is unlikely that most debtors "\\ould
be aware of differences in their state s law , or qualifications that local
law might impose, limiting the snbstantive rights of a creditor ~lS ::et
out on the form.

It seems ele.ar that the sole purpose of inelnc1ing' this catnJog of cred-
itors ' rights is to intimidate and deceive the debtor, rather th(l11 to
inform him of the leQ'al rights of his erec1itor. Certainly anv statement

'- '-' 

of a ereditor s rights a.iter judgment sent to a. debtor against "\yhcm no
judgment has yet been entered should include IT notification tlut 

judgment may be. entered against the debtor unless he has 1l.r:::t had
an opportunity to appear and defend himself in a court of It1J 23 ~\Iore-

over, to the extent that an informative statement or a crec1itOl' :3 rights
under local law is thought by respondent to be desirable, the least that
ean be. expected is that the state.ll1ent accurately represent those rights
instead of depicting them in overly broa,d and threatening terms sub-
jeet only to a vague reference to state law.

It remains for us to formulate an order that will effectively terminate
respondent' s illegal practiees , without preventing him from engaging
in legitimate business activity, and , hopefully, bring to a close these
protracted proceedings. Complicating this task is the examinel' :: l'ul-
ing that the so-called "third party mailing" issue was not adequc\ te ly
pleaded. The complaint, after setting out in some detail respondent's

21 Typical is the statement on cx 

:) :

A Creditor D1ny request an Attorne~-at-Law to attach after .Jndgment Property sucll
as Automobile, Jewelry, Boat, Li,e Stock, Crops, l\Inchinery, House, Real Estate, Bank
Account, Bank Vault. Stoeks , Bonr1s and Earnin ~s. Commission or 8nla1'Y.

22 See

g.. 

Md. Ann. Code art. 9 S 31 (Supp. 1967) ; XY. CPLR H 5205, 5231; Va.
Code Ann. tit. 34 (Supp. 1962).

23 This nssumes, of course, that the debtor has not signed an enfO1'c~able confession of
judgment.
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method of business , including his use of the ,Vashington , D. , mailing
address , alleges in pertinent part:

PARAGRAPH SEVEN: In truth and in fact , the information is not requested
for any governmental agency or is not to be used for official purposes and the
demand for payment is not made by any governmental 01' official agency, but on
the contrary, the sole business of respondent, conducted as aforesaid , is to sell

the various printed forms to others, to be used by them for the purpose of obtain-
ing information concerning alleged delinquent debtors or for the purpose 

obtaining payment of nlleged delinquent accounts,
By selling and placing said forms in the hands of the purchasers , respondent

thereby furnishes such purchasers with the false , misleading and deceptive
means and instrumentalities by and through "l-;.ich they may obtain information
as to delinquent debtors or the payment of delinquent accounts by subterfuge.
PARAGRAPH TEN: The use of said forms and other material as abo\e set

forth , has had, and now has, the tendency and capacity to mislead and c1eceiYe
persons to ",hom said forms are sent into the erroneous and mistaken belief that
the said representations and implications are true and to induce the recipients
thereof to supply information or to do 01' perform acts \';hich they might
otherwise not have done.

The proposed order accompa,nying the complaint inclr:.c1es proyisiollS
prohibiting respondent from:

2. Using or placing in the hands of others for u::oe, a::J.y form , questionnaire or
other mf1. tcrial :

::: ::: .,.

b, "\Vhich appears to be, 01' simulates, an official 01' gol"ernmental form or docu-
ment, either in the form itself or in the manner in ,,' hieh , or in the pla('e from
where , it is mailed;

c. \Vhich contains an address or return address which is other than that at

which the purchaser or user of such forms maintains a bona, fide office or place of
business;

d, Which is mailed from a post office other than the one where the purchaser or
user of said forms is located or which is customarily used by the purchasel' or
user in the regular course of business,

\Ve think it clear that the complaint comprehends a charge that
respondent' s forms represent that a third party, unrelated to the cred-
itor, has an interest in the debt or in seeing that the debt is collected. It
is true that complaint counsel declined the examiner s invitation , made
at the prehearing conference (reeord pp. 25-39), to take steps to have
the complaint amended to raise this issue more specifically. 1-1olI'eyer
respondent was aware that complaint counsel's l'efusal to seek amend-
ment of the complaint was based not on a decision to drop the charge of
misrepresenting that a third party was interesteel in the debt hut on
counsel's conclusion that the charge was adequately pleaded in the
original complaint. Indeed, adverting to complaint counsel's position
and recognizing the possibility that the ultimate ruling on this pleading
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issue might be adverse to his client, respondent's counsel introduced
eyidence as a defense against this charge. Record pp. 324-26. 24 Under
these circumstances , no possible prej ucliee to respondent will be caused
by our holding that the so-called "third party" issue was properly
pleaded.

J\Ioreover, the evidence establishes that respondent does not operate
a collection agency,25 but instead publishes and sells forms for use by
others. \Vhile his forms do not state that the debt has been turned over
to a third party engaged in the business of collecting past due
aceounts,26 the collection envelope and forms do , as we haTe already
held , create the misleading impression that a third party, located in
\Yashington , D. , is interested in having the debt collected. The skip
tracer forms are similarly misleading in that they deceive the recipient
into believing that they were sent by some governmental or offieial
body. Since these -findings of illegality are based on undisputed evi-
dentiary facts in the record-facts which were plainly acbnissible
under the allegations of the eomplaint-and since respondent was ful1y
apprised of eomplaint counsel ~s case and had ample opportunity to meet
it by introdueing contrary evidence, "e are free to draft an order
that will be appropriate to terminate these deceptions , regardless of
"hether our order proscribes practices included by implication but not
mentioned by name in the complaint.

The order entered by the examiner is too narrm,ly limited and ,vi1l
not. eliminate the violations here found. The narrowness of the exam-
iner s order is in part attributable to his concern "ith a dictum uttered
by the Court of Appeals for the Ninth Circuit in the penalty proceed-
ing brought by the Commission against respondent. The court stated:
We cannot forbid an otherwise legitimate business from mailing its letters
from the country s Capital , whether the sender lives or has his business there
or ehe\yhere. 316 F. 2d at 428.

As lye have noted above , that case. involving an attempt by the. Com-
mission to have respondent cited for contempt, is clearly c1istinguish-
a ble from the present proceeding. Indeed , in dismissing the. charges
based on respondent's use of the \Yashington , D. , address. the court
said that " the short ans"er to these complaints is that the cease or

24 -H the prehearing conference rpsponclent's counsel stated:
I wi11 8f1~' we fire prepared to meet the i88\1e e,en if "lye were to proceed to trial today,

so "In' wi11 not be surprised. " Record p. 39.
~5 At the preheflring conference respondent' s counsel stated:
So our record may be dear , it is not our contention the (sic) respondent is in the

co11ection business. He is in a busiuE'sS with which the co11ection industry is connected
but the respondent's bnsine8s is not a co11ecn on businE'ss. " Recorrl p. 38.
Re;::pon(lent tE'stified to similar effect. Record p. 41D.

~d See Guide 1-6 of the Commission s Guitles 1. gainst Debt Collection Deception.
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desist order, as drawn , does not forbid such acts or use" and , while
cttreful to a void ruling on the issue , suggesteel that inadequacies in the
Commission s order might be remedied by reopening and modifying it.
Ibid. All that the court held is that these practices did not fall ,,- it hin
the old order; it did not hold or even imply that under no circum-

stances , regardless of the showing of deception and violation of Sec-
tion 5 that might be Inade in a new record , could the Commission order
cessation of such practices. ",Ve are therefore not precluded by that
decision from framing an order that will effectively terminate respond-
ent' s illegal practices.

Broadly stated , our order is intended to require respondent to cease
using or selling forms that simulate governmental or official forms
and to cease using or selling-forms that are otherwise deceptive or
misleading. The order directs him to cease and desist from publishing,
using, or otherwise disseminating collection or skip tracer forms 'which
falsely represent., directly or by implication , that some third party 
attempting to collect the debt or is interested in its collection. Use of
names such as Current Employment Records, Claimant's Informa-
tion Questionnaire , Change of Address and Payment Demand 27 is
forbidden as is the use of forms that do not prominently disclose both
hat the United States Government is not connected with the demand

for payment or request for information and that the demand or re-
quest comes instead from an identified private creditor. Similarly. the
order prohibits the use of envelopes that simulate envelopes used by the
government or which contain a ,Vashington , D. , return address , un-
less the identity of the creditor and nongovernmental origin of the
envelope is disclosed. Finally, the order proscribes forms that contain
inaccurate representations as to creditors ' rights under state Ja,y and , it
bars respondent from misrepresenting that his forms have been ap-
proved by the Federal Trade Commission.

,Ve do not agree with respondent that our order "ill put. him out
of business or "ill force him to move his operations from ,Yashing-ton

28 This objection is largely hypothetical at the present time ~ince

27 Respondent' s contention that this name was suggpsted to him \)~. a member of the
Commission s staff is largely irreleyant eyen if accpvteel as trlle since it is clear that oral
statements by a Commission eml)lo~' ee cannot hind the Commission. See Double Ea(/le
Lubn callts, hlO, Y. Federal Tmdc CO"/l1/J1;SSiOIl 360 F, 2c1 268, 270 & n. :) (10th Cir. 196;5).

28 Respondent' s related contention, that tIll' spryices he pro,ieles are "ociall~' useful anel
that it is therefore not in the public interest for the Commission to proceed against him,
was adequately answered in the fmmel' proceedings agaimt him, in the opinion of the
hearing examiner , later adopteel by the Commission.

If respondents" interpretation of what is in the public interest were to be accepted, Our
courts woulcl be forced to embrace a l'0licy almost exact1~. parallel to tlla t proclaimed by
11 ~'ell-known three-member bo(l~'

: '

Fair is foul and foul is fair.' Sucll an interpretation
would result in confusion worse confounded, The stability of business cannot besustainec1
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the order does not in terms require that respondent cease doing busi-
11ess in \Yashington , D. , and since respondent has not shown that
this will be the predictable result of the order. \Ye do not hold that
espondent is barred from doing business in ,Vashington , D. , or

from using a \Vashington , D. , mailing address if there is a. business
eason for so doing and if affirma.tive disclosures made in connection

w"ith its use prevent it from being mislea.ding or de.cepti 1"8; ,ve hold
only that on the congeries of facts adduced in this record , respondent's
present use of that address is clearly deceptive and that he must take
affirmative steps to terminate the deception. It is for respondent to
comply in any way he deems fit. If his business judgment dictates that
he cease doing business here rather than make the disclosures "e re-
quire in connection with his use of a \Vashington , D. , address, that
decision is his and not ours; it is not required by our order.

:-\Jthough "e have attempted to make the order as clear and un-
:ambiguous as possible, we recognize that there may be some interstitial
areas where questions of interpretation \vill inevitably arise. ,Ve are
particularly mindful of that problem in this case because as the ex-
mniner found respondent is "violation prone" and has a "diseoncert-
ing proclivity to accomplish simulation , even without intending to. " 29
Our order is intended to be so explicit as to preclude , as fa.r as possible
inadvertent violations , but we note here that the; Commission has es-
tablished a simple procedural mechanism by "hich respondent may
test the legality of any action that he wishes to take without subjecting
himself to a civil penalty proceeding. Section 3.61 of the Rules of Prac-
tice , dealing with compliance procedures, provides:

(c) Any respondent subject to a Commission order may request ,advice from
the Commission as to whether a proposed course of action , if pursued by it, will
constitute compliance with such order. * * * On the basis of the facts submitted,
as well as other information available to the Commission, the Commission will
inform the respondent \vhether or not the proposed course of action , if pursued,
would constitute compliance with its order.

Similarly, while we see no inconsisteney beh,een the instant order
and the order issued in the earlier proceeding, the advisory opinion

by falsehood. The laudable purpose of assisting merchants to recover financial losses
su:,:tained by reason of defaulting debtors does not justify the perpetration of deceit upon
those debtors. These principles are traditionally fundamental in American jurisprudence,
and ha-,e been enunciated repeatedly by our courts. JIltchell S. Mollr 52 F. C. 1466,
1474-75 (1956). 

2~ Presumably it was this proclidty of respondent for violating the law , however inad-
vertently, that led the Court of Appeals to "hazard the hope that the respondent will take
such It long step forward in voluntary compliance with the language and spirit of the
order he is required to obe~' whether he likes it or Dot. that this seven year old Iitig2 tion
may be finally terminated, and will not be before us again. " 316 F. 2d at 428.
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procedure established by Section 3.61 (c) is available to respondent if
he finds that compliance with one order would place him in violation
of the other or would otherwise create a dilemma as to how he should
lneet the requirements of the other order.

The findings and conclusions of the hearing examiner are rejected
to the extent they conflict with this opinion. The examiner s order is
1110cIified and an appropriate order ,vill be entered in accordance with
this opinion.

Commissioner Nicholson did not participate for the reason that
oral argument "as heard prior to his taking the oath of office.

FIN AL ORDER

This matter has been heard by the Commission on the cross-appeals
of complaint counselancl respondent from the initial decision of the
hearinQ." examiner filed on June 2. 1967. The Commission has rendered
its decision, denying respondent's appeal in all respects, granting

compLlint counsel's appeal , and adopting the findings of the hearing
examiner to the extent consistent with the opinion accompanying this
order. Other findings of faet and conclusions of law made by the Com-
mission are contained in that opinion. For the reasons therein stated
the Commission has determined that the order entered by the hearing
exalniner should be modified and , as modified, adopted and issued by
the Commission as its final order. Accordingly,

I t is orde1' That the respondent Sydney N. Floersheim, an indi-
vidua.I trading and doing business as Floersheim Sales Company, Na-
tiona.I Research Company, or under any other name or names, and
respondent' s representatives , agents and employees , directly or through
any corporate or other device, in connection with the business of ob-
taining information concerning delinquent debtors or assisting in the
collection of delinquent aceounts or the offering for sale, sale or distri-
bution of forms, or other mateTial, for use in obtaining informa,tion
concerning delinquent debtors, or for use in the collection of, or
attempting to collect, delinquent accounts in conlmerce, as "commerce
is defined in the Federal Trade Commission Act, do forthwith cease
and desist from: 

1. Using the words "Claimants Information Questionnaire
Current Employment Records

" "

Change of Address

" "

Ques-
tionnaire " "Payment Delllandt or any other ,yorc1s of similar im-
port or meaning, to refer to respondent's business or that of any
of the purchasers or users of the forms sold by the respondent.

30 See also Section 3. 72(b) governing reopening of an order.
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2. Using or placing in the hands of others for use, any form
questionnaire or other material:

a. 'Vhieh appe. ars to be , or simulates , an official or govern-
mental form or document or ,,-hich falsely represents, directly
or by implication, that a party other than the creditor is
attempting to collect the debt;

b. \Vhich does not reyeal in a prominent place, in clear
language and in type at least as large as the largest type, ex-
clusive of captions , used on said form:

(1) That the sole purpose is to obtain information con-
cerning an allegedly delinquent debtor or that the sole

purpose is to collect or attel1l )t to collect an alleo"edlv
delinquent account;

(2) That the United States Government is in no "ay
connected with the request for information or demand
for payment;

c. 'Vhich does not reveal in a prominent place and in clear
language the identity of the creditor to whom the. debt is
allegedly o,,-ecl;

d. 'Vhich misrepresents or inaccurately states the rights
of a creditor under state la,\" to attach the real 01' personal
property, income , ,vages 01' any other property of the debtor;

e. 'Yhich contains a statement of a creditor s right. to
attach after judgment the real or personal property, "ages
income or other property of a debtor 'v it hout disclosing that
no judgment may be entered against the debtor unless he
has first had an opportunity to appear and defend himself in a
court of law: Pl' odded, hmCeCei\ That it shall be a defense
hereunder for respondent to establish that forms containing
a statement prohibited by this paragraph (e) are sent only
by or on behalf of a c.reditor who has obtained a final judg-
ment against the debtor to ,vhom the form is sent.

3. Using or placing in the hands of others for use , any envelope:
a. 'Vhieh appears to be , or simulates, an official 01' govern-

mental envelope;

h. \Vhich purports to come from a party other than the,creditor; 
c. 'Yhic.h contains a 'Vashington return address

"ithout revealing in a prominent place, in dear language

and in type at least as large as the largest type used on said en-
ve1ope the. identity of the creditor and the fact that the en-
closed forms do not come from tbeGnited States Government;
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d. \Vhich contains the statement "The form enclosed is
confidential, no one else may open~' or any statement of simi-
lar purport.

4. Representing, directly, or by implication , that any of respond-
ent, Payment Demand forms or any similar collection material
sold by the respondent have been approved by the Federal Trade
Commission or have been deemed to be in compliance with the re-
quirements of the order to eease and desist entered by the Federal
Trade Commission in Docket No. 6236 In the ill atteJ' of j1f itchell
S. j~l oh'i' , et al.

5. J\lisrepresenting Federal Trade Commission or court ap-
proval of any of respondent's envelopes, forms , or other material.

1 t is fll-'i;the'l' oJ'del'ed That the respondent herein shall, within sixty
(GO) days after service upon him of this order, file with the Commis-
sion a report in \\riting setting forth in detail the manner and form
in which he has complied with this order.

Cori1missioner Nicholson not participating for the reason that oral
argument was heard prior to his taking the oath of office.

IN THE j\L~TI'ER OF

A1\1ERICAN ilIARICETING ASSOCIATES , INC. , ET AL.

ORDER, OPINION , ETC. , IN REGARD TO THE ALLEGED VIOLATION

OF THE FEDERAL TRADE CO~Il\IISSION ACT

Docket 8187. Complaint

, ,

Jail. 11, .lfIGi-Decisioi/. Feb. lD(iS

Order requiring it Phliadelphia , Pa. , retail door- to-door ~eller of encyclopedia~
and other eel uca tional books. to tease misrevre~ellting that it is affiliated

",itIl the American ::\larketillg A~socia tion or anyotlter business gronp or
tbat it is doing lllarl~et re~earC"h , that its ell1vlo~'ee applicants will be trained
as junior executiyes and paid a f'alary. that it is affiliated with any educa-
tional or goYEO'l'Illllental ageney, that it is :,elling it:': books at rednced prites
and using other deeepth-e sales tactics.

CO::\IPL.UXT

Pursuant to the provisions of the Federal Trade Commission A.
and by virtue of the authority vested in it by said Act, the. Federal
Trade Commission , having ren80n to belie,-e that American :'Marketing

..:-

~ssocintes , Inc. , a corporation, and Stanley ICessler inc1ividunlly and
(IS fl director of the said corporation , hereinafter referred to as 1'e-

~pondents, hn ye yiolated the p1'o," isions of said Act , and it appenring


