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Order 72 F.

IN THE MATTER OF

WILLIAM H. RORER, INC.

MODIFIED ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF

SEC. 2 (a) OF THE CLAYTON ACT

Docket 85.99. Complaint , Sept. 30, 1963 Deci8ion Aug. 21, 1967

Order modifying a cease and desist order issued )Tay 9 , 1966 , 69 F. C. 667
pursuant to a decision of the U. S. Court of Appeals, Second Circuit, 374
F. 2d 622 , March 1967 (8 S. & D. 432), by limiting the application of
the prohibition against price discrimination in pharmaceutical products
to competing retail customers.

ORDER MODIFYIKG ORDER TO CEASE AND DESIST

Respondent having filed in the United States Court of Appeals
for the Second Circuit a petition to review and set aside the order
to cease and desist issued herein on May 9 , 1966 (69 F. C. 667) ;
and the court on March 20, 1967 (8 S. & D. 432), having issued its
opinion and on April 17, 1967, having entered its final decree
modifying and , as modified , affrming and enforcing said order to
cease and desist; and the time allowed for filing a petition for
certiorari having expired and no such petition having been fied;

N ow therefore , it is hereby ordered That the aforesaid order of
the Commission to cease and desist be, and it hereby is, modified in
accordance with the said final decree of the court of appeals to
read as follows:

It is ordered That respondent William H. Rorer, Inc. , a

corporation, and its offcers, representatives, agents and
employees , directly, indirectly, or through any corporate or
other device , in or in connection with the sale of prescription
and nonprescription pharmaceutical products in commerce , as

commerce " is defined in the amended Clayton Act, do forth-
with cease and desist from discriminating, directly or in-
directly, in the price of such products of like grade and quality
by selling to some retailers at prices higher than the price
charged to any other retailer who, in fact, competes in the
resale and distribution of respondent's products with the

retailer paying the higher prices.
It is further ordered That , in addition to an apart from the

provisions of the preceding paragraph , if respondent at any
time after the effective date of this order institutes a price
schedule whereby it charges a different price for its products
to any person , group or class of its competing retail customers
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on the basis or in the be1ief that such difference in price is
justified by savings to the respondent in the cost of manu-
facture, sale or de1ivery to the members of such customer
group or class, respondent shal1

(a) promptly notify the Federal Trade Commission
of the institution of such price schedules and submit to
the Commission a written statement with necessary

underlying data in support of the cost justification of
such price discrimination; and

(b) adequately and regularly publicize to aU retail
customers that prices to some are higher than to others,
together with reasons and details of the price differences
or discounts.

It is further ordered That the respondent herein shall , within
sixty (60) days after service upon it of this modified order , file
with the Commission a report, in writing, setting forth in detail
the manner and form in which it has complied with this order.

- -

1 N THE :vA TTER OF

MICHAEL J. MILLER ET AL. TRADING AS TRACER RESERVE
FUND

ORDER , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL
TRADE COMMISSION ACT

Docket 8724. Complaint, Dec. 966-Vecision , Aug. , 1967

Order requiring a St. Louis, Missouri, operator of a debt collection business

and his wife to cease misrepresenting the purpose of respondents ' busi-
ness , that any money or any other thing of value is being held for de.
linquent debtors , using any form which docs not reveal true intent of
asking for information, and misrepresenting that respondents maintain

a Chicago offce.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act, the
Federal Trade Commission , having reason to be1ieve that Michael
J. Miler and Ida Miler, his wife, individuals trading and doing
business as Tracer Reserve Fund , hereinafter referred to as re-
spondents , have violated the provisions of said Act, and it ap-
pearing to the Commission that a proceeding by it in respect

thereof would be in the public interest, hereby issues its complaint
stating its charges in that respect as follows:
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PARAGRAPH 1. Respondents Michael J. Miler and Ida :viler , his
wife, are individuals trading and doing business under the name
of Tracer Reserve Fund, with their offce and principal place of

business located at 4 X orth Eighth Street, St. Louis, :vissouri.

They formulate, control and direct the policies , acts and practices
hereinafter set forth.

PAR. 2. In the course and conduct of their business , respondents
are now, and for some time last past have been , receiving accounts
for collection , and requests for the location of alleged delinquent

debtors from persons, firms , and businesses , located both in and
outside the State of Missouri.

PAR. 3. Respondents are now, and for some time last past have
been , engaged in the business of preparing and transmitting
through the mails , a printed form and other material for use in
locating alleged delinquent debtors. Respondents cause said
printed form and other material including letters , checks, and
documents to be transported from their place of business in the
State of Missouri to a mailing address located at 2349 West Devon
Chicago , Ilinois , from which address , said form and other mate-
rial are mailed to addressees located in the various States of the
United States. Respondents maintain, and at all times herein

mentioned have maintained, a substantial course of trade in

commerce , as "commerce" is defined in the Federal Trade Com-
mission Act.

PAR. 4. In the course and conduct of their business , respondents
frequently desire to obtain information as to the current address
place of employment , social security number and other pertinent
information as to persons whose alleged delinquent accounts the
respondents are seeking to colIect. For this purpose respondents
use, and have used, a certain printed form.

The form is designated "Tracer Reserve Fund" and consists of
a single sheet of paper with printing thereon , by which recipient
is told that "we are holding a small sum of money for you , upon
the return of this form , and the information proves it is correct,
we will send this money to you.

The form letter then sets out questions which, if answered,

provide information considered to be of value , in the collection of
accounts owed or alleged to be owed by the addressee, or in the
location of witnesses. These printed forms are mailed under
separate cover to a secretarial service mail drop, located in
Chicago, Ilinois , at 2349 W. Devon A venue , from where they are
then mailed out to the addressee. When replies are received by this
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secretarial service man drop, at 2349 W. Devon Avenue, Chicago
I1inois, they are then mailed in a separate cover to respondents at
1252 Mt. Olive Street, University City, Missouri.

PAR. 5. Through use of the mail  drop address at 2349 W. Devon
A venue, Chicago, Ilinois, respondents represent, directly or 
implication, to addressees to whom the forms are mailed, that
business offces are maintained in the city of Chicago , I1inois.

PAR. 6. The aforesaid representations and implications, that
respondents maintain business offces in the city of Chicago

Ilinois , are false, misleading and deceptive. In truth and in fact

respondents do not maintain business offces in the city of Chicago
Ilinois, or in any place other than University City, Missouri. Said
man drop address is used to mislead persons , to whom form is sent,
and to conceal respondents ' correct business address.

The respondents check the returned forms for information , and
then relay the pertinent information to the requesting party or

parties.
Said form is designed to be forwarded to addressee in envelopes

provided by respondents, in which is enclosed a return envelope
addressed to "Tracer Reserve Fund, 2349 W. Devon Avenue
Chicago (45), Ilinois.

PAR. 7. The printed form used by respondents is as follows:
Tracer Reserve Fund

2349 W. Devon
Chicago (45), 111.

No.

If you are the right person , '\ve are holding a small sum of money for you.
Upon return of this form , and the information proves it is correct , we wm
send this money to you.

Inclosed you will find a stamped envelope for your reply.

We tried to locate you at this address: 

HUSBAND'S NAME -

,,-

- EMPLOYED BY, -

-,-

ADDRESS _.,---
DEPT. -

-- 

SOCIAL SEC. ,,0. -
WHERE YOU LIVED PREVIOUSLY -

-- 

PHONE NO. -- ---
WIFE' S :\AME -

'- 

- EMPLOYED BY _
ADDRESS 
DEPT. 

-- -- 

SOCIAL SEC. NO. -

- -

REFEREXCE . ADDRESS -

,-. 

PHONE NO. -

,,,,

REFERENCE -

, --

- ADDRESS -

, -

- PHO E NO. ,
Please fill out correctly and return to us \vithin Five (5) days.
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THIS INFORMATION MUST BE PRINTED. IT IS IMPORTANT THAT
WE HAVE THIS INFORMATION CORRECT IN ORDER THAT WE CAN
DELIVER THIS CHECK TO THE RIGHT PERSON, WITHOUT DELAY.

Signed
Dated 

PAR. 8. Through the use of the name "Tracer Reserve Fund,
and the statement, "If you are the right person , we are holding a
small sum of money for you. Upon the return of this form , and
the information proves it is correct, we wi1 send this money to
you, " and by other words on the said form , respondents represent
directly or by implication , to those to whom the form is mailed
that respondent has been named as a depository of a reasonably
substantial sum of money to be delivered to the recipients of said
form upon proper identification and by furnishing aU of the re-
quested information.

PAR. 9. In truth and in fact , respondents are not engaged in any
fiduciary or other capacity to receive money for the persons to
whom the forms are sent , and the only money sent them is in the
sum of twenty-five cents via respondents ' check. Respondents use
this form to seek the information solely for the purpose of locating
alleged delinquent debtors by subterfuge. This practice constitutes
a scheme to mislead and conceal the purpose for which the in-
formation is sought.

Therefore, the aforesaid statements and representations set
forth in Paragraphs Seven and Eight were, and are, false , mis-
leading and deceptive.

PAR. 10. The use , as hereinabove set forth, of said form has had,
and now has, the tendency and capacity to mislead and deceive
persons to whom said form is sent into the erroneous and mistaken
belief that the said representations and implications are true and
to induce the recipients thereof to supply information which they
otherwise would not have supplied.

PAR. 11. The aforesaid acts and practices of respondents, as

herein aUeged were , and are , all to the prejudice and injury of the
public and constituted , and now constitute, unfair and deceptive

acts and practices , in commerce in violation of Section 5 of the
Federal Trade Commission Act.

Mr. J. Leon William, and M1. Alan M. Sill1e1'geld for the Com-

mission.
M,' . Michael J. Mille?' 711'0 se,
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INITIAL DECISIOK BY RAYMOND J. LYKCH, HEARING EXAMINER

JULY 7 , 1967

STATEMEKT OF PROCEEDINGS

The Federal Trade Commission issued its complaint against the
above-named respondents on December 27 , 1966 , a1Ieging that the
respondents engaged in unfair methods of competition and unfair
and deceptive acts and practices in violation of Section 5 of the
Federal Trade Commission Act. More specifica1Iy, the respondents
were charged with using false and deceptive forms for the purpose
of collecting delinquent accounts. A copy of the complaint was
served upon the respondents, who filed an admission answer
waiving the right to a hearing and consenting to the issuance of

the order attached to the complaint. Based upon the entire record
consisting of the complaint, the respondents ' admission answer
and other matters of record, the hearing examiner makes the
following findings of fact, conclusions drawn therefrom and issues
the following order:

FINDINGS OF FACT

1. Respondents Michael J. Miler and Ida Miler, his wife , are
individuals trading and doing business under the name of Tracer
Reserve Fund, with their offce and principal place of business

located at 4 North Eighth Street, St. Louis, Missouri. They
formulate, control and direct the policies , acts and practices here-
inafter set forth.

2. In the course and conduct of their business , respondents are
now, and for some time last past have been , receiving accounts for
co1Iection, and requests for the location of alleged delinquent
debtors from persons , firms, and businesses , located both in and
outside the State of Missouri.

3. Respondents are now , and for some time last past have been
engaged in the business of preparing and transmitting through
the mails, a printed form and other material for use in locating

alleged delinquent debtors. Respondents cause said printed form
and other material including letters, checks , and documents to be
transported from their place of business in the State of Missouri
to a mailing address located at 2349 West Devon , Chicago , I1inois
from which address, said form and other material are mailed to

. Respondents ' answer wa1; filed MIIY 23 , 1967 , the date th" matter was set for hearing in
St. Louis, :Missouri. During the course of II prehearing conference heJd by tnOO undersigned
examiner prior to the opening of II formal hearing, respondents joir,t:y executed their ad-
mission answer to the complaint.
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addressees located in the various States of the United States.
Respondents maintain, and at all times herein mentioned have
maintained, a substantial course of trade in commerce, as "com-
merce" is defined in the Federal Trade Commission Act.

4. In the course and conduct of their business, respondents
frequently desire to obtain information as to the current address
place of employment, social security number and other pertinent
information as to persons whose alleged delinquent accounts the
respondents are seeking to collect. For this purpose respondents
use , and have used , a certain printed form.

The form is designated "Tracer Reserve Fund" and consists of
a single sheet of paper with printing thereon , by which recipient is
told that "we are holding a small sum of money for you. Upon the
return of this form, and the information proves it is correct, we
wjJ send this money to you.

The form letter then sets out questions which, if answered

provide information considered to be of value , in the collection of
accounts owed or alleged to be owed by the addressee, or in the

location of witnesses. These printed forms are mailed under
separate cover to a secretarial service mail drop, located in
Chicago, Ilinois , at 2349 W. Devon Avenue , from where they are
then mailed out to the addressee. When replies are received by this
secretarial service mail  drop, at 2349 W. Devon Avenue , Chicago
Ilinois, they are then mailed in a separate cover to respondents at
1252 Mt. Olive Street, University City, Missouri.

5. Through use of the mail  drop address at 2349 W. Devon
Avenue, Chicago, Ilinois, respondents represent, directly or by
implication, to addressees to whom the forms are mailed, that
business offces are maintained in the city of Chicago , Ilinois.

6. .The aforesaid representations and implications, that re-
spondents maintain business offces in the city of Chicago , Ilinois,
are false , misleading and deceptive. In truth and in fact, re-
spondents do not maintain business offces in the city of Chicago
Ilinois, or in any place other than University City, :l1issouri, Said
mail drop address is used to mislead persons , to whom form is sent,
and to conceal respondents ' correct business address.

The respondents check the returned forms for information, and
then relay the pertinent information to the requesting party or

parties.
Said form is designed to be forwarded to addressees in envelopes

provided by respondents, in which is enclosed a return envelope

addressed to "Tracer Reserve Fund, 2349 W. Devon Avenue
Chicago (45), Ilinois.
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7. The printed form used by respondents is as follows:
Tracer Reserve Fund

2349 W. Devon
Chicago (45), Ill.

No.

If you are the right person , we are holding a small sum of money for you.
Upon return of this form, and the information proves it is correct, we will
send this money to you.

Inclosed you wil find a stamped envelope for your reply.

We tried to locate you at this address: 

---"

HUSBAND' S NAME - EMPLOYED BY
ADDRESS --DEPT. SOCIAL SEC. NO. -
WHERE YOU LIVED PREVIOUSLY - PHONE NO.
WIFE'S NAME EMPLOYED BY ---
ADDRESSDEPT. SOCIAL SEC. NO. ,
REFERENCE -- ADDRESS - PHONE XO-
REFERENCE 

-- 

ADDRESS PHONE NO.

Please fill out correctly and return to us within Five (5) days.
THIS I:-FORMATION MUST BE PRIXTED. IT IS IMPORTANT THAT
WE HAVE THIS IXFORMA TIOK CORRECT IN ORDER THA T WE CAN
DELIVER THIS CHECK TO THE RIGHT PERSON. WITHOUT DELAY.

Signed 

Dated

8. Through the use of the name "Tracer Reserve Fund," and
the statement

, "

If you are the right person , we are holding a small
sum of money for you. Upon the return of this form , and the
information proves it is correct, we wi1 send this money to you
and by other words on the said form, respondents represent

directly or by implication , to those to whom the form is mailed
that respondents have been named as a depository of a reasonably
substantial sum of money to be delivered to the recipients of said
form upon proper identification and by furnishing all of the
requested information.

9. In truth and in fact, respondents are not engaged in any
fiduciary or other capacity to receive money for the persons to
whom the forms are sent, and the only money sent them is in the
sum of twenty-five cents via respondents ' check. Respondents use
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this form to seek the information solely for the purpose of locating
al1eged delinquent debtors by subterfuge. This practice constitutes

a scheme to mislead and conceal the purpose for which the in-
formation is sought.

Therefore, the aforesaid statements and representations set
forth in Paragraphs 7 and 8 were , and are , false, misleading and
decepti ve.

10. The use , as hereinabove set forth , of said form has had , and
now has , the tendency and capacity to mislead and deceive persons
to whom said form is sent into the erroneous and mistaken belief
that the said representations and implications are true and to

induce the recipients thereof to supply information which they
otherwise would not have supplied.

COKCLUSIONS

1. The aforesaid acts and practices of respondents , as herein
found , were , and are , all to the prejudice and injury of the public
and constituted , and now constitute , unfair and deceptive acts and
practices , in commerce in violation of Section 5 of the Federal
Trade Commission Act.

2. The Federal Trade Commission has jurisdiction of and over
respondents and of the subject matter of this proceeding.

3. The complaint herein states a cause of action and this
proceeding is in the public interest.

4. The order, as hereinafter set forth , follows the form of the
order contained in the complaint and is also the order agreed to by
the parties.

After due consideration , the hearing examiner believes that such
order is appropriate and may be entered.

ORDER

It is ordered That respondents Michael J. :V1il1er and Ida Miler,
individuals trading and doing business as Tracer Reserve Fund,
or under any other name or names, and respondents ' representa-
tives, agents and employees , directly or through any corporate or
other device, in connection with the business of obtaining in-

formation concerning delinquent debtors , or the offering for sale
sale or distribution of forms or other materials, for use in obtaining
information concerning delinquent debtors, or in the collection of
or attempting to collect accounts , in commerce , as "commerce " is

defined in the Federal Trade Commission Act, do forthwith cease
and desist from:
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1. Using the name "Tracer Reserve Fund" or any other
name of similar import to designate, describe or refer to
respondents ' business, or otherwise misrepresenting the pur-
pose for which information is sought.

2. Representing, directly or by implication that money
or any other thing of value has been deposited with respond-

ents for persons from whom information is sought, unless or
until the money or other thing of value has in fact been so
deposited , and then only when the exact sum of money or the
exact nature of the other thing of value, is clearly and ex-
pressly disclosed and described.

3. Using, or placing in the hands of others for use , any
form , questionnaire, or other material printec1 or written
which does not clearly reveal that the purpose for which the
information is requested is that of obtaining information con-
cerning alleged delinquent debtors.

4. Representing, directly 01' by implication , that respond-

ents maintain business offces in Chicago, Illinois , or in any
other city other than where business offces of respondents

are actually maintained.

FINAL ORDER

No appeal from the initial decision of the hearing examiner
having been filed, and the Commission having determined that
the case should not be placed on its own docket for review and
that pursuant to Section 3.51 of the Commission s Rules of Prac-
tice (effective July 1 , 1967), the initial decision should be adopted
and issued as the decision of the Commission:

It is ordered That the initial decision of the hearing examiner
shall , on the 21st day of August 1967 , become the decision of the
Commission.

It is furthe1' ordered That respondents , Michael J. Miler and
Ida Miler , individuals trading and doing business as Tracer Re-
serve Fund, shall , within sixty (60) days after service of this
order upon them , file with the Commission a report in writing,
signed by such respondents , setting forth in detail the manner
and form of their compliance with the order to cease and desist.
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IN THE MATTER OF

BEST & CO. INC.
ORDER, OPINION , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF THE

FEDERAL TRADE COMMISSION ACT

Docket 866.9. Complaint," ' November 1 J 1965-Decision, September 7, 1.967

Order requiring a New York City corporation and its subsidiary, engaged in
the sale at retail of wearing apparel and accessories , to cease knowingly
inducing or receiving discriminatory promotional allowances from their
suppliers.

COMPLAINT

The Federal Trade Commission , having reason to believe that
the respondent herein , Best & Co. , Inc. , has violated and is now
violating the provisions of Section 5 of the Federal Trade Com-
mission Act (15 U.S. C., Section 45), and it appearing to the
Commission that a proceeding by it in respect thereto would be
in the public interest, hereby issues its complaint, stating its
charges as follows:
PARAGRAPH 1. Respondent is a corporation organized , existing

and doing business under and by virtue of the laws of the State
of N ew York. Its offce and principal place of business is located
at 645 Fifth Avenue , New York , New York.

PAR. 2. Respondent is principally engaged in the purchase, sale
and distribution of retail merchandise, including wearing apparel
and accessories such as , but not limited to , costume je\velry, hand-
bags , footwear, umbrellas , gloves and timepieces. It sells to thou-
sands of consumers through 21 retail outlets located in 10 States
and the District of Columbia. Respondent's total net sales for its
1964 fiscal year amounted to nearly $50 milion.

PAR. 3. In the course and conduct of its business, respondent
, and has been for several years last past , engaged in commerce

as "commerce" is defined in the Federal Trade Commission Act.
Respondent purchases products from suppliers located in various
States of the United States , and in some cases causes such prod-
ucts to be shipped from such suppliers to itself across state lines.
In other cases, in response to orders placed by respondent with
suppliers for future delivery of products , such products are caused
to be manufactured and to be transported across State lines to
such suppliers for delivery to respondent. The products which
respondent receives from its suppliers are shipped by respondent

. neco Ind\1stries Corporatiun is the successor corporation.

.. The name of respondent, as it appears in the complaint , e!T,meo1l81y contains a comma
after the word " Cu. " See initial decision 1). 52
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across State lines to its retail outlets for resale to consumers.
Respondent advertises the products it offers to sell in various
media which have an interstate circulation.

Respondent' s suppliers also se1l , and for several years last past
have sold , products to other retailer customers for resale to con-

sumers. Such suppliers ship or cause to be shipped such products
across State lines to those customers.

Thus there is and has been, during all periods relevant herein.
a continuous course of trade in commerce in such products.

PAR. 4. In the course and conduct of its business , respondent
is now, and has been for several years last past, in active compe-
tition with other corporations, partnerships , firms and individuals,
including the aforesaid customers of respondent' s suppliers, in
the purchase , sale and distribution of such products within the
various trading areas wherein it does business.

PAR. 5. In the course and conduct of its business , respondent,
directly or indirectly, induces or receives, and has induced or
received , from many of its suppliers various payments , allowances
or other things of value to or for its benefit as compensation or in
consideration for services or facilities furnished by or through it
in connection with the handling, sale or offering for sale of the
products of such suppliers. Such payments , a1lowances or other
things of value are and were not made available by such suppliers
on proportionally equal terms to such suppliers ' aforesaid custom-
ers competing with respondent in the sale and distribution of
the suppliers ' products.

For example, respondent causes, and has caused , to be pub-
lished catalogs, direct mailers, statement enclosures, and news-
paper and magazine advertisements which advertise respondent'
outlets and its trade name. Such advertisements also advertise
one or more of its suppliers ' products which are available at
respondent' s outlets. In many instances the suppliers of the ad-
vertised product or products payor allow respondent payments
a1lowances, or other things of value which offset, who1ly or in
substantial part, the total cost of such advertising. At the same
time the suppliers do not make available such payments, a1low-
ances, or other things of value on proportionally equal terms to
customers competing with respondent in the resale of the suppliers
products. In fact , during 1962 , among the many suppliers making
such payments to respondent, a sampling of 30 such suppliers
disclosed that those suppliers paid respondent approximately

$267 000, with several of such suppliers paying over $20 000 each
and one paying over $30 000, while at the same time they did
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not make such payments available on proportional1y equal terms
to customers competing with respondent.

One instance of the above described acts or practices involved
respondent' s dealings with a manufacturer of women s blouses
and sportswear. This supplier in 1963 instituted a cooperative
advertising allowance program and engaged the services of a
third party to administer the program. The program provided
for an allowance not exceeding 2 % of a customer s past season
purchases to be used by the customer primarily for cooperative

newspaper advertising, with other media being available upon
request made by the customer to the third party administering
the program. The program further provided that competitive
products of other suppliers were not to be included in such
advertisements and that allowances were not to be deducted from
invoices in making payments for products to the supplier. The
supplier publicly announced the provisions of the program 
the trade and individual1y announced it to its customers.

During the period in 1963 after the program was put into
effect, the program was utilized by a number of customers com-
peting with respondent, and none of such customers received
more than the 2 % allowed. Respondent , on the other hand , failed
and refused to participate in the program. It received during the
same period one payment in the amount of S1100 which was
unrelated to its past season s purchases and actually equal1ed more
than 4 % of those purchases, and during the same year received

another payment in the amount of $4 200 which likewise was
unrelated to any past purchases. Furthermore respondent totally
ignored the requirements of the program , using the payments to
advertise in catalogs and magazines without making request to
do so to said third party, featuring competitive products in the

same advertisements with the supplier s products, and deducting
the allowances from the supplier s invoices in making payments.

PAR. 6. Respondent, in so directly or indirectly inducing or
receiving the aforesaid payments , allowances or other things of
value from such suppliers , knew or should have known that such
suppliers were not making available to their customers competing
with respondent in the resale and distribution of such products

such payments, al10wances or other things of value on propor-

tionally equal terms.
PAR. 7. The acts and practices, as above al1eged , are all to

the prejudice of the public and constitute unfair methods of com-
petition or unfair acts or practices within the intent and meaning



BEST & CO. INC. 425

422 Initial Decision

of, and in violation of, Section 5 of the Federal Trade Commission

Act (15 U. C., Section 45).
Mr. BrockmrLn Horne 21ft. Fmncis J. SteWrLTt, Mr. RonrLld D.

SchwrLtz and Mr. AllrLn Finkd supporting complaint.

Spitzer FeldmrLn by Mr. M. JrLmes Spitzer and Mr. RonrLld J.

Offenkmntz; and Roth, CrLrlson, Kwit Spengler by Mr. Robert 

CMlson an of New York, N. , for respondent.

INITIAL DECISION BY JOHN LEWIS , HEARING EXAMINER

MARCH 20 , 1967
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CarJson, of New York.
and did not participate

1 The Jaw firm (Roth . Carlson, Kwit & Spengler, by Mr. Robert S.
), was substituted as counsel fOJ: respondent OIl December 1 1\Hi6

in. the trial of this proceeding. 
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STATEMENT OF PROCEEDINGS

The Federal Trade Commission issued its complaint against
the above-named respondent on November 1, 1965 , charging it
with having violated Section 5 of the Federal Trade Commission
Act by knowingly inducing or receiving from its suppliers , adver-
tising and promotional allowances which were not made available
to its competitors on proportionally equal terms. Following service
of a copy of said complaint upon it, respondent appeared by
counsel and moved for a dismissal of the complaint or, in the
alternative, for a more definite statement concerning the allega-
tions of the complaint. By order dated December 1, 1965 , the
undersigned denied respondent's motion for a dismissal of the
complaint , but granted its alternative request for a more definite
statement, to the extent of the particulars set forth in the answer
to said motion filed by counsel supporting the complaint. There-
after , respondent filed its ansWer admitting the receipt of certain
advertising allowances from suppliers, but denying knowledge as
to whether said allowances were made available to its competitors
on proportionally equal terms, and denying that it had knowingly
induced or received such aIlo\vances under the circumstances
alleged.

A series of four prehearing conferences were convened before

the undersigned on various dates between February 18, 1966 , and
June 2 , J 966. By agreement of counsel the transcripts of said
conferences were made a part of the record in this proceeding.

Pursuant to various prehearing orders of the undersigned the

parties exchanged, prior to the start of hearings, considerable

information with respect to the evidence proposed to be offered

by them , including the names of proposed witnesses and narrative
statements of their expected testimony, and copies of proposed

documentary evidence. During the course of prehearing proce-
dures various motions and applications were filed by respondent
including motions or applications for (a) the taking of depositions

of certain witnesses proposed to be called by complaint counsel

(b) the suspension or debarment of complaint counsel, (c) the

postponement of hearings and (d) the issuance of subpoenas

duces tecum to certain witnesses under subpoena by complaint
counsel. Said motions or applications were denied by orders of
the examiner issued May 10 , May 27, and June 27 , 1966 , respec-
tively. Appeals or requests for permission to file interlocutory
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appeals from said orders of the examiner were denied by the

Commission on June 9, June 23, and June 28, 1966 , respectively.
Hearings for the reception of evidence in support of and in

opposition to the complaint were held in Washington , D. , and
New York , New York , on various dates between June 29 and
September 29 , 1966.' There were 23 days of hearings and 77

witnesses testified. The record herein consists of approximately
3,400 pages of transcript, and over 500 documentary and statistical
exhibits aggregating over 20,000 pages. All parties were repre-
sented by counsel , participated in the hearings , and were afforded
full opportunity to be heard, to examine and cross-examine wit-
nesses and to introduce evidence bearing on the issues. At the
close of all the evidence, and pursuant to leave granted by the
undersigned , proposed findings of fact, conclusions of law and
an order, together with a supporting brief by respondent, were

filed on January 4 1967 , and replies thereto were filed on January
, 1967.
After having carefully reviewed the evidence in this proceeding

and the proposed findings and conclusions submitted (including
the replies thereto and supporting briefs);' and based on his
observation of the witnesses , the undersigned makes the following:

FINDINGS OF FACT ,

1. The Respondent

Identity and Business

1. At all times material herein , respondent was a corporation
organized , existing and doing business under and by virtue of the
laws of the State of New York. Its offce and principal place of

Pursuant to ccrtjf1cate of necessity of the examiner, the Commission , by orders issued

June , 1966, and August 5 , 1966 , authorized the holding of hearings iri morc than one place

and a suspension of hcarinll8 of IlpproximateJy a month and a balf due to the absence of a
Commission witn(' s from the country and to enable respundent to prepare its defense.

The time for fiJing proposed findings was initially nxed for November 14 , 1966, but wa

later extended to December 14. 1966 , and then to January 4 , 1967 , On application of counsel
for respondent.

4 Proposed finding-!; not herein adopted , either in the form propu ed ur in 8ub8tanc", ar"
rejected 8.8 not supported by the evidence ur a;; involving immaterial matter . References to

the proposed finding5, replies and briefs are made with the foJlowing abbreviations: "CPF"
(for proposed f;nding of complaint counsel), "RI'F" (for proposed finding of respondent I ,
CR" (for reply (Jf wmpJaint "(Jun elJ, "RR" (for reply of re"IJCJndent1. "CR" Ifor brid nf

complaint c.ounsel), and "RE" (for brief of respondent).
:; References are hereina.fter ma.de to certain portions of the record ill upp()rt of partieulaJ

findings. Such references are to the principal portions of the reconl reJied upon by the
examiner, but are not intended as an exhaustive compendium of the portions of the recurd
reviewed and relied uIJon by him. References to the record will be made with the following

abbreviation8. "Tr. " (for transcript of testimony), "CX" Ifor complaint coun8eI' exhibit!;),
and "RX" (for respondent' s exhibits).
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business was located at 645 Fifth Avenue , New York , New York
(Admitted , Ans.

2. At all times material herein , respondent was principally
engaged in the purchase , sale and distribution, at retaiJ , of

wearing apparel and of accessories thereto, including costume
jewelry, handbags, footwear, umbrellas, gloves and time pieces

(Admitted , Ans. ). Its main store was located at 645 Fifth Avenue,
New York City, and it operated 20 branch stores in ten States
of the United States and in the District of Columbia. It also
operated three additional stores in the State of Wisconsin under
its Grand Apparel Division. Respondent's total net sales in 1962,

1963, and 1964 were; $47.5 milion, $48.5 milion, and approxi-

mately $50 milion , respectively (CX 3 and 4; Admitted, Ans., as
to 1964 sales figures).

3. In early 1966 respondent caused to be organized , under the
laws of the State of Delaware , a wholly owned subsidiary corpo-
ration , under the name Best & Co. Stores of Delaware Inc. , to
which it transferred all of its assets other than its real estate
and certain cash and securities. Since such transfer, Best & Co.
Stores of Delaware Inc. , has operated the retail stores and mer-
chandise business formerly operated by respondent (CX I5; Tr.
3153-3155) . f; There has been no change in the activities of the
subsidiary, insofar as they involve the practices here at issue

(Tr. 3153, 3181).

B. Advertising Program

4. Respondent engages in extensive advertising of its retail
outlets and trade name , and of the products sold by it. For this
purpose it utilizes (a) catalogs , brochures, statement enclosures
and other direct mailing pieces, and (b) newspapers and maga-

zines. In advertising the products sold by it, it frequent1y features
the trade or brand name (sometimes referred to as the " logo
of the manufacturer of such product. Generally, where such trade
or brand name was featured in an advertisement, respondent
received a payment or allowance from the manufacturer toward
the cost of the advertisement. In 1962 and 1963 it received adver-
tising allowances from 320 of its suppliers. In J 962 its total
G Complaint cDun5pJ havc proposed certain (endings with re pect to a trans!,," and s;iJe, in

October 1966, of the major portil1D l1f ihe rptail business formerly opera ten by respondent
subsidiary (CPF , p. 17). Tile basis of such fi!1ding an certain statements made by counsel

for re pondent in a motion fled by them foliowir,g tne close of th" reception of evidence in
this proceeding. Since such facb fire not part of the evidentiary record in this proceeding:
they cannot be made the subject of any findings Moreover , since respondent has raised no iS5Ut'

of rnootness , they apI)ear to b(' irr,material.
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advertising expenditures were approximately $1.9 milion, of which
$692 000 was contributed by suppliers. In 1963 its total advertising
expenditures were approximately $2.2 million, of which $654 000
was contributed by suppliers (Admitted in part, Ans. , par. 3;
CX 9-B; Tr. 3185 , 3289 3290).

5. Of the $1.9 milion expended by respondent for advertising
in 1962 , $825 000 was expended for direct mail advertising, con-
sisting principally of catalogs and brochures. Of the $2.2 milion
expended for advertising in J 963 , $915,000 was for direct mail
advertising. During each of the years 1962 and 1963 respondent
prepared and mailed to its list of customers in the United States
and abroad, six different catalogs. Each catalog was in the form
of a booklet and consisted of a minimum of 32 pages. Two of these
featured children s merchandise and were designated as "Spring
and "Fal1." Four catalogs featured adult merchandise and were
designated as "Spring,

" "

Summer

" "

Fall " and "Christmas.
Approximately 600 000 catalogs were sent out in each mailing,
for a total of approximately 3. 7 million in each year. The brochures,
which were called envelope mailers , were somewhat less elaborate
than the catalogs. In 1962 and 1963 respondent prepared and
mailed out seven of these brochures, designated as "January,

Cashmere,

" "

::iay,

" "

College

" "

September

" "

October " and
Resort." The number of brochures sent out on each occasion

varied from approximately 350 000 to 600,000. The total number
of brochures mailed in 1962 and 1963 were 3.3 million and 3.
milion, respectively (CX 9-B; Tr. 3156-3163).

6. Prior to the preparation and mailing of each of the catalogs

and/or brochures , a series of meetings were held among various
of respondent' s employees, including the advertising manager , the
sales promotion director , and the buyers , to determine what mer-
chandise to feature in the publication. Each buyer was assigned
a certain number of pages in the catalog or brochure which would
feature the merchandise of her department. The overall cost of
the publication was estimated and the suppliers , as a group, were
expected to defray one-half the cost thereof. Each buyer was
given a quota consisting of her suppliers' respective shares of

the cost of the section featuring merchandise in her department.
Each supplier s contribution would vary with the number of
pages or portions of the page featuring, or the number of figures
illustrating, his merchandise. The buyers were expected to discuss
with each of their prospective participating suppliers the mer-
chandise to be featured and the amount of each supplier s contri-
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bution (Tr. 3166-3169, 3172 , 3281-3288 , 10I9-1021, I031-I033
1292-1295 , 2402-2405).

7. While substantially alI of respondent' s direct mail advertising
is cooperative it features the trade or brand name of par-
ticular suppliers and is supported by contributions from such
suppliers, the greater part of respondent's advertising in news-

papers is not cooperative and is not paid for by suppliers (Tr.

3179, 3300 3309). Respondent does , however , engage in substan-
tial cooperative advertising with suppliers in both newspapers
and magazines. The planning and procedure for obtaining sup-
pliers ' contributions for such advertising are similar to that per-
taining to direct mail advertising, except that it generally involves

a shorter period of planning and the suppliers ' contributions are
geared to the space costs of the advertisements (Tr. 3174-3180
3282 , 1032 , 1296). In terms of the number of allowances received
by respondent from suppliers for advertising, those relating to
direct mail advertising preponderate over those received for ad-
vertising in mass media such as newspapers and magazines. Thus,
of 327 allowances received from a representative group of 16
manufacturers in 1962 and 1963 , 190 were for direct mail adver-
tising or for a combination of direct mail advertising and maga-
zine promotion , 117 were for newspaper advertisements, and 20
were for magazine advertisements (CX 16 A- , 24 A- , 65 A-
75, 82 A- , 94 A- , 102 A- , 123 A-B, 141 A- , 188 A- , 195

J, 274 A- , 303 A- , 312 A- , 331 A- , 348 A-B).
8. In its newspaper advertising, respondent utilized principally

the New York Times (daily and Sunday editions), but also adver-
tised in other New York newspapers such as the Herald Tribune
and World Telegram. It also advertised in local newspapers in
the communities where its branches were located. In its magazine
advertising respondent utilized principally the so-called "fashion
magazines such as Glamour, Vogue , Mademoiselle , Harper s Ba-

zaar , and Seventeen (Tr. 1037, 2416-2417 , 3195; CX 24 A- , 65

B, 75 , 102 A-C, 123 A- , 141 A- , 188 A-B, 195 A-J, 274 A-
312 A- , 331 A- , 341 A-B).

9. In 1963 the New York Times had a total circulation of
727, 600 for the daily edition and 1,400,750 for the Sunday edition.
These papers were distributed in every State of the United States
and in various foreign countries. Approximately 240 000 copies of
the daily edition and 621 000 copies of the Sunday edition were
distributed outside of New York State (CX 381). The pattern of
distribution for 1962 was substantially similar (CX 427). The
magazines, Glamour , Vogue and Mademoiselle , which were exten-
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sively used by respondent in its magazine advertising, had a
combined circulation of approximately 2. 1 milion copies in 1962
and 1963 , and were distributed throughout the United States (Tr.
954-955; CX 401- , 403-B).

C. Commerce

10. Respondent , for a number of years prior to the issuance
of the complaint herein , purchased products from suppliers whose
manufacturing facilities were located in various States of the
United States other than the State of New York, or outside the
United States. A number of said suppliers manufactured such
products for respondent in response to orders previously placed

by it. Respondent's suppliers shipped the products purchased by
it to its main offce at 645 Fifth Avenue , New York City, either
from manufacturing plants located outside the State or from
facilities maintained by them in New York State (Tr. 375, 573-
574 , 636 , 649 , 692, 703, 814, 873, 1059, 1086, 1134, 1148, 1204
1344 1391 1424 1698 3197). After the receipt of such merchan-
dise , respondent regularly shipped substantial portions thereof to
various of its branch stores located in States other than the State
of New York (Tr. 1040 , 1311 , 2416 , 3307). Respondent advertised
the products offered by it for sale , in various media having an
interstate circulation (Admitted , Ans. ). It is found that, in the
course and conduct of its business, respondent has been , at all
times material herein, engaged in commerce , as 'Icommerce" is
defined in the Federal Trade Commission Act (Admitted , Ans.

II. The Alleged GnlawfuI Practices

A. The Charges and the Issues
11. The complaint, in substance , charges respondent with hav-

ing knowingly induced or received from many of its suppliers
advertising allowances which were not made available, on pro-
portionally equal terms, to such suppliers ' other customers who
competed with respondent in the sale and distribution of the
suppliers ' products. Such payment by the suppliers, under the
circumstances alleged , constitutes conduct which is proscribed by
Section 2 (d) of the Clayton Act. In essence , therefore , respondent
is charged with having knowingly induced or received advertising
payments which were made in violation of Section 2 (d) of the
Clayton Act.

12. Respondent, while conceding that it received advertising
allowances from a number of its suppliers , contends that complaint
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counsel have failed to prove that such payments by its suppliers
were in violation of Section 2 (d) of the Clayton Act since the
evidence fails to establish all of the requisite elements of a Section
2(d) violation viz (a) that the so-called "nonfavored" customers
competed with respondent, (b) that such customers purchased
goods of like grade and quality as those on which respondent

received advertising allowances, (c) that the purchases of such
customers were made contemporaneously with those on which
respondent received advertising allowances, and (d) that pro-
portionally equal payments were not made to such customers
as competed with respondent (Prehearing Order No. par. 5;

, pp. 2-3). In addition, respondent contends that complaint
counsel have failed to prove a violation of Section .5 of the
Federal Trade Commission Act , since the record does not estab-
lish that respondent knew the advertising payments it received
were made under conditions which were in violation of Section
2 (d) of the Clayton Act. Complaint counsel, of course, contend
that the requirements for establishing that the payments by the
suppliers were in violation of Section 2 (d) of the Clayton Act
have been met, as have the requirements of Section 5 of the
Federal Trade Commission Act, that respondent knew or should
have known that the payments made to it had not been made
available to respondent' s competitors on proportionally equal terms.

B. The Evidence

13. Complaint counsel initially identified 32 suppliers as having
made disproportionate advertising allowances to respondent (Ans.
to Motion for More Definite Statement). However , during pretrial
procedures counsel agreed to limit their proof to 16 suppliers
whose representatives were to be called to testify. They also agreed
to limit their proof with respect to the nonfa vored customers of
these suppliers to those retailers who were located in the New York
City and Washington , D. C., metropolitan areas.

14. Representatives of the 16 suppliers testified as to their
respective company s general program or policy, jf any, with
respect to the payment of advertising allowances , and as to the
circumstances of their payments to respondent in particular. In
addition , complaint counsel offered certain statistical tables pur-
porting to show , for the years 1962 and 1963, (a) all of the
advertising allowances which the 16 suppliers paid to respondent
including the date of payment and the medium in which the
advertisements appeared, and (b) the total annual sales and
payments of advertising allowances by the 16 suppliers to each
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of their customers in the )lew York and Washington , D. , areas.'
Because of respondent's contention that complaint counsel would
have to prove that the products sold to the nonfavored retailers
were of like grade and quality as those on which respondent
received advertising allowances, and that the transactions with

such retailers were contemporaneous with those with it, complaint

counsel offered upwards of 19 000 invoices of the 16 suppliers,
purporting to represent transactions in which products bearing
identical style numbers were sold to respondent and to other
customers in the New York and Washington areas.' In addition
to testimony and other evidence from the 16 suppliers and from
certain of respondent' s offcials and employees, complaint counsel
called representatives of 37 allegedly non favored retailers pur-

porting to be in competition with respondent in the New York
and Washington, D.C., areas. Respondent offered only limited
defense evidence, consisting principally of the testimony of one
of its offcials and one buyer, relying primarily on its cross-
examination of the Government's witnesses and its position that
complaint counsel failed to establish a prima facie case.

15. In considering the evidence in the record, it is necessary

to determine, in substance, (a) whether the advertising allow-

ances received by respondent were paid in violation of Section

2 (d) of the Clayton Act, and (b) whether respondent knew or
should have known it was gettng such preferential treatment.

In order to sustain the complaint, it is not necessary to establish

that each of the 16 suppliers violated Section 2 (d) in making
advertising payments to respondent and that respondent, in each
instance, knew or should have known it was geUing preferential
treatment. A violation with respect to any supplier would suffce.

However, in order that a "eviewing or appellate body may have
the benefit of the examiner s findings with respect to all of the

7 The tables wil be hereafte'" identified by their pecific exhibit nLJm!,cr". Howe,PT , it ma ' be

noted that each of the two g-roup of table was designated , for convenience, by complaint

counsel as Table I and Tflble II , and they re some:imes refened to in the reeol'd by these
designations. Those de5ig-nat.ed 3.S Table IT are the tables showing the i!1divid\Jal adVe1'ti5in

payments to re5pondent. by eaeh supplier , aDd those dcsignatpd fi TnbJe J are the total annual

sales and payments made t.o each of their custorner in the ew York and \Vashington area,.
The data in the Table II' s ""pre ,"ompi1ed by complaint. co:msel principally from re ponrlent'

records and were stipulaterl to be ll\n;taT1tjal1y fleCluate. The data in the Table l's w,'r"
compiled from the sl.ppliers ' records. In iicme instance there are minor di cn' paneies in the

two groups of records with respect t." the total amOL1!'t of advertising a. IJowance paid to re-
spondent. These rliscrel'ancies will be hereafter noted.

g The in\' oices will hereafter be identi1ied by their I'ecifie exhibit. nUrnber . A an index to th..
voluminous invoicc , eomplair.t couI1se1 offered a series of tau es for each mflTJufacturer , ir!enti-

fying each invoice by number 01" date and naif''' of retailer. Earh of surh tahles wa5 referred to
for eonvenie!lce , 35 Tabl" III. AlthO\Jgh th,' tables eontain other inform'ltion taken from the
invoices , they wert' l' eceived in evidence oniy a a eonvenient index to the u)JJerlying invoices.
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suppliers as to which there is evidence in the record and , particu-
larly, since this proceeding involves the diffcult issue of proving
the "knowing" inducement of the allegedly discriminatory allow-
ances , the examiner will make findings concerning respondent'
dealings with each of the 16 suppliers. The examiner accordingly
turns to a consideration of the evidence in the record pertaining

to each of the 16 suppliers for the purpose of determining (a)
whether the payments made by each of these suppliers were in
violation of Section 2 (d) of the Clayton Act, and (b) whether
respondent knew or should have known it was getting preferential
advertising payments. Discussion of respondent's relations with
the suppliers wil be , for the most part, in alphabetical order.

C. The Suppliers

(1) Bertlyn Corporation

16. BertIyn Corporation is a manufacturer of women s slippers,
with its head offce and showroom located in New York City and
manufacturing plants located in Puerto Rico , and in the States

of New Jersey and New York. Its annual sales are between $3%
and $4 milion. Its products are sold to department stores and
women s specialty shops throughout the United States. The bulk
of its sales are made by road salesmen, although some are made
at its New York showroom. Some of the products sold by it are
manufactured after it has received orders therefor from its cus-
tomers. All products are shipped to customers from its head-
quarters in New York City (Tr. 1697-1700). Deliveries to cus-
tomers are made within two to six weeks after the placing of
an order (Tr. 1733).

17. Bertlyn products are produced and sold on a seasonal
basis, its principal seasons being spring and fall. It produces
some 200 to 300 styles , each style being designated with a differ-
ent style number. Differences in style numbers are based on such
differences as fabric used, shape, soles , heels and trimmings. Its
customers make their selection of purchases from Bertlyn s entire
line , but generally choose a limited number of styles for purchase.
N one of its customers purchases the entire line. Respondent

which was considered a "medium-sized" customer by BertIyn
genera1Jy purchased six to twelve different styles. Some customers
purchased as many as 30 different styles (Tr. 1700 , 1708 , 1716-
1718) .

18. Bertlyn advertised its products in newspapers and by direct
mail. All such advertising was cooperative (Tr. 1700 , 1703, 1727).



BEST & CO. INC. 435

422 Initial Decision

Its po1icy on newspaper advertising was to match the contribu-
tions of its customers on a "50-50" basis , with the payments not
to exceed 2 % of the previous year s business with the customer.

This policy had been in effect for a number of years prior to 1962
and 1963, and had been announced to its customers by the com-
pany s salesmen and by a form letter sent out to customers (Tr.
1701-1702). Bertlyn had no regular plan for participation in
catalogs and other direct mail advertising of its customers. Its
participation in such media was generally 1imited to customers
requesting a contribution. The amount contributed varied with
the customer and the type of catalog or mai1ing piece involved,
but apparently bore no relationship to the amount of sales to such
customers (Tr. 1703-1706).

19. From time to time during I962 and 1963 Bertlyn received
requests from respondent's hosiery department buyer for contri-
butions to various of the catalogs or brochures which respondent
was preparing for mailng to its customers. The amount of the
contributions which she requested varied with the amount of
space allocated to Bertlyn products or the number of such prod-
ucts selected by the buyer to be featured in the catalog or brochure.
Such amount was not related to the amount of respondent' s pur-
chases from Bertlyn and the latter was not informed what pro-
portion of the cost of its space it was bearing (Tr. 1710-1716).
Whenever Bertlyn was requested to participate in a catalog or
brochure by respondent, it did so (Tr. 1729). At the time of the
negotiation of such advertising allowances , respondent was advised
and was aware, of Bertlyn s regular plan for participating in
newspaper advertising with its customers on a 50- , 2 rx. basis.

However , respondent never participated in such plan since re-
spondent preferred to use catalogs in advertising Bertlyn products
(Tr. 1719-1720).
20. In 1962 Bertlyn made four contributions, totaling $1,000,

toward various of respondent's catalogs and brochures. In 1963,

it made three contributions totaling $925 (CX 16 A-B). Of 69
of Bertlyn s customers located in the New York and Washington
areas, as to which there is evidence in the record , 48 receivecl no
advertising allowances in either 1962 or 1963. Of these so-called
nonfavored customers, the purchases of five in 1962 and four in
1963 were in excess of $2 000. The purchases of the three largest
customers were between $3,800 and $7,800 during this period.
Respondent received the largest percentage of allowances , in

relation to sales , of any of Bertlyn s customers in 1962 and 1963

(CX 454 A G). Set forth below is a table showing the annual
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sales to those customers which received some allowance from
Bertlyn in 1962 or 1963, and the ratio of such allowances to total
sales,

Ratio of Allowanees to Sales (Bertlyn)

Best & Co,-

New York Area
Abraham & Strauss -
B. Altman --
Bamberger
Bloomingdales
Bonwit Teller _n --
Arnold Constable -
Franklin Simon

B. Gertz -
Gimbels 
Hahne & Co. .
Here s Ho\v --
Lord & Taylor
Saks 34th Street
Stern Bros. -
Teppers -
Wallachs , Inc. _ u _

Washington A rea
The Hecht Co. - --
Frank R. Jel1eff, Inc. -
S. Kann Sons Co. -
Lansburgh' s --

- --

Woodward & Lothrop

Sales

$10 665

047
174
397

88, 105
78,092

325
303
374
652
822
732

71, 514
271

13, 610
833
575

334
904
453
898

27, 585

1962

Ratio

9.4%

2.4
1.4

1.7

2.4

Sales

$13 849

27, 716
62, 954
23,021

101 884
85, 351

626
35,590

769
29, 229

856
416

83, 552
027

15,567
335
976

31,881
557
892
144

30, 984

1963

Ratio

1.8
1.0

1.3

1.5

1.3

21. Two of the nonfavored customers of this supplier testified
in this proceeding, both of which were located in the New York
metropolitan area. One of these was A. G. Fields , a large women
specialty store in the Jackson Heights area of Queens , New York
with annual sales in excess of $3 milion. While drawing its
customers primarily from Queens, Fields had customers in other
portions of New York City. Some of its customers work and shop
in :llanhattan, where respondent's main store is located. Fields
regularly advertises in both newspapers and by direct mail. Its
advertising expenditures in 1962 and 1963 were between $35 000

and $40 000. It purchased some 15 to 18 styles from Bertlyn in
1962 and 1963, which were selected from the entire 1ine exhibited
to it (Tr. 1947-1955). Fields' total purchases from Bertlyn
amounted to $7,445 in 1962 and $7,824 in 1963, compared to
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purchases of approximately 10, 000 and $13,000 made by respond-
ent (CX 454-A, C). Fields received no advertising allowances
from Bertlyn in 1962 or 1963. However, it did receive a contribu-
tion in early 1964 for an advertisement which appeared in its
Christmas catalog in late 1963. Such contribution was based on
the cost of the portion of the advertisement featuring Bertlyn

products, not to exceed 2'/ of its purchases from the supplier.
As indicated in the above table , respondent received contributions
from Bertlyn amounting to 9.4% and 6.7,:: in 1962 and 1963.
The contribution received by Fields from Bertlyn in early 1964

was the first contribution it had received from that supplier, and
resulted from a proposal made by Bertlyn s salesman to Fields
(Tr. I956-1961).

22. The other nonfavored customer in the New York metro-
politan area to testify was D. W. Rogers Co. of Greenwich
Connecticut. Rogers operates a "hometown" department store
with annual sales of approximately $600, 000. It advertises in local
newspapers , magazines and by direct mail , its annual expenditures
for advertising being about $8 000. While drawing most of its
customers from Greenwich , 15 to 20 

j'( 

of its customers come
from the surrounding communities , including Stamford , Connecti-
cut, and White Plains , Xew York, in both of which respondent

operates branch stores. A number of its customers \vork or shop
in Manhattan. A number of them gave respondent as a reference
on applications for charge accounts (Tr. 1444-1450). Its purchases
from Bertlyn , which were selected from the latter s entire line
were $2 099 and $2 241 in 1962 and 1963, respectively (CX 454
Tr. 1451). From time to time Rogers featured Bertlyn products

in its advertising. However , it was never offered or received, nor
did it request any advertising allowances from Bertlyn. Had such
allowances been offered to it, it would have considered using them
(Tr. 1451-1453).
23. In 1962 and 1963 Fields and/or Rogers purchased four

of the same styles as those which were purchased by respondent
and featured in advertisements for which respondent received
contributions from Bertlyn. IlJustrative of such transactions are
those involving Style #'8 101 and 780, which were featured in
respondent' s Fall and Winter Catalog, published in August 1962.
Respondent received a contribution of 450 from Bertlyn toward
the cost of this advertisement (CX 16-A). Respondent's purchases
of Style #101 amounted to 26 4 dozen , which were delivered in
August and October 1962, and its purchases of Style #780
amounted to 297 dozen , which were delivered in August and
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September I962. Fields made purchases of 4112 dozen of Style
#101 , which were delivered between August and October and in
December 1962 , and 9 'i, dozen of Style #780 , on which deliveries
were made in September and Xovember I962. Rogers purchased

y" 

dozen of Style #780 , which were delivered in August 1962
(CX 360 A-C).
(2) David Crystal, Inc.

24. David Crystal is a manufacturer of women s dresses, suits
and raincoats, with. its main offce and showroom located in New
York City. Its annual sales are approximately 88 million. David
Crystal is controlled by the same interests as control two other
companies in the apparel field , Haymaker Sports , Inc. , a manu-
facturer of women s separates , and Izod , Inc. , a manufacturer of
men s slacks, shirts and accessories. The latter two companies

relations with respondent are hereinafter separately discussed.
The manufacturing facilities of the three companies arc located
in Pennsylvania, Connecticut , Maryland , and New Jersey. The
products of all three companies are sold to department and spe-
cialty stores throughout the L'nited States. Shipments to customers
are made from a central warehouse located in the State of
Pennsylvania (Tr. 1386-1394).

25. The David Crystal line of products is produced and sold
on a seasonal basis , the principal seasonal lines being spring,

summer , fall , and resort. The company produces about 500 differ-
ent styles a year , each denominated by a different style number.
Differences in fabric or design are the principal factors resulting

in differences in style numbers. David Crystal' s entire line is
genera1Jy available to all of its customers, except that in some

instances it may confine a group of styles to certain of its larger
customers (Tr. 1388-1390 , 1395).

26. David Crystal engages in both institutional advertising, 

advertising placed by it and featuring its own name and products,
and in cooperative advertising with customers. Its total expendi-
tures for advertising on its own behalf and that of its two
affliates is approximately 8200,000 annually. Most of its adver-
tising is done on a cooperative basis with customers. This involves
contributions to advertising in newspapers and in catalogs , bro-
chures and other direct mailing pieces. It also supplies customer8
with its own mailing pieces , for which it makes a charge. In 1962
and 1963 David Crystal had a cooperative advertising program
which provided for the payment of one-half the cost of newspaper
advertjsing or 50G per garment purchased by the customer , which-
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ever amount was less. This program was communicated to David
Crystal' s customers by its salesmen (Tr. 1396-1401).
27. During 1962 and 1964, and for some time prior thereto,

David Crystal engaged in cooperative advertising with respondent
which was one of its largest accounts. Such advertising included
newspapers such as The New York Times, fashion magazines
such as Harper s Bazaar and Vogue, and various of respondent'
catalogs and brochures. Respondent generally selected the media
to be used in advertising David Crystal products. In the case of
the catalog advertising, the David Crystal salesman sometimes
approached respondent's buyer to participate in a cooperative

advertisement and sometimes it was approached by the buyer
(Tr. 1403-1409). The David Crystal offcial who testified in this
proceeding was uncertain whether respondent' s buyer was aware
of his company s regular plan of paying 50(" a dress or 50 

/; 

the cost of an advertisement, but opined that respondent might
have been aware of it " in a very vague way" (Tr. 1410). However
the plan was generally not adhered to in the casc of cooperative
advertising with respondent since , as the witness stated , respond-
ent "could almost get anything they wanted from me because of
being such a good customer" (Tr. 1409). In the case of news-
paper advertisements , it was the understanding of David Crystal
that it was contributing one-half the cost. However, in the case
of catalog advertising, it was not aware of what portion of the
cost it was paying (Tr. 1416-1417).

28. According to data obtained from respondent's records
David Crystal participated in 16 advcrtisements with it in 1962,
contributing $9 703 , and in 24 advertisements in 1963 , contributing
$12 678 (CX 24 A-E). Of David Crystal's 61 customers in the
)'ew York and Washington areas , as to which there is evidence

in the record, 46 received no advertising allowances in either
1962 or 1963. Between 26 an,! 27 of the non-favored customers
purchased over $2 000 from David Crystal in 1962 and 1963 , and
the three largest of these bought over $10,000 from this supplier
in each of these two years. David Crystal's own recorc1s reflecting
total sales and allowances paid to rcspondent and other customers
in the "'ew York and Washington areas indicate total advertising
payments to respondents of $13,961 in 1962 and $15, 578 in 1963.
With the exception of one other customer in 1962, respondent

received the largest proportion of advertising allowances of any

of David Crystal' s customers in these two areas (CX 450 A-B).
Set forth below is a table showing David Crystal' s sales to those
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customers to whom it paid advertising allowances in 1962 or 1963
and the ratio of such allowances to total sales.

Ratio of Allowances to Sales (David Crystal)

1962 1963

Sales Ratio Sales Ratio

Best & Co. --- $341, 496 1% 0 $308,742 0 % 

New York Area
Abercrombie & Fitch 13,767 76, 136
B. Altman & Co. 143 376 1.3 174 002
L. Bamberger Co. "- 12, 278 1.2 837
Bergdorf Goodman 225, 101 107, 446
Bloomingdales 503 408
Bonwit Teller 53,418 1.3 79, 677 1.2
De Pinna 33,220 14, 192 1.6
Hahne & Co. 961 216 0.4
Henri Bendel - 798 1.6 13, 424
Liz Landau 288 582 1.3
Lord & Taylor 97, 252 122 885
Martin Trencher 2,105 1.4 248
Peck & Peck -- 166 634 198 863
Saks 5th Avenue - 167 452 197,621

Washington Area
Julius Garfinckel - 100, 774 97, 660

29. Of the nonfavored customers who testified in this proceed-
ing, three were located in the New York area and two in the
Washington , D. , area. One of these received an advertising
allowance from David Crystal , but the amount was proportionately
smaller than the allowances paid to respondent. The other custom-
ers received no advertising allowances from David Crystal. The
customer receiving an advertising allowance was l\1artin Trencher
Inc., which operates a ladies ' ready- to-wear shop in Garden City,
Long Island, about four blocks from respondent's branch store
in Garden City. Many of its customers have charge accounts with
respondent. Trencher s sales in 1962 and 1963 were between
$450 000 and $500 000, and it expended approximately $15 000
for newspaper, direct mail and radio advertising (Tr. 2305-2309).
As indicated in the above table, its purchases from David Crystal
were $2 105 and 31 248 in 1962 and 1963 , respectively. It received
advertising allowances of 830 and $27 i!l each of these years.
Trencher was permitted to advertise David Crystal' s products
once a year , based on the formula above referred to , of 50

...-

9 Based on the figUres of advertising allowances reflected in respondent' s rer.ords, the above
ratio figures for respondent would be 2. 8% for 196Z and 4. 1% fo)' 1963.
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dress or one-half the cost of newspaper advertisement (Tr. 2342,
3051).

30. One of the New York area customers which received no
advertising a1lowances from David Crystal was Margaret Stevens
Ltd. Stevens operated a women s specialty shop in Woodmere
Long Island , about 15 minutes' drive from respondent's branch
store in Garden City. Many of its customers shopped in Manhattan.
Its annual sales were approximately $185 000. Its purchases from
David Crystal were $2 299 in 1962 and $2 074 in 1963 , the orders
therefor being placed as soon as the 1ine was available for inspec-

tion. Stevens was never offered any advertising a1lowances by

David Crysta1. It expended approximately $1 000 for advertising

in 1962 and 1963, consisting of fashion shows and advertisements
in local newspapers (Tr. 2203-2211).

31. The other New York area nonfavored retailer was Wiliam
Gengare1ly, Inc. , which operates a women s specialty shop in

Greenwich, Connecticut. Gengarelly s customers come from an
area which includes the communities in which respondent's branch
stores in Stamford, Connecticut, and White Plains , New York
are located. Some of its customers commute to New York City
to shop (Tr. 2018-2019). Gengarelly s sales were approximately
$150 000 and its purchases from David Crystal were $1 669 and

052 in 1962 and 1963 , respectively. Its expenditures for adver-
tising were approximately $5,000 (CX 450-F; Tr. 2022). It was
not offered any advertising allowances by David Crystal in 1962
and 1963. If such a1lowances had been offered , they would have
been accepted. During an earlier period Gengarelly was offered
an a1lowance by Crystal , which it accepted, to advertise the brand
name of a fabric whose manufacturer had supp1ied funds to
Crystal for that purpose (Tr. 2024-2027).

32. One of the nonfavored customers in the Washington, D.C.,
area was Lewis & Thomas Saltz , which operates two stores in
the District of Columbia, one carrying men s and women s apparel
and the other only men s apparel. Its stores are within commuting
distance of respondent's two Washington area stores. Saltz ' sales
volume is in excess of $1 mi1lion , about 10 j( of which is ladies
apparel. Its advertising expenditures are approximately 

its sales , and include both newspaper and direct mail advertising.
Sa1tz engages in cooperative advertising with a number of its
suppliers. Its purchases from David Crystal in 1962 and 1963
were $2 563 and $2,277, respectively, on which it received no
advertising a1lowances (Tr. 2852-2856 , 2862-2865; CX 450-G) .

33. The other nonfavored customer in the Washington , D.
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area was Tweeds 'n Things , Inc. , which operates a women s sports-
wear shop in Chevy Chase , Maryland , about three miles north of
respondent' s branch store in the District of Columbia. Its sales in
1962 and I963 were between $350 000 and $400 000, and it
expended between $42 000 and $48 000 for advertising, including
newspapers, magazines and direct mail advertising. Its purchases
from David Crystal in 1962 and 1963 were $2 819 and $2 522
respectively. It was never offered any advertising allowances by
David Crystal , except on a single occasion when the latter offered
it an allowance to be paid for by the fabric maker. It did not avail
itself of this allowance since it was its policy to advertise a
garment and not the fabric (Tr. 2429-2437, 2440-2441; CX
450-G) .

34. The record discloses that in 1962 and 1963 three of the
above-mentioned nonfavored customers (Gengarelly, Trencher and
Tweeds 'n Things) purchased from David Crystal one or more
styles which were identical to those cooperatively advertised by
respondent. ln most instances the merchandise was delivered to
the nonfavored customers in reasonable proximity to the time it
was delivered to and advertised by respondent. It would unduly
prolong this decision to discuss each of the six transactions where
this occurred. However , illustrative thereof is that involving Style
:# 6914. This style was advertised in respondent' s Resort Booklet
in 1963. It purchased 116 garments of the style, which were
delivered between October and December 1963. Tweeds 'n Things
purchased three garments , which were delivered in December 1963
(CX 361).

(3) Haymaker Sports , Inc.
35. As previously mentioned , Haymaker is owned by the same

interests that control David Crystal. It manufactures women
separates, consisting of slacks, shorts, blouses and sweaters.
Haymaker s sales are approximately $3 /" milion annually. Its
offce and plant locations are the same as David Crystal' s. Its
garments, like those of David Crystal , are produced and sold on a
seasonal basis. It produces approximately 500 styles each year.
Its garments are sold throughout the United States (Tr. 1387-

1391) .
36. Haymaker had no formal advertising plan during the period

at issue. Unlike David Crystal , it had no policy of contributing to
newspaper advertising on the basis of a 50-50 sharing of cost or
506 a garment. Its contributions to advertising by its customers
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were frequently made in response to requests from the customers
and were on an individual1y negotiated basis (Tr. 1400-1401).
37. According to the figures compiled from respondent'

records, Haymaker contributed to six advertisements by re-
spondent in 1962 , for a total of $6 695 , and to five advertisements
in I963 for a total of $3 435. These advertisements were princi-
pal1y in catalogs and brochures issued by respondent seasonal1y
(CX 8 A-B). Of the 46 Haymaker customers in the New York
and Washington areas as to which there is evidence in the record
37 received no advertising al10wances in either 1962 or 1963.
Between 24 and 25 of the latter made purchases of $2,000 or more.
The purchases of the three largest of these ranged from $18 000
to $31 000. Haymaker s own records indicate the payment of
advertising al10wances to respondent of $5 895 in 1962 and $3 035
in 1963, which is somewhat less than the totals reflected in re-
spondent' s records (CX 451 A-C). Set forth below is a table
showing Haymaker s sales to those customers to whom it paid
advertising allowances in 1962 or 1963, and the ratio of such
allowances to total sales.

Ratio of Allowances to Sales (Haymaker)

--- -.- --- ------

1952 1963

Sales Ratio Sa1e Ratio

.,-

Best & Co. - -- $130 897 $98,933 1%)0
New York Area,

Abercrombie & Fitch 36,391 103,332 0.4
Altman -- 691 77, 547

Bergdorf Goodman 28, 992 14. 17, 898 25.
Bonwit Teller 722 19,238
De Pinna 38, 094 19, 712
Malbe Shoes 040 111
Peck & Peck 776 107,830
Saks 5th Avenue 30,795 1.6 56,752

Washington A rea
Julius Garfinckel - 58,026 609 1.0

-- -

38. There were two nonfavored customers who testified in this
proceeding, one from the New York area and one from the Wash-
ington area. These were Margaret Stevens and Tweeds ' n Things,
the locations and operations of which have been previously
described in paragraphs 30 and 33, supra. Margaret Stevens
purchases from Haymaker were $1 216 in 1962 and $1 263 in 1963.

10 Based on the figures compiJed from Tcspondent'H records , of allowances
Haymaker , the above ratios would be 5.1% in 1962 and 3.4% in 1963,

received from



444 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 72 F.

Tweeds 'n Things ' purchases were $13 849 in 1962 and $11 52I in
1963 (CX 451-C). Keither of these customers received any adver-
tising allowances from Haymaker , nor were they offered any by
that supplier (Tr. 2209 , 2443). The owner of Tweeds ' n Things
discussed advertising allowances with a representative of Hay-

maker on several occasions between 1960 and 1963 , and was told
no such allowances were available. In 1962 the store advertised
Haymaker products in New Yorker magazine and in a brochure
but received no contribution from the supplier (Tr. 2442-2448;
CX 461). Since the record contains no copies of Haymaker s in-
voices, it cannot be determined whether any of the styles involved
in Haymaker s cooperative advertising with respondent were sold
to Tweeds ' n Things or any of Haymaker s other customers.

(4) Izod, Ltd.
39. As previously noted , Izod is owned by the same interests

that control David Crystal. Izod is a manufacturer and distributor
of men s accessory apparel , including slacks, shirts, sweaters and
socks. It also imports , from France , a knit sport shirt which it
sells under the trade name LaCoste. Izod's offce and plant locations
are identical with those of David Crystal. Its sales are approxi-
mately $4 milion annually. Its garments are produced and sold on
a seasonal basis. It produces approximately 100 different styles
each year (Tr. 1386-1391).

40. Izod's advertising policy is similar to that of Haymaker.
It has no formal advertising plan, but makes some contributions
for cooperative advertising when requested to do so by individual
customers. Such allowances are arranged for on an individually
negotiated basis (Tr. 1400-1401). According to the figures com-

piled from respondent' s records , Izod contributed to three adver-
tisements by respondent in 1962 for a total of $1 000 , and to four
advertisements in 1963 for a total of 83 517. Such advertisements
involved principally catalogs and other direct mail advertising

issued periodically by respondent (CX 94 A-B).
41. Izod's own records indicate that it made payments and

allowances to respondent for advertising amounting to $2 381 in
1962 and $1.000 in 1963. Of 51 Izod customers in the New York and
\Vashington areas as to which there is evidence in the record , 39
received no advertising allowances in either 1962 or 1963. Twenty-
one of the nonfavored customers made purchases of 82 000 or
more. The three largest of these made purchases ranging from
$15, 000 to $60,000 (CX 452 A-B). Set forth below is a table show-
ing Izod's sales to those customers to which it paid some adver-
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tising allowances in 1962 and 1963, and the ratio of such al-
lowances to total sales.

Ratio of A1Jowance to SaJ!'s (!zod)

- -

Best & Co. --

- -- .--

New York Area
B. Altman --
Bergdorf Goodman
De Pinna -

- --

Lord & Taylor -
::acy s --
Pauljean -
Roger Kent 

"--

Root' s Men s Shop -
F. R. TripIer -
Wallachs --

-- --

Washington Area,
Goldheims --

- --

Julius Garfinckel --
Lewis & Thomas Saltz -

Sale.'

$14 000

25,424
18, 750

233
40,52

282
570
652
406

25, 104
513

190
20,416

576

1962

Ratio Sales

1963

Ratio

3% 1\

1.0

42. Of the nonfavored customers who testified in this pro-
ceeding, one is located in the New York area and two are in the
Washington area. The New York area customer is Bob' s Sports,
Inc. , which operates stores in Stamford and New Canaan, Con-
necticut. Bob's service area includes White Plains , New York , as
well as Stamford, in both of which respondent operates branch
stores. Respondent's store in Stamford is directly across the street
from Bob's store in that community. Some of Bob' s customers shop
and work in New York City, and a number of them have charge
accounts with respondent. Bob's sells both men s and women
sportswear. Its total sales volume in 1962 and 1963 was between
$750 000 and $900 000, of which approximately $300,000 was
women s wear. It advertised in newspapers and on radio , its annual
advertising expenditures being approximately $7 000 (Tr. 1874-
1884). In 1962 and 1963 Bob's purchased men s and women
shirts from Izod. Its total purchases were approximately $5,000 in
each year. It selected approximately 10 to 20 styles from the Izod
line exhibited to it. Bob's periodically advertised Izod's shirts , but
was not offered any advertising allowances by the supplier (Tr.

1919-1925 , 1942-1943; CX 452-A).

16.9% $43 344

11 Based on the figures compiJed from respondent' s :records, of advcrtisinK allowancoes :re-
ceived from hod, its ratio figures wouJd be 7. 1% in UJfj2 find 8.0% in 1963.

1.2

10.

24,192
22, 773

478
898
589
275

270
21, 216
11, 808

1.5 515
488
170

- -
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43. One of the nonfavored customers in the Washington, D.

area is Raleigh Haberdasher , whose main store is located in down-
town Washington and operates branch stores in Chevy Chase and
Wheaton, Maryland. The Chevy Chase store is located on Wis-
consin A venue, about a mile and a half north of respondent's

Washington store on Wisconsin A ven ue. Its downtown store is
located about four and a half miles from respondent' s branch store
in Arlington. Raleigh's draws its customers from the entire Wash-
ington metropolitan area. It carries a broad line of men s and

women s apparel, with approximately two-thirds of its volume

being in men s wear and the balance in women s (Tr. 2803-2806).
Raleigh' s considers itself a competitor of Best in view of the
proximity of their store locations and the fact that they carry
similar merchandise in some of their departments (Tr. 2807).

While Raleigh' s volume of sales was not disclosed , it has in excess
of 50,000 charge customers and expends over $150 000 annually
for advertising. It engages in cooperative advertising with some of
its suppliers which have cooperative advertising programs (Tr.
2807 , 2809 , 2811-2812). Raleigh' s purchases from Izod amounted
to $8, 122 in 1962 and $3,073 in 1963 (CX 454-B). It periodically
advertised Izod products in 1962 and 1963, including advertise-
ments in a Christmas brochure. Izod made no contributions toward
these advertisements (Tr. 2824; CX 467).

44. The other Washington area nonfavored customer was Lewis
& Thomas Saltz , whose location and operations have been described
in paragraph 32 supra. Saltz ' purchases from Izod amounted to

576 in 1962 and $3 170 in 1963 (CX 454-B). As indicated in
the above table , Saltz did receive and advertising allowance from
Izod in 1962, amounting to 2.31" of its purchases. However, it
received no allowance in 1963 , although it sought to obtain one to
advertise Izod' s LaCoste shirt. Within the past year Saltz has
received a formal cooperative advertising plan from Izod and is
using the plan (Tr. 2855-2860).

45. The record discloses that in 1962 and 1963 six of the styles
cooperatively advertised by respondent with Izod were sold to one
or more of the above-mentioned non favored customers. In most

instances the merchandise was delivered to the non favored cus-
tomers in reasonable proximity to the time it was delivered to and
advertised by respondent. It would unduly prolong this decision to
discuss each of the transactions in detail. However , jJustrative
thereof is that involving Style it 2058, This style was advertised
by respondent in June 1962 in its Summer Booklet, and in Decem-
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beT 1962 in its Christmas Booklet (CX 94-A). Respondent re-
ceived 360 garments of this style , deliveries being made each
month from May to December 1962. Bob' s purchased 323 garments
of this style, on which deliveries were made in January, February,
May and December 1962. Lewis & Thomas Saltz purchased 278 of
this style, receiving delivery each month except February and
September. Raleigh' s purchased 240 garments of this style , receiv-
ing delivery each month from March to July and in ='ovember
1962 (CX 363).
(5) Devonb,'ook, Inc.

46. Devonbrook is a manufacturer of women s coats and suits,
including ensembles consisting of jackets, skirts and blouses. Its
products are sold under the brand names Devonbrook , Devonair
and Devon Knit. Its main offce and showroom is located in New
York City, and its garments are manufactured by contractors
located in New York State and New Jersey. The garments are
frequently manufactured after orders have been received from
customerR on the basis of sample garments displayed to them. Its
products are sold to department stores and women s specialty

shops throughout the United States. Deliveries to customers are
made from Devonbrook's ='ew York offce (Tr. 1340-1344).

47. Devonbrook' s products are produced and sold on a seasonal
basis, the principal seasons being spring, summer and fall. It
produces 75 to 80 styles in its coat and suit division , such garments
selling at retail from $40 to $90. There is a substantia! similarity
between garments produced in the various seasons , the principal
difference being in the fabric used (Tr. 1345, 1358 , 1368-1369).
Devonbrook' s entire line was available to all its customers, but
most customers purchased only a limited number of styles. Re-
spondent generally purchased two or three styles each season.
Most other customers purchased more styles, but a lesser number
of garments than those purchased by respondent (Tr. 1358).
Respondent was considered one of Devonbrook' s more substantial
customers (Tr. 1351).

48. Devonbrook has engaged in both institutional and cooper-
ative advertising. The institutional advertising, advertising
featuring Devonbrook's name and products, but not the name of
the individual customer, was found not to be fruitful and has been
largely discontinued. However , it continues to engage in cooper-
ative advertising with customers. In 1962 and 1963 Devonbrook
expended approximately $25 000 for advertising. It had no formal
advertising plan , but waited until it received a request from a
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customer. Advertising a1lowances were negotiated with those

customers whose advertising Devonbrook felt would help promote
its name. In recent years, fo1lowing its signing of a consent order
agreement with the Commission, Devonbrook has adopted a formal
cooperative advertising plan under which customers are offered a
payment of 2'/0 of their purchases to advertise Devonbrook prod-
ucts (Tr. 1345-1349, 1362).

49. From time to time in 1962 and 1963 Devonbrook received
requests to participate in cooperative advertising from re-
spondent' s buyer handling Devonbrook merchandise. The buyer
would select the styles which she wished to advertise and request
a contribution from Devonbrook. The amount of the contribution
requested would vary with the number of styles of Devonbrook

merchandise selected to be advertised. Devonbrook was never
advised that respondent would not make any purchases from it if
it did not participate in cooperative advertising. However , when
respondent bought styles which were not advertised , the quantity
purchased was sma1ler. ,"0 inquiry was made by respondent'
buyer as to whether Devonbrook had a formal advertising plan.
However , when Devonbrook adopted its formal plan in 1965, it
was submited to respondent (Tr. 1353-1360, 1370).

50. According to the figures compiled from respondent' s records
Devonbrook contributed to five advertisements in 1962 for a total
of $7 300, and to four advertisements in 1963 for a total of $6 850.

These contributions a1l involved participation in one of re-

spondent' s catalogs or brochures, except that in one instance it
involved combined participation in a mailer and a fashion maga-
zine (CX 65 A-B). The record does not disclose what contributions
were made by Devonbrook to other customers in 1962. However,

it does appear that in 1963, of 81 customers in the New York and
Washington areas , 72 received no advertising a1lowances. Of these,
28 made purchases of $2 000 or more a year. The three largest
nonfavored customers made purchases ranging from $16 000 to

$86 000. According to Devonbrook's records, its total advertising
payments to respondent in 1963 were $8,400 , resulting in a ratio of
advertising a1lowances to sales of 21'. With one exception, re-
spondent received the highest proportion of allowances of any of
Devonbrook' s customers. Set forth below is a table reflecting
Devonbrook' s sales to those customers to whom it paid advertising
allowances in 1963 and the ratio of such a1lowances to total sales
(CX 447 A-I).
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Ratio of AlIowances to Sa1c3 (Devonbrook)

1!J53

---

SaJes Ratio

--.---

$135, 019 2% 12

349
53,041

336 1.2
333
139 17.

10, 316 1.0

675

322

Best & Co. --

- --

New York Area
B. Altman - --
Bonwit Teller -
De Pinna --
Franklin Simon

J ohn Wanamaker -
Martins --

- -

Peck & Peck --

-- .

Saks Fifth Avenue -

Washington Area
Ju1ius Garfinckel

51. Of the nonfavored customers who testifIed regarding this
supplier, four were located in the New York area and two in the
Washington area. One of the New York area customers is A.
Fields , whose location and operations have been previously de-
scribed in paragraph 21, supm. Fields ' purchases from Devonbrook
in 1963 were $6 883 , on which it was not offered any advertising
allowances by Devonbrook (Tr. 1982; CX 447-C). Another New
York area customer is H. E. Brown & Company, a ladies ' specialty
shop located in Garden City, Long Island , about four blocks from
respondent' s branch store in that community. Brown s sales
amounted to approximately $750 000 annually, and it expended
approximately 5% of that amount for advertising. Brown
purchases from Devonbrook amounted to $3 055 in 1963. It made
its selection from Devonbrook's entire line. Brown was never
offered any advertising allowances by Devonbrook. It considered
itself a competitor of Best since both stores were located in the
same trading area , carried similar merchandise and catered to the
same customers (Tr. 1495-1503; CX 447-B). A third New York
area customer is Pari sette Fashions , Ltd. , located on Fifth Avenue
near 36th Street in Manhattan, south of respondent's main store
on Fifth Avenue at 51st Street. Parisette is a ladies ' specialty shop
drawing its customers from the New York metropolitan area and
nearby Connecticut. Its sales volume in 1962 and 1963 was ap-
proximately 8300 000, and it expended about $3,000 for adver-

12 Based on the aIlowance figure, compiled from respondent's records, the ratio figure wou1i1

be 5.0%.
The record contains no saJes filrres for this customer. However, it did receive an advertis-

ing aIJowancc of 51, 250.
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tising. Its purchases from Devonbrook in 1963 were $2 800 , on
which it was not offered any cooperative advertising allowances

(Tr. 1842-1848). The final New York area customer is Vmage
Set, Inc. , a ladies ' specialty shop in Rego Park, Queens , New York.
Some of its customers work in Manhattan where respondent'
main store is located. Its annual sales were in excess of $350,000
in 1963, and it expended approximately $3 000 for advertising.
Vmage Set' s purchases from Devonbrook in 1963 were $2 135 , for
which it was offered no advertising allowances (Tr. 2127-2130
2138) .

52. The two nonfavored Washington area customers who testi-
fied were Raleigh Haberdasher and Lady Hami1on, Inc. The
location and nature of Raleigh's business has already been de-

scribed at paragraph 43, supm. Raleigh' s purchases from Devon-
brook amounted to $4,384 in 1963 , on which it was not offered any
advertising allowances (Tr. 2811-2814; CX 447-I). The other
Washington area customer, Lady Hami1on, operates a ladies
specialty shop in Arlington , Virginia , approximately one mile from
respondent' s Arlington branch store. Its sales volume in 1963 was
approximately $300,000 and it expended approximately S6 000 for

advertising. Its purchases from Devonbrook amounted to $503 in
1963 , on which it was not offered any advertising allowances (Tr.
2486-2495). Since there are no Devonbrook invoices in the record
it is not possible to determine whether any of the above-mentioned
nonfavored customers purchased styles which were identical to
those on which respondent received advertising allowances from
Devonbrook.

(6) Evan-Picone , Inc.
53. Evan-Picone is a manufacturer of ladies ' sportswear , in-

cluding skirts, blouses, pants, sweaters and jackets. These are
sold under its brand name, Evan-Picone. Its main offce and show-
room is located in New York City, and its manufacturing plant
and warehouse in the State of New Jersey. Its products are sold
to department stores and women s specialty stores throughout the
United States. Sales are made at its New York showroom and by
road salesmen. All shipments to customers are made from its
manufacturing plant or warehouse in the State of New Jersey
(Tr. 646-649).

54. Evan-Picone s garments are produced and sold on a seasonal
basis, the principal seasons being spring, summer , back-to-school
fall , holiday and transition. It produces 150 to 200 styles each
season. Its garments sell , at retail , from $8 to $40. The entire line
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is avai1able to a1l of its customers but no customer purchases the
entire 1ine. Respondent purchased 15 to 20 different styles. Some
customers purchased a greater number of styles, and others a
lesser number (Tr. 651 , 674 , 682).

55. Evan-Picone expended approximately $300,000 for adver-
tising in 1963. Most of this was for institutional advertising. It
did some cooperative advertising with its customers in news-
papers, magazines and direct mail advertisements, but had no
formal cooperative advertising program. Allowances for cooper-
ative advertising were genera1ly limited to customers who re-
quested them, and the granting thereof was limited to those whose
volume of purchases justified it. In addition to making contri-
butions to the direct mail advertising of some of its customers

Evan-Picone supplied its customers with its own mailing pieces
depicting garments which could be utilized by the customers as
mai1 enclosures with their monthly statements to their own
customers (Tr. 652-659, 662 , 675-677 , 687-688).

56. Evan-Picone engaged in cooperative advertising with re-
spondent, which it considered one of its more substantial custom-
ers. Such advertising resulted from requests received , from time
to time, from either the buyer handling its merchandise, or from
respondent' s sales promotion director. The buyer would select the
particular garments or group of garments which she wished to
advertise, and would advise Evan-Picone as to the advertising
medium which was to be used and the amount of the contribution
to be made by the supp1ier. If Evan-Picone saw fit to participate
in the advertisement, it generally accepted the amount of the con-
tribution proposed by respondent. In the case of cooperative ad-

vertising in newspapers , it was the understanding of Evan-Picone
that it was assuming a specific proportion of the cost of the adver-
tisement. However, in the case of respondent's own catalogs and
brochures, Evan-Picone had no idea, nor was it informed , what
proportion of the cost it was assuming. There were some occasions
when Evan-Picone did not participate in cooperative advertising-
after being requested to do so by respondent. When it did partici-
pate, respondent would genera1ly purchase substantial quantities
of the merchandise to be advertised. Evan-Picone did not advise
respondent, nor did the latter inquire , whether it had a formal
cooperative advertising program (Tr. 659-674 , 686-687, 692).

57. In 1963 Evan-Picone participated in eight cooperative ad-

vertisements with respondent, the total amount of its contributions
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being between $11 400 and $11 600 (CX 75 , 422-A).14 Most of
these contributions involved participation in one of respondent's

catalogs or brochures. Of Evan-Picone s 75 customers in the New
York and Washington areas as to which there is evidence in the
record, 64 received no advertising allowances from it in 1963. Of
these whol1y disfavored customers , al1 but one purchased at least

000 worth of merchandise from it, and the three largest custom-
ers made purchases of between $142 000 and $376 000. Set forth

below is a table showing the annual sales to those customers who
received some advertising allowance from Evan-Picone in 1963
and the ratio of such al10wances to total sales (CX 422 A-G) .

Ratio of AlJowance to SalcH (Evan-Picone)

- -

196;-\

Sales Ratio

$406 283

209,200
155, 729 0.4

63, 413 0.4
116

129 519
110, 008
369 237

354 0.4

297
29, 366

159,750

Best & Co. -
New York Area

Bloomingdale
Bomvit Teller -
Hahne & Co.
Martins -- - -
Peck & Peck
Plymouth Shops -
Saks Fifth Avenue -
Seymour Company

Washington A rea
Casual Corner -
Frank R. J elleff -- --
Woodward & Lothrop

58. Of the nonfavored customers who testified in this proceed-

ing, four were located in the New York area and four in the Wash-
ington, D. , area. The New York area customers include Bob'
Sports, Inc. and Pari sette Fashions, Ltd. , whose respective loca-
tions and operations have previously been described in paragraphs
42 and 52 supra. Bob' s purchases from Evan-Picone, which were
selected from its entire line , amounted to $8 337 in 1963. It did not
receive from, nor was it offered any advertising allowances by,

Evan-Picone (Tr. 1904-1905; CX 422-G). Pari sette s purchases
from Evan-Picone , which were seJected from its entire line , ranged
from 31200 to $1800. It was never offered any advertising allow-
ances by Evan-Picone (Tr. 1848-1852).

11 Figures based principaJJ)' on resjJondent s records indicate he total t() LJe 11, 502, Evan-
Picone s record8 indicate total advertisin" allowances to resPoI:den: of S11 402. This slight dif-
ference has no e!Tect On the ratio figure in the table which follows
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59. Another New York area nonfavored customer is R. J. Goerke
Co. , a department store , with branches in Elizabeth and Plainfield
New Jersey. A number of its customers work in New York City
and have charge accounts with respondent. Goerke s Plainfield

store is located about two miles from one of respondent' s branch
stores. Goerke s annual sales are approximately $8 600, 000 and its
expenditures for advertising are approximately $28 000 (Tr. 1650-
1654). In 1963 its purchases from Evan- Picone , which were made
from the latter s entire line , amounted to $12 781 (CX 422-G).
Goerke never received from , nor was offered any advertising al-
lowances by, Evan-Picone. In 1962 and 1963 its sportswear buyer
requested an advertising allowance from Evan-Picone, but was
advised that the supplier did not have a cooperative advertising

program. Goerke subsequently advertised one of Evan-Picone
products in a newspaper advertisement , but received no contribu-
tion from the supplier (Tr. 1663-1665, 1668-1669). The fourth
New York area customer is Knitwear Shoppe , a ladies ' specialty
store located in Hackensack , New Jersey, about a mile from re-
spondent' s branch store in River Edge ew Jersey. Knitwear
sales volume in 1962 and 1963 was approximately $300, 000 and its
expenditures for advertising were between $5 000 and $6, 000.
Knitwear s purchases from Evan-Picone were $11 145 in 1963. Its
purchases were selected from Evan-Picone s entire line. It was
never offered by, nor did it receive any advertising allowances
from, Evan-Picone. Knitwear periodically requested advertising
alIowances from Evan-Picone , but was advised that the supplier
did not have any cooperative advertising program. Knitwear did
use mail  enclosures obtained from Evan-Picone , but it had to pay
for these (Tr. 1758 , 1766-1769 , 1771-1779; CX 422-G).

60. Three of the Washington area nonfavored customers are

Tweeds 'n Things, Raleigh's and Lady Hamilton , whose respective
locations and operations have previously been described in para-
graphs 33, 43 and 52 sup"',. Tweeds 'n Things ' purchases from
Evan-Picone amounted to $10 278 in 1963, on which it did not
receive nor was it offered any advertising allowances. Prior to
1963 the store requested advertising allowances, but was advised

that the supplier did not give out any advertising money (Tr.
2438; CX 422-G). Raleigh's purchases from Evan-Picone in 196:1
were $46 118 , on which it received no advertising allowances.
Raleigh' s advertised Evan-Picone products. hy name. in both
1962 and 1963, but received no contributions from the supplier
(CX 463, 464; Tr. 2813 , 2815). Lady Hamilton s purchases from
Evan-Picone in 1963 amounted to $6 750 , on which it received no
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advertising allowances. This customer displayed Evan-Picone
merchandise in fashion shows conducted by it, but received no con-
tribution toward the cost thereof (Tr. 2486, 2506, 2513). The

fourth Washington-area nonfavored customer is Hayman s which
operates a main store and four branches in Alexandria and Arling-
ton , Virginia. Two of the stores are located within four mi1es of
respondent' s branch store in Arlington , Virginia. Hayman s sales

were in excess of $1 mjjion annually in 1962 and 1963, and it ex-
pended approximately $48,000 for advertising. The record does not
disclose the volume of its purchases from Evan-Picone in 1963.
However it received no advertising allowances from the supplier
although it periodically requested them (Tr. 3005-3012 , 3015).

61. The record disc10ses that in 1963 five of the styles coopera-

tively advertised by respondent with Evan-Picone were sold to one
or more of the above-named nonfavored customers. In each in-
stance the merchandise was delivered to the nonfavored customers
in reasonable proximity to the time it was delivered to and ad-

vertised by respondent. Ilustrative of such transactions is that
involving Style # 3209 , which was advertised by respondent in its
Fall Adu1t Catalog in 1963. Respondent purchased 341 garments of
this style , receiving delivery thereof in June and August 1963.
The same style was purchased by Goerke , Knitwear Shoppe , Ra-
leigh , Tweeds 'n Things and Lady Hamilon. The quantities pur-
chased by these customers varied from 3 to 23 , and deliveries

thereof were made at various times between June and September
1963 (CX 362).

(7) Juniorite , Inc.
62. Juniorite is a manufacturer of junior sportswear and

dresses , which it sells under the brand names Juniorite and Miss
Juniorite. Its offce and showroom is located in New York City.
Its garments are manufactured by contractors located in the States
of Pennsylvania and New York , and are shipped to customers from
a warehouse in Xew York State. Its annual sales in 1962 and 1963
were $7.5 to $9.5 million. Its products are sold to department
stores and women s specialty shops throughout the l:nited States.
Sales are made from the showroom in New York and through
traveling salesmen (Tr. 872-875 , 935).

63. The Juniorite line is produced and sold on a seasonal basis
the principal seasons being spring, summer, fall , winter-holiday
and trans-season (Tr. 927-928). It produces approximately 75 to
100 different styles , which vary according to fabric , pattern and
trim , and range in price from $30 a dozen to 8150 a dozen at whole-



BEST & CO. INC. 455

422 Initial Decision

sale. Its entire 1ine is available to all of its customers, but no
customer purchases the entire 1ine. The average customer pur-
chases 5 to 20 different styles. Respondent was one of its largest
customers , in terms of both the number of styles and quantity of
garments purchased (Tr. 875A , 894-895).

64. Juniorite advertises its products through its own institu-
tional advertising and by cooperative advertising with customers.
Its annual advertising expenditures are between 1 ;:: and 1.5 % of
its sales volume (Tr. 878-881). Prior to 1962 Juniorite had no
formal cooperative advertising plan, but did participate in co-

operative advertising with certain of its larger customers, in-

cluding respondent. In 1962 it put into effect a formal plan under
which it undertook to pay 50;:, (with certain stated exceptions)
of the net cost of the customer s newspaper advertising devoted
exclusively to J uniorite merchandise (or a Jesser percentage if
Juniorite was featured with other merchandise), not to exceed

311 % of the customer s purchases of J uniorite merchandise during
the calendar year (CX 374; Tr. 880-882). Following the entry of
a Commission consent order against Juniorite , this plan was su-
perseded on July 1 , 1963 , by a similar plan which extended the pro-
gram to national magazine advertising, in addition to newspaper
advertising, and changed the base period for computing the
31; % to a semi-annual one (CX 375; Tr. 882). Both plans were in
writing and were distributed to Juniorite s customers by its sales-
men (CX 432 B-C; Tr. 887-888).

65. During 1962 and 1963 Juniorite engaged in cooperative ad-
vertising with respondent. Copies of J uniorite s cooperative ad-

vertising plans were sent to respondent along with J uniorite
other customers (Tr. 887-888 , 921). However, most of the co-
operative advertising with respondent was not pursuant to the
plans , but involved participation in catalogs , brochures and other
direct mail advertising, which were not covered by the plans.
Arrangements for Juniorite s participation in such advertising

were made by respondent' s buyer hand1ing Juniorite merchandise.
The buyer generally approached Juniorite at the beginning of a
season and requested it to participate in one of respondent' s forth-
coming catalogs or other advertisements. The buyer and a Juniorite
representative would select a style or styles from ,Juniorite s line

which would be appropriate for advertising, and the buyer would
advise Juniorite what its cost of the portion of the advertisement
devoted to its products would be. Occasionally, J uniorite would
participate in a newspaper advertisement with respondent, the
medium to be used and the amount of Juniorite s contribution
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being determined by the buyer. Juniorite was not aware of what
portion of the cost of the advertisements it was paying (Tr. 891-
894) .

66. Juniorite participated in 12 advertisements with respondent
in 1962 and in 8 in I963. With the exception of three contributions
to newspaper advertisements in 1962, Juniorite s participation

involved contributions to respondent' s catalogs or other direct mail
advertisements (CX 102 A-C). In the case of two of the newspaper
advertisements in 1962 , Juniorite s contribution amounted to ap-
proximately 100' ;7 of the space costs." Juniorite s total contribu-
tions to respondent for advertising were $11 216 in 1962 and

050 in 1963. Of Juniorite s 48 customers in the Kew York and
Washington areas as to which there is evidence in the record , 30
received no advertising allowances in 1962 or 1963. The ratios of
allowances paid to respondent, 6. 5 'X in 1962 and 5.8 % in 1963
exceeded the 3. 5% called for under Juniorite s plans and exceeded

the ratio of allowances paid to all other customers in the New York
and Washington areas as to which there is evidence in the record
(CX 468 A-B). Set forth below is a table showing the ratios of
advertising allowances to sales for those customers in the New
York and Washington areas to whom Juniorite paid advertising
allowances in either 1962 or 1963. (Page 457.

67. Of the nonfavored customers who testified regarding this
supplier, three are located in the New York area and one in the
Washington area. The New York area customers include D. W.
Rogers, and Knitwear Shoppe , whose respective locations and
operations have previously been described in paragraphs 22 and

, ""pm. Rogers ' purchases from Juniorite amounted to $2 065
in 1962 , and $1 016 in 1963 (CX 468-A). Although Rogers peri-
odically advertised J uniorite merchandise , it was not offered any
advertising allowances by this supplier (Tr. 1453). Knitwear

Shoppe s purchases from Juniorite amounted to $572 in 1963 , its

1962 volume being missing from Juniorite s records (CX 468-A).
Knitwear received a copy of the Juniorite advertising program in
May 1963, but did not advertise cooperatively with the supplier
because it was too expensive (Tr. 1785-1786). The third New
Yark area customer is Dorell Casuals, a ladies ' sportswear shop
located in Greenwich Village , Kew York. It serves customers from

1;, ,Juniorite wntribution of $1 H20.80 to an adl'ertbenwnt in The. New York Times was IlID'
of the space cost of such advertisement (CX 104). It. aJso cuntributed S995. 60 to an advertise-
ment in the Herald Tribune , containing: the same number of lines as the Ti'11C advertisclwmt
(CX IO. ). \VhiIe the recora d"e5 nut indicate the space cost uf the former ,.averti ement
evidenee of other ad"el'tisement this paper j",Jicatt- a rate of 65 1! a Hne (CX ;1G, , 5
3iJH). On the basi of lines , the total space cost wO\ild be 8969.40.
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Ratio of Allowances to Sales (.Juniorite)

Best & CO'n --

- -

New York Area
Abraham & Strauss -
B. Altman --
Bambergers --
Bloomingdales -
Bon"wit Teller -
Franklin Simon

Genungs -
B. Gertz -
GimbeJs --
Hahne & Co. --
Lord & Taylor
Martins --
Saks Fifth Avenue -

Saks 34th Street
Sterns --

Washington A 1'
Hecht Co. -

-- 

S. Kann Sons Co. -
Lansburgh' s -

Sales Sales Ratio

1962

-- -

Ratio

457

196.

16 Tr.e above ratio figures are computed from Juniorite
$8, 250 in advertising aJJowanccs which respondent s records

above ratio figure wouJd be 5. 3%.

$171 654

635
979
512

76,044
267
892

11, 513
33,152
40, 772

831
147
111
371

15,24S
554

099
11,401

884

$154 830

065
96, 944
;)8 099
64, 645

553
42, 558
29,040

877
:U7

12, 111
386
209
622
472

63, 469

975
24, 505
35, 650

8% 10

1.9

1.0

1.4

1.6

various parts of New York City and a number of its customers shop
on Fifth Avenue. DoreJI' s annual sales volume in 1962 and 1963
was approximately $200 000. Its purchases from .Juniorite
amounted to $9 804 in 1963. While its 1962 record of purchases was
missing from .J uniorite s files, the amount was estimated to be
between $4 000 and $5 000. DoreJI does some direct mail advertis-

ing, but engages in no newspaper or magazine advertising be-
cause of the expense. It was never offered any advertising alIo,v-
ances by .Juniorite , although it advertised the supplier s products
in brochures (Tr. 2084-2101; ex 468 B).

68. The single Washington area customer to testify regarding
this supplier is Style Shops , which operates ladies ' sportswear
stores in Fairfax and FaJIs Church , Virginia. The latter store is
approximately five miles from respondent's Arlington branch.

Style Shops ' annual sales in 1962 and 1963 were between $200 000
and $256 000, and it spent 34 328 for advertising in 1962 and

$2,013 in 1963. Style Shops ' purchases from .Juniorite amounted
to $5 326 in 1962, the record containing no evidence as to the

records. Ha ed on the figl1re of
indicate it received in 19(); , the
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amount purchased in 1963. The store advertised Juniorite mer-
chandise in its radio advertising, but received no advertising al-
lowances from J uniorite , although it informed the latter s repre-
sentative it was advertising such merchandise. Style Shops used
bil enclosures supplied by Juniorite , but paid for these. While it
received advertising mats from J uniorite for which there was no
charge, it did not use such mats (Tr. 2577-2599 , 2635 , 2643).

69. The record discloses that in I962 and 1963 four of the styles
cooperatively advertised by respondent with J uniorite were sold to
Dorell Casuals and/or D. W. Rogers. In each instance the mer-

chandise was delivered to the nonfavored customer in reasonable
proximity to the time it was delivered to and advertised by respond-
ent. Ilustrative of such transactions is that involving Style #511
which was advertised by respondent in January 1962 in its January
Mailer and in The Kew York Times and the Herald Tribune (CX
102-A). Respondent purchased 445 garments, which were de-
livered in January and February 1962. Dorell Casuals purchased
298 garments of the same style number, taking delivery in each
month from January to June (CX 364).

(8) Lynne Manufacturing Company
70. Lynne is a manufacturer of ladies ' dresses , with an offce

and showroom located in New York City. Its products are sold
under the brand name "Matti of Lynne." It operates a manufactur-
ing plant in New York City and utilizes contractors in New York
and New Jersey. Its products are sold to department stores and
ladies ' specialty shops throughout the Lnited States. Shipments to
customers are made from its plant in New York. Most sales are
made from the showroom in Xew York. Its annual sales in 1962
and 1963 were approximately $2 million (Tr. 781 785).
71. Lynne s line is produced and sold on a seasonal basis , the

principal seasons being spring, summer , fall , holiday and cruise.
It produces approximately 70 different styles (varying according
to fabric and design), of which only about 30 are sold in any
quantity. Its entire line is available to all customers , but no cus-
tomer purchases the entire line. The average customer purchases
about 20 styles. Respondent generally purchased about 6 styles,
but its volume of purchases was greater than that of other cus-
tomers. The garments were generally manufactured after selec-
tions from samples had been made (Tr. 785-788, 795 , 805-806, 809
815-816) .

72. Lynne does no institutional advertising and has no ad-
vertising budget. Such advertising as it does is principally co-
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operative advertising with certain of its customers. Lynne had no
formal cooperative advertising plan in 1962 or 1963. Advertising

alIowances were granted , on a selective basis , to individual custom-
ers requesting such allowances. The advertising medium to be used
was suggested by the customer. The amount of the payment was
not based on any formula such as the cost of the advertising or the
amount of purchases. Lynne merely "played it by ear" (Tr. 792-
794 , 812 , 824).

73. Respondent was Lynne s most important customer, ac-
counting for approximately 15)( of Lynne s volume. Lynne "relied
principally on the Best & Company advertising to be our showc
case (Tr. 792, 795). Requests to participate in cooperative
advertising with respondent originated with the latter s buyer
handling Lynne merchandise. Most of the cooperative advertising
with respondent involved the latter s catalogs or other direct mail

advertising. The Lynne representative , being aware of when these
booklets would be issued , would meet with the buyer to allow her
to select those styles which she wanted to feature in a forthcoming
booklet. The amount of Lynne s contribution was suggested by
respondent' s buyer or its sales promotion director. This was gen-
erally accepted by Lynne , although it might sometimes suggest a
Jess expensive type of advertising. Lynne had no idea what propor-
tion of the cost of the advertisements it was bearing, relying
mostly on faith" that it was paying a proper amount (Tr. 803).

Its contributions were not related to the size of respondent'
orders. Such orders were placed after the styles to be advertised
had been selected. Respondent's purchases from Lynne were
limited almost entirely to the styles which were to be advertised
(Tr. 796-808).

74. In 1962 Lynne contributed to eight advertisements with re-
spondent and in 1963 to nine. Most of these advertisements in-
volved respondent' s catalogs , brochures or other direct mail adver-
tising. However, there were also several magazine advertisements
(including Harper s Bazaar and Vogue) and three advertisements
in The :\ew York Times (CX 123 A-B). The record does not dis-
close what proportion of the cost of the magazine advertisements
Lynne paid. However , its contributions to The :\ew York Times
advertisements amounted to two-thirds of respondent's costs on
two of the advertisements and over three-fourths of the cost on a
third (CX 134 , 135, 138). According to the figures compiled from
respondent's records , Lynne s total contributions to respondent'

advertising amounted to 313 725 in 1962, and $17 777 in 1963
(CX 123 A-B). Lynne s own records indicate its contributions
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were $14 850 in 1962 , and $15 627 in 1963 (CX 429-A). With the
exception of one customer in 1962 , Lynne s contributions to re-
spondent were proportionately higher than those paid to any other
customer in the New York and Washington areas. Set forth below
is a table comparing the ratio of advertising allowances to sales for
all customers in the K ew York and Washington areas to whom
Lynne paid any allowances in 1962 or 1963 (CX 429 A-F).

Ratio of Allowance to Sales (Lynne M' fg.

1962 1963

Sales Ratio Sales Ratio

- -

Best&Co.-- $370 063 01jr $235, 725 60/J7
l'v' York Area

Bloomingda1e 7,491 48,530
Bomvit Teller - 713 275
Hahne & Co. -- - 021 245
Saks Fifth Avenue 156 617 1.9 337

Washington Area
Julius Garfinckel 915 1.5

75. Of Lynne s 61 customers in the New York and Washington
areas as to which there is evidence in the record, 56 received no

advertising allowances in either 1962 or 1963. Of the nonfavored
customers , 9 in 1962 and 15 in 1963 made purchases of $2 000 or
more. The three largest of thesc made purchases ranging from
about $10 000 to $80 000 (CX 429 A-F). Of the nonfavored
customers who testified with respect to this supplier, one was
located in the New York area and one in the Washington , D.

area.
76. The New York area customer which received no advertising

allowances from Lynne is Feller , a women s specialty store in

South Orange , New Jersey, located about two miles from re-
spondent' s branch store in East Orange. Feller s draws its custom-
ers principally from suburban Essex County, but has a number
of customers who work and shop in :l1anhattan. Some of its
customers have charge accounts at the Fifth Avcnue stores , in-

cluding respondent' s. Feller s annual sales were approximately

S500 000 in 1962 and J 963 , and it spent about $7,500 for adver-

tising (Tr. 1807-1815). Its purchases from Lynne were $2 823 in
J 962, and S2,981 in 1963 , which reprcsented about 12 styles in
Lynne s line (CX 429-B; Tr. 1830). Feller s was not offered any
advertising al1o'vances by Lynne. Had such al!o\vances been made

1, Ba.-ed un the allowance fig".nes compiled frum respondent recol" rh, the above )"atios wO'JIr!
be 3. 7% for l!)(i:! and 7. ;;; for 196
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available to it , Fe1ler s would have used them to advertise Lynne
products since it found that advertising increased its sales (Tr.
1817-1818 , 1841).

77. The Washington area customer which received no adver-
tising a1lowances from Lynne is :YIargy Betts, Inc. , a ladies
specialty shop located in Alexandria, Virginia , about eight miles
from respondent' s branch store in Arlington. Betts draws its
customers from the Washington metropolitan area, including some
from Maryland. Its annual sales were between $150 000 and

$200 000 in 1962 and 196B. It expended about $BOO annua1ly for

advertising (Tr. 2965-2968 , 2974 , 2978). Betts ' purchases from
Lynne amounted to $2 534 in 1962, and S4,825 in 1963 (CX

429-A). It was never offered any advertising a1lowances by LynDe
(Tr. 2970).

78. The record discloses that in 1962 and 196B , 18 of the styles
cooperatively advertised by respondent with Lynne were sold to
Feller s and/or Betts. In most instances the merchandise was de-
livered to the non favored customers in reasonable proximity to the
time it was delivered to and advertised by respondent. Ilustrative
of such transactions is that involving Style # 601, which was ad-
vertised by respondent in both the Co1lege Mailer and Harper
Bazaar in August 1963. Respondent purchased 315 garments of

this style number, receiving delivery thereof between August and
October J 963. Feller s purchased 10 garments of this style number,
receiving delivery in August and I\ovember , and Betts purchased
29 garments , receiving delivery m August and September
(CX 365).
(9) Majestic Specialties , II/c.

79. Majestic is a manufacturer of ladies' sportswear coordi-
nates, including blouses, skirts, sweaters , jackets, shorts and pants.
It maintains an offce and showroom in I\ew York City, and an
offce in Jersey City. Its products are manufactured by contractors
located in various parts of the country, including Pennsylvania,

Ohio , Kentucky, and New York. The garments manufactured for
it are shipped to customers either from its offce in Jersey City or
from a distribution warehouse in Cleveland, Ohio. Its products
are sold to department stores and \vomen s specialty shops

throughout the Uniter! States. Most of its sales are made by roar!
salesmen , although it does some selling at its showroom in Ne\v

York. Its annual ,ales in 1962 and 1968 were in excess of $15
mjJion (Tr. 1057-1060).
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80. The Majestic line is produced and sold on a seasonal basis
the principal seasons being spring, summer , fall and holiday. The
company produces 200 to 250 different styles each season , such
styles varying with the type of garment, pattern, fabric or design.
Majestic s garments range in price from 83. 95 to $25.00 at retail.
Its entire line is available to all of its customers. However , most
customers limit their purchases to between 40/c, and 80/c of the
line (Tr. 1061-1063 , 1074, 1076 , 1081).

81. In 1962 and 1963 Majestic engaged in its own institutional
or "direct" advertising, and in cooperative advertising with
customers. Its advertising budget was between 111" to 2% /0 of
its sales volume. It did not have a formal cooperative advertising
plan at the time , but followed a practice of engaging in cooperative
advertising with so-called "key" accounts in maj or marketing
areas throughout the country. It paid one-half the cost of adver-

tising its products by these customers, up to 2 or 2% /C. of their
purchases from it. In the New York City area , it paid a somewhat
higher percentage to its key accounts because no salesmen s com-
missions were involved in selling to these stores (Tr. 1063-1067).
In addition to contributing toward cooperative advertising to
selected customers , :l1ajestic made available to its customers gen-
erally, advertising mats and, on occasion , statement enclosures and
other forms for promoting the sale of its merchandise (Tr. 1068).
There was no charge for the mats, but the statement enclosures
were generally paid for by the customer (Tr. 1090-1091 , 1097).

82. Respondent was one of Majestic s so-called " key" accounts
in the ew York area. Respondent ranked among Majestic s top

half-dozen volume accounts (Tr. 1068-1068A). It engaged in sub-
stantial cooperative advertising \vith respondent in 1962 and
1963, involving principally contributions to respondent' s direct

mail advertising, but also including a number of contributions
to advertisements in newspapers (mainly, The New York Times)
and some combination advertisements in mailers and fashion maga-
zines. Arrangements to participate in cooperative advertising with
respondent were made with respondent' s buyer purchasing Ma-
jestic s merchandise. The buyer would select from Majestic s entire
line the merchandise which she wished to advertise , subject to

Majestic s approval , and would advise Majestic as to the medium
in which the particular style or styles would be advertised and as
to the amount of Majestic s expected contribution. In the case

of respondent's direct mail advertising, the amount of Majestic
contribution was a flat amount and Majestic was not advised
what portion of the cost of the advertisement it was paying.
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However, based on past experience Majestic was pretty much
aware of the approximate amount of the contribution expected.
In the case of newspaper advertisements , Majestic s contribution
was based on the linage cost (CX 1068A-I073). Majestic under-
stood , in its negotiations with respondent, that " if we didn t co-

operate in the cost of a booklet or magazine promotion , we could
not be included in the particular promotion involved" (Tr. 1087).
Since "the bulk of the merchandise purchased by Best was done
on a basis of its being used in some sort of promotion " Majestic

was aware that if it did not participate in a promotion there
would be a substantial decline in respondent's purchases during
that period (Tr. 1087-1089).

83. :vajestic participated in 23 cooperative advertisements

with respondent in 1962 and in 13 advertisements in 1963, the
total amount of its advertising payments to respondent being
$32 528 and $24, 655 , respectively (CX 141 A-E)." Of :vajestic
12I customers in the New York and Washington areas as to
which there is evidence in the record, 101 received no advertising
allowances in 1962 or 1963. At least 88 of the nonfavored cus-

tomers made purchases from Majestic of $2 000 or more. Three
of these made purchases of between $27,000 and S96,000. The
proportion of advertising allowances paid to respondent by :va-
jestic exceeded that paid to all other customers in the Xew York
and Washington areas. Set forth below is a table comparing the
ratio of advertising allowances to sales for all customers in the
New York and Washington areas who received a contribution
from Majestic in 1962 or 1963 (CX 437 A-M). (Page 464.

84. Of the non favored customers who testified regarding this
supplier , six are located in the New York area and four in the
Washington area. The Kew York area customers include Feller
Goerke, Rogers, and Trencher , whose respective locations and
operations have been previously described in paragraphs 76, 59,

, and 29, supra. Feller s purchases from Majestic were $1, 288
in I962 and $2,882 in 1963 (CX 437-C). It was never offered any
advertising allowances by Majestic (Tr. 1817). Goerke s purchases
from Majestic were $27 298 in 1962 and $24 251 in 1963 (CX
437-E). It was not offered any advertising allowances by Ma-
jestic during 1962 or 1963, although it requested them on a
number of occasions and frequently mentioned Ma.iestic f' name
in its advertising (Tr. 1662 , 1671-1674). Rogers ' purchases from
Majestic were $3 597 , and $3 336 in 1962 and 1963 , respectively

18 The figures compiled from H'5pondent s aml MajeMic' recurd nre in accurd , except for"
rninurdifTcrenceofS8 iT11963.
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Ratio of AilvertJsing- Allowances to S,Jl",s (:Maje tic)

1962

Best & Co. -
New York Area

Abraham & Strauss -
B. Altman --
Bambergers --
Bloomingdales .
Gerdor Corp. -
B. Gertz --

-- - -

Levine Bromley

Liptons -

- -

Lord & Taylor
l\'Iacy
Martins -- -

.--

Plymouth Shops --
Presars Lingerie
Honnie Lynn
Saks Fifth Avenue -

Wanamakcrs
Washington A?'

Joseph Harris -
Lansburgh' s --
Wood\vard & Lothrop

72 F. T.

Hatio SaJes RatioSaks

- -- -

$364, J42

82J
83,249
65, 731

332
647
64J
557
496

425 304
100 782

598
57,406

382
669
326
402

934
740

121 398

$33J, 897

1963

(CX 437-H). It purchased between one-quarter and one-half of
the styles in :llajestic s line. It was not offered any advertising
allowances by Majestic during the period in question, although
it featured Majestic s name and products in advertising. Rogers
did avail itself of advertising mats supplied by Majestic (Tr.
1457-1458). Trencher s purchases from :'lajestic were $3, 061 in
1962 and $4,446 in 1963 (CX 437-J). It was not offered any
advertising allowance by Majestic during this period, although
it advertised the supplier s name and products (Tr. 2327 , 2346
3051) .

85. Among the nonfavored retailers not previously referred
to is Cardinal Shops, Inc. , a women s specialty store, located in
Valley Stream , New York , about 10 minutes drive by automobile
from respondent' s branch store in Garden City. Cardinal's annual
sales were approximately $400 000 in 1962 and 1963 , and it ex-
pended about $3 500 for advertising (Tr. 2143-2146). Its pur-
chases from Majestic were 35,480 in 1962 and $6 988 in 1963
(CX 437 -B). It was never offered any advertising allowances by
Majestic, but would have considered using such allowances had

0.4

0.4

85, 702
104,055
119,458
121 290

47, 112
860

33, 247
24, 103

476 291
96, 471

613
136, 141

8,159
141
599
979

55, 064
39, 975

118 895
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they been offered. Cardinal did cooperatively advertise with other

suppliers which offered it advertising allowances. It received no
mats , mailers or sales aids from Majestic (Tr. 2165-2174). The
last of the New York area nonfavored customers is L. Diamond
Company, a ladies ' specialty store located in Orange , New Jersey,
about seven blocks from respondent' s branch store in East Orange.
Diamond' s annual sales were about $200 000 during the period

in issue, and it expended about $2 000 for advertising (Tr. 1610-

1619). Diamond' s purchases from :vajestic were $7 207 in 1962

and $9 978 in 1963 (CX 437-B). It was never offered any adver-
tising aJ10wances by Majestic. On one occasion Diamond sought
a contribution from Majestic toward a cooperative advertisement

in a Christmas shopper , but was advised that Majestic didn t "

anything like that." Diamond has used :l1ajestic s name in adver-
tising but has received no contributions therefor (Tr. 1617 , 1623-
1628) .

86. Among the non favored customers in the Washington area
is Raleigh Haberdasher, whose operations have previously been
described in paragraph 43, supm. Raleigh' s purchases from
Majestic were $7,924 in 1962 , and $9,434 in 1963 (CX 437-L).
It was not offered any advertising aJ10wances by Majestic (Tr.

2807 , 2813). Another Washington area nonfavored customer is
Dana Robins, Inc. , which operated ladies' specialty stores in
Arlington , Virginia, and on Connecticut A venue in the District
of Columbia. Robins ' Washington , D. , store drew its customers
from the District of Columbia and an adjacent area in Maryland.
Its Arlington store was about 1', miles from respondent's branch
store in Arlington. Robins' annual sales volume was $300,000-
$40P, 000 , and its advertising expenditures were about 3 I: of this

amount. Its purchases from Majestic amounted to $3, 178 in 1962
and $4 656 in 1963 , on which it received no advertising aJ1ow-
ances , although it requested them from Majestic (Tr. 2530-2549,
2564; CX 437-L). A third nonfavored customer is Haber &
Company, which operates a ladies ' apparel store in the District
of Columbia under the name Leeds. Its annual sales were about
$300 000 during the period in question. It advertised in Washing-
ton newspapers and by direct mail. Its purchases from Majestic
(including purchases for three other stores outside the Washing-
ton area) amounted to approximately $50 000 , on which it received
no advertising allowances, although it requested them (Tr. 2717-
2724, 2733-2739 , 2745). The last of the Washington area cus-
tomers is \Vorth' s, Inc. , which operates a \vomen s and men
apparel store in Rockvile , Maryland. a few miles north of re-
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spondent's store in Washington. Worth' s annual sales of women
apparel were $I21 000 in 1962 and $160 000 in 1963. Its expendi-

tures for advertising were between $6,400 and $7 000, of which
three-fourths was for women s wear. Worth's purchases from
Majestic were $3 877 in 1962, and $6 095 in 1963 , on which it
was not offered any advertising al10wances by Majestic (Tr. 2981-

2986; CX 437-M).
87. The record discloses that in 1962 and 1963 over 50 of the

styles which were cooperatively advertised by respondent with
Majestic were sold to one or more of the above-mentioned non-
favored customers. In most instances the merchandise was de-

livered to such customers in reasonable proximity to the time such
styles were delivered to and advertised by respondent. Ilustrative
of such transactions is that involving Style #4030 , which was
advertised by respondent in August 1963 in its College Mailer and
in Glamour magazine. Respondent purchased 650 garments of

this style , which were delivered in July, August and October 1963.
A number of the nonfavored customers purchased quantities
ranging from 6 to 24 , taking delivery in August 1963. Among
the nonfavored customers purchasing this style were Trencher
Goerke , Diamond , Dana Robins , and Worth's (CX 366).
(10) Monet Jewelers

87A. Monet Jewelers is a division of Monocraft Products Co.,
Inc. , with its main offce and showroom located in New York City.
It is a manufacturer of costume jewelry, including necklaces
bracelets, charms, earrings and pins, which it sells under the
brand name "Monet." Its manufacturing plant is located in
Providence , Rhode Island. Its products are sold to department
stores , women s specialty shops and jewelry stores throughout
the United States. Shipments to customers are generally made

from the plant in Providence. Sales to customers are made through
road salesmen and from the showroom in New York. Monet'
annual sales in 1962 and 1963 were approximately $3 milion
(Tr. 371-378).

87B. Many of Monet's products are produced and sold on a
seasonal basis. The principal season is fall , which includes mer-
chandise produced for Christmas. There is also a lesser spring
line and a very small summer line. Monet produces about 50
different items in its line. None of its customers purchases the
entire line , but most purchase about 30 items. The prices of the
different items in :vonet's line range from about $1.50 to $25.
at retail (Tr. 378, 432 , 475 , 494).
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88. Monet engages in both institutional and cooperative ad-
vertising. Its advertising expenditures are planned at the begin-
ning of each season. In 1962 and 1963 its annual expenditures
for advertising were between $130 000 and $140 000, of which
10-1570 was for cooperative advertising. Monet had no formal
cooperative advertising plan in 1962 and 1963. Requests for
cooperative advertising allowances received from customers were
considered on an individual basis. Such proposals were generally
built around "some kind of promotion" suggested by the customer
(Tr. 492). Monet would accede to the request if it thought it
would help sell its merchandise. However, it preferred to rely
on its own institutional advertising in so-called " fashion publi-
cations" such as The C\ew York Sunday Times :Magazine section
and the New Yorker Magazine (Tr. 397-403, 480 , 492-494). In
addition to engaging in institutional and cooperative advertising,
Monet made available to all of its customers advertising mats,
photographs , display racks , and other sales aids (Tr. 420 , 472).

89. From time to time in 1962 and 1963 Monet engaged in
cooperative advertising with respondent, which it considered an
above average or "exceptional" account (Tr. 406, 473). While
respondent' s purchases involved a lesser number of styles than
those purchased by other customers , its volume of purchases in
those styles were much larger than the total purchases of most
other customers. Respondent's purchases from Monet revolved
principally around the styles which were advertised by respondent
(Tr. 414-415, 473). Monet's participation in cooperative adver-
tising with respondent resulted from requests received from the
latter s jewelry buyer. The buyer would select a group of styles
which she thought lent themselves to the type of advertising she
had in mind , and would advise Monet as to the . medium in which
she intended to advertise them and as to the amount of the con-
tribution desired from Monet. Generally, Monet participated when
requested to do so , although it might sometimes try to cut down
on the amount of space it was requested to take and the amount
of its contribution. Monet was not aware of what part of the
cost of a particular advertisement it was contributing to (Tr.

408-409 , 414-418 , 492).
90. Monet contributed to three cooperative advertisements with

respondent in each of the years 1962 and 1963. With the exception
of an advertisement in The 1\ew York Times in 1963 , these involved
contributions to respondent's catalogs , brochures or other dired
mail advertising. In two instances the direct mail advertising \Va.

combined with an advertisement in Glamour Magazine. According
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to the figures compiled from respondent' s records , Monet' s total
advertising payments to respondent were $2 550 in 1962 and

100 in 1963 (CX 188 A-B). Monet's own records indicate total
advertising payments to respondent of $2 250 in 1962 , and $1 600
in 1963 (CX 415 A-B). Monet's payments to respondent were
proportional1y higher than those made to any other customer in
the N ew York and Washington area. Set forth below is a table
comparing the ratio of advertising allowances to sales for aU

customers in the New York and Washington areas to whom Monet
paid any allowances in 1962 or 1963.

Ratio of Allowances to Sales I Monet)

1962 196

SaJes Ratio

Best & Co. - $17,007 13.2% l
New York Area

Arnold Constable 384 1.9
B. Altman - 230
Bonwit Teller - 140
De Pinna -- 10, 187
Lord & Taylor - 45, 767 11.9
Martin s -- - 20,499

Washington Area
Woodward & Lothrop - 554

Sales Ratio

$9, 345 17. 1% )g

23,325
15,341
27,050

131
435

21,047

47, 200

91. Of Monet's 46 customers in the New York and Washington
areas as to which there is evidence in the record , 39 received no
advertising al10wances in either 1962 or 1963. Of these nonfavored
customers, 16 in 1962, and 14 in 1963 made purchases of $2 000
or more from Monet. The purchases of the three largest of these
were between $5,145 and $41 448. Of the nonfavored customers

who testified with respect to this supplier , five were located in the
New York area and three in the Washington area.

92. The New York area customers include A. G. Fields , whose
location and operations have been previously described in para-
graph 21 supra. Fields ' purchases from Monet amounted to
$3,735 in 1962 , and $5, 017 in 1963 (CX 415-A). Fields ' purchases
were selected from Monet' s entire line exhibited in its showroom,
Monet never offered Fields any allowances to advertise its prod-
ucts. Fields did advertise cooperatively with suppliers who made
allowances available to it (Tr, 1991-1992).

93. The largest of the "'ew York area customers to testify is
Plymouth Shops, Inc. , which operates 20 stores in the New York
19 Based on the ligures eompiJed

15. 0% in 1962, and 11.8% in 1963.
from respundent' s records, the above ratios would be
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metropolitan area, seIJing ladies ' apparel and accessories. One of
the stores is located on Fifth Avenue , between 52nd and 53rd
Streets in Manhattan, about one block from respondent's main
store on Fifth A venue. Plymouth also operates several other
stores in the nearby midtown Manhattan area. It also operates a
store in Paramus, K ew Jersey, where one of respondent' s branch
stores is located. Another store is located in Westchester County,
New York, where respondent operates a branch store , and in
Suffolk County, New York , adjacent to Nassau County where
respondent's Garden City branch store is located. Plymouth' s sales
volume in 1962 and 1963 was approximately $8 mi1ion , and it
expended approximately $60 000 for advertising. It advertised
weekly in The New York Sunday Times and almost daily in the
New York World Telegram (Tr. 2350-2355, 2392-2394). Ply-
mouth' s purchases from :l10net amounted to $12 787 in 1962 , and
$15 546 in 1963, making it a comparable customer to respondent
in volume of purchases (CX 415-A). Plymouth's buyer genera11y
purchased 40 different items a year and selected them from
Monet' s entire line. Monet did not offer Plymouth Shops any
advertising aIJowances in either 1962 or 1963. However, in 1964
when the Plymouth buyer requested a cooperative advertising
aIJowance from Monet , she received one (Tr. 2357-2358).

94. Another of the New York area nonfavored customers is
H. N. Drew , Ltd. , of White Plains , New York , which seIJs gloves,
handbags, and costume jewelry. Drew s store is located about
one block from respondent's branch store in White Plains. Its
sales volume was approximately $200 000 in 1962 and 1963
(Tr. 2176-2179). Drew s purchases from Monet amounted to
$4,416 in 1962 and $5 145 in 1963 (CX 415-B). It was never
offered any advertising allowances by :Ionet. On one occasion

when Drew s owner was trying to organize an advertising pro-
gram , he talked to Monet' s salesman ahout receiving advertising
aIJowances and was advised that Monet had no participation
program. Drew did receive photographs and other counter display
material from Monet (Tr. 2182-2184 , 2188).

95. Another New York area non favored customer is Jewels by
Duboff, which operates a group of jewelry stores in New York City
under four corporate names. One of these stores is located on
50th Street in Manhattan, about a block from respondent's main
store. Another store is located on Fifth Avenue near 42nd Street.
and a third store (operated under the name DuBarry Jewel Box)
was located on 42nd Street near Fifth A venue. Duboff's advertising
program consists primarily of window displays since , as a 1'e1a-
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tively small retailer , it cannot afford to advertise in newspapers
regu1arly (Tr. 2259-2270 , 2276). Duboff' s purchases from Monet
amounted to $3,414 in 1962, and $1 527 in 1963 (CX 415-A).
Duboff was never offered any advertising allowances by Monet.
On a number of occasions it requested allowances for window
displays to advertise Monet merchandise , but these requests were
dec1ined unti 1964 , when it received a stand for displaying brace-
lets (Tr. 2275-2276 , 2293).

96. The last of the N ew York area non favored customers is
Levy Brothers , which operates department stores in Elizabeth
and C1iiton, New Jersey, selling ladies ' apparel and accessories.
The E1izabeth store is about ten miles from respondent's branch
store in Watchung, New Jersey, and the Clifton store is about
12 miles from respondent' s branch store in Paramus. Levy s sales

volume was approximately $5 milion in 1962 and 1963. Its annual
expenditures for advertising were approximately $100 000 , ap-

proximately 30% of which was for ladies ' apparel and accessories
(Tr. 2221-2235). Levy s purchases from Monet in 1962 and 1963

were between $6, 000 and $7, 000. It never received any advertising
allowances from Monet , although its buyer requested them on a
number of occasions (Tr. 2241-2244).

97. The largest of the Washington area nonfavored retailers
in terms of volume of purchases from Monet, was Frank R.

Jelleff, Inc. , which sells women s apparel and accessories. Its
main store is located in the District of Columbia and it operates
five branch stores in the Washington metropo1itan area. One of
its branch stores, in Chevy Chase, Maryland, is located about a
mile north of respondent's store in the District of Columbia.

Another branch store is in Arlington , Virginia, about four miles
from respondent' s branch store in Ar1ington. Jelleff' s annual sales
are in excess of $10 million, its actual sales figures not being

revealed for the record. Its expenditures for advertising were

around $350 000, which included advertisements in Washington
newspapers and in its own brochures and other direct mailing
pieces. Over 130,000 copies of its brochures are mailed to its
customer list (Tr. 2650-2659, 2689-2691). Jelleff' s purchases
from Monet were comparable to respondent' , amounting to

$12 630 in 1962 , and $11 , 531 in 1963 (CX 415-A). Jelleff was not
offered any advertising allowances by :Wonet, although it requested

such allowances and advertised Monet products from time to time
(Tr. 2675-2676; CX 462).

98. Another Washington area nonfavored customer is S. Kann
Sons Co. , a department store located in the District of Columbia.
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Kann s also operates a branch store in Arlington, Virginia , about
a mile and a half from respondent's branch store in Arlington.
Kann s sales in 1962 and 1963 were approximately $20 mjJion
and it expended approximately $750 000 for advertising (Tr. 2907-
2911). Kann s purchases from Monet amounted to $3 806 in 1962

and $4 617 in 1963 (CX 415-A). It purchased approximately one-
half the items in Monet' s line. Kann s periodically advertised Monet
products and requested advertising allowances from the supplier
but was not offered any (Tr. 2915-2919).

99. The last of the Washington area customers is Raleigh
Haberdasher , whose location and operations have been previously
described in paragraph 43 supra. Raleigh' s purchases from Monet
amounted to $2 913 in 1962, and $1 800 in 1963 (CX 415-A).
It was never offered any advertising allowances by Monet (Tr.
2808, 2812-2814).

100. The record establishes that in 1962 and 1963 eight of the
styles which were cooperatively advertised by respondent with
Monet were sold to one or more of the above-named nonfavored
customers. In most instances the merchandise was delivered to
the nonfavored customers in reasonable proximity to the time
when it was delivered to and advertised by respondent. Ilustrative
of such transactions is that involving Style #1621 , which was ad-
vertised by respondent in its College Mailer in July 1962 , and in
a Monogram folder in October 1962. Respondent purchased 732
pieces of this style number , which were delivered in June , August
October , and November 1962. Jelleff's purchased 31 pieces of
such style , which were delivered in October 1962. Kann s pur-
chased 17 pieces which were delivered in June and November
1962 (CX 367) .

(11) Pan American Barter Co. , Inc.
101. Pan American is an importer and distributor of watches

and c1ocks. Its main offce and showroom is located in New York
City. Its products are imported from Switzerland, Germany and
France. Some are purchased completely assembled and some are

assembled in the United States. Pan American sells its products
under the brand name "Sheffeld" to department stores, specialty
stores and jewelry stores throughout the L'nited States. Sales are
made mainly by road salesmen, but some sales are made at its
showroom in ew York. Pan American s annual sales volume in
1962 and 1963 was approximately $6-7 mjJion (Tr. 3197-3204).

102. Pan American s products are sold on a seasonal basis , the
three main seasons being spring, summer-fall, and winter. It sells



472 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 72 F.

between 200 and 300 styles in a given season. Many of the styles
are carried over from one season to another. An of its styles are
available to an customers. Respondent purchases about 100 of
the styles sold by Pan American. The average customer purchases
15 to 20 different styles. Pan American s products retail at from
$10. 95 to $30.00 (Tr. 3243-3244 , 3246 , 3250).

103. During 1962 and 1963 Pan American expended between
$200, 000 and $300 000 for advertising its products. It engaged in
both institutional and cooperative advertising (Tr. 3205-3206).
Since at least 1963 Pan American has had a formal cooperative
advertising plan pursuant to which it has offered to participate

on a 50-50 basis/' in newspaper advertising with its customers
its share being limited to "5 % of the dealer s net purchases of

active Sheffeld models at regular prices" during a six-month base
period. The plan was limited to "advertising in daily, weekly or
Sunday newspapers" and specifically excluded advertising in
shopping newspapers, catalogs, direct mail, display pieces or

other forms of advertising" (CX 373 A). Pan American had a
cooperative advertising plan prior to the written plan which went
into effect in 1963 , but the record is unclear as to whether it was
in writing. It was, however, based on a similar formula, 

, "

percent of the ad up to 5 percent of the purchases of the customer
(Tr. 3208-3210). Although there was also some uncertainty as to
how and whether these plans were communicated to customers

the examiner is satisfied that at least the 1963 plan was communi-
cated to Pan American s customers.20 In addition to its contribu-
tions for cooperative advertising, Pan American supplied its cus-
tomers with mats, counter displays and other sales aids. These

aids were available to aU of its customers , including respondent
(Tr. 3254 , 3262) .

104. Pan American has engaged in cooperative advertising
with respondent since 1954. Arrangements for participating in
cooperative advertising were made with respondent' s buyer and/or
sales promotion director. Pan American regularly participated in
respondent' s catalogs or other direct mailers, and frequently co-
operated in newspaper advertising with respondent. It was also
approached by respondent to participate in magazine advertising.
Except for certain newspaper advertising, the advertising medium

o The Pan American offcial who testified was a most reluctant wittH'ss. who,,, original
appearance had to be prmtponed. He was nncertllin how the plan WIIS communicated to
customers, bllt "ima"ine(dJ that the 5ah smen would have had a copy uf the pJan " rTr. 3210 I
Th.. notice attached to the plan wa addressed "To All Dealers " and several of the retailers
who testified ha.d been notified that Pan American had a cooperative arlvertising 11Jan (Tr.
2254 , 2888-2889; ex 373-
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to be used was suggested by respondent. The styles to be adver-
tised were mutually selected by Best and Pan American. Pan
American was expected to pay one-half the space cost of news-
paper advertisements , except for advertisements in The New York
Times in which it was expected to pay the entire cost of the ad-
vertisement. In the case of magazine advertisements , Pan Ameri-
can s contribution was a flat amount fixed by respondent. In only
rare instances did Pan American decJjne to participate in coop-
erative advertising when requested to do so by respondent (Tr.
3215 , 3220-3241 , 3252-3253).

105. Pan American participated in 41 cooperative advertise-
ments with respondent in 1962 , and in 42 advertisements in 1963.
Most of these involved newspaper advertisements, but 10 in 1962,
and 12 in 1963, involved contributions to respondent' s catalogs
brochures or other direct mail advertising (CX 195 A-J). Pan
American s contributions to newspaper advertisements in papers
other than The New York Times were generally 507, of the space
cost, except for one advertisement in the Herald Tribune to which
its contribution was 66% % (CX 197 , 204 , 2I2 , 225 , 230, 232 , 233
238, 240 246 251 , 255, 258 , 261). In the case of The New York

Ratio of Al10wances to Sales (Pan American)

Best & Co. "--

-- -

New York Area
Abraham & Strauss -
B. Altman -

---

Arnold Constable -
Bloomingdales --
Frank1in Simon

Genungs
B. Gertz nu--

-- . . -

Letwinger Jewelers -
Lord & Taylor -
Macy s -
Martins --
Plymouth Shops -
Saks Fifth A venue

Washington Area
Fairfax Dist. Co.

Treasure Trove --
Woodward & Lothrop

1962

SaIl's Ratio SaIl's

$153 325 22.2% $165,477

20, 976 30,030
306 711
547 172

18, 841 932
343 786
172 334

13,526 14,614
977 424
328 319
440 437
889 11,260

52, 300 61,716
53, 118 42,310

581 1.6 611
507 565
107 11, 133

1963

Ratio

19. 3% 

10.

1.2
1.2

1.8

1.5

1 Figures compiled from respondent' s records indicate the receipt of advertising al10wances
from Pan American of 532 833 in 1962 and 829 713 in 1963. Lsing these figures , instead of
Pan American s figures , the above ratios would be 21.4% and 18, 0%, respec;tively,

-..
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Times, Pan American s contributions were generally 100% of
the space and typography costs, except that in the dai1y edition
they were 50 % (CX 198-231, 239, 242 , 245 , 254, 257-272). Pan
American s total payments of advertising allowances to respond-
ent were $34 090 in 1962 , and $31 890 in 1963. Its total payments
to respondent were substantially higher, proportionately, than
those paid to any other customer in the New York and Washington
area. Set forth (p. 473) is a table comparing the ratio of advertising
allowances to sales for all customers in the New York and Wash-
ington areas to whom Pan American paid any advertising allow-
ances in 1962 or 1963 (CX 43 A-H).
106. Of Pan American s 79 customers in the New York and

Washington areas as to which there is evidence in the record, 53
received no advertising allowances from it in either 1962 or 1963.
Of these nonfavored customers , 14 in 1962 and 19 in 1963 made
purchases from Pan American of $2 000 or more. The purchases
of the three largest of these were between $8,700 and $19 000
(CX 438 A-H). Of the nonfavored customers who testified with
respect to this supplier , three were located in the New York area
and four in the Washington , D. , area.

107. The three nonfavored customers in the New York area
include Levy Brothers , H. N. Drew and Jewels by Duboff, whose
respective locations and operations have been previously described
in paragraphs 96, 94 and 95 supra. The record does not disclose
the total amount of Levy s purchases from Pan American. How-
ever , it does appear that it received advertising allowances of
5% from Pan American (Tr. 2247). While it was not a wholly
nonfavored customer, its allowances were less than a fourth of
those paid to respondent. Drew s purchases from Pan American
were $5,166 in 1962 and $6 354 in 1963 (CX 438-F). Although
it made request therefor , it was not paid any advertising allow-
ances by Pan American (Tr. 2179-2182). Duboff's purchases from
Pan American were $3 048 in 1962 and $8,440 in 1963 (CX 438-B).
It was not offered any advertising allowances by Pan American
(Tr. 2278-2280).

108. The Washington area customers include Jelleff's, Lady
Hamilton and Hayman , whose respective locations and operations
have been previously described in paragraphs 97 , 52 and 60, supra.
Jelleff' s generally purchased about two-thirds of Pan American
line. Its purchases from Pan American amounted to $3 326 in
1962, and $3,504 in 1963 (CX 438-F). It was not offered any
advertising allowances by Pan American (Tr. 2677-2678). Lady
Hamilton s purchases from Pan American amounted to $642 in
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1962 and $975 in 1963 (CX 438-G). It was not offered any adver-
tising allowances by Pan American (Tr. 2486-2487, 2497, 2506).
Hayman s purchases from Pan American were $624 in 1962 and
$564 in 1963 (CX 438-G). It was not offered any advertising
allowances by Pan American (Tr. 3014).

109. The last of the Washington area customers is Treasure

Trove, which operates a jewelry and gift shop in downtown
Washington, and also operates the jewelry concession at the
L. Frank store, a ladies ' specialty shop located in downtown
Washington. It draws its customers from the entire Washington
metropoJian area, including the Maryland and Virginia suburbs.
Treasure Trove s annual sales were approximately $100,000 at
its own location , and $60 000 at the L. Frank location. It expended
between $300 and $500 for advertising at the L. Frank location
(Tr. 2882-2887) . Treasure Trove s purchases from Pan American
were $3 507 in 1962 , and $4 565 in 1963 (CX 438-H). Treasure
Trove became aware of Pan American s cooperative advertising
program sometime in 1963 , when it received a copy of the plan.
In the latter part of 1963 it requested and received an allowance
to advertise certain of Pan American s products. Although it
understood it could obtain allowances of up to 5'7 of its purchases
Treasure Trove only sought to advertise on one occasion in 1963,
and Pan American contributed one-half the cost of the advertise-
ment, which amounted to 2. ji- of Treasure Trove s purchases in
that year (Tr. 2888-2889).

109A. The record establishes that in 1962 and 1963 , 40 of the
styles cooperatively advertised by respondent with Pan American
were sold to one or more of the above-mentioned non favored cus-
tomers. In most instances the merchandise was delivered to the
nonfavored customers in reasonable proximity to the time when
it was delivered to and advertised by respondent. Ilustrative of
such transactions is that involving Style #40/6159, which was
advertised by respondent in The K ew York Times in March and
April 1962 , in the New York Herald Tribune in May 1962, and
in respondent's Fall and Winter Catalog 1962 (CX 195 A-C).
Respondent purchased 494 pieces of this style during the year
taking delivery on various dates throughout the year , including
March through June and August through December. Drew pur-

chased 18 pieces of this style , on which it took delivery in
February, June and August 1962. Duboff purchased 12 pieces,
taking delivery from May to August. Jelleff' s purchased 12 pieces
taking delivery in February and May. Lady Hamilton purchased
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, taking delivery in October. Hayman s purchased 4, taking

delivery in November 1962 (CX 368).

(12) Rabiner Jontow, Inc.
110. Rabiner & Jontow (now known as Abbe Rabiner, Inc.

is a manufacturer of women s coats and suits , which it sel1s under
the brand name "Eardley." Its annual sales are between $311 and
$5 mi1ion. Its offce and showroom is located in New York City,
and its manufacturing plant is in Newark , New Jersey. Its prod-
ucts are sold to department stores and women s specialty stores

throughout the United States. Sales to customers are made by
road salesmen and at the showroom. Al1 shipments to customers

are made from the manufacturing plant in New Jersey. Shipments
to respondent are made to its main store in New York City (Tr.
571-574 636) .
111. Rabiner & Jontow s products are produced and sold on

a seasonal basis , the two principal seasons being spring and fall.
It produces approximately 70 styles each season , which range in
price from $70 to $135 at retail. Some styles are carried over
from one season to another with minor modifications, but most
styles are new. Its garments are produced in different sizes, from
junior to misses. It is unusual for one customer to purchase all
of its styles. The average customer purchases 30 to 40 styles.
Selections by customers are made from its entire line (Tr. 575,
613, 624-626 , 632).

112. Rabiner & J ontow engages in both institutional and co-
operative advertising. Its advertising expenditures are around
$50 000 annual1y. It has no formal cooperative advertising plan.
Cooperative advertising al10wances are granted, on a selective
basis , to certain of its customers requesting such allowances. The
decision to enter into cooperative advertising with particular
customers depends on a number of factors , including the quality
of the store, the personality of the individual involved, and

whether the supplier regards it as being to its advantage to
participate (Tr. 577-581 , 589 596, 1139). In addition to the
granting of cooperative advertising allowances to selected custom-
ers , Rabiner & J ontow also supplies many of its customers with
various sales aids , including advertising mats and window displays.
These are available to its customers generally (Tr. 633 , 642).

113. For a number of years Rabiner & Jontow has engaged
in cooperative advertising with respondent, which is its large
customer. Arrangements for the granting of cooperative advertis-
ing allowances were made with respondent' s buyers and with t.he
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director of sales promotions. Rabiner & J ontow was familiar with
respondent' s direct mail advertising program and participated in
it on a regular basis. On some occasions this involved joint par-
ticipation in a mailer and an advertisement in a fashion magazine.
The styles to be featured were mutual1y selected by the repre-
sentatives of respondent and Rabiner & J ontow. The latter was
advised as to, or anticipated , the advertising medium to be used
and was informed as to the amount of the contribution expected
from it. It was not aware of what portion of a particular adver-
tisement it was paying for. Rabiner & J ontow general1y partici-
pated in cooperative advertising with respondent , when requested
to do so , because of the substantial quantities of purchases made
by respondent of the styles which were to be advertised (Tr. 582-
587 , 589-606, 610-612 , 1128, 1141-1142).

114. Rabiner & J ontow participated in at least 12 cooperative
advertisements with respondent in 1962 , and in 16 advertisements
in 1963 (CX 274 A-D). Most of these involved advertisements in
one of respondent' s direct mailers, or combination advertisements
in a mailer and a fashion magazine. However, there were also
some separate advertisements in newspapers and magazines. In
most of the latter instances Rabiner & J ontow contributed one-half
the cost of such advertisement. In at least one instance , however
it paid the entire space and typography costs (CX 279-A). The
total amount of the advertising al10wances paid by Rabiner &
Jontow to respondent was $29 330 in 1962, and $29,737 in 1963
(CX 439-A)." Its payments to respondent were proportionately
higher than those paid to any other customer in the New York
and Washington area as to which there is evidence in the record.

Ratio of AlIow!lf\ces to Sales (Rabiner & Jontow\

---

1962 1963

Sales Ratio Sales Ratio

$641,024 60/c $584 019

:)1

86,522
104,041

204
15, 895

Best & Co.

New York Area
B. Altman --
Bomvit Teller --
Lord & Taylor -

Washington Area

Goldrings
Woodward & Lothrop

22 Although the fIgures compiled from respondent' s records indicate the receipt of advertising-
allowances from Rabiner & Jontow in an amount approximately 81 500 to $2 000 le8s than the
above figures. it was stipulated that the above ngure8 are correct (Tr. 1871- 1872)

n Sales records not available. Received adverti8ing allowance8 of 5172 in 1962.

24 Records of sales and alJowances to these customers not available for 1963.
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Set forth (p. 477) is a table comparing the advertising allowances
paid to respondent in 1962 and 1963 with those paid other cus-
tomers in the New York and Washington areas who received
advertising allowances (CX 439 A-B) .
115. Of Rabiner & Jontow s 16 customers in the !\ew York

and Washington areas as to which there is evidence in the record,
11 received no advertising allowances in either 1962 or 1963. Of

these nonfavored customers , there were 3 in 1962 and 7 in 1963
who made purchases from Rabiner & J ontow of $2 000 or more.

The purchases of the three largest of these ranged from $2 226
to $9 026 (CX 439 A-B). Of the nonfavored customers who testi-
fied regarding this supplier , two were located in the New York
area and three were located in the Washington, D. C., area.

116. One of the nonfavored customers in the New York area
is Jenny Banta, Inc. , which operates a ladies ' specialty shop in
Ridgewood, New Jersey, about four miles from respondent'
branch store in Hackensack. A large percentage of Banta s cus-

tomers shop in !\ew York, and a number have charge accounts
with respondent and other Fifth Avenue stores. Banta s sales are
approximately $1 milion and it expends about 3 Ie of sales for

advertising. It advertises in local New Jersey papers and engages
in direct mail advertising (Tr. 1525-1533). Banta s purchases
from Rabiner & Jontow in 1963 amounted to $9 026 (CX 439-A).
It made its purchases from Rabiner & J ontow s entire line , seJect-
ing about one-third of the items in the line. Banta s was never
offered any advertising allowances by Rabiner & Jontow (Tr.
1534). It periodically featured Rabiner & Jontow s suits in its
advertising. However , since it had been advised by the supplier
that it "would hurt him with Best & Company," Banta did not
use the Rabiner & J ontow name in its advertising and removed
the supplier s label from the garments purchased from it (Tr.
1535-1537, 1554-1557). Banta did not receive any advertising
mats or display material from Rabiner & Jontow, except for a
swatch card. Banta sought to obtain a direct mailing piece featur-
ing Rabiner & Jontow garments, but was advised that it could
not obtain the mailer because it was a mailer which had been
supplied to respondent (Tr. 1537-1539, 1565-1567, 1573-1577).
As a result of Rabiner & J ontow s restrictive policy in allowing

Banta to use its name and labels , Banta made no purchases from
the supplier in 1962. However , since it did not have another
comparable line of coats and suits , Banta resumed purchases from
Rabiner & Jontow in 1963 (Tr. 1582).
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117. The second New York area nonfavored customer is Chancy
Elia, which operates a retail establishment in Greenwich , Con-

necticut, carrying ladies ' apparel and accessories. D' Elia is lo-
cated about seven miles from respondent's branch store at Stam-
ford, Connecticut. Some of its customers commute to New York
to shop and some have charge accounts with respondent. D'Elia
total sales were between $475,000 and $480 000 in 1962 and 1963

and it expended between $3 200 and $3 500 for advertising. The

store advertised in local newspapers and direct mailers purchased
from its supp1iers (Tr. 2046-2051). D'E1ia s purchases from
Rabiner & Jontow were $2 226 in 1962 , and $1 091 in 1963 (CX
439-A). It was never offered any advertising al10wances by
Rabiner & J ontow. On one occasion it sought to purchase a direct
mailer from Rabiner & Jontow , copies of which had been supp1ied
to respondent and another large Fifth Avenue store, but was
advised that the mailer was not available to it (Tr. 2053-2055
2061) .

118. One of the Washington area nonfa vored customers is
Raleigh Haberdasher, whose location and operations have been
previously described in paragraph 43 supra" Raleigh' s purchases
from Rabiner & Jontow amounted to $518 in 1962 , and $2 380 in
1963 (CX 439-B). It was not offered any advertising allowances
by Rabiner & Jontow (Tr. 2813-2814). Another of the Washington
area non favored customers is Jane Dawson Smith Company,
which operates a ladies ' apparel shop on Connecticut Avenue in
the District of Columbia , drawing its customers from the Greater
Washington area. Smith' s is located about 10 minutes ' drive by
automobile from respondent' s store on Wisconsin Avenue. The
store s sales volume was approximately 3125 000 in each of the
years 1962 and 1963, and it spent about $2 000 for advertising

(Tr. 2775-2781). Its purchases from Rabiner & Jontow were
$349 in 1962 , and $986 in 1963 (CX 439-A). It was never offered
any advertising al10wances by Rabiner & J ontow, although it
featured Rabiner & Jontow products in its direct mail advertising
(Tr. 2782-2783 , 2796).

119. The third Washington area retailer to testify is Margy
Betts, Inc. , which operates a ladies ' apparel store in Alexandria,
Virginia, about eight miles from respondent's branch store in
Arlington. Some of its customers have charge accounts with
respondent. Betts' annual sales were approximately 3150,000 in
1962 and 1963. It did some advertising in local newspapers and
in a Christmas catalog. Its purchases from Rabiner & J on tow
were approximately $1 000 in each of the years 1962 and 1963.
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It was never offered any advertising al10wances by Rabiner &
Jontow (Tr. 2965-2970).

120. The record contains none of Rabiner & Jontow s invoices.

Accordingly, it is not possible to determine whether any of the
above-named nonfavored customers purchased styles which were
identical to those sold to, and cooperatively advertised by,
respondent.

(13) Ronay, Inc.
121. Ronay is a manufacturer of women s handbags, with its

offce and showroom located in New York City. Its products are
sold under the brand name "Ronay." Its manufacturing plant is
located in Long Island City, New York. Ronay s annual sales were
between $2 milion and $3 milion in 1962 and 1963. Its products
are sold to department stores and specialty shops located through-
out the United States. Al1 merchandise is shipped to its customers
from its factory in Long Island City. Except for about 50/ of
its sales which are made from its New York City showroom
Ronay s sales are made by road salesmen (Tr. 500-504).
122. Ronay s products are produced and sold on a seasonal

basis, the principal seasons being spring, early-fal1 , and holiday-
fall. It produces 50 to 70 styles each season , which sel1 from $10
to $30 at retail. Styles vary in material and design, and are
affected by styles in wearing appareL None of the styles is
confined to anyone customer. The number of styles purchased by
customers varies. Respondent generally purchased 15 to 20 styles
(Tr. 504-507, 525-529, 554).

123. Ronay engages in both institutional and cooperative adver-
tising. Its annual advertising expenditures are between $10 000
and $15 000. Ronay had no formal cooperative advertising pro-
gram in 1962 or 1963 (Tr. 513-517). As one of its offcials de-
scribed it, " (wJe play it by ear" (Tr. 516). It endeavored to
spend as little as possible for cooperative advertising and to use
its expenditures "to the best advantage that we could for the

stores we were doing the most amount of business with" (Tr.
517). It didn t propose any advertising program to its customers,
but waited for the customers to come to it with a proposal

(Tr. 517, 550).

124. During 1962 and 1963 Ronay engaged in cooperative
advertising with respondent , which was one of its largest cus-
tomers and had been buying from Ronay since the latter entered
the handbag business (Tr. 518-519, 547-548). Substantial1y all
of the cooperative advertising with respondent involved respond-
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ent's catalogs , brochures or other direct mail advertising. Arrange-
ments for Ronay s participation in such advertising were made
with respondent's handbag buyer. In advance of the issuance of
a particular catalog or other direct mailer , the buyer would advise
Ronay that she "needed 'X' amount of bags for ' X' amount of
pages or 'X' amount of bags for one page " (Tr. 521). Ronay would

then submit samples of bags which it thought would be appro-

priate. The buyer would seJect the bag or bags , if any, which she
wished to advertise , and advise Ronay as to the amount of the
contribution expected from it. Such contribution was general1y

around $250, with no breakdown in the items comprising the
cost of the advertisement (Tr. 522-526 , 546-548). Although there
were some occasions when Ronay elected not to participate, for
financial reasons , it generally participated in cooperative adver-
tising with respondent when requested to do so because of the
substantial orders it received of the advertised bags and because
it wished" (t) 0 do business" (Tr. 549, 525). Ronay could not
have afforded to grant advertising al10wances to all of its cus-

tomers on the same percentage basis as those granted to respond-
ent because of its financial condition in 1962 and 1963 (Tr. 530).
Ronay did not supply its customers with advertising mats or
other sales aids (Tr. 535).

I25. In 1962 Ronay contributed to three advertisements with

respondent and in 1963 to five advertisements. All of these involved
respondent' s catalogs , brochures or other direct mailers. The total
amount of such advertising al10wances paid to respondent was
$700 in 1962 and $1 525 in 1963 (CX 303 A-B). There were sev-
eral other customers which received proportionally higher adver-
tising al10wances from Ronay in 1962 or 1963, but most of the
customers as to which there is evidence in the record received
proportional1y lower advertising allowances or received no al1ow-

ances at al1 from Ronay. Set forth below is a table comparing the
ratio of advertising al10wances to sales for al1 customers in the
New York and Washington areas to whom Ronay paid any
advertising allowances in 1962 or 1963 (CX 419 A-I). (Page 482.

126. Of Ronay s 82 customers in the New York and Washington
areas as to which there is evidence in the record , 68 received no
advertising al10wances in 1962 and 1963. Of these whol1y non-
favored customers, 22 in 1962, and 23 in 1963 made purchases

from Ronay of 82 000 or more. The three largest of these made
purchases ranging from $10 640 to $34 700. Of the nonfavored

customers who testified with respect to this supplier, four were
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Ratio of Allowances to Sales (Ronny)

1962 1963

Sales Ratio Sales

Best & Co. $44 321 1.6% $59, 683
New York Area

B. Altman 20, 022 1.6 729
Arnold Constable 884 547
Bambergers 

---

599 309
Bergdorf Goodman 884 971
Bonwit Teller 

... -

45, 610 1.9 48,972
De Pinna 958 166
Gimbel Bros. 17, 910 104
Henri Bendel 

-- --

928 622
Lord & Taylor 49, 789 1.0 507
Plymouth Shops 881 15, 758
Saks Fifth Avenue 810 41, 912

Washington Area
Hecht Co. - 026 116
J ellelf n m n 564 425
Woodward & Lothrop 025 356

Ratio

1.2
3.4

1.2

0.4

1.2

1.6
1.7

located in the New York area and three in the Washington, D. C.,
area.

127. The New York area nonfavored customers include Fields
Goerke , Parisette , and Plymouth Shops , whose respective locations
and operations have been previously described in paragraphs 21

, 51 and 93 supra. Fields ' purchases from Ronay were $442 in
1962 , and $899 in 1963 (CX 419-C). Fields was never offered any
advertising allowances by Ronay (Tr. 1996). Goerke s purchases
from Ronay were $1,595 in 1962 and $502 in 1963 (CX 419-D).
It was never offered any advertising allowances by Ronay, al-
though it made a request for such allowances (Tr. 2120). Paris-
ette s purchases from Ronay were $1,493 in 1963 (CX 419-F).
It was not offered any advertising allowances by Ronay (Tr.
1868). Plymouth Shop s purchases from Ronay were $1 881 in
1962 and $15 758 in 1963 (CX 419-F). It received no advertising
allowance in 1962 and was offered one allowance in 1963, amount-
ing to 0.8% of its purchases in that year (Tr. 2363).

128. The Washington area nonfavored customers include Raleigh
Haberdasher and J elleff' , whose respective locations and opera-
tions have been previously described in paragraphs 43 and 97
supra. Raleigh' s purchases from Ronay were 81 197 in 1962, and

$864 in 1963 (CX 419-I). It was not offered any advertising
allowances by Ronay (Tr. 2813-2814). Jelleff' s purchases were
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564 in 1962 , and $4,425 in 1963 (CX 419-H). Jel1eff' s was not
offered any advertising al10wances by Ronay in 1962. However

in 1963 it did receive an advertising al1owance, after requesting

a contribution toward a Christmas booklet (Tr. 2661-2664). The
latter al10wance was 1.7% of its purchases from Ronay in that
year, and was proportional1y smal1er than the amount granted
to respondent. The last of the Washington area customers is
Norment' , Inc. , which operates a ladies' apparel shop on Con-
necticut Avenue in the District of Columbia. Norment's draws its
customers from the entire Washington metropolitan area. Its
annual sales are in excess of $100 000 and its advertising expendi-
tures are about $2 000 (Tr. 2701-2704). Norment's purchases

from Ronay were $1,477 in 1962 and $1 190 in 1963 (CX 419-I). It
was not offered any advertising allowances by Ronay (Tr. 2705).

129. The record establishes that in 1962 and 1963 four of the
styles cooperatively advertised by respondent with Ronay was
sold to one or more of the above-mentioned nonfavored customers.
In most instances the merchandise was delivered to the nonfavored
customer in reasonable proximity to the time when it was delivered
to and advertised by respondent. Ilustrative of such transactions

is that involving Style #555, which was advertised by respondent
in a mailer in May 1963. Respondent purchased 1, 163 bags of
this style number, taking delivery at various times during the
year, including the months of April through July. The same
style was sold to Fields , Plymouth , Parisette , Goerke , Jelleff and
Raleigh , in quantities varying from three to 120. Deliveries to
these customers were made at various times, including the months
of April , May and/or July (CX 369).
(14) Serbin, Inc.

130. Serbin is a manufacturer of women s apparel , including
dresses, sportswear and coordinates, which it sells under the
brand names "Serbin" and "Muriel Ryan." Its executive offce is
located in Miami, Florida, and it maintains a showroom in
New York City. In 1962 and 1963 it operated manufacturing
plants in FayettevjJe , Tennessee , and Miami , Florida. Its annual
sales were approximately $7 mjJion. Its products are sold to
department stores and women s specialty stores throughout the
United States, and are shipped from its manufacturing plants.
Sales are made at its showroom in New York and by road sales-
men (Tr. 1148-1150).

131. Serbin s products are produced and sold on a seasonal
basis , the principal seasons being spring and summer. It produces
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about 20 basic styles but, due to differences in material , its gar-
ments bear approximately 200 different style numbers. Its gar-
ments are produced in junior and misses sizes. They range in
price from $11.95 to $45.00 at retail. Serbin s entire line is avail-
able to al1 of its customers. The average customer purchases about
15 of the 20 basic styles produced by Serbin. Respondent general1y
purchases at least 15 styles, mainly in junior sizes (Tr. 1149
1151 , 1169-1170 , 1176).

132. Serbin engages in both institutional and cooperative ad-
vertising. In 1962 and 1963 its annual expenditures for advertising
were between $250 000 and $300,000. Less than 10;;; of this was
for cooperative advertising. Serbin had no formal cooperative
advertising program in 1962 and 1963. From time to time , when
it wished to feature a special group of garments, it would offer
various of its customers an advertising allowance of a certain
amount (e. 759) per garment. Otherwise , Serbin s cooperative

advertising involved advertising in magazines, newspapers and
direct mailers with selected customers. In addition , Serbin made
available to all of its customers, including respondent, advertising
mats , window displays and other sales aids (Tr. 1154-1155 , 1164,
1185-1187 , 1191).

133. During 1962 and 1963 Serbin participated in cooperative
advertising with respondent, which was one of its more substantia1
customers. For the most part , this involved participation in one
of respondent' s catalogs , brochures or other direct mailers. In a
few instances it involved special promotions in magazines , in

which part of Serbin s contribution was obtained from a textie
finishing firm. Serbin was familiar with respondent' s direct mail
advertising program, having participated in it in the past. In

anticipation of the issuance by respondent of one of its direct
mail booklets, Serbin would exhibit various garments to the
appropriate buyer, and sometimes to respondent' s sales production
director, for possible inclusion in a forthcoming booklet. If the
buyer approved the style or styles suggested , they would be in-
cluded in the publication. The amount to be paid by Serbin was
pretty much the same , from year to year, its contribution being

so much per garment featured in the publication, with the cost

for color publications being somewhat higher than for black and
white. Respondent never inquired whether Serbin had a coopera-

tive advertising program. The bulk of the merchandise sold to
resDondent by Serbin consisted of garments which were coopera-
tively advertised with respondent (Tr. 1155-1J70 , 1183-1184).
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134. Serbin participated in ten cooperative advertisements
with respondent in 1962, and in eight advertisements in 1963.
Except for two magazine advertisements in 1962 , and three in
1963, these involved participation in one of respondent's direct
man publications. Serbin paid the entire space cost of the maga-
zine advertisements, except for the contribution of a textile finish-
ing firm (Tr. 1161-1162). The total amount of the advertising
a110wances paid to respondent by Serbin was $22 550 in 1962 , and
$27,225 in 1963 (CX 312A-B). Except for two other customers
in 1962, Serbin s payments to respondent were proportiona11y
higher than those paid to any other customer in the New York
and Washington area. Set forth below is a table comparing the
ratio of advertising allowances paid to respondent, with those

paid to other customers in the N ew York and Washington areas
who received advertising a110wances from Serbin in either 1962
or 1963 (CX 440 A-G).

Ratio of AIJowBnce. to Sales (Serbin)

1962 1963

Sales Ratio Sales Ratio

Best & Co. $141 791 15. $92, 192 29.
New York Area

Abraham & Strauss 146 919
E. A1tman 344 17,369 1.4
Arnold Constable 558 626
L. Bamberger 251 22.
Gimbel Bros. 143 29. 541
Hahne Co. 13,756 1.6 11,988
Lane Bryant 180 14,264
R. H. Macy n 706 935
Saks Fifth Avenue 110, 558 421

Washington Area
Woodward & Lothrop 813 13, 045

135. Of Serbin s 64 customers in the New York and Washington
areas as to which there is evidence in the record, 54 received no

advertising allowances in 1962 and 1963. Of the non favored cus-

tomers , 23 made purchases from Serbin of $2, 000 or more in each
of the years 1962 and 1963. The purchases of the three largest
of these ranged from $7 112 to $14 351. Of the nonfavored cus-
tomers who testified regarding this supplier, three were located
in the New York area and one in the Washington area.

I36. The New York area non favored customers include Bob'
Sports , Chancy d' Elia , and Trencher , whose respective locations
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and operations have been previously described in paragraphs 42
117 and 29, supra. Bob' s purchases from Serbin amounted to $420
in 1963 , on which it does not appear to have been offered any
advertising al10wances (Tr. 1910; CX 440-E). Chancy d'Elia
purchases from Serbin amounted to $4 020 in 1962, and $2 592
in 1963, on which it was not offered any advertising al1owances.

The store was , however , supplied with mailing pieces by Serbin
without charge. Within the past year or two d'Elia began to
receive offers of advertising al10wances from Serbin (Tr. 2052-
2053; CX 440-E). Trencher s purchases from Serbin amounted
to $3 783 in 1962 and $3, 28I in 1963 (CX 440-B). It was not
offered any advertising allowances by Serbin until some time in
1965. Trencher has availed itself of the advertising al10wances
recently offered to it (Tr. 2310-2312).

137. The Washington area nonfavored retailer is Style Shops
whose location and operations have been previously described in
paragraph 68, supra. Style Shops ' purchases from Serbin amounted
to $4 137 in 1962 , and $4 557 in 1963 (CX 440-E). It was never
offered any advertising al10wances by Serbin , although the latter
garments were displayed in fashion shows conducted by Style
Shops , and Serbin s name was listed on an electric display sign
operated by the retailer. Style Shops did receivemai1 enc10sures
from Serbin, for which it paid a fee. It also received advertising

mats and display material , but did not use these (Tr. 2588, 2592-
2593 , 2598-259 2643).

138. The record disc10ses that in 1962 and 1963 seven of the
styles cooperatively advertised by respondent with Serbin were
sold to one or more of the above-named nonfavored customers.
In some instances the merchandise was delivered to such customers
in reasonable proximity to the time when these styles were de-
livered to and advertised by respondent. Illustrative of such trans-
actions is that involving Style # 1128 , which was advertised by
respondent in Glamour magazine in January 1963. Respondent
purchased 516 garments of this style, taking delivery in November
1962. In 1963 it purchased an additional 34 garments of this style
which were delivered in April 1963. Style Shops purchased six
garments of this style , and received delivery in January 1963
(CX 370).

(I5) Susan Thorno." Inc.
139. Susan Thomas is a manufacturer of women s apparel.

inc1uding dresses and sportswear coordinates. Its sportswear 

sold under the brand name "Susan Thomas " and its dresses under
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the brand name "Adele Martin." Its volume of sales in 1963 was
approximately $10 milion. Its offce and showroom is located in
New York City. It has no manufacturing plant of its own , except
for a facility in New York in which the garments are cut. After
being cut, the garments are shipped to sewing contractors located
in New York , Pennsylvania and other states. The completed gar-
ments are returned from the contractors ' plants to Susan Thomas
facility in New York for inspection, assembling into coordinate

ensembles and shipment to customers. Its products are sold to
department stores and ladies' apparel shops throughout the
United States. Sales are made both from the j\ew York showroom
and by road salesmen , the latter accounting for approximately
65% of sales (Tr. 1119 , 1204-1207, 1240).
140. Susan Thomas' garments are produced and sold on a

seasonal basis , the principal seasons being spring, summer , tran-
sition , fal1, holiday and travel. It produces approximately 36

styles , which vary according to fabric content or the design of
the garment. There are also distinct differences between the
Susan Thomas and the Adele Martin lines. Its garments sel1 from
$25 to $75 at retail. None of the line is confined to any particular
customer. The average customer purchases 14 to 30 different
styles. Respondent usual1y purchases about 20 styles (Tr. 1203
1207-1208, 1224-1225).

141. Susan Thomas expended approximately $150 000 for ad-

vertising during 1963 , the preponderant portion of which was
spent for cooperative advertising. The company did not have a
formal, printed cooperative advertising program which it dis-
tributed to its customers general1y. However, it had several
programs for engaging in cooperative advertising with various
of its customers. One of these included the furnishing of mail

enclosures to selected customer in various markets, in connection
with which the supplier undertook to pay 50 % of the space cost of
any advertising by the customer (not in excess of a stated amount),
in which the garments included in the mail  enclosure were featured.
This program usually involved a large store in a particular city
which was wiling to make an early commitment for purchase of
the garments to be featured. Where Susan Thomas had more than
one large customer in a particular city, it would endeavor to
furnish each one with a different enclosure , featuring a different
group of styles. Another program involved the supplying of ad-
vertising mats to customers at a cost of $1 , and an undertaking
by Susan Thomas to reimburse the customer , to the extent of $5,
upon submission by the customer of two copies of an advertise-
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ment in a local newspaper. This generally involved the smaller

customers who did not advertise in the large city newspapers. In
addition, Susan Thomas made contributions to individual
customers , mainly the larger "fashion stores," which requested
contributions for their own cooperative advertising programs
when they came in to view the line early in the season (Tr. 1200-
1202, 1214-1217 , 1239, 1244-1246 , 1253-1255 , 1258 , 1272).

142. During 1963 Susan Thomas engaged in cooperative ad-
vertising with respondent, which was among its top volume
customers. Some of the advertising involved Susan Thomas ' mail
enclosure program, under which respondent undertook to adver-
tise certain styles in the mail  enclosures supplied to it by the

manufacturer, on an exclusive basis in the New York area. In a
number of instances Susan Thomas participated in respondent'
own direct mail advertising program , or in nevlspaper or magazine
advertising. For the most part, respondent took the initiative in
requesting Susan Thomas to participate in cooperative advertising.
The appropriate buyer would select a style or styles from Susan
Thomas ' line which she wished advertised , and would advise the
supplier of the amount of the contribution she desired. The Susan
Thomas representative was general1y fami1ar with such adver-
tising and the cost thereof, from prior experience. In the case of
respondent' s own direct mail advertising, the medium to be used
was selected by respondent. In newspaper and magazine advertise-
ments , the medium to be used was sometimes selected by respondent
and sometimes by the supplier. The . latter was not provided with
a breakdown of its share of the cost of direct mail advertising, and
it did not know what portion of the cost it was assuming. In the
case of magazine and newspaper advertising, it would general1y
be requested to pay a specified percentage of the cost (Tr. 1218-
1224, 1258, 1263-1266).

143. In 1963 Susan Thomas participated in 17 advertisements
with respondent. Nine of these involved respondent' s catalogs,

brochures or other direct mail advertising. The balance involved

mainly advertising in the New Yorker magazine or other fashion
magazines (CX 331 A-B). The total amount of the advertising
allowances paid to respondent by Susan Thomas in 1963 was
$16 021. Except for four stores in the New York area, Susan
Thomas ' advertising payments to respondent were proportionally
higher than those paid to any other customer in the New York and
Washington areas as to which there is evidence in the record. Set
forth below is a table comparing the ratio of advertising allowances
paid to respondent with those paid to other customers in the New
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York area who received advertising allowances from Susan Thomas
in 1963 (CX 442 A-E).

Ratio of AJlowances to Sales (Susan Thomas)

Sales Ratio

-_. ---- ---

Best & Co. --
New York Area

Abraham & Strauss -
B. Altman --
Bambergers -
Bergdorf Goodman -
Bloomingdales -
Bonwit Teller m_

Hahne & Co. --
Lord & Taylor -
Peck & Peck --
Plymouth Shops --
Saks Fifth Avenue -

$630,227

40,918
143,880

980
988
662

112,739
30, 939
73,479

492 559
102,004
360 787

1963

.--

5% 

0.4
1.6

144. Of 98 New York area customers (other than respondent)
as to which there is evidence in the record , 87 received no adver-
tising allowances from Susan Thomas in 1963. Of the nonfavored
customers , 44 made purchases from Susan Thomas of $2 000 or
more. The purchases of the three largest of these ranged from
$14 887 to $19 808. Of the nonfavored customers who testified,
two were located in the New York area and six in the Washington
D. C. , area.

145. The New York area customers include Jenny Banta, and
Knitwear Shoppe, whose respective locations and operations have
been previously described in paragraphs 116 and 59 supra. Banta
purchases from Susan Thomas in 1963 were $10 157 (CX 442-C).
It purchased both the Adele Martin and Susan Thomas Jines. Both
lines were periodically advertised by the store , but it received no
advertising allowances from Susan Thomas , nor were any adver-
tising mats made available to it (Tr. 1586-1589 , 1592 , 1595, 1601).
Knitwear Shoppe s purchases from Susan Thomas in 1963
amounted to $7,409 (CX 442-C). The store advertised the Susan
Thomas ' name and products , but was never offered any advertising
allowances except for a $5 contribution in 1962 or 1963, which it
decJjned as "too petty" since it paid around $70 for an advertise-
ment (Tr. 1780-1782; CX 458).

2'", Figures compiled from respondent' s records indicate the receipt of advertising aIlowances
from SDsan Thomas of $15 136 , as compared to the figure of SJ6,021 indicated by Susan
Thomas ' records. If the former figure were used , the above ratio would be 2. 4%.
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146. The Washington area nonfavored customers include Haber
Lady Hamilon, Dana Robins , Tweeds 'n Things, Raleigh and
Hayman , whose respective locations and operations have been
previously described in paragraphs 84, 52 , 33 , 43 and 60, supra.
Haber s purchases from Susan Thomas were between $7 000 and

000 in 1963. Although it requested advertising al10wances from
Susan Thomas , it was only offered a $5 contribution (after pay-
ment of $1 for the advertising mat). The cost of advertising by
Haber ranged from $40 to $300. It purchased mailers from Susan
Thomas , but was not permitted to send these out to its customers
in the Washington , D. C. area if one of the larger stores was using
them. Susan Thomas also supplied the store with counter displays
for which there was no charge (Tr. 2726-2731 , 2739-2745 , 2747).
Lady Hamilon s annual purchases from Susan Thomas were
between $4 000 and $6, 000, on which it was not offered any ad-
vertising al1owances , except for a recent offer to pay $5 toward
newspaper advertisements. The store purchased mail enclosures
from Susan Thomas (Tr. 2487 , 2497 , 2501-2502 , 2510-2511 , 2515).
Dana Robins ' annual purchases from Susan Thomas were approxi-
mately $1 000. It was not offered any advertising allowances by

Susan Thomas, although it was permitted to purchase Susan
Thomas mail enclosures (Tr. 2535 , 2545-2546, 2549 , 2561). Tweeds
n Things ' purchases from Susan Thomas in 1963 were $13, 692, and
included both the Susan Thomas and Adele Martin lines. It was not
offered any advertising al10wances by Susan Thomas, although it
requested a contribution for an advertisement in the N ew Yorker
magazine. The supplier did offer to supply it with advertising mats
which it did not use (Tr. 2451-2453, 2461, 2467). Raleigh'
purchases of Susan Thomas products were approximately $20 000
in 1962 and 1963. It spent approximately $1 000 in 1962 and $2 000
in 1963 in advertising such products. In 1962 it received no contri-
butions from the supplier. However , in 1963 it received a contri-
bution of $350 , which was 50 

j!, 

of the cost of one advertisement
after requesting it from Susan Thomas (Tr. 2809, 2819-2822).
A1though Hayman s purchased from Susan Thomas in 1962 and
1963 , the volume of its purchases does not appear from the record.
It did not receive any advertising al10wances from the supplier
during this period , although it made request therefor in connection
with sending out a Susan Thomas mail enclosure (Tr. 3012 , 3017-
3018) .

147. The record discloses that in 1963 seven of the styles which
were cooperatively advertised by respondent with Susan Thomas
were sold to one or more of the above-mentioned nonfavored
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customers. In a number of instances rleliveries were made to one of
the nonfavored customers in reasonable proximity to the time when
such styles were delivered to and advertised by respondent. I1us-
trative of such transactions is that involving Style #493 , which
was advertised by respondent in the New Yorker magazine in
December 1963. Respondent purchased 199 garments of this style
number which were delivered in October 1963. The same style was
sold to Knitwear Shoppe and Jenny Banta, which purchased four
and seven garments , respectively, and took delivery in October or
October and November (CX 371).

(16) Vendome , Ltd.
148. Vendome is a manufacturer of high-style, couturier-type

costume jewelry, including pearls , rings, metal jewelry, beads and
imitation stones. It is a subsidiary of Coro , Inc. Its offce and show-
room is located in New York City, and its manufacturing plant in
Providence, Rhode Island. Its products are sold under the brand
name "Vendome," to department stores and specialty shops
throughout the United States. Most of its products are shipped
from the factory in Providence. Orders for its products are placed
mainly at its showroom , with only minimum sales by road salesmen
(Tr. 701-704).

149. Vendome s products are produced and sold on a seasonal

basis , the main se1ling periods being January, June , September and
November, when it brings out its new lines. Vendome produces
about 400 different items , which are available to all of its custom-
ers. About 5 to lOr, of the items are carried over from season to
season , with the rest being substantially new items. The average
customer purchases from 200 to 300 items. Respondent purchased
about 20 to 25 % of Vend orne s line , as compared to 50-75 ';', for the
average customer. However, the volume of purchases by respondent
was much greater than the average customer. Vendome s products
range in price from $5 to $35 at retail (Tr. 705 , 723-725 , 733A
760).

150. Vend orne engaged in both institutional and cooperative ad-
vertising in 1962 and 1963. Its institutional advertising involved
principa1ly advertising in fashion magazines of national circulation
featuring Vendome s name and products. Its cooperative adver-
tising with customers involved both mass media and the customers
direct mail advertising. Vendome had no formal cooperative ad-
vertising plan. In some instances it paid the entire cost of co-

operative advertisements and in others it paid one-half the cost
thereof. Vendome s salesmen were authorized to tell eustomers
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who wished to do cooperative advertising of newly introduced
products that the supplier would pay 50% of the cost of advertising
such products in newspapers. Such offers were initially made to
seJected customers in particular areas. Sometime in 1963 or there-
after, the salesmen were authorized to extend such offers to other
customers. Vendome also supplied customers with sales aids such
as window displays and fixtures. These were available to Vendome
customers generally, although they might be initiated on a trial
basis with individual customers. Vendome also performed trunk
showings of newly introduced products for individual customers
in particular areas (Tr. 712-716 , 718, 730-732 , 736-737 , 741-742
747, 754 766) .

151. Vendome engaged in cooperative advertising with re-
spondent in 1962 and 1963. It considered respondent an important
customer and used respondent to launch its new lines in the New
York area through cooperative advertising. Unlike other customers
in the area to whom Vendome would contribute a maximum of
50 (;-c of the cost of a newspaper advertisement , Vendome paid re-
spondent 1 00 ;: of the cost of newspaper advertising featuring

newly introduced Vendome products. Vendome also permitted re-
spondent to advertise such products in advance of other customers
in the area. This was one of the express conditions of the arrange-
ments made with respondent. In addition to cooperative adver-
tising in newspapers involving newly introduced products
Vendome periodically participated in respondent' s direct mail
advertising program. Arrangements for cooperative advertising
with respondent were made with the jewelry buyer and with re-
spondent' s sales promotion director. In the case of new products
Vend orne would generally approach respondent with a proposal to

advertise the product. In other instances, respondent's buyer
usually approached Vendome about participating in cooperative
advertising, indicating what products she wished to advertise , the
advertising medium to be used and what Vendome s share of the
cost would be. There was litte room for negotiation of Vendome
share of the cost. Vendome usually participated when requested
to do so (Tr. 717-723 , 726-733A , 735-742 , 745-746 , 767).

152. Vendome participated in five cooperative advertisements
with respondent in 1962 , and in six advertisements in 1963 (CX
348 A-B). All but one of the 1962 advertisements involved par-
ticipation in respondent's direct mail advertising program. The
one exception involved an advertisement in The New York Times
the cost of which was paid entirely by Vendome (CX 349). Two of
the 1963 transactions involved participation in respondent' s direct
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mail advertising program , and the balance involved participation
in advertisements in either The New York Times or the New
York Herald Tribune (CX 356-359). In two of the latter trans-
actions , Vendome paid the entire cost of the advertisement and
in one it paid 5610.
153. Vendome s net sales to respondent in 1962 and 1963 were

$19, 689, and $20,321 , respectively (CX 423- , 424-A). Its total
advertising payments to respondent in those years were $4 394. 50,
and $4 393 (CX 348 A-B). Thus, the ratio of its advertising
payments to sales was 22. 3fi, in 1962 , and 21.6% in 1963. While
the record discloses the amount of Vendome s sales to other
customers in the New York and Washington areas, it is incomplete
with respect to the advertising allowances paid to such customers
(CX 425; Tr. 3140). Accordingly, it is not possible to make find-
ings as to the ratio of advertising payments to sales with respect
to all other customers in the New York and Washington areas who
may have received advertising allowances in 1962 or 1963. How-
ever, since several of the :-ew York and Washington area cus-
tomers testified with respect to this supplier, it is possible to

determine the extent of the advertising allowances paid to such

individual customers.

154. Vendome s New York area customers include Fields , Dub-
off, Levy Brothers, and Plymouth Shop, , whose respective loca-
tions and operations have been previously described in paragraphs

, 95, 96 and 93 supm. Vendome s net sales to Fields were
898 in 1962, and $4 859 in 1963 (CX 423- , 424 A-B). Vendome

never offered Fields any advertising allowances. However , in 1963
the Fields' buyer requested an allowance toward a Christmas
catalog and the V cndome salesman agreed to make a contribution
(Tr. 1993-1994; CX 460). Vendome s net sales to Duboff were

602 in 1962 , and $2,422 in 1963 (CX 423- , 424-A). Duboff
received a single contribution from Vendome in 1962 or 1963,
after requesting one to defray the cost of a window display in its
Fifth Avenue store featuring Vendome merchandise. The con-
tribution amounted to 50% of the cost of the display (Tr. 2273-
2274). Vendome s net sales to Levy Brothers were $1 934 in 1962
and $1 835 in 1963 (CX 423- , 424-I). Levy Brothers, which
had been purchasing from Vendomc for a number of years , wa
never offered an advertising allowance by Vendome. However, in
September 1963 it requested a contribution toward on advertise-
ment and received an allowance of 50 ;1' of the cost (Tr. 2238-
2240). Vendome s net sales to Plymouth Shops were $7,516 in
1962, and $9, 543 in 1963 (CX 428- , 424-C). In 1962 Plymouth
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Shops requested and received an advertising al10wance of $150

which was 50% of the cost of an advertisement featuring Vendome
merchandise. Vendome made advertising mats available to
Plymouth Shops but the retailer did not use them (Tr. 2360-2362,
2377) .

155. The last of the New York area retailers is Cardinal Shops,
Inc. , which operates a ladies ' apparel shop in Val1ey Stream, Long
Island, New York , about ten minutes ' drive by automobile from
respondent's branch store in Garden City. Cardinal Shops ' annual
sales in 1962 and 1963 were about $400 000 and its expenditures
for advertising about $3,500 (Tr. 2143-2146). Its purchases from
Vendome were approximately $3 700 in 1962 , and $2 220 in 1963

(CX 423-J, 424-J). Cardinal Shops received an al10wance from
Vendome for the first time in 1962 or 1963. The allowance was 50%
of the cost of an advertisement of Vendome merchandise. Vendome
also made advertising mats available to Cardinal Shops and sup-
plied the retailer with display racks (Tr. 2147-2148, 2153).

156. The Washington area retailers who testified regarding
this supplier are Jelleff' s and Kann , whose respective locations
and operations have been previously described in paragraphs 97
and 98, supra. J elleff' s net purchases from Vendome were $20 946

in 1962 and $20,480 in 1963 (CX 423- , 424-H). It received a con-
tribution from Vendome in December 1963, amounting to 50ro

of the cost of an advertisement of the supplier s products (Tr.
2680-2682; CX 425 , 462). Kann s net purchases .from Vendome
amounted to $1,009 in 1962 and $1 445 in 1963 (CX 423-

424-H). In September 1963 it advertised Vendome products in a
Washington newspaper and received an allowance amounting to
50re of the cost of the advertisement (Tr. 2912-2913; CX 425).

157. The record discloses that over 35 of the styles on which
respondent received advertising allowances from Vendome were
sold to one or more of the above-named retailers. In a number of
instances the merchandise was delivered to such customers in
reasonable proximity to the time when such styles were delivered
to and advertised by respondent. I1ustrative of such transactions
is that involving Style #876/69, which was advertised by respond-
ent in The New York Times on September 15 , 1963 (CX 356). The
same style was purchased by Plymouth Shops, Duboff, Levy

Brothers , Jelleff's and Kann s. Respondent purchased no pieces

of this style number, taking delivery in September, October and
November. The other-named retailers purchased 4 to 18 pieces
taking delivery in either August or in August and September 1963.
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D. The Knowing Inducement aT Receipt
158. As is often the case where scienter ,is a necessary element

of the offense, there is little direct evidence as to respondent'
knowledge concerning the fact that it was receiving preferential
treatment from its suppliers in the payment of advertising allow-
ances. Complaint counsel rely principally on circumstantial ev-
idence to prove that respondent possessed the type of knowledge
contemplated by the statute. They endeavored to show that (a)
respondent was generally the instigator of the payment of adver-
tising allowances by its suppliers, with respondent usually select-
ing the advertising media to be used and the styles to be
advertised , (b) the amount and nature of the suppliers ' contribu-
tions were frequently such that respondent knew or should have
known that proportionally equal payments were not being made
available to competitors, and (c) in some instances the payments
to respondent were in addition to a supplier s regular advertising
plan of which respondent had, or should have had, knowledge
(CPF , Vol. I, pp. 70-103). Respondent endeavored to counter this
evidence by showing that (a) the suppliers themselves frequently
initiated the advertising programs which resulted in the payments
made to respondent, with the suppliers selecting the media to be
used and the styles to be advertised, (b) there was no pressure
applied and no threats were made to obtain such payments, (c)
respondent was under the impression that similar payments were
being made to other Fifth Avenue stores which it regarded as
being its competition , and (d) it was not concerned with whether
such payments were being made to the smaller stores since it did
not consider them to be competitors (RB , pp. 18-23).
159. Before commenting on the conflicting evidence, brief

reference should be made to the witnesses relied upon by opposing
counsel. Complaint counsel rely mainly on the testimony of the

representatives of the 16 suppliers, and three of respondent'
former buyers. Respondent relies, in part, on the testimony elicited
on cross-examination from the same supplier witnesses, and on
the testimony of three of its own offcials. In connection with the
testimony of the supplier witnesses, it should be noted that, in a
number of instances , they were reluctant witnesses. Two of them
Rabiner & J ontow, and Pan American Barter Company, did not
appear when they were scheduled to testify and arrangements
had to be made for their later appearance. Since the suppliers
were being asked to testify to acts which were , in effect, violations
of Section 2 (d) of the Clayton Act on their part, and were
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further asked to give testimony which might be adverse to one of
their best customers , their reluctance can be readily appreciated.
The readiness of certain of them to volunteer information in
response to the leading questions of respondent's counsel on cross-
examination \vas in sharp contrast to the evasiveness, lapses of

memory and circumlocution of some of the same witnesses on
direct examination. Respondent's former buyers, although ob-
viously reluctant to get involved in the proceeding, impressed the
examiner as generally objective and worthy of credit. While
respondent' s offcials appeared for the most part to be objective
in some respects they tended to shade their testimony in the light
of their natural interest in the outcome of the proceeding. To a
large extent, their testimony and that of respondent's former
buyers were in substantial accord. In those instances where there
is a conflict between the testimony of the two groups , the examiner
has generally accepted the testimony of the former buyers as
more worthy of credit. With these preliminary observations , the
examiner turns to a consideration of the evidence bearing on the
issue of knowing inducement.

160. The credible testimony in the record , including that of a
number of the suppliers, several of respondent' s former buyers
and its own offcials , establishes that the advertising allowances
here involved were , in large part, the result of cooperative adver-
tising programs which were initiated and carried forward by re-
spondent. There is no dispute as to the fact that respondent had
a regular, year-round cooperative advertising program. In the
category of direct mail advertising, it had (a) two children
catalogs, issued in the spring and fall, (b) four adult catalogs
issued to coincide with the four main seasons of the year , and (c)
seven brochures, issued at regular intervals throughout the year.

In addition , it periodically engaged in cooperative advertising in
ne\vspapers and magazines. These programs were planned months
or weeks in advance, depending on the amount of time required
to put together a particular program. At the heart of each program
was the assigniug of quotas among the buyers of the different
departments for meeting the cost of the advertisements. The buy-
ers were expected to, and did , solicit their respective suppliers
for contributions in order to mect their assigned quotas (Tr.

3J56 3J63 , 3166-3169 , 3172-3178 , 3182 , 3280-3287 , 3304 , 1019-
1021 , 1031-1033 , 1292-1299 , 1309 , 2403).

161. While it may be as respondent contends, that individual

suppliers would sometimes approach a buyer to suggest certain
styles for cooperative advertising, the suppliers were generally
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familar with respondent's recurrent advertising programs , hav-
ing participated in them in the past, and in taking the initiative
they were merely anticipating the call of respondent' s buyer (Tr.
601-602 , 797-798, 1183-1184, 1353-1355) , '" For the most part
the suppliers waited to be solicited by respondent's buyers. The
styles to be advertised, the medium to be used in advertising
and the amount of the suppliers ' contributions were largely
determined by respondent's buyer or by higher offcials within
its organization , with a minimum of opportunity for negotiation
by the suppliers. While , on occasion , a supplier might seek to cut
the contribution by taking less space in the advertisement, the

principal decision on his part was whether to participate or
not (Tr. 414-415 , 418 , 517 , 521-523, 663-670 , 722-723 , 796-798,
891-893 1018-1019 1024 1055 1070- 1072 1219-1220 , 1224 , 1292-
1294 , 1711 , 1714-1715 , 3234 , 3297-3298, 3304 , 3324). Considering
the magnitude and regularity of respondent' s cooperative adver-
tising programs , it seems evident that it would have to take the
initiative in implementing most of these programs and could not
depend, to any substantial extent, on the volunteer offerings of
its suppliers.

162. Aside from the question of who initiated the cooperative
advertising programs with the suppliers, respondent contends
that the participation of the suppliers was wholly voluntary and
that there was no coercion or pressure brought to bear on them
to secure their participation. In fact , it suggests that the suppliers
were literally overj oyed that respondent would accept their al-

lowances," citing the testimony of one supplier who stated that
he was "happy that (respondentJ took my ads and took my
money" (RB, p. 19), Hespondent further suggests that there
was no reason to bring pressure on supp1iers sincc , as its adver-
tising manager testified: "We have so much offered to us by
manufacturers in the way of money " , ' that the problem is
holding it down, , " And our buyen are instructed they are

26 \Vhile for the most pal'!. the initiative of the uppJier mcrely ;nvoived the suggesting of
certain styles for inclusion in a fort!Jcoming advcr!. ;sement, one of th"m (Rabiner & Jontow)
testified that it initiated "many. if not most. of the programs with Best and Company (Tr.
599). Respondent was this supplier s best customer and its pHsident W8 one of th" mo,t
reluctant Government witnesses. His t(' t.imony was characterized by l:o!lsiderabie circumlocu-
tion , evasiun am1 contradiction, His testimony abo'Jt initiating "many. if not most , uf the
(advertisingJ programs " with re pondeJJt Was ,!to \' !l1"jance WitJl thot given by him in Hnothe"
proceeding brought against r.i, company, in which he testified that he "pretty much" Jimited
cUOIJerative acverti ing to those C:JstorrPrs who solicited him (Tr. 92) . The evidence a, to the
programs in which his l:ompany partieiJlated disciosps :h3t !l()S of it jnvoJveu resprmdent"s
regular direct mail advertising with mult.iple 8l1pp iers , n!ld not individual program, witI'.
this s\lppli€l' (eX 274 A-D). According to the t.e.otimony of one of the bu,,' who pUl"cha el1
from this s\lppJier , shp wo\.ld generally ca;) \1n() he'- "llppliers tu in\- it.(' tlwir participation ill
advertising ('r. 1291- 12931



498 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 72 F. T.

not to buy advertising moneys , but they are to buy merchandise.
Co-op advertising is a secondary issue to the issue of buying the
correct merchandise * * * " (RPF No. 46.

163. While some of the suppliers did testify (mainly in re-
sponse to leading questions on cross-examination) that respond-
ent did not threaten to discontinue purchasing from them if they
did not participate in cooperative advertising, or that no pressure
was applied to secure their participation, and a few even volun-

teered that they were "delighted" or "happy" to participate, the
examiner does not regard such testimony as controllng on the

issue of whether the participation of the suppliers was voluntary
(Tr. 1758, 818 , 928 , 1128 , 1184, 1370, 1422 , 3252).27 Respondent

was one of the largest customers of most of the suppliers (Tr.
518, 582 , 717 , 795, 886 , 1068A , 1218 , 1351 , 1403 , 1708 , 3213). Its
purchases were largely concentrated around merchandise which
it advertised (Tr. 415 , 806 , 822-823 1052-1053 1087 1128 1317
1325). The buyers were expected by respondent's management
to fulfill their alloted quotas for cooperative advertising. If they
could not secure a contribution from a particular manufacturer
it would generally be excluded from the advertisement, and the
buyer would select another manufacturer making a comparable
line for inclusion in the program (Tr. 1025, 1087, 1298, 3168

3288) . In the light of these economic facts of life , no overt pressure
was necessary. Most manufacturers who were requested to do so
generally participated in cooperative advertising with respondent
(Tr. 492, 549, 687 , 1087-1088, 1142 , 1305 , 1729, 2402).
164. The lack of need for a customer occupying respondent'

economic position to practice the more vulgar forms of coercion
in order to secure the participation of its suppliers in cooperative

advertising was attested to by several of its suppliers. Whi1e most
of them merely answered " " when asked on cross-examination
if respondent ever threatened to cease buying from them if they
did not participate in cooperative advertising, several were more
frank in their responses. One of these, after responding in the
negative to the question of whether any threats had been made
to cease purchasing, gave the following enlightening explanation

(Tr. 484) :
Let me qualify that a little. There is some pressure on the manufacturer. If

a customer asks you , you try to p1ease that customer. If you don t please the

customer , maybe you arc not in such favor with her. I am not saying that this

27 One of those who volunteered that he wa delighted" to be part of respondent' s co-
operative advertising program (Tr. 592) was the president of Rabiner & Jontow , whose
testimony has previously been alluned to, 81/1)7(1, at 497 , n. 26.
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would happen "\vith Best and Company or anybody else, but this is the attitude
that a manufacturer may feel.

Another supplier , when asked, "did anybody at Best tell you that
if you don t work on a cooperative advertisement with Best they

are not going to deal with you or make a purchase from you
gave the following response (Tr. I087) :

Well , it was gencrally understood that if we didn t cooperate in the cost of a

booklet or magazine promotion , we could not be included in the particular pro-
motion involved.

The same supplier indicated that when it did not participate 
cooperative advertising at times , respondent made no purchases
from it (Tr. 1088). A third supplier , when asked why he submitted
samples in response to a request by the buyer to participate in
cooperative advertising, answered (Tr. 549) : "To do business.

165. The fact that respondent may have had more cooperative
advertising money offered to it than it could use is , in the opinion
of the examiner , largely irrelevant, in the light of the facts con-
cerning the nature of respondent's cooperative advertising pro-
gram. It certainly does not establish the voluntary character of
the participation of respondent's suppliers in cooperative adver-

tising. In the light of the evidence in the record , it seems evident
that many of the suppliers in the market must have become
aware of the fact that cooperative advertising was part of the
warp and woof of respondent' s method of doing business, and
the fact that it was almost a condition precedent to doing business
with respondent that a supplier contribute to respondent's adver-
tising programs. It is not surprising, therefore, that respondent
had so many offers from suppliers seeking to curry its favor.
While undoubtedly such suppliers would have to offer suitable
merchandise, the examiner does not accept the testimony of
respondent' s advertising manager that the obtaining of contribu-
tions to "co-op advertising is a secondary issue" (Tr. 3175). The
examiner finds more in accord with the realities of the situation
the testimony of respondent's former buyer who, previous to
being employed by respondent, had been a buyer for another
Fifth A venue store. She compared the two operations as follows
(Tr. 1306-1307)

I was freer to select merchandise that 1 believed in , that thought \va!:
fashion, that was news , and that was typical Saks Fifth A venue, not with the
thought of wl1ether 1 was going to get money toward advertising this mer-

28 Such offers came p rticularJy from untried manufactur"r who WPTe tryin" to gain acce"
to responnent s business (Tr. 1305)
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chandise or not; but because I thought it was right for Saks. The other way
(respondent' sJ was a bit foreign to me.

Advertising was the first thought (at respondent' sJ and the reason it had to
be the first thought was because , again I say, the buyers had certain figures to
make each month , sales figures , I am speaking of. If you didn t do the same
amount of advertising as you did the year before , nine chances out of ten you
wouldn t meet your figures.

166. To a large extent respondent' s cooperative advertising pro-
grams were tailored to meet its own requirements, and the con-
tributions of suppliers were not readily susceptible of being
proportionalized among other customers. The direct mail adver-
tising program purported to be based on the suppliers contributing
50% of the cost of the catalogs , brochures , and other direct mailers
(Tr. 3287). However, the suppliers themselves were never in-
formed, and had no idea , as to what portion of the cost of such
advertisements they were defraying. They took it "mostly on
faith" that they were paying a proper part of the cost thereof
(Tr. 803 , 418-419 , 524 , 610-611 , 671 , 734-740, 892, 1071-1073
1220-1223, 1416 , 1713-1714 , 3234). In the case of advertisements
in newspapers or magazines , a number of the participating sup-
pliers did understand that they were assuming a certain percent-
age of the cost of such advertisements, although some of them were
unsure as to what the percentage was (Tr. 671 , 1073 , 1223 , 1416
3232) .

167. With respect to respondent's direct mail advertising,
where the suppliers were supposedly paying 50ro of the cost, the
figures of actual payments made disclose that such payments
almost invariably involved amounts which ,vere exact multiples
of $100 or $50, in contrast to newspaper advertisements which
generally involved odd amounts not following any discernible
pattern (e. $59. , $229. , or $327. 50). It is inconceivable that
the suppliers' putative 5070 share of the cost of respondent'

catalog advertising would invariably be aliquot multiples of $100

or $50. Since the record contains litte or no evidence of respond-

ent' s actual costs of catalog advertising, it is diffcult to determine
the extent to which the suppliers ' contributions exceeded 50 % of
respondent' s costs. HO\vever , evidence with respect to a combined
catalog-magazine promotion makes highly dubious respondent'
claim that it was collecting 50 ii, or any other fixed percentage,

of its costs from its suppliers. Hespondent's "College Mailer
brochure issued in 1962 and 1963 consisted of a reprint of entire
page advertisements appearing in Glamour , Mademoiselle , Vogue
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and Harper s Bazaar. Fourteen of the suppliers contributed to
joint advertisements in the brochure and in one of the four mag-
azines. Each supplier paid a fixed amount, depending on the

amount of space its merchandise occupied. Thus, in 1963 a sup-
plier whose advertisement occupied an entire page in one of the
magazines and in the brochure paid $4 200, and a supplier with

one-sixth of a page , $700 (CX 73- , 192-A). While respondent'
per-page costs in its brochure may have been identical , its space
costs in the respective magazines differed. For example, the net
space cost per page in Glamour magazine was $3 272, while the
per-page cost in Mademoiselle was S2 465 (CX 401-C, 403-B; Tr.
958-959). Yet suppliers whose advertisements appeared in Mad-
emoiselle and the College Mailer paid the same amount as suppliers
whose advertisements appeared in Glamour and the College
Mailer, despite a cost difference of over $800 between the two
publications (CX 180- , 249-A) .

168. In the case of newspaper and magazine advertising re-
spondent' s policy purportedly was to endeavor to obtain 

the cost thereof from the supplier (Tr. 3178-3179, 1021, 1301).
However, there was a considerable disparity in the proportion of
costs paid by different suppliers. While in most instances they did
pay 50 %' of the cost of newspaper and magazine advertising,
there were a number of instances where the supplier paid as much
as 100/' of advertising costs and others where they paid 257'0

33% 7'0 and 66% 7'0. In addition to differences among suppliers
(which would present no diffculty in enabling particular suppliers
to proportionalize their contributions among other customers),
there were difIerences in the proportion of costs paid by a given
supplier on different advertisements. Thus , the percentage of the
cost of particular advertisements paid by Maj estic varied from
1007'0 to 66% 7e and 507'e (CX J45 , 162 , J63). Pan American
Barter Company paid 100';f of the cost on some advertisements
and 50 ji and 66% ';. on others (CX J 98, 230, 269) . "" Rabiner &
Jontow paid J007, of the cost of one advertisement, and 50/' 

9 Respondent suggests in its reply findings that the differencf' in costs may have been made
up by additional costs in the publication of the mailer (RR. p. 28). However , respondent
suggests no reason why the per-page COf'ts of Rppearin in the mailer hO\;ld be any higher for
uppJjers whose original ad appeared in Mademoiselle than for tho e whose "d appeared in

Glamour.
30 Respondent seeks to justify the payment by Pan American of the. entire space eost of

approximately 30 advertisements in the Sunday Times on tlw ground that the S\1ppJier COJl-

sidered 6,1ch advertising as being " national" (i. instit11tional) advertising, rather than as
cooperative advertising (RR, pp. 23-24). Since respondent made the arrangcmcr. ts for t.hesE'

advertisements and thl'Y did not featurf' the Jlame of any store other than respondent' , the

f'xaminer cannot accept the ernanti distinction urged by respondent (Tr. 3222; CX20,s).
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the cost of others (CX 279, 278). In at least three instances

Vendome paid 10010 of the space cost of newspaper advertise-
ments , while in one instance it paid 5610 (CX 349 , 356-358).

169. More important than the uncertainties in the percentage
of respondent' s advertising costs which the suppliers were asked
to bear is the fact that, admittedly, the contributions of the sup-
pliers bore no relationship to the amount of respondent' s purchases
from them (Tr. 3325). While it may be, as respondent contends
that it was generally understood respondent would make sub-
stantial purchases of the advertised merchandise, it admittedly
made no commitment, at the time it obtained a supplier s con-

currence to participate in an advertisement, that it would purchase
any definite amount of the advertised merchandise or any other
merchandise (RPF No, 43). The percentage which the supplier
contribution represented of the advertised merchandise or of the
supplier s Jine generally could only be ascertained ex post facto

after respondent's purchases for the season had been com-

pleted. Furthermore , the percentage which a supplier s contribu-

tions would represent of respondent's purchases from it would

fluctuate from contribution to contribution and from purchase to
purchase. Consequently, it would be impossible for the supplier,
even if it were minded to do so, to offer its other customers (in
competition with respondent), any allowance based on any definite
percentage of their purchases from it,

170. A further factor cited by complaint counsel as indicative
of the fact that respondent knew , or should have known, the ad-
vertising allowances being paid to it were not being made pro-
portionally available to competitors is the size of some of the
allowances in relation to respondent's purchases from these sup-
pliers. While the record does not establish any precise standard
for determining whether the size of the payments to tespondent
were abnormal , some idea of the normal limits of such allowances
may be gotten from the percentage limitations on the allowances
paid under the cooperative advertising plans of certain of the

suppliers. Thus, under Bertlyn s plan advertising allowances could

not exceed 21' of purchases. David Crystal' s plan had a Jimit of
509 a garment which, on the basis of a minimum average whole-
sale price of 322.75 (CX 361), would be approximately 270" The
maximum percentage of the allowances now paid by Devonbrook
is 2% (Tr. 1347). Juniorite s plan called for a maximum payment
of 31/2 % of purchases. Majestic s payments to its key accounts
ranged from 2 to 21/210. Pan American s plan provided for a

maximum payment of 570 of purchases. While the ratio of the
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payments to respondent by a number of the suppliers fal1s some-
what within the above percentage range (2 to 5%), in a number
of instances the ratios were considerably higher than might be
considered norma1. Set forth below is a table reflecting some of
the higher ratios of al10wances to sales.

--- ,_.

Supplier 1962 1963

Bertlyn -
Izod 

Majestic -
Monet. 

Pan American
Serbin 

Vendome

16.

13.
22.
15.
22.

17.
19.
29.
21.6

.- - __.-

17I. As a further indication of the fact that respondent pos-
sessed the requisite knowledge, complaint counsel cite the fact
that respondent was aware various of the suppliers had regular
cooperative advertising plans and that it was receiving al1ow-
ances from them which were in addition to, or beyond, those

provided for under these plans. Among these suppliers is Junior-
ite, which had a formal cooperative advertising plan in effect
during at least part of 1962 and in 1963, pursuant to which it
undertook to pay 50 

j!. 

of the cost of certain types of advertising,

not to exceed 3% % of the customer s purchases of Juniorite mer-
chandise. Although the plan was originally restricted to newspaper
advertising and was later amended (in July 1963) to include
magazine advertising, most of Juniorite s contributions to re-
spondent were for direct mail advertising. While the plan called
for a contribution of 500/0 of the cost of the advertising, the
evidence establishes that in the case of at least two newspaper
advertisements J uniorite paid the entire cost of the advertise-

ments. Furthermore , while the plan called for a maximum payment
of 31/2 % of the customer s purchases from Juniorite, the supplier
contribution to respondent amounted to 6. 5 % of its sales to re-
spondent in 1962 and 8ra in 1963. The record establishes that
copies of at least the 1963 plan were sent out to al1 of Juniorite
customers , including respondent (Tr. 887-888, 921-922; CX 432).
Copies of the plan were received by other customers who testified
in this proceeding and there is no reason to believe that respondent
did not also receive a copy (Tr. 1784-1785 , 2945-2946 , 2951; CX
459) .

172. Another supplier with a cooperative advertising plan was
Bert1yn. As previously noted , Bertlyn s policy was to contribute
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one-half the cost of newspaper advertising by its customers , not
to exceed 2 % of the previous year s business with the customer.

This plan had been in effect for a number of years prior to 1962
and 1963 , and was made known to respondent (Tr. 1701 , 17I9).
While the plan was limited to newspaper advertising, respondent
received contributions for advertising in catalogs and brochures.

Similarly, while payments under the plan were limited to 2;10 

the customer s purchases during the year , payments to respondent
amounted to 9.470 of its purchases in 1962 and 7;10 in 1963.

173. A third supplier with a cooperative advertising plan was
Pan American Barter Company. Although the supplier was re-
luctant to admit that respondent was supplied with a copy of
the plan , the examiner is satisfied from the circumstances sur-
rounding its issuance that respondent received a copy (see p. 472

supm). Despite the limitations in the plan that allowances

would be paid only for newspaper advertising, and that the amount
thereof could not exceed 50;1c of the cost of an advertisement
and 5 % of purchases , respondent received allowances for adver-
tising in other media , and such allowances amounted to 100;10 

the cost of numerous newspaper advertisements and aggregated
22. 2;10 of purchases in 1962 and 19. 3'7 in 1963. There is some

indication in the record that respondent may have also been aware
of the David Crystal plan of paying one-half the cost of newspaper
advertising, up to 50( a garment. Although the plan was allegedly
communicated to customers by the supplier s salesmen and at
least one of the nonfa vored customers was familiar with it, the
evidence as to the extent of the distribution of the plan is too

inconclusive to permit the making of any definite finding that
respondent was informed or knew of the plan (Tr. 1398-1400
1409-1410) .

174. Respondent pleads ignorance concerning the advertising
programs and policies of its suppliers generally (RPF No. 52;

, p. 27). Several of its witnesses testified that, while they
suspected other Fifth A venue stores were receiving advertising

allowances from manufacturers because their advertisements
featured the names or brands of particular manufacturers , they
did not know , and were not interested in, what manufacturers were
or were not offering to stores elsewhere since they did not regard
the non-Fifth Avenue stores as competitors (Tr. 3305-3306 , 3363-
3364). They did acknowledge that they were aware a number of
manufacturers in the garment industry had promulgated formal
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cooperative advertising plans within the last year or so, but

claimed a lack of knowledge with respect to the existence of such
plans in the 1962-1963 time period (Tr. 3315-3317, 3378A).

175. Considering respondent' s general sophistication in matters
concerning the apparel industry and thc readiness with which it
became awarc of the recent trend toward the widespread adoption
of cooperative advertising plans by manufacturers in the garment
industry, it seems reasonable to infer that it was also aware of the
general unavailability of such al10wances in 1962 and 1963, except
to certain large customers. If nothing else had alerted respondent
to this situation, the Commission s investigation of the industry
(which was accompanied by numerous public releascs) must have
given it some inkling that all was not right with the industry, in-

sofar as the payment and receipt of advertising al10wances was
concerned. Following the receipt of complaints from small apparel
retailers and manufacturers, the Commission, in early 1961 , ad-
dressed Orders to File Special Reports to some 232 of the :\ation
leading buying offces , and chain , department and specialty stores
(including respondent), requiring information as to the names of
apparel suppliers who had granted them advertising allowances
(see opinion Abby Kent Co. Doc. C-328 , Aug. 9, 1965 (68 F.
403)). In February 1962 , similar orders were addressed to the
250 sellers who had granted allowances to the greatest number
of buyers, and later orders were addressed to an additional 60
sel1ers. By May 1 , 1963 r62 F. T. C. 1248), 163 consent orders had
been issued against apparel manufacturers , requiring them to
cease and desist from paying discriminatory advertising and pro-
motional allowances. Additional consent orders were issued from
time to time thereafter. Among the manufacturers against whom
such orders were issued in 1963 were some of respondent' s sup-

pliers with respect to which testimony was offered in this pro-
ceeding. '" Throughout this period respondent admittedly made no
inquiry from its suppliers as to whether the payments it was
receiving were being made available to others on proportional1y
equal terms. Its policy was one of complete disinterest in what
these suppliers were doing with others, except for a few Fifth

Avenue stores (Tr. 1035, 1319, 3878),
31 Consent orders were issued and publicly announ "d un a:-' I , HJ6:J, against the followinl!

suppliers: David Crystal , Haymaker, Juniorite, Lynne , and Majestic. In addition , II onsent
order WIIS issued against Devonbrook ana I)ubJicly announced on August 12 , 1963. The May
release announced that II number of other mant.far.urers, including Evan-Picone , Serbin
find Susan Thomas, had declined to sig-n consent orders and thf\t " approprif\te action " would be

taken respectitJg them.



506 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 72 F.

CONCLUSIONS

1. As previously noted, respondent is charged in substance
with having knowingly induced or received, from its suppliers

advertising allowances and payments which the latter were for-
bidden to make by Section 2 (d) of the Clayton Act. As a pre-
requisite to sustaining the "knowing inducement" charge against
respondent, it is necessary to first establish that one or more of
the payments which it received were made in violation of Section
2(d) of the Clayton Act. In order to establish that any such

payment was made in violation of Section 2 (d) it must be shown
that, (a) the supplier making the payment was "engaged in com-
merce " (b) the challenged payment was made "in the course of
such commerce " (c) the payment was made in return for adver-
tising services furnished by or through respondent "in connection
with the handling, sale or offering for sale of any products or
commodities" of the supplier , and (d) the supplier failed to make
such payment "available on proportionally equal terms to all other
customers competing in the distribution of such products or com-

modities. " Respondent contends that the evidence offered by com-
plaint counsel fails to meet one or more of the requirements of a
Section 2 (d) violation , let alone that respondent knowingly in-
duced or received any illegal payments. It also contends that the
allowances which it received were cost justified, and that complaint
counsel have failed to establish its competitors were adversely
affected by such payments. These contentions will be hereafter
considered in connection with determining whether the complaint
has been sustained.

A. Comme1':e

2. Respondent contends that the "commerce" requirements of
Section 2 (d) have not been met because (a) the shipments to re-
spondent by a number of the suppliers were made entirely from
facilities located in New York State , and (b) all of the allowances
given to respondent were negotiated and paid within I'ew York
State (RR, pp. 12-14). While a majority of the suppliers did

make shipments to respondent from out-of-state plants or facilities
there were, as respondent notes, seven whose shipments to

respondent were made entirely from plants or facilities located

in New York State. This includes Ronay, whose products were
entirely manufactured in , and shipped to respondent from , ""ew
York State, and Bertlyn , Devonbrook, Juniorite, Lynne, Pan
American, and Susan Thomas, whose products were manufactured
in whole or in part outside of C\cw York State, but were shipped
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to respondent's main store from the supplier s offce or other
facility in New York State. However, respondent's argument
overlooks the fact that all of the suppliers sold and/or smpped
their products to numerous other customers located throughout
the United States and were therefore clearly "engaged in com-
merce " irrespective of whether their shipments to respondent
were in commerce.

3. Respondent's second contention , that the alleged discrimina-
tory transactions did not occur "in the course of" interstate com-

merce , suffers from the infirmity of focusing solely on the situs of
the supplier s dea1ings with respondent. A discrimination in the
payment of allowances may occur " in the course of" the supplier
business Hin commerce " even though the arrangements for the
allowances are made entirely within one state and shipment of

the goods from the supplier to the customer takes place entirely
within that state. It is now well established that discriminatory
payments wil be deemed to have been made "in the course of"
commerce if the transaction with either the favored or the non-
favored customer occurs in commerce. Corn Product;) Refininq
Co. v. FTC 324 t:. S. 726 , 745 (1945) ; Shreveport Macaroni Mfg.
Co. v. FTC 321 F. 2d 404 , 408-409 (5th Cir. 1963), cert. denied
375 U.S. 971. There is abundant evidence here that sales and/or
shipments " in commerce" were made by each of the suppliers to
non favored competitors of respondent located in New Jersey,
Connecticut, Washington , D. , Maryland and Virginia.
4. Furthermore , even if consideration were focused solely on

the transaction between the suppliers and respondent, the statu-
tory requirement would be met here. It is suffcient to establish
that a discrimination occurred in the course of commerce if it
ran from one engaged in interstate commerce to (anotherJ

engaged in commerce " where it " favored (an) interstate chain
in their whole business" and involved "the uti1ization of interstate
mechanisms.

" "

(OJ nee that appears ,. '" * (there is no) further
requirement that the payment be made in connection with goods
sold in interstate commerce. Shreveport Marconi Mfg. Co. 

FTC, supra at 408. See also .1. H. Filbert, Inc. 54 F. C. 359
369-371 (1957). In the instant proceeding respondent is an inter-
state chain, admittedly engaged in commerce, and was favored
by the payments of its suppliers in its entire business , not merely
in the portion thereof located in C'ew York State. The suppliers
32 The examiner wil hereafter separately disCllS5 respondent's contention as to whether

such customers were in competition with it , and may therefore be considererJ to be nonfavored
customers.
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making the payments were themeslves engaged in commerce in
their overall operations. While arrangements for the making of
payments took place in New York State, the transactions were
interstate in scope , since they contemplated the use of interstate
media (newspapers , magazines and even respondent's direct mail
advertising) for advertising the products purchased, and the
advertising inured to the benefit of respondent's entire business.

5. Assuming, arguendo, that it were necessary to show that the
advertised merchandise was shipped in interstate commerce, this
requirement is also met here, despite the fact that deliveries by

suppliers were made to respondent's main store in Xew York
since the merchandise was delivered in obvious contemplation
of the fact that substantial portions thereof would be reshipped
by respondent to its branch stores in other States.34 Such merchan-
dise clearly remained " in the stream of commerce" until it reached
its final destination in one of respondent' s branch stores. Standard
Oil Co. v. FTC, 340 U. S. 231 , 237 (1951); Shreveport Macaroni
Mfg. Co. v. FTC, supm at 408. It is concluded therefore that (a)
each of the suppliers with respect to which evidence was offered
in this proceeding was engaged in commerce , as "commerce" is
defined in the Clayton Act, and (b) the payment of various ad-
vertising and promotional allowances to respondent by such sup-
pliers, as hereinabove found, occurred in the course of such
commerce.

B. Like Gmde and Quality
6. Section 2 (d) of the Clayton Act, unlike Section 2 (a), does

not specifically require that the discrimination between customers
involve commodities "of like grade and quality." It merely pro-
hibits the payment of advertising allowances, in connection with
the sale of "any products or commodities" of the supplier , without
making proportionally equal payments available to other cus-
tomers competing "in the distribution of such products or com-
modities." However, the phrase "products or commodities," as
used in Section 2 (d), has been interpreted by the Commission
and the courts as being similar in meaning to the phrase "com-
modities of like grade and quality" used in Section 2 (a) of the
Act. Joseph A. Kaplan Sons , Inc. Docket No. 7813 (1963) (63

33 Respondent' s catalogs and brochu-r€s were sent to custorner alJ over the worJd. Respondent'
mail order busine an important part of its operation (Tr. 2417. 3160),

:J Advertised merchandise delivered to the Kew York s:ore was reg-uJarly re hip)wd to the

different branch stores. If it was to be advertised in the daily edition of The New York Times
it was delivered to at least the New York area stores , in-:;nr!ing those in Kew Jer ey and
Connecticut. If it was to be advertised ill The Sunday Times , it was reshipped to all 20 branehes
Merchandise advertised in catalogs was reshipped to all branches (Tr. 2416).
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C. 308), aff' 347 F. 2d 785 (D. C. Cir. 1965) ; Fred Meyer

Inc. Docket No. 7492 (1963) (63 F. C. 1J, aff'd 359 F. 2d 351

(9th Cir. 1966) ; Tri-Valley Packing Ass Docket Nos. 7225 and
7496 (1966) (70 F. C. 223).

7. Respondent contends that the issue of whether the products
or commodities involved in the al1eged discriminatory payments to

, were of " like grade and quality" to those sold to other cus-
tomers, must be determined with reference to whether the trans-
actions with its competitors involved styles which were identical
to those sold to it. It is respondent' s position that " different style
numbers denote products of different grade and quality, and that
an allowance granted to advertise a certain style number cannot
be deemed ilegal if it is not proven that a ' disfavored' retailer
purchased the identical style number from the manufacturer
(RPF, p. 7). Complaint counsel have taken alternative positions
on the question of whether the products or commodities here in-
volved were of " like grade and quality." On the one hand they
apparently recognize that, under some circumstances each of a

supplier s styles may be considered to constitute a product of
different grade and quality. However, they also contend that
under the facts of this case, each supplier s line of products as

a whole may be considered to be of like grade and quality, for
purposes of determining whether there has been any discrimina-
tion in the payment of advertising allowances (CPF , pp. 29-34;

, p. 3). They rely, for support of the latter position, on the

so-cal1ed "line of products " theory enunciated in the .Joseph
Kaplan and T1' Valley Packing Ass n. cases supm and in Moog
Industries v. FTC 238 F. 2d 43 , 49 50 (8th Cir. 1956).

8. While complaint eounsel consider the "line of products

theory as the more tenable one and, in support thereof, offered
evidence of the total volume of sales made , and advertising al-
lowances paid , by the various suppliers to respondent and other
customers , irrespective of the styles involved in such transactions
they also offered in evidence numerous invoices showing sales of
identical styles to respondent and its alleged competitors by all
but three of the suppliers, :'" Since the record discloses that many
of the nonfavored customers purchased styles identical to those
cooperatively advertised by respondent, there is thus ample ev-
idence, even under respondent' s theory, that goods of a like grade
and quality were involved in a number of the al1egedly discrim-
inatory transactions, However, in the opinion of the examiner,

30 The only 51.pplier 8ci to whier. no invoices showing the sale of identical styles was ofTered

were Devonhrook, Haynlaker , and Rabiner & Jontow.
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the fragmented view of the issues resulting from the adoption of
respondent' s theory of "like grade and quality," is not justified
under the facts of the case.

9. Respondent's position that a supplier s entire line of products
cannot be considered to be of the same grade and quality, and that
each style is a product of different grade and quality rests largely
on the holding of the Second Circuit in Atalanta Tr' ading Corp. 
FTC 258 F. 2d 365 , 368-369 (1958), where the court held that
it could not "accept the Commission s expansive interpretation
of Section 2 (d), namely, that after showing a supplier has sold a
general line of products in a given area and has granted allow-
ances to only one customer, it is immaterial whether or not a
product of like grade and quality to the one on which the allow-
ance was made was ever sold to any other customer in the area,
In that case the discriminatory allowances were paid in con-

nection with advertising one of the supplier s pork products
bearing the brand name "Unox " and the court held it was er-

roneous for the Commission to find that " the general field of
pork products" was the proper product line for purposes of de-
termining a violation of Section 2 (d).

10. In the Joseph A. Kaplan case supra relied upon by com-
plaint counsel , the Commission distinguished the Atalanta case
and held that the supplier s entire line of shower curtains, rather
than the particular pattern sold to the favored customer , was the
proper product line for purposes of determining whether there

was any discrimination in the payment of advertising allowances,
stating:

We have here a line of products promoted as a Hue , that is, the shower cur-
tain line, and all of the items in this line are used for the same purpose. The
fact that this case deals with such a unified line of goods clearly distinguishes

the case from Atalanta.

In the Tri- Valley Packing Ass n. case supra the Atalanta decision
relied upon by respondents was also distinguished as follows:

The decision in A talanta stressed the finding adopted by the Commission
that the allowances were geared to specific products and the fact that the rec
ord failed to show anything to the contrary. 0; ., The cases are clearly dis-
tinguishable because here there is no question whatsoever that the allowance
was given generally on all private label products purchased from Tri-Valley.
Thus , having given the allowance to promote a general line, respondent was
obligated to make it proportionally available to competing purchasers buying
any item in that line.

11. Respondent contends that the cases relied upon by complaint
counsel are clearly distinguishable from A talanta and from the
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instant situation because, in Kaplan the products were "promoted
as a line " and in T1'i- Valley the allowances were given "to pro-
mote a general line of products. " In Atalanta on the other hand,

the Commission found that the allowances "were geared to specific
products." Respondent argues that , like Atalanta and unlike
Kaplan and T1'i- Valley, the allowances which it received were
geared to, and paid to promote , specific styles and not the sup-
p1ier s general line of products (RR , p. 17).

12. There is no question , as the court held in A talanta that a

supplier has the right to limit his offering of advertising allow-

ances to certain categories of the products sold by him and, when
he does so properly, the product or products selected by him wjl
be determinative of whether he has discriminated between cus-

tomers in the offering of advertising allowances. The Atalanta
decision merely reaffrms the principle enunciated in the Com-

mission s earlier holding in Henry Rosenfeld , Inc. 52 F. C. 1535
at 1545 , that: "The Jaw imposes no requirements that a seller give
advertising allowances on all his products if he elects to accord
them on one or more articles." However, as the Commission also
held in Henry Rosenfeld the supplier must "make (the allow-
ancesJ available on proportionally equal terms to other resellers
of that article or articles who compete with the recipients of the
compensation, " He may not, as the Commission held in Joseph
Kaplan segregate a particular pattern in its 1ine of (productsJ
and decide that one purchaser out of a number of purchasers in
a particular territory \vHI receive an allowance for advertising
on the particular pattern. " A supplier who does so has, in effect
gerrymandered the product line so as to prevent competing cus-
tomers from obtaining an opportunity to share in the supplier
payment of advertising allowances.

13. While the supp1iers here did not expressly segregate their
product lines by withholding, from other customers, the styles
selected by respondent for advertising, they may be regarded as
having done so , indirectly, by allowing respondent to determine
the styles with respect to which the suppliers would have had to
pay cooperative advertising allowances to other customers in

order to comply with the mandate of Section 2 (d), under respond-
ent' s theory of the case. The record establishes that there is con-
siderable reluctance on the part of retailers to cooperatively ad-

vertise merchandise which is identical to that advertised by a
competitor. In recognition of this reluctance , Susan Thomas and
David Crystal advertised different groups of their products with
different customers (Tr. 1257-1258, 1313-1314 , 1390). Similarly,
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respondent' s own buyers would change the style numbers selected
for cooperative advertising when they learned that a competitor
had selected the same styles for advertising (Tr. 1295). To allow

the style selections of a large customer to fix the "grade and
quality" status of the products with respect to which other cus-
tomers must be offered cooperative advertising allowances would
be contrary to the basic purpose of the Robinson-Patman amend-
ment to the Clayton Act "to curb and prohibit all devices by which
large buyers gained preference over small ones by virtue of their
greater purchasing power. FTC v. Brach Co. 363 U. S. 166,
168 (1960). It would also , as the Commission held in Kaplan
completely contrary to the (specific) purpose of Section 2(d)

aimed at equality of opportunity for competing merchants" to
participate in cooperative advertising, on a proportionally equal

basis, with their larger competitors.

14. Respondent has sought to suggest that the selection of
styles to be cooperatively advertised was , in many instances , the
result of a decision by the supplier, or at least a joint decision

by the supplier and itself (RR, pp. 15-17). However, it is clear
from the record as a whole that , to the extent suppliers partici-
pated in the selection of styles for cooperative advertising, they

did so in a frame of reference which was preordained and con-
trolled by respondent (Tr. 3288-3289, 3297, 3182-3183, 1019
1293; see also par. 161, supm). Since respondent's cooperative
advertising program was, to a large extent, built around the
advertising of specifIc styles of their suppliers, it is evident that

any supplier who wished to participate would have to do so on the
basis of the specific styles which respondent wished to advertise.
Furthermore , it is clear that the matter of the selection of par-
ticular styles for advertising was merely a secondary and con-
venient vehicle for the obtaining of cooperative advertising money
by respondent. The buyer made her selection from the supplier
entire line and if one group of styles was not available (as where
a competitor had selected them for advertising), she would merely
select another style or group of styles since "there was always
enough in the line to select from" (Tr. 1295).

15. When left to their own devices , the general practice of most
suppliers was to promote and advertise their products as a line.
With a few exceptions , they exhibited their entire line of products
to all customers and , while few customers selected all items in the
line, the average customer generally purchased a good cross-
section of the line. To the extent any of the suppliers had or now
has some form of cooperative advertising program , it ,vas not or
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is not geared to the customer s advertising of any specific style
within the supplier s line. Thus, the programs of J uniorite, Bert-
Iyn, Pan American , David Crystal , Devonbrook and Majestic pro-
vide for payments based on a percentage of al1 purchases or on a
per-garment basis, without regard to the amount of purchases of a
particular style which might be featured in the advertising. Be-
cause of differences in customer tastes , it would be diffcult for a
supplier to gear any general1y applicable cooperative advertising

program to any specific style or narrow group of styles. The only
evidence in the record of cooperative advertising al10wances being

geared to specific styles involves payments , like those made to
respondent , in response to the solicitations of individual customers
and not as part of any plan. It is , accordingly, the conclusion of
the examiner that the proper line of products or commodities to

be used in determining the issue of whether the suppliers offered
respondent' s competitors allowances on a proportionally equal
basis is each supplier s entire line of products.

C. Conternpora' iwo'usness
16. Respondent contends that it is not only incumbent upon

complaint counsel to establish that the suppliers sold identical
styles to other customers, but to show that such styles were pur-
chased "under comparable market conditions at approximately
the same time, " citing Valley Plymouth v. Studebaker-Packard
Corp. 219 F. Supp. 608 , 610 (S. D. Cal. , 1963). It is the contention
of respondent that complaint counsel have failed to establish the
sale of identical styles to respondent's competitors "under com-
parable market conditions at approximately the same time" as
sales to it, because the evidence offered by them shows the date
of delivery, and not the date of sale , of the merchandise. Respond-
ent further argues that since the evidence establishes the allow-
ances paid to it were mostly I!beginning of the season " allowances,
and that its purchase commitments \vere made in advance of most
other customers, the suppliers were not , as the court held in the
Atalanta case (258 F. 2d at 372), " irrevocably committed" " 
to hold open the same promotional allowances to a1l other prospec-
tive purchasers" (RB , pp. 8-12).

17. Complaint counsel suggest that under the Commission
decision in the Fred Weyer case , as affrmed by the )Jinth Circuit
(359 F. 2d at 357), it is the date of "distribution" or shipment
of the merchandise which controls, and not the date of purchase.

They further argue that the evidence discloses the making of
contemporaneous sales to respondent and its competitors since it
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discloses deliveries of identical styles, during the same month
to respondent and a number of its competitors (CPF , Vol. I

, pp.

36-39). Respondent rej oins that aside from the fact the date of
purchase, rather than the date of delivery, is controlling, it is
insuffcient to show delivery during the same month since this
may involve shipments after the merchandise was advertised by
respondents (RR , pp. 20-21).

18. The argument between counsel regarding the date of de-
livery versus the date of purchase is, in the opinion of the ex-
aminer , largely irrelevant since it is of little moment , under the
facts of this case , which date is accepted as controlling. The basic
purpose of Section 2 (d) is to insure equa1iy of treatment to com-

peting customers in the distribution of merchandise purchased
from the same supplier. As the court held in the Fred Meyer case
(at 357), " the time of purchase by different customers is only
evidence bearing on the existence of that competition com-
petition between the favored and nonfavored customers in the
distribution of the supplier s products. There is no requirement

that sales to two competing customers must have been made at
the same time. As the court stated in Fred Meyer citing Hartley
& Parker, Inc. v. Florida Beverage Corp. 307 F. 2d 916 , 921 (5
Cir. I962): "A substantial time interval indicates only that
different prices (or allowances) might have been caused by dif-
ferent market conditions " (at 357). In situations like that in the

A talanta case cited by respondent involving, as the court noted in
Fred llieuer isolated and non-recurring sales " a period of "sev-
eral months before and after the sales to the favored customer

may be too long to consider the sales of similar products to other
customers as being made under comparable market conditions.
However, in situations involving "continuous sales of regularly
promoted items," a difference of several months between sales to
the favored and nonfavored customers would not give rise to any
inference that the transactions were not comparable, in the ab-
sence of evidence showing a change in market conditions during
the intervening period. Joseph A. Kaplan, supra; Fred Meyer 

FTC, supra at 357, n. 3. In the Kaplan case , sales of as much as
three and one-half months apart were held suffciently comparable
to entitle the customers to equa1iy of treatment.

19. There can be no doubt that the facts in the instant case
fall within the framework of the Kaplan and Meyer cases , rather
than the Atalanta. case. There are involved here regular and recur-
ring sales by the suppliers to most of the customers with respect
to which evidence was offered. There are also involved fairly
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regular contributions by most of the suppliers to the regular and
recurrent cooperative advertising programs of respondent. There
is nothing in the record to indicate that there were any significant
differences in market conditions between the time of the trans-
actions with respondent and , those with the nonfavored customers
irrespective of whether the transactions are compared in terms
of the date of purchase or the date of delivery. For the most part
the nonfavored customers placed their orders as soon as the differ-
ent Jines were open each season." This was general1y the time
when respondent placed its orders. While there may have been
some instances where respondent anticipated the opening of the
season in the placing of orders , this was done largely for its own
convenience because of the amount of time required to prepare

for some of its cooperative advertising programs (Tr. 1086, 1184).
The differences in time which may have resulted between itself
and its competitors , in the placing of orders would, in most in-
stances, be a matter of weeks. There is nothing in the record to
indicate that there was any significant change in market condi-
tions during the intervening period. The situation here is whol1y

dissimi1ar to that in Valley Plymouth v. StudebakC1' Packard cited
by respondent, involving an end-of-season price reduction on
obsolete merchandise. Al1 of the al10wances granted to respondent
involved in-season, current merchandise, and the purchases of
the nonfavored customers, with rare exceptions , involved simi1ar
merchandise.

20. The foregoing discussion is based on the premise that each
supplier s entire line of products may be considered to be an
appropriate commodity or product line. However, even if the
separate styles advertised by respondent are considered to be
the appropriate product lines , the examiner s conclusions would
be the same. As heretofore noted , there is abundant evidence in
the record of the sale of identical styles to respondent and a
number of the nonfavored customers. In many instances the
merchandise was delivered to the nonfavored customers during
the same month , or in the month preceding or succeeding that
in which deliveries were made to respondent. Since the date of

:16 Respondent as erh that "many" uf the testifying retailers waited until later in the season

to place their orders , citing the testimony of seven out of the ;:7 retailpn who testified (RPF
No. 59). However, in four of the instances cited the testimony related to the placing uf re-
orders and special orders , a practice in which retailers generally (including respondent) engage
(Tr. 434 , 525 , 8;-;0). Th€re b generally no change in price during the intervening period (Tr.
1863). In the three instances cited by respondent involving a delay in the placing of uriginal
urders , two involved a matter of a few week and onE' of these was due to the delay on the
part of the supplier in setting- up an appointment fur the retailer to view the Jine (Tr. 2027,
2184).
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delivery coincided , substantially, with the date of the invoicing
of the merchandise to the customers , there is nothing to suggest
that there were any significant changes in market conditions
during the relatively short period of time which may have inter-
vened between the date of sales to respondent and the date of
sales of identical merchandise to the nonfavored customers. Even
if the date of the placing of the purchase orders , rather than

the date of invoicing, was regarded as controlling, the result
would be the same. Evidence as to the dates of purchase orders
was generally unavailable since most suppliers destroy such rec-
ords within a relatively short time, retaining a record only of

when the merchandise was invoiced. However, since there is a
more or less definite time period which intervenes between the
date of a purchase order and the date of delivery, it may be
assumed that a substantially similar time relationship existed in
the dates of purchase orders placed by different customers , as in
the dates of the invoicing of the merchandise to them , even allow-
ing for some variations in the dates of delivery to different cus-
tomers. There is nothing in the record to suggest that there were
any material changes in market conditions occurring between
the dates of the placing of their respective purchase orders 

respondent and the nonfavored customers.

21. While changes in market conditions could account for the
occasional granting of allowances to a certain customer and the
withholding of them from others, it is inconceivable that the
steady, repeated and regular granting of allowances to a select
group of customers over a period of years can be explicable in
all, or in any significant number of, instances on the ground of
changing market conditions. On the contrary, it is abundantly
clear from the record that the reason for the granting of adver-

tising allowances to respondent and a few other customers , and
the withholding of such allowances from the bulk of the suppliers
customers , was not due to changes in market conditions , but to
the conscious policy of many of such suppliers to grant advertising
allowances only to respondent and certain other large customers

requesting them. It is concluded , therefore , that the record amply
establishes that sales to respondent and the nonfavored customers
were generally made under comparable market conditions, and

that respondent has failed to demonstrate that the failure of any
of the suppliers to pay advertising allowances to any of the non-
favored customers was due to changes in market conditions
resulting from differences in the time when such customers either
ordered, purchased or received merchandise, as compared to the
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time when respondent ordered, purchased or received simi1ar
merchandise.

D. Competition
22. In the early stages of this proceeding, respondent raised

the issue whether it was in competition with many of the allegedly
nonfavored customers (Prehearing Order :'0. 1 , par. 5). It took

the position that it was not in competition with the bulk of them
because they were either not located in suffcient geographic

proximity to one of its stores or were not the same type of "full
service retail apparel specialty" shop as its stores (Tr. 11). It is
not clear whether it has now abandoned this position in view of the
evidence in the record with respect to the location and nature of
the business of the nonfavored retai1ers who testified in this
proceeding. In its brief it merely contends that none of the
retailers who did not testify can be considered to be 'j disfavored"
retailers , without indicating what its position is with respect to
those who did testify (RB , p. 13). However , in its proposed find-
ings it refers to the testimony of its own offcials to the effect that
respondent considered its competition to be only the "Fifth A venue
specialty stores such as Lord & Taylor and Saks Fifth Avenue and
the larger department stores such as Bloomingdale and Gimbels
(RPF :'0. 52 , p. 29). While not specifically contending that 
was not in competition with other "disfavored" customers, it
asserts that the "overwhelming majority (of themJ * * * were
small neighborhood stores" and notes that no witnesses were
called " from any of the ' Fifth A venue' retai1 specia1ty stores
similar to respondent or from any of the large New York City
department stores " (RPF No. , pp. 30-31).
23. Complaint counsel contend that the 37 retailers whose

representatives testified (22 from the Kew York City area and
15 from the Washington , D. , area) were all in competition with
one or more of respondent's establishments located in those areas
(CPF Vol. I , p. 40). They further contend that it does not follow
other retailers were not in competHion with respondent , merely
because such retailers were not called to testify. They assert, in
this connection, that in view of the testimony of many of the
suppliers indicative of the non availability of cooperative adver-
tising money to their customers generally, it may be inferred
that there were "disfavored" customers other than those who
testified (CR , p. 7).

24. The examiner agrees with complaint counsel that it does

not follow there were no "disfavored" customers, other than
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those who were ca1Ied to testify. Considering the testimony of
a number of the suppliers that cooperative advertising money
was not avaiJable except to those customers who requested it
and the testimony of a number of the "testifying" retailers that

they were not offered or were specifica1Iy refused cooperative
advertising allowances by such suppliers, it may be inferred
that there were other "disfavored" customers of these suppliers.
Since the so-ca1Ied "Table I" exhibits contain the locations of
numerous other customers of these suppliers , and a number of
such customers were located in the same areas as those who did
testify, it may be inferred that a number of the nontestifying
retailers were in competition with respondent and were dis-
criminated against by the suppliers in the payment of advertising
al1owances. However , since there is ample evidence in the record
with respect to the retailers who did testify, the examiner con-
siders it unnecessary to make specific findings concerning the
nontestifying retailers.

25. With respect to the testifying retailers , it is the conclusion
of the examiner that substantially al1 of them were in competition
with respondent and can all be considered to be "disfavored" cus-
tomers. They were either located in the same community as one
of respondent's stores or within easy riding distance of one of

such stores. In many instances the customers of these stores
listed respondent as one of the stores with which they had a
charge account. Many of their customers read The N ew York
Times and the so-cal1ed fashion magazines in which respondent
advertised , and copies of such publications were on display in the
stores of these retailers. They all carried merchandise similar to
that carried by respondent, albeit in some instances in lesser
variety or depth. To accept as legally valid the impression of re-
spondent' s offcials that only certain Fifth A venue stores and
large department stores were in competition with respondent

would be to ignore the basic purpose of Section 2 (d), which was
to achieve for the smal1er retailers the right to participate, on
an equitable basis , in the advertising benefits conferred on their
larger competitors. The provision in the statute that such benefits
shall be made available "on a proportionally equal basis," recog-
nizes that because of differences in the size of customers and
the volume of their purchases , a1I customers may not be entitled
to identical al1owances. However, such differences in size and
volume does not mean such establishments are not in competition
nor does it justify the failure to afford them any opportunity
to receive advertising allowances.
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E. Proportionally Equal Treatment
26. Respondent's contention with respect to an alleged fai1ure

of proof on the issue of the nonavai1abi1ity of advertising allow-

ances to other retailers, on proportionally equal terms , appears
at first blush to be limited solely to the "disfavored" customers
who did not testify (RPF No. 57 , p. 30). However , its argument
with respect to the nature of the responsibi1ity imposed on a sup-
plier by Section 2 (d) and the factors which the Commission
should weigh in determining whether there has been disparate
treatment, suggests that it also questions whether the record is
suffcient in this regard with respect to some , at least, of the

testifying disfavored customers. Respondent contends that (1)
under Section 2 (d) a manufacturer need not pay advertising
alIowances to alI of its customers, but may furnish some with
promotional materials or services "of equivalent value " and
(2) that the "relative abiliy of different customers to furnish
the desired services and the relative value to the manufacturer
of such services are relevant in determining proportional equaliy
(RE, pp. 14-15). In line with these supposedly valid legal
propositions , respondent suggests complaint counsel may not have
sustained the burden of proof on the issue of disparate treatment
as to those retai1ers who received no advertising alIowances
because (a) they did little or no newspaper or catalog advertising,
(b) the value of any services they might perform for the supplier
would not be commensurate with those performed by respondent
(c) the quantities purchased by them were vast1y smalIer than
those purchased by respondent , and (d) the value of promotional
material made avai1able by the manufacturers may have been
equivalent to the alIowances granted to respondent (RE 16-18).

27. Respondent's argument is based on an erroneous inter-
pretation of both the law and the facts. It may be, as the Com-
mission held in the case cited by respondent, Sunbeam Corp.
Doc. No. 7409 (1965) (67 F. C. 20), that a supplier may
furnish promotional material and other services Hin lieu of
cooperative advertising credits" in order to comply with Section
2 (d). However , this presupposes that the furnishing thereof is
part of an overalI plan in which the customer and not the

supplier' has the right of election , and in which the value of the
promotional services offered is proportionalIy equal to the adver-
tising payments. As the Commission held in Exquisite Form
Brassiere , Inc. 57 F. C. 1036 , at 1050, aff' 301 F. 2d 499 (2d

Cir. I961), cert. denied 309 U. S. 888

, "

the customer and not the
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se1ler should decide what is or is not usable and suitable for him
and should have the opportunity to select that feature of a plan
which suits him best. " In the S"nbea.m case cited by respondent
the provision for the furnishing of promotional material, in lieu

of advertising a1lowances, was part of a comprehensive plan

in which the purchaser could select the option it desired. In the
instant case the furnishing of promotional material or services,
to the extent it was done, was not part of any plan or program
in which the customer was given the right of ejection." Further-
more, such services or material cannot be considered as a substi-
tute for the payment of advertising allowances since, as in the
Exquisite Form Brassiere case , they "were not offered in lieu
of the advertising a1lowance but were available to customers

receiving such a1lowance," including respondent (Tr. 420-421

472, 642, 1068, 1191, 3254). The fact that the larger customers

did not, as respondent emphasizes, general1y choose to avajj
themselves of such promotional material or services is immaterial.
Aside from other infirmities in respondent' s position , the record
here , unlike that in S"nbea.m fails to estab1ish that the promo-

tional material and services Hwere equivalent in value" to the
advertising payments made to respondent." In fact, in a number
of instances the record discloses that the customers had to pay
for such material or services (Tr. 1216 , 1401 , I616-1617, 1779).

28. Respondent's further argument, based on the relative
ability of other customers to furnish advertising services, and
the relative value of the services rendered by respondent in
comparison to its smal1er competitors, is likewise without merit.
In the first place, most of the customers did engage in newspaper
advertising and some utilized catalogs , brochures and other direct
mail advertising. The examiner is satisfied that there is a real
1ike1ihood even more of them would have utiized such advertising

37 While a number of the suppliers did suppJy display materials and render pTomotional

services to their customers , in ",orne instances this was done on a sporadic and un ystematic

basis, and in other instances the record !aUs to establish that any matt'rials or services weTe
supplied to customers. Thus, there is little or no evidence that Devonbrook, Eertlyn or Ronay
supplied promotional material or servkes. While Rabine)" & Jontow claimed that it supplied
mats and display materiaJ to its customers generally, several of Es customers testified that they
did not receive or were refused such material (Tr. 1540, 1565, 2053- 20, 5, 2(61). Vendome sup-
plied customers with trunk showings on a selective hasis , and it did not supply them with pro-
motional material in 1%2 or 1963 (Tr. 715 , 754-755). Lynne s program consisted of supplying
customers with copies of resIJondent s advertisements (Tr. 817).

3R Respondent appears to suggest that complaint counsel had the hurden of establishing the

value of the promotional material and services (RE , p. 18). However , where it is shown that a
supplier has mad(' certain payments to a favored customer on a Rejective basis , the burden of
establishing that the supplier offered other payments or services of equivalent vaJue would

shift to the party asserting that proposition. Vanity Fair Paper Mil8 v. FTC, 311 F. 2d 480

486 (2d Cir. 1962).
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media if they had been afforded the opportunity to do so , on a
basis of proportional equality to respondent. Certainly it would
frustrate the purpose of a statute intended to prevent "discrimi.
nation favoring large buyers over small" ones (Sunbeam Cm'
supra), to compare the advertising program of a favored cus-

tomer with that of its disadvantaged competitors. To do so would
be to freeze the status quo of a basically discriminatory situation,
to the disadvantage of those whom it was the basic purpose of
the statute to protect.

29. Aside from the foregoing considerations , respondent' s argu-
ment overlooks the fact that the decision in the selection of alter-
native allowances or services is , as noted in the cases above cited,
that of the customer and not the supplier. As the Commission stated
in Fred Meyer the concern of Section 2 (d) is not so much with
whether or not the supplier gets his money s worth from the
customer who peJ;forms , but whether other customers who com-
pete with the receiving buyer have an opportunity to perform
those same services and to be paid on proportionally equal terms,
The value of the services rendered by customers may sometimes
be material where there is an issue raised as to whether the
payments made are so disproportionate to the services rendered
that the favored customer may be considered to have received
an indirect price advantage. Fred Meyer v. FTC, SU1Jm, at 362;

Lever Bros. 50 F. C. 494 , 511. However, where the record dis-
closes a complete failure to offer advertising allowances to com-
petitors of the favored customer , there is no need to determine
the relative value of the services such customers could have
rendered in comparison to those rendered by the favored customer.

30. There is abundant evidence in the record that most of the
suppliers had no generally-announced cooperative advertising plans
and paid advertising allowances, on an ad hoc basis, only to
respondent and a relatively few other select customers who
solicited such allowances. Included in this category are Haymaker,
Izod , Devonbrook , Evan-Picone, Lynne, Monet, Rabiner & J ontow,
Ronay and Serbin. Several of the other suppliers sometimes took
the initiative in offering advertising allowances, but generally

limited their offers to selective "key" or large-volume accounts.
This includes Majestic , Susan Thomas and Vendome, None of the
foregoing suppliers informed their other customers that similar
allowances were available to them , on a proportionally equal
basis. It is clear , therefore , that in such instances the allowances
paid to respondent were not made "available" to its competitors,
as the statute requires, irrespective of whether those competitors
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solicited such payments or offered to perform advertising services.
As the Commission stated in Henry Rosenfeld, Inc. 52 F. C. at
1548, "an alJowance cannot be deemed 'available' to a reseller
and a denial of opportunity to share therein occurs , when a selJer
fails to inform or otherwise offer promotional allowances to a
customer while granting such payments for similar services to
the reselJer s rivals." Not only did the foregoing suppliers fail
to affrmatively inform or otherwise offer promotional alJowances

or equivalent material to other customers competing with respond-
ent, but the record discloses that, except for Devonbrook, Lynne
and Serbin, they actually refused to grant such allowances or

materials to one or more of respondent' s competitors who re-
quested them (see paragraphs 38, 44 , 59- , 84- , 94- , 116-

117, 127, 146 supra).
31. While certain of the suppliers did have some type of plan

for the payment of advertising alJowances, the alJowances paid
to respondent exceeded those called for under these plans and
respondent was permitted to utilize advertising media not pro-
vided for under the plans. Thus, payments made to respondent
exceeded the 2 If provided for under the Bertlyn plan , the 3112 

provided for under the J uniorite plan , the 57r provided for under
the Pan American plan, and the 50(-per-garment provided for
under the David Crystal plan. "" Likewise , some of the payments
to respondent exceeded the 50 If of cost-of-advertising limitation
provided for under the J uniorite and Pan American plans. Re-
spondent also received advertising allowances for advertising in
catalogs, brochures and mailers, despite the fact that the David
Crystal , Bertlyn , and Pan American plans were limited to news-
paper advertising, and the J uniorite plan to newspaper and
magazine advertising. It is clear , therefore, that in the case of

the foregoing four suppliers the allowances paid to respondent

were not made available to respondent' s competitors on a pro-
portionally equal basis , since the payments to respondent were
in addition to or exceeded those provided for under these plans.

Fred Meyer v. FTC 359 F. 2d at 360; Exquisite Form Brassiere
57 F. C. at 1050. It is , accordingly, concluded that the 16 sup-
pliers with respect to which evidence was offered made payment
of advertising allowances to respondent which were not made
available, on proportionally equal terms, to other customers

Respondent notes that there were payments made to other customers which exceeded these

plans (RR , p. 23). However the fact that the uPIJlier compounded the offense with other
customers is no defense.
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competing with respondent in the resale of simjJar goods and
commodities as those sold to respondent.

F. The Knowing Indncement
32. As is apparent from the foregoing discussion, the record

amply establishes the making of payments to respondent which
would have constituted violations of Section 2(d) of the Clayton
Act if this were a proceeding against the suppliers making such
payments. However , since this is a proceeding against respondent
under Section 5 of the Federal Trade Commission Act, there is
the further requirement of establishing that, as the complaint
alleges , respondent "knew or should have known that such sup-
pliers were not making avajJable to their customers competing
with respondent in the resale and distribution of such products

such payments, allowances or other things of value on propor-

tionally equal terms.
33. Respondent contends that the record fajJs to establish that

it knew or should have known it was receiving ilegal advertising
allowances. Its position is based principally on the following facts
which it contends are established by "the uncontradicted evidence
in the record viz that (1) the suppliers "very often solicited
respondent to engage in cooperative advertising," (2) respondent
did not know what allowances, if any, the suppliers were making
to other customers, (3) the suppliers did not indicate that they
were according respondent preferential treatment, (4) there is
nothing in the record to indicate that the suppliers could not
have paid other customers proportionally equal advertising allow-
ances (5) respondent "never coerced or pressured a manufacturer
into granting an advertising allowance " and (6) respondent con-
sidered its competition to be the Fifth Avenue specialty shops and
larger department stores , and was under the impression that such
stores were receiving cooperative advertising allowances (RB
pp. 18-20).

34. Before discussing the legal requirements for establishing
knowing" inducement , it should be noted that the facts do not

accord with respondent' s version of the "uncontradicted evidence
in the record. Contrary to respondent's contention , (1) the solici-
tation of advertising allowances was done principally by respond-
ent, with the instances in which a supplier took the initiative
generally involving the supplier s anticipation of a call from one
of respondent's buyers and the suggesting of a style which re-
spondent might wish to consider for inc1usion in one of respond-
ent's forthcoming promotions (paragraph' s 160 and 162 snpTa) ;
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(2) as a minimum, respondent was aware of what al10wances
some of its suppliers were paying under general1y-announced
cooperative advertising plans, and that the payments being
received by it exceeded and were beyond those permitted under
the plans; (3) while the suppliers may not have expressly in-
formed respondent it was receiving preferential treatment , its
knowledge of industry conditions , including the fact that mainly
the Fifth Avenue specialty shops and the larger department stores
were receiving such allowances, the paucity of cooperative adver-
tising by other establishments in the communities where its stores
were located, and the Commission s industry-wide investigation
of the payment of promotional al10wances in the apparel industry,
must have created some suspicion on its part that it was receiving
preferential treatment; (4) at least one of the suppliers indicated
that it could not have afforded to pay equivalent advertising
allowances to other customers (Tr. 530), and the size of the
allowances received from a number of other suppliers and the
diffculty in proportionalizing some of them must have created
some suspicion in respondent that such suppliers could not have
paid similar allowances to their customers generally (paragraphs
166-170 wpm); (5) while respondent may not have exerted
any overt pressure on its suppliers to participate in its advertising
programs, respondent' s important position as a potential pur-
chaser of their merchandise and the fact that its purchases were
concentrated, to a large extent, around advertised merchandise

was suffcient to exert pressure upon its suppliers , as the testimony
of some of them makes apparent (paragraphs 163-164 supm) ;
and (6) the fact that respondent considered its competition to be
only the Fifth Avenue specialty stores and certain large depart-
ment stores is immaterial and is , moreover, unrealistic, at least
with respect to its branch stores located in suburban communities.

35. The test of whether a buyer may be regarded as having
knowingly induced or received discriminatory advertising allow-
ances has been stated in American News Co. v. FTC 300 F. 2d
I04 , 110 (2d Cir. 1962), ccrt. denied 371 U.S. 824, as fol1ows:

The test of whether a buyer has kno\vledge that payments he induces and re-
eeivcs are illegal \.vas laid down for cases brought under 2(f) by the Supreme
Court in AutoJlwUc Cant.een Co. of America v. :-46 U. S. 61. By analogy
this test is applicable in these !;5 proceedings. See Grand Union Co. v. C.,
supm. Although knowledge must be proved , it need not be by direct evidence;
circumstantia1 evidence , permitting the inference that petitioners knew , or in
the exercise of normal care would have known , of the disproportiona1ity of the
payments is suffcient. Aut.omat.ic Canteen Co. of Am. erica v. C., supra
:146 l:S. 61 , 80.
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In the Amej' ican News case , the court held that the Commission
finding of "knowing" inducement was amply supported where
the evidence revealed that (a) the customer had a position of
near-dominance" in its field , (b) it insisted on allowances which

were greatly in excess of those customarily paid, (c) its suppliers

often resisted the requests for allowances on the ground that they
would exceed those granted its competitors, and (d) no other
customer received advertising allowances proportionally equal to
those paid to the favored customer.

36. Respondent seeks to distinguish the facts here from those
in the American News case, contending that (a) it was "in a
fiercely competitive business and was hardly in a dominant
position " (b) it did not insist on the payment of advertising
allowances , but often turned them away, and (c) the suppliers
not only did not resist , but actually welcomed the opportunity

to participate in respondent's advertising endeavors" (RB , p. 22).
Respondent also seeks to distinguish Fred Meyer v. FTC 359 F.
2d at 365-367, where the court sustained the Commission s finding
of knowing inducement in a factual context in which (a) "pres-
sure existed and was successfully applied" by the respondent
(b) the concessions obtained were unusually large, (c) the
respondent maintained a "vigorous intelligence network" and
regularly scrutinized the advertising of its competitors, (d) re-

spondent was the possessor of "self-professed market power
and (d) respondent requested that the allowances be "exclusive
with it (ld p. 23).

37. Respondent's effort to distinguish the holdings in American
News and FTed Meyer is of dubious merit. While respondent'

business may have been "fiercely competitive" vis-a-vis its own
competitors, it enjoyed a position of market eminence vis- vis
the many suppliers who were grappling for its custom. Similarly,
although the record does not establish the existence of a "vigorous
intelligence network " it certainly indicates that respondent pos-

sessed considerable sophistication and intelligence concerning
competitive practices and conditions in the industry. Further

parallels could be drawn to the cases cited, and respondent' s factual
distinctions could be further disputed. However, such an effort
would not be fruitful since it is not a prerequisite to a finding of

knowing" inducement to demonstrate that all of the factual
elements which "vere present in the American Ne1JJs and Fred
Meyer- cases exist here. Those cases are merely illustrative of
factual situations in which knowledge couid be properly inferred.
The basic question in each case is whether , as stated in America1l
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N eW8 the customer "knew, or in the exercise of normal care
would have known , of the disproportionality of the payments

, as stated in sJightly different language in Giant Food, Inc. 

FTC 307 F. 2d 184 , 187 (D. C. Cir. 1962), cert. denied 371 U.

910 , the customer "possessed information suffcient to put upon
it the duty of making inquiry to ascertain whether the suppJiers
were making such payments available on proportionally equal
terms to its competitors. " It may be noted , in this connection,
that in Giant the customer was not found to be dominant in its
field , although it was a substantial chain. However, it was the
originator of the advertising payments and such payments were
in addition to those made under the suppliers ' regular advertising
programs. The customer s program was found to be "somewhat
vague and general" in its terms

, "

thereby making it diffcult for
a supplier to formulate with any degree of certainty a program
that would adequately satisfy its obligations in regard to Giant'
competitors." In this context the customer s alleged lack of knowl-
edge was held to be "culpable" (at 187).

38. In the opinion of the examiner , there is more than ample
evidence here to establish that respondent had knowledge of the
disproportionaliy of the payments made to it, or at least to
demonstrate that any want of such knowledge on its part was
culpable." As heretofore found , it was clearly the instigator of

the advertising programs (paragraphs 160-161 supra). The
programs were set up on such a basis that it would be diffcult
for its suppliers to proportionalize them among other customers
particularly in the case of the catalog and other direct mail
advertising programs (paragraphs 166- 169, supra). In some
instances the proportionate amount of the suppliers ' contributions
cannot be determined , either in terms of the cost of advertisements
or the percentage of purchases. Even when it is possible to
determine the proportionate amount of the contributions to re-
spondent, suppJiers who might desire to offer allowances to other
customers on a proportionally equal basis could , in many instances
do so only after payments to, and purchases by, respondent had
been completed (paragraph 169 supra). 40 The size of the allow-
ances which respondent was receiving from a number of its
suppliers must have aroused some suspicion on its part concerning
the abiJity of the suppliers to make such allowances generally
available (paragraph 170 supra). In the case of at least three

40In the Fred Meyer casc the Commission held that Section 2(d) requires " not only that
competing pu:rcha crs be offered an opportunity to receive proportionaIly equal payment for

performing the same services, but that they must be offered that opportunity at the same
time " (63 F. C. 61).
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suppliers with cooperative advertising plans there can be no
doubt that respondent was aware it was receiving payments which
were in excess of , or beyond , those generally available (paragraphs
171- 173, supra). From its general knowledge and awareness of
industry conditions , it must have suspected that the bulk of the
suppliers did not have any general1y-applicable cooperative adver-

tising plans (paragraphs 174-175 supra).
38A. While coercion is not a necessary element of the offense

(E. H. Macy Co. 326 F. 2d 445, 447, 2d Cir. 1964), the
existence of coercion is considered to "render the buyer s claimed
lack of knowledge culpable. Fred Meyer v. FTC , supra at 363.

It is also clear from the Fred Meyer- case that coercion need not

be "overt " but may be inferred from the market power and
circumstances of the request for al1owances. While respondent

may not have occupied a position of market dominance , it occu-

pied a position of suffcient importance as a buyer of apparel and
accessories that its requests for advertising allowances would be
regarded by many suppliers as cal1ing for a command performance
as indeed the record indicates they were (paragraphs 162-164,
supra). Where a buyer occupying such a position initiates a series
of long-range advertising programs , which are general1y tailored
to its requirements, and induces its suppliers to make regular
payments to it , it has, as the Commission stated in Fred Meyer
(quoting, in part , from the court of appeals in Giant Food),
possessed (itself) of ' information suffcient to put upon it the

duty of making inquiry to ascertain whether the suppliers were
making such payments available on proportional1y equal terms
to (his) competitors'" (63 F. C. 59). Not only did respondent

make no such inquiry here but it appears to have studiously avoided
doing so. Its ignorance , if there was any, was clearly culpable. It is
concluded , therefore, that respondent knew or should have known
that the advertising payments which it induced and received
from its suppliers had not been made available by them on pro-
portionally equal terms to its competitors.

G. Responden, Defense

39. Respondent has raised certain defenses to this proceeding,
the principal ones being (a) that the allowances paid to it were

cost justified" by reason of savings in costs of delivery and
salesmen s commissions, and (b) that there has been no showing
of competitive injury resu1ting from the granting of such al1ow-

ances (RPF Nos. 76-78). Respondent is aware that such defenses
have been held to be invalid, but has raised them "for the record" so



528 FEDERAL TRADE COMMISSION DEpSIONS

Initial Decision 72 F.

to speak, in order to "preserve its position in the event of an
appeal or appeals" (RE , p. 24).

40. As respondent has noted , its defenses have been uniformly
held to be invalid. In Simplicity Pattern Co. v. FTC 360 U. S. 55

, the Supreme Court specifically held that the cost justification
defense and the requirement for a showing of competitive injury,
which are applicable in a Section 2 (a) Clayton Act proceeding,
do not apply to proceedings brought under subsections (c), (d)
and (e) of that section. See also Gmnd Union v. FTC, 300 F. 2d

, 99 (2d Cir. 1962), where the court of appeals held that there
is no requirement for showing competitive injury in a Section 5

proceeding, based on the knowing inducement of discriminatory
advertising allowances; and FTed Meyer v. FTC , "upm where the
court of appeals sustained the Commission s holding that the
cost justification defense was inapplicable and that there was no
requirement for a showing of competitive injury in Section 5
cases charging a buyer with knowingly inducing discriminatory
advertising allowances.

FINAL CONCLUSIONS OF LAW

1. Respondent and each of the suppliers hereinbefore referred
to were , and are , engaged in commerce , as "commerce" is defined
in the Clayton Act and the Federal Trade Commission Act.

2. In 1962 and 1963 said suppliers , in the course of their busi-
ness in commerce, paid or contracted to pay to respondent various
sums of money as compensation, or in consideration of , various
advertising and promotional services performed or to be per-
formed by respondent in connection with offering for sale certain
products or commodities manufactured , sold , or offered for sale

by such suppliers.
3. The aforesaid suppliers failed to make available such pay-

ments on proportionally equal terms to all other customers com-
peting with respondent in the distribution of such products or
commodities.

4. Respondent, in inducing or receiving the aforesaid advertis-
ing a1lowances or payments , knew or should have known that such
suppliers were not making available to various of their other cus-
tomers competing with respondent in the resale and distribution
of such products such payments, a1l0wances or other things of
value on proportiona1ly equal terms.

5. The acts and practices of respondent, as above found , are a1l

to the prejudice of the public and constitute unfair methods 
competition and unfair acts or practices within the intent and
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meaning of, and in violation of, Section 5 of the Federal Trade
Commission Act.

6. The Commission has jurisdiction over the subject matter of
this proceeding and the respondent , and this proceeding is in the
public interest.

THE REMEDY

In view of the extensive , widespread and prolonged violations
of law hereinabove found to have existed, it is the opinion of the
examiner that the broadest possible order is required in order
to effectively terminate the inducement by respondent, of all types
of ilegal promotional aJlowances , using aJl types of media. Since
it also appears that, as a result of a recent reorganization , re-

spondent' s retail store operations are now conducted by respond-
ent' s subsidiary, Best & Co. Stores of Delaware Inc., it is the
opinion of the examiner that the complaint should be, and hereby
is, amended to include such corporation , and that such corporation
should also be included in the order. In view of the prospect of a

further transfer of respondent's retail store operations, appro-

priate provision should also be made for requiring respondent
to insure compliance with this order by any successor or transferee.

ORDER

It is oTdeTed That respondent Best & Co. Inc. " a corporation
and respondent' s subsidiary Best & Co. Stores of Delaware Inc.,
a corporation, and their offcers, employees , agents and repre-
sentatives , directly or through any corporate or other device
in or in connection with any purchase in commerce , as "commerce
is defined in the Federal Trade Commission Act, of products for
resale , do forthwith cease and desist from:

Inducing and receiving, or receiving, anything of value
from any supplier as compensation or in consideration for
services or facilities furnished by or through respondent or
its subsidiary in connection with the handling, sale or offering
for sale of products purchased from such supplier, when

respondent or its subsidiary knows or should know that such
compensation or consideration is not being made available
by such supplier on proportionaJly equal terms to aJl of its
other customers competing with respondent or its subsidiary
in the sale and distribution of such supplier s products.

41 The name of respondent, as it appears in the complaint , erroneously contains a comma
after the word "Co.
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It is further order-d That in the event respondent and/or its
subsidiary merges with another corporation or transfers al1 or a
substantial part of the business or assets of either to any other
corporation or to any other person , respondent and/or its sub-
sidiary sha11 require said successor or transferee to file promptly
with the Commission a written agreement to be bound by the terms
of this order: Provided That if respondent and/or its subsidiary,
wishes to present to the Commission any reason why said order
should not apply in its present form to said successor or trans-

feree , respondent and/or its subsidiary shall submit to the Com-
mission a written statement setting forth said reasons prior to
the consummation of said succession or transfer.

OPINION OF THE COMMISSION

BY, REILLY Commissioner:
Respondent herein, a firm engaged in the sale at retail of

wearing apparel and accessories thereto, has been charged in
a complaint issued November 1 , 1965, with violating Section 5

of the Federal Trade Commission Act by knowingly inducing or
receiving from its suppliers, advertising and promotional a11ow-
ances which were not made available on proportional1y equal terms
to such suppliers ' other customers who competed with respondent
in the sale and distribution of the suppliers ' products. The hearing
examiner has filed his initial decision holding that the a11egations
of the complaint were sustained by the evidence and has entered
an order to cease and desist.

Respondent has filed a limited appeal from the examiner s initial

decision , challenging only the scope and terms of the order to
cease and desist, but specifica11y preserving the right to make
certain legal arguments in the event it should appeal from the
Commission s decision.

Respondent contends first of a11 that the examiner s order is
too broad in that it would prohibit respondent from knowingly
receiving discriminatory payments or allowances from any sup-
pliers as compensation for any and all services 01' facilities
furnished by or through respondent in connection with the han-

dling, sale or offering for sale of such suppliers ' products. Re-

spondent points out in this connection that the Commission s ev-

idence in this matter related exclusively to the al1eged inducement
and receipt by respondent of discriminatory payments in connec-

tion with direct mail , newspaper and magazine advertisements
and promotions. Consequently, according to respondent, the order
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should refer only to payments and allowances received for adver-
tising or promotional services or facilities.

While recognizing that the Commission, in framing a cease

and desist order, is not limited to prohibiting an i1egal practice
in the precise form in which it is found to have existed in the
past, respondent argues that the Commission may not forbid prac-
tices which have not been proven to have been engaged in by
respondent nor shown to be related to practices engaged in. We
cannot say that this statement is wrong as a general principle
of law, but we disagree with respondent's underlying premise

that the order in this matter prohibits practices which are not
related to proven unlawful conduct. The examiner has found
that respondent engaged in "extensive , widespread and prolonged"
violations of law and expressed the opinion that the broadest
possible order is required to prevent respondent from inducing
preferential treatment from its suppliers. Obviously he believed
that if respondent would be unable to obtain discriminatory
allowances for advertising or promotional services it would seek
to obtain unlawful concessions in the form of payments for other
services or faci1ities. Respondent' s arguments that it has neither
the abjJty nor the inclination to obtain discriminatory allowances
are unconvincing. The appeal from this part of the order is there-
fore denied.

Respondent has also taken exception to that provision of the

headng examiner s order which would require it to obtain from
any successor by merger or any transferee of all or substantially
all of its assets an agreement to be bound by the terms of the
order. We note in this connection that subsequent to the issuance
of the complaint herein respondent transferred its retail store
operations to a wholly owned subsidiary corporation. The hearing
examiner, in anticipation of a further transfer of business 
respondent , included the disputed provision for the purpose of
insuring compliance with the order by any successor or transferee.
We agree with respondent that such a provision is not required
to bind parties who should be held liable under the order by
reason of their relationship to respondent. It wi1 therefore be
stricken.

1 For example , on May 2 , 1967, subsCQuent to th" issuance of initial decision , respundent Best

& Co. Inc., merged itse1f inw Beco Industries Corporation , which it had previO\1S1y organized

as a wholly owned Delaware subsidiary. As a result of this merger , RecD Industries Corporation
now owns all of the assets formerly owned by Best & Co. Inc., and the latter corporation has
ceased tu exist as 11 corporate entity, Respondent concedes in its brief, however, that because
of the virtually wmpJete identity between Best & Co. Inc. , and ReeD Industries Corporation
that the latter should be named in and be bound by any ceaHe and desist order which may
ultimately be issued in this proceeding.
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To the extent indicated herein, the appeal of respondent 
granted; in all other respects it is denied. The initial decision
modified to conform with this opinion, wil be adopted as the
decision of the Commission.

FINAL ORDER
This matter having been heard by the Commission upon re-

spondent' s appeal from the hearing examiner s initial decision

and upon briefs and oral argument in support thereof and in
opposition thereto; and the Commission having rendered its
decision granting in part and denying in part the aforementioned
appeal and directing modification of the initial decision:

It is ordeTed That the following order be substituted for the
order to cease and desist contained in the initial decision:

It is ordered That respondent Eeco Industries Corporation
a corporation, and respondent's subsidiary Beco Stores of
Delaware Inc. , a corporation , and their offcers , employees,
agents and representatives, directly or through any corporate
or other device, in or in connection with any purchase in

commerce, as "commerce" is defined in the Federal Trade
Commission Act, of products for resale, do forthwith cease
and desist from:

Inducing and receiving, or receiving, anything of value
from any supplier as compensation or in consideration
for services or facilities furnished by or through respond-
ent or its subsidiary in connection with the handling,

sale or offering for sale of products purchased from such
supplier, when respondent or its subsidiary knows or
should know that such compensation or consideration is
not being made available by such supplier on proportion-
aDy equal terms to aD of its other customers competing
with respondent or its subsidiary in the sale and distri-
bution of such supplier s products.

It is further ordered That the hearing examiner s initial de-

cision, as modified hereby, be, and it hereby is, adopted as the
decision of the Commission.

It is further ordered That respondent and its subsidiary shall
within sixty (60) days after service upon them of this order , file

with the Commission a report , in writing, setting forth in iletail
the manner and form in which they have complied with the order
to cease and desist contained herein.


