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It is further ordered, That this proceeding be, and it here-
by is, dismissed against David T. Beals and Russell W.
Kerr, now deceased.

It.is further ordered, That the proceeding be, and it here-
by is, dismissed as to the following persons in their individ-
ual capacities:

Miller Bailey Sister Michaella Marie
E. B. Berkowitz ‘Russell H. Miller

T. R. Butler Dr. William C. Mixson
Dr. Ralph Coffey Gilbert C. Murphy
Tom J. Daly Adolph R. Pearson
Abraham Gelperin Walter A. Reich
Meyer L. Goldman James R. Rich

Mack Herron Dr. William J. Sekola
Maurice Johnson James T. Sparks
Thomas M. Johnson Nathan J. Stark
Walter N. Johnson Harry M. Walker
James D. Marshall Robert F. Zimmer

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with
the Commission a report, in writing, setting forth in detail the
manner and form in which they have complied with this order.

Commissioners Elman and Reilly dissented. Commissioner
Elman has filed a dissenting opinion, and Commissioner Reilly
has filed a dissenting statement. Commissioner Jones concurred
and has filed a concurring statement.

IN THE MATTER OF
THE CROWELL-COLLIER PUBLISHING COMPANY ET AL.*

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket 7751. Complaint, Jan. 18, 1960—Decision, Sept. 30, 1966**

Order requiring a New York City publisher which sells its encyclopedias

*Now known as Crowell Collier and Macmillan, Inc.
**This order was made effective on Teb. 4, 1969, and applicable to the respondent parent
corporation, its successor and the new subsidiary.
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through door-to-door solicitation, to cease misrepresenting that its sales-
men are conducting a survey, that it offers its books free or at a reduced
price in return for the use of the customer’s name, that its offer to sell is
limited in time or to a select group, that its books are advertised nation-
ally at any sum in excess of the usual sale price, that prices offered
prospective customers constitute a savings, and failing to disclose at the
time of first contact that the respondent’s representatives are in fact
salesmen of encyclopedias. The order also postpones its effective date
until further order of the Commission.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act, the
Federal Trade Commission, having reason to believe that Crow-
ell-Collier Publishing Company, a corporation, and P. F. Collier
& Son Corporation, a corporation, hereinafter referred to as re-
spondents, have violated the provisions of said Act, and it appear-
ing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint, stat-
ing its charges in that respect as follows:

PARAGRAPH 1. Respondent Crowell-Collier Publishing Company
1s a corporation organized, existing and doing business under and
by virtue of the laws of the State of Delaware. Respondent P, F.
Collier & Son Corporation is a corporation organized, existing and
doing business under and by virtue of the laws of the State of
Delaware. Respondent Crowell-Collier Publishing Company is a
holding company and as such it dominates, controls and dictates
the acts, practices and policies of respondent P. F. Collier & Son
Corporation, a wholly owned subsidiary of respondent Crowell-
Collier Publishing Company. Respondents have an office and prin-
cipal place of business located at 640 Fifth Avenue, New York,
New York.

PAR. 2. Respondents, among other things, are now, and for sev-
eral years last past have been, engaged in the business of publish-
ing, selling and distributing books, including an encyelopedia
called Collier’s Encyclopedia. Respondents cause their said books,
including Collier’'s Encyclopedia, when sold, to be transported
from the State of Indiana to purchasers thereof located in various
other States of the United States and in the District of Columbia.
Respondents maintain, and at all times mentioned herein, have
maintained, a substantial course of trade, is said books, in com-
merce, as ‘“‘commerce” is defined in the Federal Trade Commission
Act. :
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PAR. 8. In the course and conduct of their business, as afore-
said, respondents have been, and now are, in direct and substan-
tial competition in commerce with other corporations, individuals
and firms in the sale of books of the same general nature as those
sold by respondents.

PAR. 4. Respondents sell said books, including the Collier’s En-
cyclopedia, at retail to the general public. Sales are made by
agents, representatives or employees who contact prospective pur-
chasers in their homes or at their places of business. Respondents
furnish said agents, representatives or employees with sales kits,
various books, pamphlets, circulars, and other advertising, sales
and promotional material, including order blanks, instructions
and sales talks. In their solicitation and sales presentation, said
agents, representatives or employees make many statements and
representations concerning their status, employment, and con-
cerning the offer, the quality. composition, characteristics and
price of respondents’ said books, including the Collier’s Encyclo-
pedia. Some of these statements and representations are orally
made by said agents, representatives or employees to the prospec-
tive purchaser, and some are contained in advertising and promo-
tional literature displayed by said representatives to said prospec-
tive purchasers.

Typical, but not all inclusive, of said statements and represen-
tations are the following:

(a) That respondents are conducting a market research survey,
a brand identification program or survey or a survey of a special
list of people.

(b) That respondents’ agent or representative calling on the
prospect is connected with respondents’ advertising or publicity
department, and is not selling anything.

(¢) That respondents are offering to give a set of Collier’s En-
cyclopedia free or at a reduced price to the person being called
upon providing the yearly supplements included in a combination
offer are purchased.

(d) That the cost of the set of Collier’s Encyclopedia is in-
cluded in an covered by respondents’ advertising budget and is
heing given free, or at a reduced price, to the person called upon
in return for:

1. A letter giving his or her opinion and comments about said
set of encyclopedia after it is received, and

2. Permission in writing to use the person’s name in advertis-
ing their said encyclopedias.
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(e) That the offer made of respondents’ encyclopedia is a ‘“‘spe-
cial introductory offer,” is not being offered to the public gener-
ally at that particular time and is only being offered to a specially
selected group of people in the particular community at that time.

(f) That respondents’ general sales promotion and offer of said
encyclopedia will be conducted at a later date.

(g) That the annual supplement volume or year book usually
and regularly sells for $10.00 and is being specially offered to the
prospective customer for only $3.95.

(h) That certain books included in respondents’ “combination
offer” are given free of cost with the purchase of respondents’
said encyclopedia and supplements or year books.

(i) That the set of said encyclopedia being offered to the
prospective customer is nationally advertised for $389 or more.

(j) That the special offer as to conditions and price is limited
to the time of the call on the prospective customer.

PAR. 5. Said representations were false, misleading and decep-
tive. In truth and in fact:

(a) Respondents were not conducting a market research sur-
vey, a brand identification program or survey, a survey of a spe-
cial list of people, or a survey of any other nature.

(b) The agents or representatives were engaged in selling en-
cyclopedias and other books to the prospect called on and were
not connected with respondents’ advertising or publicity depart-
ment.

(¢) Respondents did not give the set of said Collier’s Encyclo-
pedia free to the person called on, in case the yearly supplements
were purchased, or for any other reason.

(d) The cost of the set to a purchaser of Collier’s Encyclopedia
was not included in or covered by respondents’ advertising budget
but was paid for in full by the customer. Respondents did not gen-
erally use the names of the customers in their advertising of said
encyclopedia and books or letters of comment, and the practice of
obtaining the signed consent of the customer agreeing thereto
was only a device to lead the customer into the erroneous belief
that the offer was a special one or constituted a reduced price and
that the signed agreement consenting thereto is a prerequisite to
quality for said offer. Many customers did not write respondents a
letter listing his or her comments about said encyclopedia and re-
spondents did not require or make any effort to require the cus-
tomer to fulfill such agreement.
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(e) Respondents’ offer of said encyclopedia was not a special
introductory offer or one made only to a specially selected group
in a particular community at the time of the offer. In truth and in
fact said offer was available to the public generally.

(f) The sales promotion of said encyclopedia was not to be
held at a later date, but was being conducted at the time solicita-
tions were being made.

(g) The annual supplement volume or year book did not usu-
ally and regularly sell for $10.00 but usually and regularly sold
for $3.95.

(h) Books, other than the encyclopedia, included in respon-
dents’ combination offer, were not free of cost with the purchase
of respondents’ said encyclopedia and supplements or year book,
as the cost of all such books, including said encyclopedia, was in-
cluded in the contract price of the combination offer.

(i) The set of said encyclopedia offered the customer was one
with a different and less expensive binding, and other features,
from that nationally advertised $389 or more.

(j) Respondents’ offer was neither special nor was it limited to
the time when the call was made on the prospective customer.

PAR. 6. The use by respondents of the foregoing false, mislead-
ing and deceptive statements and representations has hadg, and
now has, the tendency and capacity to mislead and deceive mem-
bers of the purchasing public into the erroneous and mistaken be-
lief that such statements were and are true, and to enter into con-
tracts for respondents’ products because of such erroneous and
mistaken belief. As a result thereof, substantial trade in com-
merce has been, and is now being, unfairly diverted to respond-
ents from their competitors, and substantial injury has been,
and is being, done to competition in commerce.

PAR. 7. The aforesaid acts and practices of respondents, as here-
in alleged, were and are all to the prejudice and injury of the
public and of respondents’ competitors and constituted, and now
constitute, unfair and deceptive acts and practices and unfair
methods of competition, in commerce, within the intent and
meaning of the Federal Trade Commission Act.

.M. Charles S. Cox for the Commission.

Whitlock, Markey & Tait, by Mr. Thomas S. Markey and Mr.
William W. Rayner, Washington, D.C., for respondents.



982 FEDERAL TRADE COMMISSION DECISIONS
Initial Decision 70 F.T.C.

INITIAL DECISION BY LOREN H. LAUGHLIN, HEARING EXAMINER *
SEPTEMBER 3, 1965

NATURE OF CASE-THE ISSUES

This is a proceeding brought under the Federal Trade Commis-
sion Act against the two respondent corporations charging them
with unfair methods of competition and unfair and deceptive acts
and practices in commerce in violation of Section 5 thereof (15
U.S.C.A. § 45). In substance the complaint alleges that in the
sale of respondents’ books, including the Collier’s Encyclopedia,
at retail to the general public, by and through the solicitations of,
and sales presentations made to members of the public by respond-
ents’ agents, representatives or employees, respondents now
make and for several years past have made many false, mislead-
ing, and deceptive statements. These are alleged to relate to such
employees’ status and employment and also to the nature of the
sales offer and the quality and price of respondents’ books in com-
merce in competition with others. These representations were al-
leged to have been made both by oral statements and representa-
tions and also by some which were contained in advertisements
and promotional literature displayed to prospective purchasers.
(Complaint, Paragraphs Two, Three and Four.) It is also
charged that as a holding company respondent The Crowell-Col-
lier Publishing Company dominated, controlled and dictated the
acts of the other respondent which was a wholly owned subsidi-
ary thereof. (Complaint, Paragraph One.) The complaint then
sets forth (Complaint, Paragraphs Four and Five) ten different
types of such alleged misrepresentations by both respondents.

Each of the respondents in its separate answers denies all the
allegations of the complaint made in Paragraphs Four, Five and
Six thereof charging the making of such false representations by
them or by their agents, and further denies the legal conclusions
of Paragraph Seven of the complaint. Each of them admits in its
separate answer the corporate capacity of each of the respondents
as then existing and that the respondent P. F. Collier & Son Cor-
poration at that time (March 30, 1960), was a wholly owned sub-
sidiary of respondent The Crowell-Collier Publishing Company,
whose correct corporate name is recited in both answers as The
Crowell-Collier Publishing Company (Paragraph One of each an-
swer).

1In the answer of each respondent reference is made to the correct title of this corporation as
The Crowell-Collier Publishing Company.
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Pleading further the respondent.The Crowell-Collier Publish-
ing Company in its answer denies that it dominates, controls, or
dictates the acts, practices and policies of P. F. Collier & Son Cor-
poration (Paragraph One), and also denies therein that it is in
the business of publishing, sellmg or distributing books in com-
merce (Paragraph Two).

The respondent P. F. Collier & Son Corporation also pleading
further admits in its answer (Paragraph Two) that as of the
time its answer was filed (March 80, 1960), and for several years
prior thereto, it was engaged in the business of publishing, sell-
ing and distributing books, including Collier’s Encyclopedia, but
further specifically denies (Paragraph Three) that it is in sub-
stantial competition with other corporations, individuals, and
firms in the publishing and sale of books of the same general na-
ture. It admits (Paragraph Four) that it sells through solicitors
who contact prospective purchasers at their homes or places of
business; and also admits that it furnishes sales kits and other
materials to its solicitors and that they exhibit some of such ma-
terial and also make oral presentations to prospective purchasers
of this respondent’s books.

Each of the respondents moved for dlsmlssal of the complaint
in its respective answer and subsequently renewed its motion to
dismiss at appropriate times as hereinafter more fully stated.

The two basic factual issues under the pleadings were: (1)
whether both or either of the respondents engaged in the unlaw-
ful practices charged; and (2) whether the respondent The Crow-
ell-Collier Publishing Company, as the parent corporation of its
wholly owned subsidiary P. F. Collier & Son Corporation, domi-
nated, controlled or dictated the acts, practices and policies of
such subsidiary so as to make it liable for the acts of the latter’s
representatives, agents and employees. A third basic issue of fact
developed comparatively early in the trial when it was estab-
lished that P. F. Collier & Son Corporation had been dissolved
about January 1, 1961. No attempt was made then or later to
cause the complaint to be amended properly to include its succes-
sor corporation P. F. Collier, Inc., as a respondent in the place
and stead of the dissolved corporation. :

There was also the necessary concomitant intangible issue of
public interest which is an intangible one arising out of the facts
and circumstances of the case.

In this initial decision the charges of the complaint are dis-
missed as to each of the respondent corporations for failure of
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proof, the specific grounds thereof as to each respondent being
hereinafter determined and discussed more fully under the head-
ing “Findings of Fact,” and appropriate separate subcaptions
thereof. It is also found that there is no substantial public inter-
est warranting a cease and desist order herein. The evidence upon
the issues relating to the alleged false, misleading and deceptive
statements and representations comprises by far the large bulk of
the evidence in the rather extensive record herein. But since such
issues have become entirely moot and immaterial by reason of the
rulings made in this initial decision as to the nonliability of the
two respondent corporations, no attempt has been made to ana-
lyze and discuss such numerous issues and the considerable evi-
dence relating thereto, except as certain small portions of such
evidence pertain also to the specific grounds of dismissal, includ-
ing the lack of public interest. Review of such moot and immate-
rial issues and evidence would serve no useful purpose and only
unduly and unnecessarily extend this initial decision.

This case, while involving apparently simple issues of fact, was
strongly contested, involved numerous hearings in a number of
cities, and became a long drawn-out trial due to many circum-
stances. Since this case was tried at intervals fixed by the hearing
examiner as authorized by the Commission’s earlier Rules of
Practice,> due to the heavy docket of Commission cases which
both the hearing examiner and complaint counsel were then
carrying, as well as the involvement of respondents’ counsel in
much other litigation, including other matters before this Com-
mission, and several active duty periods of Naval Reserve service
by complaint counsel, the setting and resetting of hearings be-
came a complicated matter on many occasions in order to avoid
conflicts with other important matters affecting the said various

2 This case was tried under the Commission’s Rules of Practice for Adjudicative Proceedings,
published May 6, 1955, in full force at the time this proceeding was instituted and during the
period of 17 months thereafter wherein numerous hearings were held. Such Rules were retained
in force in large part by the Commission’s Statement relative to its amended and revised Rules
and setting forth such Rules, which Statement was promulgated on June 29, 1961, and ordered
to be published in the Federal Register. These amended and revised Rules were so duly published
on July 6, 1961, and became effective 15 days thereafter. In order to dispel any confusion within
its staff as to the application of such Rules to adjudicative cases which had been instituted prior
to the effective date of the new and amended Rules, the Commission on July 17, 1961, by notice
to its appropriate employees, interpreted its said new and amended Rules to apply only to
certain areas of adjudicative procedure in such pending cases, which insofar as pertinent to this
case apply only to the time for preparation, manner of service, and methods of review of the
initial decision. In the course of this proceeding at bar the Commission adhered to this
interpretation and held that in this case wherein evidence was not completed on July 21, 1961,
the examiner could fix further hearings at intervals without requesting the Commission to set
them. For this ruling see the Certificate of Necessity filed May 28, 1963, and the Commission’s
Order returning it issued June 17, 1963.
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participants in the trial of this proceeding. Furthermore, a large
part of the record, that made in several Pacific Coast cities, was
stricken for administrative reasons as hereinafter more fully
stated. The seven months’ illness of the hearing examiner after
the evidence was substantially completed, followed by several
months of illness on the part of complaint counsel, all within the
past 13 months, together with a number of family deaths and
other personal complications occurring with respect to the exam-
iner and counsel have also greatly contributed to extending the
length of time this case necessarily has been pending.

HISTORY OF THE LITIGATION

The complaint herein was issued January 18, 1960, and after
service thereof the respondents, in due course, filed their separate
answers on March 80, 1960. Prior to such filings, however, the
corporate respondent The Crowell-Collier Publishing Company,
on March 21, 1960, had moved to dismiss the complaint against it,
alleging that while it then owned the stock of respondent P. F.
Collier & Son Corporation and rendered financial and advisory
services to it and to its other subsidiary companies, The Crowell-
Collier Publishing Company itself, as a corporate entity, did not
engage in any sales activity or participate in the actual sales
management of the P. F. Collier & Son Corporation, full responsi-
bility for the latter’s operations, including its sales management,
being reposed and vested in its own officers.

This motion to dismiss, which complaint counsel opposed on
March 24, 1960, raised as a question of law the lack of jurisdic-
tion of the Federal Trade Commission to proceed against such
moving respondent and set forth a number of authorities support-
ing said respondent’s position. This motion was denied as prema-
ture on March 24, 1960.

Each of the respondents in its respective answer, filed March
30, 1960, as already stated, moved for dismissal of the complaint
against it. ‘

Again, on September 28, 1962, respondent The Crowell-Collier
Publishing Company moved thatsuch complaint be dismissed
against it on the ground that the record as then made did not es-
tablish facts sufficient to constitute prima facie proof of the alle-
gations of the complaint against such respondent. A similar mo-
tion was filed on said date by P. F. Collier & Son Corporation.
These motions were ordered by the hearing examiner to be con-
sidered as though filed at the close of the case-in-chief. On Febru-
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ary 14, 1963, an order deferred ruling upon such motions until
the close of the case for the reception of evidence and considered
them as filed at such close. This order had been delayed due to
some further testimony having been taken by the parties in the
intervening period.

This order of February 14, 1963, deferring ruling on the said
motions to dismiss was made pursuant to the practice authorized
by what was then Section 4.6(e) of the Commission’s Rules of
Practice for Adjudicative Proceedings, June 1962, which is cur-
rently a part of Section 3.6(e) of the Commission’s said Rules,
issued in August 1963. This rule then and now provides:

.. . When a motion to dismiss is made at the close of the evidence offered
in support of the complaint based upon an alleged failure to establish a
prima facie case, the hearing examiner may, if he so elects, defer ruling
thereon until the close of the case for the reception of evidence.

In his said order of February 14, 1963, the examiner clearly set
forth the reason for the exercise of his discretion in making such
ruling and stated therein that it was not made or to be considered
or taken as a finding of fact or a disposition of any issue in the
proceeding. This ruling avoided more than one review of the re-
cord by the Commission thereby according itself to the said rule’s
other provision which directs disposition of all material issues as
to all parties by the examiner in one initial decision. The whole
record may be reviewed at one time by the Commission.

Counsel for respondents thereupon proceeded to present exten-
sive evidence relating to the issues of the alleged misrepresen-
tations before resting their defense. As the examiner now views
the record, such counsel evidently proceeded with the presenta-
tion of such evidence only out of a proper professional supera-
bundance of caution.

After the issues had been joined numerous hearings were held
for the presentation by complaint counsel of the case-in-chief in
the following cities: Washington, D.C.; New York, N.Y.; Pitts-
burgh, Pa.; Detroit and Flint, Mich.; Springfield, Ohio; and Chi-
cago, 11l

The record as it now stands shows that complaint counsel
called 59 consumer-witnesses, the chief executive of respondent
The Crowell-Collier Publishing Company, and two executives
who held such positions in respondent P. F. Collier & Son Corpo-
ration prior to its dissolution, as well as two former sales supervi-
sors and five former salesmen of such dissolved corporation. De-
ferred cross-examination of many of the consumer-witnesses who
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admitted writing letters to the Federal Trade Commission became
necessary due to the failure or refusal of complaint counsel to re-
veal their names in advance of the hearings whereat such wit-
~ nesses testified, it being impossible for respondents’ counsel to
have available with them at the various places of hearings cor-
porate records and other information respecting such witnesses.

Respondents, in the presentation of their respective defenses at
numerous hearings in the same cities and also in Des Moines,
Iowa and Hartford, Conn., called 31 consumer-witnesses (many
of whom were spouses of certain consumer-witnesses called by
complaint counsel), five former sales managers and five former
salesmen of the dissolved respondent P. F. Collier & Son Corpora-
tion, as well as taking depositions of five other consumer-wit-
nesses and five other former sales managers in a number of
places.

The case was formally closed for taking evidence on June 15,
1965 and has been submitted for initial decision upon the record
and the proposed findings, conclusions and orders of the respec-
tive parties filed herein.

The record consists of 3,671 pages, less 670 deleted pages which
covered proceedings on the Pacific Coast which were stricken, and
also the evidence of three witnesses who testified at hearings in
other areas which were also stricken for good cause (see footnote
8, post). Over 170 exhibits offered by complaint counsel and 42
exhibits of the respondents are in evidence. These exhibits consist
of various brochures and spreads used by agents of P. F. Collier
& Son Corporation, certain sales training material purported to
have been used by such respondent, a number of contracts of pur-
chase by buyers of the said respondent’s combined offer of the
Collier’s Encyclopedia with other volumes, a bookcase and refer-
ence service coupons, some miscellaneous documents and a num-
ber of letters admittedly written by consumer-witnesses to the
Commission, which latter were each produced after strenuous re-
sistance by complaint counsel upon a special order of the hearing
examiner. Such orders were made in strict accordance with the
principles first laid down in the ruling made in Sun O Company,
Docket 6934, issued December 15, 1958, authorizing and prescrib-
ing the procedure and after screening by the examiner, the use of
proper and relevant letters or other written statements made in
the possession of the Commission which had been signed by wit-
nesses called in its behalf in adjudicative cases which ruling has
been followed in a number of later cases.
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The case was completed, both parties rested and the record
closed for the taking of evidence on June 15, 1965. Counsel for
respondents have subsequently formally again renewed their
respective motions to dismiss the complaint in their proposed find-
ings, conclusion and order.

The docket pertaining to the pleadings and other filings made
in the case show that there were many orders issued throughout
the case. These were required by the spread and extent of the evi-
dence taken therein, the numerous motions and oppositions there-
to filed by the respective parties from time to time, and the sev-
eral interlocutory certificates to the Commission.

While detailed reference to nearly all of such numerous orders
herein is deemed superfluous, it may be observed that on two oc-
casions complaint counsel sought to take interlocutory appeals
from certain material rulings of the hearing examiner. On July 1,
1963, the examiner issued an order striking all evidence thereto-
fore taken in hearings held in cities on the Pacific Coast, includ-
ing exhibits received thereat, and rejected offers of evidence and
all rulings and other proceedings which were held on and be-
tween February 16, 1961, and March 1, 1961, incorporated in
pages 1046-1545 inclusive of the transcript and that which was
presented on and between January 8,1963, and January 15, 1963,
incorporated in pages 2500-2671 inclusive of the transcript which
were ordered separated and maintained physically in accordance
with Section 4.12(f) of the Commission’s Rules of Practice for
Adjudicative Proceedings then in force. This order recited that it
was made for administrative reasons, including the return to him
of a certificate of necessity to the examiner by the Commission on
June 17, 1963 (referred to in footnote 2 hereof), directing expedi-
tion by him and all concerned in the further proceeding of the
case. On July 8, 1963, complaint counsel filed his request to file an
interlocutory appeal from the said order of July 1, 1963, which
was opposed before the Commission by respondents’ memoran-
dum filed July 15, 1963. The Commission on July 17, 1963, made
its definite and final ruling denying such request of complaint
counsel and therefore the evidence so stricken from the record is
not part thereof for any purpose after the date of said order and
cannot at this time be lawfully reinstated or referred to. Other
evidence stricken upon failure of certain witnesses to appear for
cross-examination upon due notice likewise is not part of the re-
cord.?

8 See Order sustaining motion to strike the evidence of Shirley (Mrs. Robert) Badertscher
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Another interlocutory appeal was requested by complaint coun-
sel from rulings filed by the hearing examiner on August 17,
1964, containing confirmatory rulings of rulings at trial sustain-
ing respondents’ motion to quash a subpoena ad testificandum for
one David H. Kidd and rejecting his evidence proffered as rebut-
tal at a hearing held on July 21, 1964, on the basis that the offer
of his testimony showed it was evidence attempting to reopen the
case by testimony which should have been given, if at all, during
the case-in-chief. This was also opposed by respondents. As a
matter of fact the offer of evidence stated that it related to cir-
cumstances surrounding the witness Kidd seeking employment as
4 book salesman on June 1, 1964 (R. 8605-6). At this time the
respondent P. F. Collier & Son Corporation already had been dis-
solved, as hereinafter found, in late 1960, more than three and
one-half years prior to this hearing, and the business of selling
books thereafter was carried on by a new successor corporation,
P. F. Collier, Inc.,, which has never been made a party to this
case. The testimony of Kidd in any event would have related to
his dealings with such nonparty corporation’s representatives (R.
1547, 1549-50, 1552) and was, therefore, wholly irrelevant and
immaterial in any view of this case. This request of complaint
counsel was filed September 25, 1964, and on October 5, 1964, the
Commission denied the appeal (also involving other unrelated
matters to this point) on the basis that there was no showing
that the ruling involved substantial rights materially affecting
the final decision.

The hearing examiner has given full, careful and impartial
consideration to all the evidence presented now in the record, in-
cluding any and all exhibits, stipulations of fact and the deposi-
tions taken and filed herein, and to the fair and reasonable infer-
ences arising from all facts established by such evidence. Cross-
examination and reexamination of witnesses had been liberally
allowed in order that all relevant and material evidence might be
fully presented by the respective parties. He has also given like
consideration to all those facts pleaded in the complaint which
are expressly admitted by the respective answers of respondents.
The burden of proof has beén, and is at all times, upon the Com-
mission as to all disputed facts under Section 7(c) of the Admin-
istrative Procedure Act (5 U.S.C.A. §1006(c)) and §3.14(a) of
(R. 2153), and R. 2220-2 denying request to hear her testimony at another time and place; also
see written Order of July 14, 1964, striking evidence of Mrs. Dorothy M. Wise and John Close

for failure of her husband, Raymond M. Wise, on two occasions to respect and obey subpoenas
served upon him at respondents’ request involving the same transaction.
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the Commission’s Rules of Practice for Adjudicative Proceedings,
August 1963. The evidence now officially of record as received in
this proceeding has been received pursuant to the provisions of
said Section 7(c¢) of the Administrative Procedure Act and the
Rules of the Commission adopted pursuant to such Act, particu-
larly §3.14(b) of such Rules whereby there has been received
such evidence as has been found to be relevant, material and reli-
able while that which has been deemed irrelevant, immaterial,
unreliable, and unduly repetitious has been rejected in the first
instance or subsequently stricken from the record by orders to
that effect.

Therefore, upon due consideration of all of the material issues
of fact as hereinbefore determined which have been presented
upon the whole record and from his personal observation of the
conduet and demeanor of the witnesses while testifying and his
careful examination of the depositions filed and of all of the ex-
hibits which are still in evidence, the hearing examiner finds that
there has not been established by a preponderance of reliable,
substantial, and probative evidence either any lawful cause for
complaint against respondent corporations or either of them or a
showing of any specific and substantial public interest in this pro-
ceeding warranting the issuance of any order against either of
¢aid respondents and that the complaint herein should be dis-
missed as to each of them. The hearing examiner makes the fol-
lowing specific findings of fact together with the reasons or basis
therefor. All proposed findings of fact, conclusions of law and or-
ders filed by counsel herein havé been carefully studied in the
light of the whole record, and those which are not incorporated in
this initial decision, either verbatim or in substance and effect,
are hereby rejected.

FINDINGS OF FACT

In General

The hearing examiner has made three distinct sets of findings
of fact in the following order: first, as relate to the respondent
The Crowell-Collier Publishing Company; second, as relate to the
respondent P. F. Collier & Son Corporation; and third, matters
pertaining to the issue of public interest in this proceeding. The
findings of fact herein made are as follows:
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Respondent The Crowell-Collier Publishing Company Is Not Sub-
ject to am Order

No order can issue against the respondent The Crowell-Collier
Publishing Company in this proceeding as it neither has engaged
in commerce nor did it dominate the acts of the other respondent
complained of. N

The respondent, The Crowell-Collier Publishing Company, is a
corporation organized and existing under and by virtue of the
laws of the State of Delaware, and has an office and principal
place of business at 640 Fifth Avenue, New York, N.Y. These
facts are alleged in Paragraph One of the complaint and admitted
in Paragraph One of the answer of respondent The Crowell-Col-
lier Publishing Company. There is also some confirmatory evi-
dence relating to this location of this respondent’s office (Cole, R.
97-8; Boe, 1550-1). ’ ,

While it is alleged in the complaint (Paragraph Two) that the
respondent The Crowell-Collier Publishing Company sustained a
substantial course of trade in books in commerce, as “commerce”
is defined in the Federal Trade Commission Act, this is denied in
respondent’s answer (Paragraph Two) ; and the evidence utterly
fails to show that such respondent, in its own corporate capacity,
ever did engage in interstate commerce. The examiner therefore
finds that complaint counsel has failed to establish such material
alleged fact.

Also there is no evidence which sustains the following material
allegations of the complaint set forth in Paragraph One thereof:

Respondent Crowell-Collier Publishing Company: is a holding company and as
such it dominates, controls, and dictates the acts, practices, and policies of
the respondent P. F. Collier & Son Corporation, a wholly owned subsidiary of
Crowell-Collier Publishing Company.

Complaint counsel actually proved the opposite of such allega-
tions. Very early in the proceeding (August 3, 1960; R. 96-128),
complaint counsel called as an adverse witness Wilton Donald
Cole, Chairman of the Board of respondent. The Crowell-Collier
Publishing Company. He testified credibly that from February 15,
1957, until about July 2, 1957, he was temporary chairman and
thereafter had been the chairman of such board and the corpora-
tion’s chief executive officer (R. 96, 100). He further testified that
since about November 1956 he had been a director of that com-
pany except for a short period between July 1957 and October 1
of that year (R. 96-7). When he first became such a director he
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was a vice president and a director of Union Bag-Camp Paper
Corporation, with which he had been identified for some 21 years
(R. 97). He testified that since he was not familiar with the pub-
lishing business when he became a chairman of the board of The
Crowell-Collier Publishing Company, he called in those officials of
the respondent P. F. Collier & Son Corporation, namely John Boe
and Norman E. Bennett, who were familiar with its operations
and delegated to them authority to carry on the subsidiary’s busi-
ness (R. 100-4, 120-3). From the time when Cole first accepted
his position, he delegated to the proper officials of each of the sev-
eral subsidiary corporations of The Crowell-Collier Publishing
Company full authority and responsibility, and never again as-
sumed them. Before Raymond C. Hagel became president of P. F.
Collier & Son Corporation, Boe was fully in charge of sales while
Bennett was in charge of credits and collections and certain other
administrative functions (R. 120-1). Norman E. Bennett, Vice
President, also called as an adverse witness, fully corroborated
the testimony of Cole. At the time he testified on August 4, 1960,
he was the vice president of P. F. Collier & Son Corporation (R.
137-41). John Boe likewise testified to the same effect. At the
time he testified on December 18, 1961, he was president of P. F.
Collier, Inc., a sales organization, and that prior thereto for four
months from September 1, to December 80, 1960, he had been the
president of respondent P. F. Collier & Son Corporation as the
successor to Hagel who had resigned this position (R. 1547-52).
Boe further testified that he had been connected with P. F. Col-
lier & Son Corporation for 21 years in various -sales positions,
starting as a salesman of books and magazines until he became
a sales manager in 1940, which work he continued until 1944 when
the magazines were discontinued and the company went to the
sales of straight book combinations. He was sales manager in De-
troit, Mich. until 1947 when he was appointed Midwestern super-
intendent of sales in Chicago, and while there he supervised 16
different sales districts in the Midwest (R. 1552-5). His testi-
mony was given on his direct examination by complaint counsel,
who also called him as an adverse witness; but there is no men-
tion anywhere in this witness’ testimony that he ever worked for
The Crowell-Collier Publishing Company. In this connection, it
should be stated that a careful examination of all of the exhibits
in the record in the nature of contracts, brochures, spreads, and
the like, demonstrates that the vast majority of them bear the im-
primatur only of P. F. Collier & Son Corporation, while but a few
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of them refer merely to “Collier’s” or “Collier’s Encyclopedia.”
There is absolutely no mention anywhere in such exhibits that
they were produced, disseminated, or used in any way by respon-
dent The Crowell-Collier Publishing Company. Furthermore, re-
peated study of the testimony of all the sales personnel called by
either side in this case demonstrates beyond question that they
were employed during this period of time by P. F. Collier & Son
Corporation, and not a one of them ever mentioned that he was,
or ever had been, employed by The Crowell-Collier Publishing
Company.

As to consumer-witnesses, all of those who made specific men-
tion of any book selling company referred to the P. F. Collier &
Son Corporation. Their contracts were with it and they were deal-
ing specifically with its agents. The only mention in the record of
such wintesses’ testimony that ever refers in any way to the res-
pondent The Crowell-Collier Publishing Company is with respect
to the passing testimony of some of those witnesses who had read
newspaper articles in various newspapers about the bringing of
this proceeding, which specifically and most pointedly referred to
the respondent The Crowell-Collier Publishing Company as the
party charged with misrepresentation in the sale of Collier’s En-
cyclopedia. But there is very little of this kind of testimony and
it is quite apparent that these witnesses never heard of The
Crowell-Collier Publishing Company until they read such articles
and testified concerning them.

Not only does the record disclose no evidence sustaining the
foregoing material allegation of control of respondent P. F. Col-
lier & Son Corporation by the respondent The Crowell-Collier
Publishing Company, but the evidence is quite to the contrary as
above indicated. It is undisputed that The Crowell-Collier Pub-
lishing Company is a holding company and was the parent com-
pany during its corporate lifetime of the P. F. Collier & Son Cor-
poration. It is to be noted that none of the three witnesses—Cole,
Bennett or Boe—called by counsel were ever further inquired of
by him as to the connection between the two companies. Nor did
he produce any documentary or other evidence even tending to
support this essential portion of the charge against The Crowell-
Collier Publishing Company.

The expenses of P. F. Collier & Son Corporation were paid by
it as well as all publications it issued, including sales Standard
Practices, brochures, and other necessary sales information. It oc-
cupied offices as a subtenant in the building leased by The Crow-
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ell-Collier Publishing Company at 640 Fifth Avenue in New York
City, and both corporations had in common only one officer, the
Secretary. Such facts are not controlling here as dominance by
The Crowell-Collier Publishing Company over the acis and prac-
tices of P. F. Collier & Son Corporation is not only not estab-
lished but is completely negated by the evidence produced by
complaint counsel himself.

As fully recognized by the Commission in pleading the domina-
tion of The Crowell-Collier Publishing Company over its subsidi-
ary the respondent P. F. Collier & Son Corporation, the law is
clear that in order to hold a parent company, which wholly owns
a subsidiary corporation engaged in commerce, for the latter’s lia-
bility for any of its acts and practices, “There must be evidence of
such complete control of the subsidiary by the parent as to render
the former a mere tool of the latter, and to compel the conclusion
that the corporate identity of the subsidiary is a mere fiction.”
National Lead Co. et al. v. Federal Trade Commission (7 Cir.
1955), 227 F. 2d 825, 829 (Citing Press Company v. National
Labor Relations Board (D.C. Cir.), 118 F. 2d 937, at 946-7, cert.
denied, 313 U.S. 595; and Owl Fumigating Corporation v. Cali-
fornia Cyanide Co., Inc. (8 Cir.), 80 F. 2d 812). The court of ap-
peals in this decision held that there was no substantial proof
that the Anaconda Copper Mining Co., the parent company, so
controlled the National Lead Co., and held that the complaint
should therefore be dismissed as to Anaconda, and also dismissed
it as to National Lead Co. On certiorari proceedings by the Fed-
eral Trade Commission, it stipulated dismissal as to Anaconda
and another corporation, International Smelting and Refining Co.,
although on the merits against National Lead Co. it obtained a re-
versal of the dismissal of National Lead Co. See Federal Trade
Commission v. National Lead Co. (1957), 352 U.S. 419.

The general principle obtaining in any case wherein it is
sought to hold the parent corporation for the contracts or torts of
the subsidiary is that there must be either actual control or
fraud, or wrong on the part of the parent corporation, whereby
courts will go behind the corporate veil to determine where real
liability should lie. See 18A Fletcher’s Cyc. Corporations (Perm.
Ed.) § 6222 and authorities cited. The rule is also clearly stated
in 13 Am. Jur., Corporations, § 1882, pp. 1216-7, as follows:

... A holding corporation has a separate corporate existence and, in ac-
cordance with the general rules already laid down, is to be treated as a sepa-
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rate entity unless circumstances show that such separate corporate existence
is a mere sham or has been used as an instrument of fraud.

. . . The rule, however, that ownership alone of capital stock in one cor-
poration by another does not create an identity of corporate interest between
the two companies, render the stockholding company the owner of the prop-
erty of the other, or create the relation of principal and agent or representa-
tive between the two is not applicable where stock ownership has been re-
sorted to not for the purpose of participating in the affairs of the corporation
in the normal and usual manner, but for the purpose of controlling a subsidi-
ary company so that it may be used as a mere agency or instrumentality of
the owning company or companies.

The Commission has recently, on April 22, 1964, recognized
this principle in Docket 7743, In the Matter of Frank G. Shattuck
& Co., et al. (Opinion of Chairman Dixon, slip copy, pp. 1 & 2)
[65 F.T.C. 315, 854, 355]. Respondents in their proposals have
cited also an appropriate case: Eastman Kodak Co. v. Schwartz
(1954), 183 N.Y. Supp. 2d 908, upholding the doctrine of separate
corporate entities although defendant Eastman Kodak Co. did
own all the stock of a subsidiary, Eastman Kodak Stores, Inc.,
which was a retail seller of Kodak products manufactured by de-
fendant Eastman Kodak Co.

Insofar as the record in this case discloses other than merely
holding the stock and exercising the usual rights incident to such
ownership which must always be inferred where a parent com-
pany owns the stock of a subsidiary, there is no evidence of any
attempt or act on the part of the respondent The Crowell-Collier
Publishing Company to dominate, control, or dictate the acts of
its said subsidiary the respondent P. F. Collier & Son Corpora-
tion. It must be inferred that, had there been such evidence, after
the several years. this case was under investigation, complaint
counsel would have proceeded further to prove such facts and
produced the books and records, and perhaps the testimony of
other officers or employees of the respondent The Crowell-Collier
Publishing Company, to establish them. In the absence of any
such evidence, the examiner finds that the respondent The Crow-
ell-Collier Publishing Company did not dominate, control or dic-
tate the acts and practices of the respondent P. F. Collier & Son
Corporation. It is therefore the duty of the hearing examiner to
dismiss the complaint on the motion of said respondent The
Crowell-Collier Publishing Company as against it for lack of evi-
dence as to each of the said several material allegations so set
forth in the complaint.
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Respondent P. F. Collier & Son Corporation Is Not Subject to an
Order

No Order can issue against the respondent P. F. Collier & Son
Corporation in any event because it has been dissolved for nearly
five years.

Respondent P. F. Collier & Son Corporation at the time its an-
swer was filed on March 30, 1960, was a corporation organized,
existing, and doing business under and by virtue of the State of
Delaware and had its office and principal place of business at 640
Fifth Avenue, New York, N.Y. These facts are alleged in Para-
graph One of the complaint and admitted by Paragraph One of
the answer of respondent P. F. Collier & Son Corporation, There
is also some confirmatory evidence as to its place of business
(Cole, R. 114-5; Bennett, R. 151; Boe, R. 1550).

The respondent P. F. Collier & Son Corporation, however, was
dissolved at about the end of December 1960. John Boe, the
former president of P. F. Collier & Son Corporation, who was
called as an adverse witness by complaint counsel, testified that P.
F. Collier, Inc., was incorporated as a sales organization and that
the respondent P. F. Collier & Son Corporation was dissolved
about the first of 1961. From the facts given, the examiner stated
on the record, without objection, that it was apparent, with refer-
ence to P. F. Collier & Son Corporation, such “company is no
longer in business” (R. 1551). This testimony of Boe presented by
complaint counsel is consistently credible, stands wholly uncon-
tradicted in the record, and fully supports a finding of fact that
said respondent was so dissolved.

It is to be noted in this connection that while rulings were
made by the hearing examiner on December 18, 1961, intimating
the necessity for an appropriate amendment of the complaint and
the irrelevancy of proffered evidence which would only condition-
ally be received against P. F. Collier, Inc. (R. 1549-50), com-
plaint counsel made no attempt at that time to amend the com-
plaint to include as a respondent herein the said P. F. Collier,
Inc., although long afterward an effort by him indicating a possi-
ble desire to so correct the complaint occurred in the taking of
the deposition of respondents’ witness Joseph G. Chappelle on
March 23, 1964. Objections to certain questions on the cross-ex-
amination of Chappelle were subsequently sustained by the exam-
iner on the ground that complaint counsel’s inquiries were not
proper cross-examination and not the best evidence of the corpor-
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ate structure of the new corporation P. F. Collier, Inc. The exam-
iner further ruled that if such inquiries were an attempt to
amend the complaint at such late date, it would require an appli-
cation to the Commission ; and, if granted, in order to provide due
process, a retrial of the whole case would be necessary unless by
stipulation such retrial could be obviated. (See Order of J uly 7,
1964, filed July 8, 1964, pp. 2 & 38, last paragraph, which Order is
in the docket file with the depositions.) No valid motion was ever
made by complaint counsel, however, for leave to amend the com-
plaint to include such new corporation as a respondent, and the
case has proceeded to its conclusion against the dissolved P. F.
Collier & Son Corporation. This has occurred although, in addi-
tion to the occasion of the Chappelle deposition hereinbefore re-
ferred to, on several occasions well knowing of such dissolution
he endeavored to call new witnesses as to transactions which
clearly occurred long after the dissolution of the respondent P. F.
Collier & Son Corporation and could not, and did not, refer to
such respondent. Reference has already been made to complaint
counsel’s attempt on July 21, 1964, to obtain such kind of evi-
dence as purported rebuttal evidence from the proffered testi-
mony of David H. Kidd. Two other examples are pointed up in
counsel’s own request for an interlocutory appeal filed September
25, 1964 (p. 4). The first of these related to his attempt on April
6, 1962, in Chicago to get leave to present as a witness the Attor-
ney General of Wisconsin (R. 1820-2) “to show the representa-
tions [alleged in the complaint] are still being made . . .” (R.
1821). Another such offer was made on April 12, 1962, in Pitts-
burgh, Pa. to take the testimony of two women of that area (R.
2000—4) whose proffered evidence complaint counsel stated had
just come to his notice and which concerned the method of ap-
proach to such women by certain book salesmen “subsequent to
the last hearing in Pittsburgh in this matter” (R. 2001). The last
prior hearing in Pittsburgh had been held on September 13, 1960
(R. 844-419). Therefore this proposed evidence would necessarily
relate to circumstances after that date late in 1960, and since no
specific dates as to such alleged transactions were stated by coun-
sel and the proposed witnesses had only newly come to light, it
has been reasonably concluded by the examiner that their alleged
dealings with such book salesmen were long after the dissolution
of P. F. Collier & Son Corporation which occurred shortly after
such hearing.

There is no competent evidence that the new corporation P. F.
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Collier, Inc., is the successor to the dissolved respondent P. F.
Collier & Son Corporation. Complaint counsel drew out some
rather vague testimony from Boe that the new corporation sold
Collier’s Encyclopedias and occupied the same offices as did the
dissolved corporation (R. 1548-51). But counsel then went exten-
sively into other subjects—the history of the witness Boe with
the dissolved corporation, and its organization, practices, and
business (R. 1551-97)-—and the witness was excused (R. 1597).
He was never recalled, and neither from him nor from any other
witness did complaint counsel ever develop whatever corporate
relationship, if any, the present P. F. Collier, Inc., bears to the
dissolved P. F. Collier & Son Corporation. And the examiner is
precluded by law from speculating in this regard.

The general law applicable to judgments and decrees relating
to dissolved corporations is well established. In 13 Am. Jur., Cor-
porations, §1842, p. 1191, it is stated :

Apart from statutes extending the existence of, or conferring powers upon,
corporations for the purpose of winding up their affairs, the dissolution of a
corporation implies the termination of its existence and its utter extinction
and obliteration as an entity or body in favor of which obligations exist or ac-
crue or upon which liabilities may be imposed. (Citing numerous U.S. Supre-
me, Federal and other cases.) See also 19 C.J.S., Corporation, § 1727.

In 18 Am. Jur., Corporations, §1356, p. 1200, it is further
stated :

In the absence of a statutory provision to the contrary, a judgment recovered
against a corporation after ‘its dissolution is regarded as a nullity, even
though the action may have been commenced before such dissolution. See also
19 C.J.8., Corporations,§ 1735-6, pp. 1500-1.

In 16A Fletcher’s Cye. Corporations (Perm. Ed.), §8150, p.
348, it is said: '

Abatement of suit by reason of the dissolution of a corporate party effec-
tively puts an end to the suit and arrests all procedure therein.

The same authority further says in Vol. 16A, § 8147, pp.
335-6:

. . . All pending suits and actions . . . againsﬁ a corporation are abated
by a dissolution of the corporation, irrespective of the mode of dissolution.

Vol. 13 Am. Jur. , Corporations, § 1354, p. 1199, also states:

Except as otherwise specially provided by statute, the established general
rule is that after the dissolution and termination of the existence of a corpo-
ration, no action can be maintained against it, and it has no capacity to sue;
and this is true whether the action is one in personam or one in rem.
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Almost from the beginning of the Federal Trade Commission, a
long line of judicial decisions has consistently held that the Com-
mission’s orders look only to the future and the Supreme Court
has expressly so decided in F.T.C. v. Ruberoid Co. (1952), 343
U.S. 470, 472, holding :

Orders of the Federal Trade Commission are not intended to impose eriminal
punishment or exact compensatory damages for past acts, but to prevent al-
leged practices in the future. )

See also the following cases from other Federal jurisdictions
holding repeatedly to the same effect. Niresk Industries, Inc. v.
F.T.C. (7 Cir. 1960), 278 F. 2d 387, 3438, cert. denied, 364 U.S.
883; Erickson ete. v. F.T.C. (7 Cir. 1960), 272 F. 2d 318, 322,
cert. denied, 362 U.S. 940; New Standard Publishing Co., Inc. v.
F.T.C. (4 Cir. 1952), 194 F. 2d 181, 183; P. Lovillard Co. v. F.T.C.
(4 Cir. 1951), 186 F. 2d 52, 58; American Chain & Cable Co. v.
F.T.C. (4 Cir. 1944), 142 F. 2d 909, 911; Hill et al. v. F.T.C. (5
Cir. 1941), 124 F. 2d 104, 106; California Lumbermen’s Council
v. F.T.C. (9 Cir. 1940), 115 F. 24 178, cert denied, 312 U.S. 709;
United Corp. et al. v. F.T.C. (4 Cir. 1940), 110 F. 2d 473, 475-6;
Ritholz et al. v. March (D.C. Cir. 1939), 105 F. 2d 937, 989;
Chamber of Commerce etc. v. F.T.C. (8 Cir. 1926), 13 F. 2d 673,
685.

A logical sequence to this so firmly grounded rule of law is that
one which states that the Commission’s jurisdiction “must exist
at the time of the entry of its order,” United Corp. v. F.T.C.,
supra, 110 F. 2d at p. 475-6, following Chamber of Commerce v.
F.T.C., supra, 13 F. 2d at pp. 673-85, and analogous judicial deci-
sions in equity jurisprudence.

In Galter v. F.T.C. (7 Cir. 1951), 186 F. 2d 810, 815-6, cert. de-
nied, 342 U.S. 818, it was held that since the dissolution of two of
the Illinois corporations proceeded against was apparent on the
record, the Commission should have dismissed as to them. This
was so held although such dissolutions were first directed to the
Commission’s attention late in 1943 after the case had been
commenced on February 4, 1941, and hearings had been held until
February 27, 1942, when it was stipulated that the Commission
could decide the case upon the record already made plus facts
stipulated at the time. The Commission did not decide the case,
. however, until August 14, 1947. The court analyzed the Illinois
statute providing for the continued existence of a dissolved corpo-
ration, including proceedings relating to the corporation’s liabil-
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ity for acts performed by it prior to its dissolution, but held that
this

. .. does not make . .. [such a dissolved corporation] ... subject to an
injunction against acts to be performed in the future . . . (citing authority)

. ... Thus it seems clear that the Commission, when the dissolution of the
corporate petitioners was brought to its attention, should have amended its
order by striking therefrom the names of the . . . [said two dissolved corpo-
rations] . ...

The order of the Commission is modified from striking' therefrom .
the names of [the said two dissolved corporate respondents] . . . .

The Commission in subsequent cases has followed this princi-
ple without any departure therefrom insofar as the examiner’s
 research has revealed. For an earlier case so holding see Clairol,
Inc., 38 F.T.C. 1450, 1455, 1458, dismissing the corporation enti-
tled Clairol Incorporated which was organized for the purpose of
taking over the business formerly conducted by the respondent
Clairol, Inc., the latter having been dissolved subsequent to the
transfer of its assets and business. This case was affirmed sub
nom. Gelb v. F.T.C. (2 Cir. 1944), 144 F. 2d 580-1. In several
recent cases the Commission has dismissed complaints against cor-
porations shown to have been dissolved. See Docket 7134, Bear-
ings Inc. et al. (Initial Decision, March 6, 1962, pp. 7, 18; and
Opinion of the Commission, January 22, 1964, by Chairman
Dixon) [64 F.T.C. 378, 395] ; and Docket 7592, Arkla-Tex Ware-
house Distributors Inc., Second Initial Decision issued February
18, 1965 [73 F.T.C. 846].

It is admittedly true that the dissolved corporation was a Dela-
ware corporation. It has been repeatedly held in recent years that
pending Federal criminal proceedings continue against Delaware
corporations since the corporation statutes of that state provide
“that any ‘proceeding’ begun by or against a corporation before
or within three years after dissolution shall continue ‘until any
judgments, orders, or decrees therein shall be fully executed’.”
Melrose Distillers, Inc. et al. v. U.S. (1959), 359 U.S. 271, 273-4,
affirming, 258 F. 2d 726. See also U.S. v. Maryland and Virginia
Milk Producers, Inc. (D.C. D.C. 1956), 145 Supp. pp. 374-5. Nu-
merous supporting cases are referred to in these last two cited
cases. The Melrose case was one brought under Sections 1 and 2
of the Sherman Act, while the Milk Producers case was brought
under 15 U.S.C.A., § 18(a), being Section 8, the criminal provi-
sion of the Robinson-Patman Act.
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Of course the language of the Delaware Corporation Act is
broad enough to sustain a holding that State pending civil actions
or administrative proceedings may continue after the dissolution
of a Delaware corporation, and undoubtedly such ruling would be
held to apply generally to Federal civil cases or administrative
proceedings. But an order issued in a proceeding under the Fed-
eral Trade Commission Act such as the one at bar is not a crimi-
nal prosecution nor one brought for “compensatory damages for
past acts” (F.T.C. v. Ruberoid Co., supra, 343 U.S. at p. 473). The
Commission’s orders look only to the future. Such an order of the
Commission, looking to the future, could not ever “be fully exe-
cuted” against a corporation long since dead and out of business,
as says the Delaware statute. An order in the case at bar against
the dissolved corporation P. F. Collier & Son Corporation would
be a nullity from the very date it issued. A Federal Trade Com-
mission order to prevent future violations, although much more
‘limited, is in the nature of an injunction. In U.S. v. W. T. Grant
Co. (1958), 845 U.S. 629, 633, it is held:

The purpose of an injunction is to prevent future violations, Swift & Co. v.
United States, 276 U.S. 311, 326 (1928), and, of course, it can be utilized even
without a showing of past wrongs. But the moving party must satisfy the
court that relief is needed. The necessary determination is that there exists
some cognizable danger of recurrent violation, something more than a mere
possibility which serves to keep the case alive.

This decision is a practical illustration of the frequently ap-
plied well-known maxim of equity: “A court of equity does not do
a useless act.” See U.S. v. General Motors Corp. (D.C. S.D. Cal.
1964), 234 F. Supp. 85, 89. See also numerous Federal cases di-
gested in 20 Mod. Fed. Pr. Digest, Equity, Key No. 54, pp. 939-42.

The examiner finds that the respondent P. F. Collier & Son
Corporation was dissolved about the end of 1960 or the first of
1961. He must, therefore, dismiss the complaint on the motion of
said respondent as against it for lack of evidence as to its current
existence, which prevents the issuance of any valid order against
it.

There Is No Showing of Public Interest Requiring an Order
Against Either Respondent

The foregoing findings with respect to each of the two corpor-
ate respondents of necessity inherently include a finding that
there is no public interest in the issuance of orders against either.
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This absolute but intangible element of proof, however, has an-
other facet which deserves discussion here.

This case having been tried under the Commission’s former
Rules at intervals and under circumstances hereinbefore set
forth, time-wise has resulted in an extremely extended proceed-
ing. The Federal Trade Commission is “under Congressional man-
date to ‘proceed with reasonable dispatch to conclude any matter
presented’.” Dolcin Corp. et al. v. F.T.C. (D.C. Cir. 1954), 219 F.
2d 742, 746, cert denied, 348 U.S. 981, citing § 6(a) of the Admin-
istrative Procedure Act, 5 U.S.C. § 1005(a). The Commission,
quite evidently aware of this Congressional mandate and the judi-
cial recognition thereof, has endeavored to speed up its procedures
by its recent and current Rules so that the evidence presented in
any case does not become stale and impaired in vitality long be-
fore the time for decision has arrived. Such a condition arose in
the case at bar, which was not unusual in cases brought under the
former Rules, with more litigation, fewer hearing examiners and
heavier calendars. And while the delays have not been due to the
fault of anyone connected with the trial, nevertheless the age of
the evidence and other circumstances of record herein warrant a
determination that it is not “to the interest of the public” to give
further life to this proceeding. (Section 5(6) (b) of the Federal
Trade Commission Act, 15 U.S.C.A. § 45(6) (b)) The viewpoint
of the Commission with respect to vigorous implementation of
these new Rules and policy, including its determination to termi-
nate old and long-delayed litigation, but to keep any respondent
concerning whom it has a suspicion of wrongdoing under close
scrutiny, is well exemplified in a number of its recent decisions,
several of which are now considered. In Docket 7134, Bearings
Inc., supra, Chairman Dixon in his opinion points out that the
complaint was issued on April 29, 1958, and the record closed at a
final hearing on November 21, 1961, with the initial decision and
order to cease and desist (which ran against all respondents ex-
-cept one dissolved corporation) filed March 7, 1962. The opinion
then remarks that much of the evidence of importance took place
in the years 1952-1956 and the most recent in 1957, which was
about five years prior to the examiner’s decision and seven prior
to the Commission’s. Other circumstances were pointed out in this
opinion, including the dissolution of the said one respondent, but
because of the lapse of time since the alleged violations took
place, the facts being “cold and stale,” the complaint was dis-
‘missed in its entirety although the Commission strongly admon-
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ished the respondents that if they were found in future violation
further action on the part of the Commission “will not be slow in
forthcoming” (64 F.T.C. 373, 396, 397). Similarly, in Docket
7094, Admiral Corporation, a case brought under Sections 2(a)
and (d) of the Robinson-Patman Act, the Commission dismissed
the complaint filed March 26, 1958. Although it did find certain
discrimination had taken place, the evidence of such practices re-
lated to the two-year period of 1956-1957. The case had been de-
layed by various circumstances including the death of the hearing
examiner who heard the case-in-chief and by extensive evidence
pro and con required by the nature of the case which was heard
at intervals in different places under the Commission’s former
Rules and heavy case load. The Commission, while not specifically
stating that the evidence was stale when the initial decision was
filed September 12, 1963, held in substance that the respondent in
its presentation of its 2(b) defense in the 2(d) phase of this pro-
ceeding “has been disadvantaged by the delay” and ‘“has been
harmed therefore through no fault of its own,” although the
Commission stated it had “instituted an investigation to deter-
mine whether a new complaint dealing with current practices is
required by the public interest” (67 F.T.C. 375, 424).

In the case at bar, much of the evidence relates to transactions
taking place in 1955 and 1956, although the bulk of it occurred in
1958 and 1959, and there is a little evidence of alleged violations
in 1960. Now, between five and 10 years old, the alleged false rep-
resentations, if made, were made by a corporation dissolved
nearly five years ago. As hereinbefore stated; no attempt has been
made by the examiner to review the credibility and weight of evi-
dence pertaining to the alleged violations herein although counsel
for the parties have presented and analyzed it in much extended
detail in their respective proposals. But it is noted that the sev-
eral attempts of complaint counsel to establish more recent viola-
tions than those occurring in 1960 indicate that he had some
thought that the Commission would frown upon the antiquity of
his evidence in support of the charges. Some of those attempts,
which have been alluded to hereinbefore, will not be repeated
here but there are still others such as his unsuccessful effort to
draw evidence out of Reverend James Urquhart and his wife at
the time of their deferred cross-examinations on April 11, 1962,
pertaining to alleged current practices of salesmen (R. 1918-25).
Furthermore, the examiner struck out, over complaint counsel’s
objection, certain volunteered evidence of witness William E. De-
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Vinney (R. 83059) on October 29, 1963, and of witness James G.
Freeburg (R. 83100, 3104-5) on October 30, 1963, which were of
the same nature and likewise related to the more recent events
which allegedly occurred long after the dissolution of P. F. Collier
& Son Corporation.

In the Proposed Order submitted by complaint counsel, he also
confirms his substantially apparent position during the hearings
that much more recent evidence than that presented in the case-
in-chief is vital to the effectiveness of an order involving a dis-
solved corporation. He seeks to include the said P. F. Collier, Inc.,
as a party to be bound by said Order although it was never made
a party to the litigation. Such an order is most unusual and pat-
ently contrary to law and fact and is, of course, denied.

The examiner feels, particularly in view of the fact that P. F.
Collier & Son Corporation was dissolved nearly five years ago
that the general policy so explicitly expressed and exemplified by
the foregoing cases is indicative that the Commission would find
as the examiner does find, that there is no longer any public inter-
est in the maintenance of this particular proceeding. Such public
interest must be (1) present, (2) specific, and (8) substantial
under the controlling decisions. The evidence herein fails on all
three counts.

CONCLUSIONS OF LAW

Upon the foregoing facts and legal authorities, the hearing ex-
aminer makes the following conclusions of law :

1. A valid order to cease and desist herein cannot be issued
against the respondent The Crowell-Collier Publishing Company
because:

(a) it has not been engaged in commerce as that term is de-
fined in the Federal Trade Commission Act; and

(b) it did not control, dictate, or dominate the acts and prac-
tices of respondent P. F. Collier & Son Corporation during its ex-
istence, and the complaint should be dismissed as to such corpora-
tion.

2. A valid order to cease and desist herein cannot be issued
against the respondent P. F. Collier & Son Corporation because it
was dissolved and went out of existence in December 1960, and
the complaint should be dismissed as to it.

3. There is no present, specific, or substantial public interest in
further maintenance of this proceeding or the issuance of any
order therein against either of the two respondents.
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ORDER

It is therefore ordered, That the complaint against the respon-
dent The Crowell-Collier Publishing Company be, and the same
hereby is, dismissed.

It is further ordered, That the complaint against P. F. Collier
& Son Corporation be, and the same hereby is, dismissed.

OPINION OF THE COMMISSION 1!
SEPTEMBER 30, 1966

This matter is before the Commission on the appeal of com-
plaint counsel from the initial decision filed September 8, 1965, in
which the examiner found and concluded that a “valid order to
cease and desist” cannot be issued against either named respon-
dent and so dismissed the whole complaint.

The complaint in this matter, issued on January 18, 1960,
charged respondents with unfair methods of competition and un-
fair and deceptive acts and practices in commerce in violation of
Section 5 of the Federal Trade Commission Act (15 U.S.C. § 45).
The charges in substance are that in connection with the sale of
respondents’ books, including Collier’s Encyclopedia, at retail to
the general public, respondents have made false, misleading and
deceptive statements. More specifically, the complaint states that
respondents, through their salesmen, represented that their sales-
men were conducting a market research survey which in fact was
not true; that their salesmen were connected with respondents’
advertising or publicity department and were not selling any-
thing, when in fact they were selling encyclopedias and other
books, and were not so connected; that the encyclopedia set was
to be given free or at a reduced price, providing the yearly sup-
plements are purchased, which in fact was not true; that a set of
Collier’s Encyclopedia was to be given free or at a reduced price
in return for a letter with comments and the right to use the per-
son’s name, which was false; that the offer of the encyclopedia
was a “special introductory offer,” which was false, and in fact
the offer was available to the public generally; and that other
benefits or advantages were available to the person contacted,
when in truth and in fact such were not available.

The appeal of complaint counsel assigns as errors the exam-

! The correct title of this respondent, as shown by its answer, is The Crowell-Collier Publish-
ing Company.
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iner’s holding that neither The Crowell-Collier Publishing Com-
pany (sometimes referred to hereafter as Crowell-Collier) nor P.
F. Collier & Son Corporation is subject to an order to cease and
desist, and such rulings as those assertedly restricting complaint
counsel’s examination of witnesses to show the relationship be-
tween the present subsidiary and the respondent, refusing to re-
ceive specified evidence into the record, striking of specified testi-
mony, notably that taken in the Far West, and others.

Should an Order Issue Against P. F. Collier & Son Corporation?

During the course of the hearings, in the latter part of 1960,
respondent P. F. Collier & Son Corporation, was voluntarily dis-
solved. On the basis of this dissolution respondents’ counsel
argued, and the hearing examiner held, that a valid order to cease
and desist could not be issued against the dissolved corporation.

Commission orders are preventive in nature so that no useful
purpose would be served in issuing an order if in fact the corpor-
ate entity no longer existed and the business activity in issue had
ceased as a result of the dissolution. Complaint counsel argues,
however, that the dissolution of P. F. Collier & Son Corporation
was merely another legalistic maneuver in the long history of the
parent corporation, respondent Crowell-Collier Publishing Com-.
pany, of dissolving, establishing and reorganizing its subsidiaries
at will, to evade liability for illegal activities, and that the busi-
ness activities of the dissolved corporation, selling the same prod-
uct from the same offices and with the same personnel are being
continued by a successor corporation. The law is clear that in ap-
propriate circumstances orders of administrative agencies may
include successors and assigns. Regal Knitwear Co. v. National
Labor Relations Board, 324 U.S. 9, 15 (1945) ; National Labor
Relations Board v. Deena Artware, Inc., 361 U.S. 898 (1960) ; Na-
tional Labor Relations Board v. Mastro Plastics Corporation, 364
F.2d 170 (2d Cir. 1965).

Accordingly, we do not accept respondent P. F. Collier & Son
Corporation’s arguments that it is beyond the Commission’s jur-
isdiction. Respondent, who chose to raise the point only after the
record had been closed—a record of abundant testimony and doc-
umentary evidence on both sides of the complaint—argues that
its dissolution renders it a dead person beyond the reach of an
order governing prospective conduct. As its counsel put it in ar-
gument on appeal, a corporate respondent can evade public scru-
tiny and judgment on a matter by simply announcing its dissolu-
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tion prior to a final decision. We disagree. In any such instance
such evasion is against the public interest.? In this particular
instance, at least, the law prevents such a result.

It is well established that prosecutions abate upon the dissolu-
tion of a corporation unless saved by statute. Melrose Distillers v.
United States, 859 U.S. 271, 278 (1959) ; United States v. P. F.
Collier & Son Corp., 208 F. 2d 936, 937 (7th Cir. 1953). Under
the law of the state of its incorporation, respondent’s existence
has been continued for the purpose of litigating any proceedings
commenced against it prior to its dissolution “until any judg-
ments, orders or decrees therein shall be fully executed.” Del.
Code Ann. 1953, Tit. 8 § 278. This statute subjects corporations
dissolved prior to suit or pendente lite not only to civil judgments
but to criminal sanctions under the Sherman Act and Fair Labor
Standards Act. Melrose Distillers v. United States, supra; Addy
v. Short, 89 A. 2d 186 (Sup. Ct. Del. 1952). It also renders a dis-
solved corporation subject to an administrative cease and desist
order. In National Labor Relations Board v. Weirton Steel Co.,
the Board’s complaint issued against respondent in 19387 ; respon-
dent was voluntarily dissolved in 1939; and the Board issued its
cease and desist order in 1941.% On appeal to the Third Circuit,
respondent argued that its dissolution removed it from the
Board’s jurisdiction. The court, however, interpreted the above-
referenced Delaware statute as preserving respondent Weirton’s
corporate entity for the purpose of subjecting it to a cease and
desist order. 135 F'. 2d at 498.4

Respondent’s argument that issuance of a prospective order
against a dissolved corporation constitutes a useless act has been
rejected by the courts. Cf. Walling v. Reuter Co., 321 U.S. 671
(1944) ; McComb v. Row River Lumber Co., 177 F. 2d 129 (9th
Cir. 1949) ; General Electric Co. v. Masters Mail Order Co., 145
F. Supp. 57 (8.D.N.Y. 1956), rev’d on other grounds, 244 F. 2d
681 (2d Cir. 1957). Such an argument ignores the fact that a re-
straining order does not necessary bind only the corporate re-
spondent. As stated by the Supreme Court:

Not only is such an injunction enforcible by contempt proceedings against
the corporation, its agents and officers and those individuals associated with

? See Marcus, Suability of Dissolved Corporations—A Study in Intrastate and Federal-State
Relationships, 58 Harv. L. Rev. 675 (1945).

232 N.L.R.B. 1145.

4 The applicability of the statute to proceedings before administrative agencies and equity
proceedings is also noted in United States v. Line Material Co., 202 F.2d 929, 932 (6th Cir.
1968).
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it in the conduct of its business (citations omitted) but it may also, in appro-
priate circumstances, be enforced against those to whom the business may
have been transferred, whether as a means of evading the judgment or for
other reasons. The vitality of the judgment in such a case survives the disso-
lution of the corporate defendant (citations omitted). And these principles
may be applied in fuller measure in furtherance of the public intersst, which
here the petitioner represents, than if only private interests were involved.
Walling v. Reuter Co. supra, at 674-75.

Our concern here is that it has been demonstrated that the re-
spondent subsidiary abused the public. It has not made a showing
that it abandoned its deceptive practices in good faith. Instead,
the record shows that it voluntarily dissolved, and that, thereaf-
ter, a new corporation was formed with the same officers to sell
the same product. These facts, when considered in the light of the
respondent’s lengthy and blatant use of deception, require issu-
ance of an order to protect the public interest against respondent
P. F. Collier & Son Corporation, whose existence has been pro-
longed by statute for this very purpose.

Accordingly, we conclude that respondent P. F. Collier & Son
Corporation is not beyond Commission jurisdiction.

Liability of P. F. Collier, Inc., and Crowell-Collier Publishing
Company

Immediately upon the dissolution of respondent P. F. Collier
and Son Corporation, a new corporate entity was established
called P. F. 