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KNOLL ASSOCIATES, INC.

Docket 854.f Supplementary Ruli'ng, Fcb. 25, 1f)65

Upon petition by respondent the Commission reopened this case for further
proceedings on the question of whether respondent's constitutional im-
munity against unlawful search and seizure had been violated. The
hearing examiner found that none of the respondent's constitutional
rights had been infringed upon.

SLPPLEMENTARY RULING UPON RESPONDENT S MOTION
To SUPPRESS BASED UPON RECORD As REOPENED

.January 1, 1961

September 1 , 1963

October 9, 1963

November 13 , 196:1

December 9 , 1963

CHRONOLOGY OF RELEVANT EVENTS
January 1 , 1961-March 5, 1964

Herbert Prosser goes to work for Joseph D\'lOl'ski
in Birmingham , iV1ichigan showroom.

Gary Beals of Knoll moves into Dworski showroom.

Shortly thereafter Prosser seeks unsuccessfully to

have Dworski and Knon indicate what Prosser s busi-
ness future w11 be. Knoll and Dworski ignore and
evade Prosser s inquiries.

Prosser makes personaJ call in the Jate evening upon
Turiel and Brad at their hotel room in Detroit.

Prosser telephones Turiel in his hotel room in Detroit
in the morning to inquire "how case is going.

At luncheon meeting at KingsJey Inn, Dworski and

Knoll representatives still refuse to tell Prosser
whether they wil hire him after contract "with
Dworski is terminated in 3 weeks.

Prosser telephones Turiel in Washington , D. , and
offers to testify for Federal Trade Commission and
to turn over documents damaging to Knol1. Turiel
refuses the offer. Dworski , Beals and Wi1iam olan
of Knal1 are informed of Prosser s call to Turicl and

This n\se is J'epOl"wd P. 31 J herein.
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December IO , 1963
(About 7 a.
(About 8:30 a.

January 1, 1964

January 2 , 1964

January 5, 1964
January 6/7 , 1964

January 13 , 1964

February 19 , 1964

February 24 , 1964

February 25 1964

February 28, 1964

March 5 , 1964

FEDERAL TRADE COMMISSION DECISIONS

his, Prosser , offer to be a witness and turn over
documents.
In the evening, Dworski and Beals talk with Prosser
over the telephone about his earlier telephone con-

versation with Turiel.
Prosser goes to \Voodwanl Avenue sho\vroom early
in the morning and obtains documents.

Knoll' s employee , Beals , goes into Woodward Avenue
showroom " a little earlier that day * * * (Jut of sus-
picion " * *" (Tr. 44(6), and observes that someone

has been in showroom before him , that morning.
Beals changes locks on showroom door. Knoll ter-
minates anangement with Dworski. Prosser ter-
minates arrangement ,,-jth Dworski.
Prosser cans Turiel at parents' home in Ne"w York

City late in evening and persuades Turiel to permit
him, Prosser , to send documents 'Lo Turiel,
Prosser sends documents to Turiel.
Turiel receives Prosser documents in Ne". York offce
of Federal Trade Commission.

- Telephone call from Prosser to Turiel to inquire
whether Turiel has received documents.

Telephone call from Turicl to Prosser.
Turiel and Brod file motion to admit authenticity of
documents.
Imberman receives copy of motion to admit with
doCt1ments attached. Documents sent to Detroit for

authentication.
Imherman goes to Detroit and converses with "var-
ious persons in that city" (page 2 of Imberman
8ffdavit of March 4 , 1964).

Dworski not Imberman , who is also in Detroit , calls
Prosser by telephone concerning the documents.

Knoll' s lawyers file motion to suppress documents
based upon alleged unlawful search and seizure.

The hearing examiner is faced. for the second time in this
proceeding, with determining whether Knoll' s constitutional im-
munity against unlawful search and seizure 1 has been violated.

On March 24 , 1964, after evaJuating aJl of the evidence which

counsel had offered on the search and seizure issue up to that

t.ime , the hearing examiner determined t.hat Knoll' s constitutiona1
immunity had not been vioJated , and so found in his ruling dated
c.1arch 24 , 1964.

On November 19, 1964 (66 F. C. 1577J, the Federal Trade Com-
1 Amendment IV , U. S. Constitution.

The hearing examiner incorporates herein by referellce anct makes a part hereof his
March 24 , 1964 , ruling.
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mission ordered this record, which had been c10sed since August
, 1964 , to be reopened and additional hearings to be conducted;

specifical1y directed Messrs. Bemard Turiel and Ernest Brad to
testify under oath; ordered al1 pertinent material in the Commis-
sion s files to be exhibited to Kno1l's lawyers; and ordered the

hearing examiner to receive " such other evidence as the examiner
deems pertinent to resolve the issues raised by the motions of
respondent denied by the order of the hearing examiner of

March 24 , 1964.
Hearings were conducted in Washington, D.C., on December
, 1964 , and in Detroit , Michigan , on January 5 , 6, 7, and 8

1965. Complaint counsel have exhibited to Kno1l' s lawyers a1l

the documents in the Commission s files relating to this issue, and
have delivered to Kno1l' s lawyers photostatic copies of a1l such
documents which Knoll' s lawyers requested.

Messrs. Brad and Turiel have testified under oath, and have

been gril1ed by Knol1' s lawyers. MI'. Herbert Prosser testified , as
we1l as Paul R. Copeland , national sales manager of Knol1.
Everything has been done that could be done to air fu1ly

Knol1s charges, and to develop a complete record. Such omissions
if any, as may be in the record may he ascribed to Knol1' s lawyers
failure to place in the record certain evidence, or their refraining
from asking certain pointed questions.

No restrictions were placed upon the length or scope of the
hearings , and counsel were permitted to offer a1l evidence which
they deemed pertinent to the issue of unlawful search and seizure.
The reopened record was closed by order of the examiner dated
January 11 1965. Briefs and reply briefs have been filed.

The additional evidence (Tr. 4839-5647), which was received
after the record was reopened, does not justify any modification

or change in the basic findings and conclusions in the hearing
examiner s ruling of March 24 , 1964.

The hearing examiner heard and observed the witnesses in

the hearing room and on the witness stand. He observed their
demeanor and their manner of answering questions. He was able
to and did form an opinion as to their reliabDity and credibility.
He was able to and did form a judgment as to the weight and
probative value of the witnesses ' testimony in preparing this
'It is to be noted in passing that , although Knoll' s lawyers insisted tha.t lr. Brad be

avaUable as a witness at the Detroit hear:ngs , and although Mr. Brod was actually present
ir. Detl'oit, Michigan. flom ,January 4 through January 7 , 1955 , KnoIJ' s lawyeJ's refused to

call Mr. Brad, Mr. Brad had test:fied on December 23, 1964 , and the examiner had sought,

unsuccessfully, io have the Ja!l\lal'Y heal' il1gs t,'ansfened from Detroit , Michigan , to Washing-

ton , D.C" in order to sav!! substantia! time and mopey. However, Kpo1l's lawyers rejected
the sug-g-e8tiop am1 , even at this late date, the hearing examiner is unable to explain why

the suggestion was l'ej!!cted.
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supplementary ruling. There arc no material contradictions in
the sworn testimony of Messrs. Turiel , Brad , and Herbert Pros-
ser. There are, of course , human variations in skill of recollection
and precision of memory.

The heaJ' jng examiner , after a careful study of the l'€cOl'd made

after reopening, fmds no reason for changing the conclusion in
his March 24 , 1964 , ruling.

The record shows , and the examiner fiuds:
Herbert Prosser (Tr. 5576 et 8e7.

), 

who Jast testified on Jan-
uary 6 , 1965 , in Detroit , Michigan , was thirty-foUl years old at
the time of his testimony. A native of Jersey City, "ew Jersey,
he was edueated in Jersey City, New York City, Allenvjlle , New
York , and had two yeal'sof college education which terminated
in 1951. Mr. Prosser had never been a member of the al' mecl

services; had never married; ,vas unemployed; and , t11loughout
these proceedings , has never been representeel by a lawyer.

At the time of his last testimony, Mr. Prosser had been out of
coJlege for approximately fourteen years. Those fourteen years
had been spent representing Tha)ler Incorporated , manufacturers
of juvenile furnitl1e, out of Gardner , :Ylassachusetts. Nh' Prosser
also represented Keystone Midwest Company, a drug manufac-
turer, and worked out of Chicago , Ilinois. He had represented
Union "ational and Burns Case Goods Company out of James-
town , ::Tew York. He had worked for a brief period for a manu-
facturer of summer furniture located in Toledo , Ohio, and he had
of course, worked for Joseph Dworski , the Knoll representative

m the Deb'oit , Michigan, area f1'om January 1 , 1961 , through

Decemher 31 , 1963. In 1956. 111' Prosser \Vent to the West Coast
and w01'ked fOl' most of that yea1' for the San Francisco Chronicle,
After he terminated his sel'vices \\'ith the Chronicle , he \vent to
\vOl' k for the Toledo, Ohio, furniture manufacturer mentioned

above.
At the time of his testimony on January 7, 1965 , Mr, Prosser

family consisted of his father and one brothel'. 1\'1' , Prosscl' had
worked in Chicago , Des Moines, Mil\Vaukee , New York City, San
Francisco , Toledo and Detroit.

When Mr. Pl'sser went to work for Joseph Dworski in January
1961 , Dworski was a registeJ' ed practicing architect in the State of
Michigan , and a representative of Knoll Associates, Inc. The
record does not contain a written contract embodying the business
arrangement between Dwol"ski and Knoll , although there is in-
ference that such busjness arrangement was in \vriting.

When Prosser went to \VOlk for Dworski , Dworski owned the
improved reaJ estate at 1080 Korth 'Voodwal'd Avenue , Birming-
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ham , Michigan; paid taxes , maintenance , upkeep and utiity biJs
thereon; and paid a1l other charges involved in the ownership
and operation of the real estat€::. It was Dwol'ski's property in
every legal sense. The real estate was improved with a showroom,
On the outside of the window of the showroom the word " Knoll"
had been inscl'ibed in the distinctive script which Kno1l uses as
its trademark.

Initially Dwol'ski compensated Prosser on a straight salary
basis. After one year, this arrangement was chang-eel , orally, so
that Prosser was compensated on a salary plus commission basis.

Prosser "was the sales representative employeel by IVI1'. Dwol'-
ski" and his " responsibilities were the showroom and t.hey were
of a very loose nature" (Tr. 5388). Also employed were: a full
time S8cretary, Miss Rose \Veishar; a part time secretary, Mrs.

Kathryn Sanders; a porter who cleaned the ShO\\TOOm; 3nd on
a part time basis draftsmen and carpenters (Tl', 5388). During
the latter part of 1963, Gary Beals, a Knoll employee , also used
the showroom facilities , but his status was never specifically ex-
plained to Mr. Pl"sser.

Prosser secured design commissions for Dwol'ski as an interior
designer, but Pl'OSS€l" S principal job \VPts to promote the sale of
Knoll fUl'niture. In so doing', Prosser called upon various deaJel's

, and prospective users oJ, Knoll furnitUl' e, Prosser did not know
the specifics of Dworski' s business arrangements v"ith Knoll (Tr,
5389). D\vorski ViTRS sales representative for Knoll in the State

of l\1ichigan and the western tiel' counties of Ohio , the city of
Fort \Vayne (IndianaJ and several counties surrounding Fort
Wayne (Tl'. 5390- 91). When Prosser helped with a "ale of Knoil
fUl'niture, he received a commiss1ull from the sale,

PI' osser was paid his salary by Dwol'ski. Dwol'ski was Prosser
employer, Prosser took his orders from D\vorski , and carried out
the instructions which Dworski gave him, Although Prosser de-
voted most of his time as Dworsl(i' s employee to promoting the
sale of Knoll fUl'niture Prosser carried out other instructions
fl' om D\vol'ski , \vhich \vere not relat.ed to the sale of K11011 furni-
t.ure.

Dwor , as a practicing architect, specified KnoJ1 furniture 
some of the submissions he made to prospective buyers and was

compensated by Knoll for the Knoll furniture tIat he sold by this
and other techniques. Prosser participated in Dv.'ol'ski s commis-

:jons under the terms of the employment contr::lct bct\,,'een Pros-
ser and Dworski,

D\vorski maintained his Ftrchiteetul'al offce in the Birmingham
showroom, but he also practiced ar('hiteetU1'8 from an offce in
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his home. Prosser s offce was in the shmvroom where he had hi"
own desk; was responsible for the day to day operations; and pre-
pared papers and documents used in such day to day operations of
Dworski's business.

In addition to his mes in the showl'om , Prosser also kept files
in his residence quarters , whel' he had a typewriter upon which
he '''Tote letters and other documents pertaining to D\vorski'
business.

Prosser had unrestricted access to, and full use of , a1l of the
papers and documents in the shawl'oom and in his residence
quarters, \vith the exception of sllch papers, if aJl " \vhieh D\vorski
may have kept in his private desk.

On September 1 , 1963, Gary Beals, who had previously been

employed by Knoll Associates , Inc. ! in Dallas , Texas , was trans-
felTed from Dallas to Detroit as prospective regional manager.

Knoll was terminating Dworski's agenc:v and TIeals was to take
over as regional manager, Knoll would operate a factory ShO\\Toom
directly from Dworski's property on Woodward Avenue (1'1'.

4456). Since January 1 , 1964 , the Dworski property has been used
by Knoll as a factory showroom , and offce.

Beals testified that Prosser knew that Beals was g;oing to take
over as regional manag'er for Knoll as of January 1 , 1964 (1'1'.

4457). However , the l'ecord proves, and the hearing' cxaminel'
finds , that neither DworsJd nor Knoll at any time apprised Pros-
ser of vl" hat Prosser s business futul' e \\'ould be after December 31
1963. Knoll's refusal to inform Prosser concerning his business
future prompted Prosser s outburst of temper at the luncheon

meeting at Kingsley Inn in BJoomfield Hills on December 9, 1963

(see March 24 , 1964 ruling).
Beals , Knoll's employee and witness , testifJed in part (1'1" 4458-

4459) :

Q. Just tell us .what the discussion was between Mr. Prosser and 1\Ir, Helm
concerning Prosser s personal position,

A. Herb Prosser generally pressed Helm, He said

, "

Am I going to be
held by Knoll Associates? \Vhat am I going to bl' earning'!" The e.::.ct words
wcre

, "

\:Y"hat s the payoff going to be?" Helm said

, "

m not in a TJosition to
tell you at the present time, I cannot tell you \vhat we anticipate , and I
can t tell you what the arrangemcnt will be, " He said he wished l1e could
te1l him whether he would be wanted in Detroit hu , he couldn t tell him for
a week or tcn days.

Q, \Vhat .were Prosser s remarks?
A, He was very ang:ry, He said that he was extremely unfair and that

he had bcen working for two and a half years

, "

And I think by this time
you should be in a position to make an offer to me, " John agreed and said

Yes, I agree with you , but 1 am pn \'ented from doing so at the present
time.
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And Herb kept harping on the point and he kept saying he thought that
it was extremely unfair of them and Johnny went along, and Herb said
I owe you $1200 for some furniture I purchased," and he intimated that if

'he didn t get a good deal he \vouldn t be paying for this furniture, and T

remember John said

, "

This is enough to prevent us from hiring you " and

at this point Herb became furious and in an extremely 10ud voice , shouting
at the top of his voice and pounding on the table and he used some swear

\vords-is it all right if I quote these? He said, " I have given a lot of
my god-damn time to this god-damn company," at the top of his voice and
it was said extremely loud. John said

, "

Calm down , it' s not good to lose
your temper. " (Tr. 4458-59.

Kno11' s business conduct toward Prosser from September 1
1963 , on was justification fOl Prosser s behavior and probably

accounts for Prosser s ca11 to TurieJ's hotel room on October 9
1963 , and his subsequently expressed desire to help Turiel against
Knoll. Kno11 was under no legal obligation to te11 Prosser what
his business future would be after December 31 , 1963, but Dwor-
ski probably had such obligation. Dworski and Kno11 would appear
to have been under a compelling moml obligation to te11 Prosser

What' s the payoff going to be '" (Tr. 4458). We can only specu-
late whcther Kno11 directed Dworski not to te11 Prosser what his
business future would be as far as Knoll was concerned.

Beals ' presence in the Birmingham , lVIichigan , offce was never
explained to Prosser, nor was any explanation given of how
Beals ' pl'esence and Beals' status would affect Prosser s future.

Beals was promoting thc sale of Kno11 furniture in the Detroit
Michigan , area.

Dworski ' informed Prosser that Dworski' s contract with Kno11
would terminate on December 31 , 1963 , and Dworski had led
Prosser to believe that several options were open to Dworski , in-
cluding Dwol'ski's remaining as Knoll's representative , or Knol1'
direct operation of the showroom.

Prosser s efforts to obtain from Knoll , its offcers, employees,
or from Dworski , any positive statement as to what his, Prosser
future would be was met by what Prosser eharacterized as Kno11'

smug indifference " (Tr. 5429).

During the week of October 7, 1963 , hearings in this proceediw
were going forward in Detroit. One evening that week, probably
October 9 , 1963 , Bernard Turiel and Ernest Brad were working
in their hotel room at the Sheraton Cadi11ac HoteJ in Detl'it
when they received a telephone ca11 around 10 :30 p.m. from
Prosser, asking that he be a110wed to come up to talk to them.
Turiel and Brod were suspicious that Prosser had been sent to

1 DwoJ" ki had died since the record was oJ' iginnlly Iosed on August 24 , 1964 , and was.

thp\"e!ore , not a\'ailab!e as a. witness during the reopened proceedings
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them by KnoIl' s lawyers , and \\'8re \Val'Y or Pross€l' S l11otives , and
circumspect in thei1' conversations with him.

Prosser s conversations \-vith Tllriel and Brod in their hotel
room lasted about three-quarters of an hour , possibly a little
longer. The COl1v€l'sfltions were wide ranging and genera1. They
included H discussion of the gen€1alities of the furniture business

in the Detroit area, and of competition Ivithin the fUl'nitm'
business.

Prosser told Turiel " that he CPl'osserJ was pretty much 
charge of the offce and that Mr. D\VOl'ski spent most of his time
in the architectural practiee " (Tl', 5217-18), Prosser was re-
sponsible for keeping the files and maintaining the files (Tr.
5219), Prosser was 1/ot a file clerk. He was responsible for main-
taining and preparing documents in the usual course of Dwol'skj's
business , including the sale of Knoll fUl'nitm' e. Prosser indicated
that he also maintained files at his l' esidence (Tr, 5220),

In these October 1963 convel'sations , Prosser did not, hy in-
nuendo 01' othenvise , of-t r either to be a witness in support of

the complaint, 01' to supp1y documentary evidence to Turie1 and
Brod,

In cliscus 3ing- the severity of competition in the industrv, Prosser
mentioned Finstcl'wald' s bankruptcy, and expressed accord with
the Federal Trade Commission s efforts to police the pricing

practices in the furnitUl'c business in Detroit. 
After Prosser 1eft. Tlll'iel and Brad were no less suspicious of

his motives than when he first ca11ed, Turiel and Bl'd felt that
Prosser had \vaRted a lot of their time \vhieh could have becn
better spent v\'orking on the ease,

:\'

either Bl'ocl nor TUJ'iel hem'd from Prosser again until 1'0-
vembcr 13 , 1963, when Tlll'ielreceivec1 an early morning telephone
call in their hotel l'Oe-il in Detroit from Pl' OSSel'. Prosser inqnil'cd
ho\\" Turiel thought the proceeding was going. Turiel, stil sus-
picious of Prosser s motives , and believing that Prosser had made
the telephone c.all at the instigation of Knol1s la\vyel's , \vas wary,
and replied in general te!'ms that he , Tu!'iel , did not be1ieve that
KnoWs evidence made a very good defense.

The next significant dale is Deccmbel' 9 , 1968, The happening;;
on that date al'e detailed in my !'uling of Mal'ch 24, 1964, The

heated argument at the luncheon on December 9 1963 , in Kingsley
Inn is not disputed. i\Jter lunch , Prosser returned to t.he show-
room and telephoned Turic1 in \Vashington , D, , offering to be a
witness for TUl'iel and to turl1 o\'er damaging documents,

Te1ephone s1ips sho\\! that Prosser calJed Tudel on December 
and on December 10, Keithe!' Turiel nO! Pl'ossel' was able to
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separate into tidy cubbyholes the essence of eaeh day s conversa-

tion. Prosser contrived to have other Dworski employees in the
showroom overhear his conversation '',ith Turie1. Such c.onversa-
tion vvas ovcrheard , and Prosser s offer to become a '\vitnc s for
Turiel and furnish Turiel "damaging" documents was lmown by
oseph Dwol'sJd , Gary Beals , and vViliam Nolan, Knoll' s 'vice

president and general manager, on the same day the offer was
made by PJ'osser. Beals and Dworski spoke by telephone to Pros-
ser about his ca11 to TUJ'ie1 on the evening of the same day that
the call wm; made. Neither Dworski , Beals , nor Kolan made any
effort to foresta11 pJ'osser s offer to assist Turiel against Knoll.

Neither DwoJ'ski, Beals, nor Nolan made any effort (even
though they a11 had knowledge by the evening of December 9

1963) to prevent Prosser from being a witness or furnishing
damaging" documents.
Did those three gentlemen have a legal and moral responsi-

bility to Kno11 to prevent Prosser s helping KnoWs adversaries 
Did they believe (or were the)" told) that it might enure to
Knol1' s greater advantage if PI'osser ,vere permitted to defect.?

In any event , Tudel was no less suspicious of Prossel' afteJ' the
Deeember 9-10 telephone calls than he had previously been. Turiel
told his supervising superior, Frank Mayer, that he intended to
have nothing to do with Prosser. Turiel had been advised by
F. P. Favarella, another trial attorney with the Commission , to

eschew all of Prosser s offer of assistance.
Turiel had rejected all of Prosser s offers of assistance in the

December 9-10 conversations, and had concluded on a note of
Don t cal1 me-I'11 call yon- if I change my mind.
Prosser took some of CX 1914A-CX 1959B, the questioned

documents , from the files after he had talked to Turiel on Decem.
ber 9, 1963. However , there was absolutely nothing in the Prosser-
TUl'iel December 1963 telephone conversations which motivated
Prosser, directly or indirectly, to take the documents from the
files.

Prosser s uncontradicted testimony is :

Q. Now, T want you to examine your recollection and think about this
closely. During the pcriod OctorJer, November and December , 19\8 , did fr.
Turiel find/or Mr. Brad tell you to take anything out of the files of the
Dworski showroom?

A. Abso1utely not.
Q. Was that your own idea for your o,vn purposes?
A. That is exactly so. I was more interestf'd in my own way of thinking

of making these documcnts available to the Commission. (Tr. 5512.

After the luncheon at Kingsley Inn on December 9 , 1963 , Pros-
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ser , Dworski , Helm and Beals returned to the Woodward Avenue
showroom. Beals took Helm out to the airport to catch a plane.
Vpon Beals' return to the showroom, Rose Weishar and Kay
Sanders told Beals of Prosser s telephone ca11 to Turie1. Beals
testified (Tr. 4461-64) :

A. I was back at the showroom about a half an hour and Herb returned
to the showroom , and he came in and he looked somewhat upset, and I
can t recall for sure , I think it was back in the back room , the little
cubicle, but at any rate , we both ended up back there and I told him , I
said

, "

I don t know whether this is going to mean anything to you , but
I think it was very unfair that they haven t told you something aoout the
time " and he said

, "

WeJI , I think I have been extremely mistreated by
Knoll, too, and if Knoll is going to knife me , I am going to knife Knoll
in return " and r said something, I questioned him further , and asked him
\vhat he meant. He said

, "

'\Vell , I am in a position to get even with Knoll."
That was in substance what he said, and then he said

, "

I have placed a
call to the Federal Trade Commission in Washington " and this shocked me.
I \vas, you knO"v, kind of stunned, and because I \vasn t expecting this at
all , and he said

, "

I had a conversation with Turiel and a couple other at-
torneys in \Vashington " and he said

, "

I have offered myself as a witness. I
told them that I have information that wil be very helpful to their case.
I was smprised and I said "What did you do this for ? I couldn t believe he

had done this thing and he said

, "

Well, I am just telling you that jf T get
knifed uy Knol1 , and they don t make me the kind of offer for employment
T \viII make myself available for the Federal Trade Commission." I asked
him hO"v he could expect our relationship to continue after making these

threats , and this was important to me , because this was a man that \vas
going to he \'lorking with me in the showroom. He said " I am not saying
that I will , hut I am just telling you. Incidentally, I would appreciate
it if you didn t tell anybody with Knoll Association. " I said

, "

How can you
expect me not to. T think that information is very critical and should be
passed on to somcbody." He said "You are a man of honor." Hc said

Do what you think is bcst " and \'le talked about it a little longer.
I don t think much more ,vas discussed. He left at this point and 

read the mail  and left , too , and shall I kcep going?

Q. Tell me the next time you saw Mr. Prosser or talked with him?
A. Well , J talked to him on two more occasions that evening on the

telephone.
Q. Yes. Did he say anything to you about his telephone call to the Fed-

(,1'al Trade Commission?
A. \Vel1 , he called me after I had gotten home , and I had told him that I

had caIled Mr. Nolan , the Vice-President of Kno11, and told him. I also
talked to Joe Dworski on the JJhone , and he ca1Jed me. Evidently hc ta1ked
to him , in fact, he said that he had, and he said

, "

I want to ten you not
to worry. That the only reason I called the Federal Trade Commission was
to find out who was going to be testifying at the next hearing in New York."

Q. Did he say whcn they were going to be?
A. He said the first week in January. I don t think he gavc me an exact

date.
Q. Go ahead.



INTERLOCUTORY ORDERS , ETC. 1749

Q, Ann I said " , well , I still think it was the wrong thing- to do " ann

he asked mc

, "

Did you tell anybody "with Knal1 what I nave done?" I said
Yes, I have told BiJ1 Nolan " who was the Vice-President and Manager

and he got very upset when he heard this. He said

, "

I don t think you had

any right to do this , for this is the type of thing that is kept in the family,
This in substance is what he said.

I said

, "

I had no choice. r had to do it." So, he hung up on me , and I
think I talked to Bill Nolan on another occasion.
In about an hour he calJed me back. I can t recall the time for sure.

He was furious again , and he said, "I \'1a11t to tell you it was very prc-
,.umptuous of you to tell this is the exact words

, "

to teIl Bil !'Tolan " and
said " You have really screwed Knoll , now " and hung up.

Q. This was the last time you talked wilh him on Deccmber9?
A. Yes.

In the early morning hours of Decemhcr 10 , 1963 , before othe'
personnel had arrived on the premises, Prosser entered the Wood-
ward Avenue showroom and took papers which included ex
1914A through ex 1959B (Tr. 4428).

At page 5521 et Beq. of the transcript, Prosser testified:
HEARING EXAMINER GROSS: Xow , were you offered any reward or

paid anything for any of your activities in connection with this litigation?
THE WIT"ESS: None.
HEARING EXAMINER GROSS: Were you ever promised anything by

the Federal Trade Commission 

THE WITNESS: None , "\vfJatsoever.
HEARING EXAMINER GROSS: Whcn you first offered these docu-

ments to Mr. Turiel , which would appear was either December 9th , or
December 10 , 19G; , what was Mr. TUl'iel' s reaction to your offer'?

THE WIT0, ESS: T would say that ne expressed very indifferent attitude
of my offering him the documents.

HEARING EXAMINER GROSS: And , then you ca1led him again on
the 1si (2nctJ of .January, and repeated the offer , is that right '

THE WIT0, ESS: Yes , sir.
HEARING EXAMINER GROSS: And , was his attitude changed?
THE \VITNESSS: Somewnat. But , I "\vasn t a"\vare of any particular

change.
HEARn\ G EXA1HNER GROSS: We11 , why did you send him the

ments after the January 2nd , 1964 , conversation , and not send nim the
ments after the December 10tn , 1983 , conversation-December 9t.n
conversa tion ?

THE WITNESS: \\'e11 , tnere was a question in my mind , I think , as to-
HEARING F,XA HNER GROSS: Did ne teU you not to send ihem on

December 9'!
THE vVIT ESS: No , there was no question of that that e\'cr arose.
HEARING EXAMIXEH GROSS: I mean , did you offer them to him in

December?
THE WrTN" SS: Yee.

HEARING EXA),HN"ER GROSS: Did he tell you to keep them?
THE WITNESS: He said he had no interest in them whatsoever.
HEARING EXAI\lINER GROSS: Are those his words1

clocu-
docu-
1963
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THE -VVITNESS: Something in that context.
HEARING EXAMINER GHOSS: Xow, tJcbveen December 9th , 1963 , and

sometime in the cady part of January, 1964, he changed his mind , so to
speak, and agreed to permit you to send them on , is that right?

THE 1,VITNESS: In essence, this js \'.hat occllll'cd , I think
HEARI:\TG EXAMTXER GROSS: Now , what did you say to him that

you think caused him to change his mind? Did yon dCscl'ibe the documents
in g:reater detail , or what-

THE WITNESS: No. In my own mind I just thought these wOl;ld be of
interest and vaJuable , and I possibJy had described .what I thought-

HEARING EXAIvIlNER GROSS: Did anyone in the Federal Trade
Commission , including Bernard TurieJ or Ernie Brad , or anyonc , ask you at
any timE to take these files?

THE IVITNESS: o, sir.
HEARIXG EXAMINER GROSS: It was on your own :initiative?
THE WITNESS, Yes.

Around 8 :30 a.m. on the morning of December 10 , 1963 (Tr.
4466), Gary Beals wont into the showroom "a little earlier that
day. I think out of 8uspic'ion or something, .

. .

. '::" (italic supplied).
He found wet footmarks on the showroom floor , as though some-
one had been inside the showroom before he had arrived that
morning. Bea1s , who know Knol1 was going to operate the show-
room directly and terminate its al'l'ang:ement with Dworski , did

not have the locks chang-eel until the fil' st of January, 1964
three \veeks later. Beals , DVi.'orski and J\'"olan knc"," on Dccember
, 1963, that Prosser had offered to deliver damag'ing documents

to Turiel , and they cou1d ha,'c changed the locks on the Woodward
Avenue shmvroom imrnediately if they wanted to prevent such
occurrence, \Vel'€ Dwol'ski , Beals and Xo1an intentional1y making
it easy fOl' Prosser to calTY ont his threat?

About December 19, 1963 , Pmssel' went from Detroit to :'ew
York City to spend the Christmas holidays with his family. Pros-
ser s employment by Dworski ,,,as terminated as of December 31
1963. The record is silent as to the specifics of such termination;
whether Prosser \vas fired; 01' whether he "quit; what communica-
tions , if :;my, or whether oral or in writing, passed from Dwol'ski
and/or Knoll to Prosser , or vice versa,

1ary Stevens. an employee in the Herman Mi1er (one of
Enoll's competitors) showl'oom in Birmingham 1ichigan, testi-

fied (Tr. 4421 et seq. to Pl"ossel" coming into the Mi1ler show-
room "ftel" the Decembel" D, 1863 . argument at the 1uncheon at
Kings1ey Inn. Miss Stevens testified (Tl". 4424-25):

Q. Do yon rememher him CProsserl telling yon that he just had the argu-
ment?

A. Yes.

Q. IVhat \\' as his attihlde 8bollt Knoll at that time'! What did he say?



INTERLOCUTORY ORDERS, ETC. 1751

A. Well , he was very upset and angry, not only with Knoll , but with the
fellow handling the agency at that time

, ,

Joe Dworski , and he felt that
he had been mistreated because he had not received an offer to continue

working ,,,ith Knoll.
Q. Was he mistreated because he was not going to head the agency

starting January 1 and somebody else was going to be the head of it?
A. J don t think he had been made an offer to stay with the firm.
Q. Did he say he was going to get even \vith Knoll?
A. Yes.

Q. Did he say that he was going to do ,..hat he could to hurt them'?
A. I'm not sure if it was in those words.
Q. But in substance?
A. Yes.

On January 1, 1964 , Prosser was no longer in the employ of
Dworski. On January 2, 1964, Prosser attempted unsuccessfu11y

to telephone Turiel at the Federal Trade Commission in Wash-
ington, D. , but late that evening reached Turiel via long dis-
tance telephone at Turiel's parents ' home in New York City. This
was a lengthy telephone ca1l, but , after it was over , Prosser had
persuaded Turiel , who was still wary and suspicious of Prosser
that he , TmieJ , had a pl'ofessiona1 obligation to examine docu-
ments \vhich Prosser had characterized as damaging to Knol1.

Without consulting with anyone, Turiel agreed to reverse his

previous judgment , and to examine the documents.
On January 2 , 1964 , and at alJ times thereafter , Turiel had no

reason whatsoever for believing there was the slightest eloud

U1)On Prosser s right to possess the documents. Prosser , similarly,
did not believe there was any c10ud upon his, Prosser s, right to

possession of the documents. The examiner finds that the docu-

ments did not come into Prossel" s possession wrongfulJy. If the
documents were "stolen " as alJeged repeatedly by Knoll's lawycrs
why didn t DWOl'ski and/or KnolJ take action against Prosser , 0r
cause criminal action to be instituted , based upon the theft of tb c
documents?

And why did Knol1 (Nolan and/or Beals) and/or its lawyers (

' .

nothing between December 9 , 1963 , wben tbey first learned of
Prosser s defection, and March 5, 1964 , when they filed their
motion to suppress-a1most three months later ? Dworski and Knoll
knew on December 9 , 1963 , that Prosser had offered to testify as
a witness for Tmiel and deliver damaging documents to him. On
December 10, 1963 , Beals kuew that someone had been in the
\Voodward Avenue showroom. before Beals arrived there about
8 :30-9 a.

Dworski and Kno1l had heen fulJy alerted to Prosser s intentions
by the evening of December 9 , 1963. They knew on December 10
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1963, that someone had been in the showroom early in the morn-
ing. Knoll's lawyers would have us believe that this alarming and
eritical development was withheld by KnoJls employees and offcers
from its lawyers for almost three months , and that the first time
Imberman (Knoll's lawyer) had any inkling as to what had tran-
spired was on February 28, 1964 , when Dworski attempted to
authentieate CX 1914A-CX 1959B , and found that the originals
were not in the fies. If this were the fact, why did Imberman
decide not to use Prosser as a witness in hearings in New York
on January 8 1964 , and to substitute Jesse Osetek for Prosser?

Turiel and Prosser conversed by telephone on January 13 , 1964
and February 19 , 1964.

Although Turiel had previously informed his superior at the
Federal Trade Commission, Mr. Frank Mayer, that he did not
intend to have anything to do with Prosser , Prosser s January 2
1964, telephone conversation convinced Turiel that he had a pro-
fessional responsibility to examine the documents and see whether
Prosser s characterization of them \vas accurate. Turiel suggested
to Prosser that he send the documents to Turiel at the Federal

Trade Commission in N ew York City. The documents were sent,
and were received by Turiel at the Federal Trade Commission
offces in New York City some time on January 6 or January 7,
1964.

On February 24, 1964 , Turiel and Brod , as complaint counsel,

filed in this proceeding thcir motion for Knoll to admit the
authenticity of some of the documents which had been sent by
Prosser. These documcnts arc now in evidence as CX 1914A
through CX 1959B. Attaehed to the request to admit were photo-
static copies of the documents. Knol1' s lawyers sent these docu-
ments to Dworski in Detroit , Michigan. On or about February
27 or 28, 1964 , Dworski went to his files to authenticate the
documents and found that the documents were missing. Dworski

testified that the documents were accessible to Prosser , and "
all people working in the offce including him (ProsserJ (Tr.
4416). Dworski further testified (Tr. 4406-4408):

Q. Now , did you have occasion to talk to Mr. Prosser on February 28 , 1964?
A. Yes , I did.

Q. How do you identify that date:

A. That was the date that '\ve were asked to check these documents , to

see if they were missing from our offce.
Q. Yes. Did you?
A. Yes , I did.

Q. And \vhat did you find?
A. They found that the documents were not in our file.
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Q. No.."" did you then have occasion to talk to Mr. Prosser about the
documents?
A. That evening I cal1ed him to ask him just what was the reason

that the documents were taken out of my offce.
Q. Did you ask him whether he had taken the documents?
A. I asked him whether he had taken them and he indicated that he

had found them.

Q. Don t tell me that he indicated. Can you remember what he told you?
A. He said, H I found them,
Q. Where did he say he found them?
A. In the trash can.

Q. Those are his precise \vords? " I found them in the trash can?"
A. As far as I can remember , yes.
Q. Did you ask him 'Uihether he had sent the documents to anybody?

A. I asked him why he had sent them.
Q. To whom?
A. To Washington , to the Federal Trade Commission.
Q. You asked him that , am I right
A. Yes.

Q. What did he say?
A. .Well, he, at that point-he didn t say anything. He just-the con-

versation ended and that was the end. of the telephone conversation.

Q. SO that \vhen you asked him whether he had taken the documents
, his

reply was that he found them in the trash can?
A. That is right.
Q. Did you pursue that ..vith him any further , Mr. Dworski?
A. 1 did not pursue with it any fUTther /Jecrwse it didn t seem to be any

purpose to it.
Q. Was there anything else that you said to him about these documents

in the telephone conversation?
A. Not that 1 can n member. (Italic supplied.

On March 5 , 1964, Knol1' s lawyers filed inleT alia, motions to
suppress ex 1914A through ex 1959B as evidence. The motions
were accompanied by an affdavit by Jacob Imberman, as follows:

JACOB IMBERMAN, being' duly !,,,vorn , deposes and says:
I am a member of the firm of Proskauer Rose Goetz & Mendelsohn, at-

torneys for the respondent KnoI1 Associates , Inc. and make this affdavit in
connection with respondent's objection to request for admissions dated Feb-
ruary 20 , 1964 and respondent' s request for the scheduling of hearings on the
objeciions at the earliest practicable time, as well as respondent's motion

for an order extending its time to file any other objeetions to the request for
admissions until its objections on the ground of unlawful search and seizure
have been determined.

On February 25, 1964 , respondent received a copy of a request for ad-

missions dated February 20, 1964 , served by counsel supporting the com-

plaint. Annexed to the request for admissions were 46 documents listed in
the request itself.

An examination of these documents disclosed that they had all come
from the files of the respondent's showroom in Detroit , Michigan , and a
preliminary investigation disclosed , upon information and belief, that they



1754 FEDERAL TRADE COMMISSION DECISIONS

had been stolen from the files in the showroom by one , Herbert Prosser, a
former empJoyee at the showroom.

I was in Detroit, Michigan on February , 1964, and as a result of my
conversations with various persons in that city, I am convinced that Mr.

Prasser stole these documents from the Detroit showroom; that this theft
occurred on or about the same daie that Mr. Prosser had a telephone
conversation with Bernard Turie1 , Esq. ) counsel supporting the complaint;

that Mr. Prosser marked various portions of the documents with brackets

arrows or circles, and then sent the documents to Mr. Turiel or someone
ehe at the Federal Trade Commission.

T have personaI1y talked with persons in Detroit who have informed me

that Mr. Prosser had admitted to them that he had spoken to Mr. Turiel

on the telephone on more than one occasion and that he had stolen the docu-
ments from the files in the Detroit showroom and had sent them to some-
one at the Federal Trade Commission. I have also been informed by Mr.

Joseph Dworski \vho \vas the agent for the respondent and who operated
the Knoll showroom until December 31 , 1963 thai although Mr. Prosser had
access to these documents he had no r-ight or n:i.ithority to truce the documents
frmn the files or to deliver them to anyone at the Federal Trade Commission
or indeed any other person.

Based on this information , respondent objects to the request for admis-

sions dated February 20, 1964 on the ground set forth in the attached
objections and requests, in accordance \vith Rule 3. 13(b) that a hearing
on the objections be set for the earliest practicable time and that re-
spondent be given reasonable noiice of this hearing in order that respondent

may issue subpoenas to witnesses whose testimony will be required in con-
nection with this proceeding.

Respondent further requests that its time to make any other objections
to the request for admissions be extended until the determination of the

objections on the ground of unlawful search and seizure , since it has been

impossible for the respondent to make any other determination in connection
with these documents. (Italic supplied.

Imberman , who was in Detroit at the time, conferred with

Dworski there on Februnry , 1964, and thereafter Dworski
had the conversation with Prosser s"pm pp. 1752-1753. Why
didn t Imberman confront Prosser in person in Detroit on Febru-
ary 28? Why was Dworski (who no longer represented Knol1 in the
Detroit area) assigned to telephone Prosser about the documents
If the documents had been stoJen , this was suffciently eritical
for Imberman to confront Prosser personal1y, sinee Imberman
was in Detroit. Affdavits of February 3 , 1965 , by Imberman and
Greenberg depict a dose working relationship between Imbel'man
Greenberg and Prosser. They characterize Prosser as a man who
was at my side constantly almost every day and Jate in the

evening on many days. He was a member of the defense ' TEAM'
and I regarded him in al1 respects as my client. I confided in
him , discussed most aspects of our strategy and defense with
him , and I accepted his aid and suggestions with respect to the
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Detroit area." Strange indeed that Imberman should swear on
March 4, 1964, that this same man was a thief, without even
taking the trouble to discuss the matter with this "member of
the defense ' TEAM' " client"

Equally strange is Imberman s swearing, in the same J\IIarch 4
affdavit, that Turiel was implicated in the theft of the documents
without paying Turiel the professional respect due him as a gov-
ernment servant of fIrst notifying Turiel that he, Turiel , would
be charged under oath by Imberman with suborning larceny.

Although a substantial portion of the reopened record deals
with occurrences after March 5, 1964 , the fact is , and is found
to be, that, IF KNOLL S CONSTITUTIONAL RIGHTS HAD BEEN VIO-
LATED , SUCH VIOLATION HAD TAKEN PLACE BY MARCH 5 , 1964 , AND
WOULD HAVE TO BE ESTABLISHED PRIMARILY BY EVENTS AND FACTS
OCCURRI:-G PRIOR TO THE IMBERMA:- AFFIDAVIT OF MARCH 4 , 1964.

It is relatively unimportant how many times Turiel talked to
Prosser after March 5 , 1964 , and when and where, and what was
said , and who said what. The charges and innuendoes in Imber-
man s March 4 , 1964 , affdavit were so serious that it was and is
only natural that Turiel and Brod and Prosser should be con-
stantly conferring in order to refute them and to prove them
unwarranted and groundless , which they hereby are found to be.

Telephone conversations between Prosser and Turiel and/or

Brod occurred on:

January 13 , 1964
February 19, 1964

March 2 , 5, 7 , 9 , 11 , 19 23 and 31, 1964

June 8, 1964

July 16, 1964

August 26 1964
September 9 , 1964
Dccember 18, 1964

As far as the record shows , no action was taken by Dworski
and/or Knol1 against Prosser based upon " theft" of the documents.

There is an inference in the record that Knol1 has succeeded in

subtly blaeklisting Prosser so that he is presently unable to ob-
tain any employment in the furniture industry in which he has
spent most of his business career.

Prosser s legal rights against Knol1 need not be discussed for
purposes of this supplementary ruling.

The record contains testimony that KnoWs lawyers instructed
Dworski and Prosser to remove documents damaging to Knoll on
its defenses from their files. There is testimony that Knol1' s law-
yers indicated to Prosser how he should testify. Documents in
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Dworski' s file were rewritten at the direction of Kno11 offcials in
order to change their contents , and state a reason different from
the original reason, for Kno11 a110wing some customers in the
Detroit area a 50ro discount , and reducing some 50% discount
customers to a 40 rc discount.

Prosser s uncontradicted testimony in the record is (Tr. 5512):

Q. Navy , I want you to examine your recollection and think about this
closely. During the period Ociober, November and December, 1963 , did
Mr. Turiel and/or Mr. Brad tell you to take anything out of the files of
the Dworski showroom?

A. Absolutely not.
Q. Was that your own idea for your own purposes?
A. That is exactly so. I was more interested in my own way of thinking

of making these documents available to the Commission. (Sup1 p. 1747.

It is undisputed that on December 9, 1963, Prosser, on his

own initiative , offered to be a witness for complaint counsel and
deliver to them documents damaging to Knoll. They refused the
offer. Prosser s offer was known to and had been discussed by

Dworski , Beals and'" olan of Kno11 the same day it was made. It
was also the subject of discussion between Dworski , Beals and
Prosser.

If Kno11s lawyers have evidence that Prosser offered to help

complaint counsel prior to December 9 , 1963 , they have failed
utterly to proffer one iota of solid evidence to support such as-
sertion.
Prosser never was in the position of and never acted as

Bradley did in Cald1uell v. United States 205 F. 2d 879 (D. C. Cir.

1953) (cited in Kno11s brief). Prosser offer to help the opposi-

tion was known to Knoll almost as soon as it was made. Prosser
eason for offering to help the opposition was known to Knoll.

Caldwell was a criminal case.
The special issue in this part of this proceeding deals only

with whether CX 1914A through CX 1959B should be part of
the hearing record. Inasmuch as CX 

1914A through CX 1959B

have not been used nor referred to by the hearing examiner in

any way in preparing his initial decision , it is relatively unim-

portant in the over-an picture whether CX 1914A-CX 1959B
are part of the record. Ho\vever, the hearing examiner refuses

to strike the exhibits because be does not wish, even by in-
nuendo , to indicate that there is in this record the slightest
proof that the documents were " stolen ; that complaint counsel

or anyone else at the Federal Trade Commission induced their
theft; or that Kno11s constitutional rights have, in any way,
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been abridged by the conduct of (myone directly employed by
or indirectly associated with the Federal Trade Commission.

In Lebron 222 F. 2d 531 (C.A. 2d 1955) (also cited in KnoB'
brief), Caldwell is cited on page 534 in the court' s dicta, but
the judgments of conviction were (!'!frmed in LebTOn. Both
Cl2ld.well and LebTon are criminal cases, and are far different
in thrust and in basic issues from this proceeding vvhich involves
only whether certain government exhibits should be stricken
from the record in a Clayton Act civil proceeding.

The record abounds with efforts of complaint counsel to satisfy
themselves that there \vas no cloud on Prosser s right to pos-

session of the documents, and no cloud on Prosser s right to

send them to complaint counsel." Prosser s taking of the docu-

ments, if wrongfuJ , would surely have evoked a much more
vigorous effort by KnoB's lawyers to do something about the
theft , than appears in this record to have been made.

There is an inference in this record that KnoB's lawyers did

confer with the state s attorney of Wayne County, Michigan
about the aBeged " theft." If such conference did oecur, KnoB'
lawyers should have made it a part of this record. Or did the

state s attorney inform KnoB's lawyers that their charges could

not be substantiated 'I Is that why the record was purposely left
silent on this matter?

The examiner rejects Kna1l' s " denial of due process" argument
"vhich was made for the fiTl:l tiTtle after the reolJened record

\vas c10sed and \vithout prior notice to opposing counsel , or to

the hearing examiner. If such argument could have been made
KnoB' s lawyers have waived it by intentionaJly withholding it
until it was too late for opposing counsel to deal with it prop-
erI v. Knoll's lawyers \vauld deny complaint counsel the same
due process they advocate, too late.

How do Knol1' s lawyers kno\v so positively, as they assert on
page 25 of their February 8, 1965, brief, that this litigation
is now completely beyond salvage" 'I Surely they do not sincerely

believe that any fair, honest and impartial adjudieator win be

diverted from the main issue by their inartistic, unproven

search and seizure" red herring?
Up until January 7, 1964 , when Turiel examined the Prosser

documents , Prosser had not aided Turiel and/or Brad in any
material \\lay in this proceeding. His expressed sympathy with

Th("e nOC\JTnents appear to be of such a nature that they should have been turned over to
Commission counsel befol' !' the hearings began. Inst!'ad , they were con(,('a ('d from comlJ air.t
counsel contral'Y to out tanding requests frolT. ComTr; :ssion cour's,,1 and dinect order of the
hpiu' ing examiner. (See trar. script of preheal'inr, confeJ",nces of Yeb,'uary ;" 1DG:J , and April

1963,
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the purposes of the Rohinson-Patman Act the evening of October
, 1963 , could hardly be considered as help.
The Imberman/Greenberg Alice- in-Wonderland fantasy to the

contrary notwithstanding, there is not one iota of solid obj ective
evidence of aid by Prosser to complaint counsel until the Prosser

documents were examined by them on .January 7, 1964. As a
11lactical matter , this was no aid either, because the examiner
is ignoring the Prosser documents in writing his initial decision.

KnoWs motion on February 8 , 1965 , to dismiss this proceeding
hereby is denied. Knol1' s motion to strike CX 1914A through
CX 1959B from the l'ec01' d is denied.

The hearing examiner finds as a matter of fact and of law

that none of Knoll's constitutional rights have, in any way,
been infringed upon , denied. or jeopardized by any act 01' event
proven in this record.

HUMPHREYS MEDICINE CaMP A?'Y INCORPORATED
Docket No. R640

AMERICAN HOME PRODUCTS COIlPORATION
Docket No. 8641

E. C. DeWITT & CO. , mc.,
Docket No. 8642

GROVE LABORATORIES, INCORPORATED
Docket No. R643

THE ME?'THOLATUM COMPANY
Dockei No. 8644-

OTde1' , July 7, .1%6

Order denying respondent American Home Products Corporation s petition

that stipulations in the four other cases be served upon this resTJondent

and that it be permitted to file a response thereto.

ORDER RULING ON PETITION BY RESPONDENT AMERICA!' HOME
PRODUCTS CORPORATION

Ameriean Home Products Corporation , the j'espondent in
Docket 8641 , has filed a petition dated May 19, 1966, for an

order (a) requiring that copies of any stipulations or other
papers which may be filed in Dockets 8640, 8642 , 8643 and 8644
pursuant to th€Commission s " Order Ruling on Motions Certi-
fied by the Hearing- Examiner" issued in said dockets on Apri1

, 1966 (69 F. C. 1179J, be served upon counsel for American
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Home Products Corporation and (h) granting American Home
Products Corporation an opportunity to fie a written response

thereto and to seek an opportunity to be heard thereon before

the hearing examiner, the Commission, or both. Complaint
counsel, who is handling each of the within proceedings, has
filed an answer opposing the relief requested in the petition.

American Home Products Corporation s principal claim ap-

pears to be that the Commission has prejudiced the respondent
by permitting respondents in four other cases to file stipula-
tions to be bound in the hearing of their cases by the record

already introduced in respondent's casc. Respondent argues that
as a result of this stipulation the Commission decision in its
case will be affected by "whal1y extraneous and extra-record
factors" and win thus prejudi'ie respondent. Respondent based
this argument on that portion of the Commission s order which

required these other respondents to stipulate that the advertise-
ments in these cases had the same effect all readers as the adver-
tisements in American Home Products and that the "effect of the
use of respondent's preparation is not significantly different from
the use of American Home Products ' preparations.

The mere statement of respondent's argument is suffcient to
disclose its patent invaJidHy. We can see no possible basis for
its ciaim that its case win be prejudiced by stipulations entered
into by respondents in other cases. The decision in the Ji'neTicfLll
Ii ome Products case win be based on the record in that case-
m1d on that record alone, The only effect of these stipulations
is to eliminate the necessity fol' introducing separate proof in
these other cases and to permit them to be decided on the hasis

of the proof introduced in respondent's case. In no sense can
it be said , therefol. , that these stipulations interfere with 01'

affed the decision-making process in the American Horne Prod-
ucts case.

Accordingly, we have concluded that l'espondent' s petition
should be denied in its entirety.

It is thus ordered That the respondent American Home Prod-
uets Corporation s petition of May 19, 1966 be, and it hereb)'

, denied.

MISSISS1PPI HIVER FUEL CORPORATIOK

Docket 8657. Order , July 1.966

Order denying respondent' s rpCJuest that material produced in response to
subpoenas issued in this case be submitted to an accounting firm for

presentation in sllch form that confidential data be kept secret.
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ORDER DENYING PETITIOX FOR RECONSIDERATION

Respondent, Mississippi River Fuel Corporation , has filed a
Petition for Reconsideration of the Commission s Order Enter-
taining and Denying Appeals from Hearing Examiner s Denial
of Motions to Quash or Limit Subpoenas , issued June 8, 1966
(69 F. C. 1186J. Respondent requests that the Commission re-

scind its direction, contained in that order, that material pro-
duced in response to the subpoenas issued herein be submitted

to an accounting firm which sha11 compile and present the
material to respondent's counsel in such manner that no in-
dividual company s confidential arrang-ements or data wi1 be
revealed.
Respondent argues that this requirement wi11 prevent it from

developing a11 the facts relating to the state of competition in
the market because the accounting firm wi11 not know whether
the replies to the subpoenas "are responsive or not, or whether
they are accurate 01' complete " and "win convert the evidence
sought by Respondent into simple , untested , expository state-
ments of whatever the witnesses desire to submit." Respondent'

contentions at this stage in the proceeding must remain in the
area of hypothesis and conjecture. We do not agree with respond-
ent' s contentions and adhere to our decision.

The interposition of an accounting firm between respondent
and the subpoenaed parties in no way limits or impairs re-
spondent' s ability to develop whatever facts it can from the
material produced in response to the subpoenas. Respondent
argues that a disinterested accounting firm "would have ab-
solutely no conception of or interest in the issues in this case.

Of course, Hdisinterested " as used in the Commission s order
connoted the absence of an interest in the outcome of this
proceeding. The hearing examiner, after consultation with com-
plaint counsel and respondent's counsel, wi1l provide the ac-
counting firm with suffcient information to enable it to perform
jts function. Nor is there any reason to believe that responses
to the subpoenas wi1 be Jess complete OJ" Jess candid because
the responses are directed to an accounting firm rather than to
respondent' s counsel. Because of the overlapping nature of the
subpoenas, the accounting firm wil be as capable as respondent'

counsel of detecting incomplete responses. In essence , respondent
is seeking the right to rummage at wiJ through the confidentia1
business files of the subpoenaed firms, many of which are now,
or may be in the future , its competitors. This it is not entitled
to do. In order to avoid any possibility that the data claimed to
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be confidential wi1 be improperly used, it is necessary that
material submitted in response to the subpoenas be presented

to respondent's counsel in such manner that no individual eom-
pany s confidential arrangements wi1 be revealed.

It is OI'deTed That respondent's Petition for Reconsideration
, and it hereby is , denied.
Commissioner MacIntyre not participating.

DEAN FOODS COMPA Y ET AL

Docket 8674, Order, July 2.5 , 1.9(j(j

Order directing hearing examiner to expedite the filing of his initial de-
cision in this case , and jf the dismissal of the complaint against Bowfund
is in issue , that the briefs of the parties be filed on or before Oct. 11 , 1966.

ORDER

On July 18, 1966 , the United States Court of Appeals for the
Seventh Circuit entered an order in Fedeml Tmde Commission
v. Dean Foo.ds Compa,ny and Bowman Dniry Company, 

15493 , enjoining respondents Dean Foods Company and Bowfund
Corporation (the latter formerly known as Bowman Dairy Com-
pany), for and during the period of four months from July
18, 1966 , from making, inte1' alia any material changes, directly
or indirectly, with respect to the capital stock or corporate
structure of Bowfund Corporation or with respect to the assets
purchased by Dean from Bowman pursuant to their agreement of
December 13, 1965, as amended, pending entry by the Com-
mission of its final order in respect to the above-entitled pro-

ceeding.
On July 8, 1966, the proceeding for the purpose of receiving

evidence in the above-entitled matter was closed by the hearing
examiner, and he directed that the respective proposed findings
by counsel supporting the complaint and by respondents be
submitted to him on or before August 8 , 1966, He also dismissed
the complaint as to respondent Bowfund Corporation; on July

, counsel supporting the complaint filed notice of appeal from
the dismissal of Bowfund Corporation,

In Jight of both the present posture of this case and the
order of the Court of Appeals, it is essential that the Commis-
sion expedite an further proceedings at an levels and enter its
final order on or before ovember 18 , 1966, in compJiance with
the Court' s order.
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Now therefore it is ordered That the hearing examiner file
his initial decision on or before September 9, 1966 , and that
service of his initial decision upon the parties be expedited by
the Secretary.

It is furthe,' ordered That, in the event either or both sides
should file notice of appeal from the initial decision, the fo11ow-
ing briefing schedule shaH govern and shaJJ apply also with
respect to the appeal from the hearing examiner s dismissal of
the complaint as to Bowfund Corporation: The parties shaJJ
submit their respective briefs on or before October 11, and
their answering briefs, if any, on or before October 28, 1966
at which date oral argument shaJJ be heard in the matter.

MARQUETTE CEMENT MANUFACTURING
COMPANY

Docket 8685. Order, July , 1.966

Order granting respondent s appeal on the propriety of the Commission
conducting an industrywide survey of the ready-mix cement husiness at
the same time as adjudicating this individual case.

ORDER STAYING PROCEEDING AND GRANTING IN PART AND
DEXYING IN PART REQUEST FOR PERMISSION TO FILE

INTERLOCUTORY ApPEAL

The complaint herein , issued May 20, 1966 , charged that re-
spondent, a cement manufacturer, violated Section 7 of the
Clayton Act , and Section 5 of the Federal Trade Commission
Act by its acquisition uf a ready-mix concrete firm. Respondent
moved to dismiss the complaint, or, in the alternative, to stay
all pl'ceedings herein in view of (a) the dismissal by the hearing
examiner of similar complaints in two other proceedings in-
volving the same market area involved here, and (b) the con-
duct by the Commission of industrywide hearings on vertical
integration in the cement industry while the present adjudica-

tive proceeding was pending. On July 13 , 1966, the hearing
examiner denied respondent's motions and ordered it to answer
the complaint within twenty days. Respondent requests an inter-
loeutory appeal from the examiner s order.

The hearing examiner s initial decision in the two other cases
clearly furnishes no basis for the dismissal of the complaint
here. Those cases have yet to be reviewed by the Commission.
N or does the action in those cases hy the hearing examiner 
their pendency before the Commission justify the delay which

wouJd result from a stay of this proceeding, especia11y since
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respondent has not stipulated to be bound by the outcome of
those proceedings.

However, respondent also raises questions similar to those
raised in Lehigh Portland Cement Company, Docket No. 8680

relating to the a11eged unfairness resulting from the conduct of
legisJative-type hearings while adjudieative proeeedings are
pending. In Lehigh we noted that these questions appear to be
suffciently substantial to warrant fu11 consideration by the Com-

mission. We , therefore , permitted an interlocutory appeal in that
case and stayed a11 further proceedings pending further order
of the Commission. The same procedure should be fo11owed here.
Accordingly,

It is ordered That:
(1) Respondent's request for an interloeutory appeal is

granted insofar as it seeks review of the examiner s order

denying its motion to dismiss the proceeding on the basis of
a11eged unfairness arising from the Commission s conduct of

hearings on vertieal integration in the cement industry while
this adjudicative proceeding was pending; in a11 other respects
respondent' s request for an interlocutory appeal is denied;

(2) Respondent sha11 have thirty (30) days from the date

of this order within which to fie a brief in support of its appeal;
and upon the filing of such brief by respondent, complaint
counsel sha11 have thirty (30) days within which to file an
answering brief. The Commission wi11 thereafter determine
whether and when it desires to hear oral arguments and the
Secretary wi11 so notify counsel on both sides: and

(3) Pending the Commission s determination of the appeal

respondent' s time to answer and a11 other proceedings before
the hearing examiner in this matter are hereby stayed until
further order of the Commission.

Commissioner MacIntyre not participating.

AMERICAN CYA AMID COMPANY ET AL.
Docket 7211. Order , August 1966

Order reopening proceeding pursuant to a judgment of the United States

Court of Appeals , Sixth Circuit, 363 F. 2d 757 (1966) (8 S. & D. 248),
for a rehearing without the participation of Chairman Dixon and re-
manding case to the Chief Hearing Examiner.

ORDER REOPENING PROCEEDING AND REMAXDING CASE
TO HEARIKG EXAMINER

The United States Court of Appeals for the Sixth Circuit
having issued its opinion and judgment on June 16 , 1966 , vacat-
ing the order of the Commission and remanding the case for
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further proceedings without the participation of Chairman
Dixon; and

Chairman Dixon having decided to withdraw from further
proceedings in this matter;

It is ordeTed That this proceeding be, and it hereby is re-

opened.
It is further ordered That the matter be, and it hereby is

remanded to the Chief Hearing Examiner for assignment to
an examiner to begin expeditious hearings, in accordance with
the Court's opinion , not later than 60 days from the issuance of
this order for the sole and limited purpose of reeeiving the
testimony of Patent Examiner H. J. Lidolf, and of any other
witnesses who have heretofore testified, with respect to " the
issue as to whether Pfizer and Cyanamid made misrepresenta-
tions to the Patent Offce and withheld essential information
thereby deceiving Lidolf into granting a patent which otherwise
never would have been approved.

It is further ordeTed That upon termination of the hearings
thc examiner sha11 within 90 days thereafter enter his initial
decision confined to the issue hereinabove specified which shall be
subject to review by the Commission under Subpart G of Part 3
of the Commission s Rules of Practice.

Chairman Dixon not partieipating.

INLA;\D CONTAII\ER CORPORATIOI\ ET AL.

Docket 7.99,

'g.

Order nnd Opinion , Aug. 2, 1.966

Order denying request of a corrugated box manufacturer of Louisvile , Ky.
hot a party to this case , that Commission reopen proceedings to admit

additional evidence concerning the present competitive status of the

corrugated box manufacturing market in the Louisvile , Ky. , area.

OPINIOJ\ OF THE COMMISSION

Petitioner , Independent Boxmakers, Inc. , Louisvi11e, Kentucky,
a company not a party to the original proceeding in this matter
has requested that the Commission reopen the proceedings for
the purpose of holding hearings to " co11ect current data concern-
jng the productive capacity, sales structure , and competitive
status" of the Lousiville corrugated box manufacturing markct,

1 According to tlw petition , Independent Boxmakel's, Inc. , is one of eight cOl'UR"ated box
maIlJfactul'el's located in the Louisvj,j" arca. Ol'iginaJly organiz€d as a sheet plant, it has
subsequ€ntly pu,.rha ed a corrugator and ha an € timate(l capacity of approximately 300

milJion SQua1'e feet of corrugated board per year, Its curreJ1t approximate volume is 120
milJiuJ1 square floet pCJ' year.
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It is the petitioner s position that the Commission s Modified

Order of March 1 , 1966, (69 F. C. 201 J ' is destrnctive of

competition and that it was entered without a full understand-

ing on the part of the Commission of either the past or present
competitive realities of this market. Petitioner asks that the

Commission, after holding the requested hearing, formulate a
different order " . . . effectuating the purposes of the Act
(Section 7 of the Clayton Act as amendedJ and enhaneing com-
petition in the Louisvile market." Commission counsel have
opposed the instant petition. Respondents have not answered.

There is no provision in the Commission s Rules of Practice

which permits one who was not a party to the original pro-

ceeding to petition for the reopening of that proceeding. How-

ever, the Commission may reopen a proceeding S'ua, sponte after
the decision has beeome final when it is of the opinion that
changed conditions of law or fact, 01 the public interest so re-
quire. Rules of Practice, pal'. 3.28(b) (1). Presumable the instant
petition is a request that the Commission exercise this power.
While not conceding that a petitioner who was not a party to
the original proceeding has standing to make such a request
the Commission wil nevertheless eonsider whether either of
the above prerequisites for reopening a proceeding exists.

The petition sets forth the l)jescnt productive capacity of
each corrugated box manufacturer located in Louisville , the total
productive capacity of the Louisville market, and the current

demand for corrugated box in this market. On the basis of these
figures, petitioner calculates that the demand constitutes only
37 percent of the present productive capaeity. The petition then
states that 25 percent of the corrugated eontainer requirements

of the Louisvile market are being supplied by firms located
outside Louisvile , and alleges that two additional corrugated
box manufacturers will soon establish plants in Louisville. The
eonc1usion that the Commission s Modified Order is anticompeti-
tive is predicated upon petitioner s belief that the formation of
stil another manufacturer, as required by the Commission,

must inevitably result in the diversion of business from estab-
lished manufacturers , such as the petitioner , and may result
in the elimination of one or more of these competitors from the
market.
The Commission does not think that the facts recited by

'The Final Ol' d,,!' , issued July 31 , 1964 fj6 F. C. 329). required JnJand Container COI'-

poration to dive t itseJf of aJl stock and a sets of General Box Company. The Modified Order,
issued March 1 , 1966 , requires Jnland to est.bJish in Louisvine a corrugated container manu
facturer and to guarantee such concern adequate financing, certain necessary raw materials,
and initial cuswmer business.
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and Deception as to the Leather Content of Waist Belts ap-
pJied to their business, (b) that the origina1 investigation was

unfair because assertedJy there was no opportunity for them for
a hearing at the investigational stage , and (c) that the Commis-
sion has not taken similar action against eompetitors ; and

The Commission having determined that respondents have
made no showing that they have been denied an opportunity for
a fu11 and complete hearing in this matter or tbat there was

any unfairness in any action or procedure fo11owed by the Com-
mission either as to the individual action against respondents
or as to the Commission s industrywide regulations applying to
a11 members of the industry and that they have not shown, as
a basis for their request, that there have been any changed
conditions of fact or Jawor that the public interest requires the
reopening and setting aside of the order requested:

It is OTdcred That respondents ' petition to reopen this pro-
ceeding and to set aside the order to cease and desist issued
September 16 , 1964 , be , and it hereby is , denied.

KATlONAL DAIRY PRODUCTS CORPORATIO.\

Docket 7018. Order , Sept. 1.9, 1.966

Order denying respondent' s request for reconsideration of the Commission
order of July 28, 1966 , page 79 herein , on the grounds that only two
of the three participating Commissioners voted to issue the order. Re-
spondent contends that an order of the Commission must be supported
by three members.

ORDER DENYIXG RESPO"DENT S PETITJON FOR RECONSIDERATION

Respondent , by petition filed August 31, 1966, has requested
the Commission to reconsider its decision issued herein on July

, 1966 , p. 79 herein. Counsel supporting the compJaint has filed
an answer in opposition.

Three of the five members of the Commission , constituting
" quorum for the transaction of business under S 1.7 of the
Commission s Rules of Practice, participated in the decision in
this matter , with two of the participating Commissioners con-
curring in the decision, including the opinion , findings and fina1
order.

In support of its petition , respondent relies on the ruJing of
the court in Flotil PI'od"cts , Inc.

,' 

that an order of the Commis-
Flotill P'TUdNct8, Inc. v. Federal Trude COmmil!810n ;;.'i8 F. 2d 22.4 (9th Cir. 19(6), afjirm-

ai1ct lIpheld 011 TchNJ.IJ19. (Al.gust 1. . 1966)
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attention which contradict this conc1usion. Moreoever , petitioner
raised no obj ections with respect to the original order of the
Commission, The petition does not now al1ege and there is no
indication that the effects of the modified order upon petitioner
or upon others in the market wi1 be different from those of
the original order.

For the aforementioned rcasons, therefore, the Commission
conc1udes that the rcquirements of its Rules of Practice for
the reopening of a proeeeding have not been satisfied. An appro-
priate order wi1 be entered.

ORDER DISPOSING OF PETITION TO REOPEN PROCEEDING

The Commission, at the request of Independent Boxmakers
Inc. , of Louisvil1e , Kentueky, having considered whether the in-
stant proceeding should be reopened for the purpose of taking

additional evidence and modifying the order , and having found
for the reasons stated in the accompanying opinjon , that there

are no changed conditions of law of fact justifying reopcning
and that the publie interest does not so require, conc1udes that the

conditions of Section 3.28(b) (1) of the Commission s Rules of
Practice have not been satisfied and that this matter should
not bc l'eopened.

GEORGE FROST CaMP AKY ET AL.
Docket C-22rJ, O?"de?' , Aug. 10 , 1.966

Order denying respondents ' petition to reopen this proceRding and set aside
the order of Sept. 16 , 1964 , 66 F. C. 771.

ORDER DENYING PETITION TO REOPE AND SET ASIDE
ORDER TO CEASE AND DESIST

This matter having come on to be heard upon respondents
petition for recision of the order to cease and desist issued Sep-
tember 16, 1964 (66 F. C, 771J, such being treated as a peti-
tion under S 3,28(b) (2) of the Commission s Rules of Practice
requesting a reopening of the pl'cceding for the purpose of

setting aside the order, and the brief in opposition thereto filed
by complaint counsel; and

It appearing that the grounds for such action al'e (a) that the
respondents were originally informed that they were subject to
the rules for the Luggage and Related Products Industry but
were subsequently advised that the rule covering the Misbranding
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and Deception as to the Leather Content of Waist Belts ap-
pEed to their business, (b) that the original investigation was

unfair because asserted1y there was no opportunity for them for
a hearing at the investigationa1 stage, and (c) that the Commis-
sion has not taken simi1ar action against eompetitors ; and
The Commission having determined that respondents have

made no showing that they have been denied an opportunity for
a fu11 and complete hearing in this matter or that there was

any unfairness in any action or procedure fol1owed by the Com-
mission either as to the individual action against respondents

or as to the Commission s industrywide regulations applying to
a11 members of the industry and that they have not shown, as
a basis for their request , that there have been any changed
conditions of fact or law or that the pub1ic interest requires the

reopening and setting aside of the order requested:
It is ordered That respondents ' petition to reopen this pro-

ceeding and to set aside the order to cease and desist issued

Septemher 16, 1964 , be , and it hereby is , denied,

NATIONAL DAIRY PRODUCTS CORPORATION

Docket 7018. Order , Sept. ID, 1966

Order denying respondent' s request for reconsideration of the Commission
order of July 28, 1966, page 79 herein , on the grounds that only two

of the three participating Commissioners vot.ed to issue the order. Re-

spondent contends that an order of the Cor:lmission must be supported
by three members.

ORDER DENYING RESPOXDENT S PETITION FOR RECONSIDERA nON

Respondent, by petition filed August :31 , 1966, has requested
the Commission to reconsider its decision issued herein on July

, 1966 , p. 79 herein. Counsel supporting the complaint has filed
an answer in opposition.

Three of the five members of the Commission , constituting
a quorum for the transaction of business under 7 of the

Commission s Rules of Practice, participated in the decision in

this matter, with two of the participatllg Commissioners con-

l'llTing in the decision , including the opinion , findings and final
order.

In support of its petition , respondent rehes on the ruling of
the court in Flotil Products , Inc.

,' 

that 2.n order of the Commis-

Flol1/l Products. Inc- Fedcral Trade CommiEslon, 3.'';8 F. 2d 224 (9th Cir. 1966), affrm-
(I.lice phclrl 011 rehearing, (Augu t 15. 1966)
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sion must he supported by three members in order to constitute
an enforceabJe order. Additionally, respondent contcnds that
since the Commission s decision is not concurred in by three of
its members, the Commission has failed to make the findings
of fact and give the statement of reasons in support of its
decision required by Section 8 (b) of the Administrative Pro-
cedure Act.

The decision of the court in the Flotill case issued several
months prior to the Commission s decision in this matter. Not-
withstanding that decision, it has been , and is, the position of
the Commission that three members constitute a quorum and
that a majority of a quorum is suffcient for the transaction of
husiness, including the making of vaJid findings , the assignment
of reasons therefor , and the issuance of a vaJid order. Moreover
this position was sustained by the court in Atlantic Re fininil
Co. v. Fedem.l Tmde Commission B44 F. 2d 599 (6th Cir. 1965),
prior to the Flotill decision and has more recently been upheld
by the court of appeals in anothcr circuit in Em-ic M. Lapell1'e
v. FedenLf Tmde Commission 366 F. 2d 117 (5th Cir. 1%6). As
the decision of the court in Flotill does not stand as the ultimate

determination on this issue , the Commission adheres to its posi-
tion , and respondent' s petition is den ied.

Commissioner MacIntyre not participating.

TRI- V ALLEY PACKING ASSOCIATlOJ\

Dockets 722. 74. ge. O)' der, 8(;pt. , 1966

Order denying respondent's petition for reconsideration of the decision
issued herein on page 223 , on the grounds that it "' as not on notice
that it had the burden of proving that its lowCT prices \vere availabl!C
to nonfavored customers.

ORDER DENYING RESPONDENT S PETITION FOR RECONSIDERA TI00:

Respondent has tiled a petition for reconsideration pursuant
to 25 of the Commission s Rules of Practice stating as
ground therefor that the decision issued heroin on Ju1y 28 , 1966
page 223 , raises new questions which it had no opportunity to
argue before the Commission. Specifically, respondent contends
that it was not apprised prior to the issuance of the Commis-
sion s opinion that it had the burden of proving that its lower
prices \vere available to nonfavored customers. Respondent fUT-
ther argues that it was not proper for the Commission to con-
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sider whether the proof offered by respondent in support of
its meeting competition defense met the basic requirements of
the Staley decision ' hecause that issue had not been raised be-

fore it.
The Commission has carefu11y examined the record in this

matter to determine whether respondent's petition relates to

new questions raised by the decision or final order and has
concluded that it does not. As to the first contention, the Com-

mission did not hold that respondent had the burden of proving
the avaiJability of lower prices , but, to the contrary, sustained
the hearing examiner s finding that " . . . irrespective of the
question of who has the burden, counsel supporting: the com-

plaint has introduced clear and eonvincing: evidence disclosing
that the g:ranted lower prices to the large chain purchasers
located on ' California Street' were not available to the unfavored
purchasers. " (Initial Decision , p. 238. ) "'or is there any basis
for respondent's second contention. The hearing examiner inter-
preted the instructions of the 9th Circuit Court in its remand of
this case as requiring a determination of the question whether

respondent was engag:ed in meeting an equal1y low price of a
competitor within the meaning of the proviso to Section 2(b)

(Jnitial Decision , p. 225). In its appeal from the hearing exami-
ner s rej ection of its Section 2 (b) defense on this issue respond-
ent relied on Steeley as a decision "

. . . 

wherein the Supreme

Court has established standards to test the suffciency of evid-

ence to estab1ish the defense of meeting competition in good
faith.

" ,

Inasmuch as respondent's petition does not indicate that the
Commission s decision or order raised new questions which re-
spondent had no opportunity to argue

It is ordered That the respondent' s petition be , and it hereby

, denied.
Commissioner Elman dissenting.

THE CROWELL-COLLIER Pl:BLlSHI",G COMPAKY ET AL.

Docket 7751. Onler and Opinion , Sept. 30 , 1.966

Order reopening proceedings and remanding case to hearing examiner for

the taking of additional evidence and for him to certify record and
findings.

Federal TTude Comm1 88ion A. E. Staley Mfg. Co. 324 U. S. 746 (1945)

Openin" Brief on Appeal of Respondent Tri-Valley Packing Association , a corporation

, p.
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DISSENTING OPINION
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BY MAcIKTYRE C01nmissio.ner:
I do not agree with the action of the majority providing, as

it does , for the remand of this case. The proceeding has been
too lengthy to this date. The complaint was issued in January
1960-neady seven fu11 years ago. The action by the majority
insures that a substantial additional period wi11 be added before
the case can be terminated.

It seems to me that justice, not only for the respondents but
for the public who has an interest in this proceeding, demands
a decision as promptly and appropriately as possible. These pro-
longed proceedings somehow must be brought to an end. Is it
justice to the respondents to have to indefinitely operate under
the cloud of this Jitigation ' After a11 this time , do they not have
a right to an expeditious disposition of the charges against
them ? I think they do , and to me it is neither proper nor just
to assign ths matter back to a hearing examiner for what wi1
surely be a long, extended proceeding.

Fairness and due process are vital rights and should not be

8-bridged. It is far more fundamental to the achievement of fair-
ness and due process to provide these rights with equitable re-
sults to a11 concerned in substance rather than to pretend to be

doing that in form. Excessive legaJistie and technical form as-
sertedly provided in the interests of fairness and due process
may not enhanee the substance of those rights and may we11

deny the substance of those rights to parties of interest in 

proceeding such as this. For example, here the consuming public
is vitally concerned and is entitled to an expeditious and ap-
propriate conclusion of this matter. Any denial of the substance
of those rights is also a denial of due process.
I suggest that the Commission could fairly determine the

narrow issue posed by the majority without the lengthy proceed-
ing here directed. The Commission could grant the respondents
an opportunity for a hearing on this narrow issue without the
necessity of a remand. Perhaps the issue could be resolved during
a hearing of less than one day. The majority, however , wi1 have
none of this. Instead, here is a direction for a lengthy proceed-

ing which wi11 consume months of elapsed time.
The Commission at times has been criticized for its asserted

inabiJity to move and to get things done and the most scathing
of this criticism has come from some of those at the Commission.

Too often one of the members of the Commission and others
have complained that the Federal Trade Commission is a fit
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article for a museum. Some of this criticism is directed against
prolonged proceedings and ineffectiveness. To take part in this
action of the majority is to help this criticism. I wi11 not be so
obliging.

I dissent

NOTICE OF REMAND

Whereas, it appears that respondent P. F. Co11ier & Son
Corporation, a whol1y owned subsidiary of respondent Crowe11-
Co11ier Publishing Company, was dissolved at 01' about the end
of December , 1960, subsequent to the issuance of the compJaint
herein, and that another whol1y owned subsidiary of Crowe11-
Co11ier PubJishing Company, namely, P. F. Co11ier , Inc. , was
organized by Crowel1-Co11ier Publishing Company on or about
January 1 1961; and

Whereas , the Federa! Trade Commission on September 30 , 1966,
issued its ol'dcr reopening this proceeding and remanding it
to the hearing examiner for t.he purpose inteT aria of determin-
ing \vhether said P. F. Collier, Inc. , a corporation with its
principal offces located at 640 Fifth Avenue , New York , New
Yark , is in fact the successor to respondent P. F. Co11ier & Son
COl')Qration , continuing the same business enterprise in a new
corporate form and thereby should be subject to an order should

one be issued herein:
It 'is ordered That a copy of said order and the accompanying

Commission opinion be served upon P. F. Co11ier , Inc.
It is fw.ther ordered That said corporation he afforded the

opportunity to participate in the taking of Jurther evidence in

this matter and presenting any evidence or argument which it
may desire , in reply to the evidence and argument that may be
introduced by eounsel supporting the complaint.

ORDER REOPEXING PROCEEDING AND REMANDING CASE TO
HEARING EXAMINER"

The Commission having determined that this matter should
be rcopened to the extent set forth in the accompanying opinion
(p. 100" hereinJ and that determination of certain issues in
this matter should be reserved until the hearings on remand
have been completed: 

It is ordeTed That the proceeding be, and it hereby is , re-
opened for the limited purpose set forth in the accompanying
opinion.

It is further ()jdered That the matter be, and it hereby is

Now known as Crowell ColJjej" and Macmillan , Inc'
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remanded for further proceedings in accordance with the ac-
companying opinion.

It is further ordered That the hearing examiner , upon comple-
tion of the said hearings , sha11 certify the record with his find-
ings to the Commission for final disposition of the proceeding.

Commissioner MacIntyre dissented and has filed a dissenting
opinion. Commissioner Elman also dissents.

MONTGOMERY WARD & CO. , IICORPORATED

Docket 8617. Order , Sept. 30, 1966

Order denying respondent' s petition for reconsideration of the Commission
decision and order dated Ju1y 26 , 1966, page 52 herein, on the ground

that the Commission failed io consider respondent's argument that the
proceeding was not in the public interest.

ORDER DENYING RESPONDENT S PETITION FOR RECONSIDERATION

Respondent Montgomery Ward & Co., Ineorporated , has filed
a petition pursuant to Sections 3.25 and 3.27 of the Commission
Rules of Practice for reconsideration of the Commission s decision
and order herein dated July 26 , 1966 , page 52. In support of this
petition respondent contends that the Commission in its opinion
faiJed to consider respondent's argument that the proeeeding
was not in the " ;:ublic interest" or to take into account certain
admissions of fact al1egedly made by complaint counsel.

Rule 3.25 requires that any petition filed thereunder "must
be confined to new questions raised by the decision or final order
and upon which the petitioner had no opportunity to argue be-
fore the Commission." Both issues which respondent now urges
were not considered by the Commission were in fact raised by
espondent during the hearing and argued at length by respond-

ent in its brief on this appeaJ (pp, 1-2; 24-31) and in oral argu-
ment (Tr. 10- , 21- , 26).

Respondent' s first argument that the proceeding is not in the
pubJic interest is based on its c1aim that respondent's a11eged

voluntary compliance with the Commission s Guarantee Guides

makes the issuance of an order unnecessary. The authorities are
legion that the Commission may in its discretion, as it has in

this case, determine that the public interest requires that a cease

and desist order must issue to ensure that a practice i11ega11y

engaged in in the past wil not be resumed in the future by

espondent once it has shaken the Commission s "hand from its
shoulder. Sears , Roebuck Co. v, C" 258 F. 307, 312
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(7th Cir . 1919); Spencer Gijts , Inc. v. 302 F. 2d 267

(3d Cil' 1962) ; Clinton !Vatch Co. v. 291 F. 2d 838 (7th
Cir. 1961); cat. denied 368 'C. S. 912 (1962).

Respondent' s second contention is that the Commission failed
to consider compJaint counsel' s alleged admission that respondent
had a poJicy that it would honor guarantees as advertised re-
gardless of the terms of the actual guarantees themselves. The

Commission s opinion made it clear, hovvever, that the crucial
question in the ease ,vas not v\7hethel' such a policy existed but
whether the existence of such a policy dissipated the deception
inherent in respondent' s practices. As we stated:

Thus, irrespective of what Wards ' policy may in fact be in honoring
guarantees, \Vards ' practice here of having advertised a broad guarantee
and furnishing the custorner ,vjth a limited guarantee is deceptive and has
the capacity to deceive reg'ardlcss of whet1wy or not respondent stands ready
to perform as adverti'3ed (Op.. p. 72).

Both of these issues were raised by respondent and considered
by the Commission . There is , therefore, no basis for respondent'

petition , and it is hereby
OrcZered. That respondent's petition be , and it hereby is , denied
Commissioner Elman dissenting.

ASSOCIATED MERCHAKDISING CORPor,ATION ET AL

Docket 8651. O'(),I'1' and Opi' iiioil , Oct. , 1.966

Order denying oral argument. of romplaint rounseJ and directing the re-
spondcnts to commence their pretrial submissions as ordered in Pre-
heari ng- Order No. 1.

()PINIOX OF THE COMMISSION

The Commission , on :vlarch 2:) , 1966, granted permission to
complaint counsel to file an jnterJocutory appeaJ Jrom the hear-
ing examiner s order of March 7, 1%6, denying their motion
to implement Prehearing Order No. 1 by requiring respondents

to commence their part oJ the pretriaJ to expedite proceedings.
CompJaint counsel and j'espondents have filed their respective
briefs in suppm't of , and in opposition to , the appeal. Respondents
on ApriJ 11 , 1966 , requested that the Commission hear oral
argument in the mattel'

PJ'cheal'ing Order o. 1 , issued January 21). 1D65 , requires
complaint counsel , within 45 days of the date of that order , to

f1e with the examiner anrl to serve on the other parties various
disclosures and requests covering their case , including a list
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setting forth each megal price discrimination, allowance, dis-
count, etc. , intended to be established at the hearings and the
names and addresses of the resources, a list of the documents
and exhibits to he introdueed , a list of witnesses to be caned
requests for admissions , proposed stipulations, requests for pro-
duction of documents and other items. The prehearing order
requires respondents, within 30 days after the completion by
complaint counsel of their part of the order , to file with the
examiner and serve on complaint counsel their pretrial sub-
mission , which is to include , among other things , a list of docu-
ments and exhibits they intend to introduce , a list of witnesses
and requests for admissions and for the production of docu-

ments. The prehearing order further provides for additionaJ
procedures upon the completion of the respective disclosures.

Complaint counsel have completed their portion of the pretrial
as required under the examiner s Prehearing Order No. with
the exception of their failure to obtain-and to make further
submissions, if any, based thereon-certain documents in the
respondents ' possession , which the hearing examiner , on August

1965 , ordered respondents to produce.
Complaint counsel' s argument in support of their motion to

the examiner, and to the Commissioner on this appeal , is that
they have completed their portion of the pretrial to the extent
that they are able , excepting only that area covering documents
which respondents have in their possession and have not pro-
duced, and that therefore there is no reason why respondents
should not be directed to commence their pretrial submissions 
this time. Respondents' answer to the motion and the substance
of their brief on this appeal is that complaint counsel must bear
the responsibility for the delay because they assertedly are seek-
ing to continue the investigation. Respondents make other argu-
ments such as that requiring respondents to commence their pre-
trial submissions would resu1t in a disorganized and ineffective
discovery procedure and would deny them a fair hearing and due

process.
The hearing examiner, on March 7, 1966, denied complaint

eounsel' s motion to implement Prehearing Order J\ o. 1 , giving
his reasons in a six-page order and opinion. In the examiner

'The respondent ' failure to complY with tile heal"ing examiner s order of August 12 , 1965

orde!' ing the production of certain documenb , was eenif.ed by the examiner to the Commis-
sion December 10, )%5. Thereafter , the Gnited Sta es Attorney, pursuant to the Commis-
sion s request , moved the Vnited States District Court for the Southern District of ::ew York
fo!' a "ourt orde!" directing respondents t.o comply with the cxaminer s order. Sl:ch motion i
now pend iT'!; in that conrt for decision L2GC F. Supp. 318 (1966), 2Cl F. Supp. 553 (1966)
(8 S. & D. 338, 382)1.
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view, the scheduling of the pretrial submissions is tied in with
his l'uHng on respondents ' earlier motion for a more definite
statement. He denied that motion but in so doing stated that
he would order complete disclosures by complaint counsel of an
of the specific acts and practices relied upon prior to the com-
mencement of the hearings in the matter, with suffcient time
granted respondents to prepare their defense. He now feels that
to require respondents to make their submissions while complaint
counsel have not completed their discovery would result in piece-
meaJ and endless submission and counter-submission. The exam-
iner further states that he has "serious doubts" about whether
the action requested would provide respondents with a fair hear-

ing and due process.

So far as pretrial submissions made to date are concerned
complaint counsel state they have furnished respondents with
detailed tabulations setting forth all purchases from ten sup-
pliers and showing the names of the unfavored customers , the
precise items purchased , the date, the price and the amount of
discrimination involved. In addition, they state that respondents

have been given descriptions of an documents and exhibits that
complaint counsel will rely upon and the opportunity to examine
the same and that they have been supplied with a schedule show-

ing the names and addresses of an Government witnesses , with
a description as to the transactions about which they will testify.
Aecordingly, it appears that ,.espondents have been provided with
complcte discovery, with the exception of whatever further dis-
covery may be involved in connection with the documents not yet
produced by them.

There is no reason that we can see why the examiner ob-
jective (expressed in his order of :varch 7, 1966) of assuring

that respondents ohtain complete disclosures by complaint coun-
sel of all specific acts and practices relied upon prior to the
commencement of the hearings in this matter, with suffcient
time granted respondents to prepare their defense thereto, can-

not be achieved in this proceeding even though respondents are
now required to go ahead with their pretrial procedures. There
has never been any question that discovery proceedings can be
engaged in at intervals if the circumstances so demand. Pre-
hearing procedures , iJ they are ever to serve their purpose fully
and effectively, must be flexible.

The COU1' ts have not adopted a hard and fast J'ule on the priority of discovcry sub-
mittals. In St1,rricv(UJt v. S"ars, Roebuck Company, 32 F. R.D. 426 , 427 (\V. D. Mo. 19G:: ,
the court ruled: " Only in unusual cases should the priurity rule be enforced to permit one
party to complete an discovery bdore the other party may commence discovery proceedings.
See also Caldwell-Clements. Inc. McGraw Hil Pub. Co. 11 F R.D. 156 (S.

::.

Y. 1951).
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One of respondents' arguments, as indicated, is that to re-
quire them to start their pretrial submissions prior to the com-
pletion of complaint counse1's pretrial procedures would result
in a piecemeal approach and would not expedite the ultimate
progress of the proceeding. We do not agree that this would
be so. It is quite possible that in the interim period a great
deal of respondents ' pretrial diseovery and submissions can be
disposed of. Among the items respondents have indicated they
win , or might, ask for on discovery wi11 be the depositions of

the ten resources on which comp1aint counsel has made sub-
mittals , depositions of the a11eged unfavored customers, and de-
positions on the 200 resources listed in Appendix A of complaint
counsel' s submission. Thus , respondents ' discovery needs are suf-
ficiently broad so that duplication of effort , if any, wi11 no doubt
be relatively smal1. A great deal can probably be accomplished
without necessarily covering areas which wi11 be afIected by
later possible submissions. \Ve are convinced, moreover, that
such duplication as might occur wil be a minor matter compared
to the delay involved in an indefinite stay of proceedings.

Respondents further insist that to grant the request of com-
plaint counsel would be to deviate from the requirements of
the Commission s Rules of Practice and constitute a violation
of respondents' due process rights. However, nothing in the
Commission s Rules requires a staggered discovery, and it ap-
pears that in some instances it would be entire1y appropriate
to have discovery on a concurrcnt basis. Respondents cannot be
disadvantaged , surprised or hurt in any \vay by information or
uata which complaint counsel does not have and at this time
cannot show. At such time as this material wi11 be available to
complaint counsel , if it does become available, appropriate pro-
vision can be made for notice to respondents and for counter-
discovery. Cj. Tex"" IndustTies, Inc. Docket No. 8656 (order
issued October 8 , 1965) (68 F. C. 1195), where the Commission
indicated that , if necessary, additional discovery could be made
by respondent therein even after complaint counsel's case had
been put in. In the circumstances , respondents' claim that they
would be denied due process is unjustified.

There is great public interest in bringing administrative pro-
ceedings to an early conclusion on the merits. We believe that
the examiner has exceeded his discretion in the circumstances
here shown where the effect of his ruling is to indefinitely stay
proceedings. This case , while still in its pretrial stages , is stalled

on dead center and it is possible that it wi11 be suspended for a
lengthy period unless respondents proceed at this time with
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their pretrial discovery procedures. If they do so proceed , we do
not see , nor has it been shown , that respondents wi1 be harmed
in their defense to this proceeding or that their rights under

the Commission s Rules or under the law wEI be in any way
abridged. :l\oreover , we believe that to begin now on respondents
pretrial submissions wi11 materia11y expedite the disposition of
this proceetling. Accordingly, complaint counsel's appeal is
granted. We will issue an order herewith , directing the examiner
to issue an appropriate direction to the respondents to begin

their pretrial discovery.

ORDER DENYING ORAL ARGCMENT AND DIRECTING
COMMENCEMENT OF PRETRIAL PROCEDURE

This matter having' come on to be heard upon the interlocutory
appeal of complaint counsel from the hearing examiner s order

of :varch 7, 1966 , denying their motion to implement Prehear-
ing Order NO. 1 by requiring respondents to commence their
part of the pretrial procedure to expedite proceedings, the re-
spondents' answer in opposition thereto, and upon respondents
request of April 11 , 1966 , for oral argument on such appeal; and
The Commission , for the reasons stated jn the accompanying

opinion, having granted complaint counsel's appeal and having
fmther determined that the request for oral argument should be
denied:

It is ordered That the examiner , making such provisions as
he deems necessary to assure respondents the opportunity for
discovery on subsequent submittals by complaint counsel, if any,
resulting from delayed discovery, direct the respondents to com-

mence, as soon as possible, their pretrial submissions and pro-
cedures ,"s ordered in Prehearing Order No. 1.

It 'is further ordered That respondents ' request for oral argu-
ment on the interloeutory appeal of complaint counsel be , and it
hereby is , denied.

Commissioner Elman , seeing no reason for the Commission to
interfere with the hearing examiner s intelligent and responsible
handling of prehearing discovery procedures , dissents.

ROYAL CONSTRUCTIOC\ COMPANY ET AL.

Docket 8690. Order, Oct. , 1966

Order g-ranting respondents' request to hold hearings in Washingt.on , D.
and Roanoke , Va. , but denying its request for access to certain documents.
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ORDER GRANTING LEAVE TO HOLD HEARI:\GS I:\ :vORE THAN ONE
PLACE AND DENYING RESPOXDE:\T S REQUEST

FOR ACCESS TO DOCUMENTS

This matter is before the Commission upon two certifications
of the hearing examiner. The first is a certification of neeessity
fied October 4 , 1966 , submitting to the Commission the respond-
ents' request for hearings to be held in Washington, D.C. in
addition to those scheduled for Roanoke, Virginia. This request
will be granted.

The second eertification, filed October 7 , 1966, presents to
the Commission respondents ' motion for the production and dis-
closure of documents. Respondehts have requested that complaint
counsel be ordcred to submit for examination and copying " a11
interviews and rcsponses to questionnaires which were procured
in the course of the investigation of the respondents." The hear-
ing examiner , in certifying this motion , states that he interprets
the request as embracing only persons other than \vitncsses
scheduled to testify in this proceeding. He additionally points
out that to the extent the request may be construed as relating
to individuals who will testify in the proceeding the motion has
been mooted by complaint counsel's action (1) in turning over
to the respondents at the prehearing conference on October S

196(j , questionnaire responses submitted by such persons and (2)
in producing to the examiner , on an i1L camen basis, the inter-
view reports l'e1ating to such witnesses , with the understanding
that these would be examined by the examiner for a determina-
tion as to whether or not they are producihle under the Commis-
sion s pertinent rulings.
The examiner , having considered the matter , conduded inter

nUn that the respondents are simply seeking the right to explore

the files of complaint counseJ for the purpose of finding out
what Evidence such fies may contain and that they have made
J10 shmving that the failure to grant access to the documents
and information requested will deprive them of their right to 

fu11 and fair hearing or that the granting of the appJication
would be in the public interest. He recommends that their motion
be denied.

The request herein for the production of documents is one
to be resolved under S 1.13.1 of the Commission s Rules of Prac-
tice relating to the release of confidential information, which
rule requires a showing of good cause. This means there must
be a showing of real or actual need. Viviano l\!lacaroil. l: Company,
Docket No. 8666 (order issued March 9 1966) C69 F. C. 1104J.
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See also Graber J1/Ianufactnring Company, Inc. Docket No. 8038
(order issued December 13 196:,) C68 F'f C. 1235J.

Respondents, as we understand their motion, seek access to
the documents requested for the purpose of determining whether
or not some would be favorable to them. Their main interest
appears to be with evidence, if any, as to satisfied customers.
However , if misrepresentations in certain instances are proved
the fact that there arc satisfied customers in other instances
would be entirely irrelevant. Basic Foods , Inc. v. Fedeml Trade
Commission 276 F. 2d 718-721 (7th Cir. 1960). Clearly, this
is not a suffcient justification and respondents have not other-
wise made a showing of good cause as S 1.134 requires. Their
request for the production of documents win be denied. Accord-
ing-ly,

It is ordered That the request to hold hearing-s in Roanoke
Virginia and Washington , D. C. be, and it hereby is, granted
subject to the conditions set forth in the certificate of necessity.

It is further ordered That respondents' request for access
to confidential documents in the Commission s files be, and it
hereby is, denied.

Commissioner Elman not concurring.

DEVCON CORPORA TIOK ET AL.

Docket C-607. OTder o'iul State'incnts , Oct.. 17, 19r;(i

Order denying requesi of respondents that hearings on proposed modi-
fication of cease and desist order of Oct. 11 , 1063 , 6B F. C. 1034
he deferred on the ground that Commission " extension of the effective
date of its Guides Against De('cptive Lrcbeling and Advertising of
Adhesive Compositions cTf atcs uncertainty in this area of the law.

DISSENTING STATEMEXT

OCTOBER 1 7 , 19 G ()

By ELMAN Com1f1issiol1e1'

Re: Guides Ag-ainst Deceptive Labeling and
Advertising of Adhesive Compositions

These Guides \vere prepared \vithout the knowledge or partic-
ipation of industry members, and were promulgated hv the
Commission on June 30 , 1965. Thereafter , a number of industry
membcrs requested the Commission to suspend and amend the
Guides, and the Commission extellded their effective date to
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September 30, 1966. After a private meeting with counsel for
certain industry members , the Commission has now decided not
to amend the Guides. In view of (1) "the unpleasant legal con-

sequences" which failure to conform with these Guides would
entail for industry members, and (2) the assistance which the
Commission would thereby receive in formulating useful and
effective rules , I would set this matter down for an early public
hearing. I would afford al1 industry members and the public
an opportunity to be heard before these Guides-which repre-
sent an exercise of the Commission s rule-making function-
become effective.

Although a formal adjudicatory-type hearing is not required
all interested persons should be given an opportunity to express
their views on a proposed rule before it is final1y adopted. Apart
from considerations of fairness , their participation in the rule-
making process is likely to assist an agency in formulating a
practical and sound rule. Rule-making, as the Court of Appeals
for the District of Columbia Circuit recently observed

, "

is a

vital part of the administrative process , particularly adapted to
and needful for sound evolution of policy

" , . ::'

(A men can
Ai1'lines . Inc. v. C'ivil Aerona1dics BO(11'd ) F. 2d 624 , 629.

Rule-making procedures should be designed to secure respect for
and observance of , the rule by those to whom it is directed. We
.should not deny a hearing to industry members merely
because it is not a constitutional or statutory prerequisite. If a

public hearing \vin serve a useful purpose in making a rule more
effective, as I helieve it would in this instance, it should not
matter that a hearing may not be required by law.

Where industry guidance takes the form , as here , of issuing

administrative rules , the desirability of a hearing is not lessened
by the circumstance that the rules are not "binding" or mandatory
in the sense that they have the same legal force and effect as
express statutory commands or prohibitions. These Guides cer-
tainly have no such legal status. This Commission does not, and
has never claimed to, possess authority to promulgate such
rules under the Federal Trade Commission Act. Indeed , adminis-
trative rules having such " legislative" 01' " statutory" status are
comparatively rare. Most rules issued by federal administrative
agencies follow the classic pattern of the Chain Broadcasting
Regulations issued by the Federal Communications Commission
in 1941 , and which were the basis of the leading decisions of
the Supreme Court in the field of administrative rule-making,
Columbia B1'oadcastiorJ System United States 316 U. S. 407;
National Broadcastinq Co. v. United States 319 L'S. 190.
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The FCC's Chain Broadcasting Regulations were also "merely
advisory" in the sense that they were not self-executing but
required sllbsequnt administrative action to determine their ap-
plicability to particular cases. As Mr. Chief Justice Stone
stated

Unlike all adminisirative order or a court judgment adjudicating the
rights of individuals, .which is binding only on the parties to the particular
proceeding, a valid exercise of the rule-making power is addressed to and
sets a standard of conduct for all to \Vh011 its terms apply. It operates

as such in advance of the imposition of sanctions upon any particular
individual. It is common experience that men conform their conduct to

regulations by governmental authority so as to avoid the unpleasant legal

consequences which failure to conform entails. (Colmnbin B?'oadcas6ng
System v. United States 316 u. S. 407, 418, 422.

As the Supreme COl1t was careful to point out, the FCC

did not bind itself inflexibly to the licensing policies expressed
in the Regulations. In each case that comes hefore it the Com-
mission must sti1 exercise an ultimate judgment whether the
grant of a license would serve the 'pubJic interest, convenience
or necessity.' If time and changing circumstances reveal that
the ' public interest' is not served by application of the Regula-
tions , it must be assumed that the Commission wi1 act in accord-
anee with its statutory obligations. NationrLl BrorLdcasting Co.

v. 319 U. S. 190 , 225; S. v. Store?' B?oadcasting Co.
361 U.S. 192, 202-205. The same is true of the rules issued by
the Federal Trade Commission. In each case that comes before

this Commission where a violation of law is charged, we may
1lot treat violation of a rule as a peT se violation of law. We
must still exercise an ultimate judgment whether the particular
acts or practices, as found on the recoJ'd , constitute a violation

of the Federal Trade Commission Act. But this does not mean
that the rule is any less valid or effective as a rule. Although a
substantive rule issued by the Federal Trade Commission is
neither a statutory prohibition nor an adjudicatory injunction

or order, it "is addressed to and sets a standard of conduct for

all to whom its tel'ms apply," it "operates as such in advance of
the imposition of' sanctions upon any particular individual " and

it should he anticipated that businessmen wi1 "conform their
conduct" to the rule "so as to avoid the unpleasant legal con-

equcnce3 which failure to conform entails." The Commission
objective, like that of industry members, should be to achieve
compliance with the law without litigation or controversy. That
objective is furthel.ec1 by administrative rule-making. But the
advantages of rule-making in achieving fair and effective admin-
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istration should not be lost by an agency s failure to make fun
use of available rule-making procedures. See, genera11y, Shapiro
Choice of Rulemaking or Adjudication in the Development of Ad-
minish' ative Policy, 78 Harv. L. Rev. 921; Fuchs Proced",' e in
Administmtive Rule-Making, 52 Harv. L. Rev. 259. The most
important of these procedures is the elicitation of the views of
the public and ,,11 industry members affected by a proposed rule.

Throughout its history this Commission has issued substantive
rules defining and particularizing the requirements of the Federal
Trade Commission Act as applied to specific trade practices
and prescribing standards of conduct for businessmen to whom
the rules apply. While such rules are not self-executing and viola-
tion of them is not a per se violation of law, they are sti1 an

exercise of the administrative rule-making function. Whatever
their nomencIature- trade reguJation rules

" "

trade practice

rules " or "guides they express the Commission s considered

determination, based on facts of which it has knowledge, of
the substantive requirements of the Act as applied to the prac-
tices or conduct involved. As such , these rules or guides may
be-and frequently are relied upon by the Commission and the
courts in subscquent adjudication. See, for example Prima
Products, Inc. v. 209 F. 2d 405 (2d Cir. 1954) Northern
Feather Works , Inc. v. 234 F. 2d 335 (3d Cir. 1956);
Buchwalter v. F.T. 235 F. 2d 344 (2d Cir. 1956); Lazar 

240 F. 2d 176 (7th Cir. 1957); Burton-Dixie Corp. 
240 F. 2d 166 (7th Cir. 1957); Vnnity FniT Paper Mills

Inc. v. 311 F. 2d 480 (2d Cir. 1962); Helbras Watch Co.
v. 310 F. 2d 868 , 86 , n. 3 (D. C. Cir. 1962); Heu.venly
Crentlons , Inc. v. 339 F. 2d 7 , 9 (2d Cir. 1964); Gimbel
Bros. , Inc. 61 F. C. 1051 , 1072-73; Comment Tmde Rules
and Tmde Conferences: The FTC and Business Attnck Decep-
tive Practices, Unfair Competition , CLnd Antitr1l.t Violations

62 Yale L. J. 912 , 935 , 941-43 (1953); Comment FTC Revised
Guides Against Deceptive P,'icing Limit Manufacturer Liabi.lity,
39 C\. U. L. Rev. 884 (1964); Statement of Basis and Purpose

of Trade Regulation Rule on Labeling of Cigarettes, 29 Fed.
Reg-. 8325 , 8364-73 (1964).

To be sure, the Administrative Procedure Act imposes 
mandatory requirement of notice and hearing with respect to
interpl'etative rules" and "general statements of poJicy. " Sec.

4 (a), 5 U. C. 1003 (a). The scope of these categories is not we11-

defmed , ho\vever, and in marginal cases an agency should re-
solve the doubt in favor of giving the publie and industry
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members an opportunity to comment on a proposed rule before it
is final1y adopted.

As their text shows , these Guides express the reasoned judg-
ment of the Commission, based on evidence , as to the legality
of certain trade names and representations used general1y in
the industry. The Guides recite that they were adopted by the
Commission to assist manufacturers "in avoiding deceptive ad-
vertising and labeling representations concerning their products

and in the interest of protecting the public from such decep-
tion." Continuing, the Guides state: "Consumers have a right to
expect that products are as represented and it appears that

c1aims made for produets of this industry have resulted in wide-
spread consumer deception. A Commission investigation of prac-
tices in the industry and tests of industry products disclosed
that many adhesive compounds were being misrepresented both
as to their contents and eapabilities. In many instances the
descriptive name of a product was itself misleading.

Guide 1 , for example , is cast in the same terms as an industry-
wide cease and desist order requiring the excision of established
trade and brand names. It reads as fol1ows:

Products \vhich do not, after application, have the same physical and

chemical properties of metal , or of a particular represented metal , Rhall

not be represented as metal or as having the intrinsic characteristics of

metal, or of the particular metal indicated. Thus , neither the term "metal"
nOr the terms " iron

" "

steel

" "

aluminum " or other names of metal shall
be used to designate in brand names or otherwise any product of the
kind herein described. While the Guide does not prohibit truthful repre-
sentations in advertising and labeling of the percentage of content of
any metallic substances in such products (e. , contains 20% powdered
aluminum) it does prohibit with respect thereto the use of representations
such as, but not limited to , the following:

Plastic Steel"

Dries to steel"
Hardens into metal"
Steel in paste form
Liquid aluminum
Instant aluminum
Real metallic putty

Fluid Steel"

These requirements and prohibitions of the Guides, and the

terms in which they are expressed, cannot be dismissed as
merely advisory." The only differences between these Guides

and an order to cease and desist are that (1) the Guides are
addressed to industry members at large, while an order would

he directed to named parties; (2) the Guides are issued ex parte
while an order would be based on a record made in a formal
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adjudicatory proceeding; and (3) violation of the Guides re-
quires further administrative proceedings before sanctions may
be imposed , while violation of an order is immediately subject
to judicial penalties.

The Guides expressly put industry members on notice that
violations of the Guides wi1 be treated as violations of Section 5
of the Federal Trade Commission Act against which the Com-
mission wi1 proceed;

The Guides prohibit an the deceptive representations made for products
of this industry as di&closed by the investigation and tests conducted and
by other availab1e pertinent information. The Commission concludes that
the practices proscribed by the Guides are violative of Section 5 of the
Federal Trade Commission Act, and that the public interest in prevent-
ing their use is specific and substantial.

The Guides are intended to encourage voluntary compliance with the
law by those whose practices are subject to the jurisdiction of the Com-
mission. Proceedings to enforce the requirements of 1m\' set forth in the

Guides may be brought under the Federal Trade Commission Act (15
" Sees. 41-58).

In short , the Guides reflect the Commission s considered deter-
mination of

(1) questions of
made to the public
and misleading) ;

(2) questions of law (whether such representations violate
Section 5 of the Federal Trade Commission Act) ;

(3) questions of administrative policy (whether it is in the

public interest to bring Section 5 (b) proceedings against per-
sons violating the Guides) ; and

(4) questions of remedy (whether excision of established trade
and brand names is required).

An industry member who fails to conform his conduct to
the requirements of these Guides is not merely put on notice
that the Commission will proceed against him; he also knows
that on each of the above questions , as it may arise in subsequent
adjudication, the Commission has already reached a considered

determination. Although the Guides are characterized by the
Commission as "merely advisory," they are nonetheless substan-
tive rules. Even though-like the FCC's Chain Broadcasting
Regulations-they do not inflexibly bind the Commission to their
express provisions , they represent "a valid exercise of the rule-
making power (which) is addressed to and sets a standard of
conduct for all to whom its terms apply. " A businessman cannot
lightly ignore or disregard such "advice" from a regulatory

fact (the meaning of the representations
and whether such representations are false
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agency. Industry members cannot afford to treat the prohibi-
tions contained in these Guides as having no more substantive
legal significance or effect than a press release.
The Commission has a choice here between (1) denying a

hearing, and treating these Guides as "merely advisory" and
having no force or effect whatsoever in subsequent adjudication
or (2) granting a hearing, and treating the Guides as a valid

exercise of the rule-making function. The latter course would
seem to me to be clearly preferable. It would result in the
issuance of Guides more likely to command industry respect and
observance and to achieve a greater degree of voluntary com-

pliance with the law. Perhaps it is necessary to downgrade the
status of the Guides in order to justify the refusal to hold a
hearing. In the long run , however , this seems to me to weaken
rather than strengthen , the Commission s industry guidance pro-
gram . I think it is too high a price to pay in order to avoid
holding a public hearing here. Even if the Guides are nothing
more than Commission "advice" to industry members-which
they may freely fol1ow or disregard, as they see fit-the advice
we give them would probably be wiser and better informed if
a hearing were to be held.

STATEMENT

OCTOBER J 7 , 1966

By REILLY Cmnmissioner:
Re: Guides Against Deceptive Labeling and

Advertising of Adhesive Compositions
The dissenting Commissioner s statement advances the argu-

ment that these Guides are an exercise of the administrative
rule-making function and should not be promulgated without
i10tice and opportunity to be heard heing afforded the industry
and public. It is my position , and I believe that of the Commission
majority, that these Guides are interpretive adviee to the industry
as to what the Commission considers is industry conduct which
might violate Section 5 of the Federal Trade Commission Act;
that they have no control1ing force whatever in subsequent ad-
judication; that the Commission has so stated in unequivocal
terms both as to these Guides and as to its Guides general1y;
that they thereby fal1 within the exemption of Section 2(0) of
the Administrative ProcedUle Act wherehy notice and hearing
are not required and that to upgrade such interpretive rules to
the status of hinding substantive rules is to parade a sheep in
wolfs clothing.
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For years critics both within and without the Commission
have accused it of leaving the businessman in the dark as to
what is expected of him and then gleefu11y pouncing when he
stumbles into a violation. The Commission has established advi-
sory machinery designed to correct this. It has carefu11y differen-
tiated these advisory procedures from more formal rule-making
activities and has done everything but shout from the rooftops
to convey to those affected that the Guides and advisory opin-
ions are purely advisory, do not seek to bind and are not there-
fore substantive rules within the meaning of the Administrative
Procedure Act. Now the Commission is told that despite its
assertion to the contrary this creature of its own making is not
what it clearly intended it to be.

Over the years the Commission has painstakingly developed
a hierarchy of substantive and interpretive rules designed to
procure the widest possible compliance with the statutes it
administers. They consist, in ascending order of pcrsuasive effect
of press releases , advisory opinions , guides, trade practice rules

and trade reguJation rules.
In the exercise of its administrative responsibi1ities and weigh-

ing in each case the necessity for economy, speed, the gravity
and preva1ence of the practices invo1ved and the immediacy of
the need for deterrents , or alternatively the suffciency of advice
the Commission must make a judgment as to which of these
devices is appropriate in a given situation. Here it determined
that an advisory statement would provide suffcient g-uidance
and it chose the Guides hcre involved.

That Guides are advisory and nothing more is obvious from
the way they have been established and trcated by the Commis-
sion since the first Guides were issued in 1058.

InitialJy conceived as communications of Commission policy
to the Commission s staff , they have subsequently been communi-
cated to the industry for its enlightenmcnt and assistance. They
are ex jJarte in nature although in some instances the Commis-
sion has found it helpful to solicit industry participation in
their preparation.

Anyone desiring to assay their character, that is, whether
they are substantive OJ' interpretive, would be we11 advised to

examine the Commission s treatment of them rather than em-
phasize the incidenta1 prohibitol'Y form of their expression. Form
in my opinion , should never be eJevated above substance.

First, Guides have consistently been treated by the Commis-
sion as not requiring public 01' industry participation because
they are interpretive rules. In recent ycars the Commission has
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promulgated without notice and hearing, and without the dis-
sent of anyone presently on the Commission, Guides deaJing
with debt eo11ection deception, mail-order insurance, deceptive
use of the word "mi11 " advertising of radiation monitoring in-
struments, advertising of she11 homes and the labeling and ad-
vertising of shoe content.

On June 30, 1965 , the Commission adopted the adhesive com-
position Guides here involved without notice and hearing and
again without dissent.

In the Commission s General Procedures and Rules of Practice
guides, along with advisory opinions, are set forth under Sub-
part E Industry Guidance, not under Subpart F -Rules and
Rulemaking. Section 1.55 of the Commission s Rules describes
guides and their purpose;

Guides are administrative interpretations of laws administered by the
Commission for the use of the Commission s staff and guidance of business-
men in evaluating certain types of practices.

Nowhere does the Commission state or intimate that they are
for any purpose other than information and guidance. They
have never been accorded weight in the disposition of subsequent
proeeedings. At most they have been a11uded to only to the
extent that they were indicative of the Commission s attitude
or interpretation of its statutes. Certainly they have never been
given substantive effect. Vanity Fair Pape1' Mills , Inc. v. Federal
Trade Commission 311 F. 2d 480 , 485 (2d Cir. 1962) ; Heavenly
Creations , Inc. v, Federal Trade Commission 339 F. 2d 7 , 9
(2d Cir. 1964).

Moreover, the Commission has said in reference to the very
Guides here involved-

Guides are designed to inform. They are persuasive or compulsive only
according to the subjective response of industry members. They are not
injunctive and are not of themselves an adequate instrument for procuring
compliance with the statutes administered by the Commission. De'Ucon
Corporatio' , et al. Docket Xo. C-607 , Order and Opinion Denying Motion
to Suspend, January 19, 1966 (69 F. C. 1092 , 1093).

The Commission has repeatedly described Guides as adminis-
trative interpretations having no force or effect as substantive
Jaw. Arnold Constable Corporation 58 F. C. 49, 62 (1961);
Gimbel Brothers , I'nc. 61 F. C. 1051 , 1073 (1962).

In the statements of purpose in particular guides adopted by

the Commission it is repeatedly set forth that they are adminis-
trative interpretations designed to inform and assist the business-
man and to encourage voluntary compliance.
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Such statements are designed to convey, and since 1958 have

been apparently successful in conveying, the idea that they have

no binding force, with the result that anyone choosing to act
counter to the announced Commission interpretation can be held
accountable only after formal complaint and hearings conducted
pursuant to the requirements of the Administrative Procedure

Act.
Moreover , it seems to me it does the Commission a disservice

to suggest that in promulgating these Guides it acted in dis-
regard of industry interests and arbitrarily imposed its wi1 on
the industry on the hasis of inadequate facts whieh should have
been subjected to industry scrutiny and criticism. The fact is
these Guides were adopted only after 25 investigations of indi-
vidual firms in the course of which industry members had ample
opportunity to furnish the Commission with whatever data
they felt might assist the Commission in addressing itself 
industry problems.

Furthermore, the Commission had the benefit of scientific
analysis by the Bureau of Standards.

Finally, although there was no formal notice and hearing for
industry members prior to adoption of the Guides on June 30
1965, the Commission, responsive to industry desires , deferred

the ef!ective date of these Guides to September 30, 1966, and
granted industry representatives speaking for the principal firms,
by whom observance of the Guides wi1 be most keenly felt , an
opportunity to file written submissions commenting on the
Guides. Furthermore, the same industry representatives were
granted opportunity to appear persona11y before the Commission
for purposes of commenting on the Guides as adopted.

I fail to see any irregularity in the Commission s handling of
this matter.

Commissioners Dixon , MacIntyre and Jones have authorized
me to state that they join in this statement.

STATEMEKT

OCTOBER 17 , 1966

By MACINTYRE Commissioner:

In re; Guides Against Deceptive Labeling and

Advertising of Adhesive Compositions

In our effort to avoid confusion regarding this situation we
should keep in mind the problem presented. Here counsel for a
party requested " An Adv'isory Opinion pursuant to Rule 1.51 of
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the Commission s General Procedures, as to the lawfulness of
proposed revised labels. " It was indicated that the labels were
expected to be attached to adhesive compositions offered for
sale. Previously a statement on "Guides" had been distributed
hy the Commission reflecting the Commission s interpretation of

applicable law to deceptive practices in the sale of adhesive
compositions. In that connection the Commission has made it
clear that it "considers these ' Guides' to be merely advisory.

In response to the request "for an Advisory Opinion , pursuant
to Rule 1.51 of the Commission s General Procedures, as to the

lawfulness of proposed revised labels " the Commission advised

that the labels submitted would appear to be inconsistent with
the advice set forth in the Guides and therefore inconsistent
with the requirements of the law regarding the use of deceptive

acts and practices. The recipient of this advice, of course, is
free to disregard it. If in disregard of this advice, deceptive

acts and practices should he used and brought to the attention
of the Commission, the probabiJitics are that it would have
reason to beJieve that Section 5 of the Federal Trade Commission
Act was violated in that respect and perhaps issue a complaint
to that effect. If so , the person charged with any wrongdoing
would be provided with an opportunity for a hearing for the
purpose of demonstrating that the chaJlenged conduct was not

deceptive and was not violative of Section 5 of the Federal
Trade Commission Act.

Obviously no provision of the Constitution, of statutory law

or ru)c of fairness in or remotely related to due process requires
a hearing at this time on the question of whether the Commission
provided faulty advice in its Advisory Opinion or in its Guides.
To think otherwise would blm distinguishing requirements ap-
plicable to utterances and actions by government agencies and
government offciaJs and wou1d promote confusion regarding pro-
visions of law making distinctions in the requirements applicable
to one utterance or action when compared with other utterances
or actions.
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FEDERAL TRADE COMMISSION
WASHINGTON , D.C. 20580

OFFICE OF THE SECRETARY

October 17 , 1966

Robert L. Wald , Esquire
Wm. Warfield Ross , Esquire
Wald, Harkrader & Rockefe11er
1225 Nineteenth Street , N.W.,
Washington , D.C. 20036.

Re; Guides Against Deeeptive Labeling and Advertising of
Adhesive Compositions.

Dear Sirs:
The Commission has received and duly considered your letter

of June 8 , 1966 , concerning the Guides Against Deceptive Label-
ing and Advertising of Adhesive Compositions, the accompany-

jng scientific and engineering data relating to metal-fi11ed resin
compounds , and your request on behalf of the Devcon Corpora-
tion, Magic American Chemical Corp., Marson Corp., Ross
Chemical & Manufacturing Company, and Woodhil Chemical
Sales Corp. for an advisory opinion as to the propriety of two

proposed labels for adhesive products.
You are advised that the subject Guides reflect the Commis-

sion s interpretation of applicable legal requirements and no
change in sl'ch Guides is deemed to be warranted by the material
you submitted.

The Commission is of the opinion that the labels submitted are
inconsistent with applicable provisions of the Guides. You are
hereby further informed that although these guides are cast
in the language of express prohibitions , the Commission considers
these guides to be merely advisory.

By direction of the Commission. Commissioner Elman dis-
sented and his dissenting statement is attached. Commissioner
Rei11y has fied the attached statement, joined in by Commis-
sioners Dixon dacIntyre and Jones. Commissioner MacIntyre
separate statement is attached.

Is/Joseph W. Shea
Joseph W. Shea
Secretary.

Enclosl'res.

ORDER RGLING ON HEARI;-G EXAMINER S CERTIFICATION

By order of April 7 , 1966 , the Commission directed that this
matter be assigned to a hearing examiner for purposes of re-
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ceiving evidenee on the question whether the Commission
eease and desist order of October 11, 1963 (63 F. C. 1034),
should not be modified in accordance with the Commission

show cause order dated October 25 , 1965 , so that the proscription
of the order is directed against misrepresentation of the applied
properties of the products in question rather than the meta11ic

eon tent thereof , and
The hearing examiner on May 20, 1966 , having pursuant to
6(a) of the Commission s Rules certified to the Commission

respondents ' motion to defer hearings filed May 6, 1966, and
The grounds for said motion being that the Commission hav-

ing extended the effective date of the Guides Against Deeep-
tive Labeling and Advertising of Adhesive Compositions to
September 30 , 1966 , and the Guides having an important bearing
on the factual issues in this case, and the fact that the Com-
mission extended the effective date of the Guides suggests 

possibility that the Guides may be rescinded or modified with a
consequent effect upon the issues raised in the hearings herein

and
The Commission now having determined that the effective

date of said Guides wi11 not be further altered and neither rescis-

sion nor modification is contemplated.
It is oTdeTed That the motion of respondents to defer hear-

ings filed May 6 , 1966 , and certified by the hearing examiner on
May 20 , 1966 , be , and it hereby is , denied.

Commissioner Elman dissented and has filed a dissenting
statement. Commissioner Rei11y has filed the attached statement
joined in by Commissioners Dixon, MacIntyre and Jones. Com-
missioner MacIntyre has filed the attached separate statement.

MISSISSIPPI RIVER FUEL CORPORATION
Docket 8657. OTde1' , Oct. 19CO

Order staying further proceedings before hearing examiner until further
order and granting each counsel time to submit briefs on the question

of the alleged unfairness of eonducting legislative-type heal'ings
while adjudicative proceedings are pending.

ORDER PROVIDING FOR CONSIDERATION AND DETERMINATION OF
RESPONDENT S :\0TION TO VACATE THE COMPLAINT, ETC.

In this proceeding, in which complaint issued on January 22
1965 , respondent filed a motion before the hearing examiner on
October 11 , 1966

, "

to vacate complaint or postpone hearing pend-
ing further direction of the Commission. " On October 12, 1966
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the examiner certified sueh motion to the Commission under Sec-
tion 3.6(a) of the Commission s Rules of Praetice. Respondent'

motion presents questions similar to those raised in Lehigh Port-
land Cement Company, Doeket No. 8680 , and Marquette Cement

Manufacturing Company, Docket Ko. 8685, relating to aHeged

unfairness resulting from the conduct of legislative-type hearings
while adjudicative proceedings are pending. The Commission be-
Heves that the same procedure should be foHowed here as in those
cases. Accordingly,

It is ordered That;
(1) Respondent shaH have 30 days from the date of this order

in which to file a brief in support of its motion; and upon the
filing of such brief by respondent, complaint counsel shaH have
30 days in which to file an answering brief. The commission wil
thereafter determine whether, and when , it desires to hear oral
arguments, and the Secretary wil so notify counsel on both sides;
and

(2) Pending the Commission s determination of the instant
motion , a11 other proceedings before the hearing examiner in this
matter are hereby stayed until further order of the Commission.

Commissioner MacIntyre not participating.

BEST & CO. , INC.

Docket 866B. Ce?'tification , Oct. 21, 1966

Finding by hearing examiner that the record fails to establish that any
complaint counsel did anything to prevent respondent from gaining

access to information in the files of Majestic Specialties, Inc. ; rec-

ommended that complaint counsel not be barred from the case,

CERTIFICATION TO COMMISSIOK , WITH FINDINGS AND

RECOMMENDATIOKS ON IKTERLOCUTORY MATTER

This matter is before the hearing examiner pursuant to the
Commission s Order of June 23 1966 (69 F. C. 1193J, remanding
to proceeding for further action by the examiner in accordance

with the opinion accompanying said order. Such remand resulted
from an application by respondent for permission to file an in-
terlocutory appeal from an order of the examiner denying a mo-
tion by respondent to suspend and bar complaint counsel from

further participation in this proceeding. While the Commission
denied respondent's request, it directed the examiner to make

specific findings on certain of the issues raised , and to certify the
matter to the Commission with his recommendation for disposi-
tion.

The ground of respondent' s motion to suspend complaint coun-



1794 FEDERAL TRADE COMMISSION DECISIONS

seJ was that their conduct in communicating with a certain
witness "was ca1culated to prevent respondent from obtaining
information material to its defense and to circumvent" the ex-
aminer s preheal'ing order. In his order of May 10, 1966 , the
examiner denied the motion to suspend for the reasons that, (a)
there had been no failure by complaint counsel to comply with
the examinel" s j)l'ehearing order , and (b) thcre ,vas no prejudice
to respondent from complaint counsel's alleged communication
with the witness. While accepting the examiner s finding that no

harm had resulted to respondent fl"m the action of complaint
counsel , the Commission directed that the examiner make specific
findings j'on the issue of whether complaint cOllnsel 111ade mis-
statements to the witness in question and concealed from it ma-
terial facts with the intent of preventing respondent from gah1ing
access to information to which it is entitled.

Fo11owing the remand of this matter, the examiner concluded
that it ,vauld be desirabJe to call before him, as witnesses, al1

persons having knowledge of the facts relevant to respondent'
charge against complaint counse1. ':: In accordance .with the Com-
mission s direction that there be no intelTuption of the hearings
for the reception of evidence in the main proceeding, scheduled to
begin on June 29 , 1966 , the calling of witnesses in this ancilary
matter was delayed until July 27 and August 1 , 1966. The parties
were granted until August 27 , 1966 , to fie memoranda in support
of their respective positions, Xo memorandum was filed by either
party.

The charge of respondent conceming the a11eged impropriety
by complaint counsel in contacting a witness involves one of
respondent' s suppliers, Majestic Specialties, Inc. The contention
that compJaint counsel prejudiced the witness against respondent
arises out of al1eged conversations by complaint counsel with
counsel for the witness , ntther than with the witness directly.
The charge of prejudicial conduct by complaint counsel is based
on the following statements allegedly made by them to counsel
for the witness:

1. That as a result of a motion or application by respondent.

complaint counsel were being compelled to turn over to l' espondent
certain tables (identified as Tables I and III), which otherwise
would not have been turned over.

2. That the receipt of such tabJes would be jnimical to the
witness ' interests.

*Such witnesses inrltl\prJ 0"" of c"mplaint rO\1JJspl, ""e of '3pondE'nt s counsel , and two of
the attorneys l"epl'esenting- the wjtness.
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3. That compJaint counsel did not intend to introduce the

tables in evidence,

4. That complaint eounsel did not intend to can representatives
of Majestic as witnesses , but that respondent did.

Respondent further contends that compJaint counsel concealed
from counsel for the witness the fonowing facts:

1. That the names of offcials of Maj estic appeared on a list of
prospective witnesses furnished to respondent by complaint
counsel pursuant to the examiner s prehearing Drder.

2. That eomplaint counsel had been wining to turn over the

tables in question if respondent had agreed to stipulate to their
accuracy.

3. That no motion OJ application had been made by respondent
for the production of the tables , but same were directed to be
turned over by the examiner s prehearing order , with counsel for
respondent agreeing to maintain the confidentiality thereof.

The basis of respondent' s contention that it was prejudiced by
the conduct of complaint counsel is that as a result thereof the
witness was unwiling to cooperate with respondent in verifying
the correctness of another table (Table 11), which had also been
turned over to its attorneys by complaint counsel, and that re-

spondent was prevented thcreby from obtaining information ma-
terial to its defense.

Before making specific findings on the remanded issue, brief

reference should be made to the tables which form the background
of the present eontroversy. Dming the investigational phase of
this proceeding, complaint counsel obtained evidence from vari-
ous of respondent's manufacturer- suppliers purporting to reflect
sales made by these suppliers, and advertising al10wances paid
by them , to respondent and eertain of its al1egedly disfavored
competitors. This evidence was compiled by complaint cOllnsel
into a series of summary tables, showing total sales and al1ow-
ances on an annual basis (fOl' the years 1962 and 1963), by each
of the designated suppliers, to respondent and various of its al-
leged competitors. Each of these tables of sales and al10wances

by the various suppliers \vas designated as Table 1. Complaint
counsel also obtained from respondent Best detailed evidence pur-
porting to show the individual payments of advertising allowances
to it in 1962 and 1963. This evidence was summarized by com-
plaint counsel in a series of tables purporting to show , for each

of the named manufactu1'el's , the date and amount of each pay-
ment , the style number of the mel'chandise advertised and the
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publication in which the advertisement appeared. Eaeh of these
tables , summarizing the individual advertising payments to Best
was designated as Table II. In addition to this evidence , complaint
eounsel had also obtained from the suppliers upwards of 15 000
invoices purporting to show the sales of merchandise, bearing
identical style numbers , to Best and certain of its a11eged com-
petitors. The data in these invoices were summarized , by indi-

vidual suppliers , in a series of tables , each designated as Table III.
In the examiner s order scheduling the initial prehearing con-

ference , the parties were required to exchange with one another
copies of proposed documentary evidence, names of witnesses and
narrative summaries of the expected testimony of witnesses. Com-
plaint counsel indicated at the initial conference that they pro-
posed to offer the summary tables , I , II and III as we11 as the

underlying documents on which the tables were based. The ex-
aminer endeavored to explore with the parties the possibiJity of
entering into a stipulation as to the correctness of the summary
tables. Counsel for respondent indicated that they were wil1ng
to enter into such a stipulation with respect to the Table II'
after verifying the information against basic records. The Table
II' s were, accordingly, turned over to respondent's counsel for
checking. Counsel for respondent were unwi1ing to enter into a

similar stipulation with respect to Tables I and III unless com-
plaint counsel would agree to limit the number of such tables to
manufacturers who were to be ca11ed to testify, and agree to
respondent' s taking the dcpositions of these manufacturers.
While complaint counsel were wi11ing to agree to Jim it the number
of Tables I and III they would not agree to the taking of deposi-

tions hy respondent.
At a prehearing conference held April 7, 1966, counsel for

respondent, while not agreeing that Tables I and III could be re-
eeived as evidence , agreed that in view of the voluminous nature
of the underlying records , they would accept copies of Tables I
and III as compliance with the examiner s earlier prehearing

order for supplying opposing counsel with copies of proposed

documentary evidence. Since complaint counsel indicated that
they preferred to supply copies of the tables rather than the

voluminous underlying records, they were directed to turn over
copies of Tables I and III by April 20 , 1966. Based on the repre-
sentation of complaint counsel that such records contained con-

fidential information , counsel for rcspondent agreed not to dis-
close them to anyone except to the extent that they might have
to eonsult their client as to the correctness of certain of the in-
formation. At the same prehearing conference counsel for re-
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spondent indicated that they had been unable to verify, from
respondent' s own records , the accuraey of certain of the style
numbers appearing in the Table II' s, and that they were endeavor-
ing to do so from the reeords of some of their suppliers. The ex-
aminer directed that this effort be completed by April 15, 1966.
Counsel for respondent further indicated that they intended to

move for the taking of the depositions of the Commission s sup-

plier witnesses. The examiner directed that such motion be filed
not later than April 20 , 1966.

FoJIowing the prehearing conference of April 7, Ronald D.

Schwartz , the member of complaint counse1's staff who was il'
charge of the portion of the case pertaining to Majestie Specialties
and its records , concluded that he was obliged to notify Majectic
counsel of the fact that he had been directed to turn over copies

of Tables I and III to counsel for respondent. The tables had been
prepared from documents supplied by Maj estic and , at a meeting
held in the offce of Majestic s attorneys in December 1965
Schwartz had supplied copies of the tables to the attorneys and
had promised them that he would notify them if it beeame nec-
essary to reveal the contents thereof to third persons. On April

, 1966 , Schwartz telephoned Andrew J. Ki1carr of the Washing-
ton , D.C. offce of the law firm representing Majestic , and notified
him that he was being obliged to turn over Tables I and III to
respondent' s counsel by April 20 , 1966, pursuant to the examiner
prehearing order. Ki1carr expressed concern about the revealing

of what he regarded as confidential information, and asked
Schwartz to hold up the turnover until the last date possible so
that he could discuss with his firm s New York offce what action
should be taken.

By coincidence , at the time Schwartz caJIed Kilcarr , the latter
was talking on the telephone with Erwin Klineman , a Majestic

offcia1. Klineman advised Kilcarr that he had been contacted by
respondent for the purpose of checking the style numbers listed
in the Table II pertaining to Majestic. Since Majestic had been
previously instructed by its attorneys not to talk to anyone about
the case without consulting them , Klineman declined to permit
an inspection of Majectic s records by respondent at that time
but advised the latter that he would have his attorneys com-
municate with respondent's attorneys regarding the matter. Kil-
carr informed KJineman that he would have Sanford Litvack of
his law firm s New York offce communicate with respondent's
attorneys regarding the verification of style numbers.

On April 11 , 1966 , Ki1carr telephoned Litvack and informed him
of his conversations with both Schwartz and Klineman. The at-
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torneys were concerned about the turning over of the tables

particularly Table I, because they were fearful that if other
customers learned of the information , Majestic might be subject
to a treble damage suit. It was decided that since Litvack was
in New York , he would telephone respondent' s attorneys regard-
ing the ehecking of style numbers , and discuss ways and means
for protecting their client from the turnover order.

In the meantime , respondent had informed its attorneys of the
conversation with Maj estic and of the latter s advice that its
attorneys would contact respondent's attorneys. After waiting

several days for a caU from Majestic s attorney, one of respond-

ent' s attorneys, Ronald J. Offenkrantz , placed a caU to the Wash-
ington offee of Majestie s attorneys and spoke to Andrew Kilcarr.
The latter informed Offenkrantz that Litvaek of the law firm

I' ew York offce was handling the matter and that the latter
would be in touch with him.

Not having heard from Litvaek, Offenkrantz telephoned the
former on April 13. He asked Litvack if he could arrange to have
certain style numbers checked against Majestie s records. Lit-
vade informed Offenkrantz he had learned that complaint coun-

sel were being directed to turn over to respondent confidential
records pertaining to Majestic , and that he was disturbed about
the matter. Offenkrantz informed him that respondent' s attorneys
had agreed to maintain the eonfidentiality of the records and not
reveal their contents to anyone , except to the extent it might be
necessary for counsel to reveal the contents to his client for the

purpose of checking the accuracy of the information. During the
course of the conversation Offenkrantz informed Litvack that

Majestic l'ecords would eventuaUy be introduced as evidence
through offcials of Majestic , who were on the witness list sup-
plied to respondent by complaint counsel. Litvack expressed sur-
prise at learning offcials of Majestic would be eaUed to testify,
ha ving gotten the impression from a meeting with Schwartz
some months earlier that it might not be necessary to caU Ma-
jestic offcials if certain stipulations could be worked out, Of-
fenkrantz offered to send Litvack the portion of the prehearing

transcript related to preserving the confidentiality of Tables I
and III, and copies of the narrative statements of the proposed
Majestic witnesses which had been supplied by complaint coun-

sel. Litvack informed Offenkrantz that he could not give him any
definite word on when the style numbers could be checked since
the offcial in charge , Erwin Klineman , had left for Europe the
previous day. However , he undertook to see what other arrange-
ments could be made.
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The fol1owing day, April 14 , Litvack was in Washington , D.
attending a meeting of the Antitrust Section of the American

Bar Association. He took advantage of the occasion to discuss

with Kilearr the matter of the turning over of the tables to re-
spondent' s attorneys. A meeting was arranged later in the day
with Schwartz of Commission s trial staff. Majestic s attorneys

sought to find out whether it was true that representatives of
Majestic would be cal1ed to testify, and were informed that they
would be. Upon inquiring when it was likely that the Majestic
witnesses would be cal1ed to testify, Schwartz stated that re-
spondent was fiing a motion to take the depositions of supplier
witnesses, inc1uding Majestic, and that this might delay the
start of hearings. Discussion was also had about the request
from Best' s attorneys that Maj estic permit them to verify the
correctness of the style numbers of merchandise sold to Best , on
which advertising al10wances had been paid by Majestic.
Schwartz explained that this information appeared in the Table
II' , copies of \vhich had been turned over to respondent' s counsel
several months earlier , and he urged that l\lajestic cooperate in
this efIort. He stated that the failure to complete verifieation of
the tables might result in a delay of the hearings.

Later in the day on April 14 , Litvack cal1ed Offenkrantz in I\ew
York. He told him he had vel' ified, through complaint counsel
the fact that Majestic offcials wel'e to be cal1ed as witnesses.

Howevel' , he stated he was sti1 concerned about protecting the
confidentiality of the tables which were to be turned over to
espondent' counsel. He exprcssed doubt about the suffciency of

the commitment by respondent' s counsel to maintain the con-
fidentiality of the tables , and stated he was considering filing a
motion for a protective order. With regard to verification of the
style numbers in the Table 11' , he stated he had not yet been

able to discuss this matter with his client, and told Offendrantz
he would cal1 him about it in a few days.

On April 14 , respondent s counsel sent Litvack a letter, pur-
porting to summarize their conversations oJ the previous day
and that day. In this letter (whieh is attached to respondent'

motion to suspend complaint counsel), respondent's counsel
stated that "our efforts to verify information furnished by the
Commission r viz , Table l1J have been thwarted and delayed by
your apprehension as a result of communication with you from
Complaint Counsel." To this letter Litvack replied the following
day, taking issue with the statement that the reason for the
delay in the verification of style numbers was a communication
from complaint counsel. Litvack' s letter (which is also attached to
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the motion to suspend) states that the reason for the delay was

that "a1though you have had the data since January 7, 1966
you did not make any request to Majestic to aid in verifying
the style numbers unti April 8, 1966. Further, you did not
actually communicate with us as counsel for Majestic until April
13. At that time , Mr. KJineman had already left for Europe.

Several days later Litvack called OfTenkrantz and told him that
in view of the fact that respondent was about to file a motion to
take Maj estic s deposition, he could see no reason for verifying

the style numbers at that time since it would , in efIect, require

the appearance of Majestic offcials on two separate occasions.
He suggested to OfIenkrantz that the matter of verification of
style numbers should be held in abeyance until a ruling had been
made on the applieation for depositions. Thereafter, on April 21
1966 , counsel for :Iajestic moved for a protective order with re-
spect to Tables I and III the examiner having in the meantime,

at their request , directed that the turnover of the tables be de-
layed pending the filing of such motion. By order dated April

, 1966 , the examiner modified his Prehearing Order No. , by
directing that counsel for respondent not reveal , to anyone , the
contents of Table I pertaining to Maj estic , without prior approvaJ
of the examiner. Thereafter, copies of Tables I and III were

turned over to counsel for respondent by complaint counse1.

COI\CLUSIO

There is no dispute as to the fact that Ronald D. Schwartz , of
complaint counsel's staff , communicated \vith a representative of
the Jaw firm representing :vajestic Specialties , Inc. , a prospective
witness, and informed him that he was turning over copies of
Tables I and III to counsel for respondent pursuant to the ex-

aminer s prehearing order. However , as the Commission held in
the opinion remanding this matter:

Merely contacting a witness to inform him that data he furnished to the

Commission wil be turned over to a respondent'" * " without morc is , of

course , a neutral act not warranting charges of impropriety.

The issue presented on this remand is whether Schwartz went
beyond this mere "neutral act " and "made misstatements to the
witness in question and concealed from it material facts with
the intent of preventing respondent from gaining access to in-
formation to \vhieh it is entitled, " This , in effect, involves a
resolution of two questions , viz , (a) whether Schwartz made any
of the statements or concealed any of the facts set forth in re-

spondent' s motion and (b), if so, whether any of these involved
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material facts" and were made or concealed "with the intent of
preventing respondent from gaining- access to information to
which it is entitled.

The statements attributed to Schwartz which, in the opinion
of the examiner, were most clearly ca1culated to discourage the
witness from eooperating with respondent are those that (a) the

turning over of the tables (I and 
III) to respondent's counsel

wouJd be inimicaJ to Majestic s interests " and (b) this would
not have been necessary "except for a motion or application by
respondent which was granted by the Hearing Examiner" (Re-
spondent' s Motion, p. 10). Such statements by Schwartz were
a11egedly revealed by the witness ' eounseJ , Litvack, in a telephone
conversation with respondent's counsel , Offenkrantz, on April 13
or 14 1966. However , according to Schwartz ' testimony and that
of the two attorneys for the witness to whom he talked , Kilcarr
and Litvack , Schwartz never made any such statements. The
first conversation which Schwartz had regarding the turning over
of the tables was on April 8 and was with Kilcarr only. Sehwartz
in essence , stated lhat he was being required to turn over the
tabJes pursuant to the examiner s prehearing order, and said
nothing as to how said order had come about or what etIect it
would have on the witness (Tr. 3059-3064, 3082, 3088-3091
3098-3100). When Schwartz met with Ki1carr and Litvack in
Washington on April 14, the diseussion related primarily to
whether and when Majestic offcials would be ea11ed to testify,
and as to the desirability of cooperating in the verification of
the other table (Tablc II) which respondent was seeking to check
from Majestic s records (Tr. 2612 , 2618 , 2621 , 2628-2629 , 3065-
3069 3071 3080-3082 3096 3098-3099).

Respondenl' s contention regarding the making of the prejudicial
statements by Schwartz rests on the vicarious admission a11egedly
made by Litvack in a telephone conversation with Otfenkrantz.
Respondent made no claim , in its motion , that Litvack had iden-
tified Schwartz specificany, as the author of the statements , but
rather that Litvack refcned 10 such statements as having ema-

nated from a "source in v\l ashington. " Respondent apparently
assumed that Schwartz was Litvack's Washington "source " be-
cause in the second teJephone conversation between Offenkrantz

and Litvack on April 14 , the latter mentioned that he had met
with Commission counsel that day. However, it is clear from
Otfenkrantz' own testimony concerning the matters which he
discussed with Litvack in their two conversations that the preju-

diciaJ statements which Litvack a11egedly identified as having
emanated from a Washington source , if made at an , were made
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in the first conversation between Offcnkrantz and Litvack on
April 13 (Tr. 3111-3118). Since Litvack had not yet ta1ked to

Schwartz about the matter , it is clear that Litvack' s Washington
source when he talked to Offenkrantz on April 13 wou1d have had
to be Ki1carr , rather than Schwartz. 1n view of the fact that
Litvack had no apparent hesitancy, on the occasion of his second
conversation with Offenkrantz on April 14 , in revealing- that he
had spoken to complaint counsel , it is diffcult to believe that he
would have been unwilling to identify Commission counsel as his
source when he first spoke to Offenkrantz, if such were the fact.

In any event , irrespective of who was Litvack' s iNashington
source , or whether the subject was discussed between Litvack
and Offenkrantz in their firf,t or second telephone conversation
the examiner is satisfIed that neither Sch\vartz, nor any other
Commission attorney, told Kikarr or Litvack that the turning-
over of the tahles would be inimical or prejudieial to Majestie

interests. The credible testimony of both Litvack and Ki1can
corroborates that of Schwartz, that he never made any such
statement to them (T!" 2610 , :3098-3099, 3082). According to
Litvack' s testimony, to the extent that he refened to the preju-
dicial consequences of the turnover of l'ecords in his conversa-
tion with Offenkl'antz , he ,vas expressll1g his own opinion , and
was not reporting any statement made by his informant (Tr.
2610). Offenkrantz conceded in his own testimony that, aftel'

hearing Litvack testify, he was "not sure" whether , what Litvack
told him concerning the prejudicial consequcnces of the turnover
was expressed as his (Litvack' s) mvn opinion or that of his
informant (Tr. 3114). It is significant that in the letter written
by respondent's counsel to Litvack on April 14 , 1966 , purporting-
to summarize their discussions. there is no reference to the fact
that the statement concerning the prejudicial effect of the turn-
over had emanated from LitVClck's informant, but rather that

you (LitvackJ were apprehensivc as to the prejudice that might
rcsult to your client" from the turnover of the tables (emphasis
supplied). The reason for this apprehension was , as Offenkrantz
own testimony indicates he \vas informed by Litvack , the possi-

bility that if the information became known to disfavored re-
tailers :\ajestic might become the subjer. of treble damage ac-
tions (Tr. 3112). Considerirw the fact that Schwartz was not
dealing with a layman , but with counsel experienced in antitrust
matters , it is contrary to the probabilities inherent in the situation
to say nothing of the credible testimony now in the record , to

believe that S(;hwartz would have had the poor taste to advise
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such counsel what would be the consequences, to their cJient, of

the turnover of the tables.
With respect to the second of the prejudicial statements al-

legedly made by Schwartz , viz, that the tables would not have
been turned over except for a motion or application by respond-

ent, the record likewise fails to establish that he made any such
statement. According to SChlNal'tz ' testimony, he had no occasion

to discuss with Kilcarr the circumstances which led to the ex-

aminer s prehearing order for the turnover of the records (Tr.
3063). KilcalT had no reco1lection of Schwartz saying anything
to him as to why the examiner had ordered the records turned
over (Tr. 3100). Respondent's charge, in this respect, is ap-

parently based on a statement inadvertently made hy Litvack in
his initial discussion with Offenkrantz on April 13 (prior 
Litvack' s talking with Schwartz). Since Litvack had been in-
fOl' med by KilcalT that the tables were to be turned over pursuant
to a prehearing order of the examiner , he assumed that a motion
therefor had been made by respondent and , in his conversation

with Offenkrantz , he used the expression: " I understand a motion
was made. " When Offenkrantz informed him there had been no
motion , Litvack replied: "That is my word. I must have used the
wrong word" (Tl' 2607). While stating that he had gotten the
impression that Litvack' s reference to a motion having been made
was based on information received from his source , Offenkrantz
conceded in his testimony that " I guess I am r8a1l)' reading his
mind" (Tl' 3112). In the opinion of the examiner , Litvack' s state-
ment cannot be ath'ibuted to anything which Schwartz said to
KilcalT OJ' to him and cannot be considered the basis for any
finding that Schwartz made any misstatement of fact regarding
the reason for the examiner s turnover order.

unlike the two statements discussed above, the third and
fourth misstatements attributed to Schwartz by respondent were
not , in themselves, calculated to prejudice the witness against
cooperating with respondent. These are the statements a1legedly
made by Sehwartz that (a) complaint counsel did not intend to
offel' the tables (I and III) in evidence, and (b) they did not
intend to eall offcials of Majestic to testify, but that respondent
did intend to do so. The only basis on whieh such statements
could be considered to have prejudicial overtones is that they
were made in the context of the other two statements 'i. that
at the time such statements -were made Schwartz informed coun-
sel for the witness that he was being compe1led to turn over the
tables because of a motion by respondent , and that the turnover
of the tahles would be prejudicial to the witness ' interests. How-
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ever, as has been found above, the record fails to estabJish that

Schwartz made the latter statements.
Aside from whether the third and fourth statements attributed

to Schwartz are prej udicial or not, the record fails to support
respondent' s position concerning the making of these statements.
According to Offenkrantz ' testimony, the statement by Litvack
(attributed to his Washington " source ), that complaint counsel

did not intend to call Majestic offcials was witnesses , was made
on the occasion of their first telephone conversation on April 13
(Tr. 3111 , 3113). However , as previously found , Litvack had not
yet talked to Schwartz about the turning ovcr of the tables and
other matters incident thereto. Litvack's testimony indicates that
he did state, in his initial conversation with Offcnrantz , that he
understood complaint counsel did not intend to call any witnesses
from Majestic, However , this statement was based on talks which
he had had with Schwartz some months earJier, and not any
discussion of the matter follo\ving the examiner s turnover order.

As previously found , Schwartz had conferred with Majestic s at-

torneys some months earlier regarding the material which Ma-
j estic had turned over to him, At that time he had expressed the
hope that , if some stipulation could be worked out with respond-
ent for offering the material in evidence , it might not be necessary
to call any witnesses from Majestic (Tr. 2610-2614 , 3055-3059,
3084-3088). However , when he talked to Ki1carr on April 8 to
advise him of the order to turn over the tables , Schwartz made
no reference to the subject of whether Majcstic offcials would or
would not be called to testify (Tr. 3062-3063, 3093), At his
meeting with both Ki1can and Litvack on April 14, when thc
latter sought to verify the information received from Offenkrantz
that Majestic offcials would be called , Schwartz did truthfully
inform the witness' attorneys that this was the fact (Tr. 2618

3066, 3096). It is clear , therefore, that Schwartz did not advise

counsel for the witness in any conversation following the ex-

aminer s turnover order that Majestic offcials would not be called

to testify.
As part of the same charge, respondent contends that

Schwartz not merely infOl'med Majestic s counsel that he did

not intend to call any witnesses from the company, but that
respondent intended to do so. Litvack acknowledged that , in

the same conversation in which he told Offenkrantz he under-

stood the Commission did not intend to call any witnesses from
Majestic , he also stated he understood respondent might do so.
This statement was based on the discussions \viih Sch\vartz
previously alluded to , which had taken place some months prior
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to the examiner s turnover order. While Schwartz had stated at
that time that if agreement could be reached on Majestic
records being received in evidence, it would be unnecessary to
calJ any witnesses from the company, he also indicated that
respondent might object to this procedure and that this would
necessitate the calJing of Majestic witnesses (Tr. 2611). The
only reference made by Schwartz to the possibility of respond-
ent' s calling IVfajestic witnesses, after the examiner s turnover
order, was in the meeting with Litvack and Kilcarr on April
14. In connection with a discussion of when the case would be
reached for trial, Schwartz mentioned that there might be some
delay due to respondent's impending motion to take the de-
positions of a number of suppliers, including that of Majestic.
The statement by Schwartz that respondent intended to take
Majestic s deposition was truthfu1. A date for the filing of sueh
a motion had been fixed at the prehearing conference of April
, and such motion was filed soon after Schwartz ' eonversation

with Litvack and Kilcarr.
The record likewise fails to support respondent's position

concerning the last of the a11eged misstatements attributed to
Schwartz, viz, that he did not intend to offer Tables I and III
in evidence. Aside from the fact that there is some question
as to whether Schwartz madc any such statement to Litvack
which the latter relayed to Offenkrantz (Tr. 2611-2612), the
statement , if made, was a truthful one. At the time he talked
to Kilcarr, and later to both Kilcarr and Litvaek, it was not
Schwartz' intent to otIer the tables in evidence. He had earJier
during the prehearing conferences, indicated a desire to offer
the tables as a summary of the voluminous underlying data.
However, since he and counsel for respondent could not agree
on a stipulation for the offering of the tables, complaint counsel

concluded that he had no alternative except to offer the under-
lying documents without the tables. Kilcarr s testimony indicates
that in the meeting on April 14 , Schwartz did inform him and
Litvack that the tables themselves would not be offered in
evidence , in view of the breakdown of negotiations with counsel
for respondent (Tr. 3099-.3100). To the extent that Schwartz
made the statement attributed to him by l' espondent, it was
truthful and nonprejudicial at the time, and in the context in
which , he made it.

The remaining charges of respondent involve the a11eged con-
cealment of facts, rather than the affrmative misstatement of
facts , by Schwartz. The first of the facts alJegedJy concealed by
Schwartz in his conversations with Majestic s attorneys is the



1806 FEDERAL TRADE COMMISSION DECISIONS

fact that two of Maj estic offcials appeared on complaint
counsel' s list of witnesses, and that nanative statements of the
testimony of such witnesses had been supplied to l'espondent
pursuant to the examiner s prehearillg order. Such fact \vas,
admittedly, not revealed to Kilca1' on the first occasion when
Schwartz spoke to him about the turning over of the tables.
However , the failure to reveal this fact was not, in the opinion
of the examiner, the product of any intent on Schwartz' part
to prejudice the witness ag-ainst respondent or to prevent re-
spondent from gaining access to information to \vhich it \vas
entitled. Schwartz telephoned Ki1can on April 8 for the sole
purpose of informing him , in accordance with \vhat he regarded
as an em'1ier commitment to do so, that the examiner had
ordered him to turn OV8r to counsel for l'cspondent certain infol'
mation obtained from Majestic. There was no obligation on
Schwartz' part to give Ki1cal'l' an extended account of other
developments in the case. The only basis on which the claimed

concealment could be deemed to have been perpetrated with an

untoward motive 'would be if it occul'red in connection with
respondent' s concomitant charge, that Schwartz falsely stated
to Majestic s attorneys that he did not intcnd to ca11 any of
the company s offcials to testify. However, as above found, no
such statement ,vas made by Sch\val'tz at 01' aftcl' the time he
advised the attorneys about the examiner s turnover order.

The second of the facts allegedly conce::l1ed from the witness
counsel is the fact that complaint counsel would have been
wiiing to turn over thc tables (I and III) if counsel for re-

spondent had agreed to stipulate to their accmac\'. This fact
was , admittedly, not disclosed to counsel for the witness. How-
ever , it is the opinion of the examiner that the failure to reveal
this fact could not possibly have been prejudicial , unless it
occurred in the context of the basic misstatements charged 
respondent , \'iz, that Sehwartz stated he was being compe11ed
to turn over the tables as a result of respondent's motion , and
that this would be harmful to Majestic s interests. As previously
found, the record fails to establish that these misstatements were
made. The only other basis on which the faiJul'e to reveal the
fact under discussion could be deemed prejudicial is that 
tends to prove Schv-,rartz \vas not in good faith in informing

respondent of the turnover order , since he had been willng
earlier to turn over the tables voluntarily. Hov,rever, the ex-
aminer docs not consider the 1\\'0 actions inconsistent. It does
not fol1ow that if it had been possible to stipulate to the ac-
curacy of the tables , Schwartz would not have sought to protect
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the confidentiality of the information before turning it over, or
would not have felt obliged to inform Majestic prior to the
turnover. It may be noted, in this connection, that counsel for

Majestic were aware that ultimately the data turned over to the
Commission would be offered jn evidence, but they felt that
arrangements could be made , at an appropriate time, to protect

its confidentiality (Tr. 2614-2615). It is the conclusion of the
examiner that Schwartz ' fai1ure to reveal his earlier willingnes
to turD over the tables was not the result of any intent to prevent
respondent from obtaining needed information or of prej udicing
the witness against it.

The final charge of omission is that Schwartz failed to reveal
that no motion had been made by respondent for the turnover
of the tables, and that respondent's counsel had agreed to treat
the tables in confidence. This charge is, in part, a duplication
of the charge that Schwartz falsely stated that the tables would
not have been turned over " except fol' a motion or applieation
by respondent. " As heretofOl.e found , the record fails to estab-
lish that Schwartz made any such statement. Not having sug-
gested in any way that respondent was responsible for the
examiner s order , Schvvul'tz was not , in the opinion of the
examjnel' , under any obligation to affrmatively reveal that re-
spondent had not moved 01' applied for the tUl'llOVC1' order. His
failure to do so cannot, under the circumstances, be deemed to
have been done with the intent of J1lejudicing the witness
against respondent or of Pl'cventing it from obtaining necessary
information.

With regard to the claim that Schwartz should have revealed

that respondent had agreed to treat the tables in confidence,
it is the opinion of the eXRminer that he vvas undcr no obliga-
tion , \vhen he initially contacted Kilcarr, to discuss wHh him
the terms of the examiner s pI'eheal'ing order, including thc
provision for the confidential treatment of the records. However
it was Schwartz ' testimony that he did , in fact, advise counsel
for the witness of this provision (Tr. 3073). Whether Schwartz
did or did not do this at the time of his initial contact with
the witness ' attorneys , it is c1ear that when he met with both
attorneys on the second occasion , they were \vell avvare of the
fact that there was a restricti\'e provision in the or dcI'. Howeyer
jt was thejr view Ulat t.his JJroyision did not suffciently protect
thejr client since it permitted disclosure of the information to
respondent by its counsel , under stated circumstances (1'1' 3117).
Accordingly, they moved soon thcreafter fol' a more l'estI. jctive
protective order. It is the opinion of the examiner that, to the



1808 FEDERAL TRADE COMMISSION DECISIO

extent Schwartz may have faiJed to promptly disclose respond-
ent' s counsel's undertaking to maintain the confidentiality of the
tahJes, it was not with any intent to prejudice the witness
ag-ainst respondent, or to prevent it from coopcrating with
respondent.

In the foreg-oing discussion the examiner has not considered
directly, the question of what prejudice eould have resulted to
respondent from Sch\vartz ' communication wHh Majestic s coun-
sel. It is basic to respondent's motion that the statements and
acts of concealment by Schwartz were prej udieial to it. The
only prejudice which is specificaJiy referred to by it is that, as
a result of Schwartz ' conduct

, "

our efforts to verify information
furnished by the Commission have been thwarted " i. , the
checking of the C01Tectne s of the style numbers in the Table
II pertaining to Majestic (letter of April 14 to counsel for
Majestic). While there is some sugg-estion in the motion that
respondent may have been prevented from obtaining othel' in-
formation necessary to its defense , there is no indication of what
othcr information respondent sought and \vas unable to obtain
as a result of the communication from Schwartz.

Insofar as the verification of the style numbers in the Table
II' s is concerned , the prejudice , if there ,vas any, \vas experienced
principal1y by complaint counsel since , as a result of respondent'
inability to verify the style numbers, complaint counsel \vas
pl'ecluded from offering the Majestic tables in evidence with
style numbcrs. Since complaint counsel was a major beneficiary
of respondent's eflort to verify the style numbers, it is diffcult
for the examiner to believe that Schwartz would have under-
taken to state or cancea1 facts from 11a.icstic s counsel for the
pm pose of prejudicing the latter ag-ainst cooperating- with re-
spondent' s counsel. The credible testimony establishes that he
not merely did nothing- to prevent cooperation, but that he
actively urged that the witness cooperate in the verification of
style numbers (Tl'. 2621 , 3082 , 3099).

Thc examincr is satisfied that thc delay in the verification
of the tabJes was not the result of anything which Schwartz
said or failed to say in communicating with the witness ' at-

torneys. The initial delay occurred because , as indicated in thc
letter of the witness' attorney datcd April 15 , counsel fOl re-
spondent had waited to communicate with the witness until the
eve of the departurc for Europe of the ofJcial fami1iar with the
matter. The lateI' decision by counsel for Majestic to hoJd up
the verification \vas due to thc immenent filing of rcspondent'
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motion for depositions and the desire of counsel to avoid 

duplication of appearances by his client.
According to the tcstimony of Majestic s attorney, there was

no connection between anything that Schwartz said, and the

decision to hold up verification of the tables. The two were
completely unrelated (Tr. 2626). Respondent's counsel was

principal1y concerned with verifying the tables, so that he could

comply with the examiner s order that this effort be completed

by April 15 , 1966. However , counsel for the witness were pri-
marily concerned with protecting their client from a possible
treble damage suit, and so advised respondent's counsel at the
time (Tr. 3112). The verification of the tables was a matter of
smal1 moment to them. The examiner is satisfIed that there was
no causal connection between the delay in the verification of the
tables , and anything which Schwartz said or failed to say to
counsel for the witness.

It is the conclusion and finding of the examiner that the
record fails to establish that Ronald D. Schwartz , 01' any other
member of complaint counsel' s staff , made any misstatements
or concealed any facts of the nature set forth in respondent'

motion, or any similar statements or material facts, with the
intent of preventing respondent from gaining access to informa
tion to which it was entitled in the files of Majestic Specialties
Inc. ; and further, that the record fails to establish that the
communication by complaint counsel with counsel for IVlajestic
prevented respondent from obtaining information which it sought
and to which it was entitled.

RECOMME1\DATIO:\

It is recommended that the Commission take no further ac-

tion in this matter and consider it closed. insofar as the issues
raised by respondent' s motion to suspend or bar complaint counsel
from fmther participation in this proceeding.

The hearing examiner s consideration of this matter having

been completed , it is hereby certified baek to the Commission
for consideration and appropriate action by it.

THE SEEBURG CORPOHATJON

Docket 80' 8":. OrdeT (wd ()7Jiu1rJ' Oct. 196U

Order denying respondent' s request for the production of certain Commis-
sion documents and for the opportunity to present briefs and oral
argument thereon.
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OPINION OF THE COMMISSION

This matter is before the Commission on the hearing ex-

aminer s certification of l'€spondenfs motion for production of
Commission documents pursuant to 11 of the Commission

Rules, with a recommendation that it be denied. The motion
was certified to the Commission on the ground that the request
should be treated as an application for confidential information
from the Commmission s files under 1.134 of the Rules. It should
be noted at the outset that respondent has apparently had fu11

disclosure of complaint counsel' s case , both with respect to the
witnesses to be utilized, the documents to be introduced, the

underlying data supporting such exhibits , and the theory of the
case. There is evidently no suggestion that complaint counsel

wil, in his presentation of the case, rely on the data included
in the speeifications of respondent's motion for production now

under consideration.
In issue before the Commission, according to the examiner

certification, are the fo11owing documents specified in respond-
ent' s motion for production:

3. Any documents showing' the amount and manner of sales of bottle
and can vending machines to the follo'\ving listed classes of hottlers, in-

cluding, but not limited to, any special policies, problems , and selling or
other techniques applicable to such classes of bottlers:

(a) Bottlers of Coca-Cola , whether indepC1 dent or o"\vned by The Coca-
Cola Company;

(b) Bottlers of Pepsi-Cola , \.vhether independent or owned by Pepsi-
Cola Co. , Inc.

(c) Bottlers of Royal CrO\V11 Ccla , whether independent or oWEed by
the Royal Crown Cola Company;

(d) Bottlers of Seven-Up, .whether independent or owned by Seven-
syrup manufacturers;

(e) Bottlers of Dr. Pepper, whether independent or o\vned by the Dr.

Pepper Company;
(f) BoUlers of Canada Dry, \vhether independent or owned by the Canada

Dry Corporation;
(g) Bottlers of other soft drinks, whether independent or owned by

soft drink syrup manufacturers.
4. Any documents which are, or which mention , refer, relate to , or show

correspondence , reports of meetings, meetings , negotiations , engineering
tests , or other contacts between ::my manufacturer of vending machines
and any manufacturer of soft drink syrup in connection with the approval
or acceptance of the vcnding machine manufacturer s products fo!' sale
to bottlers of soft drinks.

5. Any documents obtained from any manufacturer of soft drink syrup,
including, but not limited to , the firms liste(l in specifications 3(a)- (f),
which are , or which mention , refer , relate to , or show:
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(a) Laboratory or engineering procedures used by any such manufacturer
in the testing or acceptance of bottle or can vending machines;

(b) Laboratory, engineering or other reports (including summaries there
of) on the testing or acceptance of bottle or can vending machines by
such manufacturers;

(c) Negotiations, meetings, correspondence, or any other contacts be-

tween such soft drink syrup manufacturer and any manufacturer of bottle
or can vending machines with respect to the testing or acceptance of

said vending machine manufacturer s machines by said soft drink syrup

manufacturer;
(d) Modification and/or resubmission of vending machines by bottle or

can vending machines manufacturers to overcome engineering or technical
problems or objections raised by soft drink syrup manufacturers;

(e) Technical problems encountered in actual operation of bottle or
can vending machines;

(f) Lists of bottle or can vending machines approved or accepted by
any manufacturer of soft drink syrup for sale or recommendation for

sale to its owned ontrolled , or contract bottlers;
(g) Purchase volume of bottle or can vending

particula:r types and models thereof, by soft drink
and/or soft drink bottlers , from particular suppliers;

(h) Any special promotional incentives, offered
manufacturers in connection \vith the purchase of
machine equipment by soft drink bottlers.

G. Any documents ohtained from any bottler of soft drinks , whether

independent or cornpany owned, or from any association of soft drink
hottlers , \vhich are. or which mention , refer , relate to , or sho\\':

(a) Purchase volume of bottle or can vending machines, including par-

ticular types and models thereof, from particular suppliers;
(b) Identity of suppliers of bottle or can vending machines;
(c) Technical problems encountered in the actual operation of bottle or

can vending machines;
(d) 111centive programs , whether in cooperation with a manufacturer of

bottle or can vending machines or a manufacturer of soft drink syrup, 

connection with the purchas of bottle or can vending machines;
(e) Any meetings , correspondence , conversations, or other contacts be-

tween a bottler and any manufacturer of soft drink syrup pertaining to
or concerning purchase by the bottler or bottle or can vending machines
not approved or accepted by said soft drink syrup manufacturer.

8. Any memoranda or documents in the Commission fi1es relating

to the Commission proceeding denominated Iu the Mntter of The Vendo Co.

FTC Dkt. 6646 (Sept. 6 , 1957) L54 F. C. 253), which will show the
reasons or basis for the Commission s approval of the settlement which
permitted Venda , alleged to have oeen the nation s largest manufacturer

of soft drink vending machines , to retain ownership of Vendorlator Mfg.

Co. , one of Venda s major competitors in this market, where the comhined
sales of ihe merged company wert' alleged to have accounted for over 50
percent of the domestic bottle vending- machine market.

machines, including
syrup manufacturers

by soft drink syrup
bottle or can vending

Respondent asserts, with respect to specifications
, that it requires this information in order to elicit

6 and
evidence
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in support of its theory of the case as to the relevant market

in this Section 7 proceeding and to prepare for the cross-ex-
amination of complaint counsel's witnesses. To make its defensive
showing respondent asserts that it desires to demonstrate " the
separate nature of the Coca-Cola and other bottler markets.

ceording to the examiner , respondent intends to establish that
there was no substantial actual 01' potential competition between
Seeburg and Cavalier, the acquired concern, at the time of the
acquisition.

The examiner states that apart from the contention that the
acquired eoncern was not competing in the aJ1eged relevant
market in whieh Seeburg did business , Jhe purpose of the dis-
covery in question under these specifications is obscure since
the nature of the relevant market, functionaJ1y, which respond-
ent proposes to establish, is not disclosed. The examiner finds
that respondent has not made the prerequisite showing of good

cause necessary under 134. The examiner further holds that
an application for such disclosure should be supported by a
specific indication of relevancy and materiality as to each and
every class of document , supplemented by an explanation of how
such documents would fit into respondent' s pattern of defense
including "the functional" market structure which respondent
beJicyes the evidence may establish.

The examiner, in view of his proximity to the proceeding, is
in a more favorable position than the Commission to judge in
the particular instance the propcl' scope of discovery proceed-

ings. As a result , the Commission will , of necessity, give con-
siderable weight to his analysis of applications for production

of confidential documents from the Commission s files under
Rule 1.13.1. A showing of generalized relevance or possible help-
fulness is not enough. A showing of good cause under 1.134
requires a demonstration of " real or actual need. Vivia,no 1\Ia,ca-
roni Company, Docket o. 8666, Order Ruling on Question
Certified (March 9 1966) (69 F. C. 1104 , 1106). We agree with
the examiner that on the facts presented the showing of need
requisite to the production under the rule has not been made.
In this connection, we note further the examiner s statement
that the respondent has made no attempt, through the deposi-
tion procedures available to it, to document the necessity of
ecuring the data demanded fJ'om the Commission s files.
Much of the data which respondent desires to secure from

the Commission s files is obviously confidential , both in the case
1 rf. TOJJ)J Chnnl'tI GIf7". Inc. Docket ::o /;463 , opinio:l and o)"der di posing of motions.

July 2, 1063 16,i FT. C 2196J.
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of customers of the vending machine manufacturing industry
and competitors of Seeburg, since it relates to sensitive topics
sueh as the marketing strategies, as wel1 as the technical
marketing and purchasing experiences and plans of such cus-
tomers and competitors, Sensitive information of this nature
should not be released by the Commission from its confidential
fies without compelling need, Disclosing information from the

Commission s confidential files under a lesser standard would
necessarily engender resistance on the part of companies and
individuals cooperating in Commission industry investigations.
It would be likely to seriously retard voluntary complianee with
the Commission s efforts to obtain the data which it needs in
industry inquiries. Obviously, the cooperation which the Com-
mission has reeeived in the past from business depends in large
part on the confidence of industry that eonfidential data sub-
mitted to this Agency wi1 not be released in an adjudicative
proceeding unless specific and concrete need therefor has been
shown.
The Commission , at this timc , is not ful1y informed as to the

measures respondent has taken or intends to take to secure the
information requested in specifications 3-6 directly from the
third parties involved un de)' the procedures set forth in SS 3.
and 3. 17 of the Rules. At this time no determination can be
made that such data is unavailable to respondent under these
procedures. vVherevel' sensitive data relating to cllstomers or

competitors of the nature involved in this request is concerned

respondent should utilize the pl'cedUles made available by the
Commission s Rules to secure the data directly from the SOUlce

rather than from the Commission s confidential files. L'nder

these procedures , the third parties from whom information is
sought are , of COUlse , entitled to state their views on the com-
petitive implications of disclosing the information requested and
on the propel' meaSUles for preserving the confidentiality of the
data produced pUlsuant to subpoena where such measures are
appropriate.' In this connnection, it appem's from the hearing
examiner s certification that certain of the data sought in spe-
cifications 3-6 has already been obtained by respondent. Cer-
tainly due process requires no more than that respondent be
able to secure evidence to present its defense. Respondent, of
COUlse , does not have an unqualified right to demand confidential

, If .. party l"cSjJonding to ;"espondent s subpoena states that it would prefer to hRve the
Commission l'dt'ase documen':s already in thi Agency s fi1e wnich it previously furnished in
ordcl' to save itse f tht' trou1,Je of responding to Seebul'g s suh).1oena , then such da.ta may be
released to respondent.
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data from the Commission s files at any particular time or
stage in a proceeding. See The SpeT)'Y CI.nd Hutchinson Com)J"n?!
v. Fedeml Trade Commission CCH Trade Reg. Rep TI 71 800
(S. 1966).
We turn now, specifically, to specification 8 of Seeburg

motion for production , which seeks any memoranda 01' docmnents
in the Commission s files showing the reasons or basis for the
Commission s approval of the settement in The Velldo Co.
Docket No. 6646 , which permitted Venda to retain ownership of
the Vendorlator Mfg. Co. Respondent requests these files on the
ground that the doeumentation sought may contain material
necessary to adequately cross-examine complaint counsel's
witnesses from the Vendo Company Has to the realities of com-

petition in the industry, ilustrated by Vendo s attempt to di-
versify by acquiring V endol'ator. " In addition, Seebul'g asserts

the requested documents may also support respondent's defen-
sive showing as to the separate nature of the Coca-CoJa and trade

bottler markets." On both counts respondent's showing of need
is so conjeetural that it necessarily fails to meet the prcrequisites
for release of confidential information under S 1.134 of the
Rules.

Insofar as the demand encompasses internal memoranda of
the Commission in an attempt to probe its mental processes in
deciding to accept the consent settement in Venda these are

clearly not a propel' snbject of discovery. The fact that intra-
agency memol'mdft of this kind come within the exemption of

3(e) (5) of the Fl'eedom of Information Act has already been
considered in connection with respondent's motion to vacate.
That discussion also applies to this issue as well.
Respondent contends that the pl'cedmes for application to

the Commission undel' S 1.134 of the Rules for the release of

confidential information from the Commission s fies are inap-

plicable hel' , on the gl'und that the examiner has the power

to order the production of the documents in question under 

11 without reference to the Commission. Seeburg relies on the
clause in 1.133 (a) exempting flom the procedures for the

" C1' AmcTIca!l HTrI/;C Shoe Cmnpa?!Jj ScllrllJ!. 1965 Trade Cases il.575 (D. Del. 19(15).
, '11", eunsent onler in (11IE tiOl \\a lIer. mo:'c tban nine yeal's ago , on Septembcr 5

1857 . See The Vend,. COHljJlllI!i. 5. G. 53 (H)57)

" (;rfll)(' T MfllIlI,frrcll'Till(j C01JJJrrI!Jj, lilc.. Doc;,et ::o. 8038 , On1",!" Ruling on Questions
C"I, t;fier! by t11C E"anJincJ' and He.'))nndent ' Appeal From Hcaling Examiner s Ruling,

Deeembcl ;.), 1%. !()S F, C. 1233 ii. H. Mncij Co. , lnc., Docket No. SG50 , OrrJer Ruling

on ( lle i()Jls Certified alld Den,.-ing Motion To Strike CE'rtif. cation, September 30 , 19G5
163 :r. C. 1179. Cf, Modern !1r!rhctln q S"Tt'icc /;(". Do"k"t ::o. 371':1, Onler Ruling on
Question CeJ, tified, ,)nnuarv 7, 1%1; 1,,9 r, C. 10,,1. See also Coro, Inc. v. Fer/ern I 'Trade
Commi,"sion. 33S . 2\1 140 (lst Cir. 19(4), fTt, denit,tJ, 380 U. S. 0.)4 (1965).
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release of confidential information under 1.134 those docu-

ments whose "use may become necessary in connection with
adjudicative proceedings. " The fact is that the Commission has
already ruled on the scope of the exception in 1.133 on whieh
respondent relies. In Viviano Mncnroni ComlJany, Docket No.
8666 , Order Ruling on Question Certified (March 9, 1966) (69

C. 1104 110(5), the Commission stated:

* * '" The exception in pertinent part relates to material and informaticn
which may be necessary for use in connection with an adjudicative pro-
ceeding and this , in general, includes that which complaint counsel must
use in the presentation of his case and other vital documents such as

Jencks type statements. * '" * It is not a general authorization for pretrial
discovery bypassing the Commission s requirements in S 1.134 governing
the release of confidential data. * '" * 0

There is no question here, as respondent states, of 11 not

meaning what it says if this construction of the Ru1es is fol-
lowed. Obviously, on their face 1.133 , 1.134 and 3.11 are
expressly related by the terms of 1.133. The ru1es must be
read together and the construction given 1.133 is a reasonable

one, doing no violence to the provisions of 11. Respondent'
argument that this construction of the Rules requires it to
resort to procedures not published in the Federal Register and
therefore violates Section 3(a) of the Administrative Procedure
Act is without merit.

Seeburg further asserts that Sections 6(a). 7(a), and 12
compel the production of the documents which it seeks pursuant
to 11 of the Commission s Ru1es. Otherwise, respondent
argues, its right under Section 6 (a) to be represented and
advised hy counsel woulrl be reduced to an empty formality if
complaint counsel, in an adjudicative proceeding, were accorded
a preferred position in their discovery and pretrail pl'€paration
by the Commission s interpretation of 11. With respect to
Section 7 (a) 's direction that adjudieative proceedings be con-
ducted in an impartial manner, respondent similarly argues
that this provision would be frustrated if it is not granted the

pretrial discovery which it seeks. Respondent, in addition, relies
on Section 12's guarantee that al1 requirements 01' privi1eges
relating to evidence and procedures shal1 apply equal1y to agen-

cies and persons.
Contentions similar to those advanced by Seeburg were passed

on by the District Court for the Southern District of ""ew York
in The SlJerr!) and Hutchhlson Co. v. Pederul Trade Commission

"See also l)Jlrr-Stnt Builders, f,.c- Docket No. 8624 , Order and Opinion Directing Remand
April 22 , 1906 169 F' C, 1152.J.



1816 FEDERAL TRADE COMMISSIOX DECISIO:\S

supm when the court considered claims that the Commission
denial of motions under S 3.11 of the Rules for discovery con-

travened statutory rights guaranteeing access to material evi-
dence under Sections 7(c) and 12 of the Administrative Pro-

cedure Act' The court ruled:
I cannot agree. Section 7(c) provides simpJy that Hevery party shan

have the right to present his case or defense by oral or documentary

evidence, to submit rebuital evidence, and to conduct such cross-examina-
tion as may be required for a full and true disclosure of the facts. " These
rights certainly do not extend to an unJimited privilege to examine all the
Commission s files , which in essence is what Sperry seeks. As previol1s1y
pointed out there has been no showing here that Sperry \vill be denied any
rights to present its defense and this court is in no position to find that

Sperry is likely to be deprived of essential material at what .will un-
doubtedly be a lengthy hearing yet to be commenced.

Section 12 adds little to Sperry s argument. This provision states that
except (/8 othenvise requ.i1':d by 1(/1/), all requirements or privileges re-

lating to evidence or procedure 0011811 appJy equally to agencies and persons.

(Emphasis added. ) By no means can it. bf' said that the Commission has
plainly flouted this open-ended legislative direction. CCH Trade Reg.
Rep. ': 71 800 su.pra at R2 703.

That holding is applicable here. Seeburg, as we have noted
already, is not foreclosed from seeking- the evidence which 
seeks pursuant either to S 3. 10 or S 3. 17 or even to again seek
this data from the Commission files if it can meet the
standard of necessity outlined in this and previous decisions.
The court , in Sperry and Hntch1:nson clearly held that a re-

spondent does not have the right, as wc noted above, to con-
fidential data from the Commission s files at any particular time
or stage in the Commission s PI'oceeding as long as there is
" reasonable opportunity at future stages of the proceeding to

adduce the evidence it needs.
Sig-niflcantly, the district comt characterized the requirement

of Section 12 that a11 requirements or privileges relating to
evidence or procedures sha11 apply equa11y to agencies and
persons as an "open-ended 1egislative direction. " In short, while
it has the duty of insuring that Seeburg has the opportunity to
securc and present its evidencc , the Commission can make pro-
vision that this is done jn a manner consistent to the greatest
extent possibJe with the protection of confidential sensitive
business data in the Commission s files. As the court stated:

Such "equal" rights of access to evidence as Sperry may have under
this provision are by lIO means unqualified. As thr; statute indicates these

, Although !'csponr.cnt hCJ" rclics on Section fi (a) and 7 (a), as weil as 12 , lOf :hp Admini-
stl'ativ., IO rocedure Act , its contentions are not materiaJly different from those ruled upon by
the court.
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rights are plainly subject to the protections against disclosure of eonfid

tial information required by the Commission s rules. . . .
:.101'eoeve1' , even assuming there is a statutory right of "equal" access

to evidence, it could scarcely be said to require such access at any particular
time or at any particular stage in the proceeding. Nor would it
include access to any evidence which is not shovnl to be necessary to the

defense. There is no showing here that access to any such material
will necessarily be denied in this adjudicative proceeding. CCH Trade Reg.
Rep. ,- 71 800 supra at 82 703.

Finany, the Commission does not construe 1.133 "as a
blanket of secrecy for an documents in (complaintJ counsel's
possession. " The fact of the matter is that 1.133 and 134
do not constitute an impenetrable barrier to the Commission

confidential files, but merely require , as we have stated here
and in other cases, that documents in the confidential category
should not be released without a showing of necessity on the
part of a respondent engaged in putting on his defense. This

is by no means an insuperable barrier. The Freedom of Informa-
tion Act of 1966 does not indicate that the Commission should
abandon the standard of necessity in the case of discovery pro-
ceedings involving application for confidential documents from
the Commission s files. In fact , the provisions of the Act indicate
to the contrary. The Act does not concern itself with discovery
procedures applicable to adjudicative proceedings. It does con-

eern itself with enlarging the aeeess of the publie and in clarify-
ing the right of the public to documents in administrative files.
However , Section 3 (e) of the Act provides expressly that docu-
ments in the categories enumerated therein shan be exempt from
the provisions of the Act. In this connection, Section 3(e) (4)

exempts from the provisions of the Act trade secrets and com-
mercial or financial information obtajned from any persons and
privileged or confidential ' while Section 3(e) (7) exempts in-
vestigatory files compiled for law enforcement purposes except
to the extent available by law to a private party. ' Certainly,
while these exemptions do not exclude doeuments in this cate-

S "Exemption No. 4 is for ' trade secl'et and commerciaJ or financial information ubtuined
from allY person and privileged or confidential.' This exception is neCl'SSRl'y to protect the
confidentiality of information which j obtained by the Government through Questionnaires
or other inquiries. but which would customarily not be relPascd to the public by the person
from whom it was obtained. This would include business sales statistics , inventories

cU!;tOTIl€l" lists, and manufactul"ing processes. *" S. Rep. No. 813 , 89th Cong" 1st Sess.
9 (1965).

7. Inv€8tigatory files compiled for law eniol'cement purposes except to the extent
flvailable by law to a private party; This exemption covers investigatory nics related to
enforcement of all kinds of laws , labor and securities laws as weJl as criminal Jaws, This
wuuld include files prepared in connection with related Government litigation and adjudica-
tive proceedings. S. 1160 is not intended to give a private party indirectly any earlier or
greater access to investigatory files than he would bave directly in such litigation or pro-
ceedinRS " R. R. Rep. )Jo. 1497. SSth Cong. , :Cd Sess. 11 (1966).
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gory from discovery proceedings when a proper request is made
they clearly indieate that it was not the intent of Congress to
change with this legislation the standards whereunder discovery
would be required with respect to such documents. In short, in
the case of discovery proceedings relating to confidential infor-
mation from the Commission s files coming within the exemp-
tions of Section 3(e) of the Act , the test is sti1 one of a showing
of necessity, which has not been met in this instance.

Since the Commission is adequately informed of the issues
raised by respondent's motion for production , the request for the
opportunity to present briefs and oral argument will be denied.
The motion for production is denied for the reasons set forth
above.

Commissioner Elman concurred in the result,

ORDER RULII\G ON HEARING EXAMINER S CERTIFICATION

epon consideration of respondent' s motion for production of
documents certified by the examiner and its request that briefs
and oral argument be scheduled on this motion , the Commission
for the reasons stated in the accompanying opinion, has de-
termined that the motion for production of documents and the

request for the scheduling of briefs and oml argument should
be denied. Aeeordingly,

It is O1'de1"ed That j'espondent' s motion for the production
of documents be , and it hereby is , denied.

It is further ordered That the request for the scheduling of

briefs and oral argument on respondent's motion for the pro-
duction of documents be, and it hel' eby is , denied.

Commissioner Elman concurring in the result.

THE SEEBURG CORPORATIO?-

Docket 8682. OJ"de)" n,ld Opinion , Oct. , 1966

Order denying respondent' s motion to vacate complaint and to file briefs
and present oral argument on the issue of whether the Commission

consent order procedure violates the Administrative Procedure Act.

OPI:'ION OF THE COM IISSIO"

This matter is before the Commission on respondent' s motion
to vacate the complaint , certified by the hearing examiner with
a recommendation that it be denied. In essence, respondent'

1 Resp()nden . in a separate motion to the Commission , ()ppo ed by complaint counsel, re-
quc ts ip"vf' lo fiJp a brief and pre ent oral argument in support of its motion to vacflte
the compJaint. Secb\;!'g- subseo.:1"ntly requested the Commis i()n to cor.solidate the motion to
vacate the l'omp,air. t with the examiner s certification of ,."spondpnt s motion for the P1"
duction of certain rlocuments from the Commission s files for bl;,,:ing Ilnd and anIU1nent.



INTERLOCUTORY ORDERS, ETC. 1819

motion to vacate alleges, in support of its request, that the
Commission s consent order procedure preceding issuance of
complaint violates the Administrative Procedure Act, the
Freedom of Information Act of 1966, and administrative due
process. Specifically, See burg attacks the Commission s consent
order procedures as deficient on three grounds. It first alleges
that the Commission s Rules of Practice delineating the consent

order procedure, by omitting vital elements of the Commission

actual operations whieh are either unauthorized or unlawful
violate the notice requirement of Section 3 (a) of the Admin-
istrative Procedure Aet, as wen as the Freedom of Information
Act. Secondly, respondent alleges that it has been denied ad-
ministrative due process on the ground that it was not apprised

, and had no opportunity to meet , the ex parte representations
of the staff to the Commission in the course of the consent
order procedure prior to the issuance of complaint. As a result
respondent argues , it ,vas denied a fair hearing and effective
representation by counsel. Thirdly, respondent argues the in-
validity of the Commission s consent order procedure is con-
firmed by the Freedom of Information Act of 1966.

Respondent' s motion to vacate the complaint presents two
threshhold questions: First, do the Commission s Rules comply
with the notice requircment of Section 3 (a) of the Administra-
tive Procedure Act and , secondly, are the Commission s consent
order procedures, prior to the issuance of complaint

, "

adjudica-
tion " as that term is defined by that statute? Or, are consent
settlement procedures, at this stage of the proceeding, as the
Rules contemplatc, simply an exercise of this Agency s admin-
istrative function where ex paTte eontact with the staff is appro-
priate and even desirable

We first turn to the question of whether the Commission
Rules of Practice comply with the notice requirements of Section

3(a) of the Administrative Pl"cedure Act. Respondent's eon ten-
tions on the question of whether it had an adequate hearing and
whether the consent order procedures permit improper com-

mingling of the prosecutorial and adj udicative functions wil be
considered in connection with the issue of whether precomplaint
consent settlement pl'ocedure are properly administrative or
adjudicative functions.

I,espondent contends that Section 3 of the Administrative Pro-
cedure Act has been vioh,ted by the failure of the Commission

Rules to authorize the participation or to define the role of the
Bureau of Restraint of Trade in the consent order procedure.
In this connection , See burg contends:
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. . the Commission s present Rules specifically pinpoint exclusive re-
sponsibility for consent negotiations "\vith the Division of Consent Orders
which has no connection with investigation or 1itigation , as contrasted .with
staff counsel assigned to the Bureau of Restraint of Trade , who are inherent1y
2.dversary advocates predisposed against a proposed respondent whose
conduct they have investigated with an eye toviard 1itigation.

Respondent' s relianee on Section 3 (a) of the Administrative
Procedure Act , whose text is set forth in the margin ' is mis-

placed. A reading of 4 of the Commission s Rules and
its Statement of Organization makes it clear that they ade-
quately delineate the consent order procedure actual1y fol1owed

and authorized the participation of the Bureau of Restraint of
Trade in that process.

In this connection , the Statement of Organization sets forth
the functions of the Division of Consent Orders as fol1ows:

Division of Consent Onle1' This offce sllJJe'rvises the preparation and

execution of agreements submitted to the Commission for the settlement of
cases by the entry of consent orders. (Emphasis supplied.

The term " supervise" to describe the duties of the Division of
Consent Orders is utilized for a purpose, namely, to inform re-
spondent and all others to whom the consent order procedure
applies that it is the duty of the staff members of this Division
to oversee the preparation of agreements looking toward con-

sent settlement by respondent and employees on the Commis-
sion s staff outside the Consent Order Division. The fact that the
Statement of Organization does not specifically name the Bureau
of Restraint of Trade, as such, is immaterial. Obviously, the

Rules contemplate, in any case, that a proposed respondent de-

siring to settle a proceeding- shall negotiate under the consent

settement procedure with those staff members primarily re-
sponsible for the case (in this case , attomeys belonging to the
Bureau of Restraint of Trade), under the supervision of the
Division of Consent Orders. Read together , SS 2. 4 of the Rules
and the Statement of Organization clearly authorize, in the
consent settlement process , participation by the Bureau of Re-

.. (a) n" lcs. EVPl"Y ag-ency shall sepal'at"jy state am! cUl'renCy publish in the Federal

Reg-ister (1) descriptions of its eenhal and fic1d OJ'ganization inrJuding delegf\tions by the
agency of f. md authority am: tile e tablishrd )Jlacr'8 at which . and methods whereby, the

p\lblic may SCC\He information OJ' make wbrn:t!al, or :.equests; (2) 8tatement, of the generll!
course and method by whi(,h its functions al'e channeled and determined , inc uding the
natu!' e and l'eq1Jirements of all formal 0'. inf01' mal Pl'ocedures ?,vailable as well as fon-rs and
ins:l'uetiolls as tll the dCOIW and contents of all papel. . reporb , 01' c;.aminatio!\8; anrl (3)

substantive l'ules adopted as RuthoJ'i:lcd by law Ilnd stat"ments of !Oenera: policy or inter-
pretations fo).mu:atr,d and arlopted by tbe ag€'ncy for the!,uidance of the public, but not
lules adrl!'cRserl to and served upon named pe)'sons in accordance with law, No person shall
in any manner bc rcquired to rCRort to organizatioll Dl' TJl.occdul'c not so pubJishcd.
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straint of Trade or other staff personnel engaged in the investi-
gation or prosecution of the case.

In short, it is clear that the Rules and the Statement of
Organization put respondents on notiee that personnel from the
Division of Consent Orders are not alone involved in the pre-
complaint consent order procedure. The Rules also make it clear
that the final authority for deciding on whether proffered con-
sent agreements should be accepted rests with the Commission
itself. Accordingly, the Rules comply with the requirements of
Section 3 (a) that procedural l ules sha11 describe the organiza-

tion of the agency as we11 as the general course and methods by
which funetions are channeled and where final authority rests
with respect to particular functions-in this case, the consent
order procedure. Section 3(a) does not require that an agency

procedures be set forth in every detail but merely that they be
rea1istically informative to the public":J so that it can intelli-

gently take advantage of the formal and informal procedures of

an age'1ey, which are available.

That it was the legislative intent to set up a standard of
realistic information rather than to require the recitation of a11

the details attendant upon an agency s procedures is evident

from the legislative history. In that connection, the Senate Judi-

ciary Committee print of June 1945 , commenting on agency ob-
j ections to the proposed notice requirement under the AP A
specifica11y stated that if such objections were grounded on the
diffculty of stating the proeedures in detail , the answer to such
objections was that the contemplated provision required only a
statement of the general course and method of agency proced-
ure.

Furthermore, even if it were conceded, for ihe sake of argu-
ment, that Part II of the Commission Rules and the Statement
of Organization do not suffciently apprise respondent of the
particulars of the Bureau of Restraint of Trade s role in the

consent settlement procedure, it is clear on the facts of this

record that respondent , as soon as it initiated the settlement pro-
cedure , had actual notice of the Bureau s role in the precomplaint
settlement proceedings. As respondent itself states in the memor-
andum in support of its motion to vacate , of July 15 , 1966:

All negotiations with representat.ives of the Commission "\VCTe held at the
offices of the Chief of the Division of Mergers of the Bureau of Restraint
of Trade. A ttending the negotiations were the Chief of the Division , Divi-

sion staff counsel , a member of the Division of Consent Orders , as ,veIl

---

3 See Attorney General' s Manual on the AdministJ' ative Procerlul'e Act (1947), p. 21.
.. S. Doc. Ko. 24!i. 79th Cong., 2d Ses.'. 16 (1946).
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as counsel for the respondent. These
pondent' s position , but also alluded to

he made to the Commission by the staff.

In short, it is apparent from respondent' s own statements that
it clearly knew from the inception of the consent settement
proceedings that it would be dealing and negotiating with per-

sonnel of the Bureau of Restraint of Trade and that personnel

of that Bureau would make reeommendations to the Commission
with respect to the consent settement proceedings. Furthermore
respondent knew , from 2 and 3.3 of the Commission s Rules

of Practice, that an adjudicative proceeding in this Agency com-
mences only with the issuance and service of a complaint by
the Commission. Accordingly, respondent was put on notice by

the express wording of the Rules that the prccomplaint sette-
ment procedures are considered by the Commission to be in the
stage preceding the adjudicative phase of the proceeding and

therefore one in which ex parte contact with the staff is proper.
In short, from the beginning of the procedure , Seeburg knew (1)
that the Bureau of Restraint of Trade was to partieipatc in the
proceeding, (2) that the staff would offer comments on respond-
ent' s proposals to the Commission, and (3) that under the Com-

mission s RuJes the precomplaint settJement procedures were

parte nonadjudicative proceedings. Knowing a1l this , respond-
ent nevertheless elected to proceed and only when the case was
not settled to its liking did Seebmg choose to attack the Com-
mission s consent settement procedmes under Part 11 of the
Rules as conflicting with the Administmtive Procedme Act and
the requirements of administrative due process. Accordingly,
respondent' s challenge to the Rules in this instance must clearly
fail in any case , since it had actual notice of the very facts
which it claims were inadequately published. See United Stedes

v. Aarons 310 F. 2d 341 . 347-8 (2d Cir. 1962). In that case

the court explained that the sanction in Section 3(a) for non-

publication does not apply where actual knowledge exists. Con-
struing the Congl'essional intention on this point the court cited

a memorandum of the Department of Justice put into the record
on the floor of the Home during the consideration of this law.
This interpretation of the section is pertinent here.

discussions explored not only re-

the recommendations ultimately to

Section 3(a) provides lhat there shall be publication in the Federal

Register of the rules of the variowi agencies of the Government. The last
sentence of section 3(a) states: no persons shan in any manner be

;, Furthermore, the Commission A" ann "R" lettel' , respectively. notih'illg respondent

of the ir.tent to issue c.omplaint ar. d replying- to l'espondent ;mswel' indicating an interest in
the consent settlement pl'ocedure , routinely idl'ntify connsel respon ibJ. fo)" the trial of the

case. (See AppenniCes A anu B.
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required to resort to organization or procedure not so published. But
this does not mean that a person who has actual notice is not required
to resort to agency organization or procedures jf it has not been
published in the Federal Register. If a person has actu2.1 notice of a rule,
he is bound by it. The only purpose of the requirement for publication
in the Federal Register is to make sure that persons may find the neces-
::ary rules as to organization and procedure if they seek them. It goes
without saying that actual notice is the best of all notices. At most, the
Federal Register gives constructive notice. See 44 D. C. sec. 307." (Foot
note omitted. ) 310 F. 2d at 348."

Furthermore , the challenge to the Commission s complaint in
reliance on the notice provision of Section 3(a) of the Adminis-
trative Procedure Act is dearly inappropriate under any cir-
cumstances. The only penalty in the statute for the failure to
make nobfication pursuant to its provisions is to excuse com-
pliance by outsiders with the requisite procedure. First National
Bank of Smithfield v. Saxon 352 F. 2d 267, 273 (4th Cir. 1965).
See also Kessler v. 326 F. 2d supm note 6 , at 690. Ob-
viously, the penalty provisions in Section 3 (a) give respondent
no standing to sue for dismissal of the complaint on the grounds
relied upon in this instance.

The resolution of respondent's contention that the Commis-
sion s consent order procedures are contrary to the Administra-

tive Procedure Act and constitute a denial of administrative due
process because they deny Seeburg a hearing and effective rep-
resentation of counsel depends primarily on the vaJidity of its
assertion that consent order procedures are "adjudication" with-
in the meaning of that term as it is used in the Administrative
Procedure Act. Essentially, respondent argues in this connec-

tion that the consent settement procedures come within the

definition of "adjudication" as "agency proeess for the formula-
tion of an order" set forth in Section 2(d) of the Administrative
Procedure Act. The same section of the statute defines an order
as " the whole or any part of the final disposition. . . of any
agency proceeding in any matter other than rule making. " In
addition , respondent relies on the fact that Section 5 (b) of the
Administrative Procedure Act , which provides for informal settle-
ment of cases otherwise to be decided on a hearing and record, is
included in that section of the statute dealing with "Adjudication.

The short answer is that the Commission has already con-
sidered and rejected essentially the same contentions in William
H. Rorer, Inc. Docket No. 8599. The Commission, in its inter-
locutory order of March 5 , 1964 (64 F. C. 1446 , 1447J, in that
case, ruling on almost the identical argument , stated;

6 See also KeBsler v. C.. 326 F. 2d 67. , 690 (D. C. Gir. 19(3).
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. Nothing in the Administrative Procedure Act or in the basic princi-
ples of fair procedure precludes the Commission from creating and follow-
ing a procedure for settling disputes without recourse to adjudication.
Consent negotiations are not a stage in adjudication but a means of
f'stabJishing whether adjudication can be avoided altogether. Like investi-
g-ations , consent negotiations are distinct from the adjudicative process
and hence not governed by the standards which control adjudicative pro-
cedure.

The definition of "adjudication" set forth in Section 2(d) of
the APA , on which respondent relies , simply does not apply to
consent settlement neg-otiations prior to the issuance of complaint.
The consent order procedure , which follows the notification to
respondent that this agency contemplates a proposed adjudicative
proceeding, is not a final disposition in any sense. If the pro-

posed respondent elects to do nothing upon such notification or
if negotiations are unsuccessful , no disposition of any kind is
or can be , made. In such an eventuality, the complaint is issued
and served; only then can final disposition be made after trial
or upon default. In no case is there an order or final disposition
made until after the issuance and service of the complaint and
after full opportunity for hearing. Accordingly, since there is

no final disposition prior to the issuance and service of com-

plaint, there is no adj udication within the meaning of the Ad-
ministrative Procedure Act. If a final disposition does result
from consent order negotiations , it does so only upon respondent'
consent. In such cases, the consent agreements customarjly
contain language wherein proposed respondent waives any fur-
ther procedural steps and consents to the issuance of complaint

and final order without further notice. Without such waiver and
consent there can be no final disposition of any proceeding- pur-
suant to the consent order procedures.

The Commission s position on this question is in accordance

with the terms of Section 5(b) of the Administrative Procedure

Act , which provides for sett1ement of disputes by consent. This
section provides:

SEC, 5. Tn every case of adjudication required by statute to be de-
termined on the record after opportunity for an agency hearing,

(b) P1"ocednre. Thc agency shall afford nll interested parties opportunity
for (1) the submission and consideration of fads , arguments, offers of
settlement, or proposals of adjustment where time, the nature of the

'Or. May 13, 1964 , the l."nited States District CoU).t for the District of Columbia , in Civil

Action o. 644- Wilham H. Rorer, Ine, v, Federal Trade Commission dismissed Rorer

motion for preliminary injunction ar.d summary ju(kment, which involved this issue , among
others.
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proceeding, and the public interest permit, and (2) to the extent

parties are unable so to determine any controversy by consent

and decision upon notice and in conformity '\vith sections 7 and 

In short, Section 5(b) provides that administrative agencies shal1

aiiord opportunities for informal settlement and that the hear-
ing procedures specified by the Act in cases where consent settle-
ment procedures have begun , apply only to the extent that the
eases are not settled in this manner. Accordingly, the statute

sanctions informal procedures for settling cases in order to avoid
the complexities of adjudication.

This eonstruction of the plain meaning of the statute is sup-
ported by a reading of the legislative history. In this connec-
tion , the House Report on the bil expressly states, with respeet
to Section 5 (b), that where settlements do not dispose of the
whole case , Sections 7 and 8, as wel1 as Section 5(c), apply.

Significantly, in the light of respondent's arguments implying
that the Commission ex parte contact with the staii was im-
proper in this instance , Seetion 5 (c) provides for the separa-
tion of functions in adjudicative hearings. Accordingly, the con-

clusion is inescapable , both from the text of the Act , the statutory
scheme and the legislative history, that consent settement pro-
cedures under Section 5(b) (1) of the Administrative Procedure
Act are properly ex parte. There is no right to a hearing except

to the extent that the matter cannot be settled by the informal
settement procedures provided by the agency.

In elIect, respondent , in its motion, concedes that the require-

ments for hearings spel1ed out in Sections 5(c), 7 and 8 of the
Administrative Procedure Act do not apply to consent settle-
ment procedures. Kevertheless , respondent claims it has been de-
nied due process because it did not get a hearing, although it does
not spel1 out with any degree of precision the ground rules
under whieh such a hearing should be conducted. " In this con-

that the

hearing,

S H.R. Rep. Ko. 1980 , 79th Cong. , 2d Sess. (1946); S. Doc. 248. supra note 4 , at 262.

., The fact that the Congrcss did not intend to require trial- like proceedings under the
settlement procedures authorized by Section 5 (b) 0) of the Administrative Procedure Act is
made clear by the Senate Judiciary Committee print of June 194.5 on the legislative higtory
of the Administl'ativc Procedure Act , which states in pertinent part:

. . . The statutory reeognition of such informal methods should both strengthen the 8d-

ministJativc 'Ilm and serve to advise private parties that they may legitimately attempt to
dispose of cases at least in part through conferences, agreements, or stipulations. It should

be noted that the precise na u"e of informal PI'ocedurcs is left to development hy the agencies
thf'mselves. " S. Doc. 24 8upra note 4 , at 24.

'" In this connection, respondent states:
And while the detailed hearing requirements in Sections 7 and 8 of the Administrative

ProcedlH' e Ad may be inappropriate to the Commission consent order pr3ctice , the essentials

of due process presupposing fail' and impartial procedures are stiE required far such ' ad-
Judication,' where substantial rights of proposed respondents are vitalJy affected. . . .
(Memorandum in suppart of motion , p. 1,,) In connection with its contention that ex parte

comments by the staff on settlement proposal are improper, respondent does not apparently

rely directly on Section 5(c), (ld. at 19,
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nection , respondent is obviously not entitled to intra-agency com-
ment on its settlement proposals on the ground that this is neces-
sary to afford it a fair hearing since neither the Commission

Rules nor the Administrative Procedure Act, with which those
Rules must comply, require a hearing in precomplaint settlement

procedures.
A related question in this connection is; Is respondent entitled

as it claims , to intra-agency memoranda to the Commission com-
menting on the consent negotiations prior to complaint , on the
ground that withholding such documents would deprive it of
effective representation of counsel? Respondent, of eourse, has
the right to be represented by counse1. It is obvious , however
that the degree to which counsel may participate in representing
a client before the Commission wi1 , of course, vary with the

nature of the proceeding. The real issue involved here is whether
the Commission may informal1y consult with its staff as to
whether a complaint should issue once consent settlement pro-
cedures have begun. Respondent's counsel should not be per-
mitted to inject himself into that procedure under the guise of
rebutting staff representations with respect to the settlement

proceedings. The requirements of Section 6 (a) providing for
representation by counsel in administrative proceedings do not
go that far. 1\01' does Section 6(a) of the Administrative Pro-
cedure Act go so far as to permit respondent to, in effect, secure
by way of discovery, internal communications bearing on the
question of whether complaint should issue , irrespective of wheth-
er the proceeding is in the adjudicative stage or not. The net effect
of respondent's argument is that administrative due process re-
quires that the informal settement procedures should be converted
into a preliminary trial on the Commission s decision to issue com-
plaint. Neither the Administrative Procedure Act nor any other
legislation warrants such a procedure. Respondent' s rights wi1 be
ful1y protected in the adjudicative stage of this proceeding,

which is subject to al1 the safeguards provided by the Adminis-
trative Procedure Act. Furthermore, the Commission s decision

on whether to issue complaint is within its discretion. Preserva-
tion of the integrity of the administrative process precludes an

inquiry into this Agency s mental processes leading up to that

decision,

; G,-lnT M""lIfacl.(rillfJ Company, hlc. (Order Ruling on Quest;'Jns Certified by the Ex-
ami,,,)' and HesjJondent8" App"al From HeariDg E:xaminn" s Ruling, December 13 , 1965 f68

C. 123;;, 124, ), Docket o. ROSS; R. H. ,1111CY Co. , JIIC. (Order HuJing on Qc;estions
Cpl'til;,d and Denying Motion to Strike Cel'tifJca.tion , September 30, 1965 (68 F. C. 117\),

11951). Docket. No. 8650. Cf. Modern Marketing Service, Inc. (Orde!' Ruling on Question
Certified . .January 7 , 1966 f69 F. C. lOri , 1C183J), Docket No. 3783.
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Fina11y, respondent contends that the Commission s eonsent

order procedures violate the letter and spirit of the Freedom of
Information Act of 1966. Although that statute does not, as a
technical matter , eome into effect until July of 1967 , respondent'
arguments thereunder wi11 be considered since the Commission
desires to bring its procedures into line with the requirements
of this Act as quickly as possible. Respondent, under this statute
also asserts that the rules relating to the Commission s consent

order procedures do not adequately give notice of the nature of the
staff participation in the consent settlement procedures , that they
fail to establish criteria for opportunity to make oral presenta-
tions to the Commission " and that they fail to give notice that
the Commission may rely on ex paTte representations by the
staff. As stated above, it is the Commission s view that the
cqnsent order rules satisfy the notice requirements of Section
3(a) of the Administrative Procedure Act now in effect. It is
further our view that the provisions of Section 3(a), as amended
by the Freedom of Information Act , are not markedly different
from the requirements of the statute prior to its amendment. As
the Senate Report on the bi11 '" states , this subsection has fewer
changes from existing law than any other, primarily because
there have been few complaints about omission from the Federal

Register of necessary offcial material and that the complaints

that have been received have been more directed to al1egations
that there has been too much publication rather than too Jitte.
According to the Senate Report, a number of minor changes
have been made in the section to make it "more clear that the
purpose of ine1usion of material in the Federal Register is to

guide the public in determining where and by whom decisions
are made , as well as where they may secure information and
make submittals and requests." Accordingly, under the Freedom
of Information Act , as before , the standard by which procedural
rules must be .i udged is whether they are reaJistical1y informa-
tive to the pubJic of the administrative procedures available. The
Commission s consent order rules for the reasons heretofore stated
meet that test.

Seeburg also apparently reJies on the Freedom of Informa-
tion Act as support for its contention that it is entitled to intra-
agency memoranda eommenting on its settlement proposals to

'" OraJ presentation to the Commission in the COUl'se of consent procedures has only been
Irl"anted under unusual circumstances when in the Commission s jJelief such pl'cscntation
sel"ved the public interest. If the consent settlemcnt proceedings aJ'e to Jemain the flexible
informal p1'ocedures they arc intended to be, the deci8ion on whether to grant permission for

such prc5!Cntation must remain within the Commissio!1 s rliRClction.
1J S. Rep. o. 813 , 89th Cong. , 1st Sess. 6 (1965).
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the Commission. These, however, are internal communications
relating to an administrative matter and clearly are within the
exemptions set forth under Section (e) of the Act, which states
in pertinent part :

(e) Exemptions. The provisions of this section shall not be applicable

to matters that arc. . . (5) inter-agency or intra-agency memorandums
or letters which would not he available by law to a private party in
litigation with the agency. . . .

As already noted, the Commission s precomplaint consent order

procedures' are properly ex pm' te and not in the category of

adj udication. The Freedom of Information Act, of course , has no
bearing whatsoever on the issue of whether the Commission s pre-
complaint consent order procedures are properly ex parte or not.

The only question remaining is whether the staff memoranda
commenting on respondent's consent settlement offers are prop-
erly within Exemption No. 5 to the provisions of the Act. We
hold that the documents in question come squarely within the

scope of this exemption. The Act does not enlarge the discovery
rights of a private party engaged in litigation with the Com-
mission to secure documents of this nature which have hitherto

never been considered as subject to discovery in this Agency

proceedings.
The fact that Congress did not intend to enlarge discovery

rights to encompass internal agency memoranda bearing on the
question of whether the agency should issue complaint is sup-
ported by those passages in the House and Senate reports com-
menting on Exemption o. 5 of the Act. In this connection

the Senate Report states:

Exemption No. 5 relates to " inter-agency or intra-agency memorandums
or letters which would not be avai1able by law to a private party in litiga-
tion with the agency. " It was pointed Qut in the comments of many of the
agencies that it would be impossible to have any frank discussion of legal
Or policy matters in writing if all such writings \vere to be subjected

to public scrutiny. It was argued, and with merit, that effciency of Govern-
ment wouJd be greatly hampered if, with respect to legal and policy
matters , all Government agencies \vere prematurely forced to "operate
in a fishbowl." The committee is convinced of the merits of this general

proposition , but it has attempted to delimit the exception as narrowly as

consistent with effcient Government operation. (S. Rep. No. 813, 89th
Cong. , 1st Sess. 9 (1965).

The House Report makes it equal1y clear that the Act was
not intended to enlarge a litigant's discovery rights to docu-
ments of this nature. It, too, recognizes the merit in the objec-
tion of agency witnesses that a complete exchange of opinions
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within agencies would be impossihle if aU internal communi-
cations were made public , and that "advice from staff assistants
and the exchange of ideas among agency personneJ would not be
completely frank if they were forced to ' operate in a fishbowL'"
The report concludes its consideration of this point with the
fo11owing significant interpretation of this exemption , which is
pertinent here:

. . . This clause is intended to exempt from disclosure this and other
information and records wh( revcr necessary "without, at the same time
permitting indiscriminate administrative secrecy. S. 1160 exempts from
disclosure material "v.:hich would not be available by law to a private
party in litigation \-vith the agency." Thus , any internal memorandums which
\vauld rout?nely be disclosed to a private party through the discovery
process in litigation with the agency would be available to the general
pUfJ!ie, H. R. Rep. No. 1497 , 89th Cong. , 2d Sess. 10 (1966). (Emphasis
supplied. )

As the Assistant Attorney General of the Department 
Justice s Offce of Legal Counsel stated: "If an internal report
proposa1 , analysis, or recommendation is to be worth reading,
it must be a free expression and not confined to matters ' cleared
for publication. ' This is as true in Government as it is in any
other orgardzation. " 11 That reasoning is applicable in full meas-
ure to the documents whieh respondent claims should have been
produced in the course of the precompJaint settlement proced-

ures.
The final matter remaining for decision is the question of

whether respondent shou1d be granted leave to file briefs and
present oral argument in support of its motion to vacate com-

plaint and whether that certiication shouJd be consolidated with
the certification of Seeburg s motion for production of documents
for the scheduling of briefs and oral argument. The Commission
has careful1y examined the pleadings filed before the hearing
examiner in connection with respondent's motion to vacate as
wel1 as respondent's subsequent request direct1y addressed to it
and complaint counsel '8 answer in opposition thereto. As a result
of such review, the Commission is of the opinion that on the
basis of the pleadings now in this record it has suffcient in-
formation on the respective positions of both respondent and
complaint counse1 on the issues raised by the motion to vacate

the comp1aint, and that this matter should be decided without
further deJay. The Commission, therefore , has determined that
,. Statement of No!'bert A, Schlei , Assistant Attorney Gene)' , Office of Les;al Counsel

Department of Justice: Hearings Before the Subcommittee on Adminisnative Practice and
Praeedn!'e of Uw Senate Committee on the Judiciary on S. 1666 , 88th Cong. . 1st Sess. 203
(1963).
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respondent' s motion to vacate the complaint, its request for
leave to file briefs and present oral argument, and the request
that the two certifications of respondent' s motions be consolidated
for briefs and oral argument should be denied. An order to this
effect wilJ issue.

Commissioner Elman concurred in the result.

ApPENDIX A
FEDERAL TRADE COMMISSION

WASHINGTON , D. C.

OFFICE OF THE SECRETARY

Re:
File

You are hereby notified that the Commission has determined
to institute a formal proceeding in the above captioned matter.
A copy of the complaint which the Commission intends to issue,
together with a proposed form of order , is enclosed.

As provided in the Commission s Rules , Part 2-Consent
Order Procedure , you may, within ten days after the service
of this notice, notify the Secretary as to whether or not you arc
interested in having the proceeding disposed of by the entry of
a consent order. If your reply is in the negative , or if no reply
is fied within the time provided , the complaint wi1 be issued and
served forthwith and thereafter adjudicated in regular course.
If your reply is in the affrmative , the files wi1 be referred to the
Division of Consent Orders for further handling in accordance

with established procedure. After the complaint has been issued,
the consent order procedure provided for by Part 2 of the rules

win not be available.
Counsel for the Commission in this matter is
By direction of the Commission.

Is/Joseph W. Shea
Joseph W. Shea

Secretary

Enc1osures:
Copy of complaint the Commission intends to issue and pro-

posed form of order.
Copy of Statute.
Rules of Practice.

otice of Appearance. (2)
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ApPENDIX B
FEDERAL TRADE COMMISSION

WASHINGTON 25

OFFICE OF THE SECRETARY

Re:
FileNo.

The proposed respondent(s) having filed reply on indicating
jnterest in having this matter disposed of by the entry of a
consent order, the files herein have been referred to the Division
of Consent Orders.
The Commission s Rules governing consent order procedure

provide for the submission to the Commission of an agreement

containing a consent order within thirty days after the filing

of such a reply.
Counsel for the Commission wi1 communicate with you with

respect to securing the agreement.
Very truly yours,
Is/Joseph W. Shea
Joseph W. Shea
Secretary.

ORDER RULING ON HEARING EXAMINER S CERTIFICATION

Upon consideration of respondent' s motion to vacate the com-
plaint certified by the examiner, its request that the motion to
vacate be scheduled for briefs and oral argument, and its
request that the motions to vacate the complaint and for produc-
tion be consolidated for briefing and oral argument, the Com-
mission has determined, for the reasons stated in the accom-

panying opinion , that this motion and the requests for the schedul-
ing of briefs and oral argument be denied. Accordingly,

It is ordereel That respondent's motion to vacate the com-

plaint be , and it hereby is , denied.
It ':8 further orelereel That the requests for the scheduling of

briefs and oral argument be, and they hereby are , denied.

Commissioner Elman concurring in the result.

GLADSTO ARC1JNI, INC.

Docket 8664. OTde1' , lv ov. 17, 1966

Order denying respondent' s appeal from the hearing examiner s refusal to

hear an additional witness afier the closing of the record on the
ground that the order in Docket No. 8629, p. 638 herein, required

additional evidence.
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ORDER DENYING PERMISSION TO FILE INTERLOCUTORY ApPEAL

The respondent in this proceeding seeks to appeal from the
hearing examiner s order denying its motion for an additional
hearing and it has fied with the Commission a document which
it designates as an appeal. Complaint counsel has filed a reply
thereto. Under Section 3.20 of the Commission s Rules of Practice
an interloeutory appeal , except as provided in seetions not here
relevant, may be filed only after permission is first obtained
from the Commission. Since respondent has not obtained and re-
eeived such permission , it may not properly appeal to the Com-
mission from the examiner s order. Nevertheless , in the circum-
stances the Commission wil construe the document filed as a
request for permission to file an interlocutory appeal under Sec-
tion 3.20 of Hs Rules and wil make its determination in accord-
ance with the requirements of sueh section. This provides that
permission to file an interlocutory appeal wil not be granted
except in extraordinary circumstances where an immediate de-
cision by the Commission is clearly necessary to prevent detriment
to the public interest.

On October 5, 1966, subsequent to the closing of the record

for the taking of further evidence exeept in accordanee with

the examiner s order of September 29, 1966, authorizing the
parties to present motions for additional hearings, respondent
moved for an additional hearing of one day, to be held in New
York City. Respondent, as a ground for its request, asserted
that the Commission s decision in the recently decided case
of Rabine,. Jontow , Inc. Docket o. 8629 (order issued
September 19, 1966) (p. 638 hereinJ required the submission of
additional evidence. The examiner denied sueh motion , stating

as his reason that respondent failed to state (a) the nature of

the evidence to be adduced and why such evidence was not
offered at the previous defense hearings; (b) the names of the
additional witnesses to be ca1led and a list of the additional
exhibits to be offered, as required by previous orders of the
examiner; and (c) the manner , if any, in which the Rabine,.
& J ontow opinion imposed a burden of proof upon respondent

different from its burden at the time of the hearing.
Respondent, in seeking to appeal to the Commission, makes

no claim that the examiner erred in any way in the proper exer-
cise of his discretion nor does the respondent attempt to ex-
plain or satisfy the deficiencies in its presentation to the exami-
ner, Respondent states only that the additional expert witness
to be ca1led , who is not identified, wil testify " regarding the
manner of granting a1lowances in apparel trades and the ability
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of a competitor to make a determination of the nature and extent
of such allowance

, . . . .

" Respondent's justification for its
request appears to be contained in the following sentence:

Respondent deems that the Rabiner & Jontow decision , which was re-
ceived after the conclusion of the last hearing of this proceeding on
September 27, 1966, would be additional evidence that would aid the
Commission in learning more about the practices in the apparel trades
in order to make a determination of the question whether or not this
respondent was meeting competition in good faith.

We fail to see that it is necessary to hold a further hearing
merely to bring to the Commission s attention to practices in

the apparel trade whieh may be shown in Rabiner Jontow
supra. The Commission, of course , is cognizant of such decision
and respondent is free to argue as to its relevance, if any, to

the instant proceeding.

The hearing examiner has broad discretion in connection with
the conduct of the hearings. No showing whatsoever has been
made here that he was unreasonable or arbitrary in denying the
request for an additional hearing or that he in any way abused
his discretion in this regard. No showing has been made of ex-
traordinary circumstances where an immediate decision by the
Commission is clearly necessary to prevent detriment to the
public interest. In the cireumstanees, respondent's request wi1
be denied. Accordingly,

It is ordered That the request herein presented as an appeal
and treated as a request for permission to file an interlocutory
appeal be , and it hereby is , denied.

Commissioner Elman not concurring.

GENERAL TRANSMISSIOC\S CORPORATIOC\ OF
W ASHIC\GTON ET AL.

Docket 8713. Order , Dec. 1966

Order denying respondents' request for suspension of proceeding until
complaints are issued against its competitors who are engaged in the
same practices with which respondent is charged.

ORDER RULING ON MOTION FOR SUSPENSION OF PROCEEDINGS

CERTIFIED BY THE EXAMINER

The examiner has certified, with the recommendation that 
be denied, respondents' motion for suspension of further pro-

ceedings in this matter unti1 complaints are issued against
certain of its competitors or, in the alternative, for dismissal



1834 FEDERAL TRADE COMMISSION DECISIOKS

of the eomplaint and jn lieu thereof institution of a trade prac-
tice conference proceeding. In support of these requests, respond-
ents, in essence, eontend the husiness practices of respondents
are the same as those used by their competitors, including the
dominant firm in the industry.

In his affdavit attached to respondents ' motion , one of the
individual respondents , WilJiam ,J. Greene, states that the ad-
vertisements of General Transmissions are no different from its
competitors since the representations therein are essentially the
same. The affdavit further alleges , in effects that the perform-
ance of General Transmissions' competitors in connection with
the advertising claims under consideration in this proceeding
was the same as that of respondents. According to the affdavit
the instances which it cites are onJy illustrative of the fact that
the practices chal1enged in the complaint "are common , ordi-

nary, market-wide practiees tised by all competitors in the metro-
poJitan Washington, D. C. area." The affdavit conciudes with
the assertion that competition in the Washington market is
severe. As a result, respondents cJaim that to require General
Transmissions to discontinue the practices alleged JJegal whiJe
its competitors are not similarly restrided would seriously in-
jure them and may force them out of business before the Com-
mission takes action in the case of its rivals.

Subsequent to the examiner s certification, respondents med
a request for leave to present oral ar,Rumcnt and to fie a brief

in support of their motion.
The Commission has determined that the motion shouJd be

denied. A determination of the truth of faJsity of the advertising
claims under consideration here , whether made by respondents
or their competitors , cannot be made on the basis of the ad-
vertisements alone. The actual performance of the advertiser is
necessarily a crucial consideration. As a resuJt, the Commission
is not in a position to pass on the veracity of the advertising

claims eited in the motion to Sl\spend solely on the basis of re-
spondents ' charges. Under these circumstances, the lJublic inter-
est wjl not permii a suspension of this proceeding where the

Commission has stated in the complaint that there is reason to
believe that the Jaw has been violated. If it is respondents
position that Commission proceedings against their competitors
will result in orders to cease and desist , that assumption is pre-
mature and docs not justify suspension of this lJl'oceeding. See
Clinton Watch Com pan!! v. Fedeml Tmde Commission 291 F. 2d
838 (7th Cir. 1961), cert. denied 368 U. S. 952 (1962). Nor is
ihere any evidentiary basis for the inference that respondents
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wil be forced out of business by bringing this case to an expedi-

tious conc1usion.

Respondents ' alternative request, that the Commission insti-
tute a trade practice conference proceeding in lieu of the com-

plaint in this case, wil also be denied. The Commission wi11

consider whether an industrywide proeeeding or other actions
are justified in the light of the representations made by re-
spondents. However , even if a general industrywide inquiry were
instituted , this would not justify "declaring a moratorium on
all enforcement activities " as to past transactions. See Pennan-
ente Cement CompfLny, Docket No. 7939 (1964) (65 F. C. 410) ;
Teu,s Industries, Inc. Docket No. 8656 , and Mississippi Rive?'

F,wl Corpora.tion Docket No. 8657 (Order Denying Motions To
Suspend Complaints , April 14 , 1965) (67 F. C. 1363J.

Fina11y, respondents have made no showing that the public
interest would be served by further delaying this proceeding in
order to grant respondents an opportunity to present oral ar-
gument and file a brief in support of their motion. The Com-
mission, on the basis of the examiner s certification and the
pleadings already on file, has suffcient information to dispose

of the issues raised by respondents ' requests. According1y,
It is ordered That respondents ' request for sllspension of these

proceedings be , and it hereby is , denied.
It is fgrther ordered That T€spondents' request for institution

of a trade practice conferenee proceeding in lieu of the complaint
in this case be, and it hereby is , denied.

It is further ordered That respondents' request for opportun-

ity to present oral argument and to file a brief in support of
their motion to suspend be, and it hereby is , denied.

STATESMAN LIFE INSURANCE COMPA

Docket 8686. OTde1" and Opinion , Dec. , 1966

Order denying respondent' s request for an intra-agency document which
allegedly dismisses a compJaint based on facts similar to those in

the instant case.

DISSENTII\G OPINION

By ELMAN Cmnmissiol1er:

While I am not in favor of opening a11 of the Commission
files to every member of the public who expresses a desire to
examine them, I do not agree that this document should be
withheld from respondent. The Commission has forma11y charged
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respondent with violating the law, and we should not, without
overriding reason, withhold any document from respondent
which could assist in its defense. Jencks v. United Strttes 353

S. 657 , 668-71; Bmdy v. MrtTyZrtnd 373 U. S. 83 , 86- 88; United
States v. AndoZschek 142 F. 2d 503, 506 (2d Cir. 1944). Re-
spondent asserts-and the Commission apparently does not deny

that the subjeet-matter of the requested document is related
to issues raised in the instant proceeding by way of defense.
This eonstitutes "good eause" under our Rules of Practice. In
discovery proceedings it is not necessary for respondent to show
that the document wi11 be introduced in evidenee , but only that
it may aid in preparing its defense. (Associated Merchandising
Cor!). Dkt. 8651 , Order of Sept. 23 , 1965, p. 5 (68 F. C. 1175

1178J. ) Respondent obviously cannot determine the document'
usefulness until after it is inspected; and only respondent is
competent to determine , after examining the document , what use
if any should be made of it.
Like the other members of the Commission , I have not exam-

ined the requested doeument. I have no idea whether it does

or does not contain anything that may be helpful to respondent'

defense. I do not know-and I do not understand that the other
Commissioners know-whether the "public interest considera-
tions" involved in the prior c10sing were the same as or different
from those involved here. Ko1' do I have any basis for determin-

ing whether the Commission s action in the prior matter would
or would not " compel " or even justify, closing or dismissing
this case. One cannot know any of these things unless he exam-
ines the document. We have not done so ourselves; the hearing
examiner has not done so; and the majority does not propose

to let respondent do so. Perhaps after seeing the document, re-
spondent would have no further use for it. But that is something
for respondent, not the Commission or the hearing examiner
to decide. Why should respondent have to take our word for it
that this document could not conceivably aid in its defense? And
how can we give respondent such word without examining the
document 

One thing is clear: As a result of the Commission s ruling

today, the requested document wil never get into the record of
this case. It wi11 continue to gather dust in the Commission
archives , resting undisturbed. Respondent wi1 never know
whether it contains matter that would have been helpful in
making its defense. And neither wil the members of the Com-
mission. Yet it is said, without any examination of the docu-

ment, that it would have no relevance to any issue in this
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case. How can one say this with assurance? This is a Section
5 case , which is now before a hearing examiner and in which
no evidence has yet been taken. Other than the bare pleadings

the Commission has no record before it. Section 5 proceedings
Jike this one , when they ultimately come before the Commission
for final decision , general1y present issues of discretion and Jaw
as wel1 as fact: What representations were made by respondent?
What impressions did they convey to the public " Were they
false or deeeptive in any material respect? Is there need for an
order-or wiJ the public interest be better served by some
other disposition of the matter " If an order is to be entered,
how far should we go in " fencing in" respondent? Has respon-

dent shown an attitude of intransigent defiance of the law, or
has it cooperated with the Commission in good faith? Did it reJy
upon, or did it disregard, informal advice of the Commission

staff in the advertising claims it made? These questions, and
others , may be invoJved in a case like this. ParticuJarJy in
regard to the fashioning of an appropriate remedy, the Com-
mission-like a court of equity-takes a broad range of factors
into consideration. How can one say with certitude, at the pres-

ent early stage of the proceeding, that this document-which
I repeat, none of us has seen-could not possibly be of any heJp

to respondent in preparing its defense here? Even if it were
only the basis of a plea for mercy, I think respondent shouJd

not be denied the opportunity to make whatever use it can of
the document in its defense.

If the Freedom of Information Act of 1966 means anything,
it means that Congress wants a government agency to have

some reason for withholding a relevant document from a re-
spondent in an adjudicative proceeding, other than the mere
fact that it is contained within the agency s "confidential" files.
Respondent' s interest in examining this document is obviously
serious and substantial, and not based on idle curiosity. Its
motion should not be denied without good reason. So far as
appears, making this document available io respondent would
in no way impair administrative effciency. Nor would it involve
ar.y unwarranted disclosure of the Commission s "mental proc-
esses i11 arriving at a disposition of a matter before it"-even
if we assume , as the majority apparently does , that the "mental
processes" of an agency are something that it should not be
required to disclose to the public. I would suppose , however, that
so far as practieablc , an agency shouJd take every opportunity to
satisfy the public that its actions rest on a reasoned and rea-
sonable basis. While it may not be feasible at present for the
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Commission to publish an "opinion" or "decision" in every c1os-
ing matter , this should not mean that the grounds on which we
acted should forever, and in all circumstances, remain secret.
Wherever appropriate, as in this instance, the lid of secrecy
should be lifted-and I do not see how anybody would be harmed
thereby. If anything, it should tend to make agency actions more
responsible.

CONCURRING STATEMENT OF COMMISSIONERS ,TONES AND REILLY

The dissent seems to be arguing that the respondent's motion
should be granted because the Commission has not shown good
cause why the requested document should not be produced. We
do not agree that any such burden is on the Commission in a
discovery request of a respondent. The Commission s rules expli-
citly require that it is the respondent which must show good
cause for the release of memoranda and documents in the Com-
mission files. To establish such good cause respondent must dem-
onstrate at the very least that the document wi1 be relevant to
its defense before any issue can arise as to whether confidentiality
is a proper ground for its nonproduction. We have not reached
this latter issue in this case.

While the dissenting Commissioner makes respondent' s request
here sound like an isolated instance, the maj ority of the Com-
mission is aware of the problems that wi1 arise if a respondent

can show good cause to obtain a document by merely asserting
it is necessary for his defense. It is ludicrous to suggest that

the mere assertion that a document is needed in a defense is
good cause.

The sole basis set forth by respondent in its motion for the
production of the requested internal staff communication to the
Commission is that it sets forth reasons why an investigation
against its predecessor, based on what respondent claims were

identical advertisements, should be c10sed and that this "memo-
randum is obviously relevant to Stateman s position that this
advertising is not deeeptive and that this proceeding is lacking

in public interest" (Respondent's Motion, pp. 4-5). The issue
before us in the instant proceeding relates solely to the question

of whether respondent's advertising claims are or are not de-

ceptive. Any attempt to determine why the Commission c10sed
a prior proceeding would be to put the Commission s internal

administrative decisions on trial rather than respondent' s a11eged

practices and would have no relevance to any issue in this case.
No such inversion of the administrative process is required
either by any law presently in effect or by the Freedom of Infor-



INTERLOCITTORY ORDERS, ETC. 1839

mation Act of 1966. For this
order that the motion for

should be denied.

ORDER DE YI1G PRODUCTION OF DOCUMENT

reason we concur in the maj ority
the production of this document

This matter is before the Commission upon the hearing ex-
aminer certification of respondent's motion of October 21
1906, requesting the production of a confidential document in
the Commission s files.

The specific document requested is identified as "the Com-
mission s closing memorandum in F. C. File )/0. 642 3244
Cosmopolitan Mutual Life InsUlance Company. " , As grounds for
the request respondent refers to the following circumstances;
It asserts that respondent herein , Statesman Life InsUlance Com-
pany, is a successor of the Cosmopolitan Mutual Life Insurance
Company; that before the latter became inactive on December

, 1964 , it (Cosmopolitan) received a letter from the Bureau 
Deceptive Practices requesting certain information in connection

with the investigation in File )/0. 642 8244; that the advertising
materials supplied to the Commission were identical with those
now sct forth in the instant complaint except for the name of
the insurer appearing- on the letter; and that the Commission ad-
vised Cosmopolitan that the matter was closed because the in-
formation developed was not considered sufJcient to justify
further action. Respondent's argument is that the memorandum
referred to is l'elevant to its position that the challenged adver-
tising is not deceptive and that this proceeding is lacking in

public interest.
Under the Commission s Rules respondent must show good

cause for the document requested. ' In an effort to show good
cause, respondent has asserted that it is believed the document
requested would show reasons why the Commission decided not
to proceed in the Cosmopolitan Mutual Life Insurance Company
matter and that such reasons would be relevant to the defense

1 Rt'spondent tat('s that it " understands that in all r1ocketO"d investigation", filICs which are
closed Ii report and recommeJldation of closing is made by the , Cornmission si stafL" Of
course, it does not ),ccessari!y foilo\\ from the fnct :hat a fiJe is closed that the statT so
ecommended.
"R"5IJOTHlent has made i:s request pU1'8Uant to 11 of the Commission s H.ule of J'ractice

find 133(3) of ti,e Commission !; General Pl'oCE'dUJ'E's. Howcv",. , a !'' r,ucst f()l' p,.od:Jction of
confidE'ntial docum"nts in th" fi;"s of th" Cornnli%ion made dUl'iDg the CGUJ'SE' of a heal'iDg is

con idE'red as a requE'st pursuant to * 1.134 d Ow C(Jrnrr. ior. General Pl'ocerl\llps rE'la ing
to the rE'lease of conf:de!,tinJ info!rratioI:. fl, II. .lnG!! 

"- 

Co. , inc. lJoc;,et .1:0. S6ijO \onie:'
issupd SE'ptE'l'lber :30 1%5) 1(5 F. C. 17,) , The 8pcTrij unci jhdchl"80n ComlHIIIY, Dockct No
RC71 (0!'1c!' i su€d April 1, , 19(6) 'G9 r. . 11121. See al!'o thE' discus ion in Vivl'''o
Macaroni C07lpanij, Dockct :!o. R66ii (order issued ?\-1f1J"cr. 1, 1966) 16 ) F. C. 110 J, and

Tlu Seel",rg Corporation, Docket No. 8682 (onln' issued October 25 . tHCe , denyin!l request

for pJ'oduction of document8) lp. 1809 h"l' ein I
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the respondent wishes to make in this ease. Although respondent
has a11eged that there are great similarities in its advertising

and the advertising of Cosmopolitan Mutua1 Life Insurance
Company, it does not fo11ow that the Commission s decision to

close the file in the Cosmopolitan matter would compel the Com-
mission to close or dismiss this case. The parties are different
the circumstances are different and the public interest consid-
erations which perhaps influenced the deeision to close the
earlier file were not the same as those underlying the Commis-
sion s consideration of this case to this date. ' We conclude that
rcspondent has failed to sustain its burden of showing "good
cause" as required by the Commission s Rules.

The Commission is also of the view that intra-agency memo-
randa of the type requested, at least to the extent that such

would consist of the Agency s mental processes in arriving at
a disposition of a matter before it, are not the proper subject
of discovery. United States v. Morgan 313 V. S. 409 , 422 (1941) ;
North American Air Lines v. Civil Aeronautics Board 240 F. 2d

867, 874 (D. C. Cir. 1956), cert. denied 353 U. S. 941; Cora
Inc. v. FedeTrll Tmde Commiss1:on 338 F. 2d 149, 152-153 (1st
Cir. 1964); Gmber Mfl1uljflcturing Company, Inc. Docket No.

80:,8 (order issued December 13 , 1965 , slip opin. , p. 7) (68 F.
1235 , 1240J; Inter-StClte Builders, Inc. Docket No. 8624 (order
issued April 22 , 1966) (69 F. C. 1152J ; R. H. Macy & Co. Inc.
Docket No. 8650 (order issued September 30, 1965) (68 F.
1179J; The Spe1'1Y and Hutchinson Company, Docket No. 8671

(order issued April 15, 1966) (69 F. C. 1112J; and The See-
!Jurg Corpomtian Dockct No. 8682 (order issued October 25
1966 , denying request for production of documents) (p. 1809 here-
in). Nor do we believe , as respondent seems to suggest , that this
is contrary to the policy reflected in the Freedom of Information
Act of 1966 (Public Law 89-487 80 Stat. 250 (1966)), an amend-
ment to the Administrative Procedure Act. See discussion in The
Seeburg Corpomtion Docket No. 8682 (order issued October 25
1966 , denying a motion to vacate complaint , slip opin. , pp. 11-14)
(pp. 1827-1830 hereinJ. Accordingly,
It is onlered That respondent's motion for the production of

Respondent makes no claim that the Commission acted arbitnnily in issuin" the complaint
in thi proceeding whilp c,o ing the file in the p1':o\' mattel" The eal',jt'l' mCittel' was closed
acco,.ding to the letter transmitted to the Cosmopolitan M\.tual Life Insurance Company, on
the basis that the information developed in the inv,, tigatjon was not ('OJl8ideJed suf!ici"nt to
,i\.stify any further action. The Commission . of course , is \"etcd with discretion as tf! whether

0" not it will issup a complaint or (iisjJosr of !I matter by wme other admir, :strative action.
H. H. Manl Co.. Inc., DOl,ket ,No. f;(j50 (oId"l" issued September 30 , 1965 , slip opi71., p. 5)

r68 F. C. 1179 , 1182J, and cages there cited.



INTERLOCUTORY ORDERS , ETC. 1841

a document certified herein by the
it hereby is , denied.

Commissioner Elman dissenting.

hearing examiner be, and

MERCURY LIFE AND HEALTH COMPANY ET AL.

Docket 8704. Order , Dec. n , 1.96

Order denying respondents' motions to extend time

order and for the postponement of the hearings
motion to dismiss to the hearing examiner.

for filing consent

and returning the

ORDER RULING ON MOTIONS CERTIFIED BY THE HEARING EXAMINER

This matter is before the Commission upon thc certification
by the hearing examiner of respondent.s

' "

Motion to Dismiss

Motion to Extend Time for Filing Consent Order " and "Motion
to Postpone Hearing," which motions were filed November 10
1966. These wil be treated sel'iatlln helow.

In their motion to dismiss , respondents assert that rcspondcnt
Mercury Life and Health Company is a nonprofit corporation
and that it is thus not within the ambit of the Federal Trade
Commission Act. Complaint counsel , in his answer to such motion
requests that thc motion be denied for thc reasons (a) that

:Mercury Life and Health Company is a "corporation" under
the definition in Section 4 of the Federal Trade Commission
Act because it is organized to cal'Y on business for the profit
of its members and (b) that it is not a genuine nonprofit corpora-
tion because its operations return revenues to Leonard Hyatt
president and chairman of the board , under the terms of a man-
agement contract between "-11' Hyatt and Mercury Life and
Health Company. The hearing examiner , as to this motion , recom-
mends that in the event the motion to extend time for filing
consent order is denied , the ruling be held in abeyance until a1l

the evidence is received.
An issue raised in an adjudicative matter as to whether or

!lot a company is a corporation within the meaning of Section
4 of the Federal Trade Commission Act is one which can only
be resolved upon the basis of the facts of record. Moreover
since this is here a highly contested issue , it appears to us that

determination probahly should not be made except on
the basis of the whole record after it has been closed for the

reception of evidence. The examiner has discretion to so defer
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the decision. While we concur in the examiner s recommendation
in the matter , we do not believe it is necessary for the Com-
mission to rule directly on respondents' motion. Therefore , as

to the motion to dismiss, the matter is returned to the examiner
for his determination.

Respondents ' next motion certified by the examiner is a mo-
tion to extend time for filing a consent order. In this motion
respondents assert that beeause of al1eged i1ness of individual

respondent Leonard Hyatt, it was impossible for any of the
respondents or their attorneys to avaiJ themselves of the consent

order procedure set forth in Part 2 of the Commission s Rules.

Complaint counsel , in his answer to this motion , while pointing
out that respondents did not give notice of Mr. Hyatt' s i1ness

until October 13, 1966 , and did not indicate a desire to enter
a consent negotiation until October 19, 1966, states that it ap-

pears the public interest would be best served by granting the
motion. The hearing examiner recommends that the motion 
extend time for filing a consent order be granted.

This matter is now hefore the hearing examiner for adjudica-
tion in aecordance with the Commission s Rules of Practiee for
Adjudicative Proceedings. It would be inappropriate for the Com-
mission, at this time, to extend the time for the filing of a
consent order and so in effect to return the matter to its pre-

comp laint posture. The Commission may consider whether or
not it will waive 2.4 (d) of its Rules if and when faced with
that proposition. Thus, the motion , so far as it is merely a

request to extend time for the filing of a consent order , wi1
be denied.

In the third and final motion certified by the examiner, the
respondents move to postpone the hearing on the basis that
Leonard Hyatt, the individual respondent , is reeovering from a
severe and disabling heart condition; that it is medical1y im-

possible for him to appear and participate in any type of legal
proceeding at this time without endangering his health and life;
and that respondents assertedly find it impossible to take part
in the proceeding untij Mr. Hyatt has suffciently recovered
from his il1ness to advise and assist the attorneys representing
the respondents and to testify at the hearings. Complaint counsel
opposes such motion and the hearing examiner recommends that
it be denied.

\ Relevant to this is a p)'ovision in 6(e) of the Commission s RuJes of Practice , which

st:!Les that when a motion to dismiss is made at the c:ose of the evidence off,"red in support
of a omplaint based upon an all€ged fllilul"!' to establish a 1Jrima fade case , the examiner
may. if he so c1ecb. defer ruling- thereon until the cJo e of the case for the reception of

the evidence.
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The same motion was made to the hearing examiner in the
course of the hearings held on October 19 , 1966. At that time
the examiner carefuny considered this issue and expressed his
concern , among other things , that there is no indication at
what time Mr. Hyatt wi1 be available to participate in the
case. He denied the motion but stated that it was with the

understanding that he wou1d subsequently entertain a motion to

strike any and an of the evidence if it appears to be prejudicing
or endangering any of respondents ' rights. We believe he has
made a sound determination in the matter, making adequate
pJ"vision for the protection of the rights of respondents. Thus

we win accept his recommendation thereon and deny the request
for postponement. Accordingly,

It is oTdend That respondents ' motion to extend time for
filing a consent order be , and it hereby is , denied.

It is further o"dered That respondents' motion for postpone-

ment of hearings be , and it hereby is , denied.
It is further ordered That as to the motion

matter be returned to the hearing examiner for
determination thereon.

1843

to dismiss this
his appropriate

DEVCON CORPORA TIO=' ET AL.

Docket C-607. Order and OpinioJi , Dec. , 1.966

Order denying respondents' request to fIe an interlocutory appeal and
returning the case to hearing examiner for the receipt of additional
evidence on the question of the metallic content of respondcr.t
products.

OPINION OF THE COMMISSIOX

By REILLY Commissione'i'
The Commission on Oc1oher 11 , 1963 (63 F. C. 1034), issued

its consent order herein requiring in relevant part that respond-

ents cease and desist from:

1. (a) esing the words " steel" or " aluminum " or any other .word 01"

words denomirnting metallic substances in brand names to designate , de-

scribe or refer to a produc that consists principally of non-metallic in-
gTcdients: P?' ovided, however That if a product contains a metal1ic sub-

stance in somc form , the percentagf' thereof may be stated,

On October 25 , 1965 , the Commission issued its order to show
cause why the October 11 , 1%3, cease and desist ordcr should

not be modified so that the thrust of the order provision is to
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the meta11e properties of the products rather than to their
metallic content and thus in reJevant part shou1d read as folJows:

1. (a) Using the words Usteel" or I' aluminum" or any other word or

words denominating metallic substances in brand names to designate , de-

scribe Or refer to a product which , after application , does not have the

same physical and chemical properties of metal and of any particular metal

represented: Pr01)ided, hOWeVC1" That nothing herein contained shaH pro-

hibit truthful representations in advertising and labeling of the percentage

of content of any metallic substances in such products.

Thereafter , respondents in their answer fi1ed February 21
1966, requested a full evidentiary hearing on the issues raised
by the Commission s order to show cause , and on April 7 , 1966,

the Commission issued an order directing hearings " . . . for
the purpose of receiving evidence in support of and in opposition

to the question whether the public interest requires that the

Commission s order to cease and desist of October 11 , 1963 (63
C. 1034), be a1tered, modified or set aside in accordance

with the Commission s order to show cause dated October 25

1965.
Evidentiary hearings in response to this order of the Com-

mission have been he1d and the record has been closed by the
hearing examiner.

On ='ovember 23 , 1966 , respondents med with the Commis-
sion a Request for Permission to Fi1e Inter1ocutory Appea1 , pur-
suant to S 3.20 of the Commission s Ru1es of Practice , averring
in substance that the hearing examinC) has erroneous1y confined
the scope of the hearing to a consideration of the sing1e issue
whether the products involved herein after application have the
same physieaj properties of meta1 or of a particu1ar meta1. It is
respondents ' contention that the hearing examiner shou1d have
permitted the introduction of evidence on the question of pub1ic

interest , deception and whether a suitabJe remedy other than
excision of trade names should be provided.

Complaint counsel has opposed respondents' request on a

number of procedural and substantive grounds.
In the opinion of the Commission the hearing examiner s inter-

pretation of the Commission s order directing hearings was un-
duly restrictive.

In directing a hearing to determine "

. . . 

whether the pubJic

intcrest requires that the Commission s order of October 11 , 1963
be altered , modified or set aside in accordance with the Commis-
sion s order to show cause" the Commission implicitly charged
the hearing examiner to resolve the centra1 issue , name1y, whether
after application the products have the same physica1 and chemi-
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cal properties of metal , and any subsidiary issues pertinent there-
to.

Speeifically, although the Commission is charged in the first
instance with responsibility for determining public interest, it
is wholly appropriate to entertain any ,evidence proffered by
respondents on the point suggesting that there is none. Mor--

ench COTpoTation v. Fedeml TTade Commission 127 F. 2d

792 (1942).
Similarly, on the question of deception , while it is not neces-

sary that actual deception be proved, rather that the records

show capacity and tendency to deeeive ChaTles of the Ritz Dis-

tTibutoTs COTp. v. Fedend Tmde Commission 143 F. 2d 676

(1944); Goodman v. Fedeml Trade Commission 244 F. 2d 584

(1957), nevertheless, respondents should not for that reason be

prevented from submitting probative evidence tending to negate
capacity to deceive. Finally, the possibility that this proceeding
may result in the excision of valuable trade names , brands or
designations makes it vital1y important that respondents have

an opportunity to submit whatever evidence they have which
they feel demonstrates that excision is not reasonably necessary

to cure whatever deception may inhere in the trade names.
Fedeml Tmde Comm'ission v. Royed Milling, 288 U.S. 212 (1933) ;
Jacob Siegel v. Federal Trade Commission 327 U.S. 608 (1946).

This matter is before the Commission on an application under
Rule 3.20 for permission to file an interlocutory appea1. As noted
above, the record for reception of evidence has been closed. How-
ever , in the interest of effciency and speed , there seems little rea-
son to insist upon the formal requirement of entertaining an inter-
locutory appeal since the issue involved is clear from the applica-
tion.

Accordingly, an appropriate order directing the hearing ex-

aminer to reopen and receive evidence will issue.

ORDER DIRECTIKG FURTHER HEARING AND DENYING REQUEST
FOR PERMISSION TO FILE IKTERLOCUTORY ApPEAL

The Commission on April 7, 1966 , having issued its order di-
recting hearings on the issues raised by its order to show cause
of October 25 , 1965 , in this matter , and
The hearing examiner in the course of said hearings having

nl1ed that the only relevant issue was whether the products in
question after application have the same properties as does metal
or particular metals , and

The respondents on November 23 , 1966 , having filed a Request
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for Permission to File Interlocutory Appeal from said ruling,
averring that other relevant issues which should have been con-
sidered by the hearing examiner are: (1) whether the proceeding
is in the public interest, (2) whether the trade names in question
are in fact deceptive and (3) whether a remedy other than exci-
sion might not be adequate in curing any deception which might
be present, and

The Commission being of the opinion that the public interest
wilJ be best served by ruling now on the issues raised in the
Request for Permission to File Interlocutory Appeal and that
therefore interlocutory appeal is unnecessary,

It is ordered That respondents' Request for Permission to
File Interlocutory Appeal be , and it hereby is , denied.

It is furtheT ordered That the hearing examiner be, and he
hereby is , directed to reopen the record of these proceedings
for receipt of evidence on issues outlined herein and in the ac-

companying opinion.

THE CARL MFG. CO. ET AL.

Docket 868.9. Order rwd Opinion, Dec. , 1.r66

Order granting respondents ' request for extension of time to Jan. 9, 1967

in ,yhich to file an appeal brief.

DISSEXTING OPINION

By ELMAN Commissioner:
The complaint in this case , issued by the Commission on June
, 1966 171 F. C. 1156J, alJeged that the respondent corpora-

tion misled the public by calling itself a manufacturer when
"ctualJy it manufactured none of the merchandise it selJs. At
the hearing, however , complaint counsel-in direct contradiction
to the information given the Commission when it decided to
issue the complaint-eon ceded that respondent does in fact manu-
facture many of the products it sens. Complaint counsel there-
npon moved to amend the complaint to conform to the evidence
and the hearing examiner granted the motion. As amended by
the hearing examiner, the comDlaint alJeged deception of the
public in that "alJ" of the merchandise sold by the respondent

eompany is not manufactured by it. The hearing examiner found
that the evidence supported the alJegations of the amended com-
plaint, and his initial decision , filed November 1 , 1966 , contains

an order prohibiting respondent from using the word "manu-
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facturer" or any similar word as part of its trade name unless
it also diseloses that respondent is a distributor and assembler
of many of the products it se11s.
On November 15, 1966, the corporate and individual respond-

ents fied a notiee of appea1. On December 12, 1966, their
counsel sent the Commission a letter in which respondents offer
to withdraw their appeal , a110wing the initial decision of the
hearing examiner to become the final order of the Commission

if they are a110wed a period of one year to bring themselves

into fu11 compliance with the order. Their counsel states that
it would take my client that length of time to comply with the

order, because of the fact that a new catalog wi1 have to be
compiled , printed, and distributed. My client wi1 definitely com-
ply with the order , but in view of the above , needs the necessary
time to do so.

This request seems to me to be entirely reasonable. In many
cases the Commission has granted similar requests in order 
avoid unnecessary financial hardship. I see no reason to put
respondents to the burden and expense of an appeal in order to
have their request considered. If respondents do no more than
pursue their statutory right of appeal , more than a year wi1
elapse before any final order could be entered in this case. We
would serve the public interest, and not merely respondents , by
accepting their offer and entering a final order immediately,
with compliance to be fui1y completed by December 19m. 

i,eems most unlikely that the course pursued by the Commission
wi11 produce the same result.

ORDER GRAXTING EXTENSION OF TIME TO FILE ApPEAL BRIEF

This matter is before the Commission upon the reeeipt of a
Jetter from respondents ' counsel , filed December 13 , 1966 , herein
treated as a motion, requesting the Commission to delay the
effective date of the Commission s decision in this matter for
a period of one year, with the understanding that in such a
case respondents wi1 withdraw their appea1.

Respondents werc server! with the initial decision on Novem-
her 9, 1966 , on which date the service of the initial decision
was completed, and on November 15, 1966, respondents filed
their notice of intention to appeal. Lnder 22 of the Commis-
sion s Rules of Practice, respondents ' appeal brief was due to
be filed December 9 , 1966, thirty days after completion of the
serviee of the initial decision. Therefore , respondents are already
in default hecause they have failed to file their brief within
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the time prescribed by the Commission s Rules. Section 3.21 (a)
of the Commission s Rules provides , however, that the failure of
an appe1lant to file a brief within the prescribed time sha1l ex-
tend for ten days the period within which the Commission may
by order stay the effective date of the initial decision or place
the case on its own docket for review and so the initial decision
has not yet hecome the decision of the Commission.

Respondents ' counsel professes a degree of unfamiliarity with
the Commission s Rules of Practice and in the circumstances it

appears that the failure to timely file their appeal brief may
have been unintentional. The Commission , therefore , at this time
wil not hold respondents to be in default for failure to file their
appeal brief. Rather, we wi1l treat respondents ' proposal as in
Jmrt a request for an extension of time for the filing of their
appeal brief, and we wil grant sueh extension so as to preserve
for them this opportunity. Also, in the event the Commission
should decide to issue a cease and desist order herein, it wil
then determine whether or not to require compliance or the

filing of reports of compliance therewith for a period of one
year from the date of this order instead of the usual period
of sixty (60) days from the date of the issuance of the cease

and desist order. Accordingly,
!tis ordered That respondents be, and they hereby are

granted an extension of time within which to file their appeal
brief to and including January 9 1967.

Commissioner Elman dissented and has filed a statement.

ERAL TRANSMISSIO S CORPORATIO
OF W ASHI GTON ET AL.

Docket 8713. OTder, Dec. , 1966

Order denying respondents ' request that it be allo\vcd to take depositions and
serve subpoenas duces tecum upon certain of its competitors.

ORDER DENYING REQCEST FOR PERMISSIOJ\ TO FILE
INTERLOCUTORY ApPEAL

This matter is bef01'e the Commission on respondents ' request
for permission to file an interlocutory appeal from the hearing
examiner s order of December 6, 1966, denying respondents
application for orders to take oral depositions of competitors

accompanied by subpoenas d1.tCCS tec1I?n. In support of their re-
quest, respondents cite the Commission s order of December 1

1966 (p. 1833 hereinJ, denying their motion for suspension of pro-
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ceedings or, in the alternative, for dismissal of the complaint
and in lieu thereof the institution of a trade practice conferenee

proceeding. In that motion respondents contended that their
eompetitors were engaging in the same practices whieh are the
subject of the complaint in this proceeding. Respondents claim

that should they be forced to discontinue certain practices while

their competitors are not similarly restrieted, they would be
severely injured and might be forced out of business before the
Commission takes action in the case of their rivals.
The Commission, by its order of December 1, denied the

motion for suspcnsion , noting that it was not able to pass on
the practices of General Transmissions ' competitors on the basis
of respondents' charges alone. It held that the conclusion that
proceedings against respondents ' competitors would result in
cease and desist orders was premature. The Commission further
held there is no evidentiary basis for the inferenec that respond-

ents would be forced out of business by bringing this case to an
expeditious conclusion. For the foregoing reasons, respondents
motion to suspend the proceeding was denied.

On December 5, 1966, respondents filed before the hearing
examiner an application to take depositions from, and for sub-
poenas duces tecum against, certain of their competitors. In
support of this application respondents argued that the evi-
dence to be obtained through these procedures was relevant
since it would show that the practices of respondents ' competi-
tors are the same as those of respondents. In addition , respond-
ents argued that the evidence they seek by the deposition pro-
cedure is the evidence which the Commission, in its order of
December 1 , stated is required to pass on respondents ' motion
to suspend.

The examiner, on December 6, 1966, denied respondents' ap-
plications for depositions and subpoenas on the ground that the
application did not meet with all the requirements of 

of the Rules. The examiner found that the specifications on
respondents ' appJications for subpoenas duces tecum appear to
be unduly burdensome in scope and of doubtful relevance since
the purpose of this proceeding is not to investigate the acts and
practices of respondents ' competitors. The examiner further
stated that his ruling was not to be understood as precluding
the respondents from applying, under 17 of the Rules , for
appropriate subpoenas directen to witnesses whom the respond-
ents intend to present during the further course of the pro-

ceeding. The request for permission to me an interlocutory appeal
from the ruling complained of will be denied. There is no indi-
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cation here that the examiner abused his discretion in making
the ruling complained of.

Respondents rely upon the Commission s order of Deeember 1
1966 , as an invitation for them to produce direct evidence as to
the practices of their competitors. They have misconstrued the
Commission s order. If anything, the language relied upon indi-

catcs that the Commission intends to rely upon its own investi-
gation of the matters a11eged by respondents. The Commission
order of December 1 made it clear that it would take respond-
ents ' a11egations under consideration and take whatever action
is appropriate. This it intends to do.

Respondents, in their motion to suspend filed November 16
1966, did not apparently a11ege that the practices cited by their
competitors were a defense against the charge of deceptive ad-

vertising; rather, the gist of their motion to suspend seemed to
be simply that competitors were engaging in the same practiees
and General Transmissions would be under a disadvantage if 

were put under order and similar restrictions were not taken
against its rivals. The Commission therefore construed that mo-
tion as a request that in the exercise of its discretion it employ
different measures to enforce the law in this industry. Such a
request, of course, does not constitute a defense against the
charges in the complaint that General Transmissions has misrep-
resented its services in the advertisements under consideration.
In the request for permission to file the interlocutory appeal
respondents, however, now chm'acterize the contention that the
practices of their competitors are identical to those of General
Transmissions as their "defenses . An unfair trade practice does

not cease to be so because competitors engage in identical prac-
tices. Fede?' aZ TTade Commission v. Winstcd Hosiery Co., 258

S. 183 , 493-94 (1922). The widespread prevalence of an un-
fair trade practice neither constitutes a legal defense on the
merits to the a11egations of a complaint nor provides any reason

for the Commission to withhold remedial or correetive action.
As previously indicated, the extent to which the a11egedly i1egal

practices are also fo11owed by competitors wi11 be considered by
the Commission in exercising its discretionary po\vel'S to fashion
appropriate relief. We are unable to find , therefore, that the

examiner erred in holding that at this stage of the proceeding

the data respondents seek in the course of the depositions and

related subpoenas duces tecum is of doubtful relevance to the

proceeding. On questions of this nature the examiner has broad

discretion and his rulings on such issues wi1 not be reviewed in
the absence of unusual circumstances. See AmeTicnn Bmke Shoe
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Co. Docket No. 8622 , Order Denying Appeal from Denial of
Applications for Depositions and Subpoenas (September 1965)

fG8 F. C. 1169). Furthermore, respondents' rights have been
preserved , as heretofore noted , in view of the examiner s willing-

ness to consider applications for subpoenas under 17 of the

Commission s Rules in the further course of the proceeding.
The Commission is unable, in this Instance , to find the existence
of the extraordinary circumstances requiring an immediate Com-
mission decision in order to prevent detriment to the public

interest contemplated by 20 of the Commission s Rules of

Practice. Accordingly,
It is ordered That respondents ' request for permission to file

an interlocutory appeal from the hearing examiner s order of
December 6 , 1966 , be , and it hereby is , denied.

KED R. BASKIN DOING BUSINESS AS HOLLYWOOD
FILM STUDIOS

Docket. .4-102. 01'der, Dec. SO 196(j

Order vacating Commissions order of Oct. 28, 1966, p. 1131 herein , and

remanding the case to the hearing examiner for receiving additional
evidence on the question of ,,,hether the public interest requires the

modification of the original cease and desist order.

ORDER GRA2\TING REQUEST FOR RECONSIDERATION , VACATING

ORDER REOPENING PROCEEDING , AND DIRECTING HEARING

The Commission , on September 14 , 1966, served upon respond-
ent its order to show cause why this proceeding should not be
reopened and the order therein modified by adding certain speci-
fied paragraphs. On October 28 , 1966 fp. 1131 herein), the Com-
mission issued its order reopening the proceeding and modifying
the order to cease and desist in the respects so indicated, it
then appearing that respondent had not responded to the show

cause order within the period provided in the Commission

Rules. SuhsequentJy, disc10surc was made that respondent did
in fact , file a timely response to the Commission s order to show

cause and that through c1erical error such response was not
brought to the Commission s attention prior to the issuance of

the order of October 28, 1966. Complaint counsel, on December

, 1966 , filed an answcr to respondent' s response to the Com-
mission s show cause order.

In the circumstances, the Commission wi1 treat respondent'
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notice of November 9 , 1966 , advising the Commission of the fiJing
of his response to the show cause order, as a request for recon-
sideration of the Commission s order of October 28 , 1966 , reopen-
ing and modifying the order to cease and desist. Such a request
wi! be , and hereby is , granted , and the response filed September

, 1966 and complaint counsers answer filed December 8 , 1966
wi1 be included in the Commission s reconsideration of the show
cause order.

Respondent, in his response, includes samples of his advertis-
ing, a business reply card, a form 1etter, and a magazine

advertisement. His main argument seems to be that bis advertis-
ing is not deceptive because he does supply an enlargement free
of charge as represented, and because the patron can discern
from the advertisements that the purchase of a color enlarge-
ment, for which there is a charge , is optionaL

Complaint counsel bases his argument for the modification
of the order on the contention that respondent's advertising has

been, and eontinues to be, misleading in that it fails to reveal
that the free offer is a black and white enlargement-not a col-
ored enlargement-and that the purpose of the advertisement
is to try to induce the purchase of the coloring services of the

respondent.
Under 28(b) (3) of the Commission s Rules of Practice

if an order to show cause is opposed but the pleadings do not

raise issues of fact to be resolved, the Commission , in its dis-

cretion, may decide the matter on the order to show cause and
answer thereto , or it may serve upon the parties a notice of
hearing setting forth the date on which the eause wi1l be heard.

In such a case the hearing wi1 be limited to the fiJing of
briefs and may incJude oral argument when deemed necessary
by the Commission. When the pleadings raise substantial factual
issues, the Commission, under the Rules , will direct such hear-
ings as it deems appropriate.

The first question here is whether this matter can be decided
on the initial briefs. We do not beJieve it can. Complaint counsel
in his answer , has raised certain issues of fact which he has not
cJeal'y demonstrated are supported by the record. For instance,
he makes such statements as the fol1owing: "Since the incep-
tion of the Commission s consideration of Mr. Baskin s advertise-
ments the same basic deception remains " and OUY experience
in evaluating numerous consumer complaints against respondent
over the years indicates that they are based on the reader s mis-
understanding of what is being offered in the advertisements and
on the belief that patrons wil1 receive color photographic en-
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largements free. " He elsewhere refers to a "constant volume of
consumer complaints received over the years" and consumer
letters which in "virtually every instance are concerned with
complaints of being deceived about the nature of the offer made
in respondent's advertisements ; and to a quoted Compliance

Staff statement advising Mr. Baskin as to the likely deceptive

nature of his advertising. There are no citations to the record
given for these various assertions and , consequently, there is
uneertainty as to the extent such are based on evidence in the

record in this proceeding.
Complaint counsel, moreover, at one place in his brief, as-

serts that many of respondent's customers have expressed dis-
satisfaction over the caliber of respondent's coloring services

and that this has been admitted , though the relevance of this,
in light of the show cause order, is not explained, nor is it
clear where this admission appears.

In the circumstances, it is believed that the Commission

order of October 28, 1966, reopening the proceeding and modi-

fying the order to cease and desist should be vacated and set
aside. It is further believed because of the substantial factual

issues raiscd that this matter , in accordance with S 3.28(b) (3)
of the Commission s Rules of Practice , should be referred to a
hearing examiner for a hearing to receive evidence in support of
and in opposition to , the show cause order. Accordingly,

It is onlered That the Commission s order of October 28
1966 (p. 1131 hereinJ, reopening the proceeding and modifying
the order to cease and desist be , and it hereby is , vacated and set
aside.

It is further oTdered That this matter be, and it hereby is

referred to a hearing examiner for the purpose of receiving

evidence in support of, and in opposition to, the question of

whether or not the puhlic interest requires that the Commission
reopen this proceeding and modify the order to cease and desist
contained therein to read the same as the order to cease and de-

sist set forth in the Commission s show cause order issued Sep-

tember 9, 1966.
It is fnrtheT onler. That the proceeding be conducted pur-

suant to the Commission s Rules of Practice For Adjudicative Pro-
ceedings insofar as those Rules are applicable; and

It is fnTthe? ordel' That the hearing examiner, upon the

conclusion of the hearings, certify the record, together with a

report of his findings , conclusions and recommendations with
respect thereto, to the Commission for final disposition
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No. 69. Foreign origin; razor blade dispensers.

The Commission recently rendered an advisory opinion ad-
vising an American manufacturer of razor blades that it wouJd
not be necessary to disclose the country of origin of imported
plastic razor blade dispensers and end clips into which were
packed domestically manufactured blades, nor was there any
objection to labeling the completed package as made in this
country. The Commission was of the view that such a descrip-
tion would be taken as applying to the blades and that the

purchaser would have no real concern with the origin of the

dispenser which is designed to be thrown away after the blades
are used.

The facts were that after the dispenser cases and end clips
were received in this country, a spring and the b1ades would be

inserted , a pusher slide added and the end clip put in place. The
spring, slide or pusher and the blades would be manufactured
in the United States. (File No. 663 7052 , released July 6, 1966.

No. 70. Bargain
merchandise.

The Commission announced today it had rendered an advisory
opinion disapproving a retailer s proposal to offer a free sewing

machine with the purchase of a cabinet.
Under the terms of the proposed plan , the retailer intends to

place one sewing TI1achine on display in various locations, such
as bowling alleys, supermarkets , shopping centers , etc. A nearby
sign wi1 jnvite one to fill out a registration card and deposit
same in a box. Each month one name wi1 be drawn from the
box in each location where the machine is on display and the
winner will receive a free sewing machine with cabinet. 

addition , 50 names wi1 be drawn from each box and these persons
wi1 be sent a letter informing them they can obtain a free sewing
machine head simpJy by purchasing the cabinet. According to

offers based upon purchase other

.1n conformity with poJicy of the Commission. advisory Dpinions are confidential and are
not availabJe to the public , only digests of advisory opinions are of public record. Digests of

advisory opinions an- currently published in the Federal Re ist€r.

1855
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the letter to be sent

price "from $39. 95.

In its opinion , the Commission concluded as fol1ows:

to the 50 winners, the cabinets range in

* '" * that part of your plan which provides for prospective customers
to win a free sewing machine with cabinet is unobjectionable. However
the Commission is of the opinion that that part of the proposed plan
which offers to 50 persons a " free" sewing machine head for the price of
the cabinet involves the sale of merchandise by means of a lottery or 
means of a chance or gaining device and therefore would be iHegal as
an unfair trade practice under Section 1) of the Federal Trade Com-
mission Act. As a result, the Commission cannot give its approval to this
aspect of your proposed plan in its present form.

Commenting upon other features of the proposed plan, the

Commission said:

When a seller offers to supply one article "free" or " at no extra cost"
in conjunction with the purchase of another article , he is thereby repre-

senting to prospective customers that the article which is to be purchased

is being sold at no more than the price at which it is usually sold in
substantial quantities. Accordingly, if you should eliminate that aspect
of your proposed plan appealing to the pub1ic s gambling instinct, then
the price of the cabinets which the consumer is to purchase in order to
obtain a "free" se'\ving-machine head must meet this standard.
Finally, the Commission s opinion concluded, there must be a bona

fide effort to sell the merchandise offered and a plan of this nature
may not be used simply as a means to obtain leads which wil be used
to sell more expensive cabinets and/or sewing machines.

Commissioner Elman , dissenting: The Commission holds that
that part of (the) plan which provides for prospective customers

to win a free sewing maehine with eabinet is unobjectionable.
This holding in which I concur-seems to me to be inconsistent
with the Commission s other holding that "that part of the
proposed paln which offers to 50 persons a ' free ' sewing ma-
chine head for the price of the cabinet involves the sale of mer-
chandise by means of a lottery or by means of a chance or gaming
device and therefore would be i1egal as an unfair trade practice

under Section 5 of the Federal Trade Commission Act." There is
no essential difference between the first-prize part of the plan
which gives prospective customers the opportunity to win a free

sewing machine and eabinet, and the second-prize part, which
gives prospective customers the opportunity to win a free sewing

machine if they buy a cabinet. The only difference I can see is in
the value of the prize.

A lottery embraces three elements; chance, prize, and con-
sideration. C. v. R. F. Keppel Bro. 291 U. S. 304; J. C. Mar-
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tin Corp. v. 242 F. 2d 530 (7th Cir. 1957). If one of these
is absent , it is not a 1ottery. The plan here does not contain the
element of consideration. Anyone may enter and beeome eligible
for the drawing by merely fil1ng out a registration card. No pay-
ment or purchase is necessary.

The requirement that the 50 second-prize winners must pur-
chase a cabinet in order to obtain a free sewing machine does
not make this plan a lottery. The Supreme Court has defined
a lottery as "a deviee whereby the amount of the return

' * *

(the entrants) receive from the expenditure of money is made to
depend upon chance. C. v. R. F. Keppel Bro. , supra 
313. In the plan here the second prize is simply the opportunity

to buy a sewing machine and eabinet for the price of the cabinet
alone. A winner is not obligated to buy the cabinet. If he
chooses to buy the cabinet, at the time he pays for it there is
no longer any element of ehance or the receipt of a prize which
depends on chance. He knows exactly what he wi1 get for his

money, viz. a cabinet plus a free sewing machine; his expendi-

ture of money is for making a purchase, and not for receiving

a prize depending on chance. (File 1\0. 663 7050 , released July

6. 1966.

No. 71. Products composed of ground leather may not 
described as " leather" without proper qualifications.

In an advisory opinion recently issued by the Commission, it
said that a prodnct composed of ground leather may not be
described as " leather" without proper qualification.

The product in question involved a manicure case, the outer
portion of which was composed of 85 %-90 ')0 ground leather
combined with latex rubber. In its opinion the Commission said,
the use of the word ' leather,' without qualifieation, means top

grain leather. " HSince the manicure case is composed of ground
leather " the Commission added

, "

it would be improper to de-

scribe it as leather without proper qualification. " The Commis-
sion opinion then pointed out several ways in which this could

be done , such as:

Ground leather (or shredded
leather or pulverized leather)
Composed of ground leather

Contains ground leather

The Commission s opinion further pointed out that, if the re-

questing party decided not to disclose the ground leather com-
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position of the case, it would be necessary to
outer portion is not Jeather by such language as:

disclose that the

Not leather
Imitation leather
Simu1ated leather

The reason for this " the Commission added

, "

is that the outer

portion of the case has the appearance of leather and in order
to remove the potentiaJ deception inherent in its appearance, it
is necessary to disclose the fact that the material is not leather.

(File No. 663 7057 , released July 20 , 1966.

No. 72. Franchise agreement.

A distributor of electronic equipment requested the Commis-
sion to render an advisory opinion with respect to the legality of
a proposed franchise agreement with its deaJers. A ScheduJe of
Fair Trade Prices was to be attached to and made a part of the
agreement and the dealer must agree that he wi1 not advertise
offer for sale or se11 any products at less than the fair trade
prices, nor make any refunds, discounts, allowances or conces-
sions which wi11 have the effeet of decreasing those prices , nor
offer any of the fair traded items in combination with other

merchandise at a single, combination or joint price. The agree-
ment further provided that this provision shouJd be applicabJe
only in those states where agreements of this eharacter are
lawful.
The Commission advised that in view of the McGuire Act

amendment to Section 5 of the Federal Trade Commission Act
it could see no obj ection to inclusion of the provision in the
agreement. However, the Commission added, the responsibiJity
rests squarely upon the se11er exacting such agreements from his
dealers to see that they are not given effect outside those areas
where permitted by state law, for them no exemption would
exist to protect the agreements from established antitrust ruJes
applying to resale price maintenance.

Even though the contract provides that this provision sha11
be applicable only in those states where such agreements are
lawful , it would appeal' that to some extent the burden is pJaced
upon the dealer to asccrtain whether 01' not the agreement is
lawful in his own state before he can know whether or not he
is obligated to honor it. If this has the effect of creating a
situation whereby the Schedule is genera11y adhered to in states
where fair trade is not legal, the presence of the provision in
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the franchise agreement could raise a serious inference of an

unlawful resale price maintenance program in those states.
The Commission further advised that such pitfalls can be

avoided in the franchise agreements with dealers in Doniair
trade states by specifically eliminating therefrom provisions re-
lating to the maintenance of fair trade prices. If the distributor
rlesires to circulate price schedules to dealers in nonfair trade
states, it would be more appropriate to circulate them under
the heading '4 Suggested Prices " rather than "Fair Trade Prices.
In the alternative, the danger of involving dealers in i1ega!
resale price maintenance could be avoided by expressly noting
on the franchise agreement those states wherein the provisions
relating to maintenance of fair trade prices cannot be given

effect.
Additionally, the Commission noted the provision that the

distributor wi1 establish , with the aid of the latest marketing
information , a reasonable yearly sales volume obj ective of $-
and this vol ume wiIJ be a consideration in yearly franehise re-
newal. The Commission advised that it could see no objection
to the establishment of such quotas so long as they are reasona-

ble. However , the distributor was advised that much of the legal-
ity of any franchise system depends upon the manner in which
the agreements are implemented and enforced , for if apparently
reasonable reservations of rights by the distributor are in prac-

tice administered in an unreasonable manner , so as to unfairly
encroach upon the freedom of the licensees , an agreement which
is legal on its face can become illegal in effect. (File No. 663
7053 , released July 20 1966.

Note. The CommissioIl rcyoked the Adyisory Opinion reported in this
digest as of August 2 , 1967. This action was based upon the belief that the
Opinion was being abused by the party to whom it was issued , not becaLisP

of any concern over accuracy of the advice contained therein.

:\o. 73. Rejection of description "golden" for nongold thimble.

The Federal Trade Commission has rendered an advisory opin-
ion objecting to both the description "golden" for a nongold
thimble, and the accompanying explanatory phrase "electro-
plated with real gold"

Since the thimble in question is not composed throughout
of 24 karat gold , unqualified use of the word 'golden ' would be
improper " the FTC' s advisory opinion stated.

Further advising that "the phrase

, '

electroplated with real
gold ' would constitute neither adequate qualification of the word
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golden ' nor a proper representation standing alone " the Com-
mission pointed out that the gold flashing on the thimbles is
between three and seven mi1ionths of an inch thick and that

a coating of gold of less than 7/1 000 000 of an ineh in thick-
ness is too thin and insubstantial to warrant the description
gold electroplate. '" (File No. 653 7004 , released July 22 , 1966.

No. 74.
plan.

The Federal Trade Commission has given conditional approval
to a promotional concern s plan to provide a music service to
supermarkets which would include "spot" advertisements paid
for by their suppliers.

The requesting party would set up a background music net-
work specializing in supermarkets. It would own the equipment
and insta11 same without charge to the store operator. About
every 21/2 minutes a "spot" advertisement paid for by adver-
tiser-suppliers to the store would be made over the network
for eaeh of which, each partieipating store outlet would receive

a smaJI commission.
In addition , the requesting party wi11 offer an in-store promo-

tion service to advertiser-suppliers so that they may provide
proportiona11y equal treatment for nonparticipating stores , who
will receive either in-store advertising materials or cash pay-
ments based on a designated formula.

Most of the advertisements would feature products sold in
the stores. In some stores , announcements regarding house brands
could be made by means of separate circuits. Advertisers would
pay for the service on a per spot-per store basis. The contracts
between the parties are to contain a clause to the effect that
suppliers agree not to discriminate between participating and

nonparticipating customers.

In the advisory opinion the Commission said that " implemen-
tation of the plan probably would not result in violation of
Commission administered statutes. This approval is being given
conditiona11y and is contingent on the plan when in operation
Hctually providing on a realistic basis for promotional assistance
to a11 competitors entitled to it under Sections 2 (d) and (e)
of the Robinson-Patman Amendment to the Clayton Act. " (File
No. 653 7027 , released July 22 , 1966.

Modified July 11 1968 69 F. C. 1211.

Conditional approval given party promotional
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No. 75. Publisher s display allowance plan given conditional
approval,

A magazine publisher has received conditional approval from
the Federal Trade Commission of its promotional assistanee pro-
gram proposed for the New York City area.

The Commission said its understanding is that the program
would operate substantial1y as fol1ows:

Each competing retail magazine sener in or out of the area
would be notified of the program by first class maiJ by the
publisher and afforded the opportunity to choose either of two

plans for each publication of the publisher he sens.

Under Plan 1 , the dealer would be given a rebate of 10%
of the cover priee for each copy of a magazine sold , provided he
maintained two displays (fun cover exposed , flat stack or vertical
display) of the publication through its "on sale" period in (1)
the maximum tramc area of his newsstand and (2) on the main
or auxiliary racks. Under Plan 2, the dealer would be given a
rebate of 5 % on the same basis as under Plan 1 for maintaining
one display in the maximum traffc area. "Maximum traffc
area" means: where the retailer sells most of his magazines-
where the largest display of magazines is located.

In the event of a sel1-out of an issue , the dealer would agree
to reorder immediately. Both the publisher and its distributor
would spot check on dealer compliance. A dealer would submit
quarterly reports together with statements of performance to
the pu blisher to claim his rebate.
The Commission s advice was that "implementation of the

Program as described probably would not result in violation of
laws administered by the Commission provided (l) the program
is offered to c1igible new entrants into magazine retaiJing when
they receive their initial shipment of magazines and (2) the
notice to dealcrs is changed to include a definition of ' maximum
traffc area ' conf"01'ming to the meaning set forth above." (File
No. 653 7033 , released July 27 , 1966.

No. 76. Foreign origin disclosure of individual items repack-
aged in combination sets.

The Federal Trade Commission today announeed that it had
recently rendered an advisory opinion dealing with disclosure of
foreign origin of imported novelty items which wil1 be repackaged
in various combination sets in this country.

The items, both textile fiber and nontextile fiber products

which are labeled as to specific country of origin at the time 
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their importation , wi1 be repaekaged in sets in such a manner
that the labels wi1 not be visible to prospective purchasers.

As to sets composed entirely of imported nontextile fiber prod-
ucts, the Commission said "that a proceeding by it to require
di8closure of origin on the package would not appear to be war-
ranted , in the absence of any showing of material deception.

However, as to any combination set containing only imported
textile fiber products, the Commission said the specific eountry
of origin of these products must be disclosed in such a manner
that it would be observed upon casual inspection by prospective
purchasers before, not after , the purchase. The necessity of this
disclosure is based upon the requirements of the Textile Fiber
Products Identification Act and the rules issued thereunder. The
disclosure, the Commission said

, "

does not necessarily have to
be on the outside of the package; it could be inside the package
provided it would be clearly visible through the ce110phane cover.
The point is that the disclosure must be in some position on
the package where it would be observed prior to the purchase

not afterward,
If imported textile fiber products are packaged in the same

combination set with imported nontextie fiber products , the
Commission advised that " it would also be necessary to disclose
the foreign origin of the non-textile fiber components. Other-
wise, prospective purchasers are likely to be misled into the
mistaken belief , through the affirmative disclosure of the foreign
origin of the textile fiber products, that the nontextile fiber
products packaged therewith are of domestic origin. " (File No.
6537042 , released July 27 1966.

No. 77. Proportionally equal treatment for competing cus-
tomers under promotional assistance programs.

In advisory opinions announced today by the Federal Trade
Commission, two promotional assistance programs devised by
third parties for grocery retailers and suppliers have been ap-
proved if the proposed plans are implemented as represented.

Under the one plan, an independent promoter would supply
food retailers with racks in which to display recipe eards and
uniformly pay the retailer for providing space for each rack
used. Manufacturer-suppliers (1) would furnish participating cus-
tomers with cards containing recipes ca11ing for the use of the

manufaeturer s product and a picture of the finished reeipe item
or of the manufacturer s product-on a proportional1y equal
basis related to the retailer s volume of sales of the product
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(2) pay the promoter for the cards at a per-card-supplied
rate, and (3) offer the plan to each customer by means necessary
to insure complete notification of the plan to all competing cus-
tomers. After each initial distrihution , retailers would receive as
many additional cards as requested up to 1 000 per month per
product.

The other plan , proposed by a separate promoter , would utilize
a variation of the " jigsaw puzzle." Each time a shopper would
pass the check-out stand (no purchase would be required) of a
partieipating grocery retailer , she would receive a card from
which four assorted pieces of a reproduction of a label could be
removed. Upon co11ecting pieces necessary to form a complete
facsimile of either a private or name brand label , she would be
a warded a prize of trading stamps, cash or merchandise. In

each eight-week period the plan would be in operation, eight
different products wi11 be involved , six of which wi1 be name
brands of participating suppliers and two private labels selected
by participating retailers. If the retailer does not have private
labels to enter in the program , his cost will be reduced on a
pro-rata basis or he may select eight name brand products and
pay the regular price which will be the same to each retailer
and supplier pel' product per 1 000 cards (the cost of the pro-
gram wiJ be defrayed out of this charge). Each retailer wi1
receive the same in-store displays and advertising material and
each supplier wi11 have his product pictured on each give-away
card. Kecessary notification of the proposed plan wi1 be given
and all competing retailers will be afforded the opportunity to
participate.
The Commission pointed out to the promoters that "it re-

mains the supplier s responsibility to assure that in fact the
retailers who compete with one another are dealt with on pro-
portiona11y equal terms. " If the plans are implemented in such a
manner , they "would appeal' to satisfy the supplier s obligation

of proportiona11y equal treatment and the suppliers partieipat-
ing " " .. would not thereby violate any Commission adminis-
tered laws.

In reaching this conclusion, the Commission advised that 
had relied partieularly upon the below-described three represen-

tations by the promoters as to the manner in which the plans will
be implemented.

In each of the two promotions , the requesting party informed
the Commission that;

(1) A11 competing retailers would be notified of their right

to participate in the plan; and
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(2) The plan would be made available to a11 competing re-
tailers and offered to those located on the periphery of a given
marketing area who compete with the participating retailers.

The third representation relied upon by the Commission in
the respective matters was that;

(Puzzle promotion) A reduction in cost or aJternative choice
of either name brand products would be provided participating
retailers unable to enter two labels in the p1an.

(Recipe card promotion) SmaJJ retaiJers who, for space or
other reasons , cannot utilize the larger racks but wish recipe
cards featuring one or two profitable items , wiJJ be provided with
a "snap-on" shelf rack for this purpose. (File Kos. 65;0 7046
6537059 , released Aug. 2 , 1966.

Modified July 11 1968 69 F. C. 1211.

No. 78. Disapproval of merchandising plan involving a lottery.
A retailer has been advised hy the Federal Trade Commission

that its proposed weekly drawings for portable radio-phonographs
would be an unJawfullottery.

Participants would be required to pay two doJJars a week for
twenty weeks. The winner each week wiJJ be awarded a radio
and will not be required to make any further payments. The
participants who do not win wil1 each receive a radio-phono-
graph at the end of the twenty weeks for which they would have
then paid forty doJJars. The retailer advised that it regularly
seJJs these instruments for forty dol1ars.

This proposaJ , the FTC's advisory opinion stated

, "

would con-
stitute a scheme to seJJ merchandise by means of a lottery or
game of chance, a sales device long he1d to be iJJegal under laws
administered by this agency. The mere fact that each participant
receives a thing of value for his contribution does not negate

the existence of a lottery nor change the pJan s essential nature
as an appeal to the pubJic s gambJing instincts. Clearly, the
participants in this drawing wouJd be motivated by the chance
of receiving something of morc value than the amount they
contributed. Hence, the nature of the appeal is unmistakable.
(FiJe "0. 653 7045 , released Aug. 2 , 1966.

No. 79. Rejection of deceptive firm name for skip-tracingoperation. '
The Federal Trade Commission has rejected a proposal by a

debt coJJection concern to send out skip-tracing materiaJ under
a firm name such as Missing Heirs, Inc., requesting delinquent
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debtors to contact the company on a matter of importance and

to furnish information concerning jobs , addresses , etc.
Advising that "this proposal would be dearly iIegal under

previous Commission and court decisions dealing with skip-tracing
practiees, " the Commission pointed out that its first "case in-
volving a skip-tracing device was decided in 1943 and dealt with
an identical subterfuge to that here proposed, that is the at-

tempt to deceive debtors into believing that they were being
contacted in connection with the settlement of estates. No matter
what the device employed , and there have been many down
through the years, the law has set its stamp against this type

of deception.

Consequently, the advisory opinion continued , the FTC "can-
not approve the use of any representations or trade names which
would have the effect of deceiving others as to the true nature
of your activity or which fail to reveal that the purpose for which
the representations are made or the information requested is
that of obtaining information concerning delinquent debtors.

(File No. 653 7039 , released Aug. 6 , 1966.

No. 80. Bylaw prohibiting certain advertising claims by mem-
hers of trade association.

The Federal Trade Commission has informed a trade associa-
tion that it cannot give its approval to a proposed amendment
to the association s bylaws which would prohibit a member from
advertising that its service is faster and better in other towns
than that of members who actual1y are in business in these
towns.

The Commission said in its advisory opinion that " the adoption
of this proposaJ would be highly questionable under the antitrust

laws for the reason that advertising is an element or form of
competition and any agreement among eompetitors to refrain
from legitimate and truthful advertising restricts competition.

If * * " (an industry mcmberJ wishing to compete in another
city is denied the right to advertise that despite his geographical
disadvantage he can furnish faster and better service than his
local competitors , assuming the representation to be truthful
he is to that extent denied the right to compete effectively and
local" .,. ,', (industry membel'sJ are thus insulated from outside
competition.

If competition in an industry is to survive, the members

must be left free to exploit in a lawful manner such advantages
as they actual1y possess. Consequently, the proposed amendment
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to the Association s by-laws cannot receive Commission ap-
proval." (File No. 6537035 , released Aug. 6 , 1966.

No. 81. Advertised satisfaction guarantee.
In an advisory opinion announced today the Federal Tl"de

Commission gave qualified approval to the proposal by a marketer
of a facial cream to advertise a "10 day trial" satisfaction
guarantee.

Its approval , the Commission said

, "

is based upon the assump-
tion that there are no material limitations or conditions whatso-

ever attached to the guarantee. If there are any such conditions

01' limitations, they must be disclosed. (File No. 653 7002

released Aug. 12 , 1966.

No. 82. Disapproval of the marking "US Made" for items with
substantial imported components.

A Federal Trade Commission advisory opinion made public
today disapproved the marking "US Made" for two electric
devices , onc consisting of an imported motor assembled with an
American-made casing and cord, and the other of which both

the motor and the casing are imported and the cord is domestic.
The Commission stated that "it would be improper to label

either of the finished products as ' US Made ' because this would
constitute an affrmative representation that the entire product
was of domestic origin, when in fact a substantial part thereof

was imported. " (File o. 653 7022 , released Aug. 12 , 1966.

No. 83. Impropriety of labeling foreign-made machine with
American-made parts added to it as "' J'Iade in U.

The Federal Trade Commission has advised an American
manufacturer that a machine made in a foreign country with
certain American-made parts added to it hy the domestic manu-
facturer may not be labeled " Made in U.S.

The Commission said that it would be " improper to label the
machine in question as ' Made in U. ' because this would

constitute an affrmative representation that the entire machine
\vas of domestic origin, when in fact a substantial part thereof

was imported." (Filc No. 653 7019, released Aug. 19 , 1966.

No. 84. Proper labeling of rebuilt fuses.
The Federal Trade Commission today made public an advisory

opinion conceming the propel' labeling of rebuilt fuses to be used
by public utilities and commercial consumers of electricity.
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The requesting company inquired as to whether it wi1 be
necessary to label a fuse as " rebuilt" or " remanufactured" if
it is broken down to its smallest components and all parts that
are used are inspected to meet new parts standards.

Advising that the eoncem s "rebuilt fuses would have to be
labeled as such " the Commission cited its frequent holding,
in connection with a variety of products, that in the absence

of an adequate disclosure to the contrary, merehandise which
resembles and has the appearanee of merchandise composed of

new materials but which is, in fact, composed of reclaimed
materials, wi1 be regarded by purchasers as being entirely new
and that a substantia1 segment of the consuming public has a
preference for merchandise which is composed of new and unused
materials. This has been held to be so without regard to the
comparative quality of the new and rebuilt products, for in such
matters the public is entitled to get what it chooses no matter
what dictates the choice.

Answering other questions posed by the company, the Com-
mission stated:

All "advertising material promoting the sale of these fuses

should also contain a disclosure of their used or rebuilt nature

fbutJ it is not necessary, once this disclosure is clearly and
conspicuously made, to repeat the word over and over again
even where technical instructions are heing given. Technical
instructions for the use of these fuses are not ordinarily part of
the advertising designed to induce customers to buy and, if not

there would be no requirement for disclosure in the instructions

as distinguished from advertising,
Generally speaking, '" 

*, .

. the disclosure must be on the
cartons , invoices and in advertising lite ature , as well as on the
fuses themselves. However, the disclosure need not be placed
on the fuses themselves if you can establish that the disclosure
on the bags , boxes or other containers is such that the ultimate
purchasers, at the point of sale, are informed that they are
rebuilt fuses. The question of informing the ultimate pur-
chasers here becomes important in the event any of your cus-

tomers also resell the fuses to others under circumstances where
those ultimate purchasers are not informed as to their rebuilt
nature. " (File No. 6,,3 7028 , released Aug. 19 , 1966.

Xo. 85. Reference service for members of trade association.
A national trade association has been advised by the Fedora1

Trade Commission that its proposed reference service for rnem-
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bers concerning problems encountered by them would not 
unlawful "so long as the program embraces only an interehange
of information and experience among members of the Associa-
tion , and is not used as a device for a concerted boycott of
particular se1lers.

The Association stated the purpose of the program is to assist
its members to communicate with each other so that there may
be a greater availability of the knowledge and experience ac-
quired by them on materials used in the industry. Especia1ly of
interest is the experience of members with materials that have
been newly developed and the properties and suitabiJity of which
are not yet widely known. Under the reference service members
would be invited to write thc Association advising it of any

special experience or knowledge they have had with materials
either favorable or unfavorable. (File No. 653 7030, released

Aug. 26, 1966.

='0. 86. Sales promotion plan involving a lottery rejected.
In an advisory opinion which it recently issued, the Federal

Trade Commission informed a retailer that his proposed sales
promotion is i1egal because it involves the sale of merchandise
by means of a lottery and therefore is an unfair method 
competition and an unfair practice.

The retailer planned to Jist certain selected items with the
local bank. After the customer makes his regular purchase at
the retail store, he checks with the bank, and if that particular

item is listed with the bank. the customer is entitled to keep
the merchandise without charge. On the other hand, if the item

is not listed at the hank, the purchaser must pay the regular

price for it.
In reaching its conclusion that the plan was i1egal, the Com-

mission reasoned that "the mere fact that a purchaser receives
a thing of value for his contribution does not negate the existence
of a lottery. " (File No. 663 7059, released Aug. 26, 1966.

No. 87. Sale of silverware through plan involving lottery
rejected.

The Commission issued an advisory opinion today (with Com-
missioner Elman not concurring) in which it disapproved a
si1vcrware manufacturer s plan because it involved the sale of
merchandise by means of a lottery.

Under the terms of the proposed plan , advertisements wi1l be
published inviting the reader to complete a contest entry form
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specifying his preference among certain flatware featured there-
, together with his name and address. The reader wiJ be

invited to leave said form with the manufacturer s dealer or

in lieu of using the form featured in the advertisement, he can
obtain the same form at his dealer or print the same infonnation
on a blank piece of paper and leave it with the dealer. At the
conclusion of the eon test, each dealer wiJ draw the name of
one contestant who wi11 receive a free 4-piece place setting in
the pattern specified on his entry form.

There is absolutely no requirement on the part of any partic-

ipant or winner to purchase or promise to purchase any mer-

chandise. However , the rules further provide that if the winner
purchased other settings in his particular pattern during the

period of the eon test, the dealer wi11 donate additional pieces

in that pattern equivalent in retail value to those purchased.

In its advisory opinion , the Commission took the position that
the portion of the plan which awards a 4-piece place setting to

the winner is unobjectionable,
However " the Commission added

, "

the matching provision
on the part of the dealer creates the element of consideration

on the part of participants and therefore constitutes the sale of
merchandise by means of a lottery or by means of a chance or

gaming device contrary to the provisions of Sec. 5 of the FTC
Act. As a result , the Commission cannot give its approval to this
aspect of your proposed plan in its present form. " (File No.
663 7063 , released Sept. 2 , 1966.

No. 88. Three.way promotional plan set up hy radio station
and flnanced by participating retailers and their suppliers.

A radio station has been advised by the Federal Trade Com-
mission that its proposed three-party promotional plan as orig-
ina11y presented would be unlawful because it would not be
available to all competing customers in a practical business
sense, but that subsequent revisions in the basic plan, coupled
with the addition of an alternative plan, now bring the basic
plan within the requirements of functional availability. How-
ever, the revised plan contains one defect which wi11 be discussed
later, and which wil1 require correction before Commission ap-
proval can be given.

The proposal involves the furnishing of background music
and in-store commercial announcements to retail establishments.
The radio station would install, without cost, the necessary
receiving equipment in each participating retail store. The prod-
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ucts advertised wi1 be limited primarily to grocery store items.
Each store would pay a fixed amount for the background music
depending upon the number of speakers (one speaker for every
600 square feet of floor space). The value of the in-store message
to the partieipating supplier wi1 be measured and paid for on
the basis of the total number of persons exposed to the in-store
commercials at a fixed rate per thousand estimated weekly trans-
actions. As origina11y submitted, no alternative plan or plans
would be offered.

In its first advisory opinion, the Commission said that the
legality of the proposed plan raised the fo11owing two questions:
(1) Did it meet the requirement of functional availability sinee

there was no provision for an alternative plan or plans ? (2)
Did it provide for payments to a1l competing purchasers on
proportiona11y equal terms if the method of payment for the
in-store commercials is based upon the number of customers who
are exposed to said commercials?

With respect to the first question , the Commission noted that
a promotional plan must be within the reach of a11 competing
customers of the supplier in a practical business sense, other-
wise it does not comply with the requirement of functional
availability. After having examined the plan, the Commission
concluded it would not be available to a1l competing customers
in a practical business sense for a variety of reasons.

In the first place " the Commission said

, "

retail outlets such

as drug and department stores which may carry some food prod-
ucts but which may also carry a variety of other products may
find it impractieal to participate in the plan, since due to the

layout of these stores, the broadcasting of commercials limited

primarily to food products , may interfere with their sales of
other products. Second , retailers who already have existing con-
tracts for background music from other sources would find it
diffcult, if not impossible, to operate under the proposed plan.
Third , those food stores which do not carry a11 participating
brands could not be expected to broadcast in-store commercials

promoting the sale of products which they do not stock and
which may be carried by their competitors. We have doubts that
the alternate solution offered under the plan would resolve these
diffculties. In the first place, an assumption of contracts of
competitors by the radio stabon under the circumstances might
raise other antitrust problems. Second, although the proposed
plan provides that any store may discontinue the plan at the
end of the first year without any obligation for outstanding
charges if the credits earned for in-store commercials do not
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offset music and speaker charges , this provision would in no way
eliminate possible discrimination against such stores during sub-
sequent years.

The Commission was of the opinion that the foregoing- ex-
amples "clearly demonstrate that the basie plan would not 
available in a practical business sense to a substantial number
of competing retailers and therefore would not meet the re-
quirement of functional availability. " Under these circumstances
and in the absence of an alternative plan or plans for those who
cannot use the basic plan, the Commission concluded that the
proposed plan, if enacted , would not be in conformity with the
requirements of Sections 2 (d) and (e) of the Robinson-Patman
Act. It cited with approval the following portion of its an-
nouncement of September 21 , 1965 , setting forth certain guide-
lines for three-party promotional assistance plans:
'" .. * a reasonab1e alternative means of participation must be included in

uch plans for eligible customers who arc unable to use the basic plan.

Having concluded in its original opinion that the proposed
plan does not meet the test of functional availability, the Com-
mission did not find it necessary to discuss or reach a conclusion

with respect to the second question presented by the request

as to whether the method of payment for the in-store com-
mercials , which is to be based upon the number of customers
exposed to said commercials, meets the requirement of pro-
portionality.

Commissioner Philip Elman dissented to the abovc opinion.
Shortly after the Commission issued its original opinion , coun-

sel for the requesting party filed an amendment to the original
plan. The amended plan made provision for an alternative plan
for those who could not use the basic plan , and also made certain
revisions in the basic plan.

Revisions of the basic plan provide for the installation of
broadcast equipment in drug and department stores in such a
manner that the in-store commercials will not interfere with the
sale of other products. Retailers who presently suhscribe to back-
ground music from other sources may have equipment installed
by the requesting party, without cost , which would permit inter-
ruption of the music by spot announcements (alternative plan 1).
Retailers who do not cany all pl'ducts sponsOled under the
plan can have in-store announcements which merely urge cus-
tomers to buy those products identified by the sponsor s markel'

rather than promoting- specific brands (alternative plan 2). A
third alternative plan has also been proposed under which the
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facilities of retail stores wjJ be provided with promotional and
advertising services at the point-of-sale of the sponsor s products.

Under both the basic plan and the alternative plans , the value
of the services performed by the retaiJers for the participating
supplier wi1J be measured and paid for on the basis of the total
number of persons exposed to the in-store commercials and
point-of-sale material at a fixed rate per thousand estimated
weekly transactions.
After having reviewed the plans as now proposed, the Com-

mission was of the opinion that the basie plan now meets the
requirement of functional availabilty. The Commission was also
of the opinion that under the circumstances of the intended use

of this plan , the proposed method of payment for the in-store
commereials and point-of-saJe advertising, which is to be based
upon the number of consumers exposed to said advertising, meets
the requirement of proportionality under Sections 2 (d) and (e) of

the Robinson-Patman Act.
Insofar as using the number of consumers exposed to the

commercials as the standal'd for measuring payments to retaiJers
the Commission felt this method accords with the value of the
service to the supplier and in the long run wi1 probably cor-
respond fairly closely to the amount of purchases of the supplier
product, One reason for this is that suppliers probably wjJ
not join the plan or stay with it if they find they are making
payments to stores without any corresponding increase in their
volume of sales by those stores, Therefore, under these circum-
stances the Commission felt it was reasonable to permit pro-
portionalization to be based on the estimated number of cus-
tomers, particularly \vhere, as in this case, the measure for
estimating the number of customers is weighted in favor of the
smaJler stores.

The Commission , however , was of the opinion that the proposed
plan must be rcjected because the rate of payment under the
alternative p1ans is one-half the amount paid under the basic
plan and is therefore clearly not proportionally equal to the
payments to be made under the basic plan. The Commission
feels that such discriminatory payment provisions cannot be
justified on the ground that the services rendered under the basic
plan may bc more valuable to the supplier. In a typical case
under the basic plan , a store with 20 speakers would clear ap-
proximately $65 per month over and above the amount it would
pay for music charges , whereas an equhralent size store utilizing
the alternative plan would clear approximately $5. Thus , if a
supplier ,vere to fUl'njsh free music to one store and not to its
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competitor , it would be clear that Section 2 (e) would be violated;
the discrimination herein would be equally unlawful. The Com-

mission felt, therefore, that this substantial disparity in pay-
ments must be eliminated before the plan can be approved. If
this is done , the Commission would give its approval to the plan.

Commissioner Elman dissents and would approve the plan

submitted by the requesting party. (File 1\0. 663 7022 , released

Sept. 14, 1966.

No. 89. Proportionalized equal treatment

tomers under three-way promotional
recipes for free distribution.

The Commission announced today it has approved, with quali-
fieation , the use of a tripartite reeipe plan promoting the sale of
food products.

Under the terms of the proposed plan, rccipes will be sup-

plied without charge to all food SLores in a given marketing area
for free distribution to the stores ' customers. Each store which
participates in the plan will have its name imprinted on the
recipe card , together with the names of the participating food
suppliers and their products. Availability of the plan wil be

publieized in a monthly trade magazine.
"'0 money will be paid to retail stores which participate in th"

plan , and it will be supported solely on the basis of the sale of
advertising to various food suppliers who wi11 pay a certain f€C'
per 1 000 recipe cards to the promoter of the plan. The promoter
will in turn have the recipe cards printed and distributed to the
participating retailers.

In its opinion the Commission said that Section 2 (e) of the

Robinson-Patman Act "requires a supplicr to treat all of his
competing customers on a nondiscriminatory basis , which means
that if the supplier furnishes promotional assistance to one

customer he must make that assistance available on proportion-
ally equal terms to all competing customers. " The Commission

also pointed out that the courts have affrmed the principle that
a "supplier must comply with this provision of the law (Section
2(e) of the R-P Act) inespective of whether the promotion:"
assistance is furnished to the retai1er directly or through an
intermediary.

In giving its qualified approval to the proposed plan , the

Commission said that the following three eonditions must be
met:

1. All competing retailers must in fact be notified of their

for competing eus-

program involving
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right to participate in the proposed plan. (The Commission did
not pass upon the adequacy of the proposed means of notification
because it did not have the facts upon which to base a judgment.

2. The plan wi11 be offered to a11 competing retailers. This
means that some retailers who, geographica11y, are not in 

given marketing area must be offered the plan if they are on
the periphery of that marketing area and in fact compete with
the favored retailers.

3. The plan wi11 be made available to a11 competing retailers
irrespective of their functional classification. Thus, nonfood
stores which handle food items sold in grocery stores must also be
accorded the same opportunity to participate in any promotional

assistance given by the food suppliers to competing grocery out-
lets. (File No. 6737001 , released Sept. 14 , 1966.

Modified July 11 , 1968, 69 F. C. 1211.

No. 90. Legality of notice calJng attention to page on which
magazine publisher s promotional assistance program is
loeated.

The Commission recently advised the publisher of a monthly
magazine that implementation of the promotional assistance
plan outlned below would not result in violation of Commission
administered law.

Under the plan , a notice would be printed quarterly on the
cover of the magazine ca11ing attention to the page in that issue

on which the payment and the essentials of the retailers ' service
obligations would be set forth in an item in the same size type
as the magazine s textual material. The item would also reflect
that the retailel' must write to the magazine distributor to ob-
tain a copy of the Agreement containing fu11 details. A retailer
would obtain quarterly payments of 10 percent of the cover

price of copies sold after certifying to the distributor that he-
the retailer-had complied with the terms of the Agreement.
The Agreement requires display of the magazine fu11 cover flat
or fu11 cover prominent position on the principal magazine rack
or fu11 cover vertical in a rack at each checkout counter for the

entire sales period of an issue. (File No. 673 7003 , released Sept.
1966.

1'0. 91. Supplying domestic markets from foreign plant oper-
ated by an export trade association member raises possibility
of unlawfu1 interfen nce ,vith domestic trade and commerce.

In an advisory opinion made public today, the Federal Trade
Commission stated that an export trade association loses its
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statutory exemption from the antitrust laws if domestic prices
are artificia11y or intentional1y raised or lowered by the foreign
operations of members with both foreign and domestic plants.

The 1918 Webb-Pomerene Act authorizes American exporters
to engage co11ectively in foreign trade through eo operatively
organized trade associations registered with the FTC and subject
to its supervision. The statute qualifiedly exempts such associa-
tions from the antitrust laws in joint foreign trade ventures.

For example, they may fix prices and quotas , pool products for
shipment, and establish terms and conditions of sales to foreign
markets.

The requesting association said that certain American com-
panies have both foreign and domestic plants producing the

product involved , and asked whether a Webb-Pomerene associa-
tion might inc1ude such companies as members if the membership
only discuss the price of their exports from their domestic plants.
The Commission s advisory opinion noted that some of these

Amel'can-owned foreign plants "are shipping a substantial pro-
portion of their output into the United States and are supplying
a substantial share of the domestic eonsumption * * * . Although
it has been held that members of Webb-Pomerene associations
may own plants located outside the United States , the use of such
plants to supply the domestic market raises a possibility that
domestic prices may be intentionally or artificially enhanced or
depressed in contravention of the Webb-Pomerene Act."

In short, the Commission advised

, "

while membership in a

Webb-Pomerene association by firms owning foreign establish-
ments is permissible the statutory exemption enjoyed by the
association is lost if artificial or intentional enhancement or
depression of domestic prices is in any way traceable to the
forcign operation of member firms." (File No. 663 7025 , released
Sept. 21 , 1966.

No. 92. Cooperative advertising program must be made avail.
able to all competing customers.

The Commission was requested to furnish an advisory opinion
concerning a proposal by an advertising agency to solicit sup-
pliers of products sold in drugstores to permit the agency to
place some of their money for advertising in one trade area.
Suppliers were to he charged at the rate of $3 per each store

which agrees to participate. The agency wi11 notify a11 drug-
stores in the area that , for example , supplier A wants to partici-
pate in the plan and ask each store to mark a self-addressed
card as to whether they either displayed the item and/or if they



1876 FEDERAL TRADE COMMISSION DECISIONS

would purchase additional products either for the display or in
antieipation of the advertising campaign of that product. If
700 stores return the card as evidence of their in-store coopera-
tion , the supplier would then pay the ageney $2 100 at the rate

of $3 per store. The agency will then take this sum and place
the money in an advertising campaign for the supplier. In return
for the pharmacists ' cooperation , the agency wil tag each sup-

plier s advertising with "this product avai1able at your local
pharmacy. " No specific names will be mentioned.

Although each supplier s advertising will be run separately

and there will be no joint advertising, eaeh wil be able to buy
advertising under discounts earned from collective buying of
space under the contract for all participating suppliers. There
wil be no payment to any individual druggist or association of

druggists. Payments to the agency wil be by the media in the
form of agency commissions. Further , none of the advertisements
to be published wil contain selling prices for any of the pro-
ducts featured therein.

The plan was subsequently amended so that the offer would
be extended to all competing retailers of the products advertised
instead of just to drugstores. However , the agency advised the
it had already received negative answers from a number of food
chains and other retailers and , consequently, it proposed to leave
the tag reading as above, but that if any of the others sub-

sequently indicated they would like to participate, the tag would
be amended to read "available at your local pharmaey and
grocery store " or " variety store" as the case may be. All of these
stores wil continue to be notified periodically.

The Commission advised that while no specific customer wil
be named in the proposed advertisements, the fact that a class
of customers will be specified, namely, pharmacies , means that
the principles of Section 2(e) of the Robinson-Patman Act apply
and each supplier would owe a duty to make this proposal avail-
able on proportionally equal terms to all of their competing

customers. The Commission further advised that it appeared the
agency proposed to operate the plan in such manner as to meet
the test of that Section, assuming, of course, that all competin

retailers wil be notified of the availability of the plan and
offered an opportunity to participate and that the tag will b

changed in an appropriatc manner if other than pharmacies
evidence an interest. (File 1\0. 673 7009 , rcleased Oct. 13 , 1966.

Modified July 11 , 1968 , 69 F. C. 1211.
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No. 93. Newspapers right to reject advertising.

The Commission was requested to render an advisory opinion
with respect to the right of a newspaper to reject advertising
which it regarded as false and misleading. WhiJe the question

propounded involved the right of the paper to reject an adver-

tisement by an automobile dealer which impliedly represented
that a used car in its stock was a repossession when it was not
the Commission noted that the question presented went far
beyond the fate of the particular advertisement and involved

the basic question of whether or not a newspaper has the right
under the antitrust laws to reject advertisements which are
submitted to it for publication.

The Commission further noted the fact that the newspaper
which is in open competition with other newspapers in the same
area , is acting in accord with the exercise of its own independent
judgment and not in concert with others in proposing to reject
the particular advertisement.

Under these circumstances, the Commission advised that 

eould see no obj ection to the exercise by the newspaper of its
right to refuse to accept the advertisement. (File No. 663 7062

released Oct. 13 , 1966.

!'o. 94. Promotional assistance plans must be reasonable and
nondiscriminatory.

The Commission recently issued an advisory opinion regarding
the obligations of a supplier in offering alternatives to his basic

plan for providing promotional assistance to his eompeting, re-
tailer-customers by placing advertisements on shopping carts.

The requesting party, a promoter, had a basic promotional

assistance plan which some competing retailer-customers of sup-
pliers partieipating in the plan were functionally unable to use
because the retailer-customers did not have or use shopping
carts. The plan provided that sueh competing retailer-customers
were to bc offered a reasonably usable alternative way of obtaining
the proportionally equal assistance to which they are entitled
under the provisions of Sections 2 (d) and (e) of the Robinson-

Patman amendment to the Clayton Act.
The question presented was \vhether a retailer-customer , whose

business operation was such that he was functionally able to use
and benefit from the basic-shopping cart-plan could demand
the alternative form of assistance , if he so desired.

In its opinion, the Commission stated that whether a sup-

plier s promotional assistance plans are reasonable and nondis-
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criminatory in their application is essential1y a question of fact.
The Commission held that if the retailer-customer was able, in
fact, to use and benefit from the basic plan oftered , but rejected
same, the supplier need not ofter such retailer-customer the
alternative plan. The Commission pointed out that the burden
of proof on this issue of fact as it may arise in particular cases
wi1 rest upon the supplier. The Commission added that if a
eompeting retailer-customer is unable to use the basic plan
because of the nature of his business operation, he must be

oftered an alternative plan. However, if he rejects the alternative
plan for reasons of his own and said plan could be reasonably
used to his benefit, then , the supplier would incur no liability
for declining to ofter another alternative. (File o. 663 7037

released Oct. 18 , 1966.
Modified July 11 , 1968 , 69 F. C. 1211.

No. 95. Foreign origin; computers.

The Commission recently issued an advisory opinion to the
eftect that it would be improper to use the "Made in U.
designation in labeling OJ' advertising a computer of which 2370
of the faetory eost was accounted for by imported parts and
77 70 was accounted for by domestica11y produced parts , as-
sembling and factory testing in the 'Cnited States. (File No.

6737007 , l' eleased Oct. 18, 1966.

No. 96. Product certification program.
The Federal Trade Commission recently advised a producer

association that its proposed certification program for its in-
dustry product , including the award of a certification mark
would not be objected to under Commission-administered law

provided certain conditions are met.
Under the proposed program , certification would be based on

availability of production personnel with defined minimum train-
ing and experience , the possession of minimum test and quality
control equipment, and the use of recognized production techni-
ques. A certification mark could be awarded to, and used by,

those qualifying.
Certified pl'ducers would be subject to periodic checks to

ensure that the required standards were being maintained.
Failure to maintain standards could result in decertification and
withdrawal of the right to use the mark.

The Commission opinion contained the fol1owing conditions:
(1) Al1 present or future jJl'ducers are to have free , unre-
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stricted , and nondiscriminatory access to the program , whether
association members or not

(2) The association wi1 affrmatively offer and accord to non-
members an equal opportunity for certification at a cost no
greater than , and on conditions no more onerous than , those im-
posed upon comparably situated association members for whom
comparable services are rendered

(3) A uniform certification mark wi1 be awarded to all who
qualify,

(4) General supervision of the certification program wi1 be
vested in a policy board , or eommittee , substantially representa-
tive of all producers , such board, or committee, to have , among
its other duties , the responsibility for ensuring nondiscrimina-
tory access to the program.

Finally, the Commission noted (1) that it expresses no opinion
as to the validity of the standards which are adopted , and (2)
that its approval would be of no force or effect should the proposed
program be implemented in a way which contravened Commis-
sion-administered law. (File No. 673 7006, released Oct. 19

1966.

No. 97. Trade association code governing dealings with cus-
tomers.

The Commission recently rendered an advisory opinion ad-
vising a trade association of suppliers that a number of serious
questions would be likely to arise from an agrecment by its
members as to a code or set of conditions governing the members
dealing with their customers.

Among the conditions singled out by the Commission for ques-
tion was one creating uniformity in the terms of delivery. The
Commission stated its view to be that the method and manner
of delivery can be an element of competition among the members
of an industry which this provision would at least have a
tendency to eliminate. The creation of uniformity in the terms
of delivery may be convenient for the members of an industry
but this factor is outweighed by the benefits to the public of

competition among those members and it is this competition
whieh the law seeks to protect and preserve.

:vuch the same objection was raised to the sections which pro-
vided that by accepting goods the purchaser shall be deemed to
have approved them and no action shall lie against the vendor
except as regards hidden defects; that c1aims for defects must
be made within thirty days; and that the purchaser shall not be
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entitled to any compensation for any consequential loss whatso-
ever. The Commission advised that while it may be that a uni-
lateral agreement among the members eould not change the
legal liabilities as between the parties when disputes arise
entering into this agreement could result in the suppliers pre-

senting a solid front to their customers. In the Commission

view , such matters are best left to the business judgment of the
individual suppliers.

The Commission then singled out the provision dealing with
prices, which provided that the purchaser shall pay the prices
current in the relative trade area at the time of delivery and
that the vendor shall, if so requested, send to the purchaser a
list stating the prices of goods and the period for which such
prices are to apply. Noting that the section was ambiguously
worded and suseeptible of more than one interpretation, the

Commission concluded that the suppliers might well feel justified
thereunder in agreeing among themselves to adhere to their pub-
lished price lists until such are changed. Under well setted
principles of antitrust law, such an agreement would clearly be
mega!.

The Commission also expressed some coneern with the section
dealing with payments , which provides that the purchaser shall
pay the invoiced amounts within thirty days after date of delivery
and if payment is made at a later date the vendor shall be entitled
to interest. The Commission advised that it could not put its
stamp of approval upon an agreement by the members of an
industry as to thc length of time during which credit is to be
extended , stating that it would seem such matters are best left
to the independent judgment of each supplier and should not be
determined adversely to the interests of the customers by agree-
ment among those suppliers.

Finally, the Commission took note of the provision dealing with
contracts, which stated that all or part of the conditions could
be declared applicable to a contract entered into for a specified
period, which could be a calendar year unless otherwise agreed.

Such eontraet shall imply that the purchaser agrees that during
the period specified in the contract all and any goods specified
or as customarily purchased from such suppliers will be obtained

solely from the vendor. . . ." The Commission felt that this
clearly sanctions full requirements contracts for periods of one
year or more and that such contracts are nothing more than
exclusive dealing agreements for limited periods of time. Where-
as they are not per Be illegal , generally, the law may be stated to
be that they are ilegal if they foreclose competition in a sub-
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stantial share of the market. This would natural1y require know-
ledge of a number of factors not known to the Commission and
not likely to be known when dealing with a proposed course of
action. In the case of any particular supplier, the Commission

would need to know the duration of the agreements, the number
of customers covered by such agreements and the pereentage of
the total market which would thereby be foreclosed to competi-
tors. In view of these uncertainties , the Commission felt the best
it could do would be to advise that the problem exists but that
no opinion could be expressed on a prospective basis because of
lack of knowledge of the essential factors whieh would need to
be known before an opinion could be rendered. (File No. 673
7016 , released Oct. 26 , 1966.

No. 98. Removal of foreign origin disclosure and use of word
manufacturing.

The Commission announced today it had advised a distributor
of imported time clocks that the " removal or obliteration of
foreign origin disclosures on imported products is under certain
circumstances a violation of the Tariff Act which is administered
by the Bureau of Customs" and invited the distributor to contact

that Bureau on this particular point. The distributor wanted
permission to remove the foreign origin label prior to resel1ing
the time cloeks in the United States. " Regardless of the position
of that Bureau " the Commission added

, "

such removal or obli-
teration in the circumstances you describe may result in a decep-
tion of the purchasing publie as to the country of origin" and

might be found to be in violation of the FTC Act.
Permission was also requested to use the word "manufactur-

ing" in the trade name of the company and in advertising, even
though the time clocks are imported in their finished state. The
Commission was of the opinion that the use of such word "would
have the tendency to lead consumers and others into the belief
contrary to fact , that they are dealing directly with the manu-
facturer and so to mislead or deceive them. In these circum-

stances , it would not he proper to use the word ' manufacturing
or any other word of similar import in your trade name or in
your advertising or to otherwise represent your company as a
manufacturer.

Final1y, the distributor wanted to know if it would be proper
to represent his company as a manufacturer if it performed a
sroan part" of the manufacturing process on the time clocks.

In regard to this question , the Commission reached the fol1owing
conclusion:
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The amount of manufacturing which a concern must engage
in to justify representing itself as a manufacturer wi1 vary
from case to case , depending on the specific circumstances. Your
question , however , indicates you intend to operate as a manu-
facturer only in the technical sense and not jn a substantive

way, in an attempt to .i ustify the use of a term not otherwise
a correct description of your business. We likewise do not believe
jn these circumstances, that it would be proper to represent

your company as a manufacturer." (File No. 673 7010, released
Oct. 31 , 1966.

No. 99. Retailer s advertising of "reward" approved.

The Commission recently advised a retailer of mobile homes
and house trailers that he might properly advertise a 3100.
reward" to be paid to anyone referring a purchasing prospec-

tive customer provided such offer was a bona fide offer implement-
ed in good faith. In the Commission s view, such advertis81nent

would amount to the offering of a finder s fee or, perhaps , a

commission on a sale.
The Commission pointed out that the prospective purchaser

might himself claim the " reward." In such case, the purchaser
must realistica11y benefi in the amount of S100. (File No. 673

7022 , released Oct. 31 , 1966.

No. 100. Lifetime guarantees for aluminum siding.

A se11er of aluminum siding recently requested the Commission
to render an advisory opinion concerning the legality of its pro-
posed 'LIse of a 'I Lifetime Gual'antee" for aluminum siding.

The proposed guarantee would represent that the siding wi1
not rust, peel , blister , flake, chip or split under conditions of
normal weathering for the lifetime of the original owner. If,
after inspection, the se11er determines that a claim is valid under
the guarantee the se11er wi1 within three years after insta11ation
furnish all materials and labor necessary to repair 0:1' replace

af the se11er s option , a11 sid jng at no cost to the owner. For the
next seven years , the se11er wi11 furnish a11 materials and labor
at a eost to the owner of 8 % of the then current priec for each
year or part thereof after the third year. For the next ten years,

the seHer wi1 furnish aH materials and labor at a cost to the

owner of an additional 3 jt of the then current price for each

year or part thereof after the tenth year. Thereafter, the sel1er

wi1l furnish only the material necessary to repair or replace, at

the seHer s option , at a cost to the seHer of 10;0 of the then cur-
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rent price. The owner must assume aJJ other costs , including 90%
of the cost of materials and 100;10 of the cost of labor.

In addition , the seJJer furnished the results of extensive labora-
tory and field testing of house siding since 1948 under every
type of environment which would lead to the conclusion that no
aluminum siding, no matter what its finish , wil last for a life-
time. In fact, the evidence submitted, if accepted as true
would establish that the maximum life expectancy of sueh siding
under normal conditions wouJd come closer to twenty years
and would be considerably less under more extreme circum-
stances. This is based upon experience indicating that even if 
does not rust, peeJ, blister, flake , chip or split, the finish wil
weather to such an extent as to require repainting within that
time.

The Commission made it plain that it has not conducted its
own investigation in order to verify the accuraey of this evidence
and that the comments set forth in its opinion were based upon
the facts as presented and upon the assumption that those
facts were correct. On this basis, the Commission advised that
it would not be legal for the seJJer to employ a guarantee to
represent that the siding wil last for a lifetime 01' for any
other period beyond what ean reasonably be expected.

The opinion pointed out that both the trade practice rules

for the Residential Aluminum Siding Industry and the Commis-
sion s Guides Against Deceptive Advertising of Guarantees con-

tain the principle that a guarantee shaJJ not be used which exag-
gerates the life expectancy of a product. In such a case, the
guarantee itself constitutes a misrepresentation of fact even
though a11 required disclosures of material terms and conditions
might be made in an advertising of the guarantee. This simply
recognizes the principle that a guarantee can be used as a repre-
sentation of an existing fact as well as a guarantee. Viewed in
this light, use of this guarantee would constitute an affrmative
representation that the siding win last for the lifetime of the

owner when the evidence furnished would indicate this is not
true. The gravamen of the offense would be the affrmative mis-
representation of the life expectancy of the product and this
could not be corrected by a mere disclosure that what is repre-
sented to be a fact is not actua11y true.

Of equal importance in the Commission s view was the fact
that the seller here proposed to couple two basica11y inconsistent
provisions in the same guarantee. One was the use of the life-
time representation and the other was the prorated feature. The
Commission stated its opinion to be that it is conceptua11y im-
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possible to combine the two in the same guarantee when the

proration period virtua11y terminates at the end of twenty years.
A guarantee cannot be for a lifetime if it terminates after
twenty years. Undoubtedly, many owners wi1 live far beyond
that period of time and so the guarantee cannot help but confuse
even though a careful reading of its terms might show that it
states a11 relevant facts and even though a11 advertisements make
the required disclosures.

Litera11y speaking, some benefit may be claimed for the re-
mainder of the owner s life after the expiration of the twenty
year period , for the se11er wi11 sti11 assume 10 % of the eost of
materials. But this would appear to be more a matter of form
than substance. The owner would be given a mere pittance in
order to furnish some color of j ustifieation for the claim that
the guarantee is for a lifetime. The situation is that the owner
must pay more than 907" of a11 costs in order to receive the
benefit of the remaining 10 % of the cost of materials, which
does not leave him with anything of substantial value to justify
the representation of lifetime warranty. In the Commission

view, the purchaser must be afforded something of substantial
value for his lifetime in order to support the representation and
the Commission did not feel that less than 10 % of all costs was
of substantial value.

Finally, the Commission noted that the proposed guarantee
excludes damages resulting from normal weathering of surfaces.
In view of the fact that this appears to be the most prevalent
cause for repainting aluminum siding, the Commission also ad-
vised that this is a material term or condition which not only
should be set forth in the guarantee, for whatever period of

time it runs, but also should be elearly and conspicuously set

forth in all advertising which mentions the guarantee. (Fi1e
!'o. 6737014 , released ::ov. 9, 1966.

No. 101. Recipe promotional plan.
The Commission announced today it had given conditional ap-

proval to the use of a tripartite recipe plan promoting the sale
of food products.

According to the terms of the proposed plan, the promoter

will install a dispensing maehine (approximately 18" square) in
each retail grocery store containing a suffcient number of redpe
cards to meet the demands of its customers. In addition to con-
taining a recipe of the week , the card wi1 also feature the
specific brand name of one of the ingredients of the partici-
pating food suppliers.
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Each participating retailer wi1 be paid $10 per month and
furnished with posters and shelf markers publicizing the recipe
cards and products of the participating manufacturers. Cost
of the plan wi1 be borne by the partieipating manufacturers.
Notification of the plan win be by a printed promotional piece
and/or letter to be maned to an retailers in an area which was
not defined with exact precision.

In its opinion the Commission said that Sections 2 (d) and (e)
of the Robinson-Patman Act " require a supplier to treat all of
his competing customers on a nondiscriminatory basis, which
means that if the supplier furnishes promotional assistance to
one customer he must make that assistance available on propor-
tionally equal terms to all competing customers. The courts
have also held that the supplier must comply with these provi-
sions of the law irrespective of whether the promotional assis-
tance is furnished to the retailer directly or through an inter-
mediary,

The three conditions which must be met before the Commis-
sion can give its approval to the plan are as follows:

First, the plan must be offered to all competing retailers within a given
maTketing m' en. ender the facts outlined in your letter , there appears to be
an indication that the plan , as presently contemplated, may be offered only
to those competing retailers "\vithin an arbitrariJy drawn geographical
area. Second , the plan must be offered to all competing retailers within that
marketing area. Competing retailers located on the periphery of said market
areas are considered by the Commission to be included within the marketing

area if in fact they do compete with those therein "\vho are offered partici-

pation in the plan. Third , the plan must be made available to a1l competing
retailers irrespective of their functional c1assification. It appears that
grocery stores wil be the principal beneficiaries of the plan. Ho"\vever , if
the items involved in the plan are a1so sold by nongTocery stores , they
must be accorded the same opportunity to participate in any promo-
tional assistance given by the suppliers to competing grocery outlets.

(File "'0. 6737018 , released Nov. 11 , 1966.
Modified July 11 , 1968 , 69 F. C. 1211.

No. 102. Disapproval of proposed weight-reducing

garments.
The Federal Trade Commission , basing its action on scientific

information available to it and on its knowledge and experience
recently advised a manufacturer of plastic slimming garments
that the Commission had reason to believe that proposed adver-
tising and representations to the effect that these garments
through inducing perspiration , would effectively cause weight
reduction , or spot weight reduction in preselected body areas or

claims for
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reducing generalJy, would be actionable under Section 12 of the
Federal Trade Commission Act. (File );o. 673 7024, released
);ov. 11 , 1966.

No. 103. Three-day promotional and merchandising assistance
plan available to direct and indirect purchasers.

The Commission recently advised the promoter of the three-
party promotional assistance plan outlined below that, subject
to the admonitions indicated , the plan would not violate Com-
mission administered law.

The Plan
The promoter proposes to provide promotional and merchandis-

ing assistance to suppliers of products normalJy sold in groeery
and drug stores. In return for in-store promotion of participat-
ing suppliers ' products by (1) providing shelf space at least
equal to that given competing products selling in the

same volume, (2) installing shelf markers or other in-store
signs furnished by the promoter advertising the promoted
products, (3) maintaining adequate supplies (i. e. what the re-
tniler decides he needs to avoid a sellout) of promoted products
and (4) periodic (one week in each quarter) off shelf displays
(aisle end or other than normal shelf position), the retailer
would earn an amount equal to 2'10 of his net purchases of pro-

moted products , subject to a maximum monthly payment of $40
per store. Earnings would be computed on a store-by-store basis.
The amount earned would be based on purchases of promoted
products regardless of whether the retailer purchased directly
from the supplier or through a wholesaler.

In addition , retailers could , at their option , buy or rent in-store
sound equipment and purchase a background musk service from
the promoter. The speakers could be used for in-store announce-
ments by the retailers; however, participating suppliers ' adver-
tisements would not be broadcast over the network stores. The
charges to the retailers for the sound system and music would
be applied monthly or quarterly to promotional assistance pay-
ments earned for participation in the Plan (i, e. the 2'10 

purchases). Any excess of earnings over eharges would be paid
to the retailers in cash.

At the outset and every six months thereafter , the plan would
he offered by letter from the promoter to all drug and groeery
outlets listed in the yellow pages of the telephone book , which
list would be supplemented by participating suppliers' lists of
competing customers selling the promoted product.
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Participating retailers would agree to al10w the promoter
representatives to check on performance and submit reports to
suppJiers. The reports would contain information regarding the
sheJf space given the supplier s promoted product, the prices at
which it is sold, its shelf position (eye, waist or bottom level)
and the Jike.

With regard to the admonitions , the Commission expressed the
view that; 

(1) In addition to the letter at the outset and every six
months to each competing resel1er of promoted products of the
supplier, new , competing customers should be offered the plan
when the first sale of the promoted product is made to them.
The reason is that such new eustomers are entitled to be offered
the assistance promptly.

(2) The reports the promoter submits to suppliers should not
contain information which may be used for price fixing purposes.

(3) Prospective participants in the plan should be told: (1)

the fact that the promoter is positioned between the supplier
and the supplier s customers-the retailers-does not effect ap-
plicability of Sections 2 (d) and (e) of the Robinson-Patman
Act and Section 5 of the Federal Trade Commission Act to the
plan: (2) even though the promoter is employed, it is the sup-
plier s responsibility to make certain that each of his customers
who compete with one another in se11ng the promoted product
is offered the opportunity to participate.

If opportunity is not offered, or an i1egal discrimination
results , the supplier , the retailer and the promoter may be acting
in violation of Section 2 (d) or (e) of the Robinson-Patman
amendment to the Clayton Act and/or Section 5 of the Feder'll
Trade Commission Act. (File No. 673 7012 , released Nov. 22
1966.

Modified July 11 , 1968 , 69 F. C. 1211.

No. 104. Approval of deseriptions to he used by exclusive
seller to U.S. Government.

The Federal Trade Commission recently advised a manufac-
turer s representative that in connection with its firm name it
might properly describe its offce as a "Government Sales and
Contract Offce," that it might in its promotional literature
describe those of its products specifical1y designed for and sold
only to the United States Government as "Model No. * * ,. G
designed exclusively for and sold only to the United States Gov-
ernment (or thus and so agency)," and that it might properly
state on labels affxed to the machinery which it sells that
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equipment parts and service are supplied by * * *" (whoever
is the supplier).

The advice given was predieated on assurances by the manu-
facturer s representative that his company se11s exc1usively to the
L'nited States Government , that the company s promotional ma-
terial is sent only to , and is genera11y available only United
States Government agencies, and that the company is the sole
source for parts and service for certain of the products which

it se11s. (File No. 6737032 , released Dec. 6 , 1966.
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- - 

311
498, 510, 604 , 700, 706, 1058 , 1123

1416 , 1447, 1471, 1495, 1720, 1725

519, 1134
560, 570

507
611

1374

1647
1502
1671
1524
1095

1134
1502



TABLE OF COMMODITIES

DECISIONS AND ORDERS

IBM key punch machine , correspondence course
1. C. A. Collection System

Insurance, accident

Jewelry 

- -

Imitation pearls

Ladies

' :

Coats - - -

- - - - - - -

Dresses , texWe fiber products
Suits - - -

- -

Laundry equipment, coin-operated
Leather accessories
Lubricating oil, used

Mag-azine , Parents

' - - - - - - . .

Mail-order merchandise, distressed
Mattresses and box springs
Meat products
Men

Hosiery
Shoes - - 

- - -

Woolen slacks - - 

- -

Mentholatum M. " hemorrhoid preparation
Milk

Fluid -

- - - - - - . - ..

Miscellaneous merchandise

Molasses, "blackstrap

Oil , lubricating, used -
Oricnta1 food products

Paint -

- - - - - - - -

Parent' s Magazine " commendation seal
Pearls , imitation
Photographs

Color
Plastics - - - 

- - - -

Accessories - 

- - - 

Preparation H " hemorrhoid preparation

Publishing contracts

Railroad communications

Residential siding

Rugs

correspondence course

School items - - -
Sewing machines

Shoes
Men

1891

Page
47, 530

1033

542, 1478

1140

638

638
1399
1047

629, 712 , 1099

1116

1393
1064

1112
693

1671
1146

302
1478
301

629, 712 , 1099

483

528
1116
1140
1131

596
456

1047
1524

722

523, 1427

1433 , 1441

1047
J463
491

1112



1892 FEDERAL TRADE COMMISSION DECISIONS

ADVISORY OPINION DIGESTS

Page

Siding:
Aluminum -
Residential -

Signs, electrical 

- - - -

Slacks , men s woolen

Solder, wire 
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37, 1409
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----"------------
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-----

1134
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Advertising and promotional expenses. See Discriminating in price.
Advertising falsely or misleadingly:

Business status, advantages, or connections-
Connections or arrangements with others-

Chamber of Commerce - - - - 

- - - - - -

Kaiser Aluminum and Chemical Corp

Railroad Company
Dealer being-

Mil 

-- --

Wholesaler
Endorsement or approval
Individual or private business being- United States Claim

Adjusters
Location - - - - - 

- -

Nationally publicized

Time in business -
Composition of product - - - 

- - -

Fur Products Labeling Act

560, 570, 611 , 620, 1146

456
570 , 1146

456

1490
1095

1441, 1706

542
1490

Textile Fiber Products Identification Act

1706

- 515 , 52 631 , 1140
498 , 706 , 1123 , 1416, 1447,

1471, 1495 1725
37, 1403, 1409,

1416 , 1706
, 722, 1369, 1456

25, 47, 530, 722, 1369

537, 1456

1369
1369

528, 1064 , 1095, 1131 , 1478
, 37 , 52 , 523 , 1095 , 1409, 1427, 1441,

1447 1463 1478 1490 1706
1095 , 1427

25, 530

Dealer or seller assistance
Earnings and profits -

Chinchilla breeding
Financial arrangements

Franchises - 

- - - - - - - -

Free goods or services
Guarantees

Individual' s special selection
Jobs and employment

Bait" offers

1 Covering prRctice Rml
8CR 'Tab)eo of Commodities.
art' indkated by italicB

matters involvcod in Commission orders. For inde:: of commodities,

Reference to matters involved in vacating or dismissing orders
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Advertising falsely or misleadingly-Continued
Limited offers or supply

. - - -

O1d or used product being new
Re-refined oil - -- -- -- -- -- - --

Personnel or staff-factory trained

Prices-
Additional charges unmentioned - - 

- - - - - 

- - - - - - - - 1101Bait" offers 37 , 1043 , 1064 , 1393, 1463 , 1701
Comparative -- -- -- -- 

- -- -- - -- - 

1441, 1478Costs, sharing costs of publications 722
Demonstration reductions - - - 

- - - - - - - - - - - - 

. - - - 523 , 1095, 1427
Exaggerated, ' ficUtious as regular and customary - - 706 , 1069 , 1073

1076, 1080 1084 1087 1091, 1134 1441 1471, 1478 1725
Franchisc-refunds Percentage savings 1427 , 1478Refunds - - 1447, 1495Repossession. - - - 1463Retail as wholesale - - - - 542, 1490
Savings - - - - - - - - 1101 , 1463 , 1478, 1490
Terms and conditions - - - 

- - 

1043
Vsual as reduced or speciaI 523 , 528, 1064 , 1393

1427 1478, 1701

722, 1101

Page

1064, 1456, 1478
- 1447, 1495

629, 712, 1099

1095

Wholesale. - - 

- - - -

Promotional sales plans
QuaIities or results of product-

Durability or permanence - - 

- - - - - - - -

Educational , informative or training -
Medicinal , therapeutie, healthful , etc.

DeWitt' s Stainless Man Zan Pile Ointment " 'hemorrhoid
preparation

Hearings aids - -

- - - -

Humphreys Ointment " hemorrhoid preparation
Mentholatum M. " hemorrhoid preparation

Orth Chiro Health Certified " mattresses

Preparation H," hemorrhoid preparation

Sucrets," throat lozenges
Production - - - 

- - -

Shockproof

, '

watch

Quality of product
Quantity of product
Safety of product

Services
Source or origin-distressed merchandise
Special or limited offers -
Statutory requirements-

Fur Products Labeling Act

523 , 1095 , 1427
47, 530

1647
1974
1502
1671
1393
1524

537, 1456

1064 , 1101 , 1140 , 1456
1064
1374
1043

, 1441 , 1701

Textile Fiber Products Identification Act

498, 706, 1123 , 1416

1447, 1471 1495 1725
, 1403, 1409

1416 , 1706
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Page

1701
1033

and misleading - - - - - - - - 515 , 631 , 1069

1073 1076, 1080 1084 1087, 1091, 1140

Allowances for services and facilities, discriminating in price through.
See Discriminating in price.

Assuming or using misleading trade or corporate name:
Dealer being-

Mil - 

-- -

Wholesaler

Advertising falsely or misleadingly-Continued
Terms and conditions

Insurance coverage

Advertising matter, supplying false

1441 , 1706
542

Individual or private business being-
International Creditors' Association

Library

" - - - - - - - - - - - - - - -

State Credit Control Board" - -
United States Claim Adjusters

550
1318

37, 1043, 1064, 1393,

1463, 1701Employment 25, 530

Business status, advantages, or connections, misrepresenting as to.
See Advertising falsely, etc. ; Assuming, etc. ; Misrepresenting busi-
ness , etc. ; Misrepresenting directly, etc.

Bait" offers , using to obtain leads to prospects

Chamber of Commerce, falsely claiming connections with
Clayton Act:

Sec. 2 Discriminating in price
Sec. 2(a)-I1legal price differentials

Arbitrary discounts - 

- - - - - -

Charges and price differentials - - 

- - - - - - 

Cumulative quantity discounts and schedules

Sec. 2(d) Allowances for services or facilities
Advertising and promotional expenses

1490

902
901, 311

223

Joint ventures

Claiming or using endorsements

, "

Parents ' Magazine
Collection agency, falsely representing as

Combining or conspiring to:
Conspiracy to hinder development of any blood bank

National Institute of Medicine prevented by order

Control marketing practices and conditions
Disparaging competitors or their products

, 223 302
483, 638

Argument rejected that Commission proceed against buy-
ers under Sec. 5 for inducing discriminatory allowances

rather than against suppliers who violate Sec. 2(d)
of Clayton Act - - - - - - 638, 683

Sec. 7 Acquiring corporate stock or assets 560, 570 , 611,

620 , 1146
456

1116

licensed
728, 894

456 , 728
728
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Page

1116

-- -- -- -- 

1116
977, 1441, 1478

515, 523 , 631
1047, 1140

498, 510 , 604 , 700, 706 , 1123,
1416, 1447, 1471, 1495 1720

-- -- 

, 37, 555, 1039

1108, 1403, 1409 , 1416 , 1706
486, 604 , 693, 700,

716, 1058, 1697

Connections or arrangements with others , misrepresenting as to:
Chamber of Commerce - - 

- - - - - - - -

Kaiser Aluminum and Chemical Corp
Railroad Company

Content of product, misrepresenting as to
Contracts and agreements, maintaining resale prices through
Contracts, sales:

Failing to reveal negotiable to third party

Nondisclosure of terms and conditions
Controllng marketing practices concertedly. See Combining or conspiring.
Corporate or trade name , misleading. See Assuming or using mis-

leading trade or corporate name.
Cumulative quantity discounts , discriminating in price through.

See Discriminating in price.
Cutting off access to cllstomers or market-interfering with

distributive outlets

Cutting off competitors ' supplies: Community blood bank held
restraining commerce in whole human blood by restricting supply _ 728 8D4

Cutting off supplies or service 728

Combining or conspiring to-Continued
Fix prices and hinder competition through-fixing and maintain-

ing prices - - 

- - - - - - - - - - - - - - - - - - -

Hospital association of Kansas City and pathologists of
held as corespondents with community blood bank

Limit production - - 

- -, -

Restrain and monopolize trade

Commendation seal:
Misrepresenting basis for - - -

. -

Supplying false and misleading - -
Comparative prices , misrepresenting as to -
Composition of product, misrepresenting as to

906
hospitals

728, 894
456
456

Fur Products Labeling Act

Textile Fiber Products Identification Act

Wool Products Labeling Act

1490
1095

479

1122

1393
1490

728

Dealer false1y representing self as:
Collection agency

Mil 

Wholesaler
Dealer or sellel' assistance , misrepresenting as to

Dealing on exclusive and tying basis in violation of Federal

Commission Act

1441, 1706

542

, 722 , 1369,

1399, 1456

Trade
491
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Page
Debt collection forms:

Seller ordered to cease implying offcial government

connection - - - - - - 

- - - - - - - -

Supplying false and misleading

Delinquent debt collection , threatening suits, not in good faith
Demonstration reductions , misrepresenting prices through

1318, 1348

-- 1318

- 523, 1095
1427

DeWitt' s Stainless Man Zan Pile Ointment," hemorrhoid prepara-
tion , misrepresenting quality or results of

Discounts , discriminating in price through
Discriminating in price in violation of:

Sec, 2, Clayton Act
Sec. 2 (a) IllegaJ price differentials

Arbitrary discounts - - - 

- - - -

Charges and price differentials - - 

- - - - - - -

Cum1Jlative quantity discounts and schedules

Sec. 2(d) A11owances for services or facilities
Advertising and pl'omotional expenses

1647
901, 311, 1134

902
901, 311

223

79, 223, 302
483, 638

Argument rejected that Commission proceed against
buyers under Sec, 5 for inducing discriminatory al-
lo\vances rather than against suppliers who violate
Sec. 2(d) of Clayton Act -- -- -- - - 

- -- -- -- - - 

-- - -- 638, 683

Sec. 5, Federal Trade Commission Act Knowingly inducing or
receiving discriminatory payments

Dismissal orders:
Consent order against manufacturer of hearing aids set aside,

effective date stayed -- - -- - 

- - - -- -- - - -- --

Order charging' molasses distributor . with price discrimination
dismissed by Court of Appeals, Fifth Circuit, for failure of
Commission to furnish witness list - 

- - - - - - - - - - - - - - - 

901
Price discrimination case against dairy company dismissed be-

cause of lapse of time - - 

- - - . - - - - - - - - - - -

Price-fixing case involving dairy and retail food chain dismissed
in vie\-v of lapse of time - - 

- - - - - - - - - - - - - - - - . - - - -

Disparaging competitors or their products , combining or conspiringto 

- - - - - - -

Distressed merchandise , misrepresenting source or origin of
Domestic products, mi representing as imported

Drug and medicinal qualities or results of product, misrepresentingas to 1502 , 1524 , 1647,

Durability or performance of product , misrepresenting as to

519

1374

302

906

728

693

1671

523
J095, 1427

Earnings and profits , misrepresenting as to , 47 , 530, 537, 722

1369, 1399, 1456

Educational or training qualities of product, misrepresenting as to 47 530
Endorsements or approval, falsely claiming 1116 , 1490
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Page
Federal Trade Commission Act:

Acquiring corporate stock or assets
Joint ventures - - -- - - -- 

-- - - -- -

Dealing on exclusive and tying basis -
Discriminating in price in violation of -
Invoicing products falsely

570, 1146

456
491
519

486, 716, 1697

. . - - - - 

706, 977, 1069, 1073 , 1076, 1080,

1084, 1087, 1091 1134 1441, 1471, 1478 1725

Financial arrangements, misrepresenting- as to - - 

- - - 

1369

Fixing prices concertedly. See Combining or conspiring.
Flammable Fabrics Act: Importing, selling, or transporting flam-

mable wear - - -- - 

- - - - -- - -- -- -- - - -- 

-- -- - 555, 602 , 1055, 1487, 1734

Foreign origin of product, misrepresenting as to 

- - 

1047

Franchise-terms and conditions -

.. - - - - - - - - 

- - 1 , 1369

Free goods or services, misrepresenting as to 

- - - - - 

- 492, 528 , 550 , 977,

1064, 1095, 1131, 1134 1478

Fictitious pricing

Furnishing false guaranties. See Guaranties.
Furnishing means and instrumentalities of

ccption:
Advertising matter

misrepresentation or de-

Commendation seal - - -
Debt collection forms
Nondisclosure of-

Foreign origin of product - - 

- -

O1d or used condition of product

Offcial documents - - -

. - - - - - - - - , -

Preticketing merchandise misleadingly

Tags , labels or identification
Fur Products Labeling Act:

Failing to reveal information required by - - - 

- - _

498 510, 604 , 700, 706
1058 1123 1416, 1447, 1471, 1495 1720 1725

- 498, 706 , 1123 , 1416
1447, 1471, 1495, 1725

498 , 510 , 604 , 700, 706 , 1058 , 1123
1416, 1447, 1471 1495 1720 1725

- -

- 1058

498, 510, 604 , 700 , 706, 1123,

1416, 1447 1471 1495, 1720
1416
1123

1047

515, 631 , 1069, 1073 , 1076
1080, 1084, 1087, 1091 1140

1116

-- 1047
507, 1099

1318
1112
1047

False advertising under

False invoicing under

Furnishing false guaranties under

Misbranding under

Mutilating or removing law-required labels
Substituting nonconforming labels

Genuine Leather " simulating as

Good faith defense , Sec. 2 (b) :
Failure of respondent to use diligence to prevent price discrimi-

nations in sale of dairy products rebuts good faith defense - 79, 184
Respondent failed to show Sec. 2 (b) defense to charge of price

discrimination in sale of canned fruits and vegetables - - - 223, 274

Respondent seller of ladies' coats and suits fails to establish good
faith defense under Sec. 2 (b) of Clayton Act 638, 683
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Page
1318

- U U 492
1112, 1318

Guarantee of merchandise in advertising did not contain limitations
found in advertising certificate issued with purchase, held de-ceptive 52, 61

Guarantees:
Dismissal of case involving guarantee

order merchandiser reversed

:Misleading

Government forms , simulating as - - - 

- - - - - - - - - - - - - - - - -

Government inspection , approval or connections, falsely claiming

advertising by large mail-
U 52,

10, 37 , 52, 523, 1095, 1409 , 1427, 1441

1447 1463, 1478, 1490, 1706

Guaranties , furnishing false:
Fur Products Labeling Act - - 

- -

Textile Fiber Products Identification Act
Wool Products Labeling Act

, 693

U - 1058
1039, 1108

486

Harassing competitors - 

- - - - - - - - -

Hearing aids , misrepresenting quality of
Hemorrhoid preparation , misrepresenting quality or results of:

DeWitt' s Stainless Man Zan Pile Ointment
Humphreys Ointment"
Mentholatum M.
Preparation H"

Humphreys Ointment, hemorrhoid preparation , misrepresenting qual-
ity or results of

728
1974

1647
1502
1671
1524

1502

Identity, misrepresenting as to
Imported products or parts, misrepresenting domestic as
Importing, selling, or transporting flammable wear in violation of
Flammable Fabrics Act 555 , 602, 1055, 1487 , 1734

Individual or private business falsely represented as:
International Creditors ' Association
Library

" - - - - - - - - - - - -

State Credit Control Board" - -
United States Claim Adjusters

" - - - - - -

Individual' s special seJection , misrepresenting as to

977
1058

Insurance coverage , misrepresenting as to - - 

- - - - - -

Interfering with competitors or their goods-harassing -
Interfering .with distributive outlets , cutting off access to customers
or market through

Interlocutory orders:

Denying petition for reconsideration on grounds that respondent
had no notice of proving lmycr prices available to nonfavoredcustomers 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

Denying respondent American Home Products Corporation s pe-

tition that stipulation in the four other cases be served upon
this respondent and that it be permitted to file a response

thereto

550
1318

-- - -- 550 , 977,
1095, 1134, 1427

1033
728

728

1769

1758
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Interlocutory orders-Continued
Denying respondent'

Appeal from the hearing examiner s refusal to hear an
additional \vitness after the closing of the record on the
ground that the order in Docket No. 8629, p. 638 herein

required additional evidence - - 

- - - - -

Motion to extend time for fiHng consent order and returning

case to hearing examiner - - 

- - - - - - 

- - - -"- - 1841
Petiton for reconsideration on ground that Commission

failed to consider public interest issue

Request-
For suspension of case until complaints are issued

against competitors engaged in same practices - - - - - - 1833
That Commission reconsider order on grounds that only

two Commissioners voted to issue order
That subpoenaed material be submitted to accounting

firm for confidential treatment
To reopen and set aside order
To take depositions from and serve subpoenas duces

tecum upon its competitors
Directing examiner to expedite initial decision and if complaint against

Bowfund dismissed , briefs to be filed by Oct. 11, 1966
Granting respondent'

Appeal on conducting industrywide survey of ready-mix cement
while adjudicating an individual case - - - - 1762

Reopening of case by Court of Appeals for rehearing without the
participation of Chairman Dixon - 

- - - - - - - 

- - - - - - - - - - 1763
Request to hold hearings in Washington , D. , and in Roanoke

Va. --

-- -- --- -- - . -- --

Staying further proceedings and granting each counsel time to

submit briefs on alleged unfairness of conducting legislative-
type hearings while adjudicative proceedings are pending - -

Vacating show cause order and remanding case to examiner to
determine whether public interest requires modification

Interlocutory orders with opinions:

Denying-
Oral argument to complaint counsel and directing commence-

ment of precrial submissions and procedures -

- -

- 1774
Respondent' s motion to vacate complaint and present oral
argument on whether consent order procedure violates
Administrative Procedure Act

Respondent's request-

For an intra-agency document which allegedly dismisses
complaint simjJar to one against respondent - - 

- - - 

- 1835
For interlocutory appeal and returning case to examiner

for additional evidence on metalIic content of products - - 1843
For the production of certain Commission documents and

for the opportunity to present briefs and oral argument
thereon

Page

1831

1773

1768

1759
1767

1848

1761

1778

1792

1851

1818

1809



INDEX
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Interlocutory orders with opinions-Continued
Denying-Continued

Respondent' s request-Continued
That case be reopened to admit additional evidence of

present competition in the Louisvi1e , Ky., market - - -
That hearings be deferred on ground that Guides on

Adhesives creates uncertainty of law - - 

- - - - - - - . -

Finding by hearing examiner that the record fails to establish
that any complaint counsel did anything to prevent respondent

from gaining access to information in the files of Majestic

Specialties , Inc. ; recommended that complaint counsel not be
barred from the case - - 

- - - - - - - - - - - - - - - - - - - - - - - - - - -

Granting respondents ' request for extension of time in which to
file appeal brief

Reopening case-
For hearing examiner to take additional evidence - - - 

- - - -

To determine whether respondent' s constitutional immunity
against unlawful search and seizure had been violated -

International Creditors ' Association " falsely representing self as
Invoicing products falsely:

Federal Trade Commission Act
Fur Products LabeJing Act

-- -- -- -- -- -- 486, 716 , 1697

- -- 

- - 498 510, 604 700 706 , 1058
1123 1416, 1447, 1471, 1495, 1720, 1725

Irregulars" or " seconds" hosiery, misrepresenting as first quaHty 
Jobs and employment, misrepresenting

Bait" offers - - 

- - - - -

Joint ventures , acquisition

as to

Kaiser Aluminum and Chemical Corp. misrepresenting connections
\vith - -- -- 

-- -- -- -- - -

Knowingly inducing or receiving discriminations in violation of Fed-
eral Trade Commission Act

Library," individual or private business falsely represented as
Limited offers or supply, misrepreslOnting as to - - - - - - - 1064
Limit production concertedly. See Combining and conspiring.
Location of business , misrepresenting as to

Maintaining resale prices: Contracts and agreements

Manufacture or preparation , misbranding as to - - 

- - - -

::edicinal , therapeutic or healthful quaHties of product, misrepresent
ing as to:

DeWitt' s Stainless Man Zan PiJe Ointment, hemorrhoid prep-
ara tion -

Hearing- aids - - - 

- - - - - - - - - - - - - - - -

Humphreys Ointment " hemorrhoid preparation
MenthoJatum M. O.," hemorrhoid preparation
Orth Chiro Health Certified " mattresses
Preparation H " hemorrhoid preparation
Sucrets " throat lozenges

1903

Page

1764

1780

1793

1846

1770

1739

, 530

456

1095

519

550
1456, 1478

1706

1122
693

1647
1374
1502
1671
1393
1524
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DECISIONS AND ORDERS

Mil, dealer faJsely representing se1f as -
Misbranding or mislabeling:

Composition of product-
Fur Products Labeling Act

Page
1441, 1706

Textile Fiber Products

-- - 498 , 510, 604 , 700, 706

1123 , 1416, 1447, 1471 , 1495, 1720
Identification Act - - - - - 6 , 37, 555, 1039,

1108 1403 1409, 1416 1706
486 , 604, 693, 700, 716, 1058, 1697

693
Wool Products Labeling Act

Manufacture or preparation -
Old or used product being ne'

Fur Products Labeling Act

Re- refined oil
Prices - 

- -- -- -- 

Source or origin of product
Fur Products LabeJing Act

Placc-
Domestic product as imported

Imported product as domestic

Statutory requirements-
Fur Products Labeling Act

1447, 1495

- - 

1099
1471, 1725

1123

693
1058

- - - - ,

- - 498 , 510 , 604 , 700, 706 , 1058
1123 1416, 1447, 1471, 1495, 1720, 1725

Textile Fiber Products Identification Act - - - - - 6 , 31 , 37, 546, 555

1039, 1108 1403, 1409, 1416, 1706 1734

Wool Products Labeling Act 486 604 693 , 700, 716 , 1058 , 1697

Misrepresenting business status , advantages, or connections:
f;onnedions or arrangements with others-

Chamber of Commerce - - - 

- - - - - - -

Kaiser Aluminum and Chemical Corp
Railroad Company

Dealer being-
Col1ection agency
11i1 -
Wholesaler

Endorsement or approval
Government connection - - - - - - - - -
Indivjdual or private business being-

International Creditors! Assodation

Library

" - - - - - - - - - - - -

Statc Credit Control Board" 
United States Claim Adjusters

Legal services
Location - - - 

- - - - - - - -

NationaJ1y publicized
Personnel or staff - -
Retailer as who1esaler

Scope of operations
Size or extent -
Time in business

1490
1095

- - 

1441 , 1706
542

- - -- 1490

492 , 1318

550
1318

1706

1433

596
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Misrepresenting directly or orally by self or representatives;
Business status , advantages, or connections-

Connections or arrangements with others-
Kaiser Aluminum and Chemical Corp
Railroad Company 

- - - - - - -

Dealer being-Collection agency
Government connection 

- -

Individual or private business being-
International Creditors' Association

Library

- - 

United States Claim Adjusters

Legal services -
Personnel or staff 

- - - -

Retailer as \vholesa1er
Scope of operations
Size or extent

CompositiOn 

- - - - -

Content of product 

- - -

Dealer .01' selIer assistance
Earnings and profits 

- - - - - - - - - - - - -

Endorsements approval-" Parents
Financial arrangements

Free goods or services -
Government inspection
Guarantees 

-- - -- -- -- - 

Individual's special selection

Jobs and employment
Bait" offers

Limited offers 

-- -- -- - - -- - -

Old or used product being nc'v-
Golf ba1ls 

Re-ren.ned oil 

- - - -

Opportunities in franchise

Opportunities in product -
Personnel or staff-factory trained

Prices-
Additional costs unmentioned
Bait" offers

Comparative -
Demonstration reductions
Discounts 

- - - - - - -

Exaggerated , fictitious as regular and customary
Franchise-refunds
Percentage savings
Repossession
Savings
Usual as reduced or special
Wholesale

Prize contests

Page

1095

492, 1318

550

1433

596

523 , 631 , 1047 , 1140

479
1456
1399
1116
1369

492 , 550, 977, 1095, 1134

u 1112
, 523 , 1095 , 1427 , 1463

550 , 977, 1095, 1134 , 1427

, 530
1456

1369 , 1399

, 47, 530, 537, 1369

Magazine

10, 37

-- u u 507
629 , 712, 1099

1369
1399
1095

596, 1101
, 1393 , 1463

977
523 , 1095 , 1427

1134
977

1427
1463

1101 , 1433 , 1463

523 , 550, 977 , 1134 , 1393 , 1427

1134
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DECISIONS AND ORDERS

Misrepresenting directly or orally, etc. Continued
Promotional sales plans - - - 

Qualities or results of product-
DurabiJty or permanence - 

- - - - - -

Educational, informative or training - - 

- -

Medicinal, therapeutic or healthful- Orth Chiro Health

Certified," mattresses
Production - - 

- - - -

Shockproof, watch
Quality of product
Servi es - - - - - - - - - - - - - - - - . -
Source or origin of product

Distressed merchandise -
Foreign origin of product

Special or Hmited offers
Surveys - - - 

- - - - - - -

Terms and conditions
Sales contracts - -

Third party authority, debt collection
Misrepresenting prices:

Additional costs unmentioned 

- - - - - - 

- - - - - - 596 , 1101 , 1131Bait" offers 37, 1043 , 1064 , 1393 , 1463 , 1701
Comparative - - - 

- - - - - - - - - - - - 

977, 1441 , 1478
Cost, sharing costs of pubJications 722
Demonstration reductions 523 , 1095 , 1427
Discounts - -- - -

. - - -- -- - - - - . - -- 

-- - - -- - - 1134
Exaggerated, fictitous as regular and customary - - - - 706 , 977, 1069,

1073, 1076, 1080 1084 1087 1091 , 1I34 , 1441, 1471 , 1478 , 1725
Franchise-refunds Percentage savings - 1427 , 1478

Refunds 1447, 1495
Repossession - - - 1463Retail as \vholesale - 542 , 1490
Savings 1101, 1433, 1463 , 1478 , 1490
Terms and conditions - - - 

- - - - - - - - - - - - - - - - - - - .. - - - 

1043
Usual as reduced or special 523, 528 , 550, 977, 1064 , 1184

1393, 1427, 1478 1701

Page

722, 1I0l

523, 1095, 1427
47, 530

1393
537

596, 1I0!, 1433, 1456

596
1433

u 1047
, 977, 1433

977, 1I34

977
1393
1318

Vlholesale -
Modified orders:

Adducing additional evidence that a canner of fruits and vege-
tables cease discriminating in price and paying promotional
aJ10wances among competing customers , in accordance with
decision of Court of Appeals 

- - - - - - - - - - - - - - - - - - - - - -

Fabrics resembHng Indian madras allo\ved to be designated madras
by a nondeceptivc phrase or statement 

- - - - - - - - - - - -

Order modified by eliminating resak price maintenance but
enforcing ex lusive dealing prohibition

Order modified to require processor of
close on front panels of container that

223

631

491
lubricating oil to disM

oi1 is re-fined - - - - 629
712, 1099
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Page
Modified orders-Continued

Ordcr vacating the price discrimination provision of an earlier
order and modifying the prohibition against resale price
fixing - - 

- - - - - - - - - - - - - - - - -" - - -

Photographic portrait studio order modified by extending coverage

and requiring clear disclosure of prices for coloring services - -
SeIler of paint required to state price of single can of paint in

making "Every Second Can Free" offer - 

- - - - - - - - - - -

Successor advertising agency substituted for corespondent 'which
was dissolved - - 

- - - - - . - - - - - - - - -

Mutilating or removing law- required labels:
Fur Products Labeling Act - - - - 

- - - - - -

Textie Fiber Products Identification Act
Wool Products Labeling Act

1122

1131

528

Nationally publicized, misrepresenting as -
Neglecting, unfairly or deceptively, to make

Basis for granting commendation seal

Composition of product-
Fur Products LabeJing Act

1416
1416
1416

material disclosure:

1116

Textile Fiber Products Identirlcation
Wool Products Labeling Act

Contracts , negotiable to third party
Foreign origin of product

Identity - - 

- - - - - - - - - - - - - - -

Old or used product being new-
Fur Products Labe1ing Act

GoJf balls -
Re-refined oil

Prices - - 

- - -- - -- - -- - -- -- --

Quality of product IrreguJars" or " seconds," hosiery
Safety of product - 

- - - - - - - - - - -

Source of origin of product forejgn origin of product

Statutory requirements-
Fur Prod1Jcts Labeling Act - - - - - - - - - - - - - 498, 510 , 604 , 700 , 706

1058, 1123 1416 1447, 1471 1495, 1720, 1725
Textile Fiber Prod1Jcts Identification Act - - - - - 6, , 37 , 546 , 555

1039, 110 1403 , 1409, 141 1706 , 1734
Wool Products Labeling Act 486 , 604 , 693, 700, 716, 1058, 1697

Terms and conditions - 

- - - - - - - 

- - 1131, 1701
New , misrepresenting old or used products as 507, 629, 712 , 1099

1447, 1495

498, 510, 604 , 700, 706, 1123

1416 , 144 1471, 149 1720Act 6 , 37, 1409, 1706

693
1393
1047

977

1447, 1495
507

629, 712, 1099
1131

1974
1047

Nondisclosure of:
Foreign origin of product - - - -

Old or used conditon of product - - -

Terms and conditions of sales contract

1047
507, 1099

1490

Offcial documents, supplying false and misleading - 1318
Old or used product, misrepresenting as new 507 629 712 1099, 1447 1495
Opportunities in franchises, misrepresenting as to 1369
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DECISIONS AND ORDERS

OpportunWes in product , misrepresenting as to - - - 

- -

Orth Chiro Health Certified," mattresses, misrepresenting
results of

Page
1399

quality or

1393

Parents ' Magazine " endorsement or approval by -
Percentage savings , misrepresenting prices through
Personnel or staff, misrepresenting as to -
Preparation H," hemorrhoid preparation , misrepresenting
results of -- -- - 

-- -- -- -- 

Pretjeketing merchandise misleadingly - - - -

, - - - - -

Price-fixing conspiracy. See Combining and conspiring.
Prices , misrepresenting. See Misrepresenting prices.
Prize contests , misrepresenting through
Production , misrepresenting as to - - 

- - - - - - - -

Promotional sales plan, misrepresenting through
Publications, misrepresenting sharing of costs

u u 1116
1427 , 1478
u 19, 1095

quality or

1524
1112

u 1134
537, 1456

722 , 1101
722

Qualities or results of product , misrepresenting as to:
Durability or permanence - - 

- - - - - - - - -

Educational , informative , or training
Medicinal , therapeutic or healthful-

De\Vitt' s Stainless Man Zan Pile Ointment, hemorrhoid pre
para tion -

Hearing aids - - 

- - - . - - - - - - - - - - - - -

Humphreys Ointment " hemorrhoid preparation
Mentholatum M. " hemorrhoid preparation
Orth Chiro Health Certified " mattresses
Preparation H," hemorrhoid preparation
Sucrets," throat lozenges

Production - - - - 

- -

Shockproof , watch - 

- - - - - - - - - 

Quality of product, misrepresenting as to

523, 1095, 1427

-- 47 530

Quantity of product, misrepresenting as to

1647
1374
1502
1671
1393
1524

537, 1456

- -

, 596, 1064, 1101

1140, 1433 , 1456
1064

Railroad Company, misrepresenting connections or arrangements with - 

Refunds , misrepresenting as to - - 

- - - - - - - - - 

1, 1447, 1495
Repossession, misrepresenting prices through - 1463
Re- refined lubricating oil processor required to place disclosure of

oil' s condition on front panels of containers - - - - - - - - - - 712, 714
Restrain and monopolize tl' ade. See Combining and conspiring.
Retailer, ,yholesaler falsely representing self as
Retail price , misrepresenting as wholesale

- 1433

542 , 1490

Safety of product, misrepresenting as to 1374-
Sales contracts , misrepresenting as to - - - 

- - - - - 

- - - - 1393
Sales plans , promotional , misrepresenting through - - - - - - - - - - - - - 722, 1101
Savings, misrepresenting prices through - 1101 , 1433 , 1463 , 1478, 1490
Scope of operations , misrepresenting as to - 
Seal, commendation; misrepresenting basis for 1116
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Page
Securing agents or representatives deceptively:

Dealer or sel1er assistance - - -

Franchjse terms and conditions
Terms and conditions

Securing information by subterfuge: Skip-tracing forms

Securing signatures wrQugfully:

Contracts, sales-nondisclosure of terms and conditions
Undisclosed terms and conditions of contract

Services , misrepresenting as to -
Shockproof qualities of watch , misrepresenting as to
Simulating another or product thereof:

Genuine Leather 1047Government forms 1318
Trade name of product , IIHamilton

- - 

Size or extent of business, misrepresenting as to - - - 

- - - - - - 

596
Skip-tracing forms, securing information by subterfuge through 492
Source or origin of product, misrepresenting as to - - 10 , 693, 1047

1058, 1123 , 1433
, 977, 1433

1441 , 1701

1318

492

1490
1393

19, 596 , 1043

Special or limited offers, misrepresenting as to

State Credit Control Board " falsely representing business as
Statutory requirements, failing to comply with:

Fur Products Labeling Act - - - 498, 510, 604 , 700, 706, 1058

1123, 1410 1447 1471 1495 1720 , 1725
Textile Fiber Products Identification Act - - 6 31, 546, 555

1039, 1108, 1403 1409 , 1416, 170 1734
Viool Products Labeling Act 486 , 604 , 693 , 700 , 716 , 1058 , 1697

Sllbstituting nonconforming labels: Fur Products Labeling Act - - 

- - - 

1123
Successor corporation: Dissolution of original respondent publisher of

encyelopedia does not void legalliabiJity of successor corporation 977 1005
Sucrets " throat lozenges, misrepresenting quality or results of 

Surveys, misrepresenting as to 977 , 1134

Tags , labels or identification , supplying false
Terms and conditions , misrepresenting as to

or misleading 1047
, 977 , 1033 , 1043 , 1131

1393, 1490, 1701

Mutilating or removing la\v- required labels
third party conector , misrepresenting as to - - - 

- - - - - -

Threatening suits , not in good faith: Delinquent debt co11ection
Time in bl1siness , misrepresenting as to
Trade name, simulating

Textile Fiber Products Identification Act:
Failing to reveal information required by - - - - - 6, 31 , 37 , 546, 555

1039, 1108 1403 1409 1416 1706, 1734
37, 1403 , 1409 , 1416 , 1706

, 693 , 1039 , 1108
, 37 , 555 , 1039, 1108 , 1403

1409 1416, 1706
1416

1318
1318

False advcrtising under - - - -

Furnishing false guaranties under
Misbranding under
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Trade Regulation Rule: Front panel disclosure of re-refined nature of
oil is also required by Trade Regulation Rule on previously used
lubricating on 712, 714

Page

Unfair methods or practices , etc., involved in this volume:
Acquiring corporate stock or assets ilegally.
Advertising falsely or misleadingly.
Assuming or using misleading trade or corporate name.
Combinihg or conspiring.
Cutting off access to customers or market.
Cutting off competitors ' supplies.
Dealing on exclusive and tying basis.
Discriminating in price.
Disparaging competitors or their products.
Flammable Fabrics Act.
Furnishing means and instrumentalities of misrepresentation and

deception.
Guaranties , furnishing false.
Importing, se1lng, or transporting flammable wear.
Invoicing products falsely.
Maintaining resale prices.
Misbranding or mislabeling.
Misrepresenting business status, advantages or connections.
Misrepresenting directly or orally by self or representatives.
Misrepresenting prices.
Mlttiating or removing law-required labels.
Neglecting, lmfairly or deceptively, to make material disclosure.
Preticketing merchandise misleadingly.

Securing agents deceptively.
Securing' information by subterfuge.
Securing signatures wrongfully.

Simulating competitor or his product.
Substituting nonconforming labels.
Using misleading product name or title.

United States Claim Adjusters," private business falsely represented
as -

- - - - - - - - - - - - -

Using misleading product name or title:
Composjtion of product-

Genuine Leather
Genuine marble

Madras

" - - - - -

Xacreated " imitation pearls

Content of product 
Government connection - - - 

- - - -

Orth Chiro Health Certifwd " mattresses - 

- - - - - - -

Quality of product , hosiery- Irregulars" or "seconds

" - - - - - - - - -

Using mjsl ading trade or corporate name. See Assuming or using mis-
leading trade or corporate name.

Usual prices, misrepresenting as reduced or special 523 , 528 , 550,

977 1064 1134 1393 1427, 1478, 1701

1047
515
631

1140
479
492

1393



INDEX
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Wholesale prices , misrepresenting as to -
Wholesaler , dealer falsely representing self as
Wool Products Labeling Act:

Failing to revea1 information required by 486, 604 , 693 , 700
716, 1058, 1697

Furnishing false guaranties under 

- - - - - - - - - - - - - - - - - - - - - 

486

Misbranding under - - - 

- - - - - 

- - - - 486 , 604 , 693 , 700, 716, 1058, 1697
Mutiating or removing law-required labels 1416

ADVISORY OPINION DIGESTS

Advertising falsely or misleadingly:
Newspaper rejection of deceptive advertising
Old or used product being new - - - 

- - 

Prices-reductions for prospect referrals - -
Qualities or results of product-"\,reight reducing
Services - - - 

- - - " - - - - - - - - - - - - - - - - - - . - -

Allowances for advertising and promotional display, discriminating
in price through. See Discriminating in price.

Assuming or using misleading trade or corporate name:
Collection agency, fictitious -
Dealer being-manufacturer

Bureau of Customs: Disclosure of foreign oyigin beyond that required
for importation - - 

- - - - - - - - - - - - - - - - - - - - - - 

Business status , advantages, or connections , misrepresenting as to.
See Advertising falsely, etc. ; Assuming, etc. ; 1fisrepresenting busi-
ness, etc. ; :\isrepresenting directly, etc.

Certification of product
Clayton Act:

Sec. 2-Discriminating in price-
Sec. 2(d)-Allowances for advertising and promotional
displays - - - 

- - - - -- 

- 1861 , 1874
Sec. 2(d) and 2(e)-Promotional assistanc€-

Promotional assistance plan , three party-
Brand name promotion through recipes
I n.storc-

Displays
Music -
Music with supplier commercials

May not choose among available programs
Recipes - 

- - -

Recipes and puzzles - - - 

Shopping cart advertising - 

- - - - -

Supplier advertising mentioning retailers
Collection agency, fictitious , using misleading name

1911

Page

542

1877
1866
1882
1885
1865

1864
1881

1881

1878

1884

1886
1860
1869
1877
1873
1862
1877
1875
1864
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Page
Composition of product, misrepresenting as to:

Golden" thimble
Ground leather - - 

- - - -

Corporate name , misleading. See Assuming or using misleading trade
or corporate name.

Dealer falsely representing self as-manufacturer - -
Debt collection agency-skip-tracing material under

Heirs, Inc.

" - - 

Discriminating in price. See CJayton Act , Sec. 2.

1859
1857

1881
name " Missing

1864

Exclusive dealings:
Franchise arrangements-fair trade price schedule
To United States Government - - 

- - - - - - - -

Export Trade Act: Export trade association members owning and
operating both foreign and domestic plants

1858
1887

1874

Franchise arrangements-fair trade price schedule - 

- - - - - - -

Free goods-sewing machine to contestant purchasing cabinet
1858
1855

Guarantees, misleading:
Lifetime" for aluminum siding
10-day trial satisfaction

Jc\velry industry- golden ;' for article not 24- karat gold

1882
1866

1859

Leather products-ground leather described as leather
Lottery merchandising

H H H H H 1857
1855 , 1864 , 1868

:Manufacturer, dealer fa1sely representing self as - - 

- -

Medicina1 or therapeutic claims-weight reducing garments
Misbranding or mislabeling:

Old or used product being new -
Source of origin-foreign-made components - - - - 

- - - -

Misrepresenting business status , advantages , or connections:
Collection agency, fictitious 

- - - - - - - - - - - - - - - - - - - - -

Misrepresenting directly or orally by self or representatives:
Guarantees- lifetime" for aluminum siding - - 

Misrepresenting prices: Reductions for prospect referrals - -

Modified advisory opinions: Tripartite Promotional Program Amend-
ment-policy statement 1860, 1862 , 1873, 1875

1877, 1884, 1886

1881

1881
1885

1866
1866

1864

1882
1882

Mutiating or removing law-required labels

Newspapers-right to refuse acceptance of deceptive advertising for
automobiles 1877

Old or used product , misrepresenting as new - - 

- - -

Origin of product. See Source or origin of product.

1866

Promotional assistance plan, three party: See also
Clayton Act 1860, 1862, 1869, 1873,

1875, 1877, 1884 , 1886
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Qualities or results of product , misrepresenting as to-weight
reducing

Page

Reducing garment-plastic sUmming garment for weight loss
Referral reward for referring new purchasers - - 

- - - - - - - - - - - -

Refusal to deal-right of newspaper to reject deceptive advertising
Removing, obliterating, or concealing law-required markings

1885

1885
1882
1877
1881

Services, misrepresenting as to - - -
Skip-tracing- Missing Heirs , Inc.

" - - - - - -

Source of origin of product , misrepresenting as to
Foreign product repackaged - - 

- - - - - - - - - - - - - - - - - - -

Made in U. use of term on products containing
foreign.made components - - - 

- - - - - - - - - - - - - - - -

.. - - - - - 1866 , 1878
State and local la\vs-franchise linked to fair trade price schedule 1858

1865
n n n 1864
1855, 1881

1861

Trade associations:
Certification of product - -
Code of ethics, dealing with customers - - 

- - -

Export trade association members operating

domestic plants
Reference service

1878
1879

both foreign and

1874
1867

Webb-Pomerene Act: Export trade association members operating
both foreign and domestic plants 1874
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