BROADWAY-HALE STORES, INC. 601
571 Complaint

lish that respondent has obtained, or attempted to obtain, a mo-
nopoly in any market.

The Commission has reviewed the evidence and considered the
arguments of the parties and has concluded that the hearing ex-
aminer’s findings and conclusions of fact are correct and that dis-
missal of the complaint is proper. The Commission, however, does
not consider the initial decision appropriate in all respects to dis-
pose of this matter and has determined that it should be modifed
by striking therefrom certain conclusions of law.

It is ordered, That the appeal of counsel supporting the com-
plaint be, and it hereby is, denied.

It is further ordered, That the initial decision be modified by
striking therefrom conclusions of law beginning on page 594 with
the words “The position taken by complaint counsel” and ending
on page 600 with the words “section 5 of the Federal Trade Com-
mission Act.”

It is further ordered, That the initial decision, as modified by
this order, be, and it hereby is, adopted as the decision of-the
Commission.

It is further ordered, That the complaint be, and it hereby is,
dismissed.

Commissioner MacIntyre not concurring.

IN THE MATTER OF
BROADWAY-HALE STORES, INC.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT

Docket C—1057. Complaint, April 14, 1966—Decision, April 14, 1966 -

. Consent order requiring a California chain department store, the 16th largest
in the Nation, to cease and desist from acquiring without permission of
the Federal Trade Commission any department or GMFA (General
Merchandise, Apparel, Furniture) store for a period of 5 years, unless
the Commission, through an industrywide proceeding, issues rules or
guidelines covering such acquisitions.

COMPLAINT

The Federal Trade Commission, having reason to believe that
the above-named respondent has violated the provisions of Sec-
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tion 7 of the Clayton Act, 15 U.S.C. § 18, and that a proceeding in
respect thereof would be to the interest of the public issues this
complaint, stating its charges as follows:

I. DEFINITIONS

1. For the purpose of this complaint, the following definitions
shall apply:

(a) ‘“Apparel” includes all clothing and related articles and ac-
cessories for personal wear and adornment, exclusive of footwear,
for men, women and children. This definition corresponds to Bu-
reau of Census commodity classifications 140 and 160, combined,
as used in the 1963 Census of Business.

(b) “Department stores” are retail stores normally employing
25 or more people and engaged in selling some items in each of
the following lines of merchandise: :

(i) Furniture, home furnishings, appliances, radio and TV
sets;

(ii) A general line of apparel; and

(iii) Household linens and dry goods.

An establishment with annual total sales of less than $5 million
is not classified as a ‘“department store” if: (a) sales of any one
of these groups is greater than 80 percent of total sales, or (b)
sales of groups(ii) and (iii) combined represent less than 20 per-
cent of total sales. An establishment with annual total sales of $5
million or more is classified as a “department store” even if sales
of one of the groups described above is more than 80 percent of
total sales, provided that the combined annual sales of the other -
two groups is $500,000 or more. This definition corresponds to
Bureau of Census Industry Classification No. 531, as used in the
1963 Census of Business.

"(¢) “General Merchandise, Apparel, Furniture stores,” herein-
after referred to as “GMAF stores,” include retail establishments
in the following categories:

(i) Department stores;

~(ii) Other stores primarily engaged in the sale of apparel; Bu-
reau of Census Major Industry Group No. 56;

(iii) Limited price variety stores—establishments primarily
selling a variety of merchandise at low and popular price ranges,
such as stationery, gift items, accessories, toilet articles, light
hardware, toys, housewares, confectionery; these establishments
frequently are known as “5 and 10¢ stores,” although they usu-
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ally sell merchandise outside these price ranges; these stores com-
prise Bureau of Census Industry Classification No. 533;

(iv) Miscellaneous general merchandise stores—retail stores
primarily selling household linens and dry goods and/or a combi-
nation of apparel, hardware, homewares or home furnishings;
stores which meet the criteria for department stores except as to
number of employees are included here; these stores comprise Bu-
reau of Census Industry Classification No. 589.

(v) Furniture, home furnishings, and equipment stores—retail
stores primarily selling merchandise used in furnishing the home,
such as furniture, floor coverings, draperies, glass and chinaware,
domestic stoves, refrigerators, and other household electrical and
gas appliances, including radio and TV sets; such stores comprise
Bureau of Census Major Industry Group No. 57.

GMATF stores, as defined herein, correspond to all retail store

groups under Bureau of Census Major Industry Groups No. 53,
56, and 57.

II. BROADWAY-HALE

2. Respondent, Broadway-Hale Stores, Inc., hereinafter re-
ferred to as “Broadway-Hale,” is a corporation organized and ex-*
isting under the laws of the State of Delaware, with its principal
office and principal place of business located at 600 South Spring
Street, Los Angeles, California, 90014.

3. Broadway-Hale is the sixteenth largest department store
company in the United States, and the largest department store
company based in the Western United States. Its 27 department
stores are among the leading mercantile establishments in the
areas where they are located. Broadway-Hale’s annual sales are
approximately $220 million; its total assets are approximately
$150 million; and its accumulated earnings exceed $32 million.

4. Since the middle 1950’s, Broadway-Hale has engaged in a
program of acquiring existing department stores: In 1956, Broad-
way-Hale purchased a store in the Los Altos Shopping Center
near Long Beach, California; this store is now operated as the
“Broadway-Long Beach.” In March 1960, the company acquired
Coulter’s, a Los Angeles area department store; the principal
Coulter’s property is now operated as the “Broadway-Wilshire”
store. On January 1, 1961, Broadway-Hale acquired The Marston
Company; the acquisition consisted of a 240,000 square-foot store
in downtown San Diego and a store under construction at La
Mesa, in suburban San Diego, that now operate under the name
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“Broadway-Marston’s.” In June 1962, Broadway-Hale acquired
Korrick’s, Inc., Phoenix, Arizona; its two department stores are
now operated as a division of Broadway-Hale. In February 1963,
Broadway-Hale acquired Smith & Lang Co., a department store in
Stockton, California, which now operates under the name “Wein-
stock, Lubin.”

5. Broadway-Hale is and for many years has been extensively
engaged in the purchase across state lines of goods for resale and
in the shipment of goods across state lines. Broadway-Hale is en-
‘gaged in “commerce” within the meaning of the Clayton Act.

III. EMPORIUM CAPWELL

- 6. The Emporium Capwell Company, hereinafter referred to as
“Emporium Capwell,” is a corporation organized and existing
under the laws of the State of California, with its principal office
and principal place of business located at 835 Market Street, San
Francisco, California 94108.

7. Emporium Capwell is the leading department store company
in the San Francisco Bay area of Northern California. Its ten,
well-located department stores cover the entire Bay area, and

“have annual sales of approximately $150 million. Emporium Cap-
well’s total assets are about $110 million, and its accumulated
earnings are approximately $22 million.

8. Emporium Capwell is and for many years has been exten-
sively engaged in the purchase across state lines of goods for re-
sale and in the shipment of goods across state lines. Emporium
Capwell is engaged in “commerce” within the meaning of the
Clayton Act.

IV. NATURE OF TRADE AND COMMERCE

9. GMAF stores comprise the second largest group of retailers
in the United States, with a sales volume of approximately $55
billion in 1963; they are exceeded in sales volume only by retail
food stores. GMAF store sales represent approximately 28% of
all retail sales in the United States.

10. Within the GMAF store group, department stores consti-
tute the largest component, accounting for 87% of total GMAF
store sales. Department stores, moreover, are the third most im-
portant group of retail stores in the United States, exceeded in
sales volume only by food stores and automotive dealers and
stores. Their national sales volume of approximately $20.5 billion
in 1963 represented about 8% of all retail sales in the country.
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Department stores account for approximately 85% of apparel
sales, 43% of women’s and children’s apparel sales, and 46% of
household linen and dry goods sales.

11. Department stores are recognized by the consuming publie
and in the trade as a distinet line of business

(a) They are particularly favored by the public because they
sell a cluster of commodities and services not duplicated by other
retailers. They offer the opportunity to satisfy under one roof
shopping needs for a wide varieity of merchandise, including ap-
parel, household linens and dry goods, furniture, appliances, and
other housewares. This package of products is combined with an
array of services such as the extension of credit, delivery of
goods, the sending of goods on approval with liberal return privi-
leges, fashion shows, and a number of other services. Moreover,
frequently they enjoy a favorable image of stability and respect-
ability attributable, at least in part, to their size and importance
as retailers in the communities which they service.

(b) In the last connection, department stores enjoy an image
which derives, at least in part, from the fact that they are the
major advertisers in the communities which they serve, usually
advertising more than all other GMAF stores combined—as is the
case in San Francisco, where the four leading department store
advertisers alone account for four-fifths of total department store
advertising and approximately as many lines of advertising as all
other GMAF stores (including the remaining department stores)
combined. As a result of department stores’ enormous advertising
expenditure, they frequently receive preferred treatment from
newspapers in the form of free publicity.

(c) Statistics on department store sales and other economic
data relating to department stores, institutionally classified as
such, are regularly gathered and published by the United States
Bureau of Census, the various Federal Reserve Banks, various
State agencies, the National Retail Merchants Association, uni-
versities and other trade publications and organizations.

12. Since at least 1954, there has been a substantial degree of
concentration in the department store industry. Moreover, be-
tween 1954 and 1961, concentration among department store
chains steadily and significantly increased. The following repre-
sent the appropriate shares of department store sales commanded
by the nation’s largest department store chains with eleven or
more department stores, during this period:
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1954 1961
Five largest 38% 419%
Ten largest 50% 56%
Twenty largest 57% 66% -

18. The significant increase in concentration in the department
store industry between 1954 and 1961 is largely attributable to
the expansion of the major chains by mergers and acquisitions.
During this period, the twenty largest department store chains
have made approximately 60 acquisitions of department store
companies throughout the United States, involving some 160
stores,

14. The competitive impact of mergers and concentration in
the department store industry, and of the growth of national
companies, has been felt both in local and national markets and
on both the buying and selling sides of the markets in which de-
partment stores operate. On the selling, or retail, side of the mar-
ket, mergers have become a substitute for internal expansion
into new markets by existing department store companies, such
as Broadway-Hale. The merger movement has thus eliminated
potential competition and has tended to remove the threat of entry
of department store companies and the restraining influence which
the threat of such entry may have upon non-competitive behavior.
The replacement of independent local concerns by national de-
partment store companies has tended to -discipline the market
behavior of smaller competitors reluctant to enter into compe-
tition with companies many times their size and with many
times their financial resources, and has tended to bring about a
deterioration of the vigor of competition among those national de-
partment store companies which face one another in several mar-
kets. On the buying side of the market, suppliers have tended to
favor such national companies, because of their power as large
buyers, with preferences and advantages over their purchasers.

V. VIOLATIONS CHARGED

15. Between September 28, 1956, and May 15, 1964, Broad-
way-Hale has acquired approximately 24% of the outstanding
common stock of Emporium Capwell.

16. The Emporium Capwell acquisition by Broadway-Hale,
viewed as a part of its series of acquisitions as alleged in Para-
graph 4 herein, and in the context of the trend toward concentra-
tion and the merger movement in the department store industry



'BROADWAY-HALE STORES, INC. 607
601 Decision and Order

described in Paragraphs 12 and 13 herein, may substantially
lessen competition or tend to create a monopoly in the department
store industry and the GMAF store industry in the United States,
and in the sale and purchase of apparel and other merchandise
sold by department stores and GMAF stores throughout the
United States or certain sections thereof, in violation of Section 7
of the Clayton Act, as more fully described below in Paragraph
17. ‘

17. The effects of the foregoing violation have been and may be
. the following, among others:

(a) Competition generally in the retail sale of apparel and
other merchandise distributed by GMAF stores, including depart-
ment stores, may be substantially lessened;

(b) Concentration in the department store industry, the
GMAF store industry, and in the sale of apparel and other lines
of merchandis.e sold by department stores may be increased ;

(¢) Deconcentration in the department store industry, the
GMATF store industry, and in the sale of apparel and other lines
of merchandise sold by department stores may be prevented;

(d) Other acquisitions in the department store industry and
the GMAF store industry may be encouraged or stimulated, thus
multiplying the competitive impact of the instant acquisition, as
hereinbefore described, and the department store industry and
the GMAF store industry may thereby be transformed or further
transformed from ones comprised of viable, independent, locally-
owned businesses into concentrated and nationally-managed in-
dustries;

(e) Competition generally in the purchase by department
stores and other GMAF stores and the sale by suppliers of ap-
parel and other merchandise distributed by GMAF stores, includ-
ing department stores, may be substantially lessened;

(f) The members of the consuming public may. be denied the
benefits of free and unrestricted competition in the department
store industry and the GMAT store industry, and in the sale and
purchase of apparel and other merchandise distributed by GMAF
stores, including department stores.

DECISION AND ORDER

The Federal Trade Commission having initiated an investiga-
tion of certain acts and practices of the respondent named in the
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caption hereof, to wit: the acquisition of the stock of The Empor-
ium Capwell Company by the respondent Broadway-Hale Stores,
Inc.; and the respondent having been furnished thereafter with a
copy of a draft of complaint by the Bureau of Restraint of Trade
and which draft of complaint, if approved and issued by the Com-
mission, would charge respondent with violation of Section 7 of
the Clayton Act, as amended; and

The respondent and counsel for the Commission having there-
after executed an agreement containing a consent order, an ad-
mission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitute an admission by the respondent that the law has been
violated as alleged in such complaint, and waivers and provisions
as required by the Commission’s rules; and

The Commission, having reason to believe that the respondent
has violated Section 7 of the Clayton Act, as amended, and having
determined that complaint should issue stating its charges in that
respect, hereby issues its complaint, accepts said agreement,

makes the following jurisdictional findings and enters the follow-
ing order:

1. Respondent Broadway-Hale Stores, Inc., is a corporation or-
ganized, existing and doing business under and by virtue of the
laws of the State of Delaware, with its office and principal place of

business located at 600 South Spring Street, Los Angeles, Califor-
nia 90014.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondent.

ORDER

I

It is ordered, That, for five (5) years from the effective date of
this order, respondent, Broadway-Hale Stores, Inc., shall cease
and desist from acquiring, directly or indirectly, without first no-
tifying the Federal Trade Commission and obtaining its consent,
any department store or other GMATF store, or any interest in cap-
ital stock or other share capital, or any assets constituting a sub-
stantial part of all of the assets, of any concern engaged in the
department store or other GMAF store business, other than The
Emporium Capwell Company.
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II

It is further ordered, That Section I of this order shall termi-
nate if the Federal Trade Commission, through trade regulation
rules or other like nonadjudicative industrywide proceedings, is-
sues rules or guide lines covering the subject matter of this order.

111

It is further ordered, That, in the event the Federal Trade
Commisssion, in any adjudicative or consent order proceeding in-
volving a market extension acquisition of one or more department
or other GMAF stores by a company which owns or operates one
or more department stores, issues any order which imposes limi-
tations on future such market extension acquisitions less restric-
tive than the comparable provisions of this order, then the Fed-
eral Trade Commission shall, on application of respondent, pur-
suant to Rule 3.28 of the Commission’s Rules of Practice, reopen
this proceeding in order to make whatever revisions, if any, are
necessary and appropriate to bring the restrictions imposed on
respondent herein into conformity with those imposed by such
order.

v

It is further ordered, That, within sixty (60) days after the ef-
fective date of this order, and every ninety (90) days thereafter,
Broadway-Hale submit in writing to the Federal Trade Commis-
sion a report setting forth in detail the manner and form in
which it is complying and intends to comply with the provisions
of this order. ‘

Commissioner Elman not concurring.

IN THE MATTER OF
ELECTRA SPARK COMPANY ET AL.

ORDER OF DISMISSAL, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket 8274. Complaint, Jan. 13, 1961—Decision, April 20, 1966

Order adopting the initial decision on remand of a hearing examiner which
dismissed, for lack of public interest, a complaint against three compa-
nies charged with falsely advertising automobile spark plugs.
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Mr. Terral A. Jordan supporting the complaint.

Mr. R. Gettinger and Mr. M. Gettinger, New York, N.Y. (by
Mr. Irving J. Kaufman) , formerly for all respondents.

Bass & Friend, New York, N.Y., formerly for respondents
Electra Spark Company, Lectra Sales Corporation, Mr. Fred P.
. Dollenberg (now deceased), and Mr. Bernard L. Silver.

Wolf, Block, Schorr and Solis-Cohen, Philadelphia, Pa. (by Mr.
Burton Caine), for respondent Mr. Harry J. Petrick.

Rodman and Maurer, New York, N.Y. (by Mr. Leroy E. Rod-
man), for respondents Barilen Corp., Mr. Hyman Schlosberg, and
Mr. Lawrence Serlin,

Respondent Mr. Jack Howard, pro se.

INITIAL DECISION ON REMAND BY DONALD R. MOORE, HEARING
EXAMINER

FEBRUARY 23, 1966

PRELIMINARY STATEMENT

The complaint in this proceeding was issued by the Federal
Trade Commission on January 13, 1961, and was duly served on
all respondents. The complaint charges the respondents with mis-
representation in the sale of automobile spark plugs designated
“Lectra Fuel Igniter,” in violation of the Federal Trade Commis-
sion Act. After being served with the complaint, the respondents
appeared by counsel and filed answer making certain admissions
but denying generally any violation of law.

After assignment to two other hearing examiners, this case
was reassigned to the present hearing examiner on November 30,
1961. Trial of the case was deferred to permit negotiations be-
tween counsel designed to obviate the necessity of hearings. How-
ever, as stated in the Reply of counsel supporting the complaint,*
two proposed consent settlements negotiated by the parties were
successively rejected by the Commission.

After further negotiations, a “Stipulation as to Facts and Pro-
posed Order” was submitted by the parties, and on the basis of
this stipulation, the hearing examiner, on March 31, 1964, en-
tered an initial decision containing an order to cease and desist.
By Final Order dated June 5, 1964 [65 F.T.C. 877], the initial
decision was adopted as the decision of the Commission.

“*Sometimes referred to herein simply as Reply.
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By petition filed October 23, 1964, certain of the respondents
requested that the Commission reopen the proceeding and set aside
or modify the order to cease and desist. These respondents alleged
in substance that one of the prohibitions in the order was con-
trary to the stipulation agreed to by the parties and was “unduly
oppressive and burdensome. . . .” As a result, the Commission,
on January 18, 1965 [67 F.T.C. 1847], reopened the proceeding;
vacated and set aside the initial decision and the final order adopt-
ing it; and ordered that the “Stipulation as to Facts and Proposed
Order” be withdrawn from the record and that the case be re-
manded to the examiner for trial.

Following the remand, efforts were made to reach agreement
on a new stipulation of facts or, alternatively, to proceed with
hearings. These efforts were thwarted, however, by a variety of
factors, including the protracted illness of the principal respon-
dent, Fred P. Dollenburg, terminating in his death on May 15,
1965. Negotiations continued with the remaining principal res-
pondent, Bernard L. Silver, but delays ensued as a result of the
withdrawal of his counsel from the case, as well as the protracted
illness of Mr. Silver’s wife, terminated by her death on December
5, 1965.

Meanwhile, certain of the other respondents filed motions to
dismiss or equivalent documents, and on January 14, 1966, res-
pondent Silver filed a motion to dismiss in affidavit form.

The case is now before the examiner for consideration of the
motions filed by or on behalf of the individual respondents and
one of the corporate respondents (now dissolved), together with
the Reply of complaint counsel, in which he states that he does
not oppose dismissal of the complaint as to all parties respondent,
subject only to the customary reservation of the Commission’s
rights respecting future proceedings.

Specifically, the following motions are pending:

(1) Motion of respondent Harry J. Petrick to dismiss the com-
plaint as to him, etc.;

(2) Motion of respondents Barilen Corp., and Hyman Schlos-
berg and Lawrence Serlin,* individually and as officers of said
corporation, to dismiss the complaint as to them and each of
them ;

(3) Motion of respondent Fred P. Dollenberg to dismiss the
complaint as to him;

*It appears that the first name of this respondent is correctly spelled Lawrence (See
Motion of Barilen Corp., et al.).
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(4) Motion of respondent Jack Howard to dismiss the com-
plaint as to him; and

(6) Motion of respondent Bernard L. Silver to dismiss the
complaint as to him.

It will be observed that no motions have been filed on behalf of
Electra Spark Company or Lectra Sales Corporation, as such.
Counsel supporting the complaint raises no issue as to this techni-
cal deficiency but, as we have seen, specifically states that he does
not oppose dismissal “as to all parties respondent” (emphasis
added). On the basis of the present record, it is apparent that
both these corporate respondents are dormant, if not moribund.
Moreover, if dismissal is warranted as to the individuals who al-
legedly formulated, directed, and controlled the acts and practices
of these corporations, there remains no real basis for continuing
the proceeding as to the corporations. Actually, the failure of the
parties to file formal motions to dismiss as to the two principal
corporate respondents is a further demonstration of the nonexist-
ence of these corporations as going entities. '

In the circumstances, the examiner deems it appropriate to con—
sider plenary disposition of the case on the present record. To ins-
ist on the filing of further motions would be empty formalism
that would result only in additional delay. Sufficient facts are now
before the examiner to permit an informed determination as to
the proper disposition of the case as to all parties.

Before reaching the substantive question whether those facts
warrant dismissal, it is necessary to consider the procedural ques-
tion of the examiner’s authority to rule on the pending motions
(Rule 38.6; R. H. Macy & Co., Inc., Docket 8650 (Order Denying
Motion to Vacate Complaint, etc., February 4, 1965)) [67
F.T.C. 1849]. This threshold question arises because the ruling of
the Commission in Drug Research Corporation, Docket 7179 (Or-
der Vacating Initial Decision and Dismissing Complaint, October
3,1963) [63 F.T.C. 998], might be interpreted as holding that it is
“not within the authority and competence of the hearing exam-
iner” to order dismissal on the grounds set forth in the pending
motions. However, the examiner considers Drug Research to be
distinguishable and has determined that the motions filed by res-
pondents in the instant case, together with the Reply of com-
plaint counsel, constitute a record sufficient to authorize, if not to
require, the examiner to exercise the “adjudicative factfinding
functions” delegated to him by the Commission (Sec. 8, Statement
of Organization (August 1963) ; ¢f. Rule 3.6 (e) ).
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In Drug Research, the motion to dismiss was filed by counsel
supporting the complaint and was opposed by respondents. The
motion was predicated primarily on the pendency of court pro-
ceedings against the respondents involving issues similar to those
constituting the subject of the Commission’s complaint. Consider-
ation of this question and other questions required policy determi-
nations not properly within the province of the examiner. The
Commission held that the motion to dismiss “was addressed to
the Commission in its administrative capacity, as the complainant

. ., and not in its adjudicative capacity’” so that “the factors
appropriate to the Commission’s decision” were “not within the
authority and competence of the hearing examiner. . ..”

Drug Research is not controlling here. In the instant case,
there is no dispute between the parties, and the factual setting is
different. For our purposes, the appropriate precedent is Ameri-
can Music Guild, Inc., Docket 8550 (Order Remanding Proceeding
to the Hearing Examiner, April 6, 1964) [65 F.T.C. 1296, 1297],
where the Commission held that a motion to dismiss a complaint
against corporate respondents which had been adjudged bankrupt
was “properly before the hearing examiner and within his pow-
ers to decide.” Cf. The Logan—Long Company, Docket 7906 (Final
Order, December 14, 1965) [68 F.T.C. 1016], and The Celotex Cor-
poration, Docket 7907 (Final Order, December 15, 1965) [68
F.T.C. 1021]. In Logan-Long and Celotex, the examiner granted
motions to dismiss filed by counsel supporting the complaint recit-
ing that information in their hands “disclosed facts inconsistent
with some of the allegations contained in the complaint.” The sup-
porting statements of counsel supporting the complaint were not
contradicted or questioned by the respondents and were accepted
as the findings of fact. The Commission affirmed the action of the
hearing examiner in each case, and it adopted each initial decision
as the Decision of the Commission. Cf. also Jefferson-Travis Incor-
porated, Docket 7970, 61 F.T.C. 966 (1962), and Thompson-Hay-
ward Chemical Co., Docket 7527, 61 F.T.C. 323 (1962).

Having considered the complaint and answer, the motions of
the respondents (in affidavit form or supported by affidavits), and
the Reply of complaint counsel, the examiner makes Findings of
Fact and enters Conclusions and Order, as follows:

FINDINGS OF FACT

On the basis of the complaint and answer, the motions and
affidavits filed by the individual respondents, and the Reply of
complaint counsel, the following facts have been established :
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Respondent Electra Spark Company (incorrectly designated in
the complaint as The Lectra Spark Company) is a corporation
which was organized, existed, and did business under and by vir-
tue of the laws of the State of New Jersey, with headquarters in
Jenkintown, Pennsylvania. (Complaint and Answer) The stock
of respondent Electra Spark Company was owned by respondent
Fred P. Dollenberg, respondent Lectra Sales Corporation, and
others* not parties to this proceeding. (Reply)

In 1959 the stock of Electra Spark Company was acquired by
Amoskeag-Lawrence Mills, Inc., apparently to facilitate certain
financing arrangements, and respondent Harry Petrick was in-
stalled as treasurer. Amoskeag-Lawrence disposed of its stock in
1961, and although the record is not altogether clear, it appears
that the stock was reconveyed to the original owners. (See p. 2 of
the affidavit of respondent Harry J. Petrick; Reply of Counsel
Supporting the Complaint filed February 5, 1965.)

Respondents Fred P. Dollenberg and Harry J. Petrick were of-
ficers of Electra Spark Company, but it appears that respondent
Dollenberg formulated, directed, and controlled the acts and prac-
tices of the corporation and that respondent Petrick was involved
only as the representative of Amoskeag-Lawrence Mills, Inc., of
New York, in connection with certain financing arrangements.
(Reply) Petrick’s affidavit recites that he had nothing to do with
the advertising or sales policies and that, in any event, he severed
his connection with Electra Spark in 1961..

By November 1961, respondent Electra Spark Company had
ceased doing business. It appears that respondent Electra Spark
Company is now subject to the jurisdiction of the Pennsylvania
court that is supervising the administration of the estate of res-
pondent Dollenberg. (Reply)

As recited above, and as set forth in the motion filed June 14,
1965, by the law firm of Bass & Friend, as well as in the death
certificate attached to the reply of complaint counsel, respondent
Dollenberg died on May 15, 1965.

Respondent Lectra Sales Corporation is a corporation which
was organized, existed, and did busines under and by virtue of the
laws of the State of New York, with offices at 222 Fourth Ave-
nue, New York, New York. (Complaint and Answer) It was the

*The exact breakdown of the ownership interests is not known. The shareholding per-
centages set forth in the Reply of complaint counsel add up to 120 percent. From the
record as a whole, it may be inferred that respondent Dollenberg was the dominant share
holder.



ELECTRA SPARK CO. ET AL. 615
609 Initial Decision

principal promotional and sales arm of the respondent Electra
Spark Company. Its stock was owned as follows: 40 percent by
respondent Jack Howard, 40 percent by respondent Bernard L.
Silver, and 20 percent by Electra Spark Company. In 1959, res-
pondent Lectra Sales Corporation was sold in its entirety to
Amoskeag-Lawrence Mills, Inc., as part of a financing arrange-
ment. A petition in bankruptey was filed in November 1961, and
Lectra Sales Corporation was formally adjudged bankrupt soon
thereafter. The corporate charter has not been formally revoked,
but Lectra Sales Corporation is not now, and for several years
has not been, engaged in any kind of business operations. (See
Reply, p. 8.)

During the time of the actual business operations of Lectra
Sales Corporation, its officers were respondents Jack Howard,
Bernard L. Silver, and Harry Petrick. (Complaint and Answer)
Petrick’s role in Lectra Sales was similar to his role in Electra
Spark. .

The address of respondent Petrick was Amoskeag-Lawrence
Mills, Inc., 1407 Broadway, New York, New York. The address of
respondent Jack Howard was 833 West Ninth Street, New York,
New York. The address of respondent Bernard L. Silver was and
is 4 Romola Drive, Kingspoint, New York.

Respondent Jack Howard filed an affidavit in which he states
that he has had “no connection with the management, operating
policy, finance or conduct of the business since May of 1961.” Not
only is this averment uncontradicted in the Reply of complaint
counsel, but it is adopted as a statement of fact in that Reply. In
his affidavit Howard further states that he has no active current
business relations with the other respondents “other than a finan-
cial interest in the form of an investment,” the value of which he
describes as “questionable at this time.” Howard has been a resi-
dent of Florida since May 1961, and he has not communicated
with any of the respondents since late 1961.

Respondent Howard gives assurance that he “will not use any
of the material to which the Federal Trade Commission objects”
in any manner challenged by this proceeding.

Respondent Bernard L. Silver states in his affidavit that “All
corporate respondents have long ceased to function as active com-
panies.” Specifically, the affidavit says that Electra Spark Com-
pany, to the best of Silver’s knowledge, “stopped functioning as a
company” in late 1962 or early 1963, and that “Lectra Sales Corp.
was adjudicated a bankrupt in 1962.”
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Regarding his role in the enterprise, Silver says that he was at
no time associated with Electra Spark Company either as an em-
ployee, an officer, or a stockholder. Silver describes Dollenberg
(now deceased) as “the sole driving force” behind Electra Spark
Company, and complaint counsel seems to concur in that conclu-
sion.

Silver was a vice-president of, and a stockholder in, Lectra
Sales Corporation, which “had the responsibility for marketing
the device within the continental United States.” As vice presi-
dent, Silver did not have the responsibility for either manufacture
or copy claims. The product was manufactured by or for Electra
Spark Company, which also provided the advertising material.
(Motion of respondent Silver; Reply.)

After Lectra Sales Corporation was adjudicated a bankrupt,
Silver discontinued all active association with both companies. He
says in his affidavit that the advertising which constituted the
subject of this proceeding was discontinued many years ago and
that there is no likelihood it will ever again be used. The affidavit
adds:

In a very real sense, and for all practical purposes, the marketing of the
original LECTRA device is dead . . . . :

Not only does Silver state that he has no intention of market-
ing the product involved in this proceeding, but he also offers as-
surance that should any question arise in the future regarding
any product with which he may be associated, he will “cooperate
to the fullest extent with the Commission.”

Respondents Barilen Corp., Hyman Schlosberg, and Lawrence
Serlin operated on a so-called “P.I1.” (per inquiry) basis in con-
nection with the sales of the Lectra Fuel Igniter.

Respondent Barilen Corp. was a New York corporation, with
offices at 730 Third Avenue, New York, New York. Individual
respondents Schlosberg and Serlin were officers of Barilen Corp.
and formulated, directed, and controlled the acts and practices of
the Barilen Corp. Their business address was the same as that of
the corporation.

Barilen Corp. is now dissolved, the certificate of dissolution
having been filed with the Department of State of the State of
New York on July 21, 1965.

Barilen Corp. placed its last advertisement for the Lectra Fuel
Igniter in December 1961, and it did not further engage in the
sale and distribution of that product except to wind up its sales
promotional compaign.
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Individual respondents Schlosberg and Serlin have now sepa-
rated their business interests and have not directly or indirectly
engaged in the sale or distribution of Lectra Fuel Igniters or of
any other product of similar design or construction; and they
have stated their intention not to do so. (See Motion and Supple-
mental Statement of Barilen et al; Reply.)

Concerning the operation of the entire venture, the Reply of
complaint counsel states that the respondents, commencing in
1957, “put together a very extensive promotional organization
and devised sales material, containing wildly exaggerated claims,
for the sale and distribution of an automobile spark plug.” The
Reply also explains:

This spark plug was of the so-called annular design and was marketed
under the trade name of “Lectra Fuel Igniter.” Although respondents made
some claims for uniqueness and Colonel Dollenberg is claimed to have been
granted a patent with respect to certain design features, it appears that basi-
cally the plug was substantially the same as any other annular spark plug.
Annular spark plugs have been produced by a number of both domestic and

foreign manufacturers and have been used in internal combustion engines for
many years.

According to complaint counsel, the respondents’ sales opera-
tion “got in full swing during early 1958,” but by mid-1959 “res-
pondents were experiencing financial difficulties.”The Commission
began its investigation during 1959, about the time respondents
were running into financial difficulties, and issued its complaint in
January 1961. But by this time, “the promotional scheme had
fallen apart and the respondents were scattered” and were, for
the most part, “uninterested in the disposition of the proceeding.”
Dollenberg and Silver “were the only ones in the least concerned
with the matter.” (Reply)

Concerning public interest, complaint counsel emphasizes that
the spark plugs that are the subject of this proceeding are appar-
ently but one of a number of different kinds and models of spark
plugs now on the market. Since the respondents’ spark plugs
do not appear to be unique, complaint counsel takes the po-
sition that “there would appear to be no public interest what-
soever which would justify the protracted public hearings neces- _
sary to establish the performance characteristics of the device”
(Reply). Complaint counsel adds: '

Extensive investigation by the Commission, other governmental agencies
and private organizations have clearly marked out the area of performance
for this type of product so that no useful purpose could be achieved by the

expenditure of the substantial funds necessary to conduct formal hearings to
establish such facts (Reply).
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From a practical standpoint, complaint counsel further notes
that “the material in the file is almost ten years old, and more
current promotional material does not exist.”

In summary, complaint counsel states:

. . . the respondents and their whole promotional scheme have simply dis-
solved. The single respondent, Colonel Dollenberg, who had any interest in
the matter insofar as the Lectra Fuel Igniter as a product is concerned is
now dead. Not a single one of the corporate respondents remains as a viable
organization or has engaged in the sale and distribution of the Lectra Fuel
Igniter for more than five years. The other individual respondents were en-
gaged in the operation purely on a promotional basis and there appears to be
no public interest which would warrant the further prosecution of the mat-

ter.
* * * * * * *

As a practical matter both parties and practices have long since ceased to
be (Reply).

Concurring, in effect, in the various motions to dismiss, com-
plaint counsel, in his Reply, points to “the death of the principal
individual respondent, Colonel Fred P. Dollenberg, the bank-
ruptey or dissolution of the several corporate respondents, the
complete breakdown and termination of the promotional scheme,
[and] the apparent, long continued abandonment of the al-
leged unlawful practices. . . .” In view of these facts, together
with other circumstances set forth in respondents’ motions, com-
plaint counsel states that “there appears to be no public interest
warranting the further prosecution of this matter. . . .”

Accordingly, complaint counsel “does not oppose the granting
of the relief sought . . . as to all parties respondent, but without
prejudice to the right of the Commission to institute such further
action as in its opinion the public interest may require.”

CONCLUSIONS

The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents.

The complaint herein states a cause of action, and issuance of
the complaint was in the public interest. But in view of the pre-
sent status of the respondents’ business and the stated position of
complaint counsel to the effect that “there appears to be no public
interest which would warrant the further prosecution of the mat-
ter,” the examiner concludes that there is, in fact, no present
public interest in the continued prosecution of the proceeding.

The case must be dismissed, of course, as to respondent Dollen-
berg by reason of his death.

The examiner further concludes that the case should be dis-
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missed, without decision on the merits, subject only to a reserva-
tion of the right of the Commission to take such action in the fu-
ture as may be warranted by the then-existing circumstances. Ac-
cordingly, the following order is entered ;

ORDER OF DISMISSAL

It is ordered, That the complaint be, and it hereby is, dismissed
as to respondent Fred P. Dollenberg by reason of his death on
May 15, 1965; and

It is further ordered, That the complaint be, and it hereby is,
dismissed as to all other respondents, without decision on the
merits and without prejudice to the right of the Commission to re-
open the proceeding or to take such action in the future as may be
warranted by the then-existing circumstances.

FINAL ORDER

No appeal from the initial decision of the hearing examiner
having been filed, and the Commission having determined that
the case should not be placed on its own docket for review and
that pursuant to Section 3.21 of the Commission’s Rules of Prac-
tice (effective August 1, 1963), the initial decision should be
adopted and issued as the decision of the Commission :

It is ordered, That the initial decision of the hearing examiner
shall, on the 20th day of April, 1966, become the decision of the
Commission.

IN THE MATTER OF
GUS PAPPAS trading as GUS PAPPAS FURS

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACGTS

Docket C-1058. Complaint, April 26, 1966—Decision, April 26, 1966

Consent order requiring a Chicago, Il].,‘ manufacturer, wholesaler and re-
tailer of fur products to cease misbranding and falsely invoicing his
furs.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act and the Fur Products Labeling Act, and by virtue of the au-
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thority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that Gus Pappas, an individual trading
as Gus Pappas Furs, hereinafter referred to as respondent, has
violated the provisions of said Acts and the Rules and Regula-
tions promulgated under the Fur Products Labeling Act, and it
appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its com-
plaint stating its charges in that respect as follows:

PARAGRAPH 1. Respondent Gus Pappas is an individual trading
as Gus Pappas Furs, with his principal office and place of busi-
ness located at 190 North State Street, Chicago, Illinois. Respon-
dent is a manufacturer of fur products and sells his products both
at wholesale and retail.

PAR. 2. Subsequent to the effective date of the Fur Products
Labeling Act on August 9, 1952, respondent has been and is now
engaged in the introduction into commerce, and in the manufac-
ture for introduction into commerce, and in the sale, advertising
and offering for sale in commerce, and in the transportation and
distribution in commerce, of fur products; and has manufactured
for sale, sold, advertised, offered for sale, transported and distrib-
uted fur products which have been made in whole or in part of
furs which-have been shipped and received in commerce, as the
terms “commerce,” “fur” and ‘“fur product” are defined in the
Fur Products Labeling Act.

PAR. 8. Certain of said fur products were misbranded in that
they were falsely and deceptively labeled or otherwise falsely and
deceptively identified with respect to the name or names of the
animal or animals that produced the fur from which said fur
product had been manufactured, in violation of Section 4(1) of
the Fur Products Labeling Act.

Among such misbranded fur products, but not limited thereto,
were fur products labeled as “Broadtail” thereby implying that the
furs contained therein were entitled to the designation “Broadtail
Lamb” when in truth and in fact they were not entitled to such
designation. ‘

PAR. 4. Certain of said products were misbranded in that they
were falsely and deceptively labeled to show that the fur contained
therein was natural, when in fact such fur was pointed, bleached,
dyed, tip-dyed, or otherwise artificially colored, in violation of
Section 4 (1) of the Fur Products Labeling Act.

Par. 5. Certain of said fur products were misbranded in that
they were not labeled as required under the provisions of Section
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4(2) of the Fur Products Labeling Act and in the manner and
form prescribed by the Rules and Regulations promulgated there-
under.

Among such misbranded fur products but not limited thereto,
were fur products without labels, and fur products with labels
which failed: .

1. To show the true animal name of the fur used in the fur
products.

2. To disclose that the fur contained in the fur products was
bleached, dyed, or otherwise artifically colored, when such was
the fact.

3. To show the name, or other identification issued and regis-
tered by the Commission, of one or more of the persons who man-
ufactured such fur products for introduction into commerce, in-
troduced them into commerce, sold them in commerce, advertised
or offered them for sale, in commerce, or transported or distrib-
uted them in commerce.

PAR. 6. Certain of said fur products were misbranded in viola-
tion of the Fur Products Labeling Act in that they were not la-
beled in accordance with the Rules and Regulations promulgated
thereunder in that the term “Dyed Broadtail-Processed Lamb”
was not set forth in the manner required by law, in violation of
Rule 10 of said Rules and Regulations.

PAR. 7. Certain of said fur products were falsely and deceptively
invoiced by the respondent in that they were not invoiced as re-
quired by Section 5(b) (1) of the Fur Products Labeling Act and
the Rules and Regulations promulgated under such Act.

Among such falsely and deceptively invoiced fur products, but
not limited thereto, were fur products covered by invoices which
failed to disclose that the fur contained in the fur products was
bleached, dyed, or otherwise artifically colored when such was the
fact.

PAR. 8. Certain of said fur products were falsely and decep-
tively invoiced in violation of the Fur Products Labeling Act in
that they were not invoiced in accordance with the Rules and
Regulations promulgated thereunder in that required item: num-
bers were not set forth on invoices, in violation of Rule 40 of the
said Rules and Regulations. '

PAR. 9. Certain of said products were falsely and deceptively in-
voiced in that respondent set forth on invoices pertaining to fur
products the name of an animal other than the name of the ani-
mal that produced the fur from which the said fur products had
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been manufactured, in violation of Section 5(b) (2) of the Fur
Products Labeling Act.

PAR. 10. The aforesaid acts and practices of respondent, as here-
in alleged, are in violation of the Fur Products Labeling Act and
the Rules and Regulations promulgated thereunder and constitute
unfair and deceptive acts and practices and unfair methods of

competition in commerce under the Federal Trade Commission
Act.

DECISION AND ORDER

The Federal Trade Commission having initiated an investiga-
tion of certain acts and practices of the respondent named in the
caption hereof, and the respondent having been furnished there-
after with a copy of a draft of complaint which the Bureau of
Textiles and Furs proposed to present to the Commission for its
consideration and which, if issued by the Commission, would
charge respondent with violation of the Federal Trade Commis-
sion Act and the Fur Products Labeling Act; and

The respondent and counsel for the Commission having there-
after executed an agreement containing a consent order, an ad-
mission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitute an admission by the respondent that the law has been
violated as alleged in such complaint, and waivers and provisions
as required by the Commission’s rules; and

The Commission, having reason to believe that the respondent
has violated said Acts, and having determined that complaint
should issue stating its charges in that respect, hereby issues its
complaint, accepts said agreement, makes the following jurisdic-
tional findings and enters the following order:

1. Respondent Gus Pappas is an individual trading as Gus Pap-
pas Furs, with his principal office and place of business located at
190 North State Street, Chicago, Illinois. '

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondent, and the pro-
ceeding is in the public interest.

ORDER

It is ordered, That respondent Gus Pappas, an individual, trad-
ing under his own name, or as Gus Pappas Furs, or under any
other trade name, and respondent’s representatives, agents and
employees, directly or through any corporate or other device, in
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connection with the introduction, or manufacture for introduc-
tion, into commerce, or the sale, advertising or offering for sale in
commerce, or the transportation or distribution in commerce, of
any fur product; or in connection with the manufacture for sale,
sale, advertising, offering for sale, transportation or distribution,
of any fur product which is made in whole or in part of fur
which has been shipped and received in commerce, as the terms
“commerce,” “fur” and ‘“fur product” are defined in the Fur
Products Labeling Act, do forthwith crease and desist from:

A. Misbranding fur products by :

1. Falsely or decepfively labeling or otherwise identifying
any such fur product as to the name or designation of the an-
imal or animals that produced the fur contained in the fur
product.

2. Representing, directly or by implication, on labels that
the fur contained any fur product is natural when the fur
contained therein is pointed, bleached, dyed, tip-dyed, or oth-
erwise artifically colored.

3. Failing to affix labels to fur products showing in words
and in figures plainly legible all of the information required
to be disclosed by each of the subsections of Section 4(2) of
the Fur Products Labeling Act.

4. Failing to set forth the term “Dyed Broadtail-processed
Lamb” on labels in the manner required where an election is
made to use that term in lieu of the term “Dyed Lamb.”

B. Falsely or deceptively invoicing fur products by :

1. Failing to furnish invoices, as the term “invoice” is de-
fined in the Fur Products Labeling Act, showing in words
and figures plainly legible all the information required to be
disclosed by each of the subsections of Section 5(b) (1) of
the Fur Products Labeling Act.

2. Setting forth on the invoices pertaining to fur products
the name or names of any animal or animals other than the
name of the animal producing the fur contained in the fur
product as specified in the Fur Products Name Guide, and as
Prescribed by the Rules and Regulations.

3. Failing to set forth on invoices the item number or
mark assigned to fur products.

It is further ordered, That the respondent herein shall, within
sixty (60) days after service upon him of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which he has complied with this order.
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IN THE MATTER OF
HERMAN FELDMAN

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Docket C-1059. Complaint, April 26, 1966—Decision, April 26, 1966

Consent order requiring a New York City manufacturing furrier to cease
mishranding and deceptively invoicing his fur products. :

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act and the Fur Products Labeling Act, and by virtue of the au-
thority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that Herman Feldman, an individual
trading as Herman Feldman, hereinafter referred to as respon-
dent, has violated the provisions of said Acts and the Rules and
Regulations promulgated under the Fur Products Labeling Act,
and it appearing to the Commission that a proceeding by it in res-
pect thereof would be in the public interest, hereby issues its com-
plaint stating its charges in that respect as follows:

PARAGRAPH 1. Respondent Herman Feldman, is an individual
trading as Herman Feldman. :

Respondent is a manufacturer of fur products with his office
and principal place of business located at 245 West 29th Street,
city of New York, State of New York.

PAR. 2. Subsequent to the effective date of the Fur Products La-
beling Act on August 9, 1952, respondent has been and is now en-
gaged in the introduction into commerce, and in the manufacture
for introduction into commerce, and in the sale, advertising and
offering for sale in commerce, and in the transportation and dis-
tribution in commerce, of fur produects; and has manufactured for
sale, sold, advertised, offered for sale, transported and distributed
fur products which have been made in whole or in part of furs
which have been shipped and received in commerce, as the terms
“commerce,” “fur” and ‘“fur product” are defined in the Fur
Products Labeling Act.

PAR. 3. Certain of said fur products were misbranded in that
they were not labeled as required under the provisions of Section
4(2) of the Fur Products Labeling Act and in the manner and
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form prescribed by the Rules and Regulations promulgated there-
under.

Among such misbranded fur products, but not limited thereto,
were fur products with labels which failed:

1. To show the true animal name of the fur used in the fur
product.

2. To disclose that the fur contained in the fur product was
bleached, dyed, or otherwise artificially colored, when such was
the fact.

PaR. 4. Certain of said fur products were misbranded in viola-
tion of the Fur Products Labeling Act in that they were not la-
beled in accordance with the Rules and Regulations promulgated
thereunder in that required item numbers were not set forth on
labels, in violation of Rule 40 of said Rules and Regulations.

PAR. 5. Certain of said fur products were falsely and decep-
tively invoiced by the respondent in that they were not invoiced
as required by Section 5(b) (1) of the Fur Products Labeling Act
and the Rules and Regulations promulgated under such Act.

Among such falsely and deceptively invoiced fur products but
not limited thereto were fur products covered by invoices which
failed:

1. To show the true animal name of the fur used in the fur
product.

2. To show that the fur product contained or was composed of
used fur, when such was the fact.

8. To disclose that the fur contained in the fur product was
bleached, dyed, or otherwise artificially colored, when such was
the fact.

PAr. 6. Certain of said fur products were falsely and decep-
tively invoiced in violation of the Fur Products Labeling Act in
that they were not invoiced in accordance with the Rules and
Regulations promulgated thereunder in the following respects:

(a) Information required under Section 5(b) (1) of the Fur
Products Labeling Act and the Rules and Regulations promul-
gated thereunder was set forth on invoices in abbreviated form,
in violation of Rule 4 of said Rules and Regulations.

(b) The term “blended” was used on invoices as part of the in-
formation required under Section 5(b) (1) of the Fur Products
Labeling Act and the Rules and Regulations promulgated there-
under to describe the pointing, bleaching, dyeing, tip-dyeing or
otherwise artificial coloring of furs, in violation of Rule 19(f) of
said Rules and Regulations.
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(¢) Required item numbers were not set forth on invoices, in
violation of Rule 40 of said Rules and Regulations.

PAR. 7. The aforesaid acts and practices of respondent, as here-
in alleged, are in violation of the Fur Products Labeling Act and
the Rules and Regulations promulgated thereunder and constitute
unfair and deceptive acts and practices and unfair methods of
competition in commerce under the Federal Trade Commission
Act.

DECISION AND ORDER

The Federal Trade Commission having initiated an investiga-
tion of certain acts and practices of the respondent named in the
caption hereof, and the respondent having been furnished there-
after with a copy of a draft of complaint which the Bureau of
Textiles and Furs proposed to present to the Commission for its
consideration and which, if issued by the Commission, would
charge respondent with violation of the Fur Products Labeling
Act and the Federal Trade Commission Act; and h

The respondent and counsel for the Commission having there-
after executed an agreement containing a consent order, an ad-
mission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitute an admission by the respondent that the law has been
violated as alleged in such complaint, and waivers and provisions
as required by the Commission’s rules; and

The Commission, having reason to believe that the respondent
has violated said Acts, and having determined that complaint
should issue stating its charges in that respect, hereby issues its
complaint, accepts said aggreement, makes the following jurisdic-
tional findings, and enters the following order:

1. Respondent Herman Feldman is an individual trading as
Herman Feldman, with his office and principal place of business
located at 245 West 29th Street, city of New York, State of New
York.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondent, and the pro-
ceeding is in the public interest.



HERMAN FELDMAN 627
624 Order
ORDER

It is ordered, That respondent Herman Feldman, an individual
trading as Herman Feldman, or under any other trade name, and
respondent’s representatives, agents and employees, directly or
through any corporate or other device, in connection with the in-
troduction, or manufacture for introduction, into commerce, or
the sale, advertising or offering for sale in commerce, or the
transportation or distribution in commerce, of any fur product;
or in connection with the manufacture for sale, sale, advertising,
offering for sale, transportation or distribution, of any fur prod-
uct which is made in whole or in part of fur which has been
shipped and received in commerce, as the terms “commerce,”
“fur” and “fur product” are defined in the Fur Products Labeling
Act, do forthwith cease and desist from:

A. Misbranding fur products by :

1. Failing to affix labels to fur products showing in
words and in figures plainly legible all of the informa-
tion required to be disclosed by each of the subsections of
Section 4(2) of the Fur Products Labeling Act.

2. Failing to set forth on labels the item number or
mark assigned to each such fur product.

B. Falsely or deceptively invoicing fur products by :

1. Failing to furnish invoices, as the term “invoice” is
defined in the Fur Products Labeling Act, showing in
words and figures plainly legible all the information re-
quired to be disclosed in each of the subsections of Sec-
tion 5(b) (1) of the Fur Products Labeling Act.

2. Setting forth information required under Section
5(b) (1) of the Fur Products Labeling Act and the Rules
and Regulations promulgated thereunder in abbreviated
form.

3. Setting forth the term “blended” or any term of
like import as part of the information required under
Section 5(b) (1) of the Fur Products Labeling Act and
Rules and Regulations promulgated thereunder to de-
scribe the pointing, bleaching, dyeing, tip-dyeing or oth-
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erwise artificial coloring of furs contained in fur prod-
ucts.

4. Failing to set forth on invoices the item number or
mark assigned to each such fur product.

It is further ordered, That the respondent herein shall, within
sixty (60) days after service upon him of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which he has complied with this order.

IN THE MATTER OF
LIQUIDATION CORPORATION OF AMERICA ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-1060. Complaint, April 26, 1966—Decision, April 26, 1966

Consent order requiring a Springfield, Mo., debt collection agency to cease
misrepresenting the nature, size and scope of its business, deceptively

using the term “liquidation” in its trade name, and using other false
and deceptive practices.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act, the
Federal Trade Commission, having reason to believe that the Lig-
uidation Corporation of America, a corporation, and Gladys Was-
son and Roy Wasson, individually and as officers and directors of
said corporation, and Earl Gardner, individually and as an em-
ployee and a director of said corporation, hereinafter referred to
as respondents, have violated the provisions of said Act, and it
appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its com-

plaint stating its charges in that respect as follows:

PARAGRAPH 1. Respondent Liquidation Corporation of America,
is a corporation organized, existing and doing business under and
by virtue of the laws of the State of Missouri with its office and
principal place of business located at 1581 Sunshine Street, in the
city of Springfield, State of Missouri.

Respondents Gladys Wasson and Roy Wasson are individuals
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and officers and directors of said corporation. Respondent Earl
Gardner is an individual employee and a director of said corpora-
tion. They formulate, control and direct the acts and practices of
the corporate respondent, including the acts and practices herein-
after set forth. The addresses of the individual respondents are
the same as that of the corporate respondent.

PAR. 2. Respondents now operate, and have operated for more
than one year last past, a collection agency under the name Liqui-
dation Corporation of America. Business is secured by respon-
dents through the solicitations of agents.

Respondents use blank assignment forms upon which the credi-
tor lists each delinquent account, showing the name of the debtor,
address, date of indebtedness and the amount allegedly due. These
assignment forms are sent from respondents’ place of business in
the State of Missouri to creditors located in various States of the
United States. Said forms are executed and returned by the credi-
tor, assigning the accounts, so listed, to respondents for collection
on a commission basis.

The debtors concerned reside in various States other than the
State of Missouri. Respondents send demands for payment and
_ other documents to said debtors and receive money from debtors
located in States other than Missouri and transmit it, less their
commission, to creditors who reside elsewhere than in Missouri.
Respondents often receive checks from creditors representing
debts paid directly to the creditor. '

In carrying on their aforesaid business, respondents maintain,
and at all times hereinafter mentioned have maintained, a sub-
stantial course of trade in commerce, as “commerce” is defined in
the Federal Trade Commission Act.

PaR. 3. In the course and conduct of their business, at all times
mentioned herein, respondents have been in substantial competi-
tion, in commerce, with other corporations, firms and individuals
engaged in the business of collecting delinquent accounts.

PAR. 4. Through the use of the word “Liquidation” as a part of
their trade name, said respondents represented, and now repre-
sent, directly or by implication, that they are liquidators of com-
panies or agents engaged in the sale or disposition of bankrupt,
estate, salvage, distrained or other distress or surplus merchan-
dise.

PAR. 5. In truth and in fact, the corporate respondents are not
engaged in the liquidation of companies or agents engaged in the
sale or disposition of bankrupt, estate, salvage, distrained or
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other distress or surplus merchandise, but, on the contrary, the
sole business of the respondents is the operation of an agency for
the collection of alleged delinquent accounts.

Therefore, the statements and representations set forth in Par-
agraph Four hereof were and are false, misleading and deceptive.

PAR. 6. Respondents, in the course and conduct of their afore-
said business, and for the purpose of inducing individuals, firms
and corporations to sign the aforesaid assignments, as well as
aiding in making collections from debtors, have made certain
statements and representations, directly or by implication, with
respect to their business. Typical, but not all inclusive of such
statements and representations, are the following:

1. Nation-wide corresponding attorneys and collectors.

2. Karl Knight, Manager, Investigation Department.

3. W. R. Davis, Accounting Department.

4. A. L. Clark, Credit Department.
5. Dear Member.

PAR. 7. By and through the use of the aforesaid statements and
representations set forth in Paragraph Six hereof, and others of
similar import and meaning, not expressly set out herein, respon-
dents represented, and now represent, directly or by implication,
that:

1. The business of the respondents is nationwide in scope and
that they have nationwide corresponding attorneys and collectors
directly affiliated and connected with them.

2. The business of respondents is departmentalized and they
employ a large staff of employees.

8. The corporate respondent is an organization having mem-
bers. '

PAR. 8. In truth and in fact:

1. The business of the respondents is not nationwide in scope
and does not have nationwide corresponding attorneys and collec-
tors directly affiliated and connected with them.

2. The business of the respondents is not departmentalized and
they do not employ a large staff of employees. Actually there are
only about a dozen employees and various fictitious names and ti-
tles are used in signing forms and correspondence.

3. The corporate respondent has no members, but, on the con-
trary, those designated as “members” are persons who have as-
signed alleged delinquent accounts to the respondent for collec-
tion.

Therefore, the statements and representations set forth in Par- -
agraphs Six and Seven hereof are false, misleading and deceptive.
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PAR. 9. In the course and conduct of their collection business,
and for the purpose of inducing the payment of alleged delin-
quent accounts, respondents transmit and mail, and cause to be
transmitted and mailed to alleged delinquent debtors, various
form letters, demands for payment, requests for information, and
other printed material.

Typical and illustrative of respondent’s forms, but not all inclu-
sive thereof, are the following:

Liguidation Corporation of America
Executive Offices — 1531 E. Sunshine — Box 3358 Glenstone Sta.
Phone TUxedo, 1-6565
SPRINGFIELD, MO. 65804

In Re: Claim of
Creditor

Versus
Debtor

File No.
C.C.: Investigator

Final Demand

To the above named Debtor

TAKE NOTICE, that the above named Creditor claims an indebtedness
from you of /100 Dollars; payment has
been duly demanded, no part thereof has been paid and the same is now due
and owing said Creditor.

UNLESS a remittance is received IN OUR OFFICE, in the City of
Springfield, County of Greene and State of Missouri on or before the
day of A.D. 19___ or you SATISFACTORILY EX-
PLAIN why said claim is unpaid and make arrangements for settlement
thereof, action will be necessary, thereby adding expenses to the amount of
said claim.

THIS DEMAND is made for the purpose of giving you a final opportun-
ity to pay and to advise of further action on said claim if the same is not
paid within the time aforesaid.

DATED, this ________ day of in the Year of
Our Lord, One Thousand Nine Hundred and

Liquidation Corporation of America
Per J. Kerns

Attorney in Fact
TO DEBTOR: To settle this matter without further procedure and added
expense remit the full amount of this claim direct to this
office within Ten Days from date.
IMPORTANT: Your Account has been assigned to this office for collection.
ALL PAYMENTS MUST COME DIRECT TO OUR
OFFICE.
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For Office Use Only
FINAL DEMAND

Matter of :
Creditor
VERSUS
. Debtor
COMMENT
COPY

Liquidation Corporation of America
1531 E. Sunshine
SPRINGFIELD, MISSOURI

Liquidation Corporation of America

EXECUTIVE OFFICES, SUITE G-20
1531 E. Sunshine — Nat’l Sta. Box 2341
SPRINGFIELD, MISSOURI
Phone TUxedo 1-1911

We have been asked to compile a credit report on the subject whose name
appears above. Your cooperation in completing this form will be greatly
appreciated. If we can at any time reciprocate, please call on us.

ADDRESS OF SUBJECT . i
EMPLOYER’S NAME _ o
EMPLOYER’S ADDRESS .. e
IS SUBJECT RELIABLE? e
ARE HABITS SOBER AND TEMPERATE? ... . oo..__
NUMBER OF CHILDREN e
SUBJECT’'S BANK e
NAMES AND ADDRESSES OF PEOPLE WHO KNOW SUBJECT PER-
SONALLY s

We are enclosing a stamped envelope for your reply.

Yours very truly,

LIQUIDATION CORPORATION OF AMERICA
A. L. Clark

Credit Department
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Liquidation Corporation of America
EXECUTIVE OFFICES, SUITE G-20
1531 E. Sunshine — Box 3358 Glenstone Sta.
SPRINGFIELD, MISSOURI 65804
Phone TUxedo 1-1911
In Re:

We have some very unfortunate news for you, news which will be costly and
embarrassing to you.

Your failure to reply to our previous final audit notice has placed you in
a position where we must now take the following steps. We are prepared to
have our I‘rn;estigator in your locality conduct a complete personal investiga-
tion as to your source of income, ownership or equity in attachable assets,
ie., real estate and/or personal property, automobile, livestock, farm
machinery, ete.

Our Investigator is also prepared to visit your place of employment, if
employed, and also inquire of the local merchants and others in the com-
munity as to your standing in the community, paying habits, ete.

When this investigation is completed the results will be reported to your
Creditor.

Completion of the above arrangements will require approximately fifteen
(15) days. If within that time you decide to pay this account in full, or
send us a substantial payment thereon with your proposed plan to make
installment payments on the balance, the above action can be averted,

Suit yourself, either you act or we shall.

Very truly yours,
Karl Knight
Karl Knight, Mgr.

Investigation Dept.
KK /eg
cc: Complete file to Investigator in

PAR. 10. By and through the use of the aforesaid forms and the
statements and representations set forth therein and others of
similar import and meaning, not expressly set out herein, respon-
dents represented, and now represent, directly or by implication,
that:

1. Said “Final Demand” document in form and content is an
official document duly issued or approved by a court of law.

2. Respondents’ questionnaire requesting information concern-
ing an alleged debtor is for the purpose of compiling a credit re-
port.

3. Respondents compile and issue credit reports of alleged de-
linquent debtors.

PAR. 11. In truth and in fact:

1. Said “Final Demand” form is not an official document duly
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issued or approved by a court of law, but on the contrary is
wholly private in its origin.

2. Respondents’ questionnaire requesting information concern-
ing an alleged debtor is not for purposes of compiling a credit re-
port, but on the contrary is a device used by respondents to locate
and to secure information regarding an alleged debtor for the
purpose of attempting to collect an alleged overdue debt.

3. Respondents do not compile or issue credit reports and do
not operate as a credit bureau for members. Respondents’ sole
business is that of a collection agency.

Therefore, the statements and representations as set forth in
Paragraphs Nine and Ten hereof were, and are, false, misleading
and deceptive.

PAR. 12. The use by respondents of the foregoing false, mislead-
ing and deceptive representations and practices has had, and now
has, the tendency and capacity to mislead a substantial number of
creditors and debtors into the erroneous and mistaken belief that
such representations were, and are, true, and into the assignment
of accounts to it for collection and in the collection of monies
from debtors because of such mistaken and erroneous belief.

PAR. 18. The aforesaid acts and practices of respondents, as
herein alleged, were, and are, all to the prejudice and injury of
the public and of respondent’s competitors and constituted, and
now constitute, unfair methods of competition in commerce and
unfair and deceptive acts and practices in commerce, in violation
of Section 5 of the Federal Trade Commission Act.

DECISION AND ORDER

The Federal Trade Commission having initiated an investiga-
tion of certain acts and practices of the respondents named in the
caption hereof, and the respondents having been furnished there-
after with a copy of a draft of complaint which the Bureau of De-
ceptive Practices proposed to present to the Commission for its
consideration and which, if issued by the Commission, would
charge respondents with violation of the Federal Trade Commis-
sion Act; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an ad-
mission by the respondents of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitute an admission by the respondents that the law has been
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violated as alleged in such complaint, and waivers and provisions
as required by the Commission’s rules; and

The Commission, having reason to believe that the respondents
have violated the Federal Trade Commission Act, and having de-
termined that complaint should issue stating its charges in that
respect, hereby issues its complaint, accepts said agreement,
makes the following jurisdictional findings and enters the follow-
ing order: ‘

1. Respondent Liquidation Corporation of America is a corpo-
ration organized, existing and doing business under and by virtue
of the laws of the State of Missouri, with its office and principal
place of business located at 1531 Sunshine Street, in the City of
Springfield, State of Missouri.

Respondents Gladys Wasson and Roy Wasson are officers and
directors of said corporation, and respondent Earl Gardner is an
employee and a director of said corporation. Their address is the
same as that of said corporation.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents, and the
proceeding is in the public interest. :

ORDER

It is ordered, That respondents Liquidation Corporation of
America, a corporation, and its officers and directors, and Gladys
Wasson and Roy Wasson, individually and as officers and direc-
tors of said corporation, and Earl Gardner, individually as an em-
ployee and as a director of said corporation, and respondents’ rep-
resentatives, agents and employees, directly or through any cor-
porate or other device, in connection with the solicitation of ac-
counts for collection, or the collection of, or attempts to collect ac-
counts, in commerce, as “commerce” is defined in the Federal
Trade Commission Act, do forthwith cease and desist from:

1. Using the word “Liquidation” or any other word or
words of similar import or meaning, in or as a part of respon-
dents’ trade or corporate name, or otherwise representing, di-
rectly or by implication, that they are liquidators or agents
engaged in the sale or disposition of bankrupt, estate, sal-
vage, distrained or other distress or surplus merchandise; or
misrepresenting, in any manner, their trade or business sta-
tus or the nature of respondents’ enterprise;

2. Representing, directly or by implication, that their busi-
ness is nationwide in scope or that they have nationwide
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corresponding attorneys and collectors affiliated or connected
with them ;

3. Representing, directly or by implication, that respon-
dents’ business is departmentalized or that respondents’ busi-
ness employs a large number of employees; or misrepresent-
ing, in any manner, the organization, size or staff of respon-
dents’ business;

4. Representing, directly or by implication, that the cor-
porate respondent has members; or designating the persons
who assign accounts to them for collection as “members”;

5. Using any unofficial or unauthorized document which
simulates or is represented to be a document authorized, is-
sued or approved by a court of law or any other official or
legally constituted or authorized authority; or misrepresent-
ing, in any manner, the source, authorization or approval of
any document;

6. Using any questionnaire or similar material which does
not clearly reveal the purpose for which the information is
requested;

7. Representing, directly or by implication, that respon-
dents compile or issue credit reports: Provided, however, That
it shall be a defense in any enforcement action hereunder for
respondents to establish that they provide such service.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with
the Commission a report in writing setting forth in detail the
manner and form in which they have complied with this order.

IN THE MATTER OF
STEIN’S FUR SHOP, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION AND THE FUR
PRODUCTS LABELING ACTS

Docket C-1061. Complaint, April 27, 1966—Decision, April 27, 1966

Consent order requiring a Memphis, Tenn., retail furrier to cease misrepre-
senting the savings available to purchasers of its fur products through
such statements as “Save Up To 1/8 and More.”
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COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act and the Fur Products Labeling Act, and by virtue of the au-
thority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that Stein’s Fur Shop, Inc., a corpora-
tion, and Barney Golding, individually and as an officer of said
corporation, hereinafter referred to as respondents, have violated
the provisions of said Acts and the Rules and Regulations pro-
mulgated under the Fur Products Labeling Act, and it appearing
to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint stat-
ing its charges in that respect as follows:

PARAGRAPH 1. Respondent Stein’s Fur Shop, Ine., is a corpora-
tion organized, existing and doing business under and by virtue of
the laws of the State of Tennessee.

Respondent Barney Golding is an officer of the corporate res-
pondent and formulates, directs and controls the acts, practices
and policies of the said corporate respondent including those here-
inafter set forth. Respondents have their office and principal
place of business located at 96 South Main Street, in the city of
Memphis, State of Tennessee.

PAR. 2. Subsequent to the effective date of the Fur Products La-
beling Act on August 9, 1952, respondents have been and are now
engaged in the introduction into commerce, and in the sale, adver-
tising, and offering for sale in commerce, and in the transporta-
tion and distribution in commerce, of fur products; and have sold,
advertised, offered for sale, transported and distributed fur prod-
ucts which have been made in whole or in part of furs which
have been shipped and received in commerce, as the terms “com-
merce,” “fur” and “fur product” are defined in the Fur Products
Labeling Act. '

PAR. 3. Certain of said fur products were falsely and decep-
tively advertised in violation of the Fur Products Labeling Act in
that certain advertisements intended to aid, promote and assist,
directly or indirectly, in the sale and offering for sale of such fur
products were not in accordance with the provisions of Section
5(a) of the said Act.

Among and included in the aforesaid advertisements, but not
limited thereto, were advertisements of respondents which ap-
peared in issues of The Commercial Appeal, a newspaper pub-
lished in the City of Memphis, State of Tennessee.

Among such false and deceptive advertisements, but not limited
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thereto, were advertisements containing representations through
such statements as “Save Up To 1/3 and More” that prices of fur
products were reduced in direct proportion to the percentages
stated and that the amount of said reduction afforded savings to
the purchasers of respondents’ products when in fact such prices
were not reduced in direct proportion to the percentages stated
and the represented savings were not thereby afforded to the said
purchasers, in violation of Section 5(a) (5) of the Fur Products
Labeling Act.

PAR. 4. In advertising fur products for sale, as aforesaid, res-
pondents made pricing claims and representations of the types
covered by subsections (a), (b), (¢) and (d) of Rule 44 of the
Regulations under the Fur Products Labeling Act. Respondents in
making such claims and representations failed to maintain full
and adequate records disclosing the facts upon which such claims
and representations were based, in violation of Rule 44 (e) of said
Rules and Regulations.

PAR. 5. The aforesaid acts and practices of respondents, as here-
in alleged, are in violation of the Fur Products Labeling Act and
the Rules and Regulations promulgated thereunder and constitute
unfair and deceptive acts and practices and unfair methods of
competition in commerce under the Federal Trade Commission
Act.

DECISION AND ORDER

The Federal Trade Commission having initiated an investiga-
tion of certain acts and practices of the respondents named in
the caption hereof, and the respondents having been furnished
thereafter with a copy of a draft of complaint which the Bureau
of Textiles and Furs proposed to present to the Commission for
its consideration and which, if issued by the Commission, would
charge respondents with violation of the Federal Trade Commis-
sion Act and the Fur Products Labeling Act; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an ad-
mission by the respondents of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of
said agreement is for settlement purposes only and does not con-
stitute an admission by the respondents that the law has been vio-
lated as alleged in such complaint, and waivers and provisions as
required by the Commission’s rules; and

The Commission, having reason to believe that the respondents
have violated said Acts, and having determined that complaint
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should issue stating its charges in that respect, hereby issues its
complaint, accepts said agreement, makes the following jurisdic-
tional findings and enters the following order:

1. Respondent Stein’s Fur Shop, Inc., is a corporation orga-
nized, existing and doing business under and by virtue of the laws
of the State of Tennessee, with its office and principal place of
business located at 96 South Main Street, in the city of Mempbhis,
State of Tennessee.

Respondent Barney Golding is an officer of said corporation and
his address is the same as that of said corporation.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents, and the
proceeding is in the public interest.

ORDER

It is ordered, That respondents Stein’s Fur Shop, Inc., a corpo-
ration, and its officers, and Barney Golding, individually and as
an officer of said corporation and respondents’ representa-
tives, agents and employees, directly or through any corporate or
other device, in connection with the introduction, into commerce,
or the sale, advertising or offering for sale in commerce, or the
transportation or distribution in commerce, of any fur product;
or in connection with the sale, advertising, offering for sale,
transportation or distribution, of any fur product which is made
in whole or in part of fur which has been shipped and received in
commerce, as the terms “commerce,” “fur” and “fur product” are
defined in the Fur Products Labeling Act, do forthwith cease and
desist from:

A. Falsely or deceptively advertising fur products through
the use of any advertisement, representation, public an-
nouncement or notice which is intended to aid, promote or as-
sist, directly or indirectly, in the sale, or offering for sale of
any fur product, and which:

: 1. Misrepresents in any manner the savings available
to purchasers of respondents’ fur products.

2. Falsely or deceptively represents in any manner
that prices of respondents’ fur products are reduced.

3. Misrepresents directly or by implication through
percentage savings claims that prices of fur products
are reduced to afford purchasers of respondents’ fur
products the percentage of savings stated.

B. Making claims and representations of the types covered
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by subsections (a), (b), (¢) and (d) of Rule 44 of the Rules
and Regulations promulgated under the Fur Products Label-
ing Act unless there are maintained by respondents full and
adequate records disclosing the facts upon which such claims
and representations are based.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with
the Commission a report in writing setting forth in detail the
manner and form in which they have complied with this order.

IN THE MATTER OF
NOR-CAL DISTRIBUTORS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
SEC. 2 (f) OF THE CLAYTON ACT

Docket C-1062. Complaint, April 29, 1966—Decision, April 29, 1966 .

Consent- order requiring 46 jobbers of automotive products and supplies, and
their buying organization, Nor-Cal Distributors, Inc., of San Francisco,
Calif., to cease knowingly inducing and receiving discriminatory prices
from their suppliers in violation of Sec. 2(f) of the Clayton Act.

COMPLAINT

The Federal Trade Commission, having reason to believe that
the party respondents named in the caption hereof, and hereinaf-
ter more particularly designated and described, have violated and
are now violating the provisions of subsection (f) of Section 2 of
the Clayton Act, as amended (U.S.C., Title 15, Sec. 13), hereby
issues its complaint stating its charges with respect thereto as
follows:

PARAGRAPH 1. Respondent Nor-Cal Distributors, Inc., herein-
after sometimes referred to as respondent Nor-Cal, is a corpora-
tion organized, existing and doing business under and by virtue
of the laws of the State of California, with its principal office and
place of business located at 500 Florida Street, San Francisco,
California.

Respondent Nor-Cal, although using corporate form, is a mem-
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bership organization, organized, maintained, managed, controlled,
and operated by and for its members. The membership of respon-
dent Nor-Cal is composed of corporations, partnerships and indi-
viduals whose business consists of the jobbing of automotive
products and supplies.

Respondent Nor-Cal, as constituted and operated, is known and
referred to in the trade as a buying group.

PAR. 2. The following respondent corporations and individuals,
sometimes hereinafter referred to as respondent jobbers, consti-
tute respondent Nor-Cal:

Respondent Allied Automotive, Inc., is a corporation organized, existing
and doing business under and by virture of the laws of the State of Nevada,
with its principal office and place of business located at 490 North Virginia
Street, Reno, Nevada.

Respondent Auto Parts Sales Co. is a corporation organized, existing and
doing business under and by virtue of the laws of the State of California,
with its principal office and place of business located at 636 Ward Street,
Martinez, California.

Respondent The Automotive Supply Co., Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the State of
California, with its principal office and place of business located at 230 South
Bridge Street, Visalia, California.

Respondent Belmont Auto Parts, Inc., is a corporation organized, existing
and doing business under and by virtue of the laws of the State of Califor-
nia, with its principal office and place of business located at 1161 Old County
Road, Belmont, California.

Respondent Benson & Zimmerman Co. is a corporation organized, existing
and doing business under and by virtue of the laws of the State of Califor-
nia, with its principal office and place of business located at Eleventh and
“H” Streets, Modesto, California.

Respondent Berkeley Automotive Center is a corporation organized, exist-
ing and doing business under and by virtue of the laws of the State of Cali-
fornia, with its principal office and place of business located at 2619 Shattuck
Avenue, Berkeley, California.

Respondent C. & H. Auto Parts is a corporation organized, existing and
doing business under and by virtue of the laws of the State of California,
with its principal office and place of business located at 610 Main Street, Pla-
cerville, California.

Respondent Cresta Bros. Auto Parts is a corporation organized, existing
and doing business under and by virtue of the laws of the State of Califor-
nia, with its principal office and place of business located at 5050 Mission
Street, San Francisco, California.

Respondent Federal Parts & Products Co., Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the State of
California, with its principal office and place of business located at 231 Cali-
fornia Drive, Burlingame, California.

Respondent Henderson Bros. Stores, Inc., is a corporation organized, exist-
ing and doing business under and by virtue of the laws of the State of Cali-
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fornia, with its principal office and place of business located at 1800—28rd
Street, Sacramento, California. .

Respondent Hust Bros., Inc., is a corporation organized, existing and doing
business under and by virtue of the laws of the State of California, with its
prineipal office and place of business located at Fourth and “E” Streets, Mar-
ysville, California. :

Respondent E. C. Kraft & Co. is a corporation organized, existing and
doing business under and by virtue of the laws of the State of California,
with its principal office and place of business located at 53 Santa Rosa Ave-
nue, Santa Rosa, California.

Respondent Lacey Automotive Parts Co. is a corporation organized, exist-
ing and doing business under and by virtue of the laws of the State of Cali-
fornia, with its principal office and place of business located at 108 Monterey
Street, Salinas, California.

Respondent Lakeside Automotive, Inc., is a corporation organized, existing
and doing business under and by virtue of the laws of the State of Califor-
nia, with its principal office and place of business located at South Shore,
Lake Tahoe, P.O. Box 70, Stateline, California.

Respondent Lemoore Auto Supply is a corporation organized, existing and
doing business under and by virtue of the laws of the State of California,
with its principal office and place of business located at 41 “E” Street, P.O.
Box 630, Lemoore, California.

Respondent Littrell Parts is a corporation organized, existing and doing
business under and by virtue of the laws of the State of California, with its
principal office and place of business located at 810 South Main Street,
Yreka, California.

Respondent Maxwell Motor Supply Co., Inc., is a corporation organized, ex-
isting and doing business under and by virtue of the laws of the State of
California, with its principal office and place of business located at 228 North
El Dorado Street, Stockton, California.

Respondent Mill Valley Auto Parts, Inc., is a corporation organized, exist-
ing and doing business under and by virtue of the laws of the State of Cali-
fornia, with its principal office and place of business located at 360 Miller
Avenue, Mill Valley, California.

Respondent Motor Parts Company is a corporation organized, existing and
doing business under and by virtue of the laws of the State of California,
with its principal office and place of business located at 2344 Harrison Street,
Oakland, California.

Respondent Chico Automotive Supply is a corporation organized, existing
and doing business under and by virtue of the laws of the State of Califor-
nia, and doing business under the firm name and style of Motor Supply Co.,
with its principal office and place of business located at 360 East Sixth
Street, Chico, California.

Respondent Moses & Moses Motor Parts is a corporation organized, exist-
ing and doing business under and by virtue of the laws of the State of Cali-
fornia, and doing business under the firm name and style of M & M Motor
Parts, with its prineipal office and place of business located at 1219 Solano
Street, Corning, California. )

Respondent National Auto Parts Co., Inc., is a corporation organized, ex-
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isting and doing business under and by virtue of the laws of the State of
California, with its principal office and place of business located at 1110 Col-
usa Street, Vallejo, California.

Respondent Tri-City Auto Supply is a corporation organized, existing and
doing business under and by virtue of the laws of the State of California,
with its principal office and place of business located at 551—23rd Street,
Richmond, California. )

Respondent Sequoia Auto Parts is a corporation organized, existing and
doing business under and by virtue of the laws of the State of California,
with its principal office and place of business located at 908 Main Street, Red-
wood City, California.

Respondent Westside Auto Parts, Inec., is a corporation organized, existing
and doing business under and by virtue of the laws of the State of Califor-
nia, with its principal office and place of business located at 1232 Monterey
Street, San Luis Obispo, California.

Respondents Herman Krebs and Earl Lounsbury are copartners doing
business under the firm name and style of Automotive Parts Co., with their
principal office and place of business located at 961 West 16th Street, P.O.
Box 1230, Merced, California.

Respondent Floyd E. Benson is a sole proprietor doing business under the
firm name and style of Benson & Ridenhour, with his principal office and
place of business located at 215 El Circulo, Patterson, California.

Respondent William T. Wood is a sole proprietor doing business under the
firm name and style of Automotive Parts & Machine Shop Co., with his office
and principal place of business located at 722 Broadway, Fresno, California.

Respondents A. Frank Lewis and Albert H. Davis are copartners doing
business under the firm name and style of Contra Costa Auto Parts, with
their principal office and place of business located at 2329 Boulevard Circle,
Walnut Creek, California.

Respondents Julius G. Rossi and Leonard L. Rundle are copartners doing
business under the firm name and style of Farnsworth & Callahan, with their
principal office and place of business located at 186 South Montgomery
Street, San Jose, California.

Respondent Jack W. Parker is a sole proprietor doing business under the
firm name and style of Globe Auto Supply, with its principal office and place
of business located at 700 Parina Avenue, North Sacramento, California.

Respondents Robert B. Huston, George E. Huston and Kenneth A. Greer
are copartners doing business under the firm name and style of Hollister
Auto Parts, with their principal office and place of business located at 139
Fourth Street, Hollister, California.

Respondent Raymond Allen is a sole proprietor doing business under the
firm name and style of Irving Auto Supply, with his principal office and place
of business located at 1900 Lawton Street, San Francisco, California.

Respondents Herbert J. Kramer and Guldbrand J. Kramer are copartners
doing business under the firm name and style of Kramer Auto Supply Co.,
with their principal office and place of business located at 215 Fourth Street,
Eureka, California.

Respondent William J. Cresta, Jr., is a sole proprietor doing business
under the firm name and style of McCullock Auto Supply, with his principal
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office and place of business located at 999 Valencia Street, San Francisco,
California.

Respondents Barrett T. Hicks and Eleanor B. Hicks are copartners doing
business under the. firm name and style of Merced Motor Parts, with their
principal office and place of business located at 811 West Seventeenth Street,
Merced, California.

Respondents Carl Pate and William Lehnhoff are copartners doing business
under the firm name and style of Montgomery Auto Parts, with their princi-
pal office and place of business located at 198 North Monterey Street, Gilroy,
California.

Respondents Eugene F. Asher and Harry W. Scott are copartners doing
business under the firm name and style of Motor Supply Company, with their
prineipal office and place of business located at 1757 California Street, Red-
ding, California.

Respondents L. R. Horler, J. A, Bennett, L. C. Avedano and V. Borba are
copartners doing business under the firm name and style of National Parts
Company, with their principal office and place of business located at 809 Lin-
coln Avenue, San Rafael, California.

Respondents Louis P. Lazzaretto and Elmer L. Anderson are copartners
doing business under the firm name and style of United Auto-Sweet Service
Co., with. their principal office and place of business located at 435 Washing-
ton Street, Monterey, California.

Respondents F. M. Chandler, Earl Neilsen, Robert P. Chandler and Burton
E. Hazelton are copartners doing business under the firm name and style of
Sweet Service Co. of Santa Cruz, with their principal office and place of busi-
ness located at 504 Front Street, Santa Cruz, California.

Respondents Jack A. Fisher and James V. Fisher are copartners doing
business under the firm name and style of Tracy Auto Parts, with their prin-
cipal office and place of business located at 65-—10th Street, Tracy, Califor-
nia.

Respondent James M. White is a sole proprietor doing business under the
firm name and style of Whities Auto Parts, with his principal office and place
of business located at 508 San Mateo Avenue, San Bruno, California.

Respondent Douglas Davis is a sole proprietor doing business under the
firm name and style of Davis’ Auto Parts, with his principal office and place
of business located at 119 Van Ness, Watsonville, California.

Respondent John Nunes is a sole proprietor doing business under the firm
name and style of Novato Auto Parts, with his principal office and place of
business located at 1052 First Street, Novato, California.

Respondent C. W. Lerer is a sole proprietor doing business under the firm
name and style of M. Lerer & Sons, with his principal office and place of
business located at 19 East Washington Street, Petaluma, California.

PAR. 3. The respondent jobbers set forth in Paragraph Two
have purchased and now purchase in commerce from suppliers
engaged in commerce numerous automotive products and supplies
for use, consumption, or resale within the United States. Respon-
dent jobbers and said suppliers cause the products and supplies so
purchased to be shipped and transported among and between the
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several States of the United States from the respective State or
States of location of said suppliers to the respective different
State or States of location of the said respondent jobbers.

PAR. 4. In the purchase and the resale of said automotive prod-
ucts and supplies, respondent jobbers are in active competition
with independent jobbers not affiliated with respondent Nor-Cal;
and the suppliers selling to respondent jobbers and to their inde-
pendent jobber competitors are in active competition with other
suppliers of similar automotive products and supplies.

PAr. 5. Respondent Nor-Cal, since its formation in 1953, has
been and is now maintained, managed, controlled and operated by
and for its members the respondent jobbers set forth in Para-
graph Two and each said respondent has participated in, ap-
‘proved, furthered, and cooperated with the other respondents in
the carrying out of the procedures and activities hereinafter de-
scribed.

In practice and effect, respondent Nor-Cal has been and is now
serving as the medium or instrumentality by, through, or in con-
junction with, which said members and/or respondent jobbers
exert the influence of their combined bargaining power on the
competitive suppliers hereinbefore described. As a part of their
operating procedure, said respondent jobbers direct the attention
of said suppliers to their aggregate purchasing power as a buying
group and, by reason of such, have knowingly demanded and re-
ceived, upon their individual purchases discriminatory prices, dis-
counts, allowances, rebates, and terms and conditions of sale. Sup-
pliers not acceding to such demands are usually replaced as
sources of supply for the commodities concerned and such market
is closed to them in favor of such suppliers as can be and are in-
duced to afford the discriminatory prices, discounts, allowances.
rebates, and terms and conditions of sale so demanded.

Respondent jobbers demand that those suppliers who sell their
products pursuant to a quantity discount schedule shall consider
their several purchases in the aggregate as if made by one pur-
chaser and grant quantity discounts, allowances, or rebates on the
resultant combined purchase volume in accordance with said sup-
pliers’ schedule. This procedure effects a diserimination in price
on goods of like grade and quality between respondent jobbers
and competing independent jobbers whose quantity discounts, al-
lowances, or rebates from such suppliers are based upon only
their individual purchase volumes. From other suppliers the res-
pondent jobbers demand the payment or allowance of trade dis-
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counts, allowances, or rebates which such suppliers do not ordi-
narily pay or allow to jobber customers. This procedure effects a
discrimination in price on goods of like grade and quality between
respondent jobbers and competing independent jobbers who are
not afforded such trade discounts, allowances, or rebates.

When and if a demand is acceded to by a particular supplier,
the subsequent purchase transactions between said supplier and
the individual jobber respondents have been and are billed to, and
paid for through, the aforesaid organizational device of respon-
dent Nor-Cal. Said corporate organization thus purports to be the
purchaser when in truth and in fact it has been and is now serv-
ing as an agent for the several respondent jobbers and as a means
of facilitating the inducement and receipt of the afore-described
respondent jobbers of the price disecriminations concerned.

PAR. 6. Respondents have induced or received from their sup-
" pliers, in the manner afore-described, favorable prices, discounts,
allowances, rebates, terms and conditions of sale which they
knew or should have known constituted discriminations in price
prohibited by subsection (a) of Section 2 of the Clayton Act, as
amended by the Robinson-Patman Act.

PAR. 7. The effect of the knowing inducement or receipt by res-
pondents of the discriminations in price as above alleged has been
and may be substantially to lessen, injure, destroy or prevent
competition between suppliers of automotive products and sup-
plies and between respondent jobbers and independent jobbers.

PAR. 8. The foregoing alleged acts and practices of respondents
in knowingly inducing or receiving discriminations in price prohi-
bited by subsection (a) of Section 2 of the Clayton Act, as
amended by the Robinson-Patman Act, are in violation of subsec-
tion (f) of Section 2 of said Act.

DECISION AND ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violation of subsection (f) of Section (2) of the Clayton Act, as
amended, and the respondents having been served with notice of
said determination and with a copy of the complaint the Commis-
sion intended to issue, together with a proposed form of order;
and

The respondents having thereafter signed an “Agreement Con-
taining Consent Order to Cease and Desist” which agreement con-
templates that, if it is accepted by the Commission, the Commis-
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sion may, without further notice to respondents, issue (1) its
complaint consistent in form and substance with the copy at-
tached to said agreement, and (2) its decision containing the
order to cease and desist as attached to said complaint; and fur-
ther, which agreement contains, inter alia, an admission by the
respondents of all the jurisdictional facts set forth in the com-
plaint to issue herein, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as set
forth in such complaint, and waivers and provisions as required
by the Commission’s rules; and

The Commission, having considered the agreement, hereby ac-
cepts same, issues its complaint in the form contemplated by said
agreement, makes the following jurisdictional findings, and en-
ters the following order:

1. Respondent Nor-Cal Distributors, Inc., hereinafter some-
times referred to as respondent Nor-Cal, is a corporation orga-
nized, existing and doing business under and by virtue of the laws
of the State of California, with its principal office and place of
business located at 500 Florida Street, San Francisco, California.

Respondent Nor-Cal, although using corporate form, is a mem-
bership organization, organized, maintained, managed, controlled,
and operated by and for its members. The membership of respon-
dent Nor-Cal is composed of corporations, partnerships and indi-
viduals whose business consists of the jobbing of automotive
products and supplies.

The following respondent corporations and individuals consti-
tute respondent Nor-Cal:

Respondent Allied Automotive, Inc., is a corporation organized, existing
and doing business under and by virtue of the laws of the State of Nevada,
with its principal office and place of business located at 490 North Virginia
Street, Reno, Nevada.

Respondent Auto Parts Sales Co. is a corporation organized, existing and
doing business under and by virtue of the laws of the State of California,
with its principal office and place of business located at 636 Ward Street,
Martinez, California.

Respondent The Automotive Supply Co., Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the State of
California, with its principal office and place of business located at 230 South
Bridge Street, Visalia, California.

Respondent Belmont Auto Parts, Inc., is a corporation organized, existing
and doing business under and by virtue of the laws of the State of Califor-
nia, with its principal office and place of business located at 1161 Old County
Road, Belmont, California.
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Respondent Benson & Zimmerman Co. is a corporation organized, existing
and doing business under and by virtue of the laws of the State of Califor-
nia, with its principal office and place of business located at Eleventh and
“H” Streets, Modesto, California.

Respondent Berkeley Automotive Center is a corporation organized, exist-
ing and doing business under and by virtue of the laws of the State of Cali-
fornia, with its principal office and place of business located at 2619 Shattuck
Avenue, Berkeley, California.

Respondent C. & H. Auto Parts is a corporation organized, existing and
doing buisiness under and by virtue of the laws of the State of California,
with its principal office and place of business located at 610 Main Street, Pla-
cerville, California.

Respondent Cresta Bros. Auto Parts is a corporation organized, existing
and doing business under and by virtue of the laws of the State of Califor-
nia, with its principal office and place of business located at 5050 Mission
Street, San Francisco, California.

Respondent Federal Parts & Products Co., Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the State of
California, with its principal office and place of business located at 231 Cali-
fornia Drive, Burlingame, California.

Respondent Henderson Bros. Stores, Inc., is a corporation organized, exist-
ing and doing business under and by virtue of the laws of the State of Cali-
fornia, with its principal office and place of business located at 1800 23rd
Street, Sacramento, California.

Respondent Hust Bros., Inc., is a corporation organized, existing and doing
business under and by virtue of the laws of the State of California, with its
principal office and place of business located at Fourth and “E” Streets,
Marysville, California.

Respondent E. C. Kraft & Co. is a corporation organized, existing and
doing business under and by virtue of the laws of the State of California,
with its principal office and place of business located at 53 Santa Rosa Ave-
nue, Santa Rosa, California.

Respondent Lacey Automotive Parts Co. is a corporation organized, exist-
ing and doing business under and by virtue of the laws of the State of Cali-
fornia, with its principal office and place of business located at 108 Monterey
Street, Salinas, California. :

Respondent Lakeside Automotive, Inc., is a corporation organized, existing
and doing business under and by virtue of the laws of the State of Califor-
nia, with its principal office and place of business located at South Shore,
Lake Tahoe, P.0. Box 70, Stateline, California.

Respondent Lemoore Auto Supply is a corporation organized, existing and
doing business under and by virtue of the laws of the State of California,
with its principal office and place of business located at 41 “E” Street,
P.O. Box 630, Lemoore, California. .

Respondent Littrell Parts is a corporation organized, existing and doing
business under and by virtue of the laws of the State of California, with its
principal office and place of business located at 310 South Main Street,
Yreka, California.

Respondent Maxwell Motor Supply Co., Inc., is a corporation organized, ex-
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isting and doing business under and by virtue of the laws of the State of
California, with its principal office and place of business located at 228 North
El Dorado Street, Stockton, California.

Respondent Mill Valley Auto Parts, Inc., is a corporation organized, exist-
ing and doing business under and by virtue of the laws of the State of Cali-
fornia, with its principal office and place of business located at 360 Miller
Avenue, Mill Valley, California.

Respondent Motor Parts Company is a corporation organized, existing and
doing business under and by virtue of the laws of the State of California,
with its principal office and place of business located at 2344 Harrison Street,
Oakland, California.

Respondent Chico Automotive Supply is a corporation organized, existing
and doing business under and by virtue of the laws of the State of Califor-
nia, and doing business under the firm name and style of Motor Supply Co.,
with its principal office and place of business located at 360 East Sixth
Street, Chico, California.

Respondent Moses & Moses Motor Parts is a corporation organized, exist-
ing and doing business under and by virtue of the laws of the State of Cali-
fornia, and doing business under the firm name and style of M & M Motor
Parts, with its principal office and place of business located at 1219 Solano
Street, Corning, California.

Respondent National Auto Parts Co., Inec, is a corporation organized,
existing and doing business under and by virtue of the laws of the State of
California, with its principal office and place of business located at 1110 Col-
usa Street, Vallejo, California.

Respondent Tri-City Auto Supply is a corporation organized, existing and
doing business under and by virtue of the laws of the State of California,
with its principal office and place of business located at 551—23rd Street,
Richmond, California. :

Respondent Sequoia Auto Parts is a corporation organized, existing and
doing business under and by virtue of the laws of the State of California
with its principal office and place of business located at 908 Main Street, Red-
wood City, California.

Respondent Westside Auto Parts, Inc., is a corporation organized, existing
and doing business under and by virtue of the laws of the State of Califor-
nia, with its principal office and place of business located at 1232 Monterey
Street, San Luis Obispo, California.

Respondents Herman Krebs and Earl Lounsbury and copartners doing
business under the firm name and style of Automotive Parts Co., with their
principal office and place of business located at 961 West 16th Street, P. 0.
Box 1230, Merced, California.

Respondent Floyd E. Benson is a sole proprietor doing business under the
firm name and style of Benson & Ridenhour, with his principal office and
place of business located at 215 El Circulo, Patterson, California.

Respondent William T. Wood is a sole proprietor doing business under the
firm name and style of Automotive Parts & Machine Shop Co., with his office
and principal place of business located at 722 Broadway, Fresno, California.

Respondents A. Frank Lewis and Albert H. Davis are copartners doing
business under the firm name and style of Contra Costa Auto Parts, with
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their principal office and place of business located at 2329 Boulevard Circle,
Walnut Creek, California.

Respondents Julius G. Rossi and Leonard L. Rundle are copartners doing
business under the firm name and style of Farnsworth & Callahan, with their
principal office and place of business located at 186 South Montgomery
Street, San Jose, California.

Respondent Jack W, Parker is a sole proprietor doing business under the
firm name and style name of Globe Auto Supply, with his principal office
and place of business located at 700 Parina Avenue, North Sacramento,
California.

Respondents Robert B. Huston, George E. Huston and Kenneth A. Greer
are copartners doing business under the firm name and style of Hollister
Auto Parts, with their principal office and place of business located at 139
Fourth Street, Hollister, California.

Respondent Raymond Allen is a sole proprietor doing business under the
firm name and style of Irving Auto Supply, with his principal office and place
of business located at 1900 Lawton Street, San Francisco, California.

Respondents Herbert J. Kramer and Guldbrand J. Kramer are copartners
doing business under the firm name and style of Kramer Auto Supply Co.,
with their principal office and place of business located at 215 Fourth Street,
Eureka, California.

Respondent William J. Cresta, Jr., is a sole proprietor doing business
under the firm name and style of McCullock Auto Supply, with his principal
office and place of business located at 999 Valencia Street, San Francisco,
California.

Respondents Barrett T. Hicks and Eleanor B. Hicks are copartners doing
business under the firm name and style of Merced Motor Parts, with their
principal office and place of business located at 811 West Seventeenth Street,
Merced, California.

Respondents Carl Pate and William Lehnhoff are copartners doing business
under the firm name and style of Montgomery Auto Parts, with their princi-
pal office and place of business located at 198 North Monterey Street, Gilroy,
California.

Respondents Eugene F. Asher and Harry W. Scott are copartners doing
business under the firm name and style of Motor Supply Company, with their
principal office and place of business located at 1757 California Street, Red-
ding, California. '

Respondents L. R. Horler, J. A. Bennett, L. C. Avedano and V. Borba are
copartners doing business under the firm name and style of National Parts
Company, with their principal office and place of business located at 809 Lin-
coln Avenue, San Rafael, California.

Respondents Louis P. Lazzaretto and Elmer L. Anderson are copartners
doing business under the firm name and style of United Auto-Sweet Service
Co., with their principal office and place of business located at 435 Washing-
ton Street, Monterey, California.

Respondents F. M. Chandler, Ear] Neilsen, Robert P. Chandler and Burton
E. Hazelton are copartners doing business under the firm name and style of
Sweet Service Co. of Santa Cruz, with their principal office and place of busi-
ness located at 504 Front Street, Santa Cruz, California.
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Respondents Jack A. Fisher and James V. Fisher are copartners doing
business under the firm name and style of Tracy Auto Parts, with their prin-
cipal office and place of business located at 65—10th Street, Tracy, Califor-
nia.

Respondent James M. White is a sole proprietor doing business under the
firm name and style of Whities Auto Parts, with his principal office and
place of business located at 508 San Mateo Avenue, San Bruno, California.

Respondent Douglas Davis is a sole proprietor doing business under the
firm name and style of Davis’ Auto Parts, with his principal office and place
of business located at 119 Van Ness, Watsonville, California.

Respondent John Nunes is a sole proprietor doing business under the firm
name and style of Novato Auto Parts, with his principal office and place of
business located at 1052 First Street, Novato, California.

" Respondent C.-W. Lerer is a sole proprietor doing business under the firm
name and style of M. Lerer & Sons, with his principal office and place of
business located at 19 East Washington Street, Petaluma, California.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents.

ORDER

It is ordered, That respondents Nor-Cal Distributors, Inec., a
corporation; Allied Automotive, Inc., a corporation; Auto Parts
Sales Co., a corporation; The Automotive Supply Co., Inc., a cor-
poration; Belmont Auto Parts, Inc., a corporation; Benson & Zim-
merman Co., a corporation ; Berkeley Automotive Center, a corpo-
ration; C. & H. Auto Parts, a corporation; Cresta Bros. Auto
Parts, a corporation; Federal Parts & Products Co., Inc., a corpo-
ration; Henderson Bros. Stores, Inc., a corporation; Hust Bros.,
Inc., a corporation; E. C. Kraft & Co., a corporation; Lacey Auto-
motive Parts Co., a corporation; Lakeside Automotive, Inc., a cor-
poration; Lemoore Auto Supply, a corporation; Littrell Parts, a
corporation; Maxwell Motor Supply Co., Inc., a corporation; Mill
Valley Auto Parts, Inc., a corporation; Motor Parts Company, a
corporation; Chico Automotive Supply, a corporation doing busi-
ness under the firm name and style of Motor Supply Co.; Moses &
Moses Motor Parts, a corporation doing business under the firm
name and style of M & M Motor Parts; National Auto Parts Co.,
Inc., a corporation; Tri-City Auto Supply, a corporation; Sequoia
Auto Parts, a corporation; Herman Krebs and Earl Lounsbury,
copartners doing business under the firm name and style of Auto-
motive Parts Co.; Westside Auto Parts, Inc., a corporation; Floyd
E. Benson, doing business under the firm name and style of Ben-
son & Ridenhour, a sole proprietorship; William T. Wood, doing
business under the firm name and style of Automotive Parts &
Machine Shop Co., a sole proprietorship; A. Frank Lewis and Al-
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bert H. Davis, copartners doing business under the firm name and
style of Contra Costa Auto Parts; Julius G. Rossi and Leonard L.
Rundle, copartners doing business under the firm name and style
of Farnsworth & Callahan; Jack W. Parker, doing business
under the firm name and style of Globe Auto Supply, a sole pro-
prietorship; Robert B. Huston, George E. Huston and Kenneth A.
Greer, copartners doing business under the firm name and style of
Hollister Auto Parts; Raymond Allen, doing business under the
firm name and style of Irving Auto Supply, a sole proprietorship;
Herbert J. Kramer and Guldbrand J. Kramer, copartners doing
business under the firm name and style of Kramer Auto Supply
Co.; William J. Cresta, Jr., doing business under the firm name
and style of McCullock Auto Supply, a sole proprietorship; Bar-
rett T. Hicks and Eleanor B. Hicks, copartners doing business
under the firm name and style of Merced Motor Parts; Carl Pate
and William Lehnhoff, copartners doing business under the firm
name and style of Montgomery Auto Parts; Eugene F. Asher and
Harry W. Scott, copartners doing business under the firm name
and style of Motor Supply Company; L. R. Horler, J. A. Bennett,
L. C. Avedano and V. Borba, copartners doing business under the
firm name and style of National Parts Company; Louis P. Lazza-
retto and Elmer L. Anderson, copartners doing business under
the firm name and style of United Auto-Sweet Service Co.; F. M.
Chandler, Earl Neilsen, Robert P. Chandler and Burton E. Hazel-
ton, copartners doing business under the firm name and style of
Sweet Service Co. of Santa Cruz; Jack A. Fisher and James V.
Fisher, copartners doing business under the firm name and style
of Tracy Auto Parts; James M. White, doing business under the
firm name and style of Whities Auto Parts, a sole proprietorship;
Douglas Davis, doing business under the firm name and style of
Davis’ Auto Parts, a sole proprietorship; John Nunes, doing busi-
ness under the firm name and style of Novato Auto Parts, a sole
proprietorship; and C. W. Lerer, doing business under the firm
name and style of M. Lerer & Sons, a sole proprietorship; and
respondents’ agents, representatives, employees, officers and mem-
bers, directly or through any corporate or other device, in connec-
tion with the offering to purchase or purchase of any automotive
products or supplies in commerce, as “commerce” is defined in the
Clayton Act, as amended, do forthwith cease and desist from:
Knowingly inducing or knowingly receiving or accepting any
discrimination in the price of such products and supplies, by di-
rectly or indirectly inducing, receiving, or accepting from any
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seller a net price known by respondents to be below the net price
at which said products and supplies of like grade and quality are
being sold by such seller to other customers, where the seller is
competing with any other seller for respondents’ business, or
where respondents are competing with other customers of the
seller.

For the purpose of determining “net price” under the terms of
this order, there shall be taken into account discounts, rebates, al-
lowances, deductions or other terms and conditions of sale by
which net prices are effected.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with
the Commission a report in writing setting forth in detail the
manner and form in which they have complied with this order.

IN THE MATTER OF

TRI-STATE PRESS SERVICE, INC,, ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-1063. Complaint, April 29, 1966—Decision, April 29, 1966

Consent order requiring an Evansville, Ind., publisher to cease using
misrepresentations and threatening tacties to sell advertising space
in its weekly newspaper “Tri-State Labor News” or any other pub-
lication.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act, the
Federal Trade Commission, having reason to believe that
Tri-State Press Service, Inc., a corporation, and Joe L. Regan, in-
dividually and as an officer of said corporation, hereinafter re-
ferred to as respondents, have violated the provisions of said Act,
and it appearing to the Commission that a proceeding by it in res-
pect thereof would be in the public interest, hereby issues its com-
plaint stating its charges in that respect as follows:

PARAGRAPH 1. Respondent Tri-State Press Service, Inc., is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Indiana with its office and prin-
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cipal place of business located at 141814 Division Street, Evans-
ville, Indiana.

Respondent Joe L. Regan is an officer of said corporation and
he formulates, directs and controls the acts and practices of the
corporate respondent, including the acts and practices hereinafter
set forth. His address is the same as that of the corporate respon-
dent.

PAR. 2. Respondents are now, and for some time last past have
been, engaged in the publication of a weekly newspaper known as
Tri-State Labor News. Said weekly newspaper is caused by res-
pondents to be circulated from its point of publication in the
State of Indiana to subscribers and purchasers located in various
other States of the United States.

Further, respondents in the course and conduct of their busi-
ness engage in extensive transactions involving the transmission
of letters, advertising proofs, checks and other business instru-
mentalities and extensive transactions by long distance telephone,
all between and among various States of the United States, and
maintain, and at all times mentioned herein have maintained, a
substantial course of trade in said publication in commerce, as
“‘commerce” is defined in the Federal Trade Commission Act.

PAr. 3. A large part of respondents’ income is derived from the
sale of advertising space in the Tri-State Labor News to business
concerns. Respondents and their duly authorized agents and rep-
resentatives contact said business concerns by telephone and
other means and seek to induce them to purchase advertising
space in said publication. In the course of said solicitations res-
pondents and their agents and representatives represent, and
have respresented, directly or by implication, to prospective ad-
vertisers that said publication is extensively and officially en-
dorsed or sponsored by, affiliated with or is the official publication
of the AFL-CIO or its affiliates or other labor unions.

PAR. 4. In truth and in fact, Tri-State Labor News is not exten-
gively and officially endorsed or sponsored by, affiliated with, or
the official publication of the AFL-CIO or its affiliates or any
other national or international labor union; but is independently
organized and operated by respondents for a profit with endorse-
ments by only a few local unions.

Therefore the statements and representations referred to in
Paragraph Three hereof are false, misleading and deceptive.

PAR. 5. In addition, in order to induce the purchase of advertis-
ing space in Tri-State Labor News, respondents, or their repre-
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sentatives, threaten and have threatened, directly or by implica-
tion, that if business concerns did not purchase such space, their
business would receive unfavorable treatment by labor union
members. This practice now has, and has had, the tendency and
capacity to intimidate and coerce, and does intimidate and coerce,
business concerns unfairly to purchase advertising space in the
aforesaid publication.

PAR. 6. In the conduct of their business, at all times mentioned
herein, respondents have been in substantial competition, in com-
merce, with corporations, firms and individuals likewise engaged
in the publication of weekly newspapers and other periodicals
and the selling of advertising to be inserted therein and particu-
larly with the publishers of newspapers and other periodicals
published or endorsed by labor unions.

PAR. 7. The use by respondents of the aforesaid false, mislead-
ing and deceptive statements, representations and practices has
had, and now has, the capacity and tendency to mislead prospec-
tive advertisers into the erroneous and mistaken belief that said
statements and representations were and are true and into the
purchase of advertising space by reason of said erroneous and
mistaken belief.

PAR. 8. The aforesaid acts and practices of the respondents, as
herein alleged, were and are all to the prejudice and injury of the
public and of the respondents’ competitors and constituted, and
now constitute, unfair methods of competition in commerce and
unfair and deceptive acts and practices in commerce, in violation
of Section 5 of the Federal Trade Commission Act.

DECISION AND ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violation of the Federal Trade Commission Act, and the respon-
dents having been served with notice of said determination and
with a copy of the complaint the Commission intended to issue,
together with a proposed form of order; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an ad-
mission by respondents of all the jurisdictional facts set forth in
the complaint to issue herein, a statement that the signing of said
agreement is for settlement purposes only and does not constitute
an admission by respondents that the law has been violated as set
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forth in such complaint, and waivers and provisions as required
by the Commission’s rules; and

The Commission, having considered the agreement, hereby ac-
cepts same, issues its complaint in the form contemplated by said
agreement, makes the following jurisdictional findings, and en-
ters the following order:

1. Respondent Tri-State Press Service, Inc., is a corporation
organized, existing and doing business under and by virtue of
the laws of the State of Indiana, with its office and principal
place of business located at 1413 1/2 Division Street, in the city
of Evansville, State of Indiana.

Respondent Joe L. Regan is an officer of said corporation and
his address is the same as that of said corporation.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents, and the
proceeding is in the public interest.

ORDER

- 1. It is ordered, That respondents Tri-State Press Service,
Inc., a corporation, and its officers, and Joe L. Regan, individu-
ally and as an officer of said corporation, and respondents’ repre-
sentatives, agents and employees, directly or through any cor-
porate or other device, in connection with the soliciting, offering
for sale or sale in commerce of advertising space in the weekly
newspaper now designated as Tri-State Labor News, or any
other publication, whether published under that name or any
other name, and in connection with the offering for sale, sale or
distribution of said newspaper, or any other publication, in com-
merce, as “commerce” is defined in the Federal Trade Commis-
sion Act, do forthwith cease and desist from:

A. Representing, directly or by implication, that said
publication is endorsed or sponsored by, affiliated with, or is
an official publication of or connected in any manner with a
labor union: Provided, however, That it shall be a defense in
any enforcement proceeding instituted hereunder for res-
pondents to establish that any claimed or alleged sponsor-
ship, endorsement, affiliation or status as an official publica-
tion has been in fact received and officially authorized.

B. Inducing or seeking to induce a business concern to
purchase advertising space in or contribute to respondents’
publication by means of expressed or implied threats that
such business concern will or may be subjected to unfavora-
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ble treatment at the hands of labor union members should it
refuse to make such purchase or contribution.

II. It is further ordered, That respondents set forth in a clear
and conspicuous manner, immediately after the name of each
such publication appearing at the top of the masthead of such
publication, the following statement:

“Not affiliated with any labor union or other labor organiza-
tion.”

IT1. It.is further ordered, That respondents shall deliver a
copy of this order to every salesman or representative now, or at
any time hereafter, selling or soliciting the sale of advertise-
ments in any such publication.

It is further ordered, That the respondents herein shall,
within sixty (60) days after service upon them of this order, file
with the Commission a report in writing setting forth in detail
the manner and form in which they have complied with this
order.

IN THE MATTER OF
PHILIP T. BERKLEY trading as BERKLEY ASSOCIATES

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 86738. Complaint, Dec. 7, 1965—Decision, May 5, 1966

Consent order requiring a San Diego, Calif., commodity futures analyst, to
cease making false claims regarding his advisory and managed accounts
services or exaggerating the profits derived from their use.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act, the
Federal Trade Commission, having reason to believe that Philip
T. Berkley, an individual trading as Berkley Associates, herein-
after referred to as respondent, has violated the provisions of
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said Act, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby
issues its complaint stating its charges in that respect as fol-
lows:

PARAGRAPH 1. Respondent Philip T. Berkley is an individual
trading as Berkley Associates, and has his principal office and
place of business located at 132 West Broadway, in the city of
San Diego, State of California.

PAR. 2. Respondent is now, and for some time last past has
been, engaged in the advertising, offering for sale and sale to the
public of publications in which certain “Methods” or rules of
trading in commodity futures are described and of advisory and
managed accounts services incident to the purchase and sale of
commodity futures.

PAR. 3. In the course and conduct of his business, respondent
now causes, and for some time last past has caused, said publica-
tions and materials in connection with said advisory and man-
aged accounts services, when sold, to be sent by United States
mail from his place of business in the State of California to pur-
chasers thereof located in various other States of the United
States, and maintains, and at all times mentioned herein has
maintained a substantial course of trade in said products in com-
merce, as “commerce” is defined in the Federal Trade Commis-
sion Act.

PAR. 4. In the course and conduct of his business, and for the
purpose of inducing the purchase of said publications and advis-
ory and managed accounts services, respondent has made and
published and caused to be published certain statements, claims
and representations in newspapers, circulars, booklets, and
other materials distributed by him.

Among and typical of the foregoing, but not all inclusive
thereof, are the following:

During the past fifteen years the Berkley Soybeans Seasonal No. 1 Method
has shown net profits in every year. During this long period of time there
was only one single loss of 2¢ per bushel which was more than offset by a
profit of 4¢ per bushel on another trade.

Here is an Advisory Service that promises to be the most profitable ever
offered on Chicago Grain Futures—An Advisory Service that is based on all
our successful Seasonal and Spread Methods for Soybeans, Wheat, Rye, Corn,
Oats and Soybean Meal. These Methods have shown the following results
from 1948 through 1963.

Soybeans: 118 profits averaging 203 ¢ per bushel; 6 losses averaging 4¢
per bushel. )
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PROFITS IN COMMODITIES—describes the most successful Methods on
Soybeans, Soybean Meal, Wheat, Rye, Corn, and Oats futures with a 92%
profit ratio during the past fifteen years. Berkley Associates offer an Intro-
ductory Advisory Service based on these Methods, for one month, at $3.00.

MANAGED ACCOUNTS

For those who prefer to have trading handled for them, we offer a per-
sonally supervised management service based on the above mentioned Meth-
ods at no extra charge.

PAR. 5. Through the use of the aforesaid statements, claims
and representations and others similar thereto, but not specifi-
cally set out herein, respondent has represented, directly or by
implication:

a. That the validity of his “Methods” or rules for trading in
commodity futures contracts is demonstrated by past experience
where application of respondent’s “Methods” or rules resulted in
profits in many transactions through sustained periods, in some
instances, as long as fifteen years.

b. That the represented profits or earnings were typical and
could be expected generally by persons who employ said “Meth-
ods,” rules or services in the future.

c. That the application of his “Methods” or rules in the man-
aged accounts service resulted in higher profits for customers
than would be ordinarily realized.

PAR. 6. In truth and in fact:

a. Most of respondent’s “Methods” or rules were not in exist-
ence for as long as fifteen years but were first published after
1960. The validity of respondent’s “Methods” or rules is not
demonstrated by respondent’s listing of past transactions going
back to 1948 in which application of the “Methods” or rules
would have resulted in profits because they had not been estab-
lished and were not available for use at the time of these trans-
actions. The devising of a method or rules that would enable one
to anticipate and take advantage of future market fluctuations is
substantially different from the devising of a method or rules
that adequately accounts for fluctuations that have occurred in
the past and are completely known.

b. The represented profits or earnings were not typical nor
could they be expected generally by persons employing such
“Methods,” rules or services in the future.

c. The application of respondent’s ‘“Methods” or rules in the
managed accounts service did not result in higher profits for
customers than would be ordinarily realized.
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Therefore, the statements, claims and representations set
forth in Paragraphs Four and Five hereof were and are false,
misleading and deceptive.

PAR. 7. In the conduct of his business, and at all times men-
tioned herein, respondent has been in substantial competition in
commerce, with corporations, firms and individuals in the sale of
merchandise and services of the same general kind and nature.

PAR. 8. The use by respondent of the aforesaid false, mislead-
ing and deceptive statements, claims and representations, has
had, and now has, the capacity and tendency to mislead mem-
bers of the purchasing public into the erroneous and mistaken
belief that said statements, claims and representations were and
are true and into the purchase of substantial quantities of res-
pondent’s said publications and advisory and managed accounts
services by reason of said erroneous and mistaken belief.

PAR. 9. The aforesaid acts and practices of respondent, as here-
in alleged, were and are all to the prejudice and injury of the
public and of respondent’s competitors and constituted, and now
constitute, unfair methods of competition in commerce and unfair
and deceptive acts and practices in commerce, in violation of
Section 5 of the Federal Trade Commission Act.

DECISION AND ORDER

The Commission having issued its complaint on December 7,
1965, charging the respondent named in the caption hereof with
violation of Section 5 of the Federal Trade Commission Act, and
the respondent having been served with a copy of that com-
plaint; and

The Commission having duly determined upon a motion certi-
fied to the Commission that, in the circumstances presented, the
public interest would be served by waiver here of the provision
of Section 2.4(d) of its Rules that the consent order procedure
shall not be available after issuance of complaint; and

The respondent and counsel for the Commission having exe-
cuted an agreement contaifing a consent order, an admission by
respondent of all the jurisdictional facts set forth in the com-
plaint, a statement that the signing of said agreement is for set-
tlement purposes only and does not constitute an admission by
respondent that the law has been violated as set forth in such
complaint, and waivers and provisions as required by the Com-
mission’s Rules: and

The Commission having considered the aforesaid agreement
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and having determined that it provides an adequate basis for ap-
propriate disposition of this proceeding, the agreement is hereby
accepted, the following jurisdictional findings are made, and the
following order is entered:

1. Respondent Philip T. Berkley is an individual trading as
Berkley Associates and has his office and principal place of busi-
ness located at 132 West Broadway, San Diego, California.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondent, and the
proceeding is in the public interest.

ORDER

It is ordered, That respondent Philip T. Berkley, an individual
trading as Berkley Associates, or under any other name or names,
and respondent’s agents, representatives and employees, directly
or through any corporate or other device, in connection with the
offering for sale, sale or distribution of publications on “Meth-
ods” or rules for dealing in commodity futures, or of advisory
and managed accounts services for dealing in commodity fu-
tures, or of any similar or related publications or services, in
commerce, as ‘“‘commerce” is defined in the Federal Trade Com-
mission Act, do forthwith cease and desist from:

a. Representing, directly or indirectly, that respondent’s
“Methods” or rules have been in existence for as long as fifteen
years; or misrepresenting the extent, if any, to which past expe-
rience suggests or demonstrates the validity of respondent’s
“Methods” or rules.

b. Representing, directly or indirectly, that any stated profits
or earnings resulted from actual trades based on respondent’s
“Methods” or rules, or that they could have been predicted on
the basis of said “Methods” or rules, or were typical or could be
expected generally by persons employing said “Methods,” rules
or services in the future.

c. Representing, directly or indirectly, that the application of
respondent’s ‘“Methods” or rules in the managed accounts ser-
vice results in higher profits for customers than would be ordi-
narily realized. '

d. Misrepresenting in any manner, or by any means, the prof-
-its or earnings derived by persons making use of respondent’s
“Methods” or rules for dealing in commodity futures or of res-
pondent’s advisory service or managed accounts service.

It is further ordered, That the respondent herein shall, within
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sixty (60) days after service upon him of this order, file with
the Commission a report in writing setting forth in detail the
manner and form in which he has complied with this order.

IN THE MATTER OF

HEAVY CONSTRUCTION SCHOOLS OF ILLINOIS, INC., ET
AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-1064. Complaint, May &, 1966—Decision, May 5, 1966

Consent order requiring the operators of a Chicago, Ill, correspondence
school, to cease making false employment, earnings and other claims
for its course for heavy construction equipment operators.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act, the
Federal Trade Commission, having reason to believe that Heavy
Construction Schools of Illinois, Inc., a corporation, and Mary A.
Neiman, individually and as an officer of said corporation, here-
inafter referred to as respondents, have violated the provisions
of said Act, and it appearing to the Commission that a proceed-
ing by it in respect thereof would be in the public interest, here-
by issues its complaint stating its charges in that respect as fol-
lows:

PARAGRAPH 1. Respondent Heavy Construction Schools of Illi-
nois, Inc., is a corporation organized, existing and doing business
under and by virtue of the laws of the State of Illinois, with its
principal office and place of business located at 6135 North Els-
ton Avenue, in the city of Chicago, State of Illinois.

Respondent Mary A. Neiman is an officer of the corporate res-
pondent. She formulates, directs and controls the acts and prac-
tices of the corporate respondent, including the acts and prac-
tices hereinafter set forth. Her address is the same as that of
the corporate respondent.

Corporate respondent received its charter from the State of
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Illinois on or about June 9, 1962. For some time prior thereto,
respondent Mary A. Neiman traded and did business at National
Schools of Construction.

PAR. 2. Respondents are now, and for some time last past have
been, engaged in the advertising, offering for sale, sale and dis-
tribution of courses of study and instruction purporting to train -
students thereof for employment as operators of heavy construc-
tion equipment such as bulldozers, graders, etc., said courses being
pursued in part by correspondence through the United States mails
and -in part through resident training at various training sites
located in Indiana and other States of the United States.

PAR. 8. In the course and conduct of their business, respon-
dents cause the home study portions of their said courses to be
sent from their place of business in the State of Illinois to, into
and through various other States of the United States. Also in
the course and conduct of their business, respondents cause their
sales representatives to visit prospective purchasers of their
courses in various States other than the State of Illinois for the
purpose of soliciting enroliments in respondents’ courses. In the
course of their enrollment of purchasers of said courses, respon-
dents’ sales representatives transmit enrollment contracts,
checks and other commercial instruments through the United
States mails and by other means to respondents’ place of busi-
ness in the State of Illinois from various other States. Respon-
dents maintain; and at all times mentioned herein have main-
tained, a substantial course of trade in commerce, as ‘“‘com-
merce” is defined in the Federal Trade Commission Act.

PAR. 4. Respondents obtain leads to prospective purchasers of
their courses in various ways including advertisements pub-
lished in various newspapers, magazines and other periodicals
and commercials broadcast over radio stations. These advertise-
ments and radio commercials invite inquiries regarding respon-
dents’ courses, and to persons responding to such advertisements
and commercials respondents send advertising and promotional
material pertaining to their said courses and cause such persons
to be visited by respondents’ sales representatives. In their sales
presentation, said representatives make many representations
concerning the caliber of the training afforded by respondents’
courses, the opportunities for employment available to persons
completing the courses, the earnings of persons who obtain em-
ployment after completing the courses and the efforts made by
respondents to obtain employment for persons completing .said
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courses. Some of these representations are made orally by res-
pondents’ sales representatives and some are contained in adver-
tising and promotional material displayed by respondents’ sales
representatives to prospective purchasers. Said advertising and
promotional material is furnished to said sales representatives
by respondents.

" Representations concerning the caliber of the training af-
forded by respondents’ courses, the opportunities for employ-
ment available to persons completing said courses, the earnings
of persons who obtain employment after completing said courses
and the efforts made by respondents to obtain employment for
persons completing said courses are also contained in the adver-
tising and promotional material published in various newspa-
pers, magazines and other periodicals, in the radio commercials
and in the advertising and promotional material mailed to
prospective purchasers.

PAR. 5. In and through the foregoing manner and means, res-
pondents now represent, and have represented, directly or by
implication, that:

(1) Upon completion of respondents’ courses, persons will be
competent, fully-trained operators of the types of heavy equip-
ment they have selected to be trained on.

(2) Persons completing respondents’ courses will have imme-
diate and unlimited opportunities for employment as a heavy
equipment operator.

(8) Persons completing respondents’ courses will thus be able
to earn $7,000 to $15,000 per year.

(4) Respondents have an effective placement service and main-
tain contact with employers of heavy equipment operators, re-
ceive requests for heavy equipment operators and will actively
assist persons completing respondents’ courses in obtaining em-
ployment as a heavy equipment operator.

(5) Persons completing respondents’ courses who obtain em-
ployment will not be required to undergo the apprenticeship
training which is the usual and customary prerequisite to quali-
fication for and employment as a heavy equipment operator.

PAR. 6. In truth and in fact:

(1) Upon completion of respondents’ courses, persons will not
be competent or fully-trained operators of the types of heavy
equipment they have selected to be trained on.

(2) Persons completing respondents’ courses do not have im-
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mediate or unlimited opportunities for employment as heavy
equipment operators.

(3) Persons completing respondents’ courses will not thus be
able to earn $7,000 to $15,000 per year. Not only do respondents’
courses fail to qualify persons for employment as heavy equip-
ment operators, such earnings are greatly in excess of the earn-
ings generally achieved by heavy equipment operators.

(4) Respondents do not have an effective placement service
and do not maintain contact with employers of heavy equipment
operators, receive requests for heavy equipment operators, or ac-
tively assist persons completing respondents’ courses in obtain-
ing employment as a heavy equipment operator.

(5) Persons completing respondents’ courses who obtain em-
ployment are, with few exceptions, required to undergo the ap-
prenticeship training usually and customarily required as a pre-
requisite to qualification for and employment as a heavy equip-
ment operator.

Therefore, the aforesaid statements and representations as set
forth in Paragraph Five hereof were, and are, false, misleading
and deceptive.

PaAr. 7. In the course and conduct of their business, at all
times mentioned herein, respondents have been in substantial
competition in commerce with corporations, firms and individu-
als engaged in the sale of courses of study and instruction cover-
ing the same or similar subjects.

PAR. 8. The use by respondents of the aforesaid false, mislead-
ing and deceptive statements, representations and practices has
had, and now has, the capacity and tendency to mislead mem-
- bers of the purchasing public into the erroneous and mistaken
belief that said statements and representations were and are
true and into the purchase of substantial numbers of respon-.
dents’ courses of study and instruction by reason of said erro-
neous and mistaken belief.

PAR. 9. The aforesaid acts and practices of respondents, as
herein alleged, were and are all to the prejudice and injury of
the public and of respondents’ competitors and constituted, and
now constitute, unfair methods of competition in commerce and
unfair and deceptive acts and practices in commerce, in violation
of Section 5 of the Federal Trade Commission Act.
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DECISION AND ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof
with violation of the Federal Trade Commission Act, and the
respondents having been served with notice of said determina-
tion and with a copy of the complaint the Commission intended
to issue, together with a proposed form of order; and

The respondents and counsel for the Commission having
thereafter executed an agreement containing a consent order, an
admission by respondents of all the jurisdictional facts set forth
in the complaint to issue herein, a statement that the signing of
said agreement is for settlement purposes only and does not con-
stitute an admission by respondents that the law has been vio-
lated as set forth in such complaint, and waivers and provisions
as required by the Commission’s rules; and

The Commission, having considered the agreement, hereby
accepts same, issues its complaint in the form contemplated by
said agreement, makes the following jurisdictional findings, and
enters the following order:

1. Respondent Heavy Construction Schools of Illinois, Inc., is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Illinois, with its principal office
and place of business located at 6135 North Elston Avenue, in the
city of Chicago, State of Illinois.

Respondent Mary A. Neiman is an officer of said corporation
and her address is the same as that of said corporation.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents, and the
proceeding is in the public interest.

ORDER

It is ordered, That respondents Heavy Construction Schools of
Illinois, Inc., a corporation, and its officers, and Mary A. Neiman,
individually and as an officer of said corporation, and respon-
dents’ agents, representatives and employees, directly or through
any corporate or other device, in connection with the offering for
sale, sale or distribution of courses of study and instruction in
heavy equipment operation or any other subject, trade or voca-
tion, in commerce, as “commerce” is defined in the Federal Trade
Commission Act, do forthwith cease and desist from representing,
directly or by implication, that:

(1) Upon completion of respondents’ courses, persons will be
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competent or fully-trained operators of the types of heavy equip-
ment they have selected to be trained on; or misrepresenting in
any other manner the training afforded by respondents’ courses.

(2) Persons completing respondents’ courses in heavy equip-
ment operation will have immediate or unlimited opportunities
for employment as a heavy equipment operator; or misrepresent-
ing in any other manner the opportunities for employment availa-
ble to persons completing réspondents’ courses.

(3) Persons completing respondents’ courses in heavy equip-
ment operation and obtaining employment as a heavy equipment
operator will thus be able to earn $7,000 to $15,000 a year; or
misrepresenting in any manner the earnings of persons complet-
ing respondents’ courses.

(4) Respondents have an effective placement service, maintain
contact with employers of heavy equipment operators, receive re-
quests for heavy equipment operators or will actively assist per-
sons completing respondents’ courses in obtaining employment as
heavy equipment operators; or misrepresenting in any other man-
ner the assistance furnished to persons completing their courses
in obtaining employment.

(5) Persons completing respondents’ courses in heavy equip-
ment operation will not be required to undergo apprenticeship
training before becoming qualified for employment as a heavy
equipment operator.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with
the Commission a report in writing setting forth in detail the
manner and form in which they have complied with this order.

IN THE MATTER OF
WILLIAM H. RORER, INC.

ORDER , OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
SEC. 2(a) OF THE CLAYTON ACT

Docket 8599. Complaint, September 30, 1963—Decision, May 9, 1966*

Order requiring a Fort Washington, Pa., drug manufacturer to cease dis-
criminating in price between purchasers who compete in the resale

* Modified on Aug. 21, 1967, pursuant to a decision of the Court of Appeals, 374 F. 2d 622,
(1966), by limiting the application of the prohibition against price discrimination to com-
peting retail customers.



668 - FEDERAL TRADE COMMISSION DECISIONS

Complaint 69 F.T.C.

of its pharmaceutical products, and if respondent does set up a price
differential based on claimed cost saving, that it notify the Commission
and submit price schedules with supporting data, and that it publicize
to all customers that its prices to some are higher than to others
together with supporting reasons and details.

COMPLAINT

The Federal Trade Commission, having reason to believe that
the respondent named in the caption hereof, and more particu-
larly designated and described hereinafter, has violated and is
now violating the provisions of subsection (a) of Section 2 of the
Clayton Act, as amended (U.S.C. Title 15, Sec. 13), hereby issues
its complaint, stating its charges with respect thereto as follows:

PARAGRAPH 1. Respondent William H. Rorer, Inc., hereinafter
referred to as respondent Rorer, is a corporation organized, exist-
ing and doing business under and by virtue of -the laws of the
Commonwealth of Pennsylvania, with its office and principal
place of business located at 500 Virginia Drive, Fort Washington,
Pennsylvania.

PAR. 2. Respondent Rorer is now and has been engaged in the
manufacture, distribution and sale of prescription and non-pre-
scription pharmaceutical products. Its products are sold to drug
wholesalers, retailers, hospitals, doctors, nursing homes, federal,
state and municipal agencies and institutions, and industrial
plants throughout the United States. Respondent’s net sales for
the year 1960 were approximately $11,395,000.

PAR. 3. In the course and conduct of its business, as aforesaid,
respondent Rorer has sold and distributed and is now selling and
distributing its products in commerce, as “commerce” is defined
in the amended Clayton Act, to purchasers located in the several
States of the United States other than the Commonwealth of
Pennsylvania in which respondent is located. Respondent causes
its products to be transported from its manufacturing plant in
Pennsylvania and its warehouses in Hammond, Indiana, and Oak-
land, California, to purchasers thereof located in various other
States of the United States and the District of Columbia. Respon-
dent Rorer has maintained, and does now maintain, a continuous
course of trade in commerce in said products between itself and
purchasers thereof located as aforesaid.

PAR. 4. In the course and conduct of its business in commerce,
respondent is competitively engaged with other corporations, in-
dividuals, partnerships and firms in the manufacture, distribution
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and sale of its products. Some of respondent’s purchasers are
competitively engaged with each other in the resale of respon-
dent’s products within the various trading areas in which they
are engaged in business.

PAR. 5. In the course and conduct of its business in commerce,
respondent Rorer is discriminating in price between different pur-
chasers of its pharmaceutical products of like grade and quality
by selling to some purchasers at higher and less favorable prices
than it sells_to other purchasers competitively engaged in the
resale of said products with the nonfavored purchasers.

Respondent Rorer has designated a substantial number of its
products as “‘specialities.” These products account for the largest
percentage of respondent’s total sales. Additional discounts on
specialty products are granted to certain customer classifications.

A trade discount of 40%, deductible from list price, is allowed
to all of respondent’s customers. Further, some customers receive
additional discounts. For example, respondent Rorer -classifies
certain of its customers for pricing purposes as (a) drug whole-
salers, (b) chain drugstores, (¢) independent druggists, and (d)
physician supply companies. Additional discounts from list price
are granted to these classifications of customers as follows:

Category (a) customers, drug wholesalers, are granted dis-
counts of 16-2/3% on regular items and 20% on specialities.

Category (b) customers, chain drugstores, are also granted dis-
counts of 16-2/3% on regular items and 20 % on specialities.

Category (c) and (d) customers, independent druggists and
physician supply companies, are granted 15% discounts on pur-
chase orders of $100 or more.

- Chain drugstores, Category (b) customers, are defined by res-
pondent Rorer as five or more registered pharmacies under single
ownership having a buying office and a warehouse, although for
these pricing purposes an individual unit of the chain may be con-
sidered an office, a warehouse, or both. Thus, members of this cus-
tomer class may receive, and do in fact receive, a lower price than
(c) and (d) category customers, some of whom purchase an equal
or greater volume of respondent’s products, and who compete in
the resale of respondent’s products with the favored customer
class. '

PAR. 6. The effect of respondent’s discriminations in price, as
hereinbefore alleged, may be substantially to lessen, injure, de-
stroy or prevent competition between purchasers of respondent’s
products or customers of said purchasers, or tend to create a



670 FEDERAL TRADE COMMISSION DECISIONS
Initial Decision 69 F.T.C.

monopoly in the lines of commerce in which said purchasers are
engaged.

PAR. 7. The foregoing acts and practices of the respondent, as al-
leged, violate subsection (a) of Section 2 of the Clayton Act, as
amended.

Mr. Ernest G. Barnes and Mr. Thomas Athridge supporting the
complaint.
Mr. Harry L. Shniderman and Mr. William Malone, of Coving-
ton and Burling, Washington, D.C., for respondents.
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The complaint herein, issued September 30, 1963, charges a
violation of § 2(a) of the Clayton Act, as amended, also referred
to herein as § 2(a) of the Robinson-Patman Act.

Preliminary Statement

Much time was lost in proceeding herein, for which no blame is
attached, by reason of respondent’s demanding that it be permit-
ted to see a staff counsel memorandum in response to a so-called
Petition to Reconsider Proposed Complaint, filed prior to the ex-
aminer’s designation herein. On January 8, 1964, respondent
filed a motion requesting the examiner in effect to order produc-
tion of the memorandum, on due process and other grounds. The
examiner denied the motion, and the Commission thereafter de-
nied respondent’s request to file an interlocutory appeal. On
March 16, 1964, respondent filed in the United States District
Court for the District of Columbia its complaint for an injunction
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and other relief, based on the Commission’s denial. By order of
May 13, 1964, the District Court granted the Commission’s mo-
tion to dismiss.

A prehearing conference was held herein on December 1, 1963,
and there was a further prehearing conference on September 1,
1964, after the termination of the injunction action. Prehearing
procedures resulted in the furnishing of a list of witnesses and
documents, various documents themselves, certain stipulations,
and limitation of issues. There are a number of prehearing con-
ference orders.

On complaint counsels’ request for hearings in five cities, the
Commission, on the examiner’s recommendation, authorized hear-
ings in two cities plus Washington, D.C., the respondent at its
election to call its witnesses either in each of the two cities or in
Washington at the end of complaint counsels’ case.

By prehearing conference order of June 17, 1964, the discrimi-
nation in price in this case was limited essentially to an extra 5%
discount granted favored customers. Proof of alleged diserimina-
tory sales was limited to the year 1962.

On July 1, 1964, complain counsel elected to try the case in
Atlanta and Jacksonville, in addition to Washington. In line with
‘preconference understanding and determination, complaint coun-
sels’ proof relates to the following six market areas:

Wheeling, W. Va.
Atlanta, Ga.
Rome, Ga.
Louisville, Ky.
Memphis, Tenn.
Jacksonville, Fla.

By order of the examiner, proposed exhibits as to the New Or-
leans area were striken from complaint counsels’ exhibit list.

Pursuant to direction, the hearing commenced in Washington,
D.C., i.e., to deal with the Wheeling area and preliminary mat-
ters. It then continued in Atlanta and Jacksonville as to the other
areas. It concluded in Washington, D.C., largely for the presenta-
tion of the respondent’s case.

The bulk of the testimony during complaint counsels’ case re-
volved around the issue of competitive injury, which respondent
was determined to make all-important. Respondent had served
ample notice that it would explore thoroughly, on this issue, the
question of profitability of the retail drug businesses of complaint
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counsels’ witnesses, and would expect to have available adequate
financial statements, income tax returns, and the like. Respondent
probed into this issue by vigorous cross-examination of the wit-
nesses, based on financial returns and statements produced by
most of them.

To preserve confidentiality, the financial statements and income
tax returns were, in most instances, marked as exhibits in cam-
era. In addition it was ordered that blanks be left in the public
transcript wherever financial data of retail witnesses appeared.
Copies of the pages (with the figures included) for each witness
were then designated as exhibits in camera. The reporter in At-
lanta accomplished this by a different method than the reporter
in Jacksonville.

Complaint counsel called favored and unfavored witnesses for
each of the six areas, with the notable exception that they called
no favored witness for Wheeling. They also called respondent’s
vice president for sales. In rebuttal they called a Commission in-
vestigator and a Commission accountant.

Respondent’s own evidence was directed toward establishing its
defenses of discontinuance and cost justification. It presented an
elaborate cost study, which was received in evidence. It called Mr.
Rorer, president of the company, and Mr, Moyer, an officer, who
prepared the cost study, both testifying in Washington. It also, in
Jacksonville, called a sales representative.

There are about 1,000 exhibits in the case. Some 280 exhibits
were offered by complaint counsel, and 660 by respondent. The
authenticity of most exhibits was stipulated by counsel.

The transcript of testimony, including prehearing, consisted of
2412 pages. The hearing commenced on September 17, 1964, and
concluded on October 15, 1964. Due to the in camere exhibits and
confidential transeript portions, requiring much manipulation and
arrangement, and to necessary rulings on proposed corrections of
the record—all involving repeated conferences or talks between
the examiner, Mr. Malone for respondent, and the reporter, and
requiring orders by the examiner—it was several months before
full filing was completed.

In order to accommodate Mr. Shniderman, who tried the case
for respondent, assisted by Mr. Malone, and who at the close
of the hearing was immediately going into trial of the Hood
case in Boston (criminal docket, United States District Court),
the Commission, on due request by him and the examiner, ex-
tended the time for the examiner to file his decision herein, first
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to not later than March 15, 1965, and then to May 1, 1965. This
enabled the examiner to fix an ultimate filing date for proposed
findings, briefs, ete., of March 15, 1965. On or about this date
both sides duly filed their voluminous submissions.

In addition, both sides having expressed a desire to file reply
briefs, the examiner gave them until March 31, 1965, to do so,
which they did.

Finally, on April 6, 1965, complaint counsel asked for addi-
tional time to submit a supplemental memorandum addressed to
the cost study. By authorization of an order of the examiner, they
filed such memorandum on or about April 16, 1965, and respon-
dent filed a reply thereto on or about April 26, 1965.

Citing the request for leave to make supplemental submission
and also the prior voluminous papers in the case, the examiner
filed a request, on April 6, 1965, asking for additional time to file
his initial decision, this time for his own convenience. By order
of April 14, 1965, the Commission extended his time 30 days, to
June 1, 1965.

FINDINGS OF FACT

Re Complaint, Pars. One, Two, Three

1. Respondent William H. Rorer, Inc., hereinafter referred to
as respondent Rorer, is a corporation organized, existing and
doing business under and by virtue of the laws of the Common-
wealth of Pennsylvania, with its office and principal place of busi-
ness located at 500 Virginia Drive, Fort Washington, Pennsylva-
nia. (Admitted in Answer.)

2. Respondent Rorer is now and has been engaged in the manu-
facture, distribution, and sale of prescription and non-prescription
pharmaceutical products. Its products are sold to drug wholesal-
ers, retailers, hospitals, doctors, nursing homes, federal, state,
and municipal agencies and institutions, and industrial plants
throughout the United States. Respondent’s net sales for the year
1960 were approximately $11,395,000. (Admitted in Answer.)
Respondent’s net sales for the year 1962 were approximately
$19,866,000. (CX 24a.)

3. In the course and conduct of its business, as aforesaid, res-
pondent Rorer has sold and distributed, and is now selling and
distributing, its products in commerce, as “commerce” is defined in
the amended Clayton Act, to purchasers located in the several
States of the United States, other than the Commonwealth of
Pennsylvania, in which respondent is located. Respondent causes
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its products to be transported from its manufacturing plant in
Pennsylvania and its warehouses in Hammond, Indiana, and Oak-
land, California, to purchasers thereof located in various other
States of the United States and in the District of Columbia. Res-
pondent Rorer has maintained, and now does maintain, a contin-
uous course of trade in commerce in said products between itself
and purchasers thereof located as aforesaid.

Re Complaint, Par. Four

4. In the course and conduct of its business in commerce, res-
pondent is competitively engaged with other corporations, indi-
viduals, partnerships and firms, in the manufacture, distribution
and sale of its products. Some of respondent’s purchasers are
competitively engaged with each other in the resale of respon-
dent’s products within the various trading areas in which they
are engaged in commerce.

5. There is no dispute that this has been true in the past, par-
ticularly the year 1962, for which year the complaint counsel un-
dertook to prove their case.

6. Complaint counsel also undertook to prove their case in res-
pect to the following six specific trade areas, selected from the
various trade areas above referred to:

Wheeling, West Virginia
Atlanta, Georgia

Rome, Georgia
Memphis, Tennessee
Louisville, Kentucky
Jacksonville, Florida

(These six areas are treated separately in the Addendum to this
decision.)

Re Complaint, Par. Five

7. In the course and conduct of its business in commerce, res-
pondent Rorer, commencing in 1955 and including 1962 (TR 186,
192, 1972), discriminated in price between the different purchas-
ers of its pharmaceutical products of like grade and quality by
selling to some purchasers at higher and less favorable prices
than it sold to other purchasers competitively engaged in the re-
sale of said products with the nonfavored purchasers. (This is a
rephrasing of the corresponding allegation in the complaint so as
to use the past instead of present tense, and is not in dispute, al-
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though it is subject to respondent’s “defense” of payment for dis-
tribution services allegedly rendered by favored customers.)

8. The discrimination, by way of different prices, was on a na-
tional scale and took place in the aforementioned six trading
areas, among others. (This is similarly not in dispute.)

9. Respondent Rorer has designated a substantial number of its
products as ‘“specialties.” (Admitted in Answer) These products
account for the largest percentage of respondent’s total sales.
(Admitted in Answer.)

10. By far the most outstanding in volume, dollar sales and im-
portance, of these “specialties” has been the product Maalox, an
ulcer remedy, and almost all of this has been Maalox Suspension,
which is the specific product involved herein, although it will be
referred to here simply as Maalox. (There is no dispute as to
these facts.)

11. Commencing 1955, and including 1962, an extra 5% dis-
count was accorded by respondent on the sale of “specialties,” and
therefore Maalox. This gave “chain drug stores” the same price
on such specialties as ‘“drug wholesalers.” Contrariwise, “inde-
pendent druggists” (and also “physician supply companies”) did
not receive the extra 5% discount. The difference between the
price charged ‘“chain drug stores” and ‘‘independent druggists,”
not receiving the extra 5% discount, is the discrimination in
price at issue in this case. (These facts are not in dispute. See CX
5.)

12. This extra 5% discount was accomplished by giving the
“chain drug stores” a discount of 20% on specialties, including
Maalox, and giving the “independent druggists” one of only 15%
—both after a 40% discount from list price. (The independents,
however, did not receive the 15%, and entitlement to purchase
from Rorer directly instead of from a wholesaler, unless they
gave a purchase order for “specialties” of at least $100, or $85
net.) — (The foregoing facts are not in dispute.)

13. Respondent’s formal definition of “chain drug stores,” for
discount purposes, was five or more registered pharmacies under
a single ownership, having a buying office and a warehouse. (This
is not contested. See CX 5d.) However, the examiner finds that
the evidence clearly indicates that an individual unit of the chain
might be considered a buying office, a warehouse, or both.* The
essential was that the chain stores, otherwise qualified, buy cen-

1 This also follows the wording of the formal definition; see Finding 92, infra, quoting the
definition (CX 5d).
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trally and receive the merchandise centrally, i.e., at one shipping
point (Rorer, TR 1987; see CX 5d). Facilities at shipping or de-
livery point might and did vary substantially between one chain
and another. Respondent did not require the chains to maintain,
and in fact they did not maintain, in stock, a full line of its prod-
ucts, nor did the chains solicit, sell or redistribute to retailers
other than their own outlets (TR 466—68, 747, 1335-36, 1346-47).
Respondent imposed no conditions as to time of redistribution
(Rorer, TR 1988).

This buying office and “warehouse” feature, as so found, will be
referred to in this decision as central ordering and central deliv-
ery, i.e., acceptance of central delivery. The entire definition of
chains, which for all practical purposes states a formula for al-
lowing the extra 5% discount, will be referred to herein as the
5% discount formula.

14. As appears from said definition or formula, there is no
provision or condition whatever, that in order to receive the 5%
_ discount, a chain (five or more units under common ownership)
must order any specified amount or that the amount ordered
must, say, exceed the amount ordered or normally ordered by a
competing independent. As further appears from said definition
or formula, there is no provision or condition favoring a high
-amount independent, and there is no provision or condition what-
ever relating thereto. The examiner regards this as crucial in this
case.

15. Thus, “drug store chains” could receive a lower price than
competing independents who purchased a greater amount at or
about the same time. In Wheeling, the unfavored customer, Griest,
purchased from respondent five times as much as the favored
chain (CX 25s). Incidentally, Griest had four stores and a ‘“ware-
house” (TR 302-03), apparently not qualifying as a favored cus-
tomer because it was shy one store. Nor, under the common own-
ership provision could five independents pool their orders.

Re Complaint, Par. Six

16. As to all six trading areas named above, except Wheeling
(since the favored customer did not cut its price at all), the exam-
iner finds that the effect of respondent’s discrimination in price in
1962, as hereinbefore set forth, may be substantially to lessen, in-
jure, destroy or prevent competition between purchasers of res-
pondent’s products or customers of said purchasers, or tend to
create a monopoly in the lines of commerce in which said pur-
chasers are engaged. More particularly, the examiner finds that
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said effect may be substantially to lessen, injure, destroy or prev-
ent competition between purchasers of respondent’s products.
However, this competitive effect is found by the examiner only in
instances where the competing favored and unfavored customers
both were selling Maalox at retail “discount” prices—that is, at
low markups, if not at a loss by either the favored or unfavored
customer. At this level, the examiner finds that the extra 5% dis-
count (actually amounting to about five cents a bottle, as repeat-
edly pointed out by respondent) was meaningful in the legal sense
pertinent here, if only because it might force the unfavored custo-
mer to sell below cost to it or to stop competing, in respect to price
of Maalox. At this level there is keen area-wide advertising, plac-
ing all advertising customers, particularly chains, in competition
with all others.

17. Thus as to all trade areas above referred, except Wheeling,
W. Va., the examiner finds requisite competitive effect, but finds it
only in relation to customers selling Maalox at low markups, not
all customers. As to the Wheeling trade area, the examiner finds
no competitive effect because the favored customer, an old-fash-
ioned outfit (TR 380-84), did not sell Maalox at low markups but
sold at so-called list (Runner,> TR 800, 849-50, 351a).

18. At this retail discount, or small markup level, and its al-
most inevitable keen competition, the examiner finds the requisite
competitive injury, including impairment of vigor to compete,
without proof of actual loss of sales. Moreover, he finds requisite
competitive injury—without any further showing, and solely on a
sufficient showing of potential loss of sales in a keenly competi-
tive market, or market level—on the authority of the Morton
Salt 3 case. [Para. 20 follows.]

20. Moreover, the examiner finds that the conclusion of requis-
ite competitive injury is supported by the fact, hereby found, that
the drugstore businesses operated in the period in question on
close profit margins, generally less than 5% of gross sales,
which, to be sure, are not limited to sales only of Maalox. The in-
dependent discounter operating on the very principle of volume
selling and small markups, obviously shows the smaller profit
percentages. The examiner rejects respondent’s contention that
salaries paid to officers or principals—themselves often pharma-
cists, managers or both, and working long hours,* as repeatedly

2 The examiner denies respondent’s motion to strike Runner’s testimony.
3 Citations of cases will be given in the second part of these Findings entitled EX-

PANDED FACTS AND DISCUSSION.
4+ See Finding 66, infra.
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demonstrated by the testimony-—should, where deducted as ex-
penses, be added to the net profit shown by income tax statements
or financial statements. This finding disposes of the voluminous
evidence, much of it in camera, on profits of various customers
involved herein.

21. The examiner finds that a conclusion of requisite competi-
tive injury is supported by the admittedly preponderant practice
of Rorer customers, including favored customers, to take the 2%
cash discount. This is because the low profit margins would obvi-
ously have been even lower without receipt of the 2% cash dis-
count, which imposes the burden of prompt payment.

22. Contrariwise, the examiner rejects “loss of profits” by not
receiving the 5% extra discount, as supporting, by itself, the con-
clusion, under the authority of the Automotive Parts cases, of re-
quisite competitive effect. A typical loss of “profits” to an inde-
pendent by not receiving the extra 5% on Maalox was about $40
a year. The examiner regards this as inconsequential in any busi-
ness sense, such as adequate advertising for quantity low markup
sales. The examiner also holds that the loss by not receiving the
extra 5% cannot be magnified by hypothetically projecting a 5%

discount in respect to all other drug products purchased by unfa-
vored customers. '

Defenses

28. In reaching his conclusion herein, as the examiner does,
that respondent has violated § 2(a) of the Clayton Act, as al-
leged, the examiner has rejected certain defenses offered by res-
pondent, including the complete affirmative defense of cost justifi-
cation.

24. Apart from cost justification, the examiner rejects respon-
dent’s defense—challenging complaint counsels’ affirmative case
—that the extra 5% discount, or a substantial portion thereof, is
to be regarded as a payment for “warehouse” and redistribution
services performed by favored customers, or as reasonably related
to the cost thereof, so as to wipe out or reduce the proved differen-
tial in pricing. First, there is no proof of the actual cost of these
services to the favored customers except for a cryptic tabulation
(RX 663 in camera) claimed to show warehouse costs—by totals
apparently for the entire country—of one customer, Walgreen’s.
Secondly, the proof is hardly clear that these services, which ac-
tually vary from customer to customer, were not part of the usual
course of business of favored customers, adopted by them for
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their own convenience. Third, the examiner holds, under the
Mueller case, that such claimed payment for services, even if oth-
erwise justified, would have to be made available to all competing
customers on proportionally equal terms of some kind, on a §
2(d) analogy. This was not done by respondent here, not even to
the extent of making the extra 5% available to competing inde-
pendents ordering the same or greater quantities than the chains.

25. The examiner also rejects respondent’s affirmative cost de-
fense, designed to justify the extra 5% discount as a savings in
cost to Rorer in dealing with the favored chain customers. The
examiner rejects this defense on the sole basis of the extra 5%
discount formula, i.e., respondent’s definition of chain store in ac-
cording the 5%. The rejection of respondent’s cost defense has
therefore been made without considering respondent’s elaborate
and rather well-constructed cost study—although that too may be
challenged as lumping together large quantity independents with
small quantity independents and also as lumping together, in par-
ticular, independents very dissimilar in other significant respects.
(See Borden, infra, Findings 112, 113.)

Respondent’s definition of ‘“chain drug stores” for allowing the
extra 5% discount contains no provision whatever in respect to
quantity. Furthermore, the method of delivery relied on, although
necessarily dependent on quantity for justification purposes, has
no quantity provision to limit or qualify it. The definition or for-
mula, for this and other reasons is an arbitrary one favoring
chains at the expense of independents who may deserve equiva-
lent favor on the basis of amount of their orders, or group orders.

26. The examiner also disallows respondent’s defense of discon-
tinuance, offered as a bar to a cease and desist order, or in mitiga-
tion. The examiner does so even though he finds discontinuance in
March 1963, as claimed by respondent, there being no proof of-
fered in opposition by complaint counsel. But the examiner finds
that this discontinuance took place only when the Commission’s
hand was already on respondent’s shoulder, namely, after investi-
gation was fully initiated and respondent sufficiently advised. The
examiner affirmatively finds, moreover, that the respondent kept
the existence of the extra 5% discount close to its chest, so to
speak, with the likelihood that one would not find out about it ex-
cept, possibly, that a four-unit independent, about to become a
five-unit concern, might be advised of the existence of the extra
discount.
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EXPANDED FACTS AND DISCUSSION

5% Extra Discount—Started 1955

27. Prior to 1955 respondent distributed Maalox to the retail
trade largely through wholesalers. It was in 1955 that it started
the aforedescribed system of giving a 5% extra discount to quali-
fied chain stores, by giving them a discount of 20%, the same as
wholesalers, and only 15% to independents (Newhart, TR 186, 92;
1972; RX 646).

28. This system meant in effect that the qualified chains, with
five or more units, paid respondent approximately 85¢ per bottle
for Maalox, whereas independents paid 90¢. The exact figures are
84¢ as opposed to .8925¢ (CX 79a, 121, 125a, 126e, 134), and are
correct for 1962, the particular year of concern here. Both prices
were subject to a further 2% discount for cash in ten days—a
discount usually taken by both large and small purchasers.

29. Prior to 1962 the typical retail price of Maalox—in res-
ponse to respondent’s suggested price and lack of cut-price retail
competition—was $1.49 a bottle. (Maalox also was, and still is, a
prescription item, involving a prescription price.)

Advent of Price Cutting or Discounting—1961

30. However, beginning in perhaps 1961, and continuing into
1962 and thereafter, chain stores and vigorous competing inde-
pendents began to advertise and sell Maalox at much lower prices
than $1.49. The typical reduced pricing which eventuated was in
two brackets. First, there was an advertised *‘special” price of,
say, something like 90¢ more or less, often less; but, it should be
noted, limited to week-ends or limited days, and limited in quan-
tity, perhaps one to a customer. Maalox would probably be alter-
nated in the advertising with one of a few other so-called ‘“foot-
ball” items also accorded a low price on a similarly limited “spe-
cial” basis. Secondly, there was an everyday price of Maalox
which was something like 98¢, which was also likely to be adver-
tised; the other “football” items were similarly accorded an
everyday price.

Advent of Price Cutting Not Caused by 5% Discount
31. This drastic price cutting, as might be expected, smashed
into the more or less uniform $1.49 retail price for Maalox which
had prevailed in the past. But it seems obvious, and the examiner
so finds despite complaint counsels’ strenuous argument and volu-
minous presentation to the contrary, that the extra 5% discount
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to qualified chains had nothing to do with this advent of drastic
price cutting. To this extent, respondent’s argument, also volumi-
nously presented, that the resultant nickel difference in price to
the retailer did not influence retail prices, is sustained by the ex-
aminer.

Some Stores Still Charged Top Prices

82. Moreover, as respondent points out, retail sales at $1.49, or
a reasonable approximation thereto, did not by any means disap-
pear with the advent of price cutting, in the competitive areas in-
volved here.

33. There still were drugstore concerns which simply did not
get into the cut-price or discount race. These might be “ethical”
or professional pharmacies or so-called prescription shops, which,
to be sure, also sold nonprescription goods but at “retail list” or
better. They might have chairs for the customers and a profes-
sional air. Or they might trade on home deliveries and credit
sales. They did no advertising, or very little, and what they did
would be strictly institutional. A few chains might show up
among them. Examples of such unfavored customers are three
concerns in Rome—Henson, Ingram, and Tilley, each of which
never went below $1.49 for Maalox (TR 1208, 998, and 96). A fa-
~ vored chain, such as Hoge-Davis in Wheeling, kept out of the dis-
count race simply, perhaps, because the concern was old-fash-
ioned (Runner, TR 381-84). Jones, a favored chain in Louisville,
did the same for “professional image,” in line with being “strictly
a prescription operation” (Howard, TR 491, 527; TR 555).

34. Then there were the neighborhood drugstores. A neighbor-
hood store got its trade from the residential area surrounding it.
It typically did no advertising except by window stickers, local-
ized mail, and magazines in doctors’ offices. It might, to be sure, -
sell some popular items more or less regularly at a reduced price.
But its main competitive attraction lay in convenient, highly pro-
fessionalized service, and in its fountain. It resisted being charac-
terized as a discounter, even though on occasion one or two of
them might oblige a complaining customer by reducing its price
to meet a not-too-low discount price. These are, of course, varia-
tions and resembling types.—Mr. Lubin’s five stores (not fully
owned by him) in Memphis kept selling Maalox at $1.49, except
that in at least one there was a drop to $1.29 (TR 795). Ward’s,
in Atlanta, which does not advertise and held its price at 98¢,
would cut the price for complaining customers (TR 1288: 8).
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Harry’s Cutrate, in Atlanta, would hold its price at “99¢, $1.09, or
$1.19” but cut it for complaining customers (TR 1238).

35. On the other hand there were the price cutters or discoun-
ters. Typically they were located downtown, or in a large shop-
ping center, although chains through their units could be more
diversified in location and could in a substantial way be omnipre-
. sent by advertising. They regularly advertised a varied and vary-
ing assortment of items in newspapers at cut-rate or discount
prices. They tended to be substantially self-service and low on
prescriptions in comparison with gross volume. Of course, again,
there were variations, but most of the price-cutting customers
herein pretty well fell into the typical picture.

§ 2(a) Competitive Effect of Respondent’s Extra 5% to Chains

36. As between independent discounters and chain discounters
or price cutters, in competition, the 5% extra discount to the lat-
ter even though only 5% in price, may very well, as the examiner
has already stated above, influence retail prices so as to result in
loss of sales to the independent discounters.

37. To be sure, complaint counsel offered no specific proof of
loss of actual sales. However, such proof is not necessary under
§ 2(a) of the Act, which speaks only of the effect of a discrimi-
nation which “may be” substantially to lessen competition, etc.
See Morton Salt,® the dissenting opinion of which merely espouses
the test of reasonable probability rather than “reasonable possi-
bility.” The examiner is inclined to believe that in the present
case the test, insofar as concerns competing customers with low
markups, is met even by the standard of “reasonable probability.”

Sales Below Unfavored Customers’ Actual Cost

38. It is the examiner’s opinion that the requisite competitive
effect of the extra 5% discount is shown by the very imminent
possibility that the favored chain, by selling just above its own
cost, would compel the unfavored competitor to sell below its cost,
or not meet the price of the favored chain. For instance, if the
favored chain sold Maalox for 83¢—3¢ above the 85¢ cost to it
—the independent discounter, who paid 90¢ for it, would, in order
to meet the 88¢, have to sell Maalox 2¢ below its actual cost.

39. As complaint counsel points out, there is a natural reluct-
ance, generally, on the part of even low margin retailers, large or
small, to sell an item below what they actually pay for it. This, it

% Federal Trade Commission v. Morton Salt Co., 334 U.S. 87 (1948).



684 FEDERAL TRADE COMMISSION DECISIONS
Initial Decision 69 F.T.C.

seems, would be particularly true of small retailers. The exam-
iner believes that the general reluctance to sell below cost must be
presumed to be true in the absence of proof to the contrary.
There is no such proof to the contrary, although the record does
show, as might be expected of this low markup competition, that
occasionally a large chain, and occasionally an independent, did
sell below actual cost. Walgreen’s, chief favored customer in
Memphis, sold as low as 83¢ in 1963 (RX 413-18), 2¢ below its
cost. Unfavored Oak Drug in Louisville, in 1963, advertised at
89¢ (RX 284, 287, 800, 305), 1¢ below its cost, and even at 79¢
(RX 294), below cost to favored customers. Other unfavored cus-
tomers sold below cost to complaining customers (TR 1238, 1288)
i.e., Harry’s Cutrate and Ward’s, Atlanta.

Sales Below Cost Plus Distribution Cost

40. Secondly, this reasoning in connection with forcing, or
being in a position to force, the independent to sell below cost or
not meet competition at all, applies not only where the cost is fig-
ured as the price paid to the supplier, but also where it is figured
as the amount of this price plus cost of distribution or overhead.
Accordingly, if the chain sells Maalox at even an everyday price of
98¢ and its overhead or distribution cost is 10¢, it still has, con-
sidering the 85¢ price paid the respondent, a 3¢ profit, i.e., on a
total cost of 95¢. Contrariwise, an independent meeting this price
of 98¢ will, considering the price of 90¢ paid by it, and assuming
the same distribution cost of 10¢, have a loss of 2¢—on a total
cost of $1. There is no evidence in this case, of course, as to the
actual overhead or cost of distribution of Maalox borne by the
independent or the chain, or even the cost of the same for each.”

Any Sales Substantially Below $1.49

41. Thirdly, even apart from the chain’s being able to force the
independent, wishing to meet price, to sell below cost, whether
below the price to it or below price plus overhead, there still is a
sufficiently adverse effect on the unfavored independent. There is
the indisputable fact always staring one in the face that the
favored chain has an extra 5% discount, amounting to about 5¢
extra per bottle of Maalox, which the chain may pass on to its

¢ There is also testimony to support it (Kelly, TR 1414-15, 1430; Lubin, TR 796; Howard,
TR 500-01; Blumenthal, TR 1171).

7 The alleged extra cost to the favored customer (i.e., extra cost added to price) of ware-
housing and store distribution by chains is something else, and will be discussed below.
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customers if it desires. The unfavored independent is thus always
at a difficulty if it wants to be competitive and not sell in the
neighborhood of $1.49 instead of, say, somewhat near $1. In other
words, the vice of the extra 5% discount is inherent and potential
even before any favored chain and unfavored competing indepen-
dent reach the level of serious competitive price cutting. Respon-
dent, without saying so, seems to be aware of this early potential-
ity of any adverse effect. It suggests (Brief, pp. 10-11) that the
independent may charge his reduced markup on this “football”’
item, used in part to attract other business, to general publicity.
The weakness of this observation is that the reduced markup,
whatever it might be charged to by some topflight accountancy
theory, is necessary to meet the competition of the favored chain
if the chain elects to reduce its price. The extra 5¢ advantage to
the favored customer is a club, however innocuous it may seem up
to the time that competing prices drop to a low markup level.

"Substantiality of 5% in Retail Discount Market

42. Respondent urges that a nickel, or perhaps a dime, is not
enough to make a consumer switch from one drug concern to an-
other. Respondent cites the testimony of an independent (Lillard,
Memphis, 2 stores) on this, but Lillard is only one person. More-
over, at the most he was talking only about his 99¢ special price
as against Walgreen’s 90¢ special, and the relative inability of
the public to know whether the latter was in effect on any parti-
cular day (TR 896).

43. It is the examiner’s opinion and finding that at this level of
low markup, where the item sold quite typically for under a dol-
lar, 5¢ is money to the bargain hunter, whether it lures him to
the chain because it sells Maalox regularly, say, at 98¢, or be-
cause it has advertised it as a special, say, at 90¢, although on
limited days thus requiring reading the advertisements.

44. Accordingly, in contrast to the finding that a nickel, or the
5% extra discount, was of no competitive consequence—at least
not immediately—in respect to Maalox selling at $1.49 or therea-
bouts, the examiner finds, against the respondent, that it is indeed
of consequence in respect to Maalox when selling competitively at
the low markup level. He finds that the extra 5¢ as a discrimina-
tion in price is substantial, i.e., substantial enough to have the re-
quisite effect on competition and competitive vitality of unfavored
customers.
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5% Substantial by Impairing Discount Image

45. The examiner finds, as contended by complaint counsel,
that the extra 5% discount has an adverse competitive effect, in
that its effect may be not only that the unfavored retailer will
lose sales but also, as a further result, that its image as a discoun-
ter or low-price retailer will be impaired, an important matter in
connection with requisite ability and vigor to compete at a low
markup level.

5% Substantial Compared to 2% Cash Discount

46. The examiner also finds that the extra 5% discount can be
found to be sustantial by comparing it to the 2% cash discount
accorded by respondent to all customers, and which most custom-
ers took. Whatever annual percentage gain for use of money the
2% cash discount is, as respondent contends, a 5% (or even 2%)
outright discount, should be a greater boon. (Of course, respon-
dent claims that the 5% discount is largely, or at least partly, in
payment for services rendered by favored customers, but this con-
tention is not proved. See below, commencing Finding 75.)

Morton Salt—Potential Resales Impairment

47. As to this cut-rate level of Maalox merchandising—in
which the independent, if it wishes to continue to compete, may
be forced to sell below its cost, or to make a gesture of competing
and preserving discounter image, by selling at only a nickel more
than a chain—it would seem that a finding is justified here,
within classical doctrine announced by Morton Salt, supra, pp.
46-47, as follows:

Here the Commission found what would appear to be obvious, that the com-
petitive opportunities of certain merchants were injured when they had to
pay respondent substantially more for their goods than their competitors had
to pay.

The language just quoted should no doubt be read in connection
with the court’s further statement (p. 47) :

That respondent’s quantity discounts did result in price differentials between
competing purchasers sufficient to influence their resale prices of salt was
shown by evidence. This showing in itself is adequate to support the Commis-
sion’s appropriate findings . . . [as to competitive effect].

48. The Supreme Court’s opinion in Morton Salt is, of course,
predicated on competitive injury caused by loss of resales, not
loss of profit as such. Apparently, the Court thought that once it
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is shown that price discrimination may result in loss of customers
it is enough, and that nothing is more obvious than that the vital-
ity of competition and competitors is impaired if customers and
resales may be lost by reason of price discrimination. The exam-
iner so holds here, although he by no means holds that Morton
Salt is to be used as a magic formula to solve the issue of competi-
tive injury in all § 2(a) cases. Morton Salt sanctions a Commis-
sion finding on such evidence, it does not compel it.

Loss of Profits Inconsequential
(Automotive Parts Cases)

49. Actually, if effect on profits, without reference to potential
loss of resales, is to decide the issue here of effect on competition
and resort is had to the Automotive Parts and related cases,?® the
examiner finds, as contended by respondent, that the loss or gain
in dollars by reason of the extra 5% discount is so meager that
complaint counsels’ proof fails.

50. The fact that an independent did not receive the extra 5%
discount meant a loss to him, typically, of no more than $40 or
350 for the entire year, often less. A thousand dollars worth rep-
resents a lot of Maalox, and 5% of this is just $50. CX 25(g-s)
lists totals purchased from respondent in 1962 by unfavored (and
favored) customers.

A firm like Halliday’s (Moore), with four stores, Jacksonville,
turns up with purchases of only $705.51, and Attwood & Rogers,
with four (literally five) stores, Jacksonville, turns up with
$960.63. Henson, with one store, in Rome, turns up with $298.95,
and Lillard, with two stores, in Memphis, with $602.99.—These
firms present a picture of loss of profit maybe from $25 to less
than $75 a year, and proportionally less in the multl unit stores if
divided by number of units.

51. Even large volume unfavored purchasers like Griest, of
Wheeling, and O’Steen’s, of Jacksonville, each purchasing over
33000 in 1962 lost less than $200 each by not receiving the 5%
extra discount—which sum might be divided by four, the number
of stores each had.

The examiner finds the potential profit loss so small in this case

8 Standard Motor Products, Inc. v. F.T.C., 265 F. 2d 674 (2d Cir. 1959), cert. denied, 361
U.S. 826 (1959). P. Soremson Manufacturing Co. v. F.T.C., 246 F. 24 687 (D.C. Cir. 1957).
P, & D. Manufacturing Co. v. F.T.C., 245 F. 2d 281 (7th Cir. 1957), cert. denied, 355 U.S.
884 (1957). E. Edelmann & Co. v. F.T.C., 289 F. 2d 162 (Tth Cir. 1956), cert. denied, 355
U.S. 941 (1958). And others.
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that evidence of keen competition herein cannot alter the finding
of no competitive injury resulting from profit loss.

Improper to Project 5% to Other Products

52. Complaint counsel have a complete awareness of the puny
dimensions of these figures. Accordingly, they have argued that
the 5% extra discount would be shown in its true or potential
significance if such a 5% extra discount were allowed by sup-
pliers on all items purchased by the drugstores concerned. They
have submitted an elaborate tabulation illustrating this. The ex-
aminer feels that he must reject this argument by projection. It is
not sanctioned by the language of Morton Salt and the Commis-
sion so held in Bronner.®

53. The amounts lost by the independents, based on not receiv-
ing the extra 5% discount, are, in the examiner’s opinion, inconse-
quential to constitute by themselves proof of requisite competitive
effect. They are insignificant for any practical advertising budget,
for instance, so common to the discount level of drugstores which
this decision particularly stresses. In the examiner’s opinion they
are similarly inconsequential for anything else in this small
markup level. It seems obvious that if an independent claims in-
jury to vitality to compete by reason of the loss of profits of about
a dollar a week, it is in a bad way indeed, entirely apart from the
dollars lost by not having the 5% discount.

54. Actually the non-chain witnesses did not, with perhaps two
exceptions, testify that the 5% was important as a loss of profits
items. Runner (TR 446) agreed it was “money.” Fine (TR 569)
-said 5% would affect him “on any item.” Rouben (TR 663) said
“five per cent would be important in anybody’s business.” Lefkoff
(TR 1237) said “it would have been additional income.” Moore
(TR 1827) and O’Steen (TR 1667) testified that “any discount” is
important.

Contrariwise, Lubin (TR 797) testified that it would give “op-
portunity to advertise,” but on cross-examination showed that his
stores did not advertise as a group (TR 810); and Tilley (TR
960) said it was “definitely” important.

Also, asked if he received any complaints when the 5% chain
discount was discontinued, i.e.,, in March 1963, Mr. Rorer an-
swered, “Oh, boy, yes.” But it is understandable that the chains
would complain, since nobody likes to lose anything. Moreover,

® Matter of Fred Bronner Corporation, 57 F.T.C. 771, 783 (1958, D. 7068).
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Hermax, for one, thought it was “earning the 5% discount”
(Lewitt, TR 1563).

55. It is believed that the examiner has fully disposed of the
question of competitive injury solely by reason of loss of profits,
which is decided against complaint counsel, as contrasted with
the question of competitive injury by reason of potential loss of
customers, which has been decided in favor of complaint counsel,
although limited to the discount or low markup level of the retail
market.

Supplementary Factors
(Including Loss of Profit)

56. The examiner will now address himself to supplementary
factors which, in recent years particularly, are generally consid-
ered in deciding whether there is requisite competitive injury,
especially where there is proof of loss or potential loss of sales
under Morton Salt doctrine. The factors now to be considered are
small retail profit margins of drugstores (compare grocery stores
in Morton Salt), and also the practice of taking the 2% cash dis-
count.

Of course, loss of profits may also be considered as such a sup-
plementary factor. Even though small, as found here, loss of
profits may have some effect in respect to low markup customers
who may well feel impelled to watch for every possible dollar on
the plus-side.

Low Profit Margins
Particularly at Small Markup Level

57. It should come as no surprise to anybody that net profit
margins, as percentages of gross sales, are not very high in the
retail drug industry. More importantly here, it can come as no
surprise that net profit percentages for volume sellers at low
markup prices tend to be very low to the extent that they reflect
such selling. :

58. This low net profit percentage must particularly apply to
the avowed discount concerns which sold Maalox and other drug
products at cut-rate prices in downtown stores, operating on a
self-service basis, and without too many trimmings. This is not
to detract from its application to all low markup sellers of the
drugs. There is obviously an inherent interrelationship between
small markups and small profit percentages.

59. The perspective in this case prior to hearing, and during
hearing, was not limited to any preoccupation with low markup
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customers. Complaint counsel claimed competitive effect on a very
broad basis, and nothing was said about measuring any such ef-
fect differently for a high markup customer selling at high prices
than a low markup customer selling at low prices. As already
noted, respondent’s counsel prior to hearing gave adequate notice
of his intention to cross-examine incisively as to the profits of all
customers, in an attempt to defeat complaint counsel on the issue
of competitive injury, t.e., as applying to all customers, and
served notice that they expected adequate documentary proof of
profit and loss in respect to all customers who would be called as
witnesses by complaint counsel. The examiner went along with
respondent’s counsel on this.

60. Accordingly, almost all the customer witnesses called by
complaint counsel came prepared with financial statements, in-
come tax returns, or both. Confidential figures in the testimony
were placed in camera, and the documentation became exhibits in
camera. Counsel on both sides, as instructed, treated the subject
in separate confidential appendices to their proposed findings.

61. The examiner does not propose to write a confidential ap-
pendix or a separate in camera decision. It is, of course, not desir-
able that he should do so. Moreover, it is not necessary. First,
there is the obvious correlation between low markups and low
profit percentages, particularly at the low markup level referred to
above. Second, there is actual evidence supporting this low profit
margin picture by acutal figures for individual drug concerns,"
which, although confidential, can be summarized in a general
way. Complaint counsel has submitted Tables 1 through 6 in the
confidential Appendix to his Proposed Findings. These were pre-
pared from the financial statements, and in many cases the in-
come tax returns, of the unfavored and favored customers. These
said Tables show what the documentation shows, attested to by
sworn testimony. '

62. It appears from them that hardly any customers show a
profit percentage as high as 5%. It is the examiner’s opinion that
the percentages shown may well be contrasted, with substantial
although not absolute relevancy, with the 5% accorded as extra
discount to the favored customers herein. In other words, the nar-
rowness of a profit margin of less than 5% becomes apparent in
relationship to the 5% discount offered only to some customers.
To use the vernacular, it is adding insult to injury to give a 5%
discount on a popular item to some customers and not to others,
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in a type of business in which the profit margin on all sales is less
than 5%.

63. Furthermore, complaint counsels’ Tables show for most
customers a 3%, 2%, or even small percentage as margin of
profit, and for some even a percentage loss.

64. In respect to a situation where the percentage of the dis-
count exceeds the percentage of net profit, reference is made to
the following cases:

Joseph A. Kaplan & Sons, Inc., F.T.C. Docket 7813
(November 15, 1963), Com. Op. p. 10 [63 F.T.C. 1308, 1343].

Pacific Molasses Company, F.T.C. Docket 7462 (May 21, 1964),
Com. Op. p. 1 [65 F.T.C. 675, 718].

Puralator Products, Inc., F.T.C. Docket 7850 (April 8, 1964),
Com. Op. pp. 8-11 [65 F.T.C. 21, 27-29].

65. The general low profit percentage in the retail drug indus-
try, as represented in this case, is, as earlier indicated herein, no
surprise. Moreover, as also indicated above, there can be no sur-
prise that high volume independents seem to be in the lower
bracket of the low profit percentages, and that in addition high
volume chains are also represented in this lower bracket. It seems
safe to assume that most of these high volume customers are low
markup sellers.

66. Respondent’s confidential Appendix to Proposed Findings
represents largely a rewriting of the documentation summarized
in complaint counsels’ confidential Tables, so as consistently to al-
locate salaries of the real owners and principals of the concerns
as part of the profits and to strike them wherever listed as
business expenses. However, the examiner finds that the testimony
is amply clear and consistent that these owners or principals were
often, if not always, pharmacists, managers, or both. Moreover,
the testimony shows that they worked long hours, far beyond any
eight-hour schedule—at least in the independent or nonfavored
concerns, as opposed to the chains of five units or more.

Take Mr. Lillard, of Memphis for instance, who had two stores.
He managed one and carried a shift in the other in the first six
months of 1962, during which period he worked an average of
between 80 and 85 hours a week. He worked seven days a week.
He was a registered pharmacist and served as such at both stores.
See transcript (TR 872). A similar situation prevailed as to other
independents, such as Wood’s Pharmacy (Kelly, one store),
Jacksonville (TR 1410:19;%° 1419).

1 TR 1410:19 means transeript, page 1410, line 19.
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67. Accordingly, the examiner cannot accept respondent’s gen-
eral adjustment, in respect to salaries, of the financial documenta-
tion presented and attested to in this case. Other objections or ad-
justments suggested by respondent are not substantial enough to
affect the total picture, if not deficient by any reasonable method
of judicial determination. This is particularly true as to low
markup customers, whose low profit status and percentages are
pretty well substantiated by their low markup method of doing
business, as observed above.

Low Profit Even With 2% Cash Discount

68. However low the profit margins were, they would well have
been still lower had not the customers taken the 2% offered to
all. Not taking the 2% discount would have obviously been parti-
cularly disastrous for a low markup customer with a profit of no
more than 2%.—Thus, for low profit customers, the taking of the
2% cash discount meets the test quoted by respondent in its
Brief, i.e., “an important element insofar as their ability to com-
pete is concerned . . .” (Universal-Rundle Corp., F.T.C. Docket
8070, p. 12; June 12, 1964) [65 F.T.C. 924, 961].

69. In the examiner’s opinion, paying cash, or virtually cash, is
a burden and handicap to the retailer in the important sense that
it deprives it of free choice in dealing with business income as it
sees fit and as may be most advantageous. This factor would seem
to bear most heavily on low markup, low profit customers.

70. Moreover, in the examiner’s opinion, it is irrelevant or
meaningless certainly in respect to low markup and low profit
margin customers, to compute, as respondent does, an alleged
36 % hypothetical annual percentage (Moyer, TR 2097-99, 2103),
the customer supposedly earns by paying ahead of time for only a
limited number of days. The actual gain to the customer, and par-
ticularly the low markup and low profit margin customer, is re-
flected in its profit margin, i.e., in the fact that it is no smaller
than it is.

71. Nor is the result altered by reason of the consideration,
urged by respondent, that the taking of the 2% cash discount
seems to be traditional in the retail drug industry and perhaps—
despite the present liberal credit era—still a matter of “pride” on
the part of some customers (Kupper, TR 610-11). Whether tradi-
tional or not, it is something else again if, without taking it, low
margin profit customers might have no profit at all.

72. The undisputed fact is that respondent made the cash dis-
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count available to all customers, and without discrimination. The
terms of this discount were 2% for payment within 10 days, net
30 (Newhart, TR 207; see also TR 74, 2100). Most of respon-
dent’s customers took the cash discount in 1962. Cash discounts
were taken on 89% of respondent’s 1962 volume (Moyer, TR
2106 ; Newhart, TR 210-11). All of the retail witnesses testified
that their firms took the 2% discount, as the examiner recollects,
except that the testimony as to one or two of the unfavored cus-
tomers is that they took the discount when they could.

78. Actually, moreover, the whole drift of the testimony—and
respondent impliedly goes along with this—is that the customers
took the cash discount not only from respondent but from all
drug suppliers. Kupper (Shilbey Drug, Louisville, one store), as
part of a quotation set forth in respondent’s submission, declared
(TR 610-11) :

I have never missed a discount with Rorer or any other Company.

Moreover, a witness for a rather large chain testified (TR
496:1) :

We have never missed a discount since 1879.

This was in response to a question, which is fairly typical of ques-
tions asked other customers by complaint counsel, as follows (TR
495:24) :

Does Drugstores have a policy in regard to taking discounts that
are offered by pharmaceutical manufacturers?

74, The importance of the 2% discount in relation to low profit
margins was put into rather specific words—incidentally without
any restriction as to confidentiality—as follows (TR 496:2) :

Q. Is two percent important to your company?
A. It is. Some years we don’t make two percent.

This testimony was on behalf of a chain which sold Maalox at
low prices, but not below 98¢ (TR 493-95, 502, 515).

The 5% Discount
As Alleged Payment for Services

75. The above findings, and discussion, are subject to respon-
dent’s claim, which the examiner disallows, that the 5% extra
discount was proper in that it was in payment for services per-
formed by the chains, with five or more outlets, in distributing
the Maalox to their outlets, including ordering centrally and ac-
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cepting central delivery instead of delivery to each store by prov-
iding a warehouse or other receiving place at the central delivery
point. \

Services Regular Part of Chain’s Business

76. First of all, there is the question as to whether the furnish-
ing of such services by the chain is simply a regular part of its
business operations, as complaint counsel contends, entitled to no
special compensation, or the like, from the seller. In other words,
it may very well be that a chain will, as a matter of efficiency and
inventory control, choose to have central delivery with central or-
dering system, even including, as conditions warrant, a separate
warehouse, and it may choose to redeliver to its units.

77. It is hard to believe that Congress intended that what
would otherwise be a price discrimination could, by reason of any
existing distribution or warehouse mechanisms, turn out not to be
one. Certainly, no such result was intended if the existing mecha-
nisms were, say, simple mechanical facilities or machinery used
in connection with the handling and distribution of purchased
goods. In the present case, four-unit chains, unfavored, took cen-
tral delivery, with central ordering, for their own convenience—
Griest (Wheeling), Attwood & Rogers (Atlanta), Halliday’s (At-
lanta).** Moreover, complaint counsel adduced ample testimony
that respondent did not actually require the favored customer to
hold its purchases at central delivery, or to warehouse for any
particular length of time (Rorer, TR 1988-89).

78. The examiner is inclined to hold that respondent, as propo-
nent of the factual proposition, has not sustained its burden,
under § 3.14(a) of the Rules of the Commission, to establish that
the claimed extra services by favored customers are services fur-
nished for the respondent, i.e., that they do not represent part of
their expense of doing business as drug retailers in their own
way. On this holding, respondent’s position would have no foun-
dation to sustain it. However, the examiner will go into the ques-
tion in more detail, inasmuch as respondent relies heavily in its
Brief on its point of alleged payment for services.

No Proof of Cost of Alleged Services

79. There is the important consideration in this case that there
is no proof of the cost to the favored customer of the services in
question, to wit, those services involved in central ordering and
central delivery, including a separate warehouse where there is

11 See also Oak of Louisville and Lubin of Memphis (Addendum, infra). Attwood & Rogers
and Lubin each represent actually five stores.
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one. Actually, such cost presumably would vary from one favored
customer to another, depending on whether or not it had what
could be called a warehouse in a true sense, and whether or not it
was separately located ; and whether, with or without a warehouse,
it warehoused in any realistic sense the goods purchased or more or
less immediately redistributed them. Such cost would also presum-
ably vary in respect to what distribution services, including
warehousing, were or were not, in the case of any particular
favored customer, part of its regular way of doing business, and
on a number of other factors.

To be sure, there is an accounting summary (RX 663, in cam-
era), one small page, received in evidence by stipulation, purport-
ing to show that the warehousing cost (not including allocable
general and administrative expenses) of Walgreen’s was in excess
of 5%. It is doubtful if this proves with any reliability much
about the cost of warehousing and redelivering Maalox by Wal-
green’s; the evidence is too skimpy and terms are not defined. It
is certain that it proves nothing much about the cost of warehous—
ing of other favored firms accepting central delivery, some with
warehouses, or whatever dimensions or formality, and some with-
out. Even as to Walgreen’s, it may simply mean that this concern
has an inexplicably high warehouse cost, as compared with the
cost of central delivery generally. It may even explain why, as
respondent heavily emphasizes in arguing as to the value of cen-
tral delivery and redistribution, Walgreen’s, for over half of its
purchases, waived its favored customer status and instead took
separate delivery from respondent for each of its units, or was
entitled to do so.

No Proportional Equal Treatment—Mueller

80. Respondent points out that under the Mueller ** case the law
permits, even by means of “lower price” discount, a seller to pay
for services furnished in the resale of goods.

81. However, as respondent also points out, Mueller itself de-
clares that if permitted to do this, the seller must abide by the
principles of § 2(d) of the Act that the compensation for such
services be available on proportionally equal terms to all other
competing customers.

82. Respondent, to be sure, challenges Mueller insofar as it ap-
plies § 2(d) principles to a § 2(a) case. This position, of course,
flies squarely in the face of the decision. Moreover, entirely apart
from this, it is clear from the very wording of § 2(d) that Con-

12 Muyeller v. F.T.C., 328 F. 2d 44 (Tth Cir. 1963), cert. denied, 377 U.S. 923 (1964).



696 FEDERAL TRADE COMMISSION DECISIONS
Initial Decision 69 F.T.C.

gress had clearly in mind, in regulating on price discriminations,
the possibility of contentions by suppliers that a differential in
price might be accounted for by alleged services furnished by fa-
vored customers. It is also clear from the wording of § 2(d) that
Congress explicitly provided for such a differential only on the
strictest conditions, including, incidentally, not only proportion-
ally equal treatment, but the lack of a requirement that competi-
tive effect be proved as against the supplier or favored customer.
It is difficult to see how such a strong pronouncement in § 2(d),
as to services rendered by customers, can be ignored in con-
struing § 2(a). Somewhat applicable is the statement in the
Commission’s Opinion in General Foods Corporation,*® p. 825:

To hold that the rendering of special services ipso facto gives him [the cus-
tomer] a separate functional classification would be to read Section 2(d) out
of the Act.

5% Terms Flout Proportionally Equal Treatment

83. First, the extra 5% discount was given only to a chain of
five or more units under common ownership, with central order-
ing and delivery. It was not, under respondent’s plan, given to a
group of five stores not under common ownership, or to five inde-
pendent or semi-independent stores which might agree to central
ordering and delivery.

84. Second, the 5% extra discount was given only to a chain
having five stores, and not even given to one having four stores
having central ordering and delivery. This was so, under the 5%
discount terms, even though the four stores might buy in larger
quantity than the competing favored customer, as was the case
with Griest and its four stores in Wheeling, W. Va.

85. Third, somewhat correlative to Second, there was no at-
tempt to proportionalize the benefit, by varying the benefit ac-
cording to relative amount of sales, a conventional method of pro-
portionalizing, <.e., irrespective of number of stores, whether five,
four, three, or even less. There was not even a provision for ac-
cording the same extra 5% to an independent concern purchasing
at least the same amount as a competing favored concern.

86. Fourth, it may even be that there is inequality of treatment
by allowing the 5% for distribution and “warehouse” services to
a five-unit chain and allowing nothing at all to a two-unit or even
a one-unit outfit performing the distribution services, more lim-

13 In the Matter of General Foods Corporation, 52 F.T.C. 798 (D. 6018; 1956).
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ited ordinarily, required for the smaller type of enterprise. This
congideration may be a variation of Second and Third, supra.

87. Fifth, as already shown, there was no proof of the value of
the claimed services of favored customers, except for the limited
proof referred to above as to Walgreen’s. For that matter, there
was no proof of the value of such services—even if more limited
in most cases—of unfavored customers, as respondents have
failed to supply proof as to cost basis on which to predicate pro-
portional equality; actually, of course, respondent does not claim
that it was engaged in according any such proportional equality.

88. Sixth, the existence of the 5% extra discount and the con-
ditions of its availability were not made generally known (see
below), so that its availability, particularly on exceptions, such as
five stores not being required to be literally under single owner-
ship, was not known or able to be tested by inquiry.

89. However, despite all the above ennumerated considerations,
the examiner is content to find inherent proportional inequality by
reason of the consideration that under the terms of the extra 5%
discount a drugstore business, with central ordering and delivery,
including even a warehouse, and ordering even a greater amount
than a competing chain, did not receive the extra 5% discount if
it were not comprised of five or more units under common owner-
ship.

Incidentally, as will appear immediately below, most of the
above ennumerated considerations invalidating proportional
equality also, in the examiner’s opinion, invalidate the very
terms of the 5% discount as possibly supporting a cost justifica-
tion defense.

Cost Defense Vitiated
By Terms of §% Discount
5% Discount Terms Not “Due Allowance”

90. The extra 5% discount is not, in the examiner’s opinion,
such as makes only “due allowance,” under § 2(d) of the Act, for
differences in cost of sale or delivery resulting from differing
methods in which commodities were sold or delivered to different
competing purchasers.

91. The word “due” as used in “due allowance,” may be under-
stood by referring to the dictionary meaning, “Becoming, fit, or
appropriate; as, due respect; a due penality . . . ; also regular;
lawful; as due process of law.” (Webster’s New Collegiate) —
Particularly if, as respondent contends and the examiner agrees,
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cost differences of a nationally sold product like Maalox sold to
many customers, need not be justified on an individual transaction
basis which would result in many different cost-reflecting
prices,** the word “due” implies some kind of objective standard-
or rule applicable with substantial evenness to all customers.

92. Thus, once it is found, as the examiner does find, that the
5% extra discount system is, on its face and by its provisions or
terms, not a “due allowance,” the issue of the cost defense is de-
cided against respondent. It would make no necessary difference
if respondent’s cost of sale or delivery to one, or even more,
favored customers should turn out to be 5% less than the cost of
sale and delivery to competing unfavored customers, i.e., if, as here
found, the 5% discount was given customers irrespective of sav-
ings of cost, that is, by a loose, if not arbitrary, formula invali-
dating the discount as a “due” allowance.

The “formula,” according to respondent’s own policy statement
(CX 84) is:

Definition: A retail store is defined as five or more registered phar-
macies under single .ownership. A chain must have a buying office and a
warehouse, though an individual unit of the chain may be considered either
or both.

Common Ownership Provision Violates “Due Allowance”

93. Suppose five stores qualify except that they are not under
common ownership. Suppose, also, that they have exactly the
same central ordering and delivery system (even including ex-
actly the same kind of warehouse) as five stores under common
chain ownership. Respondent’s 5% discount, under this supposi-
tion, is concededly unavailable to them, even though respondent’s
cost of sale and delivery would presumably be the same for them
as the five stores under common chain ownership. Accordingly, it
would seem that the 5% discount is not a “due allowance” when
made to the chain all of the units of which are under common
ownership. It is true that the record shows that respondent in one
instance ** allowed the 5% discount to a chain not precisely under
common ownership but substantially so; however, this does not
change the result, but merely shows that respondent violated to a
limited extent its own rules or provisions.

94. There is no example in the record of a setup of five drug-
stores denied the 5% discount because not under common owner-
—mﬂien Company, 370 U.S. 460, 468 (19€2)

15 Hermax, in Jacksonville, was a group of six stores, as to each of which an individual
was majority stockholder (Lewitt, TR 1555-57).
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ship.’® But it is reasonable to suppose that if the 5% discount had
been available to five-store setups not under common ownership,
and such availability known in the trade, there would be a fair
number of examples of such setups not under common ownership.

95. It is the examiner’s considered opinion and finding that the
provision requiring common ownership in itself destroys the le-
gality of the 5% discount as “due allowance.” Instead of being a
due allowance reflecting the seller’s differing costs with different
customers, it can readily be an arbitrary allowance, irrespective of
cost. It turns out to be a method which results, in part, in giving
an advantage to a chain of five or more drugstores under common
ownership, having central ordering and delivery, not available to
a group of five independent stores, not under common ownership,
which might be willing to buy centrally with central delivery. It
would seem to be quite anomalous if a provision of the Robinson-
Patman Act which in substantial measure was directed against
chains, could be twisted by such discount terms into favoring
chains,

Lack of Quantity Provision Violates “Due Allowance”

96. Suppose there are four stores which do not qualify since
less than five, although they otherwise would qualify since they
have central ordering and delivery. More importantly, suppose
the purchases of Maalox by these four stores are greater, even far
greater, than those of the favored chain customer having five or
more units. Under this supposed example, respondent’s 5% dis-
count would obviously not be available to the four stores. Indeed,
Griest, the unfavored customer in Wheeling, which even had a
warehouse, so to speak, purchased far more in amount than
Hoge-Davis, the favored five-unit chain (CX 25s; TR 801-02,
337).

97. It is the examiner’s considered opinion and finding that the
absence of an appropriate quantity provision in according the 5%
discount is itself fatal in this case to the possibility of regarding
a discount to chains of five or more units, with central ordering
and delivery, as “due allowance” under § 2(a) of the Act. Without
an appropriate quantity provision, four drugstores, such as
Griest, or an informal group—or even less than four—may pur-
chase, or be willing to purchase, more than five or more, and res-
pondent’s cost of sale and delivery to them may be no greater than

* However, Lubin of Memphis had five stores in each of which he had some substantial
interest, and as to which there was some modicum of central delivery (TR 792-93):
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to the favored chain, and may well be less. As for differing
“methods” of sale or delivery, the alternative specified in § 2(a) to
differing “quantities,” there are no differing methods having any
legal consequence, in the absence of a quantity provision, as will
be demonstrated here later.

Five-Unit Provision Violates “Due Allowance”

98. It may also well be that the provision of the 5% discount
formula requiring the chain to be of five or more units, rather
than a lesser number, in itself is contrary to “due allowance,” as
specified in § 2(a), for the purposes of cost justification. This con-
clusion has some support, at least in the absence of a quantity
provision, in language used in the Chemway ¥ case, affirmed by the
Commission without opinion, to wit:

Also, respondent’s requirements that a retailer purchaser must have three
or more outlets to qualify for the lower price would defeat a cost justification
in situations where purchasers with one or two outlets ordered for delivery to
a single point, in as high- or higher-volumes orders than purchasers with
three or more outlets.

No “Differing Methods or Quantities”

99. Respondent’s 5% extra discount may be challenged not
only on the ground, as above found by the examiner, that it is not
one which makes only “due allowance,” under the cost proviso of
§.2(a), but because, as complaint counsel strongly urge, it does
not reflect reduced cost resulting from ‘differing methods or -
quantities” within the meaning of the cost proviso.

No “Differing . . . Quantities”

100. The examiner has no difficulty, of course, in agreeing with
complaint counsel as to differing “quantities,” 4.e., that the 5%
discount formula does not reflect reduced cost resulting from dif-
fering quantities. As already fully stated and expounded, the dis-
count formula, by its terms, is applicable irrespective of quanti-
ties sold and delivered. Any excess of quantities purchased by a
chain of five units or more, including most importantly the
amount of such excess, is a matter for speculation as compared
with those of a competing independent purchaser.

101. As aiready pointed out, the competing independent may
purchase more than the chain. The consideration that an aggre-
gate of chains, as a general matter, may purchase more than inde-

17 Matter of Chemway Corporation, 59 F.T.C, 1833, 1338-839 (D. 7815; 1961). Opinion
of Examiner Creel.
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pendent competitors should not change the legal result, reading
the cost proviso in the context of §2(a) as a whole and in the
light of its purposes. This is so, as already stated, even though
cost justification need not be on each competitive situation, de-
spite complaint counsels’ contention to the contrary, and may per-
haps even be on a national basis.

102. The wording in the cost proviso of §2(a) as to differences
resulting from different quantities (or methods) cannot be given
a meaning construing respondent’s 5% discount as a quantity
provision, on some presumption that favored customers purchase
larger quantities, when it is obvious that the 5% discount simply
squelches an independent purchasing in large quantities, or a
group of independents desiring to do so. This is not requiring cost
justification to be on each competitive situation; it is simply re-
quiring that it have requisite relationship to “quantities,” as
specified in the cost proviso.—It is believed that this conclusion
can be reached even without relying on the preceding words
“due allowance,” in the cost proviso, although these words of
course strengthen the conclusion.

103. The very absence of a specific quantity provision in the
discount formula makes it suspect, considering that the cost prov-
iso of §2(a) specifies “quantities” and that the usual method of
justifying differentials is by reason of quantities. Furthermore, it
may be appropriate to note that the cost proviso, as an exception
to the subject matter of §2(a), which is price discrimination,
must, under well-understood rules, be given a strict construction.-

No “Differing Methods” of Any Consequence

104. As to “diﬂ’ering methods,” referred to in the cost proviso
of §2(a), the examiner is inclined to hold, contrary to complaint
counsels’ contentions, that central delivery is a different method
of delivery than unit delivery to purchasers not receiving the 5%
discount, and that this also applies to central ordering as com-
pared with unit ordering. However, the examiner holds that it is
a differing method which of itself is of no consequence in respect
to cost of sale or delivery (or manufacture). In other words, dif-
ferences in such cost would not be necessarily “resulting” from
the different methods. ‘

105. This is so because the method of delivery to one delivery
point for the chains, as compared to different delivery points for
each of one-unit independents, or for each unit of a multi-unit in-
dependent, is in no way tied up, in the discount formula, with



702 FEDERAL TRADE COMMISSION DECISIONS
Initial Decision 69 F.T.C.

quantity. It is even theoretically possible that a one-unit but
vigorous independent would purchase more than a favored but
old-fashioned five-unit competitor. And, as we have seen, a four-
unit firm in Wheeling did purchase far more than the favored
firm; not only that but it did so by central ordering and delivery,
the very method relied on by respondent to justify the extra dis-
count to the favored customer.

106. The method of central delivery, with central ordering, to
a chain of five or more units is of no consequence and is not mean-
ingful because there is no quantity provision in the 5% discount
terms which would give the method the requisite cost effect.

107. Thus, all the reasons heretofore advanced in respect to ab-
sence of differing quantities, i.e., invalidating the 5% discount
terms for failure to contain any provisions as to quantity, apply
equally to these so-called differing methods, i.e., central ordering
from and central delivery to favored chains.

108. The examiner’s reasoning as to the inadequacy of the
claimed different methods of sale and delivery is again without
reference to the construction heretofore made by him of the
words “due allowance,” as used in the cost proviso, although
there is a supporting connection between the two.

Conclusion as to 5% Discount Terms

109. Thus, summarizing the reasoning herein, both as to al-
leged differing quantities (not mentioned in the discount for-
mula), and as to the alleged differing methods (dependent cost-
wise on unstated quantities), as well as the prior conclusion as to
the meaning of “due allowance,” the following may be stated :

110. First, respondent’s 5% discount plan is, on its face, merely
a system for giving the extra discount to chain stores with cen-
tral ordering and delivery on the assumption that in the aggre-
gate, or generally, they will purchase greater amounts than the
competing independents, thus reducing cost of sale and delivery.

111. Second, and more importantly, said discount plan contains
no standards or scales of amounts whatever, and rides roughshod
over the possibility that some independents may purchase greater
amounts than competing chains, yet be disqualified despite will-
ingness to abide by central ordering and delivery.

112. In the Borden case, supra, the Supreme Court, speaking to
be sure, of the cost justification study in that case, rather than
any discount formula as such, stated (pp. 469-70).28

18 See also pp. 470-71 as to lumping together disparate independents.
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However, such a grouping for cost justification purposes, composed as it is of
some independents having volumes comparable to, and in some cases larger
than, that of the chain stores, created artificial disparities between the larger
independents and the chain stores. It is like averaging one horse and one rab-

bit. )
It cited Champion Spark Plug Co., 50 F.T.C. 30, 43 (1953).

113. Although the Supreme Court was indeed speaking of a
cost study it does seem to this examiner that its primary concern
was not with cost studies as such, but with the principles and
standards of cost justification in connection with price discrimi-
nation generally. This concern, at least, is also applicable to a
questionable discount formula—even though the Borden case is,
of course, no direct authority on a discount formula or its possi-
bly invalidating effect on a cost study seeking to justify it.

114. The examiner accordingly holds that the extra
5% discount is neither “due allowance” nor does it embrace “dif-
fering methods or quantities” within the meaning of the cost
proviso of §2(a) of the Robinson-Patman Act.

This disposes of respondent’s cost defense without considering

the actual cost study submitted by respondent to substantiate this
defense.

Discontinuance
No Bar to Order

115. Respondent’s discontinuance of the 5% extra discount is
no bar to an appropriate order herein. The discontinuance was
only after the Commission’s hand was already on its shoulder.
Moreover, it had always kept the existence of the 5% discount
close to its chest; unfavored customers were told nothing about it

except, perhaps, four-unit independents about to qualify as five-
unit favored customers.

1961 Order and Questionnaire

116. On August 8, 1961, respondent was served (CX 189) with
a Special Report Order, and Questionnaire, addressed to drug
manufacturers and sellers (CX 188a-g). The preamble (CX
188a) stated the purpose was:

to determine if any such companies are engaged in violation of Section 2 of
the amended Clayton Act or Section 5 of the Federal Trade Commission Act.

117. Part VIII of the Questionnaire (CX 188d-e) requested,
among other things:
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3. All classifications and categories for pricing purposes, such as, but not
limited to the following:

(a) independent druggists
(b) chain stores

* * * * * L *

4. According to customer classification or category, the price, type of dis-
count (including quantity and annual volume), and rate of amount of dis-
count granted to each classification or category.

118. However, this request was limited by VIII “to each pre-
scription and drug product listed under V”’; and V (incorporating
IV) is limited to such as “contain any of the following : antibiot-
ics, barbiturates, tranquilizers, hormones, antihistamines, vita-
mins, narcotics and sulfonamides.” Respondent claims that it did
not regard this as referring to Maalox because it was not a “leg-
end prescription drug” (Rorer, TR 1977:11). It submitted its res-
ponse to the questionnaire accordingly. Apparently, it heard noth-
ing further from the Commission until May of the following year.

119. The examiner is not prepared to hold that this incident
constitutes an example of the Commission’s having its hand on.
respondent’s shoulder. However, he does believe that it shows
that the Commission was already breathing down the respon-
dent’s back, if not over its chest, to which it was holding so
closely the existence of the extra 5% discount, as will be shown
here later. How could it have failed to get at least a strong hint
—in view of the express references to “independent druggists,”
“chain stores,” and “customer classification or category’—that
the Commission was actively moving into practices exactly like
its own?

1962 Investigation and Visit to Respondent

120. On May 31, 1962, Mr. Gregory, a young Commission field
office attorney, called at respondent’s office and spoke to Mr. Ger-
ald F. Rorer, the then president (TR 2285). This was in the
course of a Commission investigation. He testified as to this in
part as follows (TR 2285-86) :

A. Well, initially I summarized the nature of the investigation, advised
that on the basis of the reports that had been submitted in response to an
interrogatory under section 6 of the Federal Trade Commission that there
was reason to believe that certain of their practices with regard to various
types of discounts might be in violation of the Robinson-Patman Act and ad-
vised as a result an investigation had been requested to determine various
things about these discounts * * *. (Emphasis ours.)
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Mr. Gregory requested access to documents and records, and per-
mission to interview certain officials. Mr. Rorer put off his answer
until the following day (TR 2286).

121. On the following day, June 1, 1962, Mr. Gregory called
again and Mr. Rorer was with two attorneys (TR 2286:22). Mr.
Gregory’s request for access to documents and records, and for
permission to interview officials, was denied (TR 2287). They
took the position that if the request for the information and docu-
ments were made in writing they would consider it (TR 2288).
Mr. Gregory subsequently prepared a four-page letter accord-
ingly, and mailed it to respondent. Materials responsive to the let-
ter were sent to him by the respondent by the end of the summer.

122. No further request for information or access was received
by respondent from Mr. Gregory or the Commission (Gregory,
TR 2285-87, 2338-41, 2346-50; Rorer, TR 1995-2002, 1978-79,
1982-83). Nor did Mr. Gregory, or anybody else in the Commis-
sion, advise of any staff reaction, to the response, to the effect
that respondent was in violation. Similarly, at least until March
1963, respondent did not indicate in any way the possibility of
any violation on its part that it was willing to discuss or adjust
(Gregory, TR 2289-90, 2351).

123. It is the examiner’s holding that this incident is a clear
example of one where the Commission had already put its hand
on respondent’s shoulder. However naive respondent may have
been in this earlier period, as is contended in the memorandum
submitted in its behalf—even to the extent of not understanding
the price discrimination implications of the 1961 Order and Ques-
tionnaire, in at least potential reference to itself—it can hardly
be inferred, on the evidence in this case, that it did not under-
stand that Mr. Gregory’s 1962 request and letter were directed to
its own extra 5% price practice.

Discontinuance March 1968—Not Disputed

124. Respondent discontinued its 5% extra discount by letters
dated March 15, 1963, effective March 18, 1963 (Rorer, TR
1971-72; 1980—Newhart, TR 186, 273; RX 646). Complaint
counsel expressly state in their legal argument (p. 99, Proposed
Findings) : “There is no dispute as to the discontinuance,” al-
though, it is true, the complaint alleges in effect a continuing vio-
lation. Respondent mailed identical letters to all of their custom-
ers, favored and unfavored, on March 15, 1963, as aforestated,
which was a Friday, so as to reach them after the week-end. The
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letters (RX 646) eliminated the discount and the objectionable
categories of customers. The Commission was simultaneously ad-
vised. (See Rorer, TR 1981; RX 641.)

125. Respondent claims that the discontinuance was sua sponte
and something done in the normal course of corporate affairs. It
particularly attributes the discontinuance to the taking on of new
counsel. First, on or about Labor Day 1962, it took on, as house
counsel, Allen G. Kirk, II, former assistant dean of the Univer-
sity of Pennsylvania Law School. Second, on Mr. Kirk’s sugges-
tion, respondent engaged their present counsel. As Mr. Rorer tes-
tified, Kirk “thought our price structure should be examined by
experts and [with Rorer’s assent] he made an engagement to dis-
cuss the facts with Covington and Burling . . . about March 1,
1963.” Mr. Rorer added that the discontinuance letters went out
15 days later on their advice. (See Rorer, TR 1979-80, 1971; RX
646.)

126. The examiner agrees that the actions and recommenda-
tions of respondent’s new counsel were in the best professional
tradition, as contended in respondent’s memorandum. But no
doubt counsel acted not only on the basis of the extra 5% dis-
count itself but, at least in substantial measure, in the light of the
Commission’s approaches to respondent, both in 1961 and 1962. It
may very well be, therefore, much more than normal corporate
procedure that Washington counsel recommended and brought
about discontinuance within 15 days. The facts were the same be-
fore new counsel came on the scene, and, in the examiner’s opin-
ion, it would be anomalous if respondent could claim exoneration
from an order here merely because it retained new and highly
professional lawyers. If the Commission’s hand was near, and
then on respondent’s shoulder, as the hearing examiner has
found, the respondent knew, or should have known it without ad-
vice of counsel. The two-price system was respondent’s own, and,
very importantly, as will now be developed, respondent was quite
careful to keep it from general public knowledge.

Concealment of Discount

127. The evidence shows that the extra 5% discount was some-
thing generally known about only by favored customers, not by
unfavored customers. The most that the evidence possibly shows
as to knowledge by unfavored customers is that an otherwise un-
favored customer, with only four units and about to expand to
five, might be advised, by a Rorer salesman assigned to it, of



WILLIAM H. RORER, INC. 707
667 Initial Decision

the 5% extra discount (Stanley, TR 1926-27; Newhart, TR 201,
251). It is doubtful if it shows even that much (see Findings 129,
130-31, infra).

128. Rorer’s witness Stanley was questioned by respondent in
an obvious effort to show wider publicizing, but without success.
Cross-examination made clear a picture of minimum publicity.
The examiner well remembers Stanley’s testifying, and regards
him as a witness quite reluctant and uncomfortable about having
to give answers which indicated restricted publicity of the dis-
count, although that is exactly what he did.

129. Mr. Newhart, respondent’s vice president of sales, testified
at the very commencement of the hearing (TR 200:22) :

Q. Mr. Newhart, are the independent retailers, or were the independent re-
tailers in 1962 made aware of the chain store discount?
A. No.

Mr. Rorer himself testified (TR 1986:9) as to why the discount
was not publicized, in 1955

It did not occur to us to publicize it.

130. Actually neither Mr. Rorer’s nor Mr. Newhart’s testimony
supports even the conclusion that otherwise gualified multi-unit
concerns likely to become five-unit concerns were advised of the
discount. The conclusion is definitely negated by some of the other
testimony. Rogers (Jacksonville, five stores) opened his fifth
store in June of 1962, and although he took central delivery be-
fore and after, he was not informed of the discount and therefore
did not ask for it (TR 1719-20, 1738-34). Lubin (Memphis, five
stores) was in a similar situation (TR 794, 802), although he did
not fully own each of his five stores.

Respondent omitted any mention of the favored discounts in
published price lists (Rorer, TR 1985). Sales representatives
were advised orally of respondent’s pricing policy to favored
chains during orientation or refresher training courses; no writ-
ten instructions were issued to them to solicit chain store ac-
counts (Newhart, TR 249:8; 250).

131. Mr. Stanley testified as follows (TR 1929:17-19) :

Q. Was there any information available to the public generally about Ror-
er’s discount policy for a five-store chain in 19627
A. I wouldn’t say generally, not on a general basis.

He also testified (TR 1929: 20-22):
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Q. Did you ever tell single store operators that you were giving five-store
chains an additional 5% discount?

A, Well, I would without hesitation, if they asked me.

He further testified (TR 1926:20-23) :

Q. Did you advise Mr. Taylor [Rogers, Jacksonville] whether your com-
pany had a more favorable price far five-store qualifying chains?

A. Not that I recall since he was a four-store operation at that time.

Mr. Stanley also testified (TR 1931:18-22) : '

Q. Well, how do the stores know about the 5% discount?

A. Well, I think, as I said, in my previous testimony as soon as a store
would open, the fifth store, the account—I mean an account of mine would
open the fifth store, I would, of course inform him of this.

The last two excerpts from Mr. Stanley’s testimony, it will be
noted, cast doubt on the existence of any policy at all to advise
unfavored customers of the 5% discount, irrespective of their im-
mediate potentiality as favored customers. On the other hand, it
is clear that sales representatives were instructed to be alert to
the eligibility of their accounts for reclassification as chain cus-
tomers (Stanley, TR 1926, 27; Newhart, TR 201, 251).

Other Factors

132. Mr. Rorer and Mr. Newhart testified that the 5% extra
discount was started with a good-faith purpose of compensating
chains for warehousing and distribution services on the same
basis as wholesalers were compensated (Newhart, TR 192,
264-65, 275; Rorer, TR 1976, 2002, 2004, 2006). The examiner
respects this testimony and can understand the genuineness of
such a purpose and motivation—even though, irrespective of pur-
pose, a seller should be presumed to know the law, at least to the
extent that it can engage in price discrimination or price differ-
ences between chains and independent stores only at considerable
risk of violating the law.

However, it is the examiner’s opinion that any innocence of res-
pondent in entering into the 5% discount practice is dimmed, for
the purposes of its discontinuance defense, by reason of the fact
that it was not publicized. Whatever the motivation for not publi-
cizing it, the fact that it was not generally made known tends to
place the discount in the “under the counter” category. If this dis-
count had been sufficiently well publicized it seems guite probable
that complaints from independents, and possible earlier interven-
tion of the Commission, would have brought about discontinua-
tion at a much earlier date.

133. It is also true that respondent has never before been sub-
jected to any government proceeding with respect to any pricing
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or antitrust matter (Rorer, TR 1976-80). Moreover, respondent,
through its officers, has given assurances that its discount system
will not be re-established (Rorer, TR 1973, 1999, 2006-07; New-
hart, TR 273), and there is much to suggest that it would not be
practical to do so even if respondent so desired (Rorer, TR
1973-74). However, in the examiner’s opinion, these factors, and
others cited by respondent, do not warrant the withholding of an
order in this case directed against respondent, 7.e., when consid-
ered in the light of a belated discontinuance, the failure to publi-
cize the existence of a discount, and the chain discount formula’s
inherent discrimination.

134. Basically, the determination as to whether the public in-
terest requires the issuance of an order in cases of discontinuance
lies in the sound discretion of the Commission. Marlene’s, Inc. v.
Federal Trade Commission, 216 F. 2d 556, 559-60 (Tth Cir.
1954). This discretion will be exercised in view of all the facts
and circumstances surrounding the alleged discontinuance. Eu-
gene Deitzgen Co. v. Federal Trade Commission, 142 F. 2d 321,
330-31 (7th Cir. 1944), a case cited herein by both sides.—Dis-
continuance of an illegal practice only after the Commission’s
hand is already on the respondent’s shoulder furnishes no basis
for dismissal of the case. Matter of Bakers of Washington, Ine.,
F.T.C. Docket 8309, Comm. Op. (December 3, 1964), page 13, n. 26
[66 F.T.C. 1222, 1232], citing Coro, Inc. v. Federal Trade Commis-
sion, 338 F. 2d 149 (1st Cir. 1964).

Note on Proposed Findings

135. The findings of fact herein are those contained in this de-
cision. Proposed findings of fact not found herein are rejected.
Rejection of a proposed finding does not mean that the proposed
fact has not been proved. A large number of them are rejected
because the examiner has not deemed them sufficiently relevant to
the low markup level of competition determined by him to be con-
trolling, and also because the cost study as such has not been con—
sidered in arriving at this decision.

136. However, particularly since this decision is unfavorable to
respondent, it may be only fair to state that respondent’s Pro-
posed Findings (eliminating the cost study findings, since not
passed on) are on the whole very reliable as a factual presenta-
tion, excluding obvious argumentive material and conclusions.
The examiner has found very useful the tables on pages 21-47
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thereof, tabulating in chronological order, for each trade area,
the advertised prices of various customers; thus succinctly sum-
marizing the prices advertised by them as shown in twelve bound
exhibit volumes of the advertisements themselves.

Undisposed of Motions

137. Any motions herein not heretofore disposed of are dis-
posed of in result consistently with this decision.

CONCLUSIONS OF LAW

1. The Federal Trade Commission has jurisdiction of the res-
pondent William H. Rorer, Inc., and the subject matter of this
proceeding.

2. The complaint herein states a cause of action under Section
2(a) of the Clayton Act, as amended, and this proceeding is in the
public interest.

3. Respondent in the course and conduct of its business in com-
merce has discriminated in price between different purchasers of
its prescription and non-prescription pharmaceutical products of
like grade and quality in violation of subsection (a) of Section 2
of the Clayton Act, as amended by the Robinson-Patman Act.

4. Respondent’s discrimination in price between different pur-
chasers of its products did not make only due allowance for dif-
ferences in the cost of manufacture, sale, or delivery resulting
from the differing methods or quantities in which such commodi-
ties were to such purchasers sold or delivered.

Scope of Order

Complaint counsel submit a proposed broad order patterned on
pertinent wording in $§2(a) itself. The examiner believes that
such an order might be justified, particularly in view of respon-
dent’s concealment, over the years, of the discriminatory pricing
from unfavored customers. This would be largely on the theory
that having systematically concealed in respect to one type of dis-
crimination, here a special discount based on chain store classifi-
cation, respondent might in the future conceal or fail to publicize
in respect to a different type of diserimination. The examiner,
however, is not prepared to issue, on this basis, an order as broad
as the one proposed by complaint counsel. He prefers to take care
of the concealment or publicity feature by tailoring in some way
the order issued.

The respondent proposes a narrow order, in effect enjoining
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“any price or discount policy based upon a classification of its cus-
tomers into chain stores or independent stores” (quotation from
Solicitor General’s Brief, p. 50, in the Borden case, supra, propos-
ing that type of order). The examiner is disposed to issue such an
order, provided that it can be tailored by adding a provision as to
concealment or lack of publicity.

To accomplish his purpose, the examiner issues herein a dual
order.

The first part of the order issued herein incorporates respon-
dent’s proposal, limited to a price or discount policy based on clas-
sifying custemers into chains and independent stores.

The second and supplemental part of the examiner’s order in-
corporates complaint counsels’ proposal directed against all price
discriminations-—but with a proviso, to wit:

unless adequately and regularly publicizing to all customers that prices to
some are higher than to others, together with reasons and details of the price
difference or discounts.

It is the examiner’s opinion that inasmuch as the facts here
warrant an order without such a proviso, as heretofore stated,
and inasmuch as the proviso is altogether reasonable as well as
carefully tailored to corporate respondent’s past pattern of non-
publicity closely related to its violation, this supplemental provi-
sion of the order is justifiable and lawful. Such a provision, di-
rected against conduct not in itself violating the law, such as not
publicizing price differences or discounts, has support, at least in
language used by the Supreme Court in Ruberoid Co. v. Federal
Trade Commission, 343 U.S. 470, 473 (1952), the case primarily
relied on by complaint counsel to sustain their proposed broad
order. The Supreme Court said:

If the Commission is to attain the objectives Congress envisioned * * * it
must be allowed effectively to close all roads to the prohibited goal, so that its
order may not be bi-passed with impunity. * * * Congress placed the pri-
mary responsibility for fashioning such orders upon the Commission, and Con-
gress expected the Commission to exercise a special competence in formulat-
ing remedies to deal with problems in the general sphere of competitive prac-
tices.

In quoting from this case, it is stated in Rowe, Price Discrimina-
tion Under The Robinson-Patman Act, 1962, p. 507:

In principle, the Court sanctioned a wide latitude for the FTC not only to
scotch violations but also to block easy evasion.

In not issuing an order exactly as proposed by complaint coun-
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sel, the examiner has been influenced by the following cases,
among others: Federal Trade Commission v. Broch and Co., 368
U.S. 360, 367, 368 (1962); Matter of Transogram Co., Inc., F.T.C.
Docket 7978 (September 19, 1962) [61 F.T.C. 629] ; Swanee Paper
Corp. v. Federal Trade Commission, 291 F. 2d 833, 838 (2d Cir.
1961).

ORDER

It is ordered, That respondent William H. Rorer, Inc., a corpo-
ration, and its officers, repiresentatives, agents, and employees, di-
rectly, indirectly, or through any corporate or other device, in or -
in connection with the sale of prescription and nonprescription
pharmaceutical products in commerce, as “commerce” is defined in
the amended Clayton Act, do forthwith cease and desist from dis-
criminating, directly or indirectly, in the price of such products
of like grade and quality by:

(1) classifying retail chain drugstore customers in a dif-
ferent pricing classification from other retail drugstore cus-
tomers which in fact compete with retail chain drugstore
customers in the resale and distribution of respondent’s prod-
ucts.

(2) selling to some purchasers at prices higher than the
price charged to any other purchaser who, in fact, competes
in the resale and distribution of respondent’s products with
the purchaser paying the higher price—unless adequately
and regularly publicizing to all customers that prices to some
are higher than to others, together with reasons and details
of the price differences or discounts.

Addendum to Initial Decision*
THE SIX AREAS

Inasmuch as the examiner finds competitive injury on the basis
of potential loss of sales by low markup unfavored customers as
against competing low markup favored customers, it has seemed
unnecessary, except occasionally, to make definite findings as to
competing customers in each of the six selected trade areas. How-

Note on Addendum to Initial Decision, immediately following: 1963 prices are included in
the Addendum so as to make the picture more complete. However, the examiner is not
convinced by respondent’s argument that if a favored customer did not increase its price
after March 1963, when the 5¢, discount was discontinued, this proves that the discount
had no effect on resale prices after all. Other factors must be considered (Enloe, TR 728,
784; Hyken, TR 1404-05; Fine, TR 598; see also Hyken TR 1349-50; 1380).

*This is non-confidential, as distinguished from the confidential Appendix, to Proposed
Findings, submitted by counsel on each side.
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ever, by way of supplementary findings, a thumbnail sketch will
now be given as to competition in each area.

Wheeling, West Virginia

The one favored customer was Hoge-Davis, with five or six
units. It sold Maalox at $1.49, so-called list. It did not advertise
(Runner, TR 369). It is an old concern, now run by a 90-year-old
descendant on old-fashioned methods (TR 380-83). Since this
concern, the only favored customer in Wheeling, did not sell at
low markup, the examiner has rejected Wheeling as a trade area
in which competitive injury has been specifically proved.

The unfavored customer, for our purposes, was Griest (witness,
Runner), with four stores (Runner, TR 295-96), and its own
“warehouse,” as an adjunct to one store (Runner, TR 301-02,
337). Griest generally advertised Maalox in 1962 at $1.09 (Run-
ner, TR 299-300, 352; RX 422, 428). But it also advertised the
product at 99¢, even as early as October 1961 (RX 419), and in
1963 it advertised it at 99¢ and sometimes even 86¢ (RX
444-45), less than cost to it. This it did when engaged in meeting
the prices (Runner, TR 299-300, 308, 316, 319) of Walgreen’s,
which cannot be classified as a favored customer in the Wheeling
area. Griest purchased five times as much as Hoge-Davis, from
respondent (CX 25s).

Walgreen’s had one unit in the Wheeling area (CX 187, p. 14),
and although a member of a large chain, the only proof is that
Walgreen’s in Wheeling purchased its requirements directly from
respondent as an unfavored customer. Like Griest, it was a strong
advertiser. The evidence seems unclear as to its advertising price
for Maalox in 1962, but it may have been $1.09, the same as
Griest. There is definite proof that in 1963 it was advertising at
99¢ (RX 425, 429, 430).

Louisville, Kentucky

The only favored customer, for our purposes, was Taylor (wit-
ness, Howard), a chain with 26 stores and a warehouse (TR 493).
It regularly advertised Maalox for 98¢. It has never advertised
for less (TR 493-95, 502, 515). ,

To be sure, there was another favored customer, Jones (wit-
ness, Howard), a chain with six stores. But Jones charged $1.49
for Maalox (TR 663). It did not go below this price and did not
advertise (Fine, TR 572); it seeks to create a ‘“professional
image,” as a “prescription operation” (Howard, TR 491, 527).
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Jones is therefore not considered in this decision for the purpose
of specifically proving competitive effect.

Ock Drug, ete. (witness, Fine) was an unfavored customer,
with four stores—as well as, it should be noted, central ordering
and delivery (TR 563). Oak was, already in 1961, regularly ad-
vertising Maalox at 97¢ (RX 179, 180, 182-84), beating the fa-
vored Taylor by 1¢. In 1968 it was frequently advertising Maalox
at 89¢ (RX 284, 287, 300, 305), and at least once at 79¢ (RX
294), way below the 90¢ cost. These low prices were, most likely,
for the purpose of meeting or beating Walgreen’s.

Walgreen’s had nine units in the Louisville area (CX 187, p.
13). However, the only proof of receipt of Maalox by Walgreen’s
in Louisville consists of sales directly from respondent Rorer, and
at the unfavored rate (RX 619-83). Whatever connection Wal-
green’s in Louisville may have with the Walgreen chain as a
whole, insofar as purchases of Maalox were made as a favored
customer by the chain at large, it cannot be categorized as a fa-
vored customer, on the proof here. However, it may be noted that
Walgreen’s in Louisville advertised Maalox in 1962 (RX 241, 244,
271) at 97¢, and that in 1968 it frequently advertised it at 83¢
(RX 291, 303, 329, 340).

Shively Drugs (witness, Kupper) was an unfavored customer
in the surburbs, having one store. Apparently it sold Maalox for
98¢ (TR 608-09) and did not go below this price. It did no adver-
tising (TR 605). It was a modern store with a lunch counter and
fountain as a drawing card. As a business venture it got along
quite well (TR 618, 621).

Rouben’s Pharmacies (witness Rouben) also was an unfavored
customer, with two or three stores. It also sold at 98¢. It got
along very well (TR 655) and in a rough way is comparable to
Shively Drugs. A service image was more important than price
(TR 660-61).

Memphis, Tennessee

The chief favored customer was Walgreen’s (witness, Noto),
with (TR 1778, 1798) eight stores, one downtown, and having a
warehouse adjacent to one store (TR 1782). It was also serviced
by Walgreen’s warehouse in Dallas, Texas (TR 1781-83). Its fa-
vored status in this area is undisputed. In this area it was assum-
ing a discount image already in 1961 (Noto, TR 1792). In 1962 it
advertised at 99¢ and 98¢ (RX 875, 377, 379). In 1963 it contin-
ued to advertise at 99¢ and 98¢, but also advertised at such prices
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as 83¢ (RX 413-18), 87¢ and 89¢ (RX 406-08); these lower
prices were most likely to be limited specials.

There was another favored customer, Pantaze-Plough (wit-
nesses, Sievers and Taylor), with six stores, all downtown, and a
small “warehouse” in the basement of one of the stores (TR
741-43, 746, 766). In 1962 it sold Maalox at an everyday price of
$1.49 (TR 749, 756-58, 767; CX 113a, 114a). However, it might
also advertise it at 93¢ (late 1962), say, as a special (CX 380,
882, 402), and frequently did so in 1963 (RX 380, 382, 404, 405).

One unfavored customer consisted of a group of five stores, in
each of which a Mr. Lubin had some substantial interest, and as
to which there was at least some modicum of central delivery
(TR 792-98). None of Mr. Lubin’s stores seem to have gotten into
low markup selling of Maalox. His Whiteway store sold Maalox
at $1.49 (TR 795, 845). The other stores each fixed their own
prices fairly independently, but a reduced $1.29 price (TR 795) at
one store, in 1963, may be typical of non-low markups in other
than the Whiteway store. Mr. Lubin’s stores were also quite prof-
itable. The stores had different names and there was no common
advertising (TR 810, 819). Their non-low markup policy as to
Maalox excludes them from any basic consideration on the issue
of competitive injury.

Lillard was an unfavored customer having two stores (TR
859) . By the end of 1962 the Georgian Hills store, which had been
adhering to $1.49, was regularly selling Maalox at 99¢ (TR
863:15), and occasionally it advertised it as a special at 88¢ (TR
863:17). At the Lillard Pharmacy store, the regular price of
$1.49 was maintained, but with specials at $1.29, 99¢ and 88¢
(Lillard, TR 863, 885, 892-93). Respondent contends that Lillard
reduced the price to 88¢ simply to create a price image. But on
cross-examination Mr. Lillard testified (TR 867:15) :

Q. Why did you offer it for sale at 88¢. )

. A. To meet competition and create a price image. (Our emphasis.)

He did testify that people might be willing to pay him 98¢ even
though they might get it at Walgreen’s at 88¢, but that was “par-
tially because of convenience” (TR 896:6), and also because a
customer could not know, all the time, whether Walgreen's 88¢
special was in effect (TR 896:2).

Atlanta, Georgia

Jacobs (witnesses, Luther and Hilley) was one of the two fa-
vored customers (CX 25i-j), having 16 or 17 stores in the area
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(see Hilley, TR 1089) —only one downtown, the rest elsewhere in-
cluding suburbs (Luther, TR 1053, 1064), and having its own
warehouse (TR 1057; see also 1067). Jacobs advertised Maalox in
1962 at 84¢ (CX 146) and 87¢ (CX 147-48)—i.e., as specials
(Luther, TR 1063-64), its regular price being referred to in the
advertisements as $1.49.

Reed’s (witness, Blumenthal) was a favored customer, having
five stores (TR 1160; CX 151) and a warehouse (TR 1167). Even
as early as January 1962 it advertised specials of 94¢ (RX
42-43). It also advertised at 94¢ throughout 1962 (RX 46-61,
and others), as well as in 1963 (RX 112, 141, 145, 148, 149, etc.).
Reed’s everyday price in 1962 is stated to have been ‘“probably”
$1.29 (Blumenthal, TR 1170:2).

Walgreen’s looms up in the Atlanta area too, and so far as the
sales proof is concerned, it got its Maalox simply as an unfavored
customer, although having six stores (CX 187, p. 13). Walgreen’s
is ranked with Jacobs and Reed’s as major competition in Atlanta
(TR 1288, 1313, 1165, 1056). In 1962 it advertised Maalox at
$1.29 (RX 64, 65) and 87¢ (RX 60, 70).

Harry’s Cutrate (witness Lefkoff) was an unfavored cus-
tomer, having one store. Its owner testified that he thought its
price of Maalox in 1962 ‘“would have been 99¢, $1.09 or $1.19, and
then also on a competitive basis,” which he describes as follows
(TR 1238:4) :

If they—if anybody would say that they could get this price or that price,
this product at another place for less money then we would meet this price.

He mentioned “89¢; 94¢; 99¢” (TR 1238:21), as prices adver-
tised by Jacobs in 1962. The concern tries by various devices, in-
cluding non-special discounts, to create a discount image (TR
1257-59, 1262). It advertises. Asked if its “sales volume has been
increasing,” its owner answered: “It has.” (TR 1271:8, 9)

Ward’s (witness, Cohen) was an unfavored customer, with one
store. It has tiny space but large volume, which is increasing
(Cohen, TR 1323:4-6). As to 1962 prices, its owner testified
(Cohen, TR 1288:8) :

Our price on Maalox, much to our sorrow, was 98¢. Always—that is until
a customer comes in and shows us and tells us it is advertised and they can
buy it for 79, 89, or 83, and then we meet that. We have to in order to keep
the customer.

Ward’s does not advertise (TR 1285:20; see 1288:13-16;
1326-27). It regards its immediate competitors as Reed’s, Jacobs,
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Walgreen’s, all within a radius of eight blocks of its store, down-
town (TR 1283:11).

Rome, Georgia

Enloe was the favored customer, with six stores (Enloe, TR
685, 718), spread over the city, and with an office and warehouse
in a separate building (TR 689, 691, 714, 718). Its regular price
for Maalox was $1.49 (Enloe, TR 695). However, it constantly
advertised Maalox in 1962 (commencing 1961) at 99¢, as a
week-end special (RX 346, 348, 353; CX 159, 161, 162), also at
97¢ (CX 156, 157), and 92¢ (CX 158). See also the testimony
(Enloe, TR 695). This pattern was continued in 1963 (RX 356,
857; RX 362, at 93¢). Competition was city-wide (Enloe, TR 680,
690).

Three unfavored customers, i.e., Henson (TR 1208), Ingram
(TR 933) and Tilly (TR 961), each with one store, sold Maalox at
$1.49, Ingram perhaps slightly higher. These three concerns are
examples of high markup retail drug businesses. Henson had no
regular pharmacist but himself (TR 1208); perhaps 25% of his
business was by delivery, and 50% of his sales on charge ac-
counts, incidentally with 2.8% credit losses on gross sales (TR
1217, 1219-20, 1209 ; CX 228e); he did not try to meet advertised
prices for Maalox; he received “very few, if any” complaints
about his price (TR 1204-05). Ingram, that is, Arrington-Ingram
Drug, had a store on the main street, as well as during the day a
little prescription shop in a clinic, “almost another cash register
really” (TR 926, 931). Ingram also delivered purchases and
maintained charge accounts (TR 944-45). Tilly was a profes-
sional pharmacy and prescription shop owned by two brothers,
both pharmacists, who also operated in the rear a surgical supply
company (TR 957-58, 976-77, 969, 972, 962, 1011) ; Tilly delivers
and has charge accounts amounting to 50% of business volume
(TR 973, 975). Inasmuch as the three concerns are not in the low
markup level in any respect, they are not examples here of in-
jured competitors.

However, there is proof of at least one unfavored customer
which was more flexible in price, namely, Keith-Walgreen (wit-
ness, Keith), with one store (plus two in Greenwood, S.C., TR
1089). Its regular price of Maalox was, to be sure, $1.49. How-
ever, at different intervals, in 1962, its price was “as low as 98¢”
(Keith, TR 1031:19, 22). Moreover, in 1963 advertisements show
its price at 98¢, also (RX 858-64). Mr. Keith, who has been a
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Rorer stockholder (TR 1045-46), and whose store operates as an
agency for Walgreen’s (TR 1037), testified that he never noticed
the price cutting of Enloe (TR 1032), but the examiner regards
this as a lapse of memory.

Walgreen’s itself had no outlets in Rome.

Jacksonville, Florida -

Respondent had four favored customers in Jacksonville, of
which one, Hermax, is relatively unimportant here since it sold
Maalox at $1.49, with only customer-to-customer exceptions.

The three truly competitive favored customers—Pic n’ Save,
Liggett-Rexall, and Walgreen’s—sold substantially below $1.49
regularly, and advertised about once a month low-price specials,
which might include Maalox, at a price something like 93¢, more
or less.

Liggett-Rexall (witness, Rach) had six stores (TR 1448, 1478).
It had a warehouse and there was also the Atlanta warehouse
serving it and over 50 other Liggett-Rexall stores (TR 1451-52;
1484). It had a regular price of $1.19 and might advertise at 99¢
and as low as 93¢. It already advertised at 99¢ as early as 1961
(RX 467). In 1962 it advertised at 92¢ and 93¢ (RX 477, 480,
484, 486, 490, 499, 500), and 89¢ (RX 498, 507, 511). In 1963 it
continued at 89¢ and 87¢ (RX 519, 521, 524, 527, 534, 540, 541,
544, 545),

Pic n’ Save (National Drug, witness, Hyken) had six stores,
with a warehouse, also serving independents but only to a very
small extent (TR 1337-39; 1364). It had a regular price of 99¢ to
$1.19 (TR 1848), with variations from store to store, and it also
advertised at 93¢, sometimes at 87¢.—It already advertised at
99¢ throughout 1961 (RX 460, 463, 470-73). In 1962 it adver-
tised at 93¢ (RX 479, 482, 483, 485, 487, 489, 494-95) and 87¢
(RX 509). The 87¢ price continued in 1963 (RX 512, 518, 515,
517, 518).

Walgreen’s (witness, Lankford), although having only four
stores (TR 529; CX 187, p. 13) in the area, was treated as a fa-
vored customer; the stores were served by a company warehouse,
supplying company stores in the Southeastern United States (TR
1551). The witness from that company thought it advertised at
87¢ (TR 1534), and advertisements in evidence show 92¢ to 99¢.
—Walgreen’s already advertised at 99¢ throughout 1961 (RX
459, 461, 465, 469, 475-76). In 1962, according to the advertise-
ments, it advertised at 98¢ -and 99¢ (RX 478, 481, 488, 491, 493,
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501-02), and sometimes at 92¢ or 93¢ (RX 492, 497). In 1963 it
advertised at 86¢ or 87¢ (RX 514, 523, 528, 532, 535, 539, 543),
and even 83¢ (RX 546, 550, 553).

Hermax (witness, Lewitt) had six stores, each under a differ-
ent name, Mr. Lewitt being majority stockholder of each. Hermax
had a warehouse which served the six stores (TR 1557-58) and
also served some independents, but to a very small extent (TR
1561). As already stated, Hermax sold at $1.49 (TR 1561), but
did meet prices competitively if called to its attention by custom-
ers (TR 1559, 62). Most of the stores were neighborhood, ethical—
type stores, relying on an image of service (Lewitt, TR 1559).

* * M * * * *

Atkinson’s, an unfavored customer, had four stores. Atkinson’s
had a policy of meeting advertised specials (TR 1610-11), and
cultivated a discount image (TR 1614). It also advertised its own
advertised specials (TR 1610-18). In 1962 its prices varied from
87¢ to $1.49.—The advertisements in evidence show it selling at
99¢ even in 1961 (RX 458, 464, 468, 474), and on occasion at 96¢
(RX 462) and 89¢ (RX 467). In 1962, commencing September,
the advertisements showed 94¢ (RX 503) and 87¢ (RX 504,
506). In 1963 they showed 69¢ (RX 520, 522, 525, 526, 530, 531),
and 89¢, in December (RX 556).

O’Steen’s, also unfavored, had four stores. O’Steen’s was reluc-
tant to lower the price from $1.49, feeling it had a personalized
service (TR 1664). But Mr. O’Steen testified he thought its price
in 1962 was $1.29 or $1.19 (TR 1664, 1667, 1672-73). The price
was reduced in 1964 to 98¢ (O’Steen, TR 1697:23-4) and even
advertised for awhile, with group stores, at 87¢ (TR 1695, 98).

Allred, unfavored, had one store, modern and downtown (TR
1860, 1870). During most of 1962 it sold Maalox at 99¢, and in
1962 occasionally sold it at 89¢ when so listed in group advertis-
ing (TR 1863, 1874). It watched Walgreen’s prices (TR 1863-64).

Wood’s Pharmacy (Kelly), unfavored, had one store. Its price
in 1962 was $1.49, except that occasionally (TR 1414) it was 99¢
on week-end specials. The concern was interested in the image,
not of a discounter, but of an old-line pharmacy with service (TR
1428).

Attwood and Rogers (witness, Rogers), unfavored, had four
stores, to which a fifth was added (TR 1719). Three were located
in medical buildings and the other two near doctors’ offices (TR
1748-52). Rogers is a past president of the American College of
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Apothecaries, and his stores operated as professional pharmacies
emphasizing prescription drugs and closely related medications
(TR 1719, 1721, 1746-47). The concern seldom advertises, and
when it does it shows no products (TR 1735).—Its price on Maa-
lox was $1.49 with no attempt to meet advertised prices (TR
1734, 86). Incidentally, it had central ordering and delivery.

Halliday’s (witness, Moore), unfavored, had four stores—
Moore being a 60% stockholder (see TR 1817-18, 1829). It did
not carry the sundry merchandise such as found in Pic n’ Save
(TR 1819-20, 1842). Prescription sales were 75-80% of volume;
most of Maalox was sold on prescription (TR 1844) at $1.50 (TR
1825) —Maalox was sold over-the-counter at $1.49 (TR 1825).
Moore testified that “we don’t cut prices” (TR 1826). Inciden-
tally, this concern also had central ordering and delivery (TR
1824, 1827-28, 1838).

NOTE ON WALGREEN’S

In veiw of the fact that Walgreen’s, indubitably a truly large
chain, appears as an unfavored customer in some of the areas, a
summary of its operations, much as proposed by complaint coun-
sel, is in order.

As appears above there were outlets of Walgreen’s in five of
the trade areas, but none in one area, Rome, Ga. The outlets may
be tabulated as follows:

Wheeling, W. Va. 1 outlet (CX 187, p. 14)

Louisville, Ky. 9 outlets (CX 187, p. 13)

Memphis, Tenn. 8 outlets (Noto, TR 1779, CX 187, p. 13)
Atlanta, Ga. 6 outlets (CX 187, p. 13)

Jacksonville, Fla. 4 outlets (Lankford, TR 1529; CX 187, p. 13)
Rome, Ga. 0 outlets

Walgreen’s was, on the proof here, a favored customer only in
Memphis and Jacksonville. The Walgreen outlets in Memphis,
Tenn., and Jacksonville, Fla., were serviced by company ware-
houses which purchased from respondent at the favored chain
discount (CX 133a-1330, CX 118a-118m).

In 1962, Walgreen had 466 stores in 36 States (CX 187, pp.
13-14). There were at least five large company warehouses ser-
vicing stores in various parts of the country, with an undeter-
mined number of smaller or sub-warehouses such as that in Mem-
phis (Noto, TR 1781-83). Distribution of products purchased for
delivery at Walgreen warehouses is not limited to the immediately
surrounding area and the price advantage on shipments of res-
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pondent’s products to Walgreen warehouse was therefore not con-
fined merely to the Jacksonville area, for instance (CX 187, p. 10;
Noto, TR 1782-83). The Jacksonville warehouse services the
Southeastern United States (Lankford, TR 1551). Walgreen’s
extensive warehousing system affords price advantages to its
stores, and the company was a favored purchaser on approxi-
mately 50% of its purchases from respondent in 1962 (CX 187, p.
10; Moyer, TR 2092-94), although only 30% in the above areas
(Moyer, TR 2092).

However, in this connection it must be borne in mind that there
apparently were inter-company “service charges” for merchan-
dise received from a distant warehouse, as illustrated by the
614 % inter-company charge on merchandise transferred to Wal-
green stores in Jacksonville (Lankford, TR 1533). Contrariwise,
this brings up the question whether the percentage warehouse
and delivery cost for Walgreen’s shown by RX 663 in camera is
too large, a subject discussed in the body of the decision, and
brings up various accounting questions pertinent to a national
chain and financial relationships with its area stores, which can-
not be decided on this record.

The Walgreen Company’s discount or low-margin retail opera-
tion (CX 187, p. 10) is characterized by frequent and regular
newspaper price advertising in those trade areas in which Wal-
green has outlets, including five areas involved in this proceeding.
Respondent’s product, Maalox, was often featured in such adver-
tising because of its popularity with consumers and ability to
create traffic (Noto, TR 1798; Lankford, TR 1535; CX 169,
174-77; RX 64, 65, 68, 70, 241, 244, 253, 271, 371, 372, 373,
874877, 879, 478, 481, 488, 491-93, 497, 501-02). Walgreen’s ad-
vertising policy had the effect of intensifying competition be-
tween its stores and other retailer customers of respondent in
said trading areas.

OPINION OF THE COMMISSION
BY JoNES, Commissioner:

This matter is before the Commission on the cross-appeals of
counsel from the initial decision of the hearing examiner. The
Commission issued its complaint in this matter on September 20,
1963, alleging that William H. Rorer, Inc., a manufacturer and
distributor of prescription and nonprescription pharmaceutical
products, granted discriminatory discounts in the sale of certain
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of its products to certain of its chain drugstore customers in vio-
lation of Section 2(a) of the amended Clayton Act. Respondent,
while admitting the existence of the discrimination, asserted that
it did not have the prescribed statutory effects and raised the de-
fenses of discontinuance and cost justification. After full eviden-
tiary hearings the hearing examiner found that respondent’s dis-
crimination violated Section 2(a) in those markets where the fa-
vored customers were selling respondent’s principal product at
“discount” or low markup prices and an appropriate order was
proposed. ‘
1

The evidence of record establishes that respondent, William H.
Rorer, Inc., is a corporation engaged in the manufacture and dis-
tribution of a variety of prescription and nonprescription phar-
maceutical products. Its products are sold in commerce to inde-
pendent retail drugstores, chain retail drugstores, drug wholesal-
ers, hospitals and to physician supply houses. Rorer’s net sales
in 1962 were approximately $20,025,860. Respondent classified its
drug products as “specialties” and “non-specialties,” the principal
difference being that its so-called specialty products are actively
promoted by respondent. These specialty products account for in
excess of 95% of respondent’s annual sales. Respondent’s princi-
pal specialty product, and the one as to which complaint counsel
concentrated his evidence of respondent’s alleged discriminatory
pricing, is Maalox, an ethically promoted antacid which repre-
sented approximately 75% of respondent’s sales volume in 1962
or about $15 million.

The basic facts surrounding the price discrimination challenged
in this proceeding are substantially uncontested. Commencing in
1955 and continuing into 1963, respondent granted an extra 5%
discount on specialty items, including Maalox, to specifically de-
fined “chain drugstores,” over the discount granted to indepen-
dent druggists. Thus, “chain drugstores” were accorded a dis-
count of 20%, the same amount granted by respondent to drug
wholesalers, while the independent druggists received a discount
of 15% on their purchases of respondent’s specialty item.

* Concentrating its evidence as to the effects of respondent’s pricing system on its Maalox
sales, complaint counsel demonstrated that respondent’s discount system resulted in the favored
chain paying 514 cents per bottle less for respondent’s Maalox than was paid by the
independent druggists, as follows:

1 12-0z bottle -

List price to independent druggists : $ 1.05
16% discount (independent druggists and nonqualifying chains) .8925
. 20% discount (wholesalers and qualifying chains) (CX 5c-d, 22a) .84

These prices were subject to a further discount of 29 for cash payment within ten days.
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In order to qualify as a “chain drugstore” under respondent’s
definition and receive the larger discount, a purchaser was re-
quired to have five or more registered pharmacies under a single
ownership, a buying office and a warehouse (CX 5d). However,
one of the five individual pharmacies constituting the chain could
qualify as the required buying office or the warehouse or both. No
minimum order was required by respondent on shipments in
order to earn the favored discount (Tr. 236-38; 1987-88). More-
over, the favored discount could be earned on any order placed by
the chain even if the supplies were retained by only one of the
units. There was no requirement that the orders be redistributed
to each of the units or that the orders of the individual units of
this chain be consolidated. Some 230 retailers were classified by
respondent as “chain drugstores” during 1962 (Tr. 205). These
chain drugstore customers accounted for approximately 30% of
respondent’s total sales to retailers (CX 6).

In order to demonstrate that this price discrimination resulted
in the proscribed competitive injury, counsel supporting the com-
plaint offered extensive testimonial and documentary evidence on
the state of competition, pricing practices and levels of druggist
profits in six specific trading areas in which favored and nonfa-
vored retailers competed in the sale of respondent’s products. Ac-
cording to this evidence the drugstore business operated on close
profit margins, generally less than 5% of gross sales. In 89% of
all sales made by respondents, its retail customers availed them-
selves of the additional 2% discount for cash payment (Tr.
2106). The record also showed that Maalox was a fast-moving pop-
ular item and consequently most retailers sought to purchase
respondent’s Maalox directly from respondent instead of from
wholesalers so as to be able to earn the discounts which respon-
dent offered. Thus the availability of respondent’s maximum dis-
count on Maalox was of especial significance to the discounting
retailer in view of the general popularity of this item. Prior to
1962, Maalox had generally sold at retail at respondent’s sug-
gested retail price of $1.49. Commencing sometime in 1962, how-
ever, various retailers started to discount respondent’s suggested
resale price on Maalox and ultimately the great majority of
retailers sold Maalox at prices which were very close to, and
sometimes below the retailer’s cost.

In reliance upon this evidence the hearing examiner concluded
that in this industry of low profit margins and intense competi-
tion, respondent’s 5% price discrimination was of sufficient sig-
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nificance so that the effect of granting such a discriminatory price
to some retailers and not to others may be substantially to lessen,
injure, destroy or prevent competition between purchasers of res-
pondent’s products. However, the hearing examiner limited his
finding of injury to those instances where the competing favored
and unfavored customers were both selling Maalox at “discount”
or low markup prices (I.D. 678). The examiner was of the view
that only at this extreme level of competition was the 5% dis-
count meaningful in the legal sense becaue it might force the non-
favored retailer to sell below cost or stop competing.

Respondent, in addition to raising certain affirmative defenses
which will be discussed below, has appealed from the decision of
the hearing examiner on the grounds that complaint counsel
failed to establish that the 5% price differential was significant
and had caused or been likely to cause injury to competition.
Complaint counsel appealed from that aspect of the examiner’s
conclusion limiting the finding of injury to discounting retailers.

When considered against the background of industry practices
and profits as demonstrated by the record, we are convinced that
the hearing examiner was correct in concluding that respondent’s
5% discrimination in the price of Maalox was significant and had
the proscribed effect on competition which Section 2(a) was en-
acted to prohibit. We also agree with the examiner that respon-
dent failed to make out its defense of cost justification. However,
we are of the view that on the basis of the record in this proceed-
ing the hearing examiner erred in limiting his finding of competi-
tive injury solely to instances where Maalox was being sold at
“discount” or low markup prices. We are convinced that the re-
cord demonstrates clearly that respondent’s diseriminatory pric-
ing system injured all nonfavored retailers irrespective of whet-
her they were selling Maalox at discount or at respondent’s sug-
gested prices. Accordingly, we adopt the hearing examiner’s find-
ings 1 through 16, 18 through 21, 23 through 43, 45 through 48,
and 56 through 74, and 115 through 134 as supplemented by the
facts and conclusions detailed in this opinion as our findings and
conclusions in this case. We specifically reject his findings and
conclusions which limited the competitive injury solely to those
instances where both the favored and nonfavored retailers sold
respondent’s specialty items at discount prices, and his discussion
of his basis for the rejection of respondent’s cost justification de-
fense. ‘



WILLIAM H. RORER, INC. 725
667 Opinion
I

Section 2(a) of the Clayton Act as amended, provides that a
discrimination in price in the sale of commodities of like grade
and quality is unlawful :

. where the effect of such discrimination may be substantially to lessen

competition or tend to create a monopoly in any line of commerce, or to in-
jure, destroy or prevent competition with any person who either grants or
knowingly receives the benefit of such discrimination, or with customers of
either of them. . . .
It is well established that under Sectlon 2(a) a challenged price
discrimination is illegal if it may have the prescribed adverse ef-
fect on competition. F.T.C. v. Morton Salt Co. 384 U.S. 87
(1948) ; Corn Products Refining Co. v. F.T.C., 324 U.S. 726
(1945) ; Standard Motor Products Co. v. F.T.C., 265 F. 2d 674
(2nd Cir. 1959).

The evidence of record demonstrates that there is intense com-
petition in the retail drug industry. This finds support in the fact
that profit margins in the industry as a whole are approximately
5% and that-the 2% cash discount offered by respondent and
other suppliers is cons1de1 ed by the retail trade to be of great im-
portance and is consistently taken.

Respondent disputes the accuracy of the 5% profit margin
figure as representing the industrywide picture and argues that
the price discrimination of 5% between favored and nonfavored
druggists, amounting to only 514 cents per bottle of Maalox,
was so small and inconsequential as to have negligible effects on
competition. We cannot agree.

We are of the view that the record adequately supports the
examiner’s conclusion respecting the overall 5% profit margins
in this industry. The proof was based on the testimony and finan-
cial records of some 25 retailer witnesses called by complaint
counsel which indicated, according to the hearing examiner, that
“hardly any customers show a profit percentage as high as 5%”
(I.D. 690). We find that the testimony of the 25 witnesses whose
testimony formed part of the basis for this conclusion is repre-
sentative of the six market areas in which complaint counsel
sought to establish injury. We do not agree with respondent that
the profit figures cited by their witnesses are “grossly misstated”
because of the fact they include as expense items salaries paid to
pharmacists who owned their own drugstores, automobiles for
the owners’ use, life insurance, and other items which should not
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properly be considered as expenses and which would therefore
raise profits. The largest single item would of course be the salar-
ies of the owner-pharmacists. However, we believe that this may
properly be considered as an expense item to the drugstore opera-
tion, for if owned by a nonpharmacist the expenses of such pro-
fessional help would have to be deducted from any profits realized
by the operation. Thus, we do not agree that inclusion of this item
as an expense distorted the profit figures. While it is possible that
certain other expense items may have been improperly included
in these financial reports we have not been cited to any which
were of such magnitude as to require us to disregard this testi-
mony. It is significant in this respect that while respondent chal-
lenges complaint counsel’s evidence on this point, it did not offer
any proof of its own contradicting this evidence. We conclude
that the figure of a 5% profit margin on gross sales is properly
representative of the industry as a whole.

We do not agree with respondent that the discrimination here
was insignificant. The hearing examiner pointed out that dis-
counting favored retailers often sold Maalox at or close to their
cost. With such pricing the nonfavored discounters were forced to
sell at or below their costs or reluctantly refrain from meeting
their favored competitors’ prices. Such a practice would result in
nonprofitable or diminished Maalox sales on the part of the non-
favored discounters. Furthermore, the inability of these nonfa-
vored discounters to meet these extremely low prices conceivably
damaged their image as a discount drug store. As the Seventh
Circuit recognized in Mueller Co. v. F.T.C., 323 F. 2d 44 (1963),
a customer “seeing one competitor’s lower price on one item will
think you are out of line on other items and this has a harmful
effect” of significance beyond the effect of the price differential in
a given product.

Contrary to the hearing examiner’s conclusion, we believe that
the nonfavored, nondiscounting retailers were equally injured. by
respondent’s discriminatory discount. While the effects of the dis-
crimination may be more readily discernible where Maalox was
being discounted, we believe that under the circumstances of this
industry the discriminatory price may have the prohibited effect
on compeitition irrespective of whether the favored retailer sells
Maalox at list price or at discount and irrespective of whether he
applies the benefits derived from his additional discount to reduce
the sales price of Maalox or to some other purpose. Irrespective
of the price at which nonfavored retailers sold Maalox and res-
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pondent’s other specialty items, these retailers were confronted
with the competition of the favored retailers who were able to
purchase these same products at 5% less.

The record establishes that favored retailers have saved as
much as $6,000 annually by being able to buy Maalox at a higher
discount (FX 647c). This is obviously a significant sum in a low
profit industry. Where a retailer holds the price on Maalox and
consequently does not benefit from being able to sell at a price
lower than his nonfavored competitors, his savings on the pur-
chase of Maalox afford him additional profits which can readily
be used for advertising or promotions which enable him to offer
lower prices on other products. Such sums afford the favored re-
cipients a definite competitive edge over their nonfavored competi-
tors and this advantage exists regardless of whether the reci-
pient sells Maalox at discount or at list prices. Where competition
is keen, as it is in the retail drug industry, this edge may be deci-
sive. Furthermore, the fact that certain favored chains did not
discount Maalox at the time they were receiving the lower price
did not mean that they would not do so in the future had the dif-
ferential persisted.

The fact that Maalox in no case probably accounted for a major

segment of any nonfavored retailer’s business does not affect the
significance of the injury. As the Supreme Court pointed out in
Morton Salt, supra:
There are many articles in a grocery store that considered separately, are
comparatively small parts of a merchant’s stock. Congress intended to protect
a merchant from competitive injury attributable to discriminatory prices on
any or all goods sold in interstate commerce, whether the particular goods
constituted a major or minor portion of his stock. Since a grocery store con-
sists of many comparatively small articles, there is no possible way effec-
tively to protect a grocer from discriminatory prices except by applying the
prohibitions of the Act to each individual article in the store (at p. 49).

Similarly, the fact that certain favored retailers elected not to
engage in discounting Maalox, but rather determined to utilize
‘the gains resulting from their lower cost for Maalox in some
other fashion does not prevent our finding the requisite probabil-
ity of competitive injury. Moog Industries, Inc. v. F.T.C. 238 F.
2d 48 (8th Cir. 1956), aff’d per curiam 355 U.S. 411 (1958).

We therefore conclude, contrary to respondent’s argument, that
the amount of the price discrimination was in fact significant in
an industry as intensely competitive as this one? where profit

2In Forster Mfg. Co., Docket 7207, Jan. 3, 1963 [62 F.T.C. 852, 903], we pointed out that

. It is a fundamental assumption of economic theory, and a commonplace observa-
tlon in practice, that the more intense the competition, the lower are prices and profits.
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margins averaged about 5% and where the industry’s 2% cash
discount was regularly taken. Therefore, respondent’s discrimina-
tory price was capable of substantially lessening competition and
causing competitive injury to all of the nonfavored retailers.

By way of affirmative defense respondent maintains that its
discriminatory price to the favored chains was cost-justified and
that it was granted to compensate these chains for distribution
and other services performed by them. The hearing examiner re-
jected this defense. We are in agreement. We believe that respon-
dent’s formula for determining who would receive the additional
discount is so arbitrary as to make any cost study valueless as a
defense. Respondent’s sole eligibility requirement for receipt of
the higher discount is a chain with five or more pharmacies hav-
ing a buying office and a single warehouse as receiving point. This
requirement by itself bears no obvious or automatic relationship
to savings in distribution by respondent in the absence of any re-
quirements respecting size of orders. Moreover, if the chain did
not wish to perform distribution or warehousing functions, under
respondent’s formula they could still earn the discount on deliv-
eries to their store designated as their receiving point and at the
same time their other pharmacies could place orders at respon-
dent’s usual discount for delivery directly to their other units.
Thus respondent’s favored customers could easily receive the ben-
efit of the discount without performing any service at all for res-
pondent. It is also clear that mere numbers of stores in a chain
bear little relationship to cost savings. It is obvious that chains
with only four or some lesser number stores, or large indepen-
dents with only one store might purchase larger quantities of res-
pondent’s products than the favored chains, and the record shows
that one in fact did (CX 253). While a meaningful cost justifica-
tion basis for the discount differential might be able to be demon-
strated on the basis of numbers of deliveries or bulk packaging or
the like, respondent’s formuls failed to include any quantity re-
quirement for granting the higher discount. Thus, to calculate the

But it seems equally obvious that as profit margins descend—even if the competition that
drives them down is fair and lawful—each dollar, whether of profit or loss, becomes in-
creasingly significant. Indeed, the very test of the substantiality of a price discrimination
is its size in relation to the profit margins of the parties allegedly affected by it. This is
well established where secondary-line injury is involved: ‘From substantiality in relation to
operating margin, the Commission can infer an effect on profits.” Edwards, The Price Dis-
erimination Law 234 (1959). Thus, it has held that even price ‘differentials of small amounts
were important’ where ‘purchasers . .. sold in a market where competition was keen’ and
thus ‘operated on small profit margins,’ Edelman & Co. v. Federal Trade Commission,
239 F. 2d 152, 154, 155 (7th Cir. 1956) ; Whitaker Cable Corp. v. Federal Trade Commission,
239 F. 2d 253 (7th Cir. 1956).” :
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cost of theoretical services which might be saved by the qualify-
ing chains is a vain act without any showing that such savings
were in fact incurred and without showing that similar savings
were not incurred on sales to other nonqualifying stores. These
factors plus the absence of any quantity requirement render
respondent’s cost justification defense a nullity.

I11

Respondent maintains that even if we should find a violation of
the statute, no cease and desist order should issue, since the dis-
criminatory discount system has been permanently abandoned. It
is well established that abandonment of an unlawful practice in
good faith prior to issuance of the Commission’s complaint is not
a defense on the merits to our proceeding. Discontinuance of the
unlawful conduct does not prevent a finding of illegality or pre-
clude entry of an order, although it may bear on the appropriate
remedy for the conduct found to be unlawful. However, if the
abandonment of the wrongful practice does not insure a cessation
of the practices in the future an order to cease and desist is ap-
propriate. F.T.C. v. Goodyear Tire & Rubber Co., 304 U.S. 257,
Eugene Dietzgen Co. v. F.T.C., 142 F. 2d 321 (7 Cir. 1944). In our
view the record in this proceeding clearly demonstrates the need
for an order to cease and desist.

We do not agree with respondent that the chronology of this
investigation so elaborately detailed in the initial decision and in

‘' respondent’s brief is relevant. However, we point out that as a
matter of fact the challenged discriminatory system was insti-
tuted by respondent in 1955 and was continued until March 18,
1963. Approximately two years prior to such discontinuance res-
pondent was required to file with the Commission a special report
designed to determine if any of the respondent’s pricing practices
violated Section 2(a). In June of 1962 respondent’s principal ex-
ecutive officer was interviewed by a Commission staff attorney
and was informed that there was reason to believe that certain of
Rorer’s pricing practices violated the Robinson-Patman Act, and
certain documents and records were requested (Tr. 2285-86).
Nine months later respondent determined to halt its discrimina-
tory system. We have little doubt that respondent was fully
aware that its discriminatory price program here in suit was
under the Commission’s scrutiny as part of its investigation or
respondent’s pricing practices.

It is true that respondent’s president has given assurances that
its discount system will not be re-established. Nevertheless, res-
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pondent has continually maintained that its discount system is
completely legal as properly cost justified. In the face of such as-
sertions, when coupled with respondent’s discontinuance only
after the start of the Commission’s investigation, we are con-
vinced and so find that an order is necessary in this case in order
to ensure that respondent will not again engage in violations of
the statute.

The hearing examiner rejected complaint counsel’s request for
a broad order patterned on the wording of Section 2(a) prohibit-
ing in general terms all price discriminations between competing
customers. The order proposed by the examiner, applicable to res-
pondent’s prescription and nonprescription drugs was in two
parts. The first part of his order prohibited respondent from en-
gaging in those price discriminations between competing custom-
ers by classifying retail chain drugstore customers in a different
price classification from other retail drugstore customers. The
second part of the examiner’s order required respondent to cease
and desist from discriminating in price between competing pur-
chasers unless it adequately and regularly publicized to all cus-
tomers that prices to some are higher than to others, together
with the reasons and details of the price differences.

Respondent did not appeal from the product scope of the exam-
iner’s order and we believe that it is appropriate. Niresk Indus-
tries, Inc. v. F.T.C., 278 F. 2d 337 (7 Cir. 1960), cert. denied 364
U.S. 883 (1960).

We are in agreement with complaint counsel, however, that the
prohibitory provision of the order as proposed by the hearing ex-
aminer is unduly narrow. Respondent’s customer classification
was an arbitrary and thinly veiled scheme for favoring certain of
its retail customers without any regard for whether or not the
discounts were in fact cost-justified. Consequently, a broad order
which will halt all price discriminations between competing retail
customers must be entered in order to reach the essence of res-
pondent’s violation as it presents itself on this record.

Since respondent has here sought to effectuate a dual price
structure utilizing customer classifications purportedly cost justi-
fied, it is also essential that the order in this case go beyond a
mere prohibition against price discrimination in the future. Ac-
cordingly, we believe it necessary to require that if and when res-
pondent should at some time in the future decide to offer a differ-
ent price to any person, group or class of its competing customers
on the basis that such a price is justified by cost savings to the
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respondent, it must promptly notify the Federal Trade Commis-
sion of such price differences and submit to the Commission the
data upon which it relies for support of the asserted cost justifi-
cation. Furthermore, respondent must publicize to all its custom-
ers that such price differences exist, together with the reasons
therefor. Under such an order the Commission will be able to
maintain continuing surveillance of respondent’s pricing practices
and such practices must be disclosed to all of its customers.

In our judgment these provisions of the order are essential to
insure that respondent will not in the future establish other arbi-
trary classifications of its customers for pricing purposes similar
to that which we have found herein to violate Section 2(a) of the
Clayton Act as amended. '

Accordingly, an appropriate order shall issue.

FINAL ORDER

This matter having been heard by the Commission upon the
cross-appeals of respondent and counsel supporting the complaint
from the initial decision of the hearing examiner, and upon the
briefs and oral argument in support thereof and in opposition
thereto; and _

The Commission, having rendered its decision determining that
the appeal of respondent should be denied and that of counsel
supporting complaint be granted, that the initial decision, as sup-
plemented and modified to conform to'the views expressed in the
accompanying opinion, and, as so modified, adopted as the deci-
sion of the Commission: .

It is ordered, That the initial decision be modified by striking
the order to cease and desist issued by the examiner and substi-
tuting therefor the following:

ORDER

It is ordered, That respondent William H. Rorer, Inc., a corpo-
ration, and its officers, representatives, agents and employees, di-
rectly, indirectly, or through any corporate or other device, in or
in connection with the sale of prescription and nonprescription
pharmaceutical products in commerce, as “commerce” is defined
in the amended Clayton Act, do forthwith cease and desist from
discriminating, directly or indirectly, in.the price of such prod-
ucts of like grade and quality by selling to some purchasers at
prices higher than the price charged to any other purchaser who,
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in fact, competes in the resale and distribution of respondent’s
products with the purchaser paying the higher prices.

It is further ordered, That, in addition to and apart from the
provisions of the preceding paragraph, if respondent at any time
after the effective date of this order institutes a price schedule
whereby it charges a different price-for its products to any per-
son, group or class of its competing customers on the basis or in
the belief that such difference in price is justified by savings to the
respondent in the cost of manufacture, sale or delivery to the mem-
bers of such customer group or class, respondent shall

(a) promptly notify the Federal Trade Commission of the
institution of such price schedules and submit to the Com-
mission a written statement with necessary underlying data
in support of the cost justification of such price discrimina-
tion; and

(b) adequately and regularly publicize to all customers
that prices to some are higher than to others, together with
reasons and details of the price differences or discounts.

It is further ordered, That the hearing examiner’s initial deci-
sion, as above modified and as modified by the accompanying opin-
ion be, and it hereby is, adopted as the decision of the Commis-
sion.

It is further ordered, That respondent William H. Rorer, Inc.,
shall within sixty (60) days after service upon them of this order
file with the Commission a report, in writing, setting forth in de-
tail the manner and form in which it has complied with the order
to cease and desist.

IN THE MATTER OF

LAKELAND NURSERIES SALES CORP. trading as
LAKELAND NURSERIES SALES ET AL.

ORDER OF DISMISSAL, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COM MISSION ACT

Docket 8670. Complaint, Nov. 1, 1965—Decision, May 12, 1966

Order dismissing a complaint against a New York City distributor of
nursery products charging that it misrepresented the blooming charac-



