FEDERAL TRADE COMMISSION DECISIONS

FINDINGS, OPINIONS, AND ORDERS, JANUARY 1, 1965, TO JUNE 30, 1965

IN THE MATTER OF

ALUMINUM INDUSTRIES, INC., ET AL. poING BUSINESS AS
SOUTHERN PATIO COMPANY, ETC.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE
COMMISSION ACT

Docket 8634. Complaint, 4ug. 4, 1964—Decision, Jan. 7, 1965

Order requiring a corporation located in Columbia, S.C., to cease using bait
advertising to sell aluminum carparts, siding, and patio covers, by such prac-
tices as advertising special prices in newspapers which were not bona fide
offers for sale, but were made to obtain leads to prospective purchasers who
were pressured to buy higher priced merchandise than was advertised.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and. by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Aluminum Indus-
tries, Inc., a corporation, and William N. Bostic, individually and
as an officer of said corporation, and as a sole proprietor doing busi-
ness as Southern Patio Company and as Southern Aluminum Sales,
hereinafter referred to as respondents, have violated the provisions
of said Act, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby issues
its complaint stating its charges in that respect as follows:

Parserapu 1. Respondent Aluminum Industries, Inc. is a corpora-
tion organized, existing and doing business under and by virtue of
the laws of the State of South Carolina, with its principal office
and place of business located at 1002 Drake Street, in the city of
Columbia, State of South Carolina.

Respondent William N. Bostic is an officer of the corporate re-
spondent. He formulates, directs and controls the acts and practices
of the corporate respondent, including the acts and practices here-
inafter set forth. His address is the same as that of the corporate
respondent. Respondent William N. Bostic also is a sole proprietor

1
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doing business as Southern Patio Company and as Southern Alumi-
num Sales, both located at 1002 Drake Street, in the city of Colum-
bia, State of South Carolina.

Par. 2. Respondents are now, and for some time last past have
been, engaged in the advertising, offering for sale, sale and dis-
tribution of aluminum carports, aluminum patio covers and alumi-
num siding to the public.

Par. 8. In the course and conduct of their business, respondents
now cause, and for some time last past have caused, their said prod-
ucts, when sold, to be shipped from their place of business in the
State of South Carolina to purchasers thereof located in various
other States of the United States, and maintain, and at all times
mentioned herein have maintained, a substantial course of trade in
said products in commerce, as “commerce” is defined in the Federal
Trade Commission Act.

Par. 4. In the course and conduct of their business, and for the
purpose of inducing the purchase of their products, respondents
have made statements and representations with respect thereto in
advertisements inserted in newspapers, of which the following are
typical and illustrative, but not all inclusive:

FIRST OF YEAR CLEARANCE
TREMENDOTUS SAVINGS ON THIS
GIANT SIZE ALUMINUM CARPORT

or patio cover
COMPLETELY INSTALLED!

8 FOOT X 10 FOO T - e $79. 00
Big! Big! 8 X 16 F 00t o oo o oo e 89. 00
And Giant 8 x 20 Foot e e e 99. 00

THIS OFFER GOOD ANYWHERE IN NORTH
OR SOUTH CAROLINA
ALUMINUM INDUSTRIES, INC., P.O. Box 5056, Charlotte, N.C.
* % %k # * 3k k3
LOOK LADIES
FIRST-OF-YEAR CLEARANCE
ALUMINUM SIDING
COMPLETELY INSTALLED
ANY 5-ROOM HOUSE—$379
Up to 1,000 Sq. Ft.—Includes Labor and Materials—No Extras

I S Y 3 w0k

This offer good anywhere in North or South Carolina
SOUTHERN ALUMINUM SALES, P.O. Box 5056, Charlotte, N.C.

e Bk k% * ok
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1st OF THE YEAR CLEARANCE
Aluminum CARPORT or Patio
ANY SIZE UP TO GIANT 8 Ft. x 20 Ft.
Buy Now At This Special Price!
Completely Installed—$99
Large enough to accommodate your car!

#* ok ok &k %

This Offer Good ANYWHERE IN NORTH OR SOUTH CAROLINA
SOUTHERN PATIO CO., P.O. Box 5056, Charlotte, N.C.

Par. 5. By and through the use of the aforesaid statements and
representations and others of similar import not specifically set out
herein, respondents represented that they were making a bona fide
offer to sell the products advertised at the prices specified in the
advertising.

Par. 6. In truth and in fact, respondents’ offers were not bona fide
offers to sell the products advertised at the advertised prices but
were made for the purpose of obtaining leads and information as to
persons interested in the purchase of respondents’ products. After
obtaining leads through response to said advertisements, respond-
ents’ salesmen called upon such persons but made no effort to sell the
advertised products at the advertised prices. Instead, they dis-
paraged the advertised products in such a manner as to discourage
their purchase and attempted to and frequently did sell much higher
priced. products. Therefore, the statements and representations as
set forth in Paragraphs Four and Five hereof were and are false,
misleading and deceptive.

Par. 7. In the conduct of their business, at all times mentioned
herein, respondents have been in substantial competition, in com-
merce, with corporations, firms and individuals in the sale of home
improvement products and services of the same general kind and
nature as those sold by respondents.

Par. 8. The use by respondents of the aforesaid false, misleading
and deceptive statements, representations and practices has had, and
now has, the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representations were and are true and into the purchase
of substantial quantities of respondents’ products by reason of said
erroneous and mistaken belief,

Par. 9. The aforesaid acts and practices of respondents, as herein
alleged, were and are all to the prejudice and injury of the public
and of respondents’ competitors and constituted, and now constitute,
unfair methods of competition in commerce and unfair and decep-
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tive acts and practices in commerce, in violation of Section 5 of the
Federal Trade Commission Act.

Mr. Sheldon Feldman, Mr. Williamn D. Perry supporting the
complaint.

Mr. W. Ray Berry, Fulmer, Barnes and Berry, Columbia, S.C.,
for respondents.

Ixtrian Decistony 8y Erpox P. Scurue, HEariNe EXAMINER
NOVEMBER 24, 1964
STATEMENT OF PROCEEDINGS

The Federal Trade Commission on August 4, 1964 issued its com-
plaint charging the above-named respondents with violation of Sec-
tion 5 of the Federal Trade Commission Act in the interstate adver-
tising, offering for sale, sale and distribution to the public of alumi-
num carports, aluminum patio covers and aluminum siding.

The complaint alleges respondents’ newspaper advertisements not
to be bona fide offers of sale of the products at specified prices as
therein represented, but instead they were caused to have been pub-
lished by the respondents solely to obtain information and leads to
prospective purchasers of such products. Respondents’ salesmen, call-
Ing on persons answering said advertisements, are alleged to have
disparaged the advertised products in such a manner as to discour-
age their purchase, and in lieu thereof, to have attempted to and
frequently sold respondents’” much higher priced products. Said
alleged false representations and statements by the respondents are
charged to be acts and practices to the prejudice and injury of the
public and of respondents’ competitors and to have constituted and
now constitute unfair methods of competition in commerce and un-
fair acts and practices in commerce in violation of Section 5 of the
Federal Trade Commission Act.

Respondents filed answer to the complaint on September 3, 1964.

~ Following a prehearing conference held pursuant to Section 3.8 of
the Rules of Practice for Adjudicative Proceedings on October 5,
1964, and the granting by the Commission on October 13, 1964 of
a certificate of necessity to hold a non-continuous hearing in more
than one place, a hearing for the purpose of taking testimony and
other evidence in support of the allegations of the complaint and in
opposition thereto was set to commence in Charlotte, North Caro-
lina on November 3, 1964 and in Columbia, South Carolina on
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November 10, 1964. Order cancelling the above hearing was entered
on October 30, 1964 upon the joint request of counsel that an agree-
ment containing a stipulation of facts and agreed order in settle-
ment of the case was being submitted pursuant to Section 2 4(d) of
the above Rules of Pract1ce

Under date of November 12, 1964, this agreement was executed
by the parties and subsequently submitted to the Hearing Examiner.
The agreement parallels in form the various paragraphs of the
complaint, stipulates certain facts, and the agreed order to cease
and desist follows the form of order proposed as appropriate of
entry herein in the notice appended to the complaint served upon
the respondents.

The agreement between the parties provides that the record on
which the decisions of the Hearing Examiner and the Federal Trade
Commission are to be based shall consist solelv of the complaint and
said agreement, and respondents waive

(a) any further procedural steps before the Hearing Examiner
and the Commission;

(b) the making of findings of fact and conclusions of law; and

(¢) all rights to seek judicial review or otherwise to challenge or
contest the validity of the order entered pursuant to this agreement.

Order directing the filing of record of the aforesaid Agreement
Containing Stlpulatlon of Facts and Agreed Order and closing the
record in this proceeding issued November 16, 1964. Based on the
foregoing agreed record, the following F 1ndlnos of Fact and Con-
clusions therefrom are made, and the following order is issued.

FINDINGS OF FACT

1. Respondent Aluminum Industries; Inc. is a corporation orga-
nized, existing and doing business under and by virtue of the laws of
the State of South Carohna, with its principal office and place of
business located at 1002 Drake Street, in the city of Columbia, State
of South Carolina.!

2. Respondent William N. Bostic is an officer of the corporate re-
spondent. He formulates, directs and controls the acts and practices
of the corporate respondent, including the acts and practices charged
In the complaint. His address is the same as that of the corporate
respondent. Respondent William N. Bostic also was a sole proprietor
doing business as Southern Patio Company and as Southern Alumi-

1 Paragraph 1, page 2 of Agreement Containing Stipulation of Facts and Agreed Order
filed of record herein under order of the Hearing Examiner dated November 16. 1964.
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num Sales, both located at 1002 Drake Street, in the city of
Columbia, State of South Carolina.

3. Respondents are now, and for some time last past have beern,
engaged in the advertising, offering for sale, sale and distribution
of aluminum carports, aluminum patio covers and aluminum siding
to the public.?

4. In the course and conduct of their business, respondents have
in the past caused their said products, when sold, to be shipped from
their place of business in the State of South Carolina to purchasers
thereof located in the State of North Carolina, and maintained a
substantial course of trade in said products in interstate commerce.*

5. In the course and conduct of their business, and for the purpose
of inducing the purchase of their products, respondents have made
statements and representations with respect thereto in advertise-
ments inserted in newspapers, of which the following are typical and
illustrative, but not all inclusive:

FIRST OF YEAR CLEARANCE
TREMENDOUS SAVINGS ON THIS
GIANT SIZE ALUMINUM CARPORT

or patio cover
COMPLETELY INSTALLED!

S FOOT x10 FOOT. - e e $79. 00
Big! Big! 8 x 16 Foot - - 89. 00
And Giant 8 x 20 Foot..___.___ . 99. 00

* 0 ok &k %k %k ok %

THIS OFFER GOOD ANYWHERE IN NORTH
OR SOUTH CAROLINA
ALUMINUM INDUSTRIES, INC,, P.O. Box 5056, Charlotte, N.C.
* * * * * * £ 3
LOOK LADIES
FIRST-OF-YEAR CLEARANCE
ALUMINUM SIDING
COMPLETELY INSTALLED
ANY 5-ROOM HOUSE—$379
Up to 1,000 Sq. Ft.—Includes Labor And Materials—No Extras

* %k % % % ok

This offer good anywhere in North or South Carolina
SOUTHERN ALUMINUM SALES, P.O. Box 5056, Charlotte, N.C.

# ok ok % ok k%

2 Paragraph 2, page 2 of Agreement, supra.
3 Paragraph 3, page 2 of Agreement, supra.
< Paragraph 4, page 2 of Agreement, supra.
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1st OF THE YEAR CLEARANCE
Aluminum CARPORT or Patio
ANY SIZE UP TO GIANT 8 Ft. x 20 Ft.
Buy Now At This Special Price!
Completely Installed—$99
Large enough to accommodate your car!

E I S S S

This Offer Good ANYWHERE IN NORTH OR SOUTH CAROLINA
SOUTHERN PATIO CO., P.O. Bux 5056, Charlotte, N.C.®

6. By and through the use of the quoted statements and repre-
sentations set forth in Paragraph 5 herein, and others of similar
import not specifically set out herein, respondents represented that
they were making a bona fide offer to sell the products advertised
at the prices specified in the advertising.® ’

7. If twenty North Carolina residents who were contacted there by
respondents and who are available to testify, and also twenty South
Carolina residents who were contacted there by respondents and who
are available to testifv were called as witnesses in this proceeding,
they would testify as follows:

Respondents’ offers were not bona fide offers to sell the products
advertised at the advertised prices but were made for the purpose of
obtaining leads and information as to persons interested in the pur-
chase of respondents’ products. After obtaining leads through re-
sponse to said advertisements, respondents’ salesmen called upon such
persons but made no effort to sell the advertised products at the
advertised prices. Instead, they disparaged the advertised products
in such a manner as to discourage their purchase and attempted to
and frequently did sell much higher priced products.” ’

8. In the conduct of their business, at all times mentioned herein,
respondents have in the past been in substantial competition, in
commerce, with corporations, firms and individuals in the sale of
home improvement products and services of the same general kind
and nature as those sold by respondents.®

9. The use by respondents of the aforesaid false, misleading and

- deceptive statements, representations and practices has had, and now
has, the capacity and tendency to mislead members of the purchasing
public into the erroneous and mistaken belief that said statements

- and representations were and are true and into the purchase of sub-

5 Paragraph 5, pages 2-4 of Agreement, supra.
6 Paragraph 6, page 4 of Agreement, supra.
7 Paragraph 7, pages 4-5 of Agreement, supra.
s Paragraph 9, page 5 of Agreement, supra.
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stantial quantities of respondents’ products by reason of said erro-
neous and mistaken belief.®

10. The foregoing stipulated testimony and evidence in this pro-
ceeding amply and unequivocally support the allegations and charge
of the complaint, that respondents’ newspaper-advertised product
and price representations and the actions and statements made by
the respondents through their salesmen, as hereinbefore related,
were and are false, misleading and deceptive acts and practices to
the prejudice and injury of the public and of respondents’ competi-
tors, and as such, constituted unfair methods of competition in com-
merce and unfair acts and practices in commerce within the intent
and meaning of Section 5 of the Federal Trade Commission Act.

11. If respondent William N. Bostic were called to testify in this
proceeding, he would state that none of the respondents are presently
engaged in the advertising or sale of their home improvement prod-
ucts outside of the State of South Carolina. Commission counsel have
no information to indicate that this statement is not true.*

The foregoing stipulated testimony by respondent William N.
Bostic makes no claim and the record in this proceeding contains no
showing of any discontinuance or abandonment by the respondents
of the acts and practices set forth in various of the preceding find-
ings herein made.”* Mr. Bostic states only that none of the respond-
ents are presently engaged in the advertising or sale of their home
improvement products outside of the State of South Carolina, and
the stipulated testimony of the twenty South Carolina witnesses set
forth in preceding finding No. 7 would preclude any discontinuance
or abandonment in such State by the respondents of the said acts and
practices.

12. Discontinuance by the respondents of advertising and sales
outside the State of South Carolina does not deprive the Commission
of its jurisdiction to effectively prevent the resumption of such acts
and practices in commerce, and in the absence of an order to cease
and desist herein, there would be nothing to prevent their resumption
by the respondents. No assurance has been herein given or is in sight
that respondents, if they could shake the Commission’s hand from
their shoulders, would not continue their former course.

CONCLUSIONS

1. The Federal Trade Commission has jurisdiction of the respond-
ents and the subject matter of this proceeding.

? Findings Nos. 4 and 7, supra.
1o Paragraph 8, page 5 of Agreement, supra.
1 Findings Nos. 7 and 9, supra.
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2. The complaint herein states a cause of action and this proceed-
ing is in the public interest.

3. The acts and practices of the respondents, as found and related
in the foregoing Findings of Fact Nos. 1 through 10 were unfair
methods of competition in commerce and unfair acts and practices
in commerce in violation of Section 5 of the Federal Trade Commis-
sion Act, and the following agreed order to cease and desist!? is
appropriate in form and should issue in this proceeding.

ORDER

It is ordered, That respondents Aluminum Industries, Inc., a cor-
poration, and its officers, and William N. Bostic, individually and
as an officer of said corporation, and doing business as Southern
Patio Company, Southern Aluminum Sales, or under any other
trade name, and respondents’ agents, representatives and employees,
directly or through any corporate or other device, in connection with
the offering for sale, sale or distribution of aluminum ecarports,
aluminum patio covers, aluminum siding, or any other products in
commerce, as “commerce” is defined in the Federal Trade Commis-
ston Act, do forthwith cease and desist from:

1. Using, in any manner, any advertising, sales plan, scheme
or device wherein false, misleading or deceptive statements or
representations are made in order to obtain leads or prospects
for the sale of products or services.

2. Discouraging the purchase of, or disparaging, any products
or services which are advertised or otfered for sale.

3. Representing, directly or by implication, that any products
or services are offered for sale when such offer is not a bona fide
offer to sell such products or services.

Fixar OrpEr

No appeal from the initial decision of the hearing examiner having
been filed, and the Commission having determined that the case
should not be placed on its own docket for review and that pursuant
to Section 3.21 of the Commission’s Rules of Practice (effective
August 1, 1963), the initial decision should be adopted and issued
as the decision of the Commission:

It is ordered, That the initial decision of the hearing examiner
shall, on the 7th day of January 1965, become the decision of the
Comunission.

ﬂAgreed Order, page 5 of Agreement Containing Stipulation of Facts and Agreed

Order, supra.

379-702—T71 2
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1t is further ordered, That Aluminum Industries, Inc., a corpora-
tion, and William N. Bostic, individually and as an officer of said
corporation, and as a sole proprietor doing business as Southern
Patio Company, and as Southern Aluminum Sales, shall, within
sixty (60) days after service of this order upon them, file with the
Commission a report in writing, signed by each respondent named
in this order, setting forth in detail the manner and form of their
compliance with the order to cease and desist.

I~ THE MATTER OF

WORCESTER DUSTING MILLS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED-
ERAL TRADE COMDMISSION AND THE TEXILE FIBER PRODUCTS IDENTIFICA-
TION ACTS )

Doclet C-874. Complaint, Jan. 8, 1965—Decision, Jan. 8, 1965

Consent order requiring Worcester, Mass., affiliated yarn manufacturers to
cease violating the Textile Fiber Products Identification Act by falsely
labeling, invoicing, and advertising the fiber content of certain yarns, such
as labeling “1009, Nylon” when in fact the product contained substantial
amounts of other fibers, by failing to set forth on labels the true generic
names of fibers and percentages thereof; and failing to maintain proper
records showing the fiber content of their textile fiber products.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Textile Fiber Products Identification Act, and by virtue of
the authority vested in it by said Acts, the Federal Trade Commis-
sion, having reason to believe that Worcester Dusting Mills, Inc.,
Whittaker Nylon Fibres Corp., Whittaker Fibres, Inc., corporations,
and Louis P. Pemstein and Bernard L. Pemstein, individually and
as officers of said corporations, and Prescott Textile Co., Inc., a cor-
poration, and Bernard L. Pemstein, individually and as an officer of
said corporation, hereinafter referred to as respondents, have vio-
lated the provisions of said Acts and the Rules and Regulations
promulgated under the Textile Fiber Products Identification Act,
and it appearing to the Commission that a proceeding by it in re-
spect thereof would be in the public interest, hereby issues its com-
plaint, stating its charges in that respect as follows:

Pairacrarpm 1. Respondents Worcester Dusting Mills, Inc., Whit-
taker Nylon Fibres Corp., Whittaker Fibres, Inc., and Prescott Tex-
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tile Co., Inc., are corporations organized, existing and doing business
under and by virtue of the laws of the Commonwealth of Massa-
chusetts. Respondents Louis P. Pemstein and Bernard L. Pemstein
are officers of corporate respondents, Worcester Dusting Mills, Inc.,
Whittaker Nylon Fibres Corp., and Whittaker Fibres, Inc. They
formulate, direct and control the acts, practices and policies of said
corporate respondents, including the acts and practices hereinafter
set forth.

Respondent Bernard L. Pemstein is an officer of Prescott Textile
Co., Inc. He formulates, directs and controls the acts, practices and
policies of said corporate respondent, including the acts and prac-
tices hereinafter set forth.

The respondents are engaged in the manufacture and sale of yarn
with their principal office and place of business located at 91 Prescott
Street, Worcester, Massachusetts.

Par. 2. Subsequent to the effective date of the Textile Fiber Prod-
ucts Identification Act on March 8, 1960, respondents have been and
are now engaged in the introduction, delivery for introduction,
manufacture for introduction, sale, advertising, and offering for sale,
in commerce, and in the transportation or causing to be transported
in commerce, and in the importation into the United States, of tex-
tile fiber products; and have sold, offered for sale, advertised, de-
livered, transported and caused to be transported, textile fiber prod-
ucts, which have been advertised or offered for sale in commerce;
and have sold, offered for sale, advertised, delivered, transported and
caused to be transported, after shipment in commerce, textile fiber
products, either in their original state or contained in other textile
fiber products; as the terms “commerce” and “textile fiber product”
are defined in the Textile Fiber Products Identification Act.

Par. 3. Certain of said textile fiber products were misbranded by
respondents within the intent and meaning of Section 4(a) of the
Textile Fiber Products Identification Act and the Rules and Regu-
lations promulgated thereunder, in that they were falsely and decep-
tively stamped, tagged, labeled, invoiced, advertised, or otherwise
identified as to the name or amount of constituent fibers contained
therein.

Among such misbranded textile fiber products, but not limited
thereto, were textile fiber products with labels which set forth the
fiber content as “Nylon,” and invoices which set forth the fiber con-
tent of textile fiber products as “100% nylon,” whereas in truth and
in fact, said products contained substantially different amounts of

fibers than represented.
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Pir. 4. Certain of said textile fiber products were further mis-
branded by respondents in that they were not stamped, tagged,
labeled or otherwise identified as required under the provisions of
Section 4(b) of the Textile Fiber Products Identification Act, and
in the manner and form as prescribed by the Rules and Regulations
promulgated under said Acts.

Among such misbranded textile fiber products, but not limited
thereto, were textile fiber products with labels which failed :

1. To disclose the true generic names of the fibers present; and

2. To disclose the percentage of such fibers: and

3. To disclose the name, or other identification issued and regis-
tered by the Commission of the manufacturer of the product or one
or more persons subject to Section 3 of the said Act, with respect to
such product.

Par. 5. Respondents have failed to maintain proper records show-
ing the fiber content of the textile fiber products manufactured by
them, in violation of Section 6(a) of the Textile Fiber Products
Identification Act and Rule 39 of the Regulations promulgated
thereunder.

Par. 6. The acts and practices of respondents, as set forth above
were, and are, in violation of the Textile Fiber Products Identifica-
tion Act and the Rules and Regulations promulgated thereunder,
and constituted, and now constitute unfair methods of competition
and unfair and deceptive acts or practices, in commerce, under the
Federal Trade Commission Act.

Decisiox axp ORDER

The Comumission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violation of the Federal Trade Commission Act and the Textile
Fiber Products Identification Act, and the respondents having been
served with notice of said determination and with a copy of the
complaint the Commission intended to issue, together with a pro-
posed form of order; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
respondents of all the jurisdictional facts set forth in the complaint
to issue herein, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondents that the law has been violated as set forth in such com-
plaint, and waivers and provisions as required by the Commission’s

rules; and
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The Commission, having considered the agreement, hereby accepts
same, issues its complaint in the form contemplated by said agree-
ment, makes the following jurisdictional findings, and enters the
following order:

1. Respondents Worcester Dusting Mills, Inc., Whittaker Nylon
Fibres Corp., Whittaker Fibres, Inc., and Prescott Textile Co., Inc.,
are corporations organized, existing and doing business under and
by virtue of the laws of the Commonwealth of Massachusetts.

Respondents Louis P. Pemstein and Bernard L. Pemstein are
ofiicers of Worcester Dusting Mills, Inc., Whittaker Nylon Fibres
Corp., and Whittaker Fibres, Inc. '

tespondent Bernard L. Pemstein is also an officer of Prescott
Textile Co., Inc. :

The office and principal place of business of all respondents is
locuted at 91 Prescott Street, in the city of Worcester, State of
Massachusetts.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents and the proceeding
is in the public interest.

ORDER

1t ¢s ordered, That respondents Worcester Dusting Mills, Inc.,
Whittaker Nylon Fibres Corp., and Whittaker Fibres, Inc., corpora-
tions, and Louis P. Pemstein and Bernard L. Pemstein individually
and as officers of said corporations and Prescott Textile Co., Inc., a
corporation, and Bernard L. Pemstein, individually and as an officer
of said corporations, and respondents’ representatives, agents and
mployees, directly or through any corporate or other device, in con-
nection with the introduction, delivery for introduction, manufac-
ture for introduction, sale, advertising, or offering for sale, in com-
merce, or the transportation or causing to be transported in com-
merce, or the importation into the United States, of any textile fiber
product; or in connection with the sale, offering for sale, advertising,
delivery, transportation, or causing to be transported, of any textile
fiber product which has been advertised or offered for sale in com-
merce; or in connection with the sale, offering for sale, advertising,
delivery, transportation, or causing to be transported, after shipment
in commerce, of any textile fiber product, whether in its original
state or contained in other textile fiber products, as the terms “com-
merce” and “textile fiber product” are defined in the Textile Fiber
Products Identification Act, do forthwith cease and desist from:
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A. Misbranding textile fiber products by:

1. Falsely or deceptively stamping, tagging, labeling, in-
voicing, advertising, or otherwise identifying such products
as to the name or amount of constituent fibers contained
therein.

2. Failing to affix labels to such textile fiber products
showing each element of information required to be dis-
closed by Section 4(b) of the Textile Fiber Products Iden-
tification Act.

It is further ordered, That respondents Worcester Dusting Mills,
Inc., Whittaker Nylon Fibres Corp., and WWhittaker Fibres, Inc.,
corporations, and Louis P. Pemstein and Bernard L. Pemstein, indi-
vidually and as officers of said corporations, and Prescott Textile Co.,
Inc., a corporation, and Bernard L. Pemstein, individually and as
an officer of said corporation, and respondents’ representatives,
agents, and employees, directly or through any corporate or other
device, in connection with the introduction, delivery for introduc-
tion, manufacture for introduction, sale, advertising, or offering for
sale, in commerce, or the transportation or causing to be transported
in commerce, or the importation into the United States of textile
fiber products; or in connection with the sale, offering for sale,
advertising, delivery, transportation, or causing to be transported,
textile fiber products, which have been advertised or offered for sale
in commerce: or in the connection with the sale, offering for sale,
advertising, delivery, transportation, or causing to be transported,
after shipment in commerce, of textile fiber products, whether in-
their original state or contained in other textile fiber products, as the
terms “commerce” and “textile fiber product” are defined in the
Textile Fiber Products Identification Act, do forthwith cease and
desist from failing to maintain records of fiber content of textile
fiber products manufactured by them, as required by Section 6(a)
of the Textile Fiber Products Identification Act and Rule 39 of the
Regulations promulgated thereunder.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.
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Dissenting Opinicn
Ix THE MATTER OF

THE NEW AMERICAN LIBRARY OF
WORLD LITERATURE, INC., ET AL.

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION
OF THE FEDERAL TRADE COMMISSION ACT

Docket 5811. Complaint, Sept. 19, 1950—Decision, Jan. 11, 1965

Order modifying an earlier modified order dated Jan. 13, 1955, 51 F.T.C. 583,
which prohibited a New York City publisher from issuing abridgements
of or retitlings of previously published books without conspicuous notice
of such changes on the title page and Jjacket of the book, by (1) making
more explicit the locations where the disclosure must be printed, and (2)
excepting from the prohibition any book originally published outside the
United States in a language other than English.

Dissenting OPINiON*

By MacIntyre, Commissioner:

I dissent from the action of the Commission in granting the peti-
tions for modification of the orders in these cases, because this step
was taken on the basis of data which has not been adequately veri-
fied. These modifications substantially relax respondents’ obligations
to disclose that the titles of their reprints have been changed or that
the texts have been abridged. Whatever the merits of the changes,
the procedure followed in making them is objectionable. Significant
alterations have been made in these orders in reliance on the self-
serving statements of respondents on industry conditions and these
statements have not been confirmed in the course of public hearings.
The only other data available at the Commission bearing on indus-
try conditions pertinent to these modifications, of which I am aware,
was secured on the basis of rather informal contacts from a repre-
sentative of the industry being regulated.

Even if the changes effectuated in these orders were desirable, the
procedural precedent afforded by the Majority’s action cannot but
further erode the Commission’s adjudicatory processes. Presumably,
when the Commission issues a cease and desist order it believes that
the provisions in that order are necessary to prevent recurrence of
the unlawful practices documented by the record. This Agency’s
cease and desist orders are based on formal public proceedings. Such
orders should not, therefore, be modified on the basis of respondents’

*Consolidated opinion in two cases: The New American Libraory of World Literature,
Inc., et al., Docket No, 5811 and 4. A. Wyn, Inc., et al., Docket No. 6792, p. 19 herein.
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contentions on industry conditions, unless those assertions are cor-
roborated by evidence adduced in an equally public hearing. Other-
wise, there is a very real danger that the Commission’s perspective
In taking these actions is narrowed to that of those being regulated.
Our responsibilities, of course, go further than the mere convenience
of the respondents under order. It is the function of this agency to
protect the consumer from false and misleading and unfair practices
on the part of those subject to such orders. I regret that the Com-
mission, in its desire to achieve what it believes to be the just result
In two cases, has, in effect, set a precedent, placing in jeopardy the
integrity of many other cease and desist orders.

Furthermore, it seems to me that, since the Commission has a num-
ber of publishers under similar orders,® the issues raised by these
modifications have industry-wide implications. The Commission,
therefore, should have handled the issues raised by these petitions
for review on an industry-wide basis, rather than with an ad hoc
piecemeal approach. Had the Commission initiated a trade regula-
tion rule proceeding with respect to the compliance problems raised
by orders requiring disclosure of substitutions of titles and abridge-
ments, then a public record could have been made as to the actual
conditions in the publishing industry bearing on these issues and
whether in fact changes in these orders are really necessary. The
precedent of our handling of disclosure requirements relating to re-
refined oil in a trade regulation rule proceeding is applicable here.?
This certainly would be the more orderly procedure. As it is, the
action of the Majority may well breed confusion in one area, in
which at least hitherto our course has been reasonably clear. Further,
the rule-making proceeding would have permitted us to consult all
interested parties, namely, consumers, librarians, and book retailers,
and not merely those being regulated here, the publishers.

As to the modifications themselves, there is insufficient information
at hand to discern the significance of these changes in all their
ramifications. Certain of the problems arising out of these changes
are, however, readily apparent.

The provisions in both orders requiring disclosure of substitutions

of titles have been modified to exclude:
* % * any book originally published outside of the United States of America

in a language other than English * * *,

11t is my understanding that at léast 9 orders of this nature are outstanding.
2 See Double Eagle Lubricants, Inc., Docket No. 8589 (1964) [66 F.T.C. 1039].
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I assume that the Commission intended to exclude reprints of
books originally published in a foreign langunage on the ground that
only a minority of the people would be likely to purchase a book
either overseas or here in a foreign language and then repurchase
the same book in an American edition because of a covert change in
title. Has the Commission here in effect decided that a minority does
not deserve protection from deception? Be that as it may, I for one
am not in possession of sufficient facts to support the determination
that those consumers conversant with a foreign language should in
effect be penalized for that talent.

The order in New American Library has been modified so that in
the case of “hardcover” books the respondents are required to dis-
close the substitution of a title or abridgement of the text in these
reprints:

* % % upon the front flap of the jacket or dust cover and upon the title
page of hardcover book * * *.

" In the case of paperbacks, however, this disclosure is unequivocally
required on both the front cover and the title page. The modification
is puzzling for a number of reasons. For example, if the respondents
were to publish a “hardcover” book without a jacket or dust cover,
then apparently no disclosure would be required on the front cover
of the reprint. The Commission does not enlighten us with its rea-
sons for drawing this distinction between ‘“hardcover” books and
paperbacks. Further, since the order requires the disclosure on the
jacket of a book or on its dust cover, I see no reason why the require-
ment should not be enforced with respect to the front cover of a
“hardcover” book not endowed with either a jacket or a dust cover.
Logically there seems no reason for this distinction. At least the
Comimission has not articulated any reason. The modification raises
other questions. Is the purchaser of the presumably more expensive
“hardcover” edition in less need of protection than the purchaser of
the presumably cheaper paperback reprint? If so, why?

In addition, it is conceivable that the order as modified may for
other reasons be a source of perplexity to businessmen and the Com-

-mission’s staff alike. 1t is certainly conceivable that books cheaply
bound with a stiff cardboard binding in fact have a close affinity to
the paperback books from which they are now apparently distin-
guished by the modification in the order. If that is the case, there
seems no valid reason for distinguishing between “hardcover” books
of this nature and paperbacks. On the other hand, the order also
lends itself to the contrary construction that a book with a stiff
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cardboard cover or binding is in fact a paperback as opposed to a
“hardcover” edition with a cloth binding. The Commission’s order
nowhere contains a definition of “hardcover” books in the light of
which its provisions could be construed. To summarize, the order in
certain important respects is ambiguous and gives rise to the sus-
picion that the Commission may not have thought the problem
through when it embarked on the course of modifying these orders.
This, of course, is understandable, since we are without a record from
which findings of fact could be made to give us some insight into the
implications of these changes.

In short, these orders have been modified on the basis of inade-
quate data; the Commission has failed to articulate its reasons for
making the changes, and, further, the changes are in some respects
ambiguous. For the foregoing reasons I dissent.

Orpzr Mopiryixe OrpeEr To CEASE AND DESIST

The Commission having issued on January 13, 1955 [51 F.T.C.
5837, its decision and order to cease and desist in this matter; and

Respondents having petitioned the Commission for clarification
or modification of the aforesaid order of January 13, 1955:

It is ordered, That this proceeding be, and it hereby is, reopened.

It is further ordered, That the Commission’s order to cease and
desist issued in this matter on January 13, 1955, be, and hereby is,
modified by substituting for paragraphs numbered one and two of
said order the following:

1. Offering for sale or selling any abridged copy of a book
unless one of the following words, namely: “abridged,” “abridg-
ment,” “condensed,” or “condensation,” or any other words or
phrases stating with equal clarity that said book is abridged,
appears in clear, conspicuous type upon the front cover and
upon the title page of paperback books and upon the front flap
of the jacket or dust cover and upon the title page of hard
cover books, either in immediate connection with the title or in
another position adapted readily to attract the attention of a
prospective purchaser.

2. Using or substituting a new title for, or in place of, the
original title of a reprinted book, except any book originally
published outside of the United States of America in a language
other than English, unless a statement which reveals the original
title of the book and that it has been published previously
thereunder appears in clear, conspicuous type upon the front
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cover and upon the title page of a paperback book and upon the
front flap of the jacket or dust cover and upon the title page of
hard. cover books, either in immediate connection with the new
title or in another position adapted readily to attract the atten-
tion of a prospective purchaser: Provided, however, That any
book, although originally published in a foreign language, if it
has been previously published in an English language edition,
shall comply with the disclosure requirements of this proviso.
Commissioner MacIntyre dissenting.

Ix THE MATTER OF
A. A. WYN, INC., ET AL.*

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION
OF THE FEDERAL TRADE COMMISSION ACT

Docket 6792. Complaint, May 13, 1957—Decision, Jan. 11, 1965

Order modifying an earlier order dated November 9, 1957, 54 F.T.C. 545,
which prohibited New York City publishers from issuing retitled reprints
of existing books without disclosing their original titles, by excepting
from the order books published outside the United States in language
other than English.

Orper MopiryiNe OrpER 10 CEASE AND DESIST

The Commission having issued on November 9, 1957 [54 F.T.C.
545], its decision adopting as its own the initial decision of the hear-
ing examiner in this matter accepting an agreement containing a
consent order to cease and desist; and

Respondents having petitioned the Commission for clarification or
modification of the aforesaid order of November 9, 1957, and for
oral argument before the Commission with regard to such clarifica-
tion or modification:

It is ordered, That this proceeding be, and it hereby is, reopened.

1t is further ordered, That respondents’ request for oral argument
is denied. :

It is further ordered, That the Commission’s order to cease and
desist issued in this matter on November 9, 1957, be, and hereby is,
modified so as to provide in the prohibitory paragraph that respond-
ents shall cease and desist from:

* For opinion in this case, see consolidated opinion In the Matter of The New American
Library of World Literature, Inc., et al., Docket No. 5811, p. 15 herein.
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“Using or substituting a new title for, or in place of, the
original title of a reprinted book, except any book originally
published outside of the United States of America in a language
other than English, unless a statement which reveals the original
title of the book and that it has been previously published
thereunder appears in clear, conspicuous type upon the front
cover and upon the title page of the book, either in immediate
connection with the new title or in another position adapted
readily to attract the attention of a prospective purchaser;
Provided, however, That any book, although originally pub-
lished in a foreign language, if it has been previously published
in an English language edition, shall comply with the disclosure
requirements of this proviso.”

Commissioner MacIntyre dissenting.

Ix tae MATTER oF
SUNBEAM CORPORATION

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 2(d) OF THE CLAYTON ACT

Docket T409. Complaint, May 27, 1959—Decision, Jan. 11, 1965

Order dismissing complaint charging a Chicago, Ill., manufacturer of electric

household appliances, eleetric shavers, electrie tools, and lawn mowers and
garden equipment with making payments for cooperative advertising to
certain retailers who purchased large quantities of its merchandise
through its- “Local Promotion Advertising Plans,” without making such
payments available on proportionally equal terms to competing retailers.

COMPLAINT

The Federal Trade Commission, having reason to believe that Sun-
beam Corporation has violated and is now violating the provisions
of subsection (d) of Section 2 of the Clayton Act, as amended by the
Robinson-Patman Act (U.S.C., Title 15, Section 13), hereby issues
its complaint charging as follows:

Paracraru 1. Respondent named herein is Sunbeam Corporation.
Respondent is a corporation organized and existing under and by
virtue of the laws of the State of Illinois. Respondent’s principal
office and place of business is located at 5600 West Roosevelt Road,
Chicago 50, Illinois.
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Par. 2. Respondent is one of the major manufacturers, sellers and
distributors in the United States of electric household appliances,
electric shavers, electric tools, and lawn mower and garden equip-
ment. For 1957 net sales of respondent for all products amounted to
121,840,449

Par. 8. Respondent sells its said products to a large number of
customers located throughout the United States for use, consump-
tion, or resale therein.

Respondent’s main factory is located in Chicago, Illinois, at which
respondent manufactures the products hereinabove enumerated, ex-
cept that respondent manufactures some of its ladies’ electric shavers
at San Juan, Puerto Rico, from which State and place respondent
ships said products or causes them to be shipped and transported
to customers located throughout the United States.

Par. 4. In the course and conduct of its business respondent is
now and for many years past has been shipping its said products
from the state, states or places where manufactured, or stored in
anticipation of sale and shipment, to purchasers located in other
states and in the District of Columbia in a constant current of com-
merce as “commerce” is defined in the Clayton Act, as amended.

Par. 5. There are approximately 250,000 retail dealers in the
United States selling respondent’s products to consumers. These
include jewelers, department stores, hardware dealers, electric ap-
pliance dealers, mail order houses and chain store concerns.

Respondent has two principal methods of sale and distribution of
its said products to retail dealers. By the first of these methods,
respondent sells its products to wholesale distributors who resell to
retailers. By the second method respondent sells directly to retailers.
Respondent’s direct sales to retailers are principally to about 81 large
retail concerns, including chainstores and mail order houses. For
brevity, respondent’s direct retail purchasers will hereinafter be
referred to as “the 81 retailers.”

Notwithstanding the fact that one of respondent’s two methods of
sale and distribution of its products to retail dealers is through
wholesale distributors, respondent, in the administration of its local
promotion advertising plans hereinafter to be referred to, and in
the carrying out and execution of its policies as expressed therein,
deals directly with retail dealers, both with those buying from
respondent direct and with those buying from respondent through
wholesale distributors. Under the terms, provisions and limitations
of its said advertising plans, respondent exercises a direct control
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over retail dealers, regardless of the source of purchase, insofar as
the advertisement of respondent’s products for resale to consumers
is concerned. It is, therefore, alleged that all such retailers are
customers of respondent within the meaning of Section 2(d) of the
Clayton Act, as amended.

Par. 6. In the course and conduct of its business in commerce, as
aforesaid, respondent has paid or contracted for the payment of
money, goods, or other things of value to or for the benefit of some
of its customers as compensation or in consideration for services or
facilities furnished or agreed to be furnished by or through such
customers in connection with the handling, sale, or offering for sale
of respondent’s said products and respondent has not made or con-
tracted to make such payments, allowances, or considerations availa-
ble on proportionally equal terms to all of its other customers
competing in the sale and distribution of such products.

Respondent has executed, carried out, and put into effect its
various discriminatory and disproportional advertising practices in
a variety of ways. Included among these are the following practices:

On or about January 1, 1957, respondent promulgated and put into
effect four “Local Promotion Advertising Plans” providing for the
advertisement and promotion of its products by retail dealers, as
follows:

A. Electric Household Appliance Assortment Plan.,

B. Electric Shaver Plan.

C. Electric Tool Advertising Plan.

D. Lawn Mower and Garden Equipment Advertising Plan.

Pursuant to the terms and conditions of these four advertising .
plans, respondent has provided for the payment of preferred adver-
tising allowances to “the 81 retailers” hereinbefore referred to who
buy direct from respondent, and to other retailers who place orders
with respondent through wholesale distributors in specified minimum
quantities and amounts for direct shipment from respondent’s fac-
tory to the ordering retailer.

This preferred advertising consists of acceptable local newspaper,
radio, television and catalog advertising. Under respondent’s “Elec-
tric Household Appliance Assortment Plan” the minimum direct
shipment order is $750 worth of respondent’s products as specified in
said plan. Upon receipt and shipment by respondent of such an order,
respondent sets up on its books 12% of the amount of such order
“calculated at current suggested dealer cost” as a credit to the
account of the ordering retailer which may be used only for approved
local newspaper, radio, television or catalog advertisements of re-
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spondent’s products. Since the sale of many of respondent’s products
are seasonal, respondent permits the accumulation of such credits
until January 81 of the next calendar year. With these accumulated
credits, respondent pays to the dealer up to 75% of his advertising
costs computed upon the basis of the local open rate which, by reason
of discounts, amounts to 100% reimbursement to most advertisers.

In addition to the preferred advertising allowances hereinbefore
described paid by respondent on direct shipments, “the 81 retailers”
receive an additional 10% from respondent for such advertising
which is deducted from the total of respondent’s invoices to such
customers. This enables “the 81 retailers” to advertise and sell re-
spondent’s products at respondent’s “current suggested dealer cost”
and make a profit. Many dealers who place orders with respondent
through wholesale distributors and receive from respondent a 12%
allowance “calculated at current suggested dealer cost” for news-
paper, radio, television, or catalog advertising, are in competition
with “the 81 retailers” in the resale of respondent’s products to
consumers.

Par. 7. There are many dealers selling respondent’s products who
are unable to purchase at one time the amount of respondent’s prod-
ucts specified as the minimum order for direct shipment by re-
spondent’s “Electric Household Appliance Assortment Plan.” These
dealers have to order in lesser quantities from respondent’s wholesale
distributors and take delivery from the stocks on hand in distribu-
tors’ warehouses. By the terms, provisions and conditions of re-
spondent’s said advertising plan, dealers who order and take delivery
of respondent’s products from a distributor’s warehouse cannot earn’
or receive from respondent any allowances or payments of any kind
for newspaper, radio, television, or catalog advertisement of respond-
ent’s products.

Many dealers who buy and take delivery of respondent’s products
from the warehouses of respondent’s distributors during the period of
u year, buy, in the aggregate, substantial quantities of respondent’s
products; and if allowed to accumulate credits by respondent for
newspaper, radio, television, or catalog -advertising, as respondent
allows and pays to their favored competitors, could accumulate suffi-
cient credits to place substantial amounts of this type of advertising.
Instead, respondent allows these customers a display type of adver-
tising only for their stores which is much less effective than news-
paper, radio, television and catalog advertising which respondent
‘allows and pays to its favored customers. In many instances this
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display type of advertising is not even suitable to the needs of a
customer.

Many of the respondent’s said customers buying from and taking
delivery of respondent’s said products from the warehouses of re-
spondent’s distributors were and are in competition with many of
respondent’s customers ordering and taking delivery from respondent
on the “Direct Shipment” basis, and with “the 81 retailers” as herein-
before described, in the resale of respondent’s products to consumers.

With the exception of differences in the amounts of the minimum
orders to qualify for direct shipment, and differences in percentages
earned for the preferred advertising allowances paid, all of respond-
ent’s said advertising plans, hereinbefore referred to, are identical.

Par. 8. The acts and practices as hereinabove alleged are in viola-
tion of subsection (d) of Section 2 of the aforesaid Clayton Act
as amended.

MUy, William H. Smith supporting the complaint.

Ay, Dawvid C. Murchison and Mr. Richard L. Perry, of Howrey,
Simon, Baker and Murchison, Washington, D.C., and M7, Stephen
£2. Smith, Chicago, Ill., for respondent.

Ixitiar Drcision By Jomn B. Poinpexter, HeariNne ExaMINER

JUNE 15, 1964

Preliminary Statement

The complaint herein, issued on March 27, 1959, charges respond-
ent with violating Section 2(d) of the Clayton Act, as amended by
the Robinson-Patman Act, by reason of alleged discriminatory pay-
ments under an advertising program instituted by respondent on or
about April 1, 1957.

The respondent answered and denied the alleged violation. Hear-
ings have been held for the receipt of oral testimony and documen-
tary evidence in support of and in opposition to the allegations of
the complaint. Proposed findings of fact, conclusions of law and
order have been filed by counsel for the parties and oral argument
had thereon. The matter is now before the hearing examiner for
initial decision. A1l proposed findings of fact and conclusions of law
not found or concluded herein are denied.

Upon consideration of the entire record, the hearing examiner
makes the following findings of fact and conclusions of law, and
issues the following order:
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FINDINGS O FACT

1. The respondent Sunbeam Corporation is a corporation orga-
nized and doing business under the laws of the State of Illinois,
with its principal place of business located at 5600 West Roosevelt
Road, Chicago 5, Illinois. Respondent manufactures electric shavers,
electric household appliances, electric tools, lawn mowers and garden
equipment. For the year 1957, respondent’s net sales for all products
amounted to $121,840,449.

2. Respondent sells its products principally to wholesale distribu-
tors. Respondent sells its electric shaver products to about 400 whole-
sale distributors and its electric household appliance products to
approximately 800 wholesale distributors located throughout the
United States. Such wholesale distributors resell respondent’s said
products to retail dealers. For this reason, generally speaking, re-
spondent Sunbeam does not know who the retail dealers in Sunbeam
products are. However, for competitive reasons, during the years
1957, 1958 and 1959, respondent sold its electric shavers direct to
81 large retailers located in various cities of the United States, in-
cluding Baltimore, Maryland.* In October 1959, respondent’s prod-
ucts were sold by approximately 100,000 retail dealers located
throughout the United States. Retail dealers who resell respondent’s
electric shavers and electric household appliances are department
stores, utility companies, appliance dealers, furniture stores, hard-
ware stores, jewelry stores, drug stores, tobacco and liquor stores and
catalog or mail-order firms.

3. In the course and conduct of its business respondent is now
and for many years has been shipping its said products from the
State of Illinois, where manufactured, and, in the case of some of
its ladies’ electric shavers, from San Juan, Puerto Rico, where some
of them are manufactured, to purchasers located in other states and
in the District of Columbia, in commerce, as “commerce” is defined
in the Clayton Act, as amended.

4. On or about April 1, 1957, respondent pronmulgated and offered
to the trade, through its wholesale distributors, four “LOCAL Pro-
motion Advertising Plans” to be used by retail dealers in advertising
and promoting Sunbeam products on a local basis as a tie-in to

10X 44 is a list of the names and addresses of the S1 large retailers, including chain
stores and mail-order houses, to whom, for competitive reasons, respondent sold electric
shavers “direct” in 1957, 1958 and 1959. For the purposes of this decision, shavers were
the only product which respondent sold ‘“‘direct”.

379-702—71

o
i
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Sunbeam’s national advertising of its Sunbeam products.? These
plans were designated by Sunbeam as its “Electric Shaver Plan™
(CX 2), “Electric Household Appliance Assortment Plan” (CX 3),
“Lawn Mower and Garden Equipment Plan” (CX 4), and its
“Electric Tool Advertising Plan” (CX 5), sometimes hereinafter
referred to as LPAP plan or plans. At the initial hearing held in
this proceeding, copies of each of the plans were received in evidence
without objection. However, the only evidence in the record con-
cerning the latter two plans was that the Lawn Mower and Garden
Equipment Advertising Plan (CX 4) was rescinded and abandoned
in March 1938, and the Electric Tool Advertising Plan (CX 5)
was abandoned in September 1957, more than one year prior to the
issuance of the complaint herein. (Tr. 35) No evidence was offered
by counsel supporting the complaint that respondent.ever made any
payments for advertising promotion pursuant to these two plans.
Therefore, only respondent’s alleged discriminatory practices in the
administration of its Electric Shaver Plan (CX 2) and the Electric
Household Appliance Assortment Plan (CX 3) remain to be con-
sidered in this initial decision. :

5. The provisions of the four advertising plans as originally issned
to Sunbeam’s wholesale distributors on April 1, 1957, were similar
In most respects, except for the products covered and the minimum
purchase requirements for reimbursement for newspaper, radio, tele-
vision or catalog advertising under the plans. Each plan provided
for a choice by the retail dealer of six separate forms of local pro-
motional advertising, to wit: newspaper advertising, radio advertis-
ing, television advertising, or catalog advertising on the one hand,
and point-of-purchase banners and displays or direct mailing pieces
on the other. (CX 2 and 3; Ploner, Tr. 519; Mendler, Tr. 950;
Bohmbach, Tr. 1007-08, 1017-20; Scott, Tr. 1296-97; Dodge, Tr.
1559 ; Mee, Tr. 1806-07.)

6. For example, the Electric Shaver Plan (CX 2) provided for the
setting up of credits on Sunbeam’s books for newspaper, radio, tele-
vision, or catalog advertising to any dealer who placed an ovder for
a minimum of $440 worth of Sunbeam men’s or women’s Shave-
masters with an authorized Sunbeam wholesale distributor of his
choice for shipment at one time direct from the Sunbeam factory to a
single shipping address of the dealer. The credit set up on respond-

2The four plans were issued simultaneously by Sunbeam to each of its wholesale
distributors, who, in turn offered the plans to each of Its retail dealer customers. Indeed,

each retail dealer who testified at the hearings stated that he was familiar with the
plans (CX 2 and 3), and that they had been made known and offered to him by a whole-

sale distributor.
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ent’s books equaled 14 percent of such order, calculated at current
“suggested dealer cost” which appear in respondent’s price lists and
invoices in evidence (CX 19, 20, 21, 22).® Such credits could be
accumulated over a period extending to January 31 of the next calen-
dar year. To those dealers who did not wish to order from wholesale
distributors in the $440 minimum quantity amount specified for
direct shipment at one time from the Sunbeam factory and did not
wish to use newspaper, radio, television, or catalog advertising, the
Shaver Plan (CX 2) provided, as an alternative, a proportionate
reimbursement credit of 14 percent of each purchase of Sunbeam
shavers from a wholesale distributor, which credit could be used to
obtain the “point-of-purchase” display or direct mail advertising
promotion material listed in Appendix B of the Shaver Plan (CX
2G). This material consisted of Catalog Pages, Circulars, Displays,
Banners, and/or Post Cards and was usually delivered to the dealer
by the wholesale distributor at the time of delivery of the shavers,
based upon 14 percent of the amount of the purchase calculated at
“suggested dealer cost”. Thus, under each type of alternative adver-
tising promotion, newspaper, broadecast, or catalog advertising, and
the display or direct mail advertising promotion material, the reim-
bursement credit was at a uniform rate of 14 percent. Credits for
display material on purchases of less than the $440 minimum specified
for so-called “direct” shipments could be accumulated for a period
extending to January 31 of the next calendar year. However, the
Electric Shaver Plan (CX 2) was in effect for only one year. It was
permanently abandoned in April, 1958, when respondent discontinued
so-called Fair Trade. (Tr. 533; 1989; 952-53 ; 1066-67 ; 1131.)

7. The other plan remaining to be considered is respondent’s Small
Electric Appliance Plan (CX 3). This plan was offered simultane-
cusly with the Shaver Plan and was similar to the Shaver Plan. The
Small Electric Appliance Plan (CX 3) covered Sunbeam Mixmasters,
Toasters, Cookers and Deep Freezers, Electric Blankets, Electric
Sheets, Electric Irons, Waffle Bakers and Grills, Coffeemakers, Fry-

34“Suggested dealer cost” is the same as the suggested “wholesale selling price” and
the ‘“‘suggested resale net price” which appear in Sunbeam’s price lists. ‘Suggested
dealer cost” was an accounting figure used to compute the amount of the allowance
owing to the dealer. It was necessary to use ‘‘suggested dealer cost” for the purpose of
calculating the allowance to each dealer because Sunbeam did not know the actual price
which the dealer paid to his distributor for the merchandise. Based on the number of
units purchased by the dealer and the ‘‘suggested dealer cost” as shown by the price
lists, it was a simple matter for the wholesale distributor to calculate the amount of the
credit owing to the dealer under LPAP. (Bohmbach, Tr. 1958-62; Lee, Tr. 1116; 1121~
23 ; Ploner, Tr. 1925-34.) The terms ‘“‘distributor cost” and ‘‘suggested resale net price”
as used in the shaver price lists (CX 21 and 22) are the equivalents of ‘“distributor net
price” and “wholesale selling price”, as used in the appliance price lists (CX 19 and 20).
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pans, Egg Cookers, Baby Bottle Warmers, Saucepans and Hair Dry-
ers.! The Appliance Plan (CX 3) provided in substance that, when a
dealer placed an order for $750° or more worth of any of the Sunbeam
appliances listed above with a wholesale distributor of his choice for
shipment at one time, freight prepaid by Sunbeam from its factory
in Chicago to a single shipping address of dealer, Sunbeam would set
up an advertising allowance credit on its books equal to 12 percent
of such order (reduced in 1958 to 10 percent), calculated at current
“suggested dealer cost”, such credit or credits to be cumulative during
the year until January 31 of the following year, to be used according
to the terms of the plan to reimburse the dealer for newspaper, radio,
television, or catalog advertising. For dealers who did not wish to use
newspaper, radio, television, or catalog advertising and did not choose
to purchase as much as $750 worth of respondent’s small appliances
in one order and take advantage of the quantity direct shipment pro-
vision of the Appliance Plan (CX 3) so as to obtain a reimbursement
credit for newspaper, broadcast or catalog advertising, the Appliance
Plan (CX 3) offered an alternate proportionate advertising credit at
the same percentage, 12 percent (reduced in 1958 to 10 percent), of
the amount of the purchase of Sunbeam small appliances from a
wholesale distributor, calculated at “suggested dealer cost”, to be used
as a credit toward the purchase of “point-of-purchase” display or
“direct” mail promotion advertising material listed in Appendix B
of the Appliance Plan (CX 3). Thus, under the Appliance Plan, as
under the Shaver Plan, reimbursement for each type of promotional
assistance was at a uniform rate of 12 percent (reduced in 1958 to
10 percent).

8. The Small Electric Appliance Plan was amended in April 1958,
when respondent abandoned so-called “Fair Trade”, and all refer-
ences to “Fair Trade” were deleted. The reimbursement credit of 12
percent. was reduced to 10 percent. Also, the provision in the plan
for the accumulation of credits for the point-of-purchase display and
direct mail advertising promotion material listed in Appendix B of

4The word “Shavemaster” was included in the first issuance of the Small Electric
Appliance Plan (CX 8) through inadvertence but, along with Hair Dryers, was eliminated
from the plan in April, 1958, when respondent abandoned Fair Trade: (Tr. 32) No credits
earned under the appliance plan were used for the reimbursement of advertising and
promotion of shavers and no credits earned under the shaver plan were used for the
reimbursement of advertising and promotion of appliances. (Bohmbach, Tr. 1065-66;
Lee, Tr. 1129-30, 1132 ; Ploner, Tr. 1998-99.)

5 The $440 and $750 minimums specified under the Shaver and Appliance Plans for
“direct” shipment and reimbursement credits for newspaper, broadcast or catalog ad-
vertising did not represent the actual cost to dealers. These figures were based upon
“suggested dealer cost” which was an accounting figure used to calculate the amount of
credit to which the dealer was entitled under each of the plans.
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the plan beyond January 31, 1958, was deleted, since there would be
no real purpose in continuing this provision in effect. This was so for
the following reasons: When the LPAP plans were put into effect in
April 1957, they were made effective as of January 1, 1957, so that
those dealers who had made purchases of Sunbeam products from
their wholesale distributors during the period intervening between
January 1, 1957, and April 1, 1957, when the plans were formally
announced and presented to the trade, and had not received the Ap-
pendix B material, could then obtain it under the plans. On pur-
chases of Sunbeam products by dealers from their wholesale dis-
tributors after April 1957, the wholesale distributor ordinarily de-
livered the Appendix B material to the dealer along with the mer-
chandise, upon the basis of the 14 percent of the order on electric
shavers and 12 percent on the small electric appliances. Therefore,
since the Appendix B material was delivered to the dealer by the
wholesale distributor along with the merchandise, there was no good
purpose in continuing the accumulation of credit provision in effect.
The Small Electric Appliance Plan (CX 8) was republished effective
January 2, 1959, and remained in effect until April 1960, when it was
discontinued and abandoned and has not since been resumed. (Tr.
656) :
9. The complaint alleges, among other things, that the Electric
Shaver Plan (CX 2) and the Small Electric Appliance Plan (CX 3),
previously described, authorized the payment of “preferred adver-
tising allowances™ to the 81 large retailers who bought electric shavers
direct from respondent and to the other retail dealers who purchased
Sunbeam shavers or small appliances from wholesale distributors “in
specified minimum quantities and amounts for direct shipment from
respondent’s factory to the ordering retailer” and that “this preferred
advertising consists of acceptable Jocal newspaper, radio, television,
and catalog advertising;” that there were “many dealers who were
unable to purchase at one time the amount of respondent’s products
specified as the minimum order for direct shipment;” and that said
dealers were offered “a display type of advertising only for their
stores which is much less effective than newspaper, radio, television
and catalog advertising which respondent allows and pays to its
favored customers. In many instances, this display type of advertising
1s not even suitable to the needs of a customer (the dealer).”

10. On first impression, and more especially to one inexperienced in
retail selling and promotion, it would seem that “newspaper, radio,
television” and, to a lesser extent, “catalog” advertising would be
snperior to, and, therefore, “preferred” to a “display type of adver-
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tising only” for use in stores. It would also seem to follow that this
“display” type of advertising would be “less effective” than news-
paper, radio, television and catalog advertising, However, after hear-
ing the testimony of all the witnesses, the hearing examiner finds that
the overwhelming weight of the testimony is to the contrary. The
record affirmatively shows that newspaper, radio, television, and cata-
log advertising was unsuitable for the overwhelming majority of
dealers who purchased and sold electric shavers and small electric
appliances during 1957, 1958, and 1959, the years in question, and
further, that the point-of-purchase display and direct mail advertising
promotion material offered in Appendis B of the Shaver Plan (CX
2) and the Small Electric Appliance Plan (CX 3), respectively, as an
alternative to newspaper, broadeast and catalog advertising to those
dealers who purchased in smaller quantities than the $440 and $750
minimums specified in the plans were, for most dealers, far more
“effective” and suitable methods of advertising and promotion than
newspaper, radio, television, and catalog advertising.

11. Counsel supporting the complaint selected four metropolitan
market areas from which to call witnesses in support of the allega-
tions of the complaint: Milwaukee, Wisconsin; Richmond, Virginia;
Washington, D.C.; and Baltimore, Maryland. Counsel supporting the
complaint called twelve witnesses, two of these being employees of the
Federal Trade Commission and one, Mr. E. K. Ploner, a vice presi-
dent of respondent. The remaining witnesses called by counsel sup-
porting the complaint were two employees of Graybar Electric Com-
pany, a wholesale distributor, two retailers in Milwaukee, four em-
ployees of three retail concerns in Richmond, and an employee of
Richmond Newspapers, Inc., Richmond, Virginia. Complaint counsel
did not eall any witnesses from the Washington, D.C., or Baltimore
market areas although he had originally stated that these areas con-
stituted two of the four market areas in which he propesed to offer
evidence in support of the allegations of the complaint. The testimony
of the witnesses offered by complaint counsel do not support the
allegations of the complaint.

12. One of the witnesses called by complaint counsel at the hearing
Leld in Milwaukee on October 14, 1959, was Mr. Art Anderson, a
retail jewelry dealer doing business in a room on the second floor of
an office building located at 125 West Wells Street, Milwaulkee, Wis-
consin. (Tr. 241) Mr. Anderson testified that, in 1957, he sold Sun-
beam electric shavers and small appliances which he had purchased
~ from three wholesale distributors in Milwaulkee (Tr. 242); that he
purchased approximately $1800 worth of Sunbeam shavers and appli-
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ances from Edward M. Wells and Son, Inc., approximately $4500
worth from H. P. Johnson Company, and approximately $300 worth
from Standard Electric and Supply Company. Each of these amounts
were totals purchased from each wholesaler and most of his purchases
of Sunbeam products from the wholesale distributors were in small
amounts but that on one occasion he received an advertising allow-
ance on an order of 24, 36, or 48 electric shavers and frying pans
which he had purchased from one of the three wholesale distributors
named above and drop-shipped to him from the Sunbeam factory.
(Tr. 243—44) Although not positive, he believed that he advertised
Sunbeam shavers and frying pans in the Brookfield News and the
Elm Grove Leaves, weekly newspapers published in two Milwaukee
suburbs during 1957, 1958, and 1959. (Tr. 262, 287) He stated that he
would obtain copies of the advertisements and send them to complaint
counsel. (Tr. 263, 287-88) If Mr. Anderson ever transmitted such
advertisements to complaint counsel, they were not produced nor
offered at any subsequent hearing held in this proceeding. On the
other hand, during the presentment of respondent’s defense at a
susequent hearing, respondent offered affirmative evidence to show
that Mr. Anderson did not advertise any Sunbeam shavers or small
electric appliances in the Elm Grove Leaves and Brookfield News n
either of the years 1957, 1958, or 1959, as Mr. Anderson had testified.
My. Edward K. Ploner, Vice President of Sunbeam, testified that,
on August 24, 1961, he visited the office of the publisher of the £lm
Grove Leaves and the Brookfield News, where he examined each issue
of these papers for the years 1957 through 1959 and ascertained that
there were no advertisements in these newspapers of Sunbeam prod-
uets by Mr. Anderson. The only advertisement placed by Mr. Ander-
son in these newspapers was a small signature advertisement, identical
to RN 4 and 5, which appeared in every consecutive issue for the
period January 8, 1957 through April 16, 1959. The enly products
mentioned in these advertisements were diamonds, watches and rings.
(Tr. 1152-1153) Mr. Anderson’s testimony that he had received adver-
tising allowances from Sunbeam on shavers and appliances which he
had purchased in quantities of 24, 86, or 48 from wholesale distribu-
tors was also discredited by the testimony of Mr. Ploner who testified
that he checked the records of Sunbeam Corporation and these records
did not disclose any direct shipment of Sunbeam products to Mr.
Anderson in 1957, 1958, or 1959, and that Mr. Anderson had not
requested reimbursement from Sunbeam for any advertising. (Tr.
1155) Also, none of the exhibits offered in evidence by complaint
counsel purporting to show the total orders, allowances and payments
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to all dealers in Milwaukee who had received direct shipments under
LPAP during the years 1957-1959 list the name of Mr. Anderson or
his business. On the whole, Mr. Anderson’s testimony added nothing
of material substance to support the allegations of the complaint. In
published advertising pieces (RX 1 and 2), Mr. Anderson represented
himself as a “wholesale” jeweler but admitted he was not. (Tr. 288)
In several instances, Mr. Anderson was evasive in his testimony on
cross-examination. Apparently, he withheld information from repre-
sentatives of the Federal Trade Commission regarding a contempt
order entered against him in the Circuit Court of Waukesha County,
Wisconsin. (RX 6) On cross examination he was asked whether he
had informed counsel supporting the complaint of the contempt
order:

Q. Did you tell Mr. Smith today, two weeks ago, or at any time?

A. (No response).

Q. Answer the question.

A. No (Tr. 267-268).

Mr. Anderson could not even remember if he had previously dis-
cussed the subject matter of this proceeding with representatives of
the Commission. (Tr. 265-266) From a preponderance of the evi-
dence, it is found that Mr. Anderson did not ever advertise nor claim
or receive reimbursement from respondent for advertising Sunbeam
shavers or appliances in any newspaper under respondent’s LPAP
Plans.

13. The next witness called by complaint counsel was Mr. Howard
M. Steller, President of Steller’s, Incorporated, retail jewelers in
Milwaukee. Steller’s operated a jewelry store at 2740 North Teutonia
Street in Milwaukee and, in October 1956, opened a second store in
the Capital Court Shopping Center in Milwaukee. (Tr. 289-299;
1752-1778) Prior to 1956, Mr. Steller promoted the sale of Sunbeam
shavers and small appliances by newspaper advertising three times
each vear, in May and June, for graduation, brides, Mother’s and
Father’s Day, and anniversaries, another promotion on lay-away,
which came in September and October, and the third, for Christmas.
Steller’s paid for this advertising and did not receive reimbursement
from Sunbeam. This was prior to the offering of the LPAP Plans in
April 1957. However. in 1956, the discount and department stores in
Milwaukee began entting prices on electric shavers and appliances to
the point where Steller’s was not making any profit on their sale.
Therefore, during 1957, 1958 and 1959, the vears involved in this pro-
ceeding, Steller’s only handled electric shavers and small appliances
as an accommodation to customers and did not advertise them in
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newspapers. His only newspaper advertising in 1957, 1958, and 1959
was on jewelry and diamonds. Mr. Steller was familiar with respond-
ent’s LPAP Plans, CX 2 and 8, and the $440 and $750 minimum pur-
chase requirements on shavers and appliances would not have pre-
vented him from participating in the plans if he had wanted to
because, if he had run a newspaper advertisement promotion of Sun-
beam shavers or appliances, he would have first purchased a supply of
Sunbeam shavers and appliances in quantities in excess of the $440
and $750 minimums specified in the plans in order to back up the
newspaper advertising. The third witness called by complaint counsel
at the hearing in Milwaukee was Mr. Frank Russo, a salesman for
Graybar Electric Company, a wholesale distributor of electric sup-
plies, including Sunbeam electric shavers and appliances, in Milwau-
lee, Wisconsin. Mr. Russo testified that he was familiar with Sun-
beam’s shaver and small electric appliance plans (CX 2 and 3) and
gave estimates of yearly purchases by certain retail dealers in Mil-
waukee of Sunbeam shavers and appliances, accessories, etc., from
Graybar and stated that, in his opinion, these named dealers were in
competition with certain department stores in Milwaunkee in the sale
of Sunbeam shavers and appliances.

14. At the hearing held in Richmond, Virginia, on January 28,
1960, complaint counsel called representatives of three retail dealers
in Richmond who had received reimbursement from respondent for
newspaper advertising promotion of Sunbeam shavers and appliances
under respondent’s LPAP plans (CX 2 and 3). These dealers were
Sears, Roebuck & Co., Standard Drug Company and Thalhimer
Brothers, a department store in Richmond. Complaint counsel also
called a representative of Richmond Newspapers, Incorporated, owner
of two Richmond newspapers, the Témes Dispatch and News Leader,
who identified CX 38, 39, and 40 as rates for advertising in the two
newspapers effective during the years involved in this proceeding, and
CX 41, 42, and 43 as being photostatic copies of newspaper advertise-
ments run by Sears on April 17, 1958, by People’s Drug Stores on
April 10, 1958, and April 17, 1958, respectively. Counsel also called a
representative of Graybar Electric Company, a wholesale distributor
in Richmond.

15. Mr. Ernest P. Duke, Advertising Display Manager for Sears,
TRoebuck & Co., in Richmond, called as a witness by complaint counsel,
testified that he used six of the point-of-purchase display material
items listed in Appendix B of respondent’s appliance plan (CX 3) in
the promotion of Sunbeam appliances listed in the advertisement by
Sears in the Richmond News Leader of April 17, 1958 (CX 41). The
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Appendix B point-of-purchase items which Mr. Duke used in the
Sears store display were the Fland Mixer Display, Coffeemaster Dis-
play, Waffle Baker Display, Ironmaster Display, Toaster Display
and the Cooker and Fryer Display. (Tr. 332) However, there is no
evidence in the record to show that these Appendix B display mate-
rials were received by Sears on the same purchase on which it pur-
portedly received reimbursement for the newspaper advertisement
above referred to (CX 41). These point-of-purchase items utilized by
Mr. Duke were already in the possession of Sears at the time the
newspaper advertisement referred to above appeared. These six
Appendix B displays were already on hand in the drawer of a display
table which Mr. Duke removed therefrom to set up the display of
Sunbeam appliances. (Tr. 832-333) Prior to the publication of the
newspaper advertisement (CX 41) on April 17, 1958, Sears had made
purchases of Sunbeam appliances from local wholesale distributors.
(Tr. 335) It may well be that the six Appendix B display items. which
Mz, Duke used had been received by Sears in reimbursement credits
on purchaseés of Sunbeam appliances from wholesale distributors prior
to April 1958, under the LPAP Plan. Under the plans, a dealer could
receive reimbursement in the form of Appendix B display material
from his wholesale distributor on purchases of less than the $440 and
$750 minimums specified under the LPAP Plan and, on purchases in
amounts approximating or exceeding the specified $440 and §750
minimums, receive reimbursement for newspaper, broadcast or catalog
advertising. However, the evidence shows and it is found, that under
the plans, the dealer did not and could not receive both the Appendix
B promotion material and also reimbursement for newspaper, broad-
cast or catalog advertising on the same purchase. Nor could a dealer
receive reimbursement in the form of Appendix B display or direct
mail advertising material which he was not entitled to and had not
earned under the plans. In other words, the Appendix B material was
not distributed indiscriminately; only to those who had earned and
requested it under the plans. (Ploner, Tr. 40—41; Siegel, Tr. 1403-04;
Moldenhauer, Tr. 145355 ; Russo, Tr. 1488-89 ; Pitt, Tr. 1543 ; Dodge,
Tr. 1564 ; Weingroft, Tr. 1666 ; Mitchell, Tr. 1699 Manning, Tr. 351.)
So, from this evidence it is found that Sears, Roebuck & Co., adver-
tised Sunbeam small appliances under respondent’s LPAP Plan in
1958 and that the $750 minimum specified in the Appliance Plan
(CX 38) was not beyond its reach. It is further found that, prior to
April 17, 1958, the date of the advertisement of Sunbeam small appli-
ances by Sears, Roebuck & Co., in the Richmond News Leader (CX
41) referred to above, Sears had previously made purchases of Sun-
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beam small appliances from Richmond wholesale distributors on
which Sears was eligible to receive credits toward point-of-purchase
display or direct mail material listed under Appendix B of respond-
ent’s Appliance Plan (CX 3).

16. The next witness called by counsel supporting the complaint
was Mr. L. K. Manning, District Plant Sales Manager for Graybar
Electric Company, Richmond, Virginia, a wholesale distributor of
electrical products. During 1957, 1958, and 1959 Graybar sold and
~distributed Sunbeam shavers and appliances to approximately 100
retail dealer customers in Richmond. Mr. Manning was familiar with
respondent’s Shaver Plan (CX 2) and Appliance Plan (CX 3). Gray-
bar had several customers in Richmond who placed orders with it for
SQunbeam shavers and appliances and took delivery on a direct ship-
ment basis from the Sunbeam factory, thus entitling these retail
dealers to receive reimbursement from respondent for newspaper,
broadeast or catalog advertising of Sunbeam shavers or appliances
under respondent’s LPAP Plans. These dealers included Thalhimer’s
Dept. Store, Cowardin Jewelry, Sears, Roebuck & Co., Lowe’s Jewelry
and Standard Drug Company. However, the majority of Graybar’s
retail customers did not buy on a drop-shipment basis but bought from
Graybar in quantities less than the $440 and $750 minimums specified
in the plans. In fact, according to Mr. Manning, none of Graybar’s
retail dealer customers bought exclusively on a drop-shipment basis.
As an example, counsel supporting the complaint inquired if Thal-
himer’s bought Sunbeam shavers and appliances from Graybar both
ways, that is, orders equaling or exceeding the $440 and §750 mini-
mums specified for drop-shipment and reimbursement for newspaper,
broadeast, and catalog advertising and orders in amounts less than
the above minimums, where the dealer would take delivery of the
Sunbeam shavers or appliances direct from Graybar’s Richmond
warehouse and thuas be entitled to receive the point-of-purchase dis-
play or direct mail promotion material listed in Appendix B of the
plans, and Mr. Manning replied Thalhimer bought both ways. Mr.
Manning testified that Thalhimer bought 50 percent on a drop-
shipment basis and 50 percent on a fill-in basis from the warehouse
stocks of Graybar in Richmond. Commission counsel pressed Mr.
Manning to find out if, on a purchase by Thalhimer from Graybar
on the drop-shipment basis under the plans, Thalhimer was entitled
to receive reimbursement for newspaper advertising and also to re-
ceive the point-of-purchase material listed in Appendix B on the
same drop-shipment purchase. In other words, could Thalhimer re-
ceive the Appendix B material on a drop-shipment purchase and also
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receive reimbursement for newspaper advertising. Mr. Manning made
it clear that Graybar did not give Thalhimer any Appendix B mate-
rial on a drop-shipment purchase. Under the terms of the plans and
the instructions by Sunbeam in its letter to all of its wholesale dis-
tributors embodied in CX 24, Thalhimer’s was not entitled to receive
any Appendix B material on a drop-shipment purchase which ap-
proximated the $440 and $750 minimums, where Thalhimer’s was
entitled to receive reimbursement for newspaper, broadcast, or catalog
advertising.

17. Both inside and outside Graybar salesmen were given copies of
respondent’s LPAP Plans, CX 2 and 8, at the time of their issuance in
April 1957, and their salesmen offered both plans to their customers.
There are approximately 150 to 175 electric appliance retailers in
Richmond and of this number, only approximately 12 to 15 promote
the sale of appliances by newspaper advertising. The great majority
of dealers promote their sale through point-of-purchase material. (Tr.
367-868) There are various types and classifications of retail dealers
who may sell electric appliances, such as department, drug, hardware,
furniture, variety, gift, grocery, and appliance stores. Some of the
Jarge volume stores, like department stores, use promotion advertising
in newspapers and some radio and television advertising. Some stores
use direct mail. The vast majority prefer and use point-of-purchase
advertising promotion material. Mr. Manning did not know of any
type of advertising at the retail level not covered by Sunbeams’ plans.
(Tr. 369) A retailer who intends to promote the sale of shavers or
appliances by newspaper advertising must first purchase and have on
hand at least $440 worth of shavers or $750 worth of appliances before
running the newspaper advertising. (Tr. 383) He must have the
shavers or appliances on hand to “back-up” the newspaper advertis-
ing. Newspaper advertising is relatively expensive and it must be
regular and repetitive in order to be effective. Therefore, most retail
dealers prefer point-of-purchase advertising. (Tr. 870-371) Mr.
Manning also testified that Sunbeam’s LPAP Plans are “the greatest
contributor toward retail stores advertising programs of any lines
that we handle * * *” (Tr. 380-381) For a retailer to buy just one
each of Sunbeam’s small appliances from Graybar would aggregate
a cost of more than $1,000. (Tr. 371)

18. Mr. Gilbert Rosenthal, Merchandise Manager for Standard
Drug Company, a retail drug chain with headquarters in Richmond,
Virginia, was the next witness called by counsel supporting the com-
plaint. (Tr. 386—404) Standard operates 13 retail drug stores in Vir-
ginia and the District of Columbia. Mr. Rosenthal was familiar with
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respondent’s Shaver and Appliance Plans (CX 2 and 3). In the fall
of the year, Standard advertises shavers and appliances in news-
papers including the 7émes Dispatch and News Leader in Richmond
and the Washington Post and Star in Washington, D.C. November
and December is the best selling season for shavers and appliances
according to Mr. Rosenthal. Standard purchases most of its Sunbeam
shavers and appliances from local wholesale distributors in Rich-
mond, including Graybar Electric Company, and also Norfolk Dis-
tributing Co., in Norfolk, Virginia. Standard buys shavers direct
from Sunbeam at the wholesale distributor’s price. Before running a
newspaper advertisement of Sunbeam shavers or appliances, Standard
would purchase several thousand dollars worth of these products from
a local wholesale distributor to be delivered on a drop-shipment basis.
Seven hundred fifty dollars worth would be the very minimum pur-
chase before running a newspaper advertisement for the three stores
in Richmond. On drop-shipments under the LPAP Plans, Standard
places the order with the local wholesale distributor of its choice and
the distributor transmits the order to Sunbeam in Chicago. Sunbeam
then ships the merchandise to the Standard warehouse in Richmond.
The wholesale distributor then bills Standard for the merchandise.
The price which Standard pays the wholesale distributor for the mer-
chandise is determined or set by the distributor. There are about 10
or 12 retail dealers in Richmond who advertise Sunbeam shavers and
appliances in newspapers. The remainder of the Richmond dealers
use point-of-purchase or direct mail advertising. Standard uses very
little point-of-purchase display material in its stores and never has
used or requested any of the Appendix B display material from Sun-
beam or any wholesale distributor.

19. Mr. Milton IKirtley, Divisional Merchandising Manager of
Home Furnishings at Thalhimer’s, a department store in Richmond,
was the next witness called by complaint counsel. Mr. Kirtley was not
familiar with respondent’s Appliance Plan (CX 8) although he
testified that Thalhimer’s sold Sunbeam shavers and appliances. Mr.
Iirtley testified that he did not buy merchandise for Thalhimer’s
and, for this reason, he was excused. Mr. Herbert Lebar, Houseware
Buyer for Thalhimer's, was then called by complaint counsel. (Tr.
410-424) At the time of the hearing, January 28, 1960, Mr. Lebar
had held his then position with Thalhimer’s since June 1959. Mr.
Lebar’s predecessor, Mr. Frank Carpen, was then operating a retail
store in Newport News, Virginia. Mr. Lebar was not familiar with
respondent’s Shaver and Appliance Plans (CX 2 and 8). Since Mr.
Lebar began with Thalhimer's in June 1959, Thalhimer has handled
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Sunbeam products which he characterized as “traffic” appliances,
irons, toasters, frypans, ete. Shavers are not carried in Mr. Lebar’s
department of the store. Thalhimer buys Sunbeam appliances from
local wholesale distributors, such as Graybar Electric Co., and Gold-
berg-Tiller, both on fill-in orders of less than $750 and also on orders
of $750 or more on a drop-shipment basis, varying, depending on the
time of year. They buy on a drop-shipment basis before running a
newspaper advertising promotion of Sunbeam appliances. Mr. Lebar
testified that Thalhimer’s was “in competition with every other appli-
ance dealer who sells Sunbeam in the city of Richmond.” Since Mr.
Lebar has been with Thalhimer, they have not used any of the point-
of-purchase promotional materials listed in Appendix B of CX 3G,
except a frypan display that was “there” before he came to the store
and was “still there”, On purchases of Sunbeam appliances by Lebar
on behalf of Thalhimer from the wholesale distributor, the price is
determined by the distributor and Lebar, both on fill-in purchases and
those for drop-shipment. Before running a newspaper advertisement
of Sunbeam appliances, a minimum of $750 worth of Sunbeam appli-
ances 1s ordered so as to have the merchandise on hand to “back-up”
the advertisement. Thalhimer has its own art and display department
and, for this reason, uses very little of the sales promotion display
material offered by manufacturers, including Sunbeam.

20. The next witness called by counsel supporting the complaint
was Mr. Edward XK. Ploner, a Vice-President of Sunbeam Corpora-
tion, at a hearing held in Chicago, Illinois, on October 17, 1961. Com-
plaint counsel had previously called Mr. Ploner as a witness at the
first hearing held in this proceeding in Chicago on October 12, 1959,
At the hearing on October 17, 1961, Mr. Ploner was used by com-
plaint counsel, to a large degree, to identify certain documents, in-
cluding advertising requisitions and certain documents prepared by
respondent at the request of complaint counsel, such as CX 46, This
exhibit purports to show the accrued credits earned under the LPAP
Plan by Smith Williams Jewelry Company, Richmond, Virginia, on
purchases of appliances in 1957 and shavers in 1958, including the
amounts paid in reimbursement for newspaper advertising, and the
name of the newspaper which carried the advertising. The product
categories or classifications covered by CX 46 and similar ones, such
as CX 48, 77, 79, and 81, are listed therein as “Shaver” and “Appli-
ance”. On cross examination, Mr. Ploner explained that, under the
category of “Shaver”, there are four Sunbeam products: two of them
being “Men’s Shavers”, each basically different from each other, dif-
ferent as to the type of mechanism and blades, different in shape,
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configuration, and color, but all classified as shavers. Then there are
two types of “Ladies’ Shavers”. A lady’s shaver differs from a man’s
shaver in construction, mechanism, and appearance. The purpose is
different. With respect to the word “Appliance”, that term includes
all of the small appliances manufactured by respondent and listed in
CX 8, such as Sunbeam Mixmaster, Toasters, Cookers and Deep Fry-
ers, Waflle Bakers and Grills, Coffeemakers, Frypans, Electric Irons,
ete. Each of these items has a different use. So, on CX 46 and similar
exhibits, the newspaper advertisement referred to in the exhibit does
not show the actual product advertised, but only refers to it as
“Shaver” or “Appliance”. Mr. Ploner testified that Smith Williams
Jewelry Company was not a customer of Sunbeam Corporation and
that CX 46 and other similar exhibits are not official records of Sun-
beam Corporation kept in the regular course of business but were
prepared by employees of respondent in the manner and form re-
quested by counsel supporting the complaint in response to a Sub-
poena Duces Tecum.

21. The next witness was Mr. Seth MacDonald, a Senior Account-
ant with the Federal Trade Commission, called by complaint counsel
to identify and explain some written tabulations in the form of
exhibits which Mr. MacDonald had prepared by copying from some
of respondent’s records made available to Mr. MacDonald and com-
plaint counsel under a Subpoena Duces Tecum. CX 56 is an example
of one of the tabulations which Mr. MacDonald stated that he had
prepared in his own handwriting, with the following heading at the
top of the page of the exhibit: “Sunbeam Corp. Advertising Reim-
bursements to Lee’s Appliance & Furniture Co., Richmond, Va.” This
exhibit purports to list the numbers of five checks totaling $213.04
paid by Sunbeam Corp. in 1957 and 1958 as reimbursement to Lee’s
Appliance & Furniture Co. for newspaper advertisements of “shaver”
in the Richmond Zimes Dispatch and News Leader and $1,273.66
paid in 1957 and 1958 for advertisements of “app.” in these news-
papers. The exhibits prepared by Mr. MacDonald do not identify the
Sunbeam products advertised in the newspaper for which Sunbeam
is supposed to have issued checks to various payee dealers as reim-
bursements for such advertising other than as “shaver” or “app.”,
whether the shavers advertised were men’s or ladies’ the exhibits do
not disclose. In the case of “app.”, the exhibits prepared by Mr. Mac-
Donald do not identify the appliance, whether it was a Mixmaster,
Toaster, Iron, or any of the other eight or ten types of “appliances”
manufactured by Sunbeam. On cross-examination, several errors were
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disclosed in the tabulations contained in the exhibits prepared by Mr.
MacDonald.

92. Following Mr. MacDonald, complaint counsel re-recalled Mr.
Ploner to identify certain additional exhibits, including CX 314 A-G,
which purports to be a list of dealers in various cities who purchased
Sunbeam shavers and/or appliances direct from respondent. This list
was compiled by respondent in the manner and form as that specified
in response to a Subpoena Duces Tecum issued at the behest of com-
plaint counsel. This exhibit lists Sears, Roebuck & Co., Chicago,
Illinois, as being a direct purchaser of shavers and appliances in
1958 and 1959. Mr. Ploner also identified other exhibits, including
CX 3816, an invoice dated September 26, 1958, from respondent to
Graybar Electric Co., Richmond, Va., for Electric Irons drop-shipped
to Sears, Roebuck & Co., in Richmond under respondent’s Appliance
Plan (CX 8), and CX 317, an order from Graybar on which the in-
voice was based. Complaint counsel offered and there were received in
evidence, over respondent’s objection, several additional exhibits, CX
318 through CX 324, purporting to show drop-shipments of shavers
and appliances from respondent to Sears, Roebuck & Co., under re-
spondent’s LPAP Plans on orders placed by Sears with Graybar
Electric Co., Inc., and Goldberg-Tiller Corp., Richmond wholesale
distributors. Complaint counsel offered these exhibits with the stated
purpose to show that respondent, under its LPAP Plans, did not
treat its “direct” customer dealers, such as Sears, Roebuck, any
differently from those dealers who purchased from wholesale dis-
tributors, insofar as advertising treatment was concerned. An exam-
ination of these invoice exhibits shows that CX 316, CX 319, CX 320,
CX 321, and CX 322 each represented drop-shipments to Sears, Roe-
buck & Co., during the months of September and October 1958, after
respondent discontinued selling appliances direct to Sears in July
1958. (Tr. 28, 77, 185, 689) CX 323 and CX 324 are dated December
1957, and purport to represent drop-shipments of shavers purchased
from Goldberg-Tiller Corp., a Richmond wholesale distributor. Even
(X 314G does not list Sears, Roebuck & Co., as a direct customer of
respondent for shavers in 1957. So, upon the basis of the evidence,
it is found that respondent was not selling Sears, Roebuck & Co.,
electric shavers on a direct basis in 1957, and that respondent dis-
continued sales of electric appliances to Sears, Roebuck & Co., on a
direct basis on or about July 1958.

23. Upon concluding the examination of Mr. Ploner at the hearing
in Chicago on October 18, 1961, complaint counsel announced that,
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since respondent was not willing to admit “competition” ¢ between
dealers in Sunbeam shavers and appliances in the four market areas,
as required by Section 2(d) of the Clayton Act, it would be necessary
to hold hearings in Milwaukee, Wisconsin; Washington, D.C.; Balti-
more, Maryland ; and Richmond, Virginia. This was despite the fact
that, upon complaint counsel’s request, hearings had already been
held in Milwaukee and Richmond where complaint counsel had an
opportunity to adduce testimony on this facet of his afirmative case.
The competition between dealers referred to by complaint counsel was
that competition, if any, between those dealers who purchase from
Sunbeam Corporation on a direct basis and those dealers who pur-
chase Sunbeam products from wholesale distributors. Of course, re-
spondent takes the position that those dealers who do not purchase
from respondent on a direct basis, but purchase Sunbeam products
from wholesale distributors, are not customers of respondent. Re-
spondent takes the position that it does not even know who many
of these dealers are (those who purchase Sunbeam products solely
from wholesale distributors), and, respondent could not admit com-
petition with respect to dealers wholly unknown to it. Respondent
counsel stated that they would have to know who the dealers were,
the product involved, and the time period involved.

24. At the next session of the hearing held in this proceeding in
Washington, D.C., on July 23, 1963, complaint counsel called Mrs.
Agnes Simpson, a statistical clerk with the Federal Trade Commis-
sion, for the evident purpose of proving the existence of competition
between dealers in Milwaukee, Richmond, Baltimore, and Washing-
ton who bought direct from respondent and dealers in the same cities
who bought from wholesale distributors. This proof of “competition”
was sought to be established through certain exhibits produced and
identified by Mrs. Simpson. The principal exhibits which Mrs. Simp-
son prepared and sponsored for the purpose of showing “competition”
were CX 325, CX 326, CX 327, and CX 329, maps of the cities of
Richmond, Virginia; Milwaukee, Wisconsin: Baltimore, Maryland;
and Washington, D.C., respectively. Mrs. Simpson testified that, on
each of these maps, she had spotted the approximate location of the
dealers in the four cities whose names were shown on other exhibits
which had been received in evidence at previous hearings. For
example, CX 45, designated as an Advertising Requisition previously

6 Of course, there is testimony in the record by certain dealers that they considered
themselves to be in general competition with all other dealers loeated in the same
city, selling Sunbeam products, but this type of testimony has been held to be insuf-

ficient to establish ‘‘competition” within the contemplation of Section 2(d) of the Clayton
Act.

379-702—71——+4
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received in evidence, directs the shipment of 250 Hair Dryer Circu-
lars under Appendix B of respondent’s LPAP (Appliance Plan CX
3) Plan to Smith Williams Jewelers, 731 E. Main A, Richmond, Vir-
ginia. Mrs. Simpson stated that, on CX 325, the Map of the city of
Richmond, with stated marks and symbols, she indicated the approxi-
mate location of Smith Williams Jewelers from the address shown
on CX 45. From CX 47, another Advertising Requisition, she
obtained the name and address of N. F. Jacobs Sons, 815 E. Broad
Street, Richmond, and indicated the approximate location of this
dealer’s store on the map of Richmond, CX 325. She then went on to
CX 49, which lists Cowardin Jewelry, 1707 E. Main Street, Rich-
mond, Virginia, as another dealer who had obtained Appendix B
Material in the form of circulars, and indicated with symbols the
approximate location of this dealer on the Richmond Map. (CX 325)
She followed the same procedure by indicating the approximate
locations on the maps of Milwaukee (CX 326), Baltimore (CX 327)
and Washington (CX 829), the names and addresses of those dealers
listed on the face of exhibits in the record. In cases where the address
of the dealer was not shown on the exhibit, Mrs. Simpson consulted
the telephone directory of the appropriate city and selected an
address for that dealer from that directory. The city maps used by
Mrs. Simpson, CX 825, 826, 827, and 329 did not purport to be maps
of Richmond, Milwaukee, Baltimore, and Washington during 1957,
1958 or 1959, the years involved in this proceeding. The locations of
the dealers which Mrs. Simpson purported to show on the city maps
were only approximations, at best, and, on cross-examination, many
wide errors were brought out in these approximations. Mrs. Simpson
testified that she did not have personal knowledge that the maps
which she prepared and sponsored accurately reflected stove locations
during the relevant years. As stated above, the purpose of these maps
was to show the geographic proximity of store locations from which
an inference of competition could be drawn. Mrs. Simpson stated that
she did not have personal knowledge of what products may have
been stocked and resold by any of the stores shown on the maps. (Tr.
707-848)

95. At the conclusion of the cross-examination of Mrs. Simpson,
complaint counsel rested his affirmative case. Counsel for respondent
then moved to (1) dismiss the complaint on the ground that counsel
for the complaint had failed to prove that allegedly favored and dis-
favored dealers were engaged in competition at or about the same
time in the distribution of products of like grade and quality; (2) to
dismiss the charge in Paragraph Six of the complaint to the effect
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that respondent had granted an “additional 10%” allowance to “81
retailers” for advertising purposes, for the reason that, during the
course of testimony at hearings in support of the Commission’s case-
in-chief, complaint counsel agreed that this charge should be dis-
regarded because he had “misinterpreted” respondent’s billing system,
and (3) that the charge in Paragraph Six of the complaint with
respect to respondent’s Lawn Mower and Garden Equipment Assort-
ment Plan (CX 4) and its Electric Tool Assortment Plan (CX 5)
be dismissed for failure of proof. By order dated October 15, 1963,
this hearing examiner denied respondent’s motion to dismiss the com-
plaint by reason of the Commission’s views that, on a motion to dis-
miss made at the close of the Commission’s case-in-chief, all evidence
adduced in support of the case-in-chief should be viewed in the light
most favorable to the complaint. The hearing examiner stated that
action with respect to points (2) and (8) of respondent’s motion
would be taken in his initial decision to be issued after the closing of
the record.

26. Defense hearings were held in Chicago, Illinois, on November
5, 26, and 27, 1963, and Washington, D.C., on January 27, 28, 29, 30,
1, and February 1, 1964. The respondent called twenty-one witnesses.
Five were present or former officers and employees of Sunbeam
Corporation at the time of the preparation, issuance and operation of
the LPAP Plans during the years 1957, 1958, and 1959. The respond-
ent also called six dealer witnesses, four distributor witnesses, four
executives of trade associations familiar with the advertising and
promotion of shavers and small appliances by retail dealers, and two
of the leading authorities on advertising and marketing in the United
States, Dr. James Scott, Professor of Advertising, Graduate School of
Business Administration, University of Michigan, and Mr. William
W. Mee, President, Point-of-Purchase Advertising Institute, New
York, New York. The testimony of each witness will not be reviewed
in detail. References to some of the testimony will be referred to
where appropriate.

27. The record shows conclusively, and it is found, that newspaper,
broadcast, and catalog advertising were unsuitable for 90 to 95 per-
cent of the dealers who sold Sunbeam electric shavers and small appli-
ances. Every dealer wwho made purchases of shavers and small appli-
ances in quantities below the minimums specified in respondent’s
LPAP Plans who appeared at hearings testified that newspaper,
broadcast, and catalog advertising were, for them, unsuitable forms
of advertising and promotion. Although the theory of the complaint
and the theory on which complaint counsel presented his case-in-chief

2
3
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was that the $440 and $750 minimums specified in the plans prevented
some dealers from using newspaper, broadcast, or catalog advertising
and forced them to use the Appendix B advertising material which
the complaint alleged was “less effective” and “not even suitable” to
their needs, not one dealer testified that he was prevented from using
newspaper or broadcast advertising by reason of the $440 and $750
minimums specified in the plans. The testimony of both dealers and
distributors was that those dealers who used newspaper, broadcast,
or catalog advertising customarily purchased at least $500 to $2,000
worth of shavers and appliances, respectively, before running an
advertisement in the newspaper. This was necessary so as to “back-up”
the advertisement. For those dealers who did not choose to use news-
paper, broadcast or catalog advertising, and those dealers constituted
90 to 95 percent of the dealers who sold Sunbeam shavers and small
appliances, respondent’s LPAP Plans did not prescribe any purchase
minimums for those dealers to be entitled to receive the Appendix B
point-of-purchase or direct mail advertising material. Messrs. Mitchell
and Moldenhauer, dealers in Baltimore, Maryland, and Milwaukee,
Wisconsin, respectively, each of whom had purchased in much greater
quantities than the minimums specified in the two plans for news-
paper, broadcast, or catalog advertising, testified that newspaper,
broadcast, and catalog advertising were unsuitable for their promo-
tional needs. Since complaint counsel laid so much stress on this
theory to establish the violation of Section 2(d) as alleged in the
complaint, it is significant that complaint counsel has not requested
a specific finding of fact on this allegation of the complaint. It may
be that counsel agrees with the hearing examiner that the evidence
does not establish the allegations of the complaint in these respects.
28. Since the closing of the testimony, complaint counsel has aban-
doned the theory of the Section 2(d) violation alleged in the com-
plaint to the effect that “newspaper” advertising is “preferred” adver-
tising, and that “point-of-purchase” advertising is much less “effec-
tive” than newspaper advertising. Complaint counsel now requests
the hearing examiner to find that newspaper, radio, and television
advertising are wholly ineffective and “functionally unavailable to 95
percent of dealers”. In his proposed findings of fact, complaint coun-
sel has proposed a new and different theory from that alleged in the
complaint on which he proposes that it be found that respondent’s
LPAP Plans violated Section 2(d) of the Act. Complaint counsel
now contends that the point-of-purchase Appendix B display or
direct mail advertising offered as an alternative to newspaper, broad-
cast, or catalog advertising in respondent’s plans was not a reason-
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able and genuine alternative to those dealers who did not choose to
use newspaper, radio, television or catalog advertising. His reasons
for this contention are (1) that the Appendix B point-of-purchase
advertising material was suitable for dealers who also advertise in
newspapers, on radio, or television, and (2) the record shows that
some dealers did use the Appendix B material in addition to news-
paper advertising. In other words, counsel urges that, since the alter-
native Appendix B materials were suitable for and were actually
used by some dealers who, on occasion, also used newspaper advertis-
ing, this dual use prevented the Appendix B material from being an
alternative to newspaper, radio, television or catalog advertising.

29. In support of this contention, complaint counsel quotes from the
decision of the Commission in Erquisite Form Brassiere, Inc.,” Docket
$966, issued January 20, 1964, as follows:

Exquisite’s additional contention that it's furnishing of display materials con-
stituted a reasonable alternative was also correctly rejected, since these ma-
terials were offered and could be obtained by any customer irrespective of his
participation in cooperative advertising. )
The undisputed facts of record in the present case with respect to
the availability of the Appendix B advertising promotion material
under respondent’s plans were quite different from the facts in the
L'zquisite Brassiere case. In the present case, under respondent’s
plans, the Appendix B material cowld not be obtained by any dealer
irrespective of his participation in rvespondent’s LPAP Plans (italics
mine). Under respondent’s plans, the Appendix B advertising ma-
terials were an alternative to those dealers who did not choose to
use newspaper, radio, television, or catalog advertising and could
only be obtained by the dealer on the basis of purchases and to the
extent that credits had actually been earned. The Appendix B mate-
rials were not distributed to all dealers indiscriminately, but only
on earned credits on purchases from wholesalers under the plans.
Under respondent’s plans, the dealer did not receive both reimburse-
ment credits for newspaper advertising and also credits toward
Appendix B materials on the same purchase. This is made clear by
the evidence of record. In the Ewzquisite case, the distribution of the
display material was not based solely on credits earned on purchases
Ly the dealer on a proportionate basis under the advertising plans,
but was given and distributed indiscriminately to any and all
customers, irrespective of their participation in an advertising plan.

7The amended complaint charged Exquisite with violating subsections (d) and (e)
of the Clayton Act, as amended by the Robinson-Patman Act.
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30. Of course, it is also undisputed in the present record that some
dealers received reimbursement for newspaper advertising on some
purchases from a wholesale distributor on a drop-shipment basis
under respondent’s plans, and, on a fill-in purchase from the same
or a different wholesale distributor, received the Appendix B dis-
play material. This dual use by a dealer of two of the alternatives
mder respondent’s plans, each alternative form of advertising being
earned by the dealer under the plans on separate purchases, does
not render respondent’s plans any less alternative. The fact that
some dealers used both alternative forms offered in the plans indi-
cates that these dealers considered both newspaper and the Appendix
B advertising materials useful and valuable to them. This was one
of the stated purposes of the plans, to make available to all types of
dealers, large and small, a variety of alternative forms of advertis-
ing. Some dealers used newspaper advertising on a seasonal basis
under respondent’s plans. At other times of the year, under re-
spondent’s plans, these dealers did not choose to run mnewspaper
advertisements and made purchases from their wholesale distributor
in amounts less than $440 and $750 minimums specified for reim-
bursement for newspaper advertising and received their choice of
the Appendix B advertising material (Bohmbach, Tr. 1083-34;
Ploner, Tr. 1959) which they used in their stores. Try as he did,
complaint counsel was not able to show in this record that any
dealer received both a reimbursement for newspaper advertising and
also the Appendix B material on the same purchase under respond-
ent’s plans. This is one of the significant provisions in respondent’s
plans that made the Appendix B advertising materials an alterna-
tive to newspaper, broadcast, or catalog advertising; the dealer had
the choice of the Appendix B materials or the alternative newspaper,
broadecast, or catalog advertising—but he could not have both the
Appendix B materials and also reimbursement for newspaper,
broadcast, or catalog advertising on the same purchase.

31. Complaint counsel now urges that the Appendix B advertising
material offered in respondent’s plans is not a genuine alternative
for dealers who do not choose to use newspaper, broadeast, or catalog
advertising for still another reason. Complaint counsel contends that
respondent’s furnishing of services or facilities to customers in the
form of Appendix B material does not constitute an alternative to
payments for services or facilities to be provided by competing
customers. As authority for this position, complaint counsel, on
Page 13 of his proposed findings of fact, quotes from the initial



SUNBEAM CORPORATION 47

20 Initial Decision

decision of the hearing examiner in the Erquisite case, Docket 6966,
dated January 27, 1960, filed on January 28, 1960, wherein it is stated :

* % % Section 2(d)® encompasses paying for services furnished by a customer,
whereas Section 2(e) encompasses services furnished by the seller to the
customer, which would include the furnishing of store dispensers and display
material. Section 2(d) expressly provides that such payments for services
furnished by a customer are illegal, unless swuch payment is available on pro-
portionally equal terms to all other customers competing. This means what it
says: an alternative must be the payment for services furnished and not the
furnishing of services by the seller to the customers. Such payment, not
something else, must be available on proportionally equal terms.

In his citation to this initial decision, complaint counsel states that
this initial decision of the hearing examiner was “Adopted as the
decision of the Commission, October 31, 1960; Remanded on other
grounds, 301 F. 2d 499 (C.A.D.C. 1961).” This statement is mislead-
ing. While it is technically correct to say that the Commission in its
order stated that the initial decision of the hearing examiner was
“Adopted as the decision of the Commission,” nevertheless, the Com-
mission, in its opinion by Secrest, Commissioner, declined to adopt the
statements of the hearing examiner quoted above from his initial deci-
- sion. After agreeing with the hearing examiner that Exquisite’s
advertising plans were not offered or made known to some customers
competing with others who received payments under the plan, and,
for this reason in violation of Section 2(d), the opinion stated:

* % % Consequently, we do not reach the question of whether the various
plans could be legitimate components of a comprehensive plan or whether the
terms of one plan were or could be proportionally equal to those of another.

32. The Commission’s decision in the Ewquisite case was taken by
that respondent to the United States Court of Appeals for the Dis-
trict of Columbia for review. Since the Commission, in its decision,
had expressly stated that it did not consider it necessary to reach
the question passed upon by the hearing examiner in his initial
decision to the effect that “an alternative must be the payment for
services furnished and not the furnishing of services by the seller
to the customers,” this question was not involved in the review by
the Court of Appeals. One of the questions which were involved was

8 Section 2(d) provides: “That it shall be unlawful for any person engaged in com-
merce to pay or contract for the payment of anything of value to or for the benefit of
a customer of such person in the course of such commerce as compensation or in con-
sideration for any services or facilities furnished by or through such customer in connec-
tion with the processing, handling, sale, or offering for sale of any products or com-
modities manufactured, sold, or offecred for sale by such person, unless such payment or
consideration is available on proportionally equal terms to all other customers competing
in the distribution of such products or commodities.”
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whether the so-called Subsection (b) defense was available against
the charge under Subsection (d). The Commission had held it was
not available. The Court of Appeals stated, among other things:

The economic evil sought to be outlawed by it is the same whether the services
and facilities are furnished to the customer or by the customer with reim-
bhursement, so long as digerimination is practiced * * * It is impossible to
Lelieve it meant to treat one process of discrimination one way and to treat
in another way another process equally effective asg discrimination * The
Commission makes the flat statement dn its brief here that Subsection (d)
does not proscribe diseriminations in services or facilities. We are wholly
unable to agree with that view.

Thus, the Court, noting that “the thrust of the Robinson-Patman
Act is against diserimination”, considered all Subsections of the Act
together, each Subsection as component parts of the whole. The
Court held that the Subsection (b) defense was available against the
Subsection (d) charge. This hearing examiner is of the opinion, and
it i1s found, that the Appendix B advertising promotion material
offered in respondent’s LPAP Plans was a reasonable alternative to
those dealers who did not choose to use newspaper, radio, television
or catalog advertising.

38. The provision in Subsection 2(d) that payments or allowances
must be made available on proportionally equal terms “to all other
customers competing in the distribution of such products or com-
modities” means only customers who compete in the resale or dis-
tribution of products “of like grade and quality.” A#lanta Trading
Corp. v. FTC., 258 F. 2d 865-70. Although alleged in the complaint,
there is no evidence in the record that dealers who purchased Sun-
beam shavers and appliances exclusively from wholesale distributors
were customers of respondent. Under the evidence, the only dealer
customers of respondent were the 81 large dealers who purchased
shavers direct from respondent. Under the theory of the complaint,
these 81 large dealers were the favored customers, and those dealers
who purchased exclusively from wholesale distributors in amounts
less than the $440 and $750 minimums specified in the LPAP Plans
were the disfavored dealers. Counsel for respondent contends that
the evidence of record does not establish that competition exists “in
the distribution of such products or commodities” because the evi-
dence does not show that (1) the allegedly favored and disfavored
dealers were located in reasonably close geographic proximity to one
another; (2) that they were engaged in the resale or distribution
of goods “of like grade and quality”; and (3) the purchase and
resale of such goods were not shown to have occurred “at or about
the same time.”
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34. Counsel supporting the complaint has attempted to show only
the first of the above factors, “geographic proximity.” This was
through the testimony of Mrs. Simpson and the exhibit maps of
Richmond, Milwaukee, Baltimore, and Washington prepared by
her. In J. Weingarten, Inc., Docket No. 7714, evidence to the effect
that the stores of allegedly disfavored customers were “located in
sufficiently close proximity to Weingarten stores that competition
between them is a certainty™ was held to be insufficient under Section
2(d). The Commission held that complaint counsel must show:

* % * that the stores shown to compete with (the favored customer) were
actually stocking and selling an allegedly discriminating supplier's goods at
approximately the same time when (the favored customer) induced and
received the promotional allowances.

In that case the Commission rejected as insufficient the testimony of
the manager of two drug stores in Houston that he purchased the
products of Max Factor & Co., and Shulton, Inc., two of Weingar-
ten’s suppliers. The Commission said:

The only specific product identified in the testimony as purchased from the
two suppliers is Shulton’s “Desert Flower Creme Deodorant”. This, then, is
the only product which we know that both Weingarten and the witness pur-
chased and resold in 1958 and 1939. We have no idea how extensive the
witnesses’ purchases of this item were; whether it was stocked in both stores;
and whether it was stocked and resold at or during the time when the
respondent was soliciting and receiving an allegedly discriminatory allowance
from Shulton * * * The wholesaler testimony adduced in the record is defective
in another respect in that it fails to identify the particular stores serviced
which are in competition with Weingarten or, in the instance where stores
are shown to compete, there is no showing that these stores handled and sold
items similar in grade and quality to those purchased by Weingarten from
suppliers who granted it an allegedly discriminatory promotional allowance
o or o Antitrust cases and, in particular. Robinson-Patman cases, require a
meticulous attention to minute details. When dealing with prices. allowances
and goods of like grade and quality, the Commission may not indulge in
assumptions or presumptions. for these matters are susceptible of exact proof
and this is the type of showing which must be made.

General statements by dealers that they consider themselves to be
in competition with all other dealers in the same city are not suffi-
cient. International I illing Co., Docket No. 7136. The evidence of
record is undisputed that respondent’s electric shavers were not of
like grade and quality nor were respondent’s appliances of like grade
and quality. There were at least two different types of men’s shavers
and two different types of ladies’ shavers. There were eight or ten
different types of appliances. Complaint counsel stated that he
could not “break the thing down product by product. I would be as
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aged as Methusela on that basis” (Tr. 702). Upon the basis of the
evidence, it is found that complaint counsel has not established that
competition exists “in the distribution of such products or commodi-
ties” as required by Section 2(d) and the cases decided thereunder.

35. One of the cases relied upon by both complaint counsel and
counsel for respondent is Lever Brothers Company, 50 F.T.C. 494
(1953), commonly referred to as one of the soap cases. Lever
Brothers offered two advertising promotion plans. Under the first
plan, Lever offered payments for services based upon the number of
cases of each product purchased by the customer during the contract
period. The amount paid, which varied according to the product and
with the type of advertising, ranged from 1214 cents to 20 cents
per case for newspaper advertising and from 8 to 9 cents per case
for handbill or radio advertising. Customers who did not use the first
plan were entitled, under the second plan, to payments of 6 cents per
case if they furnished a feature sale supported by in-store display.
Customers using the second plan had the option of promoting their
sales through newspaper, radio, or handbill advertising and receiv-
ing payment therefor, at the per case rates specified in the first plan.
In that case (Lever Brothers), counsel supporting the complaint
argued, as he does in the present case, that advertising allowances
“were not available” to all of Lever Brothers’ customers, because
they were not suitable for, or usable by, certain customers. The Com-
mission held that, although some customers failed to earn payments
for newspaper advertising because their volume of purchases of
Lever products did not warrant such payments, the plan offered
alternative forms of participation which were effective and suitable,
and, therefore, available as a practical matter, to customers who did
not participate in the plans’ newspaper advertising alternative. In
his initial decision, the hearing examiner found that:

No witness has appeared in this proceeding who testified that he wished to
participate in the advertising allowances but could not do so because of the
expense. Furthermore, any customer, who for any reason does not wish to
advertise, can avail himself of the promotional allowances at the rates pro-
vided by using handbills, radio or television or by conducting feature sales
with display only (510).

The Commission adopted this decision and said:

In other words, the newspaper advertising allowances is a part of the compre-
hensive plan of payment for promotional services offered by respondents to
their several hundred thousand customers throughout the country. The condi-
tions under which these customers operate, of course, vary. Although it
appears that the use of advertising by means of newspaper, handbills, or
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store displays is general throughout the country, we will assume that among
these many customers will be found some who do not find newspaper adver-
tising practical. There is no proof, however, that either handbills or store
displays are not reasonably practical for all (50 F.T.C. at 510).

36. In the Commission’s Guides For Advertising Allowances and

Other Merchandising Payments and Services For Compliance With
Section 2(d) and 2(e) of the Clayton Act, as amended by the Rob-
inson-Patman Act, adopted May 19, 1960, the following example is
given by the Commission as a guide “to businessmen who want to
avoid violating the laws against giving or receiving improper pro-
motional allowances, including advertising or special services, for
promoting products”:
geainple: The seller's plan provides for furnishing demonstrators to large
department store customers. He must provide usable alternatives to his cus-
tomers who run other types of stores and compete with these customers but
cannot use demonstrators. The alternatives might be services of equivalent
value that the competing customers could use, or payments of like value for
advertising or displays furnished by the customers.
The above example suggested by the Commission as a guide to busi-
nessmen indicates that the Commission considers that both “pay-
ments” and “services” may be used and considered as reasonable
“alternatives” in an advertising plan or plans.

87. The advertising plan involved in Atlantic Products Corpore-
tion, et al.. Docket No. 8513, opinion of the Commission, dated De-
cember 13, 1963, was quite different from the plans here under
consideration. In that case, Atlantic was charged with violating
Section 2(d) by failing to make advertising and promotional allow-
ances available to all competing customers on proportionally equal
terms. The complaint was directed against that provision of respond-
ent's five percent advertising allowance on “regular line™ Iluggage,
whereby minimum purchases of $1500 over specified six-month
periods were required in order for the customer to qualify for the
allowance. The evidence disclosed that the $1500 minimnum purchase
requirement had the effect of excluding from 85 to 90 percent of
Atlantic’s customers from any participation in the plan. The Com-
mission held that the inclusion of a minimum-purchase requirement
in an advertising allowance plan, while not per se a violation of
9(d), had the effect of rendering Atlantic’s plan illegal because 85
to 90 percent of Atlantic’s customers did not purchase in sufficient
amounts to qualify for the allowance and because it was not demon-
strated that a lower minimum, under which many more customers
could qualify, would be impractical or burdensome for the seller.
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Unlike the Atlantic plan, Sunbeam’s LPAP Plans offered an alter-
native to those dealers who did not choose to buy in the $440 and
$750 minimums specified in respondent’s plans for newspaper, radio,
television, or catalog advertising. For these dealers, respondent’s
plans offered the Appendix B display or direct mail advertising ma-
terial with no minimum-purchase requirement. Sunbeam’s LPAP
Plans provided a comprehensive choice of qualitatively equivalent
forms of advertising and promotion which were suitable to the
needs of all types of dealers, large or small. Under respondent’s
LPAP Plans, and unlike those in Atlantic, no purchase minimums
of any kind were required of 90 to 95 per cent of the dealers who
purchased in small quantities and preferred to use the Appendix B
display or direct mail advertising offered as an alternative to news-
paper, broadcast, or catalog advertising.

38. There is no evidence in this record of a dealer to whom pro-
portional and qualitatively equivalent promotional allowances were
not available in theory and in practice under respondent’s plans.
There is no evidence that any dealer preferred one of the alternatives
in respondent’s plans but found it beyond his reach. What are the
standards to be used in assessing the requirements of Section 2(d)
with respect to an advertising plan? The Commission stated in its
decision in Lecer Brothers,” supra. that the intent of Congress in
passing Section 2(d) was to eliminate diserimination in the pay-
ments for services and facilities rendered, particularly in the adver-
tising field. In passing on the legality of payments for services and
facilities rendered under Section 2(d) and whether a promotional
plan conformed to the express Congressional intent, the Commis-
sion stated that: “It must be honest in its purpose and fair and
reasonable in its application.” One of the most recent expressions of
‘opinion by the Commission as to that type of advertising program
which will meet the tests of Section 2(d) is stated by the Commis-
sion in its latest decision in the Ewquisite Form Brassiere® case.
issued on 