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unless there are maintained by respondent full and adequate
records disclosing the facts upon which such claims and repre-
gentations are based.

It is further ordered, That the respondent herein shall, within sixty
(60) days after service upon it of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which it has complied with this order.

I~ THE MATTER OF
THE PURE OIL COMPANY ET AL.*

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATIONS OF SEC. 2 (a)
OF THE CLAYTON AND THE FEDERAL TRADE COMMISSION ACTS

Dockets 6640, 6898, 1567, 8587. Complaints, Sept. 26, 1956—Decision,
Dec. 28, 1964

Order vacating the initial decisions and dismissing the complaints charging four
major marketers of gasoline with anti-competitive practices, and announcing
a comprehensive industrywide inquiry into the marketing and other competi-
tive problems of the gasoline industry.

CoMPLAINT

SEPTEMBER 26, 1956

The Federal Trade Commission, having reason to believe that the
party respondent named in the caption hereof, and hereinafter more
particularly designated and described, has violated, and is now violat-
ing, the provisions of subsection (a) of Section 2 of the Clayton Act
(15 U.8.C., Section 18) as amended by the Robinson-Patman Act, ap-
proved June 19, 1986, and the provisions of Section 5 of the Federal
Trade Commission Act (15 U.S.C., Section 45), and it appearing to
the Commission that a proceeding by it in respect thereof would be
in the public interest, hereby issues its complaint, stating its charges
with respect thereto as follows:

COUNT I

Paracrarr 1. Respondent Pure Oil Company is a corporation or-
ganized, existing and doing business under and by virtue of the laws

*And the following related cases: The Tesas Company, Docket No. 8898 ; Standard Oii
Company (Indiana), Docket No. 7567 ; and Shell Oil Company, Docket No. 8537.
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of the State of Ohio, with its principal office and place of business lo-
cated at 35 East Wacker Drive, Chicago, Illinois. '

Par. 2. Respondent Pure Oil Company is now, and for several years
last past has been, among other things, primarily engaged in the sale
and distribution of gasoline and other petroleum products throughout
the United States under the brand name of “Pure.” “Pure” gasoline is

- nationally advertised and enjoys wide public acceptance.

Respondent occupies a major position in the petroleum industry,
being among the Nation’s leading producers and marketers of gasoline
and other petroleum products. In 1955 respondent produced crude oil
and gas from 5,540 net wells in 15 States and the Gulf of Mexico. It has
four major refineries strategically located to serve its marketing avea.
Crude oil processed in these refineries during the year 1955 totailed
60,592,000 barrels compared with 47,178,000 barrels processed in 14:4.
It has marketing facilities located in twenty-four States and as of
December 31, 1955, distributed its products from and through ap-
proximately 15,000 retail outlets. Of these, some 15,000 retail outlets
respondent operates 93 as company stations, leases some 3,379 stations
to independent dealers and has contracts in force of which 8,474 other
independent stations under the terms of which “Pure” gascline and
other “Pure” petroleum products are sold. In addition thereto, respond-
ent sells its “Pure” gasoline and other petroleum products to a number
of independent jobbers who in turn sell “Pure” gasoline at retail
through their own stations and to other independent gasoline service
station operators. Some 3,288 stations are to be found in this latter
category.

Par. 3. Respondent Pure Oil Company markets its gasoline and
other petroleum products on a nationwide basis through its own com-
pany-owned and operated stations as well as under dealer contracts.
In the latter category, respondent has entered into dealer contracts
with approximately 120 dealers located in the Birmingham, Alabama,
area, now in force, obligating said respondent to sell and deliver to
such dealers all of their respective requirements of respondent’s brand
of gasoline during the term of such contracts.

Par. 4. For the purpose of supplying said customers, and in making
delivery pursuant to said contracts, respondent ships or otherwise
transports its gasoline from its refinery in Baton Rouge, Louislana, to
Birmingham, Alabama, through the facilities of the Plantation Pipe
Line from which it is distributed to said dealers. There is now and has
been at all times mentioned herein a continuous stream of trade in com-
merce, as “commerce’ is defined in the Clayton Act, of said gasoline
between respondent’s Baton Rouge, Louisiana, refinery, terminals and
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distribution points, and said retail dealers purchasing said gasoline in
Birmingham, Alabama. All of such purchases by said retail dealers
are and have been in the course of such commerce. Said gasoline is
transported into Alabama by respondent and there sold by respondent
for resale in the Birmingham, Alabama, area.

Par. 5. Respondent Pure Oil Company, in the course and conduct
of its business, is now, and during the times mentioned herein has
been, in substantial competition with others engaged in the produc-
tion, sale and distribution of gasoline and other petroleum products in
commerce between and among the various States of the United States
and of the District of Columbia.

Par. 6. Respondent Pure Oil Company, in the course and conduct
of its business, has discriminated in price between different purchasers
of its gasoline of like grade and quality by selling it to certain of its
customers at higher prices than it did to other of its customers,

Since on or about December 29, 1955, respondent Pure Oil Com-
pany, in the course and conduct of its business, as above described, has
sold its gasoline to certain dealers located in and around Birming-
ham, Alabama, at prices substantially lower than the prices charged
by said respondent to other of its retail purchasers of gasoline lo-
cated in the State of Alabama as well as in other States of the United
States.

Par. 7. The effect of the aforesaid discriminations or of any ap-
preciable part thereof has been or may be substantially to lessen com-
petition or tend to create a monopoly in the lines of commerce in
which respondent and its favored customers are respectively engaged,
or to injure, destroy or prevent competition with respondent or with
said favored customers who receive the benefits of said discriminations
or with the customers of either-of them.

Par. 8. The foregoing alleged discrimination in price made by re-
spondent Pure Oil Company are in violation of subsection (a) of Sec-
tion 2 of the Clayton Act, as amended.

COUNT IT

Par. 9. The allegations of Paragraphs One through Three of Count
I of this complaint are hereby adopted and incorporated herein by
reference and made a part of this Count II the same as if they were
repeated herein verbatim.

-Par. 10. In the course and conduct of its business, respondent Pure
0Oil Company is now and has been at all times referred to herein en-
gaged in commerce, as “commerce” is defined in the Federal Trade
Commission Act, in that it ships or otherwise transports its gasoline
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in tank cars, tankers, pipe lines, and trucks from its different re-
fineries, terminals and distribution points located in various States of
the United States to its retail dealers located in the Birmingham, Ala-
bama, area and to various other States of the United States.

Par. 11. Except to the extent that competition has been hindered,
frustrated, lessened and eliminated as set forth in this complaint, re-
spondent has been and is now in substantial competition with other
corporations, individuals and partnerships engaged in the sale and-
distribution of gasoline in “commerce” as that term is defined in the
Federal Trade Commission Act.

Par. 12. Beginning in or about December 1955, respondent, acting
through its Division Manager, one Fayette G. Shepard, and some 60
odd of its retail dealers, engaged in selling Pure Qil Company gaso-
line and other petroleum products in the Birmingham, Alabama, area,
for the purpose of suppressing, preventing, hindering, and lessening
competition In the sale and distribution in such commerce of gasoline,
have entered into, maintained and carried out a combination, planned
common course of action, understanding and agreement, through which
they would fix and maintain, and did fix and maintain, the price at
which gasoline was sold or would be sold at retail in the gasoline serv-
ice stations leased and operated by the some 60 odd retail service sta-
tions selling Pure Oil Company gasoline and other petroleum products.
~ Par. 18. Pursuant to and in furtherance of the aforesaid unlawful
combination, planned common course of action, understanding and
agreement, respondent, acting through and with the aforesaid Fayette
G. Shepard, together and in conspiracy and combination with the
aforesaid some 60 odd retail service station dealers, did and performed
the following acts and things:

1. Agreed to attempt to adopt and did to a substantial degree and
extent adopt, adhere to and maintain a plan or policy, sometimes desig-
nated and referred to as the “Chicago Plan” or “1 cent policy,” where-
by the posted retail price of gasoline for grades at Pure stations in the
Birmingham area would not exceed the price of gasoline for similar
grades posted by independent stations selling unbranded grades of
gasoline by more than 1 cent in said area.

2. Agreed to fix and maintain, and did fix and maintain, the retail
price at which gasoline was sold or to be sold at the various service sta-
tions operated by the some 60 odd retail dealers operating under con-
tract with respondent.

3. Agreed to and adhered to certain discounts, terms and condi-
tions upon which the said gasoline would be sold to the some 60 odd
retail service stations and to the purchasing public.
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Par. 14. This alleged unlawful planned common course of action
is singularly unfair, oppressive and to the prejudice of the public and
respondent’s competitors and retailers of gasoline in the Birmingham,
Alabama, marketing area and has a dangerous tendency to unduly re-
strain, hinder, suppress and eliminate competition between and amoeng
respondent’s retail dealers and the independent retail dealers located
in the Birmingham, Alabama, areas, or others, and has unduly
restrained, hindered, suppressed and eliminated competition therein in
the sale and distribution of gasoline in commerce within the meaning
of the Federal Trade Commission Act and constitutes an unfair meth-
od of competition and an unfair act and practice in commerce within
the intent and meaning of Section 5 of the Federal Trade Commission
Act.

Ur. Bufus E. Wilson, Mr. Alan Weber, and IMr. Paul D. Scanlon,
for the Comumission.

Howrey, Sitmon, Baker & Murchison, by Mr., William Siémon and
M. A, Duncan W hitaker of Washington, D.C., and Vinson, Elkins,
Weems & Searls, by Mr. Ben A. Harper and Mr. Jokn C. Snodgrass of
Palatine, Illinois, for respondent.

CoarpLaiNt®
SEPTEMBER 27, 1957

The Federa! Trade Commission, having reason to believe that The
Texas Company, a corporation, hereinafter sometimes referred to as
respondent, has violated and is now violating tlie provisions of Sec-
tion 2(a) of the Clayton Act (15 U.S.C., Section 13), as amended by
the Robinson-Patman Act, approved June 19, 1986, and the provisions
of Section 5 of the Federal Trade Commission Act (15 U.S.C., Section
45), and it appearing to the Commission that a proceeding by it in re-
spect thereof would be in the public interest, hereby issues its com-
plaint, stating its charges with respect thereto as follows:

COUNT I

Pairacrapu 1. Respondent, The Texas Company, is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of Delaware, with its principal office and place of business
located at 135 Fast 42d Street, New York 17, New York. Respondent is
now, and for several years last past has been, among other things, en-
gaged in the offering for sale, sale and distribution of gasoline and
other petroleum products throughout the United States under the

*Hearing Examiner’s order of Mar. 30, 1959, supplemented complaint to encompass

activities allegedly in violation of Count II occurring since the date of the complaint,
specifically in the Detroit area from June 1957 to June 1938.
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brand names of “Texaco”, “Fire Chief”, and “Sky Chief”. Gasoline
sold under these brand names is nationally advertised and enjoys wide
public acceptance. Respondent occupies a major positions in the petro-
leum industry, being among the Nation’s leading producers and mar-
keters of gasoline and other petroleum products. The Texas Company,
is an integrated organization engaged in all aspects of the oil industry
and operates throughout the United States in one or more phases of
the oil industry, or in related business. In 1256, the respondent pro-
duced 148.357,911 barrels of crude oil from its domestic wells. The com-
pany owns or leases 11,260,558 acres of productive and prospective land
in the United States. At the close of 1956, the respondent’s domestic
crude and production pipe line system ageregated 6,707 miles, Marine
equipment operated by the respondent in 1956 consisted of 76 ocean
going vessels with a total capacity of approximately 1,265,000 dead-
weight tons. The respondent has a total of 13 refineries located in the
States of Texas, Illinois, New Jersey, California, Oklahoma, Wyo-
ming, Montana, Delaware and Rhode Island, and these refineries have
a daily aggregate crude capacity of 616,000 barrels. The respondent
has approximately 140 terminals located throughout the United States
of which 43 are served by pipe line and the balance by ocean or inland
waterway. The company’s products are marketed in every State of the
United States, being sold direct from terminals and refineries and
principally marketed through approximately 2,200 bulk stations.

he respondent also owns or leases procducing properties, refineries
and pipe lines, and markets its products in foreign lands.

Par. 3. Respondent markets its gasoline and other petroleum prod-
nets on a nationwide basis through its own company-owned and oper-
ated stations as well as under contracts with independent dealer
stations. In the latter category, respondent has entered into dealer
contracts with dealers, hereinafter referred to as“Texas” or “Texaco”
dealers, located in the Portsmouth-Norfolk-Virginia Beach, Virginia,
arez, and other areas, now in foree, and under the provisions thereof
respondent sells and delivers to such dealers all of their respective re-
quirements of respondent’s brands of gasoline during the terms of
such contracts. :

Par. 4. For the purpose of supplying said customers, and in making
delivery pursuant to said contracts, respondent ships or otherwise
transports its gasolines from its refineries located in various States
across State lines, to bulk stations and other distributing points in the
aforementioned area, from which it is distributed to said Texaco retail
dealers. There is now and has been at all times mentioned herein a con-
tinuous stream of trade and commerce, as “commerce” is defined in the
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Clayton Act, of said gasolines between respondent’s refineries, ter-
minals and bulk stations and said Texaco dealers purchasing said
gasolines in the Portsmouth-Norfolk-Virginia Beach, Virginia, area,
and other areas. All of such purchases by said Texaco retail dealers
are and have been in the course of such commerce. Said gasolines after
transportation into the State of Virginia and other areas by re-
spondent and after sale by respondent to said Texaco dealers is then
offered for resale and sold by the said Texaco dealers to motorists and
others in the aforementioned areas, as well as other areas.

Par. 5. Respondent, in the course and conduct of its business, is now,
and during the times mentioned herein has been, in substantial compe-
tition with others engaged in the production, sale and distribution of
gasoline and othe petroleum products in commerce between and among
the various States of the United States and of the District of Columbia.

Par. 6. Respondent, in the course and conduct of its business, has
diseriminated in price between different purchasers of its gasoline, of
like grade and quality, by selling it to certain of its customers at
higher prices than it did to other of its customers. Since on or about
November 1956, respondent, in the course and conduct of its business
as above described, has sold its gasoline to certain dealers located in
and around the Portsmouth-Norfolk-Virginia Beach, Virginia, area,
and other areas at prices substantially lower than the prices charged
by the respondent to its other retail purchasers for gasoline of the
same grade and quality in the same competitive market area. This
practice of respondent has been followed in other areas of the United
States as well as the aforementioned Norfolk-Portsmouth-Virginia
Beach, Virginia, area.

Par. 7. The effect of the aforesaid discriminations, or of any ap-
preciable part thereof, has been or may be substantially to lessen com-
petition or to injure, destroy or prevent competition with those retailers
of respondent’s gasoline who received the lower prices, in the resale
of said gasoline at retail in the Portsmouth-Norfolk-Virginia Beach,
Virginia, area, and other areas.

Par. 8. The foregoing alleged discriminations in price made by
respondent, The Texas Company, are in violation of subsection (a) of
Section 2 of the Clayton Act, as amended.

COUNT II

Par. 9. The allegations of Paragraphs One through Six of Count
I of this complaint are hereby adopted and incorporated herein by
reference and made a part of this Count II the same as if they were
repeated herein verbatim.
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Par. 10. Respondent sells its gasoline to a number of retail dealers
located in the area comprising Portsmouth, Norfolk, and Virginia
Beach, Virginia, as well as in other areas in different States of the
United States. In these various areas respondent, as outlined in Par-
agraph Three herein, has entered into certain contracts or leases,
now in force, obligating respondent to sell and deliver to such
retall dealers all of their respective requirements of respondent’s
brands of gasoline during the terms of such contracts. For the purpose
of supplying said customers and of making deliveries pursuant to said
contracts, respondent ships or otherwise transports its gasolines from
its refineries located in various States across State lines to bulk sta-
tions and other distributing or terminal points in or near the specified
area or areas from which it is delivered to said retail dealers. There
is now and has been at all times mentioned a continuous stream of
trade and commerce, as “commerce” is defined in the Federal Trade
Commission Act, of said gasolines between respondent’s refineries,
terminals and bulk stations and said retail dealers purchasing said
gasolines in the areas mentioned herein. All of such purchases from
respondent by the said Texaco retail dealers are and have been in the
course and furtherance of such commerce. Said gasolines are sold by
respendent for resale in the Portsmouth-Norfolk-Virginia Beach,
Virginia, area and other areas.

Par. 11, Except to the extent that competition has been hindered,
frustrated, lessened and eliminated as set forth in this complaint,
respondent has been and is now in substantial competition with other
corporations, individuals and partnerships engaged in the sale and
distribution of gasoline in “commerce” as that term is defined in the
Federal Trade Commission Act.

Par. 12. It is now and has been the policy of respondent The Texas
Company for a number of years to grant to its lessee retail dealers,
temporary discounts from the regular tank wagon price of its
gasolines.

The granting of such discounts generally occurs in areas where
there is a price disturbance, usually in the nature of a local or area
price war,

The policy of granting such discounts is conditioned upon the retail
dealer agreeing to request such assistance and at the same time agree-
ing to post such prices as may be dictated by respondent The Texas
‘Company. Failure or refusal on the part of the lessee retail dealer
to post the prices dictated by respondent is regarded by the respondent
as sufficient basis to not allow such discount, or in those cases where
it has been granted, to terminate such discount even though such
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discount is still being given to other lessee retail dealers in the same
competitive area. '

Par. 13. Beginning on or about November 1956, and at different
times thereafter, respondent entered into a combination, planned com-
mon course of action, agreement and understanding with certain of
its lessee retail dealers in the Portsmouth-Norfolk-Virginia Beach,
Virginia, area and other areas under the terms and conditions of
which the aforestated discount policy of respondent was placed into
effect, maintained and carried out.

Par. 14. Pursuant to and in furtherance of the aforesaid unlawful
combination, planned common course of action, understanding and
agreement, respondent, acting together and in combination with the
aforesaid retail service station dealers, agreed to fix and maintain and
did fix and maintain, the retail price at which gasolines were sold or
were to be sold at said retail service stations, and, further, agreed to
and adhered to certain discounts, rebates, allowances, terms and con-
ditions upon which said gasolines would be sold to said retail service
stations and to the purchasing public.

Par. 15. This alleged unlawful planned common course of action
is singularly unfair, oppressive and to the prejudice of the public and
respondent’s competitors and retailers of gasoline in the Portsmouth-
Norfolk-Virginia Beach, Virginia, area, and other areas, and has a
dangerous tendency to unduly restrain, hinder, suppress and eliminate:
competition between and among respondent’s retail dealers, or others,
in the sale and distribution of gasoline in commerce within the mean-
ing of the Federal Trade Commission Act, and constitutes an unfair
method of competition and an unfair act and practice in commerce
within the intent and meaning of Section 5 of the Federal Trade
Commission Act.

Mr. Rufus E. Wilson and Mr. Paul D. Scanlon for the Commission.
Mr. Milton Handler and Mr, Amzy B. Steed of New York, N.Y.;
with Mr. Fred A. Freund, Mr. Frank D. Gorman, Mrs. Cecelia H.
Goetz; and Mr. James M. Brachman of New York, N.Y., for the
respondent.
CoarpLaiNT*

ATGUST 7, 1959

The Federal Trade Commission, having reason to believe that the
above-named respondent has violated and is now violating the provi-
sions of Section 5 of the Federal Trade Commission Act (15 U.S.C...

*Reported as amended by order of Hearing Examiner dated Sept. 7, 1960.

\
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Sec. 45), and it appearing to the Commission that a proceeding by it
in respect thereof would be in the public interest, hereby issues its com-
plaint, stating its charges as follows: v

Parscrara 1. Respondent is a corporation organized, existing and
doing business under and by virtue of the laws of the State of Indiana,
with its principal office and place of business located at 910 South
Michigan Avenue, Chicago, Illinois.

Par. 2. Respondent is now and for many years has been primarily
engaged in the business of refining, storing, transporting, distribut-
ing, and selling gasoline and other petroleum products to various
wholesale and retail buyers throughout the United States, as herein-
after more fully set forth, for resale through service stations to the
consuming public. Respondent’s gasoline enjoys wide public acceptance
wherever it is marketed and is considered a major brand product.

Respondent is a fully integrated company in that it is engaged in the
acquisition and exploitation of oil producing properties in the United
States and elsewhere and the refining of crude oil and the subsequent
manufacture therefrom of various petrolenm products, including gas-
oline. Respondent is one of the Nation’s leading producers and market-
ers of gasoline and other petroleum products. In 1956 respondent’s
total assets of $2,425,000,000 and total income of $1,912,000,000 placed
it third in size in the entire field. In 1957 respondent was the fifth larg-
est oil company in terms of total assets, surpassed only by Standard
0il Company (New Jersey), $7.9 billion; Gulf Oil Company, $2.9 bil-
lion ; Socony-Mobil Oil Company, $2.8 billion: and The Texas Com-
pany, $2.5 billion. It is the ninth largest industrial corporation in the
Nation in terms of total assets, exceeded only by General Motors, U.S.
Steel, Ford Motor Company and E. I. du Pont de Nemours & Co. in
addition to the aforementioned oil companies.

In the United States respondent is the second largest refiner and the
fourth largest producer of crude oil. In 1956, respondent refined about
eight percent of all crude oil in the United States, and its sales, includ-
ing an average of 323,694 barrels per day of refined gasoline, repre-
sented eight percent of the Nation’s total. Its pipeline movements,
through some 14,890 miles of crude oil pipelines, represented about six-
teen percent of the Nation’s total.

Respondent’s primary marketing area is in the fifteen States known
as the midwest and mountain States. These States are Montana,
Wyoming, Colorado, North Dakota, South Dakota, Nebraska, Kansas,
Oklahoma, Minnesota, Towa, Missouri, Wisconsin, I1linois, Michigan,
and Indiana. In addition respondents has affiliates who market in some
thirty-three States: Utah Oil Co. (Utoco), five States; American Oil
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Company (Amoco), twenty-eight States. Thus, the consolidated com-
pany has marketing representation in forty-eight States.

In 1956 respondent and its affiliates served 29,890 or more retail out-
lets. Approximately sixty percent of respondent’s gasoline is marketed
in the fifteen State area mentioned above under the name of Standard
White Crown (premium) and Standard Red Crown (regular or house
brand), through some 15,654 retail outlets. Of this number, some 3,602
stations are company-owned service stations leased to dealers and some
6,930 stations are privately owned service stations sub-leased to dealers.
Included in the foregoing are some 842 stations designated as lessee-
consignee stations. Respondent also has some 96 company operated
service stations and sells to some 5,017 other stations under supply
agreements. The forty percent remainder of its gasoline production
is sold directly to various commercial users and other commercial
accounts.

In the entire fifteen State market area mentioned above, respondent
is one of the major gasoline marketers engaged in selling its gasolines
throughout the area, if not the major one, and occupies a dominant po-
sition or status in the area, agit has for many years.

Par. 3. In the delivery and sale of its gasoline to its various mar-
keting outlets located in the fifteen State avea, respondent ships or
otherwise transports its gasoline from its various refineries located in
Whiting, Indiana; Sugar Creek, Missouri; Wood River, Illinois; Man-
dan, North Dakota; Neodesha, ansas; Casper, Wyoming; Texas
City, Texas; El Dorado, Arkansas; Destrehan, Louisiana; Yorktown,
Virginia; Salt Lake City, Utah; Baltimore, Maryland ; and Savannah,
Georgia, through the facilities of its pipelines, barges, tank cars and
trucks interconnecting the various refineries with its marine and other
terminals and bulk stations across State lines, from which the said
gasolines are distributed to service stations, dealers and other custom-
ers Jocated in the various States in which it does business. Accordingly,
respondent is now, and has been at all times mentioned herein, engaged
in commerce, as “commerce” is defined in the Federal Trade Commis-
sion Act, in the shipment and transportation of such gasoline between
respondent’s various refineries, terminals and distribution points, its
bulk storage plants and said wholesalers, jobbers and retail dealers
purchasing said gasoline in the fifteen State area. All of such pur-
chases by wholesalers, jobbers and retail dealers in these States are and
have been in the course of such commerce.

Pair. 4. Except to the extent that competition has been hindered,
frustrated, lessened and eliminated, as set forth in this complaint, re-
spondent has been and is now in substantial competition with other
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corporations, firms and individuals engaged in the sale and distribu-
tion of gasoline in “commerce” as that term is defined in the Fedeval
Trade Commission Act.

Par. 5. Respondent has a number of retail outlets through which
its refined petroleum products, including gasoline, are sold to the con-
suming public, as mentioned above. A substantial number of these out-
lets are operated by independent businessmen, or who would be such
in the absence of the power and control exercised over them by respond-
ent, who lease or sub-lease their service station properties from re-
spondent and who have entered into supply contracts for gasoline and
certain other requirements with respondent.

Respondent markets its gasoline through the retail outlets men-
tioned above by the medium of contracts or lease agreements under the
terms of which respondent agrees to sell and deliver and the dealers
agree to buy all of their requirements of gasoline from the respondent.

There are more than 10,000 such dealers operating service stations
as respondent’s lessees in the fifteen State area mentioned above.

Par. 6. Commencing on or about December 1955, respondent de-
vised, and in combination, concert, or by agreement, express or im-
plied, with certain of its lessee-dealers, adopted and caused to be
placed in effect a course of dealing, scheme, plan, method, device or
policy applicable to the sale of gasoline to its retail lessee-dealers and
the consuming public which has been placed in operation in different
marketing areas as follows:

Minneapolis-St. Paul, Minnesota ;

Kansas City, St. Louis, Missouri;

Evansville, Indiana;

Eau Claire, La Crosse, Wassau, Racine, Fond du Lac, Kenosha,
Oshkosh, Wisconsin

Peoria, Decatur, Springfield, Danville, Champaign-Urbana,
Kanakee, Illinois; '

Sioux Falls, Huron, South Dakota;

Omaha, Nebraska ; and

Des Moines, Sioux City, Iowa.

Said policy is variously referred to, designated, or otherwise known
as the “1956 Retail Marketing Plan,” the “T'win Cities Plan,” the
“Minneapolis Plan,” or the “Suggested Competitive Retail Price
Plan,” commonly known and hereinafter referred to as SCRP. Under
SCRP respondent discontinues the traditional posting of its dealer
tank wagon gasoline price at its bulk plants; purports to ascertain
through surveys the prevailing retail price levels of various classes
of unbranded gasoline resellers; and purports to determine an appro-



1348 FEDERAL TRADE COMMISSION DECISIONS

Complaint 66 F.T.C.

priate differential between branded and unbranded products as a class,
to reflect realistically the difference in public acceptance between the
two classes of products, taking into consideration :

a. posted prices of unbranded resellers;

b. discounts from posted prices;

c. value of stamps, premiums and other give-aways.

On the basis of the foregoing, respondent then determines a “sug-
gested competitive retail price.” The price of gasoline to Standard’s
lessee-dealers is then determined by a percentage discount from the
suggested competitive retail price, excluding taxes. In no event does
the percentage discount allowed the lessee-dealer amount to what he
was receiving as his normal margin of profit on each gallon of
gasoline.

By means of various provisions in the leases, sub-leases and supply
contracts and through a system of policing the business operations of
the said independent lessee-dealers by constant inspection and sur-
veillance, the respondent is able to and does, to a substantial extent
and degree, dominate and control the lessee-dealers in the operation of
the service stations leased or sub-leased from respondent. Such domi-
nation and control is exercised, exerted, and used by respondent to per-
suade, influence, coerce and induce said independent lessee-dealers to
abide by, agree to, adhere to, follow or acquiesce in, various plans, poli-
cies or methods of doing business which may be suggested by respond-
ent or which respondent may desire or elect to place in effect and
operation, including SCRP. At all times the independent lessee-dealer
1s conscious and aware of the power of respondent and is influenced by
such power in the everyday decisions made by him in the conduct of
his business.

To help effectuate and carry out the SCRP plan in the different
market areas hereinbefore set forth, respondent caused meetings to be
held between representatives of respondent and certain of respondent’s
lessee-dealers, in the particular market or markets among others, at
which time the details, aims and purposes of the SCRP plan were ex-
plained and discussed. These procedures and their implementation had
the tendency to and did persuade, influence, and otherwise induce
or cause respondent’s independent lessee-dealers to agree to adopt or

follow the SCRP plan and policies, when placed in operation.

As a result of such agreement, either express or implied from a
course of dealing or other circumstances, cooperation, combination,
understanding, and planned common course of action, respondent and
certain of its lessee-dealers have been able to effectively establish, fix
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.and maintain prices of gasoline in those market areas where the SCRP
plan has been placed in effect.

Par. 7. The combinations, agreements, understandings, acts, prac-
tices, systems, policies, course of dealing and planned common course
of action of respondent and its lessee dealers, as alleged, have had a
tendency to unduly restrain, hinder, suppress, prevent and eliminate
competition between and among respondent’s lessee-dealers; between
respondent’s lessee-dealers and others in the various areas in which
SCRP has been and is now in force and effect; have a tendency to cre-
ate a monopoly in the sale and distribution of gasoline in commerce
within the meaning of the Federal Trade Commission Act; and con-
stitute unfair methods of competition and unfair acts and practices in
commerce within the intent and meaning of Section 5 of the Federal
Trade Commission Act.

Mr. Bufus E. Wilson and M»r. 4. M. Minotti for the Commission.

Mr. Haommond E. Chaffetz and M r. Walter T. Kuhlmey of Kirk-
land, Ellis, Hodson, Chajffetz and Masters, Chicago, Ill., for
respondent.

S Meriein Bristol, Uv. M. J. Keating, of counsel.

CoaPLAINT

OCTOBER 16, 1962

The Federal Trade Commissien, having reason to believe that the
party respondent named in the caption hereof, and hereinafter more
particularly designated and described, has violated, and is now violat-
ing, the provisions of subsection (a) of Section 2 of the Clayton Act
(U.S.C., Title 15, Sec. 13), as amended by the Robinson-Patman Act,
approved June 19, 1936, and the provisions of Section 5 of the Federal
Trade Commission Act, as amended (U.S.C., Title 15, Sec. 45), and it
appearing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint, charging
as follows:

‘COUNT 1

Paracrara 1. The respondent, Shell Oil Company, is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Delaware, with its principal office and place of
business located at 50 West 50th Street, New York, New York.

Par. 2. Respondent is now, and for several years last past has been,
among other things, primarily engaged in the business of distributing
and selling gasoline and other petroleum products throughout the
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United States and the District of Columbia under the brand name
of “Shell”. Products, and particularly automotive gasoline, sold under
this brand name are nationally advertised and enjoy a wide public
acceptance as a standard product by motorists in their own and other
parts of the country.

Respondent occupies a major position in the petroleum industry,
being among the Nation's leading producers and marketers of gaso-
line and other petroleum products. Respondent is an integrated orga-
nization in all aspects of the oil industry and operates throughout
the United States and the District of Columbia in one or more phases
of the oil industry.

Respondent’s principal marketing areas in the United States are
the West Coast, the East Coast, the Middle West, and the Deep South.
Located within these areas, respondent has 16 or more marketing
regions or divisions subdivided into numerous districts.

In 1959 respondent’s assets were in excess of $1 billion and its total
revenue exceeded $1.8 billion. Its over-all production, including royalty
oil, averaged 366,000 barrels per day during 1959 as compared to
347,000 barrels per day during 1958, and this volume represented a
gain of 5.5%. In 1959 respondent served 23,000 or more gasoline retail
outlets. Respondent’s sales for automotive gasoline through its com-
pany-owned and leased service stations increased in 1959 over the
preceding year some 7 percent.

Par. 8. Respondent markets its automotive gasoline and other petro-
leum products in the aforementioned areas through wholesalers, com-
pany operated stations and through retail service stations operated by
dealers who either own or lease their stations. In the latter category,
respondent has entered into dealer contracts with such independent
dealer-purchasers, located in the Smyrna-Marietta, Georgia, trade
area, as well as in other trade areas in the United States and the Dis-
trict of Columbia, which are now in force and effect, pursuant to the
provisions of which respondent supplies such independent dealer-
purchasers with all of their respective requirements of respondent’s
brand of automotive gasoline during the terms of such contracts.

For the purpose of supplying said independent dealer-purchasers
and of making deliveries pursuant to said contracts, respondent ships
or otherwise transports its automotive gasoline in tank cars, tankers,
pipe lines and trucks from its different refineries, terminals and dis-
tribution points, located in various States of the United States to
distributing points located within the State of Georgia, as well as in
other States of the United States from which it is distributed to said
independent dealer-purchasers.
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Accordingly, there is now and has been at all times mentioned
herein a continuous stream of trade in commerce, as “commerce” is
defined in the Clayton Act, of said gasoline between respondent’s dif-
ferent refineries, terminals and distribution points, located in various
States of the United States and said independent dealers purchasing
sald gasoline in the Smyrna-Marietta, Georgia, trade area, and other
trade areas in the United States and the District of Columbia.

Par. 4. In the course and conduct of its said business, respondent
has sold, and now sells, its automotive gasoline to independent dealer-
purchasers, some of whom have been and are now in competition with
each other in the resale and distribution of such gasoline and with
customers of competitors of respondent selling competing brands of
automotive gasoline.

In the course and conduct of its said business, respondent is now,
and during the times mentioned herein has been, in substantial com-
petition with other corporations, partnerships, wholesalers, individu-
als and firms engaged in the sale and distribution of automotive
gasoline between and among the aforementioned trade areas and the
District of Columbia.

Par. 5. Respondent, in the course and conduct of its business above
described, has discriminated in price between different purchasers of
its automotive gasoline of like grade and quality by selling such gaso-
line to certain of its purchasers at lower and more favorable prices
than it sold to other of its purchasers who compete with the favored
purchasers in the resale of such automotive gasoline.

For example, commencing on or about October 1958, respondent
sold 1ts automotive gasoline to certain independent dealer-purchasers
located in and around the Smyrna-Marietta, Georgia, trade area and
in other trade areas in other States of the United States, at lower
and more favorable prices than it sold to its other independent dealer-
purchasers who resell such automotive gasoline of like grade and
quality to consumers thereof, in competition with the independent
dealer-purchasers receiving the lower and more favorable prices.

Par. 6. The effect of the aforesaid discriminations, or of any ap-
preciable part thereof, has been or may be substantially to lessen com-
petition or to destroy or prevent competition with those purchasers of
respondent’s automotive gasoline who received the lower prices, in the
resale of such gasoline at retail in the Smyrna-Marietta, Georgia,
trade area and other areas.

Par. 7. The foregoing discriminations in price are in violation of
subsection (a) of Section 2 of the Clayton Act, as amended by the
Robinson-Patman Act.

356—438—70: 86
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COUNT 1I

Paz. 8. The allegations of Paragraphs One through subparagraph
two of Paragraph Three of Count I of this complaint are hereby
adopted and incorporated herein by reference and made a part of this
Count IT as fully and with the same effect as if set out herein verbatim.

Par. 9. In the course and conduct of its business, respondent is now
and has been at all times referred to herein engaged in commerce, as
“oommerce” is defined in the Federal Trade Commission Act, in that
it ships or otherwise transports its automotive gasoline from the vari-
ous States of the United States where such gasoline is refined, proc-
essed or stored in anticipation of sales and shipment, to its independent
dealer-purchasers located in the Smyrna-Marietta, Georgia, trade area
and to various other trade areas in other States of the United States
and the District of Columbia. All of such purchases by said independ-
ent dealer-purchasers and sales by respondent to such dealers are and
have been in the course of commerce.

Par. 10. Except to the extent that competition has been hindered,
frustrated, lessened and eliminated as set forth in this complaint,
respondent has been and is now in substantial competition with other
corporations, partnerships, individuals, and firms engaged in the sale
and distribution of gasoline in “commerce”, as that term is defined in
the Federal Trade Commission Act.

Par. 11. Commencing on or about the first week in October 1958,
respondent, acting through its Division Manager, one R. D. Kizer,
and certain of its independent dealer-purchasers engaged in selling
respondent’s automotive gasoline and other petroleum products in the
Smyrna-Marietta, Georgia, trade area, for the purpose of suppressing,
preventing, hindering and lessening competition in the sale and dis-
tribution in such “commerce” of automotive gasoline, entered into,
acquiesced or cooperated in maintaining and carrying out a combina-
tion, planned common course of action, course of dealing, understand-
ing and agreement, through which they would fix and maintain, and
did fix and maintain, the price at which respondent’s automotive gaso-
line was sold or would be sold at retail in the gasoline service stations
leased and operated by the aforementioned independent dealer-pur-
chasers selling respondent’s automotive gasoline in the aforementioned
trade area.

Par. 12. Pursuant to and in furtherance of the aforesaid unlawful
combination, planned common course of action, course of dealing,
understanding and agreement, respondent, acting through and with
the aforesaid R. D. Kizer, together and in conspiracy and combina-
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tion with the aforesaid independent dealer-purchasers did and per-
formed the following acts and things:

1. Agreed to fix and maintain, and did fix and maintain, the retail
price at which respondent’s automotive gasoline was sold or to be
sold at the various gasoline service stations operated by the afore-
mentioned independent dealer-purchasers.

2. Agreed to adhere to, and did adhere to, certain discounts, terms
and conditions upon which respondent’s automotive gasoline would be
sold by the aforesaid independent dealer-purchasers at their gasoline
service stations to the purchasing public.

Par. 13. This alleged unlawful planned common course of action is
singularly unfair, oppressive and to the prejudice of the public and
respondent’s competitors and retailers of automotive gasoline in the
Smyrna-Marietta, Georgia, trade area and has a dangerous tendency
to unduly restrain, hinder, suppress and eliminate competition between
and among the company-operated stations of respondent and respond-
ent’s independent dealer-purchasers and others, located in the same
trading area, and has unduly restrained, hindered, suppressed and
eliminated competition therein in the sale and distribution of gasoline
n “commerce” within the meaning of the Federal Trade Commission
Act and constitutes unfair methods of competition and unfair acts
and practices in “commerce” within the intent and meaning of Section
5 of the Federal Trade Commission Act.

Mr. Rufus E. Wilson and Mr. Americo M. Minotti supporting the
complaint.

Howrey, Stmon, Baker & Murchison, Washington, D.C., by M.
William Simon and Mr. J. Wallace Adair, and Mr. William F. Kenny,
Mr. 8. B. Vandivors, and Mr, Donald P. Walsh, New York, N.Y., for
‘the respondent.

Axenpep INmTian Drcision Arrer REmanp BY Roserr L. Prieer,
Hearive ExadyiNer

SEPTEMBER 28, 1962
PRELIMINARY STATEMENT

On September 26, 1956, the Federal Trade Commission issued its
complaint against The Pure Oil Company,* a corporation (hereinafter
called respondent or Pure), charging it with price discrimination in

1 Incorrectly referred to as Pure Oil Company in the caption of the complaint and other
documents.
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violation of § 2(a) of the Clayton Act (hereinafter called the Clayton
Act), 15 U.S.C. 12, ef seq., as amended by the Robinson-Patman Act,
and unfair methods of competition and unfair acts and practices in
violation of § 5 of the Federal Trade Commission Act (hereinafter
called the Act), 15 U.8.C. 41, et seq. Copies of said complaint together
with a notice of hearing were duly served on respondent.

The complaint alleges in substance that respondent discriminated in
price by the sale of its gasoline to some customers at prices substanti-
ally lower than the prices charged other customers, both in the same
area and in different areas, and that respondent entered into an agree-
ment with certain of its customer-dealers to fix and maintain the re-
tail price at which such customers sold said gasoline. Respondent ap-
peared by counsel and filed an answer admitting the corporate, com-
petition and certain of the commerce allegations of the complaint, but
denying any price discrimination in violation of the Clayton Act or-
any price-fixing agreement in violation of the Act.

Pursuant to notice, hearings were thereafter held before the under-
signed hearing examiner, duly designated by the Commission to hear
this proceeding, at various times and places from March 19, 1957, to
September 12, 1958. At the conclusion of the case-in-chief, respondent
elected to rest.

Thereafter on January 30, 1959, an initial decision was issued by the
undersigned, finding a price discrimination in the primary line of
competition and dismissing the alleged price discrimination in the
secondary line and the alleged price-fixing agreement. Thereafter both
parties appealed to the Commission, neither appealing the dismissal of
the alleged price discrimination in the secondary line. On September
25, 1959, the Commission remanded the case to the undersigned for the-
Iimited purpose of receiving additional evidence relating to prices
charged by respondent in areas other than Birmingham, and directing
the undersigned to indicate any changes he might wish to malke in the
initial decision in the light of such additional evidence. On October 30, °
1959, pursuant to motion of respondent, the Commission broadened the
scope of the remand to include the reception of respondent’s defense to.
the charge of geographical price discrimination and such rebuttal evi-
dence as might be offered by counsel supporting the complaint. The
Commission stated that further direction to the hearing examiner as to
the form of initial decision was not necessary. Thereafter, hearings
for the receipt of such additional evidence and respondent’s defense
were held at various times and places from January 21, 1960 to Janu-
ary 4, 1962.

Both parties were represented by counsel, participated in the hear-
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ings and afforded full opportunity to be heard, to examine and cross-
examine the witnesses, to introduce evidence pertinent to the issues, to
argue orally upon the record, and to file proposed findings of fact, con-
clusions of law, and orders, together with reasons in support thereof.
Both parties filed proposed findings of fact, conclusions of law, and
orders, together with reasons in support thereof. All such findings of
fact and conclusions of law proposed by parties, respectively, not here-
inafter specifically found or concluded are herewith specifically re-
jected.?

TUpon the entire record in the case and from his observation of the
witnesses, the undersigned makes the following amended :

FINDINGS OF FACT

1. The Business of Respondent

The complaint alleged, respondent admitted, and it is found that
respondent is an Ohio corporation with its principal office and place of
business located at 35 East Wacker Drive, Chicago, Illinois.

I1. Interstate Commerce and Competition

The complaint alleged, respondent admitted, and it is found that it
is now, and for several years has been, engaged in the offering for
sale, sale and distribution of gasoline and other petroleum products
in various States of the United States, including the city of Birming-
ham, Alabama, and adjacent territories. In the course and conduct of
such business, respondent ships or otherwise transports its gasoline in
tank cars, tankers, pipe lines and trucks from its different refineries,
terminals and distribution points located in various States of the
United States to retail dealers located in the Birmingham, Alabama,
area and in various other States of the United States. In the course
and conduct of this busines, respondent is in direct and substantial
competition in commerce with other corporations, individuals and
partnerships likewise engaged in the sale and distribution of gasoline
in commerce.

The record establishes and it is found that respondent’s sales to said
retail dealers are and have been in the course of commerce, and that
there is now and has been at all times mentioned herein a continuous
stream of trade in commerce of said gasoline and petroleum products
between respondent’s refineries, terminals, and distribution points and

said retail dealers.?
25 U.S.C. § 1007(b).
3 Standard Qil Co. v. FTC, 340 U.S. 231 (1951).
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I11. The Unlawful Practices
A, The Issues

The complaint contains two counts and three basic issues, primary-
line price discrimination in violation of the Clayton Act, secondary-
line price discrimination in violation of the Clayton Act, and price-
fixing in violation of the Act. They are considered seriatim.

B. Primary-Line Price Discrimination

The complaint, as amended by the bill of particulars, alleges that
since December 29, 1955, respondent discriminated in the sale of its
gasoline by selling it to certain dealers located in and around Birming-
ham, Alabama, at prices substantially lower than respondent charged
other retail purchasers located (1) in and around Birmingham, (2) in
the State of Alabama, and (3) in other States of the United States.
The facts are not in substantial dispute, and the same circumstances
are relied upon to support the alleged primary-line and secondary-line
price discrimination as well as the alleged price-fixing. Respondent
denied that it had discriminated in price among its dealers located
in the Birmingham area, and the record establishes, as will be seen
hereinafter, that respondent in fact did not discriminate in price
among such dealers but charged a uniform wholesale price throughout
Jeflerson County, Alabama, which includes the Birmingham area.

In general respondent sells its gasoline and other products to inde-
pendent contractors who operate under the Pure Oil name filling sta-
tions either owned by them or leased from respondent. During the
period in question, respondent had dealer contracts with approxi-
mately 120 such independent contractors in Jefferson County. Re-
spondent delivers its gasoline to the filling stations operated by such
dealers from its bulk plant, and, as is customary in the trade, posts at
the bulk plant the wholesale price of gasoline, generally referred to as
the tank wagon price.

For the purposes of this decision, respondent markets what is known
in the trade as a major brand of gasoline. Major brands of gasoline are
those which have a well-known, well-established and well-advertised
brand name and are marketed Ly large, usually integrated oil com-
panies, normally operating throughout a large regional area of many
States or the entire United States. Such distributors market their
gasoline through filling stations uniformly identified conspicuously
with their respective brand nanie and distinguishing colors and decor,
nearly always operated by independent contractor dealers, and employ
the use of credit cards accepted throughout the entire area in which
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they operate. Such stations provide additional substantial services,
~ such as lubrication, washing, minor repairs, and the supplying of tires,

batteries, and other automobile accessories. The marketers of major
brand gasolines expend millions of dollars annually in advertising
their respective brand names and the superiority of their gasolines. As
a result of these methods of operation, major brand gasolines enjoy
wide public acceptance, and are generally considered by the public
superior to non-major brands of gasoline.

Pure operates in this manner and markets what is known in the
industry and accepted by the public as a major brand of gasoline.
Other well-known major brands of gasoline which are marketed in the
same manner are Standard Qil, Texaco, Gulf, Shell, Sinclair, and Pan
Am (Standard of Indiana). There are numerous other major brands.
While some of the major brand companies operate in limited areas,
such as Standard of Ohio, and some are not integrated oil companies,
such as Standard of Kentucky, nevertheless, because of the wide
general public acceptance and reputation of the Standard Oil name,
they are uniformly considered and accepted by the public as distribu-
tors of major brand gasoline. In general, all of the other distributors
of major brand gasoline operate either over wide areas or nationally
and are fully integrated oil companies.

In addition to the distributors of major brand gasoline, gasoline i3
also marketed by other distributors, which gasoline is generally re-
ferred to in the industry as private brand gasoline. Such distributors
normally, although not in all cases, purchase their gasoline from other
sources, Some private brand distributors sell at both the wholesale and
retail level while others sell only at the retail level. All of the private
brand operators, even the most substantial, are much smaller in over-
all sales and assets than any of the major brand distributors. Spur, the
largest private brand, with 304 stations in 21 States in 1957, was sold
for a total purchase price of $18,700,000. Yet Pure, one of the smallest
of the majors, had over 15,000 outlets in 24 States with assets in excess
of $400 million in 1955. Of course, when a private brand is purchased
by a large corporation with vast assets, such as Sears-Roebuck, Kerr-
McGee, Murphy, ete., it may be said to have comparable assets avail-
able, but if the operation remains unchanged and the brand name is
not converted to a major brand by comparable advertising, methods
of operation, credit cards, and the other factors outlined above, it is
not considered or accepted by the public as a major brand, and conse-
quently cannot compete successfully without some retail price dif-
ferential. In a very few markets one or two private brands may have
acquired a brand reputation equal to that of a major brand and can
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sell at the same retail price, such as Pate in Milwaulkee, but this is
the exception to the rule. If brand name is an insignificant factor in
consumer acceptance, as respondent contends, then all of the experi-
enced major brand marketers are wasting millions of dollars in ad-
vertising their respective brands.

Private brand gasoline is not as widely advertised and in some
cases not at all, its brand names are not as well known and in some
cases are virtually unknown, and the method of operation is sub-
stantially different, in that the filling stations are owned by the dis-
tributor and not by independent dealers, national or regional credit
cards are not employed, and lubrication, washing and repair facilities
are not available at the filling stations. As a result, private brand
gasoline does not have the public acceptance and reputation enjoved
by the major brand gasolines and is generally, but not universally,
considered inferior in quality to major brand gasoline. Some private
brand gasoline is inferior in quality to major brand regular grade
casoline. Nevertheless, as respondent contends, most private brand
regular grade gasolines are equal in quality to the regular grade

major brand gasolines. In fact, many private brand operators pur-

chase their gasoline from major brand distributors. However, these
facts are not generally known to the public and hence do not enter into

the general public opinion and acceptance of the product.

As a result of such lesser public acceptance, in the Birmingham
area private brand gasoline is sold at a retail price below that gen-
eraily prevailing for major brand gasolines. There is a wide divergence
among the Birmingham area private brand operators. Some of them
operate throughout wide areas of many States, engage in advertising,
have good station locations, although the facilities do not equal those
of the major brand distributors, and have acquired a degree of public
acceptance for their brand names. Others have poor locations, little
or no public acceptance of brand name, in some cases inferior quality
gasoline, and operate primarily on a cut-price basis. Necessarily their
gasoline has less public acceptance than the more substantial private
brand operators.

For the purposes of this decision, the private brand operators in
the Birmingham area in general fall into three categories, price-lead-
ing private brands, medium price private brands, and lowest price
private brands. The record establishes that there is a usual and cus-
tomary differential, normally one cent, between the retail prices of the
regular grade gasolines of the three classes of private brand opera-
tors. In addition, there is a usual and customary retail price differential
betsveen the prevailing price of the major brand regular gasolines and
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the price-leading private brands. The record establishes that in the
Birmingham area the retail price differential between the major brand
and the price-leading private brand regular gasolines in normal mar-
ket periods was generally two cents a gallon, with the prices of the
other private brands correspondingly lower. For the purposes of this
decision normal market periods mean when no severe price disturb-
ance or price war was taking place. Respondent contends that two
cents is not the competitively necessary differential.

Because of the public acceptance of major brand gasoline and the
general belief that it is superior in quality, as hereinabove found, both
the record as well as logic establish that it is essential that there be some
retail price differential between the major brands and the private
brands, or the private brands would cease to exist. It is self-evident
that a large majority of the public believes that major brand gasoline
is superior to private brand gasoline. In every substantial market area,
including the Birmingham area, the total sales of major brand gaso-
lines exceed those of private brands in spite of the fact that private
brands sell at retail from one to five cents a gallon less. It is an estab-
lished economic principle that an homogenous product cannot success-
fully command a higher price then competing homogenous products
known to be identical. Yet the major brands, charging a higher price,
always in toto outsell the private brands in toto. This inevitably leads
to the conclusion that if the private brands tried to sell at the same
retail price, they would fail. Certainly if a large majority of the public
believes major brands to be superior in quality, private brands would
sell practically nothing at the same prices. Respondent concedes that
price is one of the leading factors in public acceptance. If the major
brands were not considered superior in quality certainly at higher
prices they would not consistently outsell the private brands. This con-
clusion is further bolstered by the fact that the major brand distribu-
tors spend millions of dollars advertising why their brands are su-
perior, e.g., Shell’s TCP, Socony’s Megatane, Texaco’s Climatized
Gasoline, ete. Certainly experienced marketers would not expend such
sums unless they considered it effective.

Since the remand, the record contains very substantial and reliable
evidence that a more competitively realistic retail price differential be-
tween the major brands and the price-leading private brands in the
Birmingham area for regular grade gasoline is one cent a gallon, with
the correspondingly greater differences between the prices of the major
brands and the medium- and lowest-price private brands. Although
the record discloses that a two-cent retail differential between the
major brands and the price-leading private brands was more frequent,
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it also establishes that when the differential was one cent, and the cor-
responding differentials existed between the medinm- and lowest-price
private brands, the private brand operators were not injured and did
not suffer loss of market share to the major brand distributors. This is
not meant to infer that the private brand operators did not suffer
injury and loss of market share when the retail differential was re-
duced to one cent with substantially aZl of them, thus eliminating the
usual and customary differentials between the price-leading, medium-
and low-priced private brand distributors, as considered hereinafter.
The record establishes that with a usual two-cent retail differential
for regular gasoline between the major brands and the price-leading
private brands, with the correspondingly greater differential for the
other private brands, the private brand operators had acquired a sub-
stantially increasing share of the market over the years. These facts
necessarily lead to the conclusion, as contended by respendent, that a
one-cent differential between the major brands and the price-leading
private brands is more competitively realistic in that market. Respond-
ent proposed numerous findings incorporating a conclusion that the
appropriate or competitively necessary retail price differential be-
tween the major brands and the price-leading private brands for regu-
lar gasoline during the relevant period was one cent a gallon, and it is
so concluded and found. The record establishes that such a differential
had no adverse competitive effect upon the private brand operators.
However, the record also establishes that when the retail price dif-
ferential was reduced below a one-cent differential between the major
brands, the price-leading, the medium- and the lowest-price private
brands, respectively, the private brands lost and the major brands
gained substantial shares of the market. This was brought about by
a compression of the private brand prices into one level, as a result of
the lowest prices posted by the major brands in December 1955 and
March 1956, during the two price wars, to be considered hereinafter.
The prevailing retail prices of the major brands then were such that a
price one cent below meant that all of the private brands were selling
at or near cost, all of them were operating at a loss, and hence they -
were unable to maintain the necessary differentials between the price-
leading, medium- and lowest-price brands. As a result, substantially
all of the private brands were forced to post within one cent of the
major brands and still operated at a loss. During the earlier stages
of the two price wars, as the prices dropped, the private brands
were able to maintain the necessary competitive differentials, .., the
price-leading brands one cent below the major brands, the medium-
price brands one cent below the price-leading private brands, and the
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lowest-priced private brands one cent or more below the medium-price
private brands. When the prices reached a level at which all of the
private brands were operating at a loss this was no longer financially
possible, and eliminated the differentials between the price-leading,
medium- and lowest-priced brands, with substantially all of them
only one cent below the prevailing retail price of the major brands.

Pure’s principal major brand competitors in the Birmingham area
were Standard of Kentucky, Gulf, Texaco, Shell, Sinclair, and Pan-
Am (Standard of Indiana). The principal private brand competitors
who sold at the retail level were Billups, Direct, Huffstutler-Walters,
Moore, Mutual, Nunis, Peoples, Sentell, Site, Spur, Trackside, and
Thoni. In Cctober of 1955 a drastic price war in gasoline broke out
in the Birmingham area. On October 20, Mutual, the largest private
brand seller in the area, advertised gasoline in the local newspaper
for sale at 25.9 cents on October 21 and 22. The prevailing retail price
of regular gasoline of the major brand dealers at the time was 30.9
and 31.9, and the prevailing retail price of the price-leading private
brands was 28.9. The record establishes that some few major brand
dealers, both Pure and otherwise, regularly posted a price either one
or a few cents higher than the prevailing price of the other major
brand dealers, because of peculiarly advantageous circumstances, such
as a neighborhood station with an established clientele not particularly
price conscious or susceptible to price fluctnations, but in general most
major brand dealers posted a competitive price, Z.e., the same price as
their major brand competitors.

On October 21, Hudson, a private brand, advertised gasoline for sale
on October 22 and 23 at the price of 22.9. The actions of Mutual and
Hudson precipitated the ensuing price war. On October 26 Mutual,
Hudson and Billups posted a price of 23.9, and on October 28 Track-
side and Spur reduced their prices from 28.9 to 23.9. By October 29,
the major brands had entered the price war and in general the dealers,
including Pure, posted a price of 25.9. Pure’s tank wagon price for
regular gasoline, including all taxes, was 26.4 throughout the entire
period in question. Instead of reducing its posted tank wagon price,
Pure granted its dealers a temporary allowance, which had the same
effect. The allowance granted at the opening of the price war on or
about October 29 was 4.5 cents, reducing the net price to 21.9, so that
the dealers were operating on a gross margin of four cents a gallon
during the price war period. The record establishes that in normal
periods their margin was at least five and usually more than five cents
per gallon.

The price war continued throughout Nevember with the posted
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prices of the major brand dealers within one or two cents of the price-
leading private brand operators, with correspondingly lower prices
among the medium- and lowest-price Private brands. The price war
continued in December and prices continued to decline. By De-
cember 3 most of the major brand dealers were posting a price of 23.9,
and substantially all of the private brand operators, including the
medium- and lowest-price brands, were posting 22.9. Pure and the
other major brand distributors had increased their temporary allow-
ances to the dealers to 6.5 cents, thus permitting them to maintain their
four-cent margin at the 23.9 price. At this level many of the private
brands wers selling either at, or slightly above or below, their whole-
sale cost and operating at a loss. These prices continued until Decem-
ber 29. On December 27, a Birmingham newspaper reported that the
price war was ending the following day and that Standard of Kentucky
intended to post a price of 29.9 at its company-operated stations. True
to prediction, on December 28 or 29 the majority of major brand
company-owned stations posted a price of 29.9, most of the major
brand dealers posted a price one or two cents higher, and substan-
tially all of the private brands posted a retail price of 27.9.

The record establishes that Pure had been losing market share in
both Alabama and Birmingham for a number of years prior to the
relevant period. Pure’s market share in Alabama had declined from
18.5% in 1946 to 9.9% in 1955. In Birmingham Pure’s market share
had declined from 13% in 1948 to 10% in September 1955, and 9.7%
in October 1953, a small portion of which fell within the first price
war period. Nevertheless, Pure was the third largest in sales in the
Birmingham market, exceeded only by Standard of Kentucky and
Gulf. Texaco and Shell were fourth and fifth, and all of the other ma-
jor and private brands were lower in market share. During the Octo-
ber-December price war, the total gallonage of gasoline sold in
Jefferson County increased substantially. As a result everyone’s sales
increased, including Pure. However, while the overall share of the
total market of the other six major brands increased substantially in
December, that of the private brands declined substantially, and Pure’s
marlket share did not increase but in fact declined slightly. These facts
were not known at the time because the statistics did not become avail-
able until later. However, Pure knew that its gallonage had increased
substantially, and was of the view that if its dealers continued to post
a more competitive retail price, ie., lower than the nsual two-cent dif-
ferential between the major brands and the price-leading private
brands which had prevailed prior to the price war, Pure could increase.
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its overall share of the market and try to arrest its steadily declining
market position.

Accordingly, Pure’s officials decided to recommend to its 120 deal-
ers in Jefferson County (the Birmingham area) the adoption of what
is referred to in the record and herein as the “one-cent plan.” Through-
out the record, the proposed findings, and the prior initial decision,
counsel supporting the complaint, counsel for respondent, and the
undersigned frequently referred to this plan as a recommendation to
reduce the theretofore prevailing differential of two cents a gallon be-
tween Pure and the price-leading private brands to a differential of
one cent a gallon between them. As a matter of fact, this was not the
plan. Instead it was apparently a recommendation, and in any event
in actual operation amounted to, a reduction of retail prices to one
cent above the “average” price of all of the private brands, which as
will be seen hereinafter was necessarily lower than one cent above
the prevailing price of the price-leading private brands. The record
is not entirely clear whether respondent recommended to all of its
dealers that they post retail prices within one cent of the prevailing
prices of the price-leading private brands or within one cent of the
prevailing average price of all private brands, but in any event in
operation it is clear that the prices posted pursuant to the plan were
within one cent, or lower, of the “weighted average,” as determined by
respondent by means of selective surveys, and not within one cent of
the prevailing price of the price-leading private brands. In order to
enable its dealers who elected to do so to follow this plan, and con-
tinue to do so as such average price might drop, respondent granted
and increased from time to time as required a county-wide temporary
allowance in an amount which permitted its dealers to realize a four
or four and one-half-cent margin if they posted a price one cent above
what respondent had determined to be the “weighted average” price
of the private brands. The dealers who elected to follow this plan
paid no attention to the posted prices of any private brands, including
those in their competitive areas, but merely posted a retail price which
was uniformly either four or four and one-half cents above their net
tank wagon price and always terminated in .9 cents.

The record establishes that the granting of the allowance was not
conditioned upon any required acceptance of the plan. Respondent
did not limit the reduced price to those dealers following the recom-
mendation but made it available to all dealers in the county whether
or not they elected to follow the one-cent plan. In fact, more than a
majority of dealers elected not to follow the plan, yet all of them
received the allowance established by Pure. Obviously those who
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elected not to follow the plan realized a margin in excess of four cents,
because they posted prices more than one cent above the weighted
average private brand price. No agreement was entered into with
any of the dealers, and each was free to follow the plan or not as he
chose. Respondent sent its salesmen and other representatives to see
each dealer. They pointed out that Pure had improved its gallonage
during the October-December price war when the dealers had been
selling at prices more competitive with the private brands, and, ac-
cordingly, Pure was recommending this plan to each dealer and
establishing the allowance so that each dealer could follow the plan
1f he chose to do so, in an effort to capture for himself and respondent
alarger share of the Birmingham market.

Accordingly, the plan was that when the price war ended and the
market returned to normal, the dealers who elected to follow it would
post a price one cent above the average price of the private brands.
This necessarily would be below the price of the other Pure dealers
and other major brands if the usual and customary differentials be-
tween the major brands and the various private brands were again
established. On December 29 when the major brand company-owned
stations posted 29.9, and substantially all of the private brands posted
27.9, some 25 to 30 Pure dealers elected to follow the plan recom-
mended by respondent, and accordingly posted a price of 28.9. In
order to enable them to do this, respondent granted a temporary allow-
ance of 114 cents, or a net tank wagon price of 24.9. At this time, sub-
stantially all of the private brands were posting the same price. The
record establishes that upon the termination of a severe price war,
this was customary, but that in a short time after such termination, the
various price levels were again restored. Because of this temporary
clrcumstance, at the outset of the one-cent plan, but never thereafter, '
the prices posted by the Pure dealers pursuant to the plan were one
cent above the price-leading private brands.

Although respondent contends that it had the same tank wagon
price and allowance as the other major brands on December 29, the
record establishes the contrary. Pure’s posted tank wagon price was
26.4, and Pure granted all of its dealers in Jefferson County a one
and one-half-cent allowance in order to enable them to post a price
one cent above the average price of the private brands and still main-
tain a four-cent margin of profit. Mr. Shepard, Pure’s Division Man-
ager, testified that Pure’s net tank wagon price after the allowance was
one cent less than that of the other majors. In addition, Pure’s subse-
quent one-half cent reduction of its tank wagon price on January 19,
at which time the posted prices of the dealers following the one-cent
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plan remained unchanged, demonstrates that Pure had a net tank
wagon price from December 29, 1955 to January 19, 1956 different
from the other majors. On January 19 the other major brand distribu-
tors reduced their tank wagon prices one cent in order to enable their
dealers to meet the price posted by the Pure dealers following the plan,
namely, 28.9. Pure thereupon reduced its tank wagon price one-half
cent, retroactive to December 29, in order to meet the tank wagon
price of the other major brand distributors, thus demonstrating that
its prior net tank wagon price had been lower. In addition, it is imma-
terial whether or not Pure had the same net tank wagon price as the
other major brand distributors when the plan went into operation on
December 29, 1955. There is no contention in the case that Pure’s
price discriminations had any statutorily prohibited effect upon Pure’s
major brand competitors. In any event, every subsequent reduction
pursuant to the plan, to be considered hereinafter in detail, meant that
Pure was granting a net tank wagon price lower than all of the other
major brand distributors until they reduced their prices in order to
meet this competition.

The record herein includes certain tax records of Jefferson County,
which reflect the overall sales of gasoline for the entire county during
the relevant period. Since the remand, these records have been cor-
rected and modified by adjustments reflecting late tax payments and
penalties for such late payments. These records include only “bonded”
distributors who paid the tax to the county, and hence do not include
all of the private brand retailers, some of whom purchased tax-paid
gasoline from wholesalers and thus were not included in these tax rec-
ords. However, since the remand, substantially all of the sales figures
of such private brand operators from their own books and records
have been incorporated in this record, so that a comparison of shares
of the market involving substantially all of the major brand and
private brand distributors is possible.

Respondent attacks the reliability of these tax recordb, partlcuhrly
because of the late payments, increased purchases for inventory in
months when the prices were low, months which contained a few more
delivery dates than other months, and because some of the major
brand distributors sold some tax-paid gasoline to private brand opera-
tors. However, respondent relies upon these records in numerous in-
stances to demonstrate Pure’s share of the market and the alleged
effect, or lack of it, upon the private brands at certain times during
the relevant period. While these records are not completely accurate
with respect to the exact gallonage of each distributor, for the reasons
indicated above, the undersigned is satisfied and finds that they reflect
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a generally accurate picture of the shares of the market of substantially
all of the distributors, particularly when used in conjunction with the
sales figures from books and records produced by substantially all of
the private brand operators whose sales were not reflected in the tax
records. Because under the law somebody was required to pay the
county tax on every gallon sold, it is apparent that the tax records
accurately reflect the overall gallonage or market universe. In addition,
for reasons to be discussed more fully hereinafter, the nature of re-
spondent’s one-cent plan and price discrimination was such as neces-
sarily to eliminate and destroy private brand competition in the area
ultimately, regardless of whether it had any effect upon market shares
during the period it was in operation. Under such circumstances, as
will be seen, proof of loss of market share, although present here, is not
essential.

The above tax and business records include the gallonage sales
figures for Jefferson County for substantially all of the major brand
and private brand distributors for the years 1955 and 1956, which years
include the Qctober—December price war discussed above, and the sub-
sequent price war precipitated in January 1956, by respondent’s inau-
guration of the one-cent plan on December 29, 1955. Overall gallonage
increased substantially during both price wars, hence market share
rather than respective gallonage is the meaningful comparison to eval-
uate the effect of the price wars. As found above, nobody had these
statistics available at that time and hence did not know what was hap-
pening to shares of the market, although each seller knew that his
gallonage had increased.

As a matter of fact, Pure guessed wrong. While the share of the
market of the other major brand distributors did increase substantially
during both price wars, and the share of the market of the private
brand operators decreased substantially when the price differentials
were compressed to within one cent of substantially all of them, Pure’s
share of the market did not increase, except for the 21-day period in
January when approximately one-fourth of its dealers were the only
major brand sellers posting retail prices within one cent of the prevail-
ing average price of the private brands. Since the first price war
started in late October, most of that month was a normal market. Dur-
ing November of the first price war, which was before the prices de-
clined approximately to the costs of the private brand operators, the
customary differentials were maintained and the private brands’ share
of the market was substantially unchanged, although the share of the
market of the six other leading major brand distributors increased ap-
proximately two percent. The record contains the market gallonage of
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the seven leading major brands enumerated above, including Pure, for
the years 1955 and 1956, and the market gallonage of ten of the largest
selling private brands for the same years. Counsel supporting the com-
plaint’s proposed findings contain a statistical compilation of the
market shares of each of these distributors. There are several other
private brand operators included in these statistical compilations
whose sales records were not available for the two-year period. In ad-
dition, no meaningful records were produced by private brand operator
Nunis. Hence they are not included in the comparison made herein.

The ten private brands included in this comparison are Peoples,
Spur, Thoni, Huffstutler-Walters, Mutual, Billups, Trackside, Sen-
tell, Direct and Company “X,” a private brand operator whose sales
records were received in camera. The total share of the market ac-
counted for by the six leading major brand distributors other than
Pure and the ten private brand operators during the two-year period
was from 66 to 71 percent of the overall market. During the nine
months of 1955 preceding the first price war, namely January through
September, the average share of the market accounted for by the six
other major brands on a month-to-month basis was 55.4%, which did
uot vary substantially from month to month. Pure’s average share
was 10.44%. In October when the prices of the private brands were
substantially lower during approximately the last week, the six major
brands’ share of the market was 55.5%. Pure’s share was 9.7%. In
November the six major brands’ share was 57.6.% Pure’s share was
10.1%. During the same nine months’ period, the average share of the
overall market accounted for by the ten private brands was 11.26%,
ranging from a low of 10.7 to a high of 12.1%. In October their share
of the overall market was 11.6%. In November their share of the
market was 11.5%. In December, during substantially all of which
the price was depressed to a point where substantially all the private
brands were compelled to post prices one cent below the 23.9 price
posted by the major brands, the six major brands’ share of the market
increased to 60.7% and the share of the ten private brands declined
to 10.4%. Pure’s share was 9.6%. As noted above, this price war ended
December 29, at which time Pure’s one-cent plan was inaugurated.

On December 29, 1955, 25 to 30 of respondent’s dealers adopted the
one-cent plan and posted a price of 28.9. For about twenty days the
market remained quiescent with most major brand company stations
posting 29.9, most major brand dealers posting 80.9 and higher, most
Pure dealers posting 29.9 and higher, 25 te 30 Pure dealers posting
289, and most of the private brands posting 27.9. On January 19,
exactly what Pure should have known would happen did happen. Led
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by Standard of Kentucky, the major brand distributors reduced their
tank wagon prices in order to enable their dealers to post retail prices
of 28.9 to meet the competition of the Pure dealers. The Pure dealers
not following the plan were also competitively forced to reduce their
posted prices to 28.9 when all of the major brands did so. Respondent
argues that if this had not happened the one-cent plan would have
had no adverse effect upon the private brand operators, would not
have caused a price war, and that respondent had no reason to believe
that the major brand dealers would meet the prices posted by the 25
to 80 Pure dealers following the one-cent plan. However, the record
establishes, and it seems self-evident, that the various major brand
distributors and their dealers cannot or will not long let another major
brand gasoline undersell them in the retail market. In addition, assum-
ing arguendo that when Pure inaugurated the plan on December 25,
it had no reason to believe that the other major brand distributors
and dealers would act to meet this lower retail price of a competitive
major brand, after such action by them on January 19 in every reduc-
tion inaugurated by Pure thereafter Pure had every reason to knosw,
and knew, that the other major brands would reduce their prices to
meet the competition of the lower prices of the Pure dealers,
Nevertheless, at regular intervals thereafter, to be considered here-
inafter in detail, Pure reduced its tank wagon price to bring about a
corresponding reduction in retail price by its dealers following the
plan, knowing that the other major brands would meet this reduction
and in turn force the private brands to reduce their prices in order to
preserve the necessary differentials. In January 1956, when only one-
quarter of Pure’s dealers were posting the 28.9 price, Pure increased
its share of the market from 9.6% in December to 10.8%, while every
one of the other six majors lost shares of the market held in December.
Pure argues that its brand has substantially Jess public acceptance in
the Birmingham area than other major brands. The foregoing fact,

“as well as the fact that Pure has consistently been the third largest

seller in the market, above several much larger major brand distribu-
tors, demonstrates the contrary. The action of the market in January
also demonstrates why the other major brand distributors reduced
their prices in order to meet Pure’s competition.

It is correct, as Pure contends, that the private brand operators ¢id
not lose market sharve during January, realizing approximately the
same as they had in October and November. However, after the other
major brands met Pure’s prices, and the prices continued to decline as
a result of the operation of the one-cent plan. the private brand opera-
tots lost substantial shares of the market during February and March.
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If Pure had discontinued its price reductions after the other major
brands met its dealer retail prices on January 19 and the private
brand operators restored the requisite competitive price levels, pre-
sumably the market shares would have remained substantially un-
affected and there would have been no effect other than a one-cent per
gallon reduction in profit by all concerned.

After the other major brands reduced their prices on January 19
to meet those of Pure’s dealers, thus bringing substantially all of the
major brand prices within one cent of substantially all of the private
brand operators, the medium- and lowest-price private brand opera-
tors were forced to reduce their prices in order to preserve their sales.
However, a substantial number of the price-leading private brands
stayed at 27.9, within one cent of the generally prevailing major brand
price.

Pursuant to the plan, on January 22 Pure conducted a price survey
of 28 private brand stations which revealed six at 27.9, four at 27.4,
eleven at 26.9, and two at 25.9. It will be noted that the price-leading
private brands were within one cent of the Pure dealers following the
one-cent plan. For reasons not disclosed in the record, Pure condusted
another survey on the following day, January 23, of only 17 private
brand stations. Five of the six private brand stations posting the high-
est price of 27.9 were dropped from the survey, twelve of the stations
surveyed on January 22 were included, and five new stations were
added, two Spur stations, and three stations of small operators,
Christie, Taylor and Thoni. This selective survey revealed a
“weighted” average of 26.9, inasmuch as 13 stations were posting 26.9
and four, 25.9. Pursuant to this survey, on January 23 Pure increased
its temporary price allowance from two to two and one-half cents, and
its dealers following the plan promptly posted a retail price of 27.9.
In short order, this retail price was met by substantially all of the
other major brand dealers.

This necessarily brought the prevailing major brand price even with
the price-leading private brands and one cent above the medium-price
private brands, who were forced to reduce their prices in order to re-
store the necessary differentials. Cn January 28 Pure conducted its
next survey, including therein 21 private brand stations. These were
the same 17 stations surveyed on January 22 plus the addition of 4
small private brand stations. The five higher-priced stations included
in the January 22 survey were again omitted. This survey disclozed 7
stations at 26.9, 12 at 25.9, and two at 24.9. As a result, on January 29,
Pure increased its tank wagon allowance to four cents and the dealers
following the plan reduced their posted prices to 26.9, meeting on the
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nose 7 of the private brand stations included in the January 28 survey.
Again the same thing happened. The major brands and other Pure
dealers reduced their prices to 26.9 to meet this competition and the
private brand dealers in turn were forced to reduce their prices.

On February 1, 2, and 3, Pure conducted three surveys of 23, 27, and
30 private brand statlons, reapect-lvely. The surveys of the first a‘nd sec-
ond of February showed a majority of stations within one cent of
26.9. The survey on February 3 revealed 11 private brand stations at
25.9, 14 at 24.9, and 5 at 23.9. The same day Pure increased its allow-
ance to 415 cents and the dealers following the plan posted 25.9, exactly

meeting the prices of 11 private brand staticns in the February 3 sur-

vey and 14 of those in the February 2 survey. Again, the same se-
quence of events occurred. Pure made two more surveys on February
5 and 6. Although the survey on February 6 revealed three private
brand stations at the Pure dealers’ prices of 25.9, 14 at 24.9, 7 at. 23.9,
10 at 22.9, and 2 at 21.9, nevertheless, on February 7 Pure reduced its
tank wagon price two cents and the dealers following the plan posted

a retail price of 25.9, which was below the prices of 17 of the private
‘brands surveved and even with the prices oI . Thus it was the same as

or below two-thirds of the private brands surveved. Thiz final redue-
tion did not follow the “one-cent 11311” ot pontmg retail prices one
cent above the “weighted average,” since the price posted as the result
of Pure’s reduction was substantially below cne-cent above such aver-
age no matter how comput ted. Again, the major brands and other Pure
dealers met this price. The private brands were again forced to redice
their prices. At 22.9 ~uostunt1a11y all of them were zelling at a loss.
This caused the compression in prices previously referred to among
the price-leading, medium- and lowest price private brands. The mar-
ket remained at this level for over two months, until April 10. Pure
did not conduct any additional surveys during this period.

During February and March shares of the market shifted from the
private brands to the major brands in muech the same manner as but
more drastically than in December. As in December, during all of Feb-
ruary after the sixth and all of March, substantially all of the private
brand dealers were selling within one cent of all of the major brands,
instead of their customary differentials, because even at that price they
were operating at a loss. In February, the market share of the six
other major brands, increased to 60.4% while the market share of the
10 private brands declined to 9.7%. Pure’s share was 9.9%. In March,
the major brands’ share increased to 62.2% and the private brands’
sshare declined to 9.1%. Pure’s share was 9.7%.

On April 10, as in December, the price war suddenly ended. A sub-
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stantial number of the private brands raised their prices to 29.9 and
28.9. Apparently, although the record is not clear, the other major
brands posted higher retail prices on April 10. The prices of the Pure
dealers following the plan remained at 23.9. Pure conducted surveys:
on April 10 and 11, which showed, inter alia, 8 private brand stations
at 29.9 and 14 at 28.9 on April 10, and 7 at 29.9 and 19 at 28.9 on April
11. On April 12 Pure reduced its allowance from 6.5 to 1.2 cents and
the dealers following the plan posted 29.9, again even with a substan-
tial number of private brand stations. About April 17 Pure ascer-
tained that the private brands in general had reduced their prices to
27.9, although no survey was conducted. At this point, because Pure
realized that to increase its allowance one cent and thus reduce the
prices of the dealers following the plan would probably start another
price war, Pure decided to abandon its one-cent plan. A survey con-
ducted by Pure on May 7 revealed 20 private brands at 27.9 and 2 at
26.9. At that time Pure and the major brands generally were posting
29.9.

The above findings demonstrate that when Pure and the other major
brands were posting prices one cent above the price-leading private
brands, with correspondingly greater differentials with the medium-
and lowest-price private brands, the private brands did not lose share
of the market, but held their own, as in November of the first price
war. However, when the prevailing major brand price became one cent
above the price of substantially all of the private brands, ultimately
brought about by reason of the one-cent plan regularly reducing the
major brand price to a level even with and below the price of the lead-
Ing private brands, and thus compressing the private brand price dif-
ferentials into one bracket as a result of driving their prices down
to where they were operating at a loss, then substantial shares of the
market shifted to the major brands with corresponding losses in share
among the private brands.

Pure argues that the private brands could have ended the price war
at any time by accepting a level one-cent below all the major brands.
This ignores the fact that the medium- and lowest-price private brands
could not sell competitively with the same prices as the price-leading
private brands. Pure points out that when the differential between the
prevailing major brand price and the price-leading private brands was
one cent, the private brands suffered no loss of sales. While correct, as
found hereinabove, this was not the manner of operation or effect of
the one-cent plan. This plan caused prices to be reduced to one cent
above the weighted average, which was necessarily lower than one
cent above the price-leading private brands. As long as the private
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brands were able to restore the necessary one cent differentials by
further reductions, they did not suffer loss of market share, but in-
evitably they had to reduce again as a result of the weighted average
dropping with each such reduction, until they no longer could do so
financially. When finally they were selling at a loss causing a compres-
sion of all private brand prices at a level one cent be]ow the major
brands, they lost substantial shares of the market.

“’holl:y aside from the question of whether the one-cent plan caused
a substantial loss of share of the market by the private brands, it was
so designed as to have the ultimate and inevitable effect of driving the
private brand distributors out of the market. Each reduction that Pure
made, except the final one which was even more severe, caused the pre-
vailing price of all major brands to meet the price of the price-lead-
ing private brands. It necessarily caused this as a result of posting a
price one cent above the “weighted average” of the private brands. No
matter what the private brands did they were doomed. If the price-
leading private brands stood still, they would be unable to sell at the
same price as that posted by all the major brands. Even if they did not
reduce prices, the medium-price private brands would be only one cent
below all of the majors, and competitively would be forced to move
down. This would reduce the “weighted average” again, and Pure fol-
lowed by the other major brands would then post prices one cent below
the price-leading private brands. If, on the other hand, as they actually
did, the price leading private brands moved down one cent to restore
a one-cent differential with all of the majors, this was followed by
corresponding reductions by the medium- and lowest-price private
brands, the “weighted average” inevitably was again reduced, and the
plan continued to force the downward spiral. Inexorably it had to
arrive at the point where it did: all the private brands were operating
at a loss and thus could no longer maintain the competitively necessary
differentials.

Thus, no matter what course they elected to follow, in the end, if
continued indefinitely, they would have been driven from the market
entirely. If they elected to stand pat, with the prevailing major brand
prices equal to the price-leading private brands, and one and two cents
above the medium- and lowest-price private brands, they would have
been unable to sell and thus frozen out of the market. If they moved
down to restore their necessary differentials, they had to be driven
down to selhnrr at a loss, because each such restoration drove the

“weighted average” down. When this level was reached, if continued
indefinitely, they would be compelled to drop out of the market by
continued sales at a loss. Additionally, at this level the medium- and
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lowest-price private brands would suffer a drastic loss of sales because
of their loss of differential with both the price-leading private brands
and the major brands. Of course, as Pure points out, many of the pri-
vate brand sellers operated over large regions and being driven from
the Birmingham market would not put them out of business. However,
if applied from market area to market area, the pattern for monopoly
and ultimate effect become evident, as observed by the Supreme Court
in Moore* In addition, there were a few purely local private brands
who quickly would have been eliminated from the market.

It is not clear in what manner the final reduction by Pure on Febru-
ary 6 was pursuant to its plan. The survey relied upon showed two-
thirds of the private brands even with or above the price selected by
Pure, which was supposed to be one-cent above the “weighted aver-
age.” The largest group in one price range, which seems to have been
the criterion followed in the prior price reductions, was the 14 at 24.9.
Yet Pure, followed of course by all the major brands, caused a price
reduction “pursuant to its plan” one-cent below this “prevailing” price.
Instead of being one-cent above the “average,” it was the same as or
below two-thirds of all the private brand stations surveyed. However,
this merely expedited the inevitable, as a result of the operation of the
plan as found above. Even if Pure had continued only with reductions
resulting in a price one-cent above the “weighted average,” this in-
evitably would have driven the private brands down until they
stopped reducing prices because of selling at a loss. The market situa-
tion existing from February 6 until April 10, with substantially all of
the private brands selling at one cent below the major brands and
operating at a loss, would have arrived in short order in any event.

The record establishes clearly that Pure charged substantially lower
prices in Jefferson County than it charged to other purchasers in other
areas, as alleged in the complaint. Pure had more than 500 bulk sta-
tions throughout its 24-State area, each charging a different tank
wagon price, except coincidentally. At the outset of the one-cent plan,
when Pure granted a one and one-half cent allowance, its net tank
wagon price in Jefferson County, exclusive of taxes, was 14.9. This
price was substantially lower than the net tank wagon price charged
in a vast majority of other areas. Of 15 representative cities selected,
only 3 had lower prices at the outset, with the prevailing average
being 15.7 cents, .8 of a cent higher. However, by February 6 Pure,
pursuant to its plan, had reduced its Jefferson City tank wagon price
to 9.9, substantially below all of said cities, their prevailing average

4 Moorev. Mead’s Fine Bread Co., 348 U.S. 115 (1954).
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then being 6.2 cents higher. Of the over 500 bulk stations, at the out-
set of the plan only 21 had a price equal to or lower than 14.9. Tt is
a reasonable assumption that few, if any, had a price as low as 9.9
after February 6, 1956. Of the 21 lower on December 29, 1953, only
one had a price below 9.9.

The Supreme Court in its Anheuser-Busch decision ® has settled the
point that a price difference among customers, whether or not com-
peting, is a price discrimination within the meaning of § 2(a) of the
Clayton Act. The Court stated :

Rather, a price discrimination within the meaning of that provision is merely

a price difference.
This of course does not mean that a price difference or discrimination
standing alone is a violation of the Clayton Act. The requisite statu-
tory eﬂ'ect must also be shown. Rather, it is the first step, or prerequi-
site, to proof of a violation. As will be discussed hereinafter, and as
the Supreme Court made clear in the same decision, such price dif-
ferences, while price discriminations, “constitute but one element of
a Sec. 2(a) violation.”

RESPONDENT’S CONTENTIONS

Among other things, Pure contends that its price reductions, .e., the
price discriminations, as distinguished from the price reductions of its
dealers at the retail level, caused no injury and concerned no competi-
tors. It is correct that Pure’s tank wagon price reductions, standing
alone, did not cause the statutorily proecrlbed effect found herem
Pure argues that since its dealers are mdependent. and whatever effect
occurred was a result of their resale prices, Pure cannot be responsible
therefor. This entire argument overlooks the obvious: that it was
Pure’s discriminatory price reductions, coupled with its one-cent plan,
which caused the injury. The plan caused the dealers following it to
reduce prices and in turn cause the effect found above. Without the
plan, the dealers would not have reduced prices below those competi-
tively needed, and below their customary margins. Without Pure’s
price reductions, the plan could not have continued. Without the
assistance of each price reduction, the dealers could not financially
have continued to reduce prices. If Pure had, without any plan or
recommendation, reduced its tank wagon prices, the dealers would
not have posted prices pursuant to the plan’s formula, <.e., even with
and finally below the price-leading private brands. No dealer who
testified suggested a need for prices the same as or lower than the

8 FTC v. Anheuser-Busch, Inc., 363 U.S. 536 (1960).
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private brands, and all conceded the existence of and competitive
need for some differential. To argue that Pure is not responsible be-
cause Pure’s tank wagon reductions did not cause the immediate in-
jury is to ignore cause and effect. It was Pure’s discriminatory lower
prices, pursuant to the plan, which actually caused the statutorily
proscribed effect.

In spite of having proposed numerous findings to the effect that the
competitively necessary price differential between the major brands
and the price-leading private brands was one cent, as amply sustained
by the record and found above, Pure argues that as a matter of law
there is no justification for any differential. This apparently is an
argument that Pure has a right to meet competition in good faith
by meeting, or causing to be met, the retail prices of the private
brands. As part of this argument, Pure contends that the Commission
and the courts have no right, as a matter of law, to require any dif-
ferential, and that no case has ever so held. Although citing it for
numerous other purposes, Pure apparently overlooks the fact that
this was the key point decided in the Porto Rican Tobacco case,® the
one case most similar to the instant case.

The Court of Appeals there held that causing a price reduction of
a product, Lucky Strike cigarettes, to meet exactly the price of a
competitive local cigarette, was not a good faith meeting of compe-
tition, because Lucky Strikes had greater public acceptance and tra-
ditionally sold at a retail price three cents higher, i.e., 15 cents versus
12 cents. By reducing the price to the same level, American Tobacco
beat, rather than met, competition, and forced the local company to
reduce its prices to maintain sales, causing it to sell at a loss. It is
interesting to note that in that case, as here, it was not the wholesale
price recuction by American which caused the injury, but the con-
comitant price reduction at retail by American’s customer pursuant
to plan or agreement.” In addition, although subsequently reversed on
other grounds, the Commission in Anheuser-Busch ® held that a price
reduction of a premium product of greater public acceptance, there-
tofore commanding a higher price, to the same price as like competing
products of less public acceptance was a beating rather than meeting
of competition within the meaning of § 2(b).°
" Porto Rican Tobacco Co. v. American Tobacco Co., 30 F. 2d 234 (2d Cir. 1929).

* The Supreme Court has held that the § 2(b) defense is restricted to individual com-

petitive situations and does not apply to a pricing plan or system. FTC v. Staley Mfg.
Co., 324 U.8. 746 (1945) ; and Standard Oil Co. v. FTC, 340 U.S. 231 (1951) ; 355 U.S.
396 (1958).

8 Anheuser-Busch, Inc., 54 F.T.C. 277 (1957).

9 See also, FTC v. Standard Brands, 189 F, 2d 510, 514 (2a Cir. 1951) ; Minneapolis-
Honeywell Co., 44 I'T.C. 351, 396 (1948) ; and American 0il Co., 60 F.T.C. 1786, Docket No.
8183 (1962).
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Respondent also argues that in order to establish a violation by
means of price discriminations other than those among competing cus-
tomers, 7.e., the so-called secondary line, a showing of predatory price
cutting is necessary. The contrary is established by the decisions of
the Commission and the Courts of Appeal in Mwuller, Balian, Mary-
land Baking, and Atlas Building,** where the Commission and the
Courts held that, while relevant, proof of predatory intent is clearly
not required under § 2(a). Regardless of purpose, if the statutorily
proseribed effect occurs, the statute has been violated.'

CONCLUSIONS

Section 2(a) prohibits price discriminations “where the etfect may
be substantially to lessen competition or tend to create a monopoly
in any line of commerce, or to injure, destroy, or prevent competi-
tion with any person who either grants or knowingly receives the
benefit of such discrimination, or with customers of either of them.”

In view of the foregoing words, “may be,” it is now well-settled that
it is not necessary to prove that a price discrimination actually has
such proscribed effects, but only that such effect may be, 7.e., that there
is a reasonable possibility or probability of such effect. Hence, al-
though proof of actual effect is often present in such cases, particu-
larly those involving geographic or area discriminations as distin-
guished from discriminations among competing customers, it is not-
essential to prove actual injury.

It is also well-established that where such discriminations are
among competing customers and are substantial, without more it
properly may be inferred that the effect may be substantially to les-
sen competition, etc., i.e., there is a reasonable possibility or proba-
bility of the proscribed effects.* Where a competitor is given a lower
price on the same product for resale, the effect upon his direct com-
petitors in reselling is self-evident. However, it is equally self-evident
that where such price discriminations are made among persons not in
competition with each other, that fact alone does not give rise to any
inference of injury to competition. Obviously it cannot injure com-
petition which does not exist among the recipients. The injury, if any,
must oceur to others than the recipients, .., the competition of the

10 pruller & Co. v. FTC, 142 F. 2d 511 (6th Cir. 1944) ; Balian Ice Cream Co. V. Arden
Farms Co., 231 F. 2d 356 (9th Cir. 1955) ; Maryland Baking Co. v. FTC, 243 F. 2d 716 (4th
Cir. 1957) ; Atlas Bldg. Products Co. v. Diamond Block Co., 269 F. 2d 950 (10th Cir.
1959).

11 As the Court pointed out in Balian, supra, “Of course intent is not an essential factor
to a Sec. 2(a) violation, although, if the intent to destroy were found to exist, it might tend
to render the injury probable.”

12 FTC v, Morton Salt Co., 334 U.S. 37 (1948).
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grantor or of his customers. In other words, the mere existence of
such price differences, standing alone, does not create a reasonable
probability of competitive injury.

That this is so is made evident by a simple example. If a seller gives
a lower, different, and hence discriminatory price to a customer in
one area than to one in another not at all in competition, and such
lower price is higher than or does not undercut (including appropri-
ate differentials) any of the seller’s competitors, patently it could not
possibly have any effect upon competition. It follows therefore, as the
decisions make clear, that in cases of area price discriminations not
among competing customers, there must be evidence adduced to estab-
lish a reasonable possibility or probability of the proscribed effects. As
the Supreme Court observed in dnheuser-Busch,*® an area price dis-
crimination not among competing customers, such price discrimina-
tions “constitute but one element of a Sec. 2(a) violation.” As noted
above, this does not mean evidence of actual effect, but evidence which
warrants an inference of reasonable possibility or probability.

There are at least two fact situations which may give rise to an in-
ference of a reasonable possibility or probability of a substantial
lessening of competition in an area price discrimination case. One is
a substantial increase in the grantor’s share of the market as a result
of the lower price, with a corresponding decline in share on the part
of its or its customers’ competitors, which would establish injury to
such competitors and might well justify an inference of probability
of injury to competition. This was the fact situation found and relied
upon by the Commission and the Courts of Appeals in the Mwller and
M aryland Baking cases* by the Court of Appeals in A#las,® and
by the Commission in Anheuser-Busch.® In each of these casesthe area
price diserimination caused a substantial loss by the local competitor
of share of the market in which applied, but did not establish that
such competitor would be driven out of the market. In each case it was
found that such injury, <.e., substantial loss of market shares, justified
an inference of reasonable probability of the proscribed effects.

Two, even though during the time the discrimination occurs no
shares of the market are increased or decreased substantially, if the
price cut or discrimination has the necessary and inevitable effect, if
continued, of eliminating competitors from the market by reason of
either preventing their sales or causing them to sell at a loss, thus

32 Footnote 8, supra.
14 Footnote 10, supra.
15 Tdem.

€ Footnote 8, supra.
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eventually eliminating them, such discriminatory prices give rise to an
inference of a reasonable probability of a substantial lessening of com-
petition. Tt seems clear that the total elimination of area competitors
would create a stronger presumption of a lessening of competition than
a shift in market shares, which might level off and not have as great an
effect upon competition. Elimination of competitors necessarily in-

creases concentration, tends toward monopoly and creates a reason-
able probability of a substantial lessening of competition. As the Court

stated in A#las: “For, surely there is no more effective means of lessen-

ing competition or creating monopolies than the debilitation of a com-
petitor.” ¥ Such an inference depends not upon loss of market shares

but upon the logically predictable effect of elimination, by reason of
either no sales because of higher prices, or continuing sales at a loss. In
Porto Rican there was no suggestion of a loss of share of market,
but instead a finding of selling at a loss. Such discrimination was
found to have a reasonable probability of substantially lessening com-

petition, even though it did not increase sales or share of the market
because it was met by the affected competitor. As a matter of logie, if

a competitor meets such discriminatory prices by restoring the previ-

‘ous competitive price levels and thus selling at a loss, in all probabil-

ity there would be no loss of market share, just as in Porto Ricai,
supra. Yet patently, if continued, the smaller competitor must be
driven from the market by such continued losses.

A plan which inevitably continues to drive down prices, which
feaves only the alternative of not reducing prices and losing the mar-
ket, or reducing prices and selling at a loss, necessarily must result in
the elimination of a financially weaker competitor or competitors and
a reasonable probability of a substantial lessening of competition. It
is far more effective than a mere single discriminatory price reduction,
not forcing sales at losses, which could be met and thus restore the
competitive status quo, albeit with less profit. As the Court pointed
out in Porto Rican: *®

* * * If this competition, resulting in such loss, continued, it is fair to assume
that the appellee could not continue in business, and its elimination as a com-
petitor was certain. Thus the appellant’s discrimination will substantially lessen
competition.

All the private brands except those, if any, equal in resources to Pure
ultimately would be eliminated from the market area. Thus the fact
that the record does not establish a permanent decrease in market

17 Footnote 10, supra.
1s Footnote 6, supra.
® Jdem.
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share by the private brands is not conclusive. If continued, either the
private brands had to sell at a loss or not sell. Under such circum-
stances, it must be concluded there is a reasonable probability of a sub-
stantial lessening of competition and/or tendency toward monopoly.

The injury here was not to Pure’s direct competitors, but to the
retail private brand operators, who were in direct competition with
Pure’s dealers and other major brand dealers. This was the same
situation present in Porto Rican® where the effect was not directly
caused by American Tobacco’s wholesale price reduction, but by the
corresponding reduction at the retail level. Section 2(a) clearly pro-
hibits such discrimination where the effect may be to “injure, destroy,
or prevent competition with any person who either grants or know-
ingly receives the benefit of such discrimination, or with customers of
either of them.” If the private brands be considered as Pure’s competi-
tors, the injury is to competition with the one who granted the discrim-
ination. If the private brands be considered as Pure’s dealers’ competi-
tors, the injury is to competition with its customers.

A preponderance of the reliable, probative and substantial evidence
in the entire record convinces the undersigned, and accordingly it is
found, that respondent, by engaging in the nhove-found acts und y:rac-
tices, has discriminated in price between different purchasers of com-
modities of like grade and quality, and that the effect thereof may be
substantially to Jessen competition, tend to create a monopoly and to

“injure, destroy, and prevent competition with respondent and its cus-
tomers, in violation of § 2(a) of the Clayton Act. It is further con-
cluded and found that such price discrimination was not made in rood
faith to meet an equally low price of a competitor.

C. The Alleged Secondary-Line Price Discrimination **

The complaint also alleged that the above-found facts constituted a
secondary-line price discrimination, z.e., a price discrimination among
competing customers. Although the complaint alleged that respondent
charged different prices to its retail customers in the Birmingham area,
the record establishes, and counsel supporting the complaint now con-
cede, that respondent did not discriminate in price among its dealers
in Jefferson County and in fact at all times herein charged such deal-
ers the same wholesale price. The secondary-line violation is based
upon a fringe situation concerning a few dealers in the town of One-
onta, Blount County, where admittedly respondent did not charge the

2 Footnote 6. supra.
2 Because this alleged violation was neither appealed nor remanded, the findings of

fact in this section remain unchanged.
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same price as it did in Jefferson County where the one-cent plan was
in operation. As previously pointed out herein, area price discrimina-
tions are not necessarily illegal because a respondent charges different
prices in different areas to noncompeting customers.

As was pointed out by the Commission in its 1948 statement of
policy:

There are strong reasons why the concept of injury adopted by the Court in the
Morton Salt case should not be applied automatically to discriminations arising
under geographic pricing systems in which purchasers paying different prices are
differently located and the price differences generally diminish as the distances
.diminish between purchasers’ locations. In these circumstances competition be-
tween purchasers paying significantly different prices may occur in quite limited
areas or only along the fringes of trade territories. Seeming advantages in price
may be materially affected by disadvantages of location. These and other con-
siderations make it clear that in geographical price discriminations inferences of
injury to competition drawn merely from the existence of price differences be-
tween purchasers who compete in some degree would have no sound basis. The
minimum determination of injury should be based upon ascertained facts that
afford substantial probability that the discriminations, if continued, will result in
injury to competition.

Substantially the same conclusions were expressed in the General
Foods and Purex cases.?? It is well-established that the policy of Con-
gress and the holdings of the Commission and the Courts are that
geographic or area pricing alone is not illegal. To hold otherwise
would require uniform prices everywhere. Nevertheless, it is appar-
ent that no matter what area may be chosen, there will always be
fringe or peripheral effects on the borderline of such areas between
customers within the area and customers without. If a showing is
not made that the reasonable probability of such situations is sub-
stantially to lessen competition, then the geographic pricing system
isnot in violation of the Clayton Act.

Such is exactly the situation herein. After March 1, 1956, Pure’s
price in Blount County admittedly was higher than its price in
Jefferson County. In the town of Oneonta, some forty miles from
Birmingham, Pure had four small dealers who were paying the
Blount County price. Their total combined sales averaged only 10,000
to 12,000 gallons per month. One of Pure’s dealers in Jefferson County
was on the highway near the Blount County line, about 16 miles from
Oneonta. During the period in question, from January to April, the
dealer near the county line increased his gallonage, but there is no
showing that this was at the expense of the four dealers in Oneonta.
In fact, two of the four dealers in Oneonta sold more gallonage dur-

22 General Foods Corp., 50 F.T.C. 885 (1954), and Pures Corp., 51 F.T.C. 100 (1954).
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ing this period than they had during the same period of 1955. The
third one, who was not in business in 1955, sold more gallonage dur-
ing these four months than in the same period in 1957. One dealer,
McPherson, sold less gallonage during this period than during the
same period in 1955, but more gallonage than during the same period
in 1957, In all, only a few thousand gallons were involved compared
to the 12 million and more gallons sold per month in Jefferson County.
In addition, the record reveals that the increased business enjoyed by
the Jefferson County dealer near Oneonta came from many other
sources in addition to any slight increase of gallonage which might
have been diverted from Oneonta. '

The total sales of the four Oneonta dealers were greater during
the period in question than in the same period in 1957. There is no
showing that whatever loss of gallonage McPherson may have in-
curred was not acquired by his Pure dealer competitors in Oneonta,
whose gallonage increased during the period in question. In addition,
contrary to the facts as found in the Sun Q¢ decision and the Enter-
prise case,®® there is no substantial evidence that the Oneonta dealers
and the Jefferson County dealer near the county line were actually
in competition with each other. It is concluded and found that coun-
sel supporting the complaint have not met the burden of proof of
establishing by reliable, probative, and substantial evidence that the
effect of respondent’s price discrimination may be substantially to
lessen competition in the secondary line of commerce, among com-
peting customers of respondent.

Counsel supporting the complaint also urge a finding that respond-
ent’s price discriminations are in violation of § 5 of the Act. The com-
plaint contains no such allegation, but specifically alleges the price
discrimination as a violation of §2(a) of the Clayton Act. The only
violation of § 5 of the Act alleged is that of price fixing, hereinafter
considered. Since the issue was not alleged and therefore not litigated,
under well-established principles of due process it cannot be found.

D. The Alleged P’;‘ice-F@'ming.“

The second count of the complaint alleged that the one-cent plan
of respondent constituted a combination or agreement between re-
spondent and its dealers to fix prices in violation of § 5 of the Act. It
is, of course, firmly established that price-fixing is illegal per se under

23 Sun 01l Co., 55 F.T.C. 955 (19539) ; Enterprise Industries, Inc. v. The Texzas Company,
136 F. Supp. 420 (D.C. Conn. 1955).

% Because this count was not reopened by the remand, the findings of fact in this section
remain unchanged. :
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both the Sherman Act and § 5 of the Act. However, the facts herein,
as found above, establish no understanding, agreement, conspiracy or
arrangement, between respondent and its dealers to fix prices. Actually
the facts establish the contrary. As found above, respondent recom-
mended the plan to its 120 dealers in an effort to capture a larger
share of the market. The dealers were told specifically that they could
elect to follow the plan or not as they chose, that the posting of a
retail price one cent above the private brands was entirely their own
choice and a unilateral decision, and that whether or not they elected
to follow the plan all of them would receive the discount established
by respondent. The record establishes that a substantial majority,
from 90 to 95 of the dealers, did not follow the plan, did not post
prices within one cent of the private brands until forced by the price
reduction of all of the majors to do so, and nevertheless all of the deal-
ers received each price allowance granted by respondent. The mere
recommendation of the plan or pricing policy by respondent does not
establish an agreement or conspiracy between respondent and its deal-
ers, contrary to the undisputed facts.

Each dealer was advised that he did not have to agree to the plan
or follow it, and that in any event he would get the same discount.
The proof of the pudding is in the eating. A majority of the dealers
did not follow the plan, vet all received the same discount. Counsel
supporting the complaint’s argument with respect to circumstantial
evidence, while legally correct, is misapplied inasmuch as the circum-
stantial evidence herein indicates the absence of any agreement. A
suggestion cannot be equated with an agreement. As established by
the facts, there was no offer and acceptance, nothing was agreed to,
and no consideration existed inasmuch as all received the discount
whether or not thev adopted the suggestion. It is clear that the dealers
who followed the suggestion did so as a matter of choice, inasmuch as
three-quarters or more of the dealers elected not to follow the plan.
There is no evidence that respondent’s price discount was conditioned
upon the adoption by the dealers of the plan or of a particular resale
price, such as was found in the Enterprise and Sun Ol cases, supra.
The courts have repeatedly held that a suggested resale price does not
establish an agreement to fix prices. It is concluded and found that
counsel supporting the complaint have failed to establish by a pre-
ponderance of the reliable, probative and substantial evidence that
respondent. entered into an agreement, conspiracy, or any other ar-
rangement to fix and maintain prices.

CONCLUSIONS OF LAW

1. Respondent is engaged in commerce, and engaged in the above-
found acts and practices in the course and conduct of its business in
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commerce, as “commerce” is defined in the Act and in the Clayton
Act.

2. The effect of the acts and practices of respondent hereinabove
found in Section III(B) may be substantially to lessen competition,
tend to create a monopoly, and to injure, destroy and prevent competi-
tion with respondent and its customers, in violation of §2(a) of the
Clayton Act.

3. Respondent has not, as alleged in the complaint, engaged in price
discrimination among competing customers, i.e., the secondary line of
commerce.

4, Respondent has not, as alleged in the complaint, entered into any
agreement, conspiracy, or other arrangement to fix and maintain
prices.

1t is ordered, That respondent, The Pure Gil Company, a corpora-
tion, and its officers, representatives, agents and employees, individu-
ally or collectively, directly or through any corporate or other device,
in the sale of “Pure” branded motor gasoline of like grade and quality
in commerce, as “commerce” is defined in the Clayton Act, in any
market area where respondent is In competition with any other seller,
do forthwith cease and desist from discriminating in price, directly
or indirectly, by selling such gasoline for resale under the “Pure”
brand name to any purchaser at a net price which is lower than the
net price charged any other purchaser engaged in the same line of
commerce, where such lower price is accompanied by a suggestion,
recommendation or plan for, or results in, a reduction in the retail
prices of such gasoline, which reduces or narrows in such market area
the customary retail price differentials, if any, between “Pure”
branded gasoline and private brand gasolines of comparable grade and
quality, respectively ; or where such lower price is lower than the price
at which any purchaser for resale is able to purchase in the same mar-
ket area from another seller private brand gascline of comparable
grade and quality.

Ixtrian DecisioN sy Roperr L. Preer, HEarine ExadMINEr
DECEMBER 1, 1962
PRELIMINARY STATEMENT

On September 27, 1957, the Federal Trade Commission issued its
complaint against Texaco, Inc.,* a corporation (hereinafter called re-
spondent or Texaco), charging it with price discrimination in violation
of § 2(a) of the Clayton Act (hereinafter called the Clayton Act), 15

1During the pendency of this proceeding respondent changed its name from The Texas
Company to Texaco, Inc.

356—438—T0 88
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U.S.C. 12, et seq.; as amended by the Robinson-Patman Act, and un-
fair methods of competition and unfair acts and practices in violation
of §5 of the Federal Trade Commission Act (hereinafter called the
Act), 15 U.S.C. 41, et seq. Copies of said complaint together with a no-
tice of hearing were duly served on respondent.

The complaint, as amended and supplemented, alleges in substance
that respondent diseriminated in price by the sale of its gasoline to
some customers at prices substantially lower than the prices charged
other customers in the same competitive market area, and that re-
spondent entered into agreements with certain of its customer-dealers .
to fix and maintain the retail price at which such customers sold said
gasoline.

Respondent appeared by counsel and filed answer generally denying
all of the substantive allegations of the complaint and the alleged vio-
lations and affirmatively alleging a good faith meeting of competition
defense under § 2(b) of the Clayton Act by means of its Chicago Plan,
attached to and made a part of its answer.

Pursuant to notice, hearings were held at various times and places
before the undersigned hearing examiner duly designated by the Com-
mission to hear this proceeding. At the conclusion of the case-in-chief,
respondent’s motion to dismiss certain portions of the complaint for
want of proof was denied.

Both parties were represented by counsel, participated in the hear-
ings and were afforded full opportunity to be heard, to examine and
cross-examine witnesses, to introduce evidence pertinent to the issues,
to argue orally upon the record, and to file proposed findings of fact,
conclusions of lavw, and orders together with reasons in support thereof.
Both parties filed proposed findings of fact, conclusions of law, and
orders together with reasons in support thereof. All such findings of
fact and conclusions of law proposed by the parties, respectively, not
hereinafter specifically found or concluded are herewith specifically
rejected.?

Upon the entire record in the case and from his observation of the
witnesses, the undersigned makes the following:

FINDINGS OF FACT
1. The Business of Respondent
Respondent is a Delaware corporation with its principal office and

Pplace of business at 135 East 42d Street, New York 17, N.Y.

25 U.8.C. § 1007 (b).
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I1. Interstate Commerce and Competition

Respondent is now and for several years last past has been, among
other things, engaged in the offering for sale, sale and distribution
throughout the United States of gasoline under the brand names of
“Fire Chief” and “Sky Chief,” and of other petroleum products under
the brand name “Texaco.” Said gasoline is nationally advertised and
enjoys wide public acceptance. ne-spondent is an integrated organiza-
tion engaged in various aspects of the oil industry, operates throughout
the United States in one or more phases of the oil industry, and is
among the Nation’s leading producers and marketers of gasoline and
other petroleum products Respondent is engaged in oil production and
operates pipe lines, marine equipment, 1’eﬁnerles terminals, and bulk
stations. Among other things, respondent markets its gasoline in all
States of the U nlt»ed States through sales to independent retail dealers
under contracts which provide for the purchase and sale of specified
minimum and maximum amounts of gasoline, including such dealers
located in Portsmouth, Norfolk, South Norfolk, and Virginia Beach,
Virginia. '

In the course and conduct of such business, and for the purpose of
supplying said Virginia customers, respondent slnps or otherwise
transports its trasohne from its refineries located in various States
across State lines to its terminal and bulk station in Norfolk, Vir-
ginia, from which it is distributed to said retail dealers, who in turn
sell it to the public. Respondent’s sales to said retail dealers are and
have been in the course of commerce,? and there is and has been at all
times mentioned herein a continuous stream of trade in commerce of
said gasoline between respondent’s refineries, terminals, and bulk sta-
tions and said retail dealers. In the course and conduct of this busi-
ness respondent is in substantial competition in commerce with others
engaged in the production, sale and distribution of gasoline in com-
merce.

111. The Unlawful Practices

A, The Issues

Count I of the complaint alleges price discrimination in violation
of the Clayton Act among competing customers, Z.e., secondary-line
price diserimination, in the Portsmouth, Norfolk, South Norfolk, and
Virginia Beach area. Count IT alleges a vertical price-fixing combina-
tion, agreement or understanding, in violation of the Act, between
Texaco and certain of its dealers in the Portsmouth, Norfolk, South

3 Standard 0il Co. v, Federal Trade Commission, 340 U.S, 231 (1951).
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Norfolk and Virginia Beach area and the Detroit, Michigan, area.
For reasons of clarity, the alleged price-fixing agreement is considered
first.

B. Vertical Price Fizing

Both the alleged price-fixing agreement and the alleged price dis-
crimination involve in general the same factual situation, namely, the
adoption and implementation by Texaco of its so-called “Chicago
Plan” in the designated areas. As set forth in Texaco’s answer to the
complaint and established by the evidence in the record, the Chicago
Plan was a method whereby Texaco granted lower wholesale or tank
wagon prices by means of temporary discounts to certain of its dealers,
when in the opinion of Texaco they needed such lower prices because
of lower prices posted by competitive stations of rival brands, usually
during a price disturbance or price war, which might affect the sales
and gallonage of such Texaco dealers in the same competitive area.
The plan was originally conceived and adopted by Texaco in the late
1940’s and early 1950’s, and was formalized by the so-called Hochuli
letter of Texaco on August 22, 1952, which was attached to and made
a part of respondent’s answer. Under this plan respondent granted
price assistance or discounts, to some degree in conformity with the
conditions set forth in such letter, and in actual practice as described
in the evidence in this record.

Count IT of the complaint alleges that such discounts were condi-
tioned upon the dealer requesting such assistance and agreeing to post
such resale prices as dictated by Texaco, and that the failure or re-
fusal of the dealer to post the prices dictated by Texaco meant that
the allowance would be terminated or refused, respectively, by Texaco.
Respondent contends that the allowances were granted to assist dealers
to meet competition, and that there was no agreement, understanding
or condition concerning the retail prices at which such gasoline was
to be resold.

The record clearly establishes that allowances were not given under
the Chicago Plan if the dealer in any way indicated that he would not
post the competitive price selected by Texaco and upon which its al-
lowvance was based, that the allowance was canceled or withdrawn if
after receipt the dealer did not in fact meet the competitive price upon
which it was based, that in at least one such instance the dealer was
required to refund the amount of the allowance, and that the dealers
were given to understand that the allowance was conditioned upon
their meeting competition, that is, posting the price of their compe-
titors or the price selected by Texaco as the prevailing competitive
price, or else the allowance would be refused or canceled.
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While many dealers testified that they were free to post whatever
prices they wished, the overall record makes clear that many had ref-
erence to gasoline purchased without allowance under the Chicage
Plan, under which circumstance there is no question but that they were
free to post whatever price they selected. All of the dealers were free to
accept or reject Chicago Plan allowances, and as Texaco points out,
were not, coerced or required by Texaco to take such allowances. In this
sense, of course, by rejecting Chicago Plan allowances the dealers were
free to sclect and post whatever prices they wanted. However, as a
practical matter, when competitive retail prices declined substantially
they were not able to do this because the prevailing tank wagon price
was nearly equal to, and in some instances higher than, competitive
retail prices, and hence, being required to resell the gasoline at prices
much higher than smrrounding competition, they were economically
compelled to accept Chicago Plan allowances and agree to post com-
petitive prices.

The policy of Texaco with respect to its Chicago Plan allowances is
set forth in the Hochuli letter and the attachments thereto, referred to
therein as Exhibits A and B. Relevant portions of the Hochuli letter
are here set forth:

COMPETITIVE PRICE CONDITIONS—CHICAGO PLAN
x® Y % v % £ * *

We know that to be successful, the Texaco dealer must be competitive in price
as well as in the service. Should he fail to meet the price of competitive dealers,
his gallonage—and therefore his opportunity to do business profitably-—will suf-
fer. On the other hand, should the peculiar circumstances of his individual com-
petitive problem require him to meet the competition of lower prices, with no
change in the price which he must pay, his margin will suffer. -

E3 * ES *® * ks ES

1. The Texaco dealer should request assistance in writing. (A dealer request
for assistance which indicates in any way the retail price at which he intends
or proposes to sell is unacceptable for the reason that such statements may lead
to the unwarranted inference that assistance is based on the dealer’s adherence
to certain prices—he is an independent businessman and may sell at whatever
price he chooses—our assistance is purely voluntary and is based solely upon
our determination, in good faith, of his need for assistance.)

2. Evidence of lower prices (sales slips or verified postings) of competitive
dealers must be obtained.

3. It should appear that the gallonage of the Texaco dealer has fallen off or
is in imminent danger of falling off.

4: It should appear that the dealer cannot meet competition and operate profit-
.ably without assistance.

5. Each dealer request should be received, investigated and handled on an
individual basis.
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A competitive dealer is one whose lower prices directly affect the business of
the Texaco dealer involved. He may be in the immediate area or on the same
street or highway, yet some blocks or distance away. No rigid formula of com-
petition can be established—each case should be considered on its individual
merits, :

* Co £l * B £ *

Whenever it has been decided to extend assistance to a dealer under this
plan, a letter in the form attached as Exhibit B should be addressed and deliv-
ered to the dealer and a record of its delivery to him should be kept in the file.

The amount of allowances may vary as between dealers and/or areas due to
differing individual competitive situations and none are intended to create a
precedent * * *,

In all of our handling it should be clearly understood by the entire organiza-
tion, particularly our field people, that we should not :

1. Insist that the dealer meet competitive prices.

2. Specify to the dealer the particular retail prices at which he should sell.

3. Make our allowances, or the amount, or the continuance of our allowance,
contingent upon the dealer’s agreement to adhere to certain prices or upon his
meeting competitive prices. The initiative in meeting and continuing to meet
competitive prices should always be in the sole discretion of the dealer.

* % % * 5

It is entirely proper in our internal consideration and handling (from #eld
to New York) to compute our allowance in relation to the retail prices which
our investigation tells us iz the real competition of the dealer. Thus, a change
in the competitive price or the price at which the dealer sells may justify to us
an increase of, or a reduction in, or the elimination of, an allowance,

The assistance which we give to a dealer is purely voluntary an our part
and our decision to assist him initially or to continue or discontinue assisting
him rests in our sole discretion. It cannot be made the subject of any agreement
or understanding hetween the Company and the dealer. We reserve the right to
increase, decrease or withdraw the assistance at any time when in our judgment
we deem it advisable to do so. Thus. we may decide in our discretion that a
dealer does not require assistance if he has determined, on his own initiative,
that he need not meet competitive prices. But, to discuss impelling reasons for
our decisiou with the dealer may give rise to the unwarranted assumption on
his part that the matter of assistance is the subject of zome understanding
between him and us, which is undesirable as well as improper. When an ailow-
ance has been withdravwn or reduced it is sufficient (and no more should be said)
that in our judgment it appears that he has no further need for the allowance.

Among other things, it will be noted that the Hochuli letter states
that “a dealer request for assistance which indicates in any way the
retail price at which he intends or proposes to sell is unacceptable.”
It also requires that “evidence of lower prices of competitive dealers
must be obtained.” The Hochuli letter defines a competitive dealer as
“one whose lower prices directly affect the business of the Texaco
dealer involved. He may be in the immediate area or on the same
street or highway, yet some blocks or distance away.” In addition to
requiring that the dealer request for assistance be in writing, it re-
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quires the delivery of a written reply, a form letter, to each dealer
receiving assistance. It further requires that “we should not: make our
allowances, or the amount, or the continuance of our allowance, con-
tingent upon the dealer’s agreement to adhere to certain prices or
upon his meeting competitive prices.” In spite of the foregoing, it also
provides: “Thus, a change in the competitive price or the price at
which the dealer sells may justify to us an increase of, or a reduction
in, or the elimination of, an allowance.”

Exhibit A was the form used by Texaco to survey dealers of other
brands competing with the dealer requesting assistance. It was pre-
pared by Texaco personnel. It included a listing of the brands, loca-
tions and posted prices of such competitive dealers, a determination
of the “prevailing” competitive retail price, a computation of the
allowance recommended, and a determination of gross margin. The
“prevailing” competitive price was normally the lowest major brand
price listed, which frequently was the price posted by all or most of
the listed major brand stations, but occasionally was the price of only
one such station, lower than the prices prevailing among those sta-
tions geographically nearest to the Texaco dealer. Having determined
such “prevailing” competitive price, Texaco granted the dealer an
allowance which would permit him to realize a “reasonable” margin
if he posted that competitive price. This margin was less than the
usual and customary margin realized by the dealers in normal mar-
kets when Chicago Plan allowances were not being granted. All of the
dealers knew that the margin received under Chicago Plan allowances
was less than their usual margin, which also evidences their under-
standing that Chicago Plan allowance was conditioned upon their
meeting the competitive retail price selected by Texaco. In those
instances where the prices of immediately surrounding stations did
not necessitate a dealer posting the “prevailing” competitive price
selected by Texaco, were it not for such understanding the dealers
normally would have posted a price which would have afforded them
all or most of their customary margin.

The Chicago Plan required that the dealer request the assistance in
writing. No prepared form of such request existed and the dealers
prepared their own letters, numerous of which are in evidence. Exhibit
B attached to the Hochuli letter is the form letter reply to such re-
quests under the Chicago Plan, which Texaco personnel were re-
quired to deliver to all dealers to whom such allowances were granted.
Exhibit B reads as follows: -

Dear Sir:

We have received and considered your written request for assistance in meet-

ing competitive price conditions affecting your business as a Texaco Dealer. We
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note that you believe it is impossible for you to sell Texaco gasoline at a reason-
able profit and to meet the prices of your competitors unless we make some ad-
Jjustment in our price to you and that your sales of gasoline are likely to decrease
unless you can meet such prices. After investigation, we are satisfied that this
is true and we have concluded that we may, in good faith, assist you in meeting
this competition. Accordingly, we have authorized a temporary per gallon allow-
ance payable to you by credit memorandum monthly.

It should be clearly understood that this arrangement is entirely voluntary on
the part of The Texas Company and may be changed or discontinued at any
time. Of course, the price at which you sell gasoline is a matter for your sole
judgment and decision as an independent businessman.

Very truly yours, (Emphasis added.)

Respondent calls attention to the fact that the Exhibit B reply ad-
vised the dealers that the price at which they sold was a matter for their
sole judgment and decision as evidence that the dealers were not re-
quired to meet competitive prices in order to secure such allowances.
Howerver, it will be noted that such reply stressed the fact that the re-
questing dealer intended to meet competition, that the allowance was
granted for such purpose, and that it could be changed or discontinued
at any time by Texaco. A careful analysis of this letter indicates that
the dealers were given to understand that the allowance was only for
the purpose of meeting the prices of their competitors, and could be
discontinued at any time. As a matter of fact, as will be seen herein-
after, this interpretation coincides with the understanding, derived
from discussions with Texaco personnel, of the dealers who received
such allowances, with the exception of those who, having unilaterally
determined that they wanted to post the same prices as their competi-
tors, had no occasion to discuss any requirement or condition with
Texaco in seeking assistance.

The relevant periods of time set forth in the complaint as amended
in connection with the price-fixing count were from November 1956,
through June 1957, in the Virginia cities and from June 1957, through
June 1958, in the Detroit area. In the latter part of October 1956, a
price disturbance occurred on upper Hampton Boulevard in Norfolk.
Affected Texaco dealers requested assistance from respondent. On Oc-
tober 26 the use of the Chicago Plan in the area was authorized by
Texaco. In the early part of November, the Sun Oil Company adopted
a “consignment plan” and posted lower prices, ultimately causing the
price war to spread throughout Portsmouth, Norfolk, South Nortolk,
and Virginia Beach. As a result, Texaco from time to time granted its
dealers, who requested assistance in writing, allowances pursuant to
the Chicago Plan in the manner described hereinabove. Also from time
to time instead of Chicago Plan allowances, Texaco granted general
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allowances, without request or condition, to all of its dealers, which
general allowances will be discussed more fully hereinafter in connec-
tion with the price discrimination count. The Chicago Plan was intro-
duced into the Detroit area in the spring of 1957. Its use there is alleged
in the complaint only as part of the price-fixing count, and evidence
concerning it was not offered as proof of the price discrimination
count.

As hereinabove noted, the record clearly establishes that Chicago
Plan allowances were conditioned upon the dealers posting the pre-
vailing competitive price selected by Texaco, and were refused or
withdrawn if the dealers would not agree to post such price or refused
to do so after receiving the allowance. The dealers who were questioned
concerning the basis or condition for receipt of the allowance testified
that it was given to them with the understanding that they were to
meet the prevailing competitive price. Those dealers who testified that
they were free to post any price they wished were either those who
competitively badly needed and wanted assistance and had unilaterally
elected to meet the competitive prices, and thus did not discuss the lat-
ter subject with Texaco, or those who believed that since they were free
to accept or reject the allowances they were free to post whatever price
they selected. In addition, the actions and admissions of Texaco dem-
onstrate that those who requested or received the allowance under
the Chicago Plan were required to post the prevailing competitive
price or the allowance would be refused or canceled. The actions taken
by Texaco with respect to dealers Torbert and Gayle, hereinafter con-
sidered, as well as with respect to other dealers who failed to post the
competitive price selected by Texaco, clearly demonstrate this.

Mr. Branton, a Portsmouth dealer, testified that he knew from Tex-
aco that in order to get assistance under the Chicago Plan he would
have to meet the price of his competitors in his neighborhood. Many
dealers testified that in order to get Chicago Plan assistance they
were required to meet competition, and that they understood meeting
competition to mean posting the same price as their competitors. The
record demonstrates beyond dispute that in this industry “meeting
competition” is understood to mean posting the same price as a com-
petitor. The record establishes that, after having requested and re-
ceived Chicago Plan allowances, additional increased allowances
would be granted without request if the competitive prices further
declined. Mr. Branton, when asked to explain how he knew what the
competitive price was which he was expected to meet under such
circumstances, stated that he based his posted price upon the allow-
ance he received from Texaco. In other words, he decreased his posted
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price in the same amount as the increase in allowance, thus maintain-
ing the same margin.

Mr. Garner, a Texaco dealer on Route 17 south of Portsmouth,
testified that he was supposed to meet competitive prices to receive
assistance, and that if he did not do so he would not get the assist-
ance. He stated that on one occasion he posted “regular” prices and
tried to get assistance but did not because he hadn't posted the lower
prices. He also stated that Texaco, not he, determined the competitive
price that he was expected to post, and that the allowance was based
upon that price. He testified that he knew that the competitive price
to post was his invoice price, which reflected the allowance, plus the
established reasonable margin, which at that time was 414 cents. Thus
both he and Branton knew at all times the competitive price they
were to meet.

During the early use of the Chicago Plan in the Virginia cities, the
reasonable margin used by Texaco to compute the allowance of a
dealer to meet the competitive price was 414 cents per gallon. Later it
became 5 cents per gallon. The allowance granted was simply the
amount necessary to bring the dealer’s net margin when posting the
competitive price up to 414 or j cents, as the case might be. In May of
1957, the dealer’s margin was modified by the adoption of what was
called the 80 percent plan, which was a different method of comput-
ing the allowance to be given a dealer, but which did not modify the
Chicago Plan in any basic respect. It consisted of giving the dealer
an allowance of 80 percent of the difference between the margin
which would be realized at the prevailing competitive price and 6
cents, which latter amount was determined by Texaco to be a normal
or usual margin, but in no event less than 5 cents. This resulted in
each dealer receiving a net margin of either exactly 5 cents or more
usually more than 5 cents but less than 6 cents. This change was
adopted in order to increase the actual net margins realized by the
dealers following the Chicago Plan. When necessary, these compu-
tations also included local sales tax, which did not affect the plan or
the amount to be realized by the dealer.

In the same manner as when the allowance was computed to net
the dealer 4% or 5 cents, under the 80 percent method the dealer
knew that the competitive price to be posted was that price ending
in 0.9 of a cent which fell between 5 and 6 cents above his net invoice
price. Thus, even though the dealer did not know what the competi-
tive prices in his neighborhood were, or, in other instances, what com-
petitive price Texaco had selected which was different from those
of his nearby competitors, in every instance the dealer knew the com-
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petitive price upon which the allowance was computed and which he
was expected to post. In some instances the “prevailing” competitive
price selected by Texaco was considerably farther away from the
dealer and was considerably lower than the stations immediately sur-
rounding him, yet the dealer posted such competitive price. Many of
the dealers never bothered to ascertain the prices of their nearby com-
petitors but merely posted prices according to the above formulae.
Naturally, in most instances, because of the prevalence of the price
war, the price posted by the Texaco dealer was that of his surround-
ing competitors.

The dealers were contacted periodically by their respective Texaco
salesmen, who explained to them the Chicago Plan allowances and
their availability after its adoption in the Virginia cities. Mr. Braith-
walte, one of the Texaco dealers in Virginia Beach who received the
allowance, testfied that he was told that he would be entitled to an
allowance if he met competition, which he understood to mean selling
at the same price his “area’ was selling. Mr. Phelps, another Virginia
Beach dealer who received the allowance, testified that his salezman
advised him that he would get an allowance which would give him a
margin of 414 cents per gallon. Mr. Walters, a Texaco dealer in Noz-
Tolk, testified that it was his understanding from Texaco that the pur-
pose of the allowance was to drop the retail price and level it off with
the rest of the stations in his vicinity. He testified that he had not been
told to drop his prices, but that he had been told that if he should
desire to drop his prices Texaco would go along with a certain per-
centage of his losses. As noted above, although Texaco dealers were
tree to refuse Chicago Plan allowances and post whatever prices they
desired, as a practical matter all of them except one ultimately were
compelled to accept the allowances.

Mr. McFadden, another Portsmouth Texaco dealer, testified that Mr.
Harris, then a Texaco salesman, told him that he should get his prices
in line with competition. McFadden also said that Harris told him that
he would have to request assistance in writing and would have to lower
his prices to meet competition in order to receive such assistance.
McFadden stated that the competitive price to be met was determined
by adding a margin of 4.4 cents to the invoice price of gasoline, which
MecFadden understood to be the amount that Texaco was guaranteeing
the dealer no matter how low the price went. At that point of time 4.4
cents was the allowance Texaco was granting. The reasonable margin
was set by Texaco at 4.5 cents, McFadden’s prevailing competitive
price was 0.1 of a cent above the tank wagon price, and hence the al-
lowance Texaco was granting was 4.4 cents. McFadden was mistaken
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by 0.1 of a cent in referring to the 4.4 cents allowance as the margin,
which at that time was 4.5 cents. Apparently he was overlooking the
0.1 of a cent difference between the prevailing competitive price and
the tank wagon price, which the dealer also realized, making a net
total of 4.5 cents. McFadden stated that Harris told him that if he
would put the request in writing it would be granted. McFadden testi-
fied that he had about 7,000 gallons of gas in the ground at the time,
did not want to sell it at a loss, advised Harris that if Texaco would
reimburse him for it he would be glad to get in line with competition,
but that Harris advised him that Texaco could not do that. After the
termination of the price war, Texaco did furnish a number of its deal-
ers one additional load of gasoline at reduced prices under Chicago
Plan allowances, apparently in consideration for their having reduced
their prices to meet competition on gasoline which they alveady had In
their tanks and had purchased at the higher tank wagon price. This
particular action by Texaco will be considered in greater detail here-
inafter in connection with the price discrimination count, but it fur-
ther evidences the existence of an agreement to post the prevailing
competitive prices.

Mr. Maxwell, another Texaco dealer on Route 17 south of Ports-
mouth, testified that if he did not meet competition he would not re-
ceive the allowance, and that if he received the allowance he would have
to meet competition. He was the only dealer who testified that if he
posted a price higher than the competitive price selected by Texaco
his allowance would be prorated downward. He testified that if he
posted one cent above the competitive price and the allowance was 4.5
cents it would be reduced to 3.5 cents. All of the other dealers testified
that the allowance would be withdrawn if they failed to post the com-
petitive price. As a practical matter, the proration Maxwell referred
to was meaningless and would never have been utilized by any dealer.
If the allowance was prorated as a result of the dealer charging a
higher price, he would net exactly the same amount as at the lower-
price. No dealer would do this. By raising his price but not increasing
his margin he could only reduce his sales. Under such circumstances,
if he were to realize the same margin every dealer obviously would post
the lower competitive price. Although Texaco officials also testified
that under such circumstances the allowance might be prorated rather
than canceled, there is no evidence in the record of a single instance
where this occurred. As pointed out above, the reason is obvious.

Mr. Lee, one of Texaco's principal officials in this Virginia area,
admitted that when information came to the attention of Texaco that
dealers receiving allowances had increased their prices, Texaco would
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cancel such allowances, because this indicated that “they no longer
needed the allowance to be competitive.” The record contains numerous
exhibits revealing that as goon as a dealer raised his price above his
prevailing competitive price his allowance under the Chicago Plan
was canceled. An example thereof is Commission’s Exhibit 56, a letter
from Harris to Lee, which referred to a telephone conversation be-
tween them concerning several Norfolk dealers who had removed
their price signs and raised their retail prices. The letter stated that
in accordance with Lee's instructions allowances were discontinued
immediately to all dealers who were not meeting competitive prices.
Another example is an exchange of telegrams between Messrs. Lee and
Rhodes, the latter another Texaco official, in which Lee advised Rhodes
that many Texaco dealers “receiving assistance on their written re-
(uests to be competitive are not competitive. This defeats purpose of
plan and cannot be perpetuated.” In reply, Mr. Rhodes stated that
the Norfolk organization had “been instructed to take necessary steps
to correct this unsatisfactory condition.” Lee also testified that if a
dealer raised his price 8 cents above his prevailing competitive price
Texaco would cither discontinue the allowance or adjust it downward.
He stated that Texaco basically was helping the dealers to be competi-
tive. He then conceded that when “the competitive level changes™ the
allowance is discontinued or adjusted. It is apparent that he had refer-
ence to a dealer raising his price above his prevailing competitive
price. As noted above, if the allowance under the Chicago Plan was
prorated when the dealer increased his price this would effectively
prevent him from doing so.

AMr. Harris, who during a portion of the relevant period was a Tex-
aco salesman and subsequently was promoted to a higher position, de-
scribed how the dealer’s allowance and margin were computed on the
Exhibit A’s. He pointed out that after Texaco ascertained the pre-
vailing competitive retail price the dealer’s allowance was computed
by adding to whatever margin would be realized at the tank wagon
price an amount necessary to enable the dealer to meet competition and
realize a minimum reasonable margin. This amount necessarily varied
depending upon whether the then *reasonable” margin selected by
Texaco was 4.5 cents, 5 cents, or the amount computed under the 80%
method. The computations on the Exhibit A’s showed first a margin
realized, which was simply the difference between the prevailing tank
wagon price and the prevailing competitive price, and then showed
the “gross margin” realized, which consisted of the above margin plus
the allowance granted. In explaining the Exhibit A’s, Harris testified
that the gross margin was “simply the margin the dealer makes, or
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the gross margin that the dealer would actually realize after the allovw-
ance recommended was received.” This further demonstrates Texaco’s
requirement that the dealer was to post the prevailing competitive price
selected by Texaco based upon which the allowance was computed on
the Exhibit A’s. Clearly this would not be the margin a dealer would
actually realize unless he actually posted the prevailing competitive
price set forth thereon.

As previously noted, unlike Chicago Plan allowances, a general
allowance was one granted throughout an entire area to all
dealers without request or condition. An exchange of telegrams
between Messrs. Lee and Catheart, the latter one of the top officials in
Texaco’s home office, further indicates that Chicago Plan allowances
were given upon condition that the dealers meet the prices of their
competitors. On January 18, 1957, Catheart wired Lee as follows: *In.
view of principal competitors you mention extending general allovw-
ances, am wondering why you do not meet in same manner rather
than use Chicago Plan allowances. What ave retail prices on which
vou have computed Chicago Plan allowances.” Mr. Lee replied: “1We
prefer continuing Chicago Plan allowances so as to help dealers re-
uesting assistance to be competitive,”

Contrary to the requirement of the Hochuli letter that dealer ve-
quests for assistance were not acceptable which indicated in any way
the retail price at which he intended or proposed to sell, many of the
requests for assistance received in evidence did in fact indicate the
price at which the dealer intended to sell. For example, such requests
advised respondent that the dealer wanted assistance in order to reduce
his prices to meet the competitive prices in his vicinity, due to prices
all around him he was asking assistance to meet them, becanse com-
petitive stations on all sides of him had reduced their prices he could
not possibly compete with them without assistance, and to back him
up when he cut prices to meet the competition.

That Texaco would not grant Chicago Plan allowances to a dealer
unless he agreed to meet competitive prices, .., the prevailing com-
petitive price, or if he indicated in any way an intention not to meet
such competitive price, is fully illustrated by the actions taken by
Texaco concerning dealer Torbert’s request for such assistance. Tor-
bert was a Portsmouth dealer on High Street, one of the main
thoroughfares of Portsmouth, with many competitive stations includ-
ing seven other Texaco stations within a radius of a mile. On Decem-
ber 10, 1956, after six of the other seven Texaco stations had received
Chicago Plan allowances and the prevailing price in Torbert's area
was only 0.1 of a cent above the tank wagon price which he was pay-
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ing, he wrote Texaco requesting price assistance, stating: “During this
gasoline war the Texas Company has been giving the stations who
have cut their prices a discount on their gasoline. I haven't cut my
prices which I don’t believe I should, but I do think I am entitled to
the same discount as the other stations. The other Oil Companies are
also giving the same consideration to «ZZ of their stations. Needless to
say this war has hurt my business considerably, and I would appreci-
ate your help in this matter.”

It cannot seriously be disputed that thiz was a request for price
assistance. However Torbert said that he did not believe he should cut
his prices. Two days later Mr. Rhoades, another Texaco official, wrote
Lee concerning Torbert’s request for the same allowance granted other
dealers in his vicinity, pointing cut that Torbert did not wish to meet
competitive prices. On January 28, 1957, a month and a half later, Lee
replied to Torbert’s request, stating: “I am certain that any price
differentials in your area were made to enable retailers of Texaco
products to meet the equally low price of competing retailers. If at
any time you desire similar assistance we shall be pleased promptly
to consider your request for it.” Torbert’s request was denied. One
week later Torbert gave in and wrote a second request for assistance,
as follows: “Due to the price situation in Portsmouth I am forced to
meet the competition. So, I am asking for any subsistence you can
give to enable me to continue operation.” Thereupon assistance was
furnished to Torbert.

Torbert testified that when the other Texaco stations were selling
at 24.9 cents he was paying 24.8. He discussed the situation with
Harris, asking him if he could get the same discount the other dealers
were getting. Harris advised Torbert that the only way he could get
the assistance was to request it in writing and state that he wanted to
meet the competition, and that he would then get the same assistance as
the other dealers. Torbert stated that the competition Harris referred
to was the lower prices of the dealers of other brands in his vicinity,
and that he had been refused assistance because he had not reduced his
price to meet such lower prices. Torbert further stated that his second
request for assistance was drafted by Harris, and that Torbert under-
stood it to mean that he was agreeing to meet the competitively lower
prices.

Lee testified that Torbert’s first letter was in fact a request for assist-
ance, but that it did not meet the requirements of the Chicago Plan
because the dealer had to advise Texaco that he wanted the assistance
“to be competitive,” and that Torbert’s letter indicated that he did not
want to be competitive because he stated: “I haven’t cut my prices
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which T don’t believe I should.” Lee testified that Torbert’s request let-
ter was unusual and hence was given more consideration, which ac-
counted for the time which elapsed before his reply. Lee said that it
was unusual because Torbert said that he saw no need to cut his prices,
which Lee characterized as a statement that Torbert saw no need to be
competitive. When asked whether Torbert couldn’t be given an allow-
ance and permitted to post whatever price he desired, Lee replied : “He
could post anything he wanted to, but the assistance would be based on
his being competitive.” Lee further testified that there was no necessity
to investigate the competitive prices affecting Torbert as was done
with other dealer requests because he had stated that he did not wish
to meet competitive prices, which was a prerequisite to obtaining assist-
ance. Lee stated that Torbert’s request was denied on the basis of Tor-
bert’s and Rhoades’ letters.

The foregoing clearly establishes that Texaco would not grant Chi-
cago Plan allowances unless the dealer intended or agreed to post the
prevailing competitive price. Stated otherwise, the allowances were
granted upon the condition that the dealer would meet such prevailing
competitive price, and were rejected if the dealer indicated in any
way that he did not intend to do <o. In the face of this, respondent’s
argument that the granting of Chicago Plan allowance was not con-
ditioned upon the dealer meeting the competitive price upon which the
allowance was based, and that the dealer was free to post whatever
price he selected, is without merit. As soon as Torbert filed a request
stating that he intended to meet the competitive price, an allowance
was granted.

That Texaco would cancel or discontinue Chicago Plan allowance
to a dealer who in fact did not post the prevailing competitive price
after he had received such an allowance, or would not then agree to
post such price, is demonstrated by the actions of Texaco with respect
to a Chicago Plan allowance granted to dealer Gayle. Gayle was one
of the three Texaco dealers in Virginia Beach. The other two had been
receiving such allowances. By November 15, 1956, competitive prices
around Gayle had declined to 24.9, one-tenth of a cent over the tank
wagon price Gayle was paying. Gayle had orally discussed price
assistance with his salesman, Mr. German. Gayle had indicated that
he did not like the Chicago Plan. German had advised Gayle that he
would have to request assistance in writing and post lower prices to
meet competition in order to secure assistance. After the prevailing
price declined to approximately Gayvle’s tank wagon price and his sales
were falling off, he decided to request assistance and reduce his prices.
He called the Texaco office and so advised them. As a result, Chicago
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Plan assistance was granted Gayle on one load of gasoline delivered
to him on November 29, 1956. The next day German brought Gayle
curb signs to post the lower “price war” price.

However, Gayle changed his mind, did not lower his prices to
meet competition, and did not write the letter of request which he
had been advised was necessary. The following day German called
and advised Gayle he had to write the letter requesting assistance and
had to post the competitive price or he could not have the allowance.
The next day German came to the station and told Gayle substan-
tially the same thing. German also told Gayle that if he did not post
the prevailing price he would have to reimburse Texaco for the al-
lowance granted, whereupon Gayle said he would reimburse Texaco.
Gayle was required to and did reimburse Texaco for the allowance
granted on the one delivery of gasoline. Gayle also testified that Ger-
man had said the dealers would receive a four-cent margin under the
Chicago Plan in posting the prevailing competitive price, whatever
it might be.

Gayle continued to pay substantially more for his gasoline than
those dealers who received Chicago Plan allowance and subsequently
retained an attorney to try to collect this difference. The exchange of
correspondence between Texaco and Gayle’s attorney casts further
light upon this incident. On March 16, 1957, Gayle’s attorney wrote
Texaco requesting reimbursement of the amount charged Gayle in
excess of that charged other Texaco dealers in the area. On March 21,
Harris, who had been promoted to a district representative supervis-
ing all salesmen in the relevant area, wrote Lee with respect to Gayle’s
demand. Among other things, Harris stated :

* % * [t]his dealer heard that other Companies were giving all of their dealers
a voluntary allowance regardless of whether or not they were posting compet-
itive retail prices on gasoline. Our policy under the “Chicago Plan” provides
for the voluntary allowance only when the dealer requests assistance to enable
him to meet competitive retail prices. Mr. Gayle did request this assistance as
he intended to meet competition in his area. However he later changed his
mind and decided to raise his retail prices after he had received one load of
gasoline on which he received the voluntary allowance. The voluntary allow-
ance was charged back to him and he reimbursed us accordingly.

The foregoing admission is too clear to require comment. On March
27 Lee wrote Cathcart of the home office requesting advice concern-
ing the letter from Gayle’s attorney. Among other things, Lee stated :

Mr. Gayle did not reduce his prices or request any aszistance, therefore, none

was granted.
On November 29th Mr. Gayle advised verbally that he had decided to meet
competition and asked for the allowance on a load of gasoline he was receiv-

856-438—70——89
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ing that afternoon, saying that he was confirming this request in writing. This
was arranged, but when the salesman went down the next morning to get the
written request Mr. Gayle stated that he had changed his mind and would
not drop his price. He agreed that since he had requested the allowance in
order that he might be competitive, and had decided not to do so, we could
charge him for the difference on that one delivery. This we did and he paid it.
Lee then referred to the granting of Chicago Plan allowances to two
other dealers in the Virginia Beach area because “they were meeting
competitive dealer postings.” Lee further stated ;

® % % The other two were withdrawn on February 27th, the date on which
a general allowance was placed in effect for the entire area to meet Major com-
petition. This general allowance is still in effect and Mr. Gayle has been re-
ceiving it although he is not competitive in his retail price postings.

On April 30, Lee replied to the letter of March 16 from Gayle’s attor-
ney, adwsmg him that when Texaco had charged other dealers in
Virginia Beach a lower price than Gayle,

* % % we did so at the request of such other dealers for assistance to enable
them to meet competition, and after our investigation established such assist-
ance was necessary.

We would have been happy to have considered any similar request from Mr.
Gayle. Actually, on ome occasion late in November, 1956, Mr. Gayle did re-
quest and receive such assistance while a delivery of gasoline was being made
to him, but the very next day decided he did not need any assistance, and,
subsequently, paid us an amount equal to the allowance he had requested and
received.

Contrary to Lee’s assertion, Gayle never decided that he did not
need assistance. As both Lee and Harris admitted in their intracom-
pany letters quoted above, Gayle decided not to lower this price to
meet the prevailing competitive price, and this was the reason the
allowance was canceled and Gayle was required to reimburse Texaco.

The foregoing facts clearly establish that the granting of Chicago
Plan allowances was conditioned upon the dealer’s posting the price
determined to be prevailing in his competitive area, and that Texaco
would not continue such an allowance if the dealer did not in fact do
so, and in fact required reimbursement thereof if the dealer failed to
do so. Respondent argued that its “requiring” of its dealers to mest
competition, 7.e., post the same price as the “prevailing” competitive
price, was required under the provisions of § 2(b) in order to estab-
lish its “good faith” in assisting the dealer to meet an equally low
price of a competitor, which argument will be considered hereinafter
in detail in connection with the price diserimination count. Suffice it to
say at this point that the record establishes, and it is found, that Chi-
cago Plan allowances were granted only upon condition that the
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dealer post a price determined by Texaco to be his prevailing com-
petitive price, and were rvefused or canceled if the dealer did not
agree to do so or did not continue to do so.

The evidence with respect to both Torbert and Gayle establishes
that, contrary to the contentions of respondent, allowances were not
granted to dealers because they needed or wanted assistance, or in
order to aid them to meet competition as they saw fit, but only if they
agreed to meet the competitive price selected by Texaco, and/or con-
tinued to do so after receiving such an allowance. Torbert needed and
wanted assistance and requested it in writing. Respondent knew that
he was surrounded by stations posting lower prices, including other
Texaco stations. But because Torbert indicated that he-did not intend
to meet the competitive prices in his area, and thus that he would not
agree to do so, his allowance was refused. Yet when Torbert filed a
later request clearly indicating that he agreed to meet competitive
prices his allowance was granted. Torbert knew from his salesman
exactly why his allowance was refused and what he had to do to get
one.

Gayle also needed, wanted, and requested assistance, which was
granted upon his oral promise to meet his prevailing price, and was
canceled and reimbursement required upon his failure to do so. In
the face of these facts, plus the many dealers whose allowances were
canceled as soon as they raised their retail prices, respondent’s con-
tention that the dealers receiving Chicago Plan allowance were free
to post any price they wanted is without merit. A certain amount of
confusion exists in the record because the dealers were free to post
any prices they wanted if they did not receive Chicago Plan allow-
ances, and were free to accept or reject the Chicago Plan arrange-
ment. This freedom of choice was greatly curtailed by the economic
realities of the situation. With the single exception of Gayle, all of
the dealers, including those such as Torbert who refused Chicago
Plan assistance at the outset, were compelled by the price war and
their declining gallonage ultimately to accept the arrangement.

An additional undisputed fact heretofore considered is that after
the termination of price wars and the need for Chicago Plan allow-
ances, Texaco delivered an additional load of gasoline with Chicago
Plan allowance to the dealers who participated in the price war, ap-
parently in consideration for their entering the price war and post-
ing lower competitive prices upon gasoline which they had already
purchased at the higher tank wagon price and upon which Texaco
would not grant Chicago Plan allowances. This, too, evidences an un-
derstanding or agreement with respect to resale prices.
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While not controlling in tiids case, Texaco’s Chicago Plan has been
construed by the Federal District Court and the Court of Appeals in
the Enterprise case * as a price-fixing agreement. It is undisputed in
the present record that the Chicago Plan was adopted in the late
1940’s, formalized by the Hochuli letter in 1952, and used in various
parts of the country in the same manner as in this case. Thus the
Chicago Plan considered by the courts in the Enterprise case was

‘the same plan as that here considered. Among other things, Judge
Smith found:

It was established that * * * price allowances were made by defendant to

its Qealers in the Hartford area, competing with one another in the sale of de-

fendant’s * * * gasoline, on condition that the dealers drop their retail prices to
a level competitive with neighboring dealers in rival brands. By “competitive”

was meant equal * * *,
If accompanied by @ price fizing agreement similar to that tied to Texas’

“allowances” in fact if not in name, * * *

The opportunity offered to plaintiff to obtain rebates or allowances * * * does
not destroy the discrimination, for * * * it was conditioned on * * * meeting a
price. This hampered plaintiff’s freedom to set his own prices at retail, a re-
striction defendant had no right to impose. (Emphasis added.)

While reversing on the lack of proof of damages, the opinion of the
Court of Appeals makes clear its agreement with the construction of
the Chicago Plan as an agreement to fix prices.

Additional proof with respect to the Chicago Plan of a similar na-
ture, although not as detailed or persuasive, was received in the De-
troit area. Since the evidence heretofore considered clearly establishes
the existence of a price-fixing agreement, no useful purpose would be
served by reviewing it in detail.

TWhile the evidence in this record establishes the existence of an
understanding or agreement between Texaco and its dealers to fix
the retail prices at which the gasoline was to be resold, it is well es-
tablished that a price-fixing agreement or conspiracy may be inferred
from circumstantial evidence and does not have to be proved by direct
evidence.s Even assuming that the evidence herein does not constitute
direct evidence of such an agreement, the facts and circumstances
which lead logically to an inference of a price-fixing agreement may
be summarized as follows: (1) The dealers knew that Chicago Plan

allowances were conditioned upon their meeting and continuing to
meet the prevailing competitive price selected by Texaco upon which
the allowance was based; (2) the dealers’ knowledge of the estab-

1 Enterprise Industries v. Texas Company, 136 F. Supp. 420 (D.C. Conn. 1955). 240

F. 2d 437 (24 Cir. 1957).
5 Interstate Cirewit, Inc. v. United States, 306 U.S. 208 (1939) ; and Theatre Enter-

prises, Inc. v. Paramount; 346 U.S. 537 (1954).
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lished minimum margin and their observance thereof; (3) when the
competitive price was not posted Texaco canceled the allowance;
(4) Texaco would not grant the allowance if the dealer did not agree
to meet the competitive price or indicated that he did not intend to do
s0; (5) Texaco required reimbursement after the allowance was
granted if the competitive price was not met; (6) Texaco required.
written requests for such assistance and personally delivered written
replies advising the dealer that the allowance was for the purpose of
meeting competition and could be withdrawn by Texaco at any time;
(7) the alleged policy of adjusting or prorating allowances if the pre-
vailing competitive price was not met; (8) the dealers posted a retail
price netting them a lower than usual margin, when such price wasnot
the price of the stations surrounding them or they were unaware of the
actual competitive prices but such posted price was the prevailing
competitive price determined by Texaco; and (9) Texaco granted ad-
ditional allowances after the price wars and the need for them had
ceased in consideration for having met competitive prices during
such wars.

It is, of course, well settled that all price-fixing agreements, what-
ever may be their purpose or intent, and regardless of good faith, are
illegal per se under the Sherman Act and hence under § 5 of the Act.
As the Supreme Court observed in Socony-Vacuwm: ®

* * % Any combination which tampers with price structures is engaged in an
unlawful activity. Even though the members of the price-fixing group were in
no position to control the market, to the extent that they raised, lowered or
stabilized prices they would be directly interfering with the free play of market
forces. The Act places all such schemes beyond the pale and pretects that vital
part of our economy against any degree of interference * * * Hence, prices are
fixed within the meaning of the 7'renton Potteries case if the range within which
purchases or sales will be made is agreed upon, if the prices paid or charged
are to be at a certain level or on ascending or descending scales, if they are
to be uniform, or if by various formulae they are related to the market prices.
They are fixed because they are agreed upon. And the fact that, as here, they
are fixed at the fair going market price is immaterial * * *,

A preponderance of the reliable, probative and substantial evidence |
in the entire record convinces the undersigned, and accordingly it is
found, that respondent and certain of its dealers entered into, main-
tained and carried out a planned common course of action, combina-
tion, agreement, and understanding to fix and maintain the retail price
at which such dealers were to resell gasoline, all to the prejudice and
injury of the public, respondent’s competitors, and said dealers’ com-

8 United States v. Socony-Vacuum Qil Do., 310 U.S. 150, 221, 222 (1940).
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petitors, which constitutes an unfair method of competition and an
unfair act and practice in commerce within the intent and meaning
of § 5 of the Act.

C. Price Discrimination

(1) The Issue

Count I of the complaint alleges price discrimination among com-
peting customers, 4.¢., secondary-line price discrimination, in viola-
tion of §2(a) of the Clayton Act. This count was limited to
Portsmouth, Norfolk, South Norfolk and Virginia Beach and to the
period of time from November 1956 through June 1957. As found here-
inabove, this count dealt primarily with the same factual situation,
namely, the granting of Chicago Plan allowances, or lower prices, to
some but not all dealers. The complaint alleged that respondent sold
gasoline of like grade and quality to certain dealers in the named Vir-
ginia cities at prices substantially lower than it sold to other dealers
in the same competitive market area, Portsmouth, Norfolk, South
Norfolk and Virginia Beach. Council supporting the complaint took
the position that all Texaco dealers in this geographic area were in
competition with each other.

Respondent admitted that it gave Chicago Plan allowances to some
dealers in the area and not to others, but contended that this was done
in good faith in order to assist the dealers to meet their competition
in conformity with §2(b) of the Clayton Act, denied that such deal-
ers were in the same competitive area or were in competition with each
other, and denied that the alleged discrimination had any statutorily
prohibited effect, 7.e., that the effect “may be substantially to lessen
competition or tend to create a monopoly in any line of commerce, or
to injure, destroy, or prevent competition with any person who either
grants or knowingly receives the benefit of such discrimination, or with
customers of either of them.” Respondent’s answer also admitted the
oranting, from time to time, of general allowances in the area, which
were not individual allowances pursuant to the Chicago Plan but were
tank wagon price reductions to meet the lower tank wagon prices of
respondent’s competitor suppliers of gasoline. The subject of general
allowances will be considered in greater detail hereinafter.

(2) Different Prices

Tt is undisputed in this record that Texaco did in fact give different
prices to its dealers in the area. It is now well settled that a difference
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in price is a price discrimination within the meaning of the Clayton

Act.”
(3) Competition Among Customers

In addition, it is of course essential that in a secondary-line case
such as this competition among the recipients and non-recipients must
be established. Without such competition patently the discrimination
could have no competitive 