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even though the complaints were issued more than two years ago, the
Commission deems the latter procedure, that of withdrawing the
complaints rather than issuing amended complaints, more appro-
priate. In view of the posture of these matters before the hearing
examiners, issuance of amended complaints would, in practical effect,
be tantamount to issuance of completely new complaints. In these
circumstances the more orderly procedure is to withdraw the original
complaints, without prejudice to the issuance of new, expanded com-
plaints if found to be warranted. Accordingly,

1t is ordered, That the complaints in the above-captioned proceed-
ings be, and they hereby are, withdrawn.

It is jurther ordered, That the motions of complaint counsel to
amend the present complaints be, and they hereby are, dismissed
as moot. '

I~ THE MATTER OF
THE QUAKER OATS COMPANY

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMDMISSION ACT AND SEC. 2 ({1) OF THE CLAYTON ACT

Docket 8112. Complaint, Sept. 14, 1960—Decision, Nov. 18, 196}

Order setting aside initial decision and dismissing for lack of showing of injury
to competition and for failure of proof, respectively, charges of price dis-
crimination and selling below cost on the part of a major producer of oat
flour, among other food products.

AMENDED AND SUPPLEMENTAL COMPLAINT

The Federal Trade Commission, having reason to believe that the
respondent named in the caption hereof, and more particularly desig-
nated and described hereinafter, has violated and is now violating the
provisions of Section 2(a) of the. Clayton Act (U.S.C., Title 15, Sec-
tion 13), as amended, and Section 5 of the Federal Trade Commission
Act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its
amended and supplemental complaint, stating its charges with respect
thereto as follows:

COUNT I

Alleging violation of Section 2(a) of the Clayton Act, as amended :
Paracrarpu 1. Respondent, The Quaker Oats Company, sometimes
hereinafrer referred to as respondent Qualker, is a corporation orga-
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nized, existing and doing business under and by virtue of the laws of
the State of New Jersey, with its office and principal place of business
located in the Merchandise Mart Plaza, Chicago 54, Illinois.

Par. 2. Respondent Quaker for many years has been and is now en-
gaged in the business of the production and processing, sale and distri-
bution of various food products, including cereals, pancake, bread and
cake mixes, macaroni products, corn meal, and flour, including oat .
flour. Said respondent is also engaged in the production, sale and dis-
tribution of chemical products, pet foods, and livestock and poultry
feeds.

Respondent Quaker has plants located in some 28 cities in 20 States
throughout the United States.

Oat flour is produced by said respondent at its plant in Cedar Rapids,
Towa. Said respondent sells oat flour in bulk quantities to large in-
dustrial users for processing into various food products, including
cereals and baby foods.

Quaker’s sales of rolled oats have, in the past several years, amounted
to approximately 75% or more of the total industry sales of such
product.

Said respondent’s sales of all products have exceeded $300,000,000
annually since 1957, and its sales of oat flour exceeded %1,000,000
during 1959.

Par. 8. Respondent Quaker, in the course and conduct of its said
business has been, and is now, engaged in commerce, as “commerce”
is defined in the Clayton Act, in that it has sold and distributed, and
is now selling and distributing, its products to purchasers thereof
located in States other than the State of origin of shipments and has,
either directly or indirectly, caused such products, when sold, to be
shipped and transported from the State of origin to purchasers
located in other States. There is now, and has been, a constant course
and flow of trade and commerce in such products between said re-
spondent in the State of origin and purchasers thereof located in
other States, . '

Par. 4. In the course and conduct of its said business in commerce,
respondent Quaker has sold, and now sells, its products to purchasers
thereof, some of whom have been and are in competition with each
other, and with custcmers of competitors of respondent, in the resale
and distribution of such produets.

Respondent. Quaker has been and is now in competition with other
corporations, partnerships and individuals in the course and conduct
of its said business in commerce.

Par. 5. Respondent Quaker has been, since about 1955, and is now,
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discriminating in price between different purchasers of its oat flour
by selling such product to some purchasers at prices substantially
higher than the prices at which respondent sells such product of like
grade and quality to other purchasers, some of whom are in competi-
tion with each other in the processing and sale of products containing
oat flour, or products composed in substantial part of oat flour.

Said respondent does not maintain a formal list of prices applicable
to the sale and offering for sale of oat flour. Instead respondent sub-
mits prices to purchasers in response to requests for bids by such
purchasers, or respondent solicits business on an offer and acceptance
basis.

As illustrative of respondent’s discriminatory prices, sales of such
product have been made by respondent to some purchasers at prices
ranging from 1% to 5% or more higher than those prices allowed to
other purchasers, some of whom are in competition with the non-
favored purchasers in the processing and resale of such product, or
of products containing substantial amounts of said product. Such dis-
criminatory prices have amounted to as much as 24 cents per hundred
weight above the prices charged by said respondent to other purchas-
ers of oat flour of the same grade and quality.

Differentials in the price of oat flour in amounts ranging from
5 cents to 10 cents per hundred weight are substantial enough to cause
a purchaser to buy from the supplier quoting such lower price or
differential.

Par. 6. The effect of the discriminations in price, as alleged in
Paragraph Five herein, may be substantially to lessen competition or
tend to create a monopoly in the lines of commerce in which the re-
spondent and the purchasers receiving the preferential prices are
engaged, or to prevent, injure or destroy competition between respond-
ent and its competitors and between and among purchasers of such
product from respondent. In addition, such practices have a dangerous
tendency to hinder competition or to create or further a monopoly in
respondent in the manufacture, sale and distribution of rolled oat
products.

Par. 7. The discriminations in price, as hereinbefore alleged, are
in violation of the provisions of Section 2(a) of the Clayton Act, as
amended. :

COUNT II

Alleging violation of Section 5 of the Federal Trade Commission
Act:

Paracrarr 1. Paragraphs One through Four of Count I hereof
are incorporated by reference and made a part of the allegations of
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Count II herein, except that in Paragraph Three of Count I reference
to the Clayton Act is eliminated and reference to the Federal Trade
Commission Act is substituted therefor.

Par. 2. In the course and conduct of its business in commerce, re-
spondent has, from time to time since 1956, sold or offered for sale
its oat flour to certain customers at prices below cost or otherwise
unreasonably low, with the intent, purpose and effect of injuring, re-
straining, suppressing and lessening competition in the sale of oat
flour and rolled oat products. ‘ ,

For example, in March 1956 respondent sold 20,000 hundred weight
of oat flour to one customer at a price of approximately 30 cents per
hundred weight below cost. ‘

As another example, respondent, in August 1956, sold 600 hundred
weight of oat flour to another customer at a price of approximately
10 cents per hundred weight below cost and in July 1957 respondent
also sold 600 hundred weight of oat flour to this customer at prices
which were approximately 10 cents per hundred weight below cost.
There are other instances during the years 1956 and 1957 of sales of oat
flour by respondent at prices that were below cost or otherwise un-
reagonably low. '

‘Par. 3. The result and effect of the sale of oat flour by respondent
to purchasers thereof at prices below cost, or otherwise unreasonably
low, has been and is now to suppress, lessen and eliminate competition
between respondent and its competitors and between the customers of
respondent who are in competition with each other in the resale of
products containing substantial quantities of oat flour.

Par. 4. The acts and practices of respondent, as alleged herein, are
to the injury and prejudice of the public, have a tendency to and have
actually hindered, suppressed, lessened and eliminated competition in
the sale and distribution in commerce of oat flour and products con-
* taining substantial quantities of oat flour, and have a tendency to
hinder competition or to create or further a monopoly in respondent
in the manufacture, sale and distribution of rolled oat produects. Said
acts and practices constitute unfair methods of competition, or unfair
or deceptive acts or practices in commerce within the meaning of Sec-
tion 5 of the Federal Trade Commission Act.

Mr. Lewis F. Depro and Mr. Benjamin H. Vogler supporting the

complaint.
Mr. John T. Chadwell and My, Luther C. Mcllinney of Chadwell,
Keck, Kayser, Ruggles & McLaren, Chicago, I1l., for the respondent.
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IntTIan DEcision By WarTer K. BENNETT, HEARING EXAMINER

OCTOBER 21, 1963
PRELIMINARY STATEMENT

This proceeding, among other matters, tests the legality under
Section 2(a) of the Robinson-Patman Act of a general industry
practice, followed by respondent in submitting differing “competitive”
bids for deferred deliveries of oat flour to its customers who use the
flour as a raw material for baby foods, cereals and bakery goods.
It also presents questions on the scope of the term “like grade and
quality.” A second count charges a violation of Section 5 of the
Federal Trade Commission Act.

The original complaint issued September 11, 1960, charged the
Robinson-Patman Aect violation. An amended and supplemental
complaint was issued by the Commission after the hearings had
commenced and as of December 11, 1961. The amended complaint
charged, among other things, that respondent’s prices had been made
unreasonably low or below cost with the intent, purpose and effect of
hindering competition in oat flour and tending toward a monopoly
in rolled oats.

Pleadings, Facts Admitted and Issues Raised Thereby

The original complaint in the first four paragraphs alleged that
respondent is a New Jersey corporation, having its principal place
of business in the Merchandise Mart Plaza, Chicago, Illinois
(Para. 1); it is engaged in the production and processing, sale and
distribution of various food preducts (which are described) and has
plants located in some 28 cities in twenty States: it produces oat flour
at Cedar Rapids, Towa, and sells it to large industrial users for proc-
essing into various food products including cereals and baby foods;
its sales of rolled oats amounted to approximately 75 per cent of the
total industry sales, and its sales of all products in 1959 exceeded
$300,000,000 while its oat flour sales in 1959 exceeded $1,000,000
(Para. 2); it is engaged in commerce as defined in the Clayton Act
(Para. 3) ; it sells to persons in competition with each other, and it
competes with other corporations in commerce (Para. 4).

The foregoing allegations are all admitted by the answer, with
the exception of the percentage of rolled oats and the allegation that
respondent manufactures one food product—macaroni, which it no
longer produces. The admitted allegations are accordingly found
as facts. '
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The critical allegations are contained in Paragraph Five of the com-
plaint which charges that respondent, since about 1955 has been “* * *
discriminating in price between different purchasers of its oat flour
by selling such product to some purchasers at prices substantially
higher than the prices at which respondent sells such product of like
grade and quality to other purchasers * * *.” The complaint further
charges that respondent does not maintain a formal list of prices but
instead submits prices in response to requests to bid. Illustrating,
the complaint charges that the discrimination has ranged from one
to five per cent or more and as much as 24 cents per cwt., whereas as
little as five to ten cents differential will cause a buyer to shift suppliers.

Respondent denies these allegations but admits that it has no price
list and alleges that it sells oat flour on a bid basis because of many
factors, including the constantly changing market for grain. It further
alleges that oat flour is a non-inventory item milled in response to
each individual order in conformity with the customer’s specifications.

Paragraph Six of the complaint charges, in statutory language, that
the acts described have a tendency to lessen competition or create a
monopoly in oat flour, and, in addition, “* * * to hinder competition
or to create or further a monopoly in respondent in the manufacture,
sale and distribution of rolled oat products.”
~ Paragraph Seven states the conclusion that Section 2(a) has been
violated. Respondent denies all the allegations in these paragraphs.
and asserts that suit is not in the public interest. Respondent asserts
also that it is contrary to the purpose of the antitrust laws to restrict
in any way the present system of competitive bidding.

The answer interposes, as affirmative defenses, allegations that
the differentials (1) were to meet competition, (2) made only due
allowances for differences in cost, and (3) were in response to changing
conditions affecting the market for or the marketability of the goods
concerned. Also, the practices are industry-wide and require industry-
wide treatment. Thus, the central issues raised by Count I are:

(1) The applicability of Section 2(a) to competitive bidding
situations,

(2) The applicability of the term “like grade and quality” to the
circumstances here disclosed, and

(8) The affirmative defenses.

The amended complaint repeats the allegations of the original com-
plaint as Count I and adds, as Count II, the charge of violation of
Section 5 of the Federal Trade Commission Act.

After repeating the first four paragraphs of the first count in
Paragraph One, Count IT alleges, in Paragraph Two, the nub
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of the charge which is that, “* * * from time to time since 1956
[respondent] sold or offered for sale its oat flour to certain customers
at prices below cost or otherwise unreasonably low with the intent,
purpose and effect of injuring, restraining, suppressing and lessening
“competition in the sale of oat flour and rolled oat products.” It then
cites three examples and states there are other instances. The examples
are:

Date Quantity  Amount
below c¢ost

Cut. Per cwt.

March 1956, . oo oo e e 20, 000 30¢
August 1656 .. . ..l 600 10¢
Tl 1057 e SN 600 10¢

Respondent’s answer to this paragraph is a simple denial.

Count II, Paragraph Four, alleges that the effect of such sales has
been to lessen and eliminate competition in both the primary and
secondary lines. The last paragraph alleges in effect that the acts
“** * have a tendency to and have actually hindered, suppressed, less-
ened and eliminated competition in the sale and distribution * * * of
oat flour * * * products containing * * * oat, flour, and have a tendency
to hinder competition or to create or further a monopoly in respond-

ent * * * of rolled oat products * * *.” Said acts are in violation of
Section & of the Federal Trade Commission Act. Respondent’s answer

tothese paragraphs is also a denial.
Course of Proceedings

A prehearing conference was held December 12, 1960, at which coun-
sel agreed to cooperate in the advance exchange and authentication of
exhibits. This resulted in cooperation of a superior order and substan-
tially reduced the time required for the hearings.

Some sixteen hearings thereafter were held at the instance of
counsel supporting the complaint in Chicago, Illinois; Minneapolis,
Minnesota ; St. Louis, Missouri ; Pittsburgh, Pennsylvania; New York,
New Ycrk, and Washington, D.C., commencing May 22, 1961, and
continuing with the long intervals permitted under the rules applicable
to this case through August 17, 1962.

During the course of the Commission’s case, a special hearing was
held in Washington, D.C., on July 18, 1961, on a motion to place
certain documents ¢n camera. The motion was denied in part by order
dated August 3, 1961. Petition for an interlocutory appeal was denied
August 25, 1961.

Shortly after the én camera motion, the motion to amend the com-
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plaint by adding the second count was made by counsel supporting
the complaint. This was denied by the hearing examiner by order
dated August 4, 1961. The Commission granted an interlocutory ap-
peal from such denial and issued an funended and supplemental com-
plaint dated December 11, 1961, by 1ts order of the same date. This
order instructed the hearmg examiner “* * * that the evidence hereto-
fore introduced in support of and in opposit-ion to the original com-
plaint shall have the same force and effect as though received at
hearings under the complaint, as amended and supplemented * * *.*7
It also informed him that he was to rule on motions for further cross-
examination and to take such further action “as may be appropriate
to protect any of the respondent’s rights.”

After a conference held January 35, 1962, in which the decision
of the Commission was announced, the hearing examiner by order
dated January 10, 1962, expressly fixed January 19, 1962, as the time
for making motions pursuant to the Commission’s Order of Decem-
ber 11, 1961, and reserved a time and place for taking additional cross-
examination, should counsel for respondent desire it. Respondent
made no application pursuant to that order for added cross-examina-
tion or for other relief, taking the position that the amendment vio-
lated its rights irreparably. :

Motions to strike certain of the evidence received, subject to a motion
to strike and to dismiss the complaint, were made June 25, 1962.
These were argued August 16 and 17, 1962, immediately after counsel
supporting the compl'unt had offered tabulations, summarizing the
transactions concerning which evidence had been offered, and had
rested. The motion to strike was granted in part and denied in part
by order dated September 21, 1962, and the stricken exhibits were
ordered placed in the rejected ezhlblts file. Some were later reoffered
and received during rebuttal.

Counsel for respondent moved to dismiss Count I and Count IT on
the ground that counsel supporting the complaint had failed to make
a prima facie case. Specifically, he charges a failure of proof that: (1)
price differences were comparable in point of time or terms of sale, (2)
the flour sold at the higher price to any customer was of like grade and
quality to that sold at a lower price to another, (3) there was competi-
tive injury, (4) there were sales below cost with a predatory lutent,
and (5) there was competitive injury from sales claimed to be at an
unreasonably low price. The matter was argued at length and after
discussion decision was reserved. The motion is now denied.

Respondent’s case was commenced September 24, 1962, at Chicago,
Illinois, and continued at intervals until January 16, 1963. Rebuttal
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testimony then commenced and continued at Chicago, Illinois, and at
Washington, D.C., until May 17,1963.

Basis oF DrcisioN

Proposed findings were filed July 15, 1963, and briefs and counter-
proposals September 8, 1963. Time to file this initial decision was ex-
tended by the Commission to October 21,1968.

On the basis of the entire record, the following findings of fact, con-
clusions therefrom and order are made. All proposed findings not
made in terms or in substance are denied as erroneous or immaterial.

FINDINGS OF FACT

1. The admissions contained in respondent’s answer to the complaint
heretofore described are hereby adopted as fact. These will not be re-
peated except in the interest of clarity or for the purpose of emphasis.
Ensuing findings will be grouped under subheadings to which they
primarily relate. Such grouping is not intended to insulate the groups
which are in many instances related one to another.?

The Industry and Competitive Bidding

2. Oat flour is an intermediate product milled from the grain oats
and then used in the manufacture of some consumer product. Oat flour
is not customarily sold directly to ultimate consumers. (CF 12;
RF 13) '

3. Oat fiour is used in producing, among others, the following prod-
ucts: baby food (both canned and dry), dry cereal, pancake and
bakery mixes. The amount used varies by product. In some instances,
it is used as a stabilizer, as, for example, in canned goods and frosting
mixes. In other instances, it is the principal ingredient as in oat cereal
and certain baby cereals. (RF 18; CF 3)

4. Millers of oat flour include respondent, the Quaker Oats Com-
pany, sometimes referred to as Quaker, and the following companies
which are sometimes described by the name appearing in parentheses
after the full name: :

1 Pursuant to Rules effective August 1, 1963, citations to exhibits or to testimony will be
made. The citation of a particular reference does not mean that there are not others or
in any way detract from the fact that the entire record has been considered. Exhibits will be
cited either as “CX’ for Commission exhibits or “RX" for Respondent’s exhibits. Trans-
cript references will be cited as “Tr.”” or where appropriate to refer to the testimony of a
witness as a whole by the name of such witness, In certain cases where proposed findings
of both parties are in substantial agreement references will be made to such findings as
“CP" and “RF,” meaning Commission’s Proposed Finding and Respondent’s Proposed
Finding, respectively.
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Albers Milling Company (Albers), A Division of Carnation Company
Fruen Milling Company (Fruen)

Purity Oats Division of General Mills, Inc. (General or Purity)
Ralston Purina Company (Ralston)

National Oats Company (National) (CF 10; RF 20)

5. Albers recently re-entered the market; hence, its impact on this
case is minimal (RX 1C).

6. The manufactnring facilities of Ralston and General are at times
the subject of so many orders for the manufacture of oat flour for the
production of consumer goods which they also produce that, at such
times, they are not interested in making sales to others (Tr.1161). Oat
flour is not their major product. General Mills also had difficulty with
some specifications (Tr. 2405).

7. Fruen has sold continuously only to Mead Johnson. It has occa-
sionally sold also to Gerber (Tr. 1495-1507). It had not been able to
meet the specifications of Gerber at times or those of others (Tr. 1596,
Tr. 1608 et seq.; RX 5aandb).

8. National Oats Company specializes in the production of oat prod-
ucts, including oat flour and rolled oats. It is also engaged in produc-
ing popcorn. It offers all of its oat flour for sale and does not produce
consumer products from it. While, with Quaker, it is regarded as one
of the prime regular producers of oat flour for sale, total net earnings
from its entire business (as of 1957) were less than two per cent of the
total net earnings of Quaker. It, however, produced and sold as much
or more oat flour as did Quaker during the period 1955-1959 (Tr. 686,
816, 2202-3, CF 4, 5 citations).

9. Proof of sales in this case has been limited generally to sales to
customers who ordinarily purchase oat flour in carload lots. There is
some evidence that sales are also made to bakeries and a few samples of
sales for experimental purposes or to fill out a carload are shown.

10. The largest user of oat flour is Gerber Preducts Company (Ger-
ber), a baby food producer which has plants in Qakland, California;
Rochester, New York; Asheville, North Carolina, and Frémont, Mich-
igan (Tr. 2049). As the Asheville plant started operations late in 1959,
the evidence does not concern it. Gerber uses approximately 10,000 cwt.
of oat flour per month (Tr. 2075).

11. Other companies active in baby food production which compete
with Gerber, and among themselves, are :

VH. J. Heinz Company (Heinz), with plants in Tracy, California: Medina,

New York; Chambersburg and Pittsburgh, Pennsylvania (Tr. 2192, 93)
Beech-Nut Lifesavers, Inc. (Beech-Nut)
Duffy-Mott (Duffy-Mott or Clapp)

Mead Johnson & Co. (Mead Johnson or Pablum) (Tr. 2333 et seq.; CF 11;
RF 19)
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Mead Johnson and Duffy-Mott do not manufacture a full line of
baby products and Duffy-Mott sells its Clapp strained foods at a lower
wholesale price than Heinz, Beech-Nut and Gerber (Tr. 2340 ef seq).

Swift and Company manufactures straight meat products for baby
food (Tr. 2340), and Libby McNiel and Libby were in the baby food
business but discontinued it prior to 1955 (Tr.2342).

12. Two companies using oat flour were engaged in the breakfast
cereal business—Post Division of (General Foods Corporation and
Kellogg Sales Company—during the period 1957-1959. These com-
panies are of comparable size and have national distribution of their
cereals in one of which each uses oat flour. Serutan (also known as
Life and Pharmaceutical, Inc.) also produces a regularizing cereal
or dietary addition in which oat flour is used (Tr. 897, 227). v

18. Pillsbury Mills and Procter & Gamble utilize oat flour, the for-
mer, in its frosting mix and, the latter, in certain pancake mixes. The
proof does not establish how they compete with other users (Tr. 227,
2794, 2798).

14. Eastern States Milling and Missouri Farmers Association
(M.F.A.) purchase oat flour for animal feeds (Tr. 3696, 8742).

15. Both respondent and National Oats engage in the production
of rolled oats (or oatmeal). Rolled oats are used as a breakfast cereal
and in baking. Respondent’s share of the national rolled oats market
exceeds three-fourths of all the rolled oats produced. National Oats
has the next largest volume of something less than one-twentieth of
the national volume. It is active in only one-fifth of the United States.
Rolled osts as a breakfast cereal exceed all other hot cereals used for
that purpose. '

16. Purchasers of oat flour usually buy in carload lots and publish
written specifications to the suppliers. These specifications are regarded
as trade secrets and the documentary evidence regarding them iwas
received ¢n camera. A tabulation has been prepared listing such speci-
fications without disclosing the name of the purchaser. A copy of such
tabulation is attached as Appendix A.

17. The normal method of purchasing oat flour is for the purchaser
to call, write, or wire two or more suppliers and ask each for a bid
for covering a specified quantity deliverable over a stated period of
time. Specifications of the purchaser have previously been made avail-
able to all likely sellers, and the bids are made for flour meeting such
- specifications, Suppliers, so requested, ordinarily submit bids, al-
though, in some instances, no bid or a high bid will be submitted if
the supplier is not interested at the moment due to other commitments
in the manufacture of flour. The purchaser will usually award the
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contract to the seller making the lowest bid. In some cases, however,
where the bids are close, the purchaser may split his purchase to insure
continuance of the availability of two suppliers (CF 20; RF 24, 26
and 27).

18. Exceptions to the normal method of purchase include the
following: ‘

(a) Prior to March 1954, National Oats had a contract with Gerber
to sell oat flour to it on a cost plus basis. This contract was not re-
newed in 1954 or thereafter, but Gerber made a number of purchases
from National Oats up until the middle of 1955 on a cost plus basis
(Tr. 699, 2052-2055, 2087; CX 495, 602, 612, 615, 630, 868).

(b) Pillsbury Mills purchases oat flour only from respondent be-
cause, although they have endeavored to do so, National cannot pro-
duce an oat flour to meet Pillsbury’s specifications (Tr. 782, 875).

(c) Mead Johnson allocates its purchases among suppliers and se-
cures different prices from the same supplier, depending on what prices
‘it is able to secure from other (Tr. 462-463, 3500-8501, 3632-3683:
CX 156b).

Respondent’s Method of Calcwlating Bids

19. Respondent issued a cereal report (CX 369-372) daily to its
interested departments, including the Industrial and Institutional
Division which was concerned with oat flour. This report gave the
estimated standard and the estimated full costs for various oat flours,
among other products here which are not material. So far as oat flour
is concerned, the standard cost included the purchase price of oats of
the day before plus perhaps a half cent (Murray Tr. 3842) and the
manufacturing cost caleulated from time to time by the accounting
division. Full costs contained, in addition, an allocation of general -
administration and sales expense (Fenner Tr. 181). According to
testimony of Richard R. Fenner, respondent’s man in charge of bid-
ding, the full costs in the cereal reports were not used ( Fenner Tr, 184—
85). Such costs include selling expense not chargeable to the Industrial
and Institutional Division. Some calculations were made on exhibits
received in evidence by C. H. Leavitt, the assistant to Richard R.
Fenner which included full costs (CX 186A, 187, 1894, 210-216, 219,
920, 251A, 252A, 2544, 2554, 2564, 257TA, 258A, 259A, 260A, 2614,
9624, 263A, 2664, 26TA, 2684, 269A, 270C, 2724, 278A, 2794, 371,
372, 449, 443, 463, 464, 564A-C, 826A&B, 827B, 829A-C, 830A-B).
It is not entirely clear whether these were contemporaneous calcula-
tions or notesmade for a congressional committee.

20. Fenner, after taking over the Chicago Industrial and Institu-
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tional Division in May of 1956 (T'r. 221), was responsible for the oat
flour bids made (Tr. 176). He sometimes consulted William G-. Mason,
a vice president (Tr. 176), but there was no question about his own
authority (Tr. 176-183), although there was an understanding that
he would not sell below standard costs (Tr. 655, 1293).

21. While he could not recall details of particular cases (Tr. 161,
198, 205, 217 and 259 as examples) Fenner stated he would normally
get a standard cost projection in the morning (Tr. 172; CX 368-372).
If there were a bid on several cars within a month, this standard cost
would be used, but if the bid were for a long term or a large amount,
he would consult the grain department (Tr. 172-78). He would then
get a report from the accounting department as to per hundred weight
estimated cost (Tr. 174). To this would be added fr eight and a reason-
able margin (Tr. 175). On occasion, he would consult with his imme-
diate superior, Mr. Mason (Tr. 176). Sometimes the special standard
cost received from consulting the grain department would exceed and
other times be less than current standard costs (Tr. 179). The margin
to be added would depend on the feel of the market (Tr. 181). Fennel
quoted to try and get as much as he could for the product and still be
‘competitive enough to get the business (Tr. 182).

Fragmentary Evidence Fiving Dates

22. Records reflecting transactions by respondent are fragmentary
due to respondent’s regular destruction policy (Tr. 261) and dwe to
the fact that certain records were not preserved ; e.g., records of special
costs secured from the requests to the grain depfu’tment (Tr. 8512,
3845-3866) and logs showing special instructions to millers (Tr. 3-.&11)
In addition, in making records, a day or so variation sometimes oc-
curred between the occurrence and the date a record was made of it
(Tr. 128). The date the record was made might be incorporated in the
record and might thus indicate an occurrence one or more days later
than it ‘w‘rua]ly took place. Accordmgl}, inferences must often be
made on the basis of probabilities as it is impossible, as one witness
testified, to recall transactions after such a lapse of time as has occurred
(Tr. 205,217, 259). A

23. Following a bid transaction, customers prepare a purchase order
bearing a date within four or five days of the date the sale was con-
summated (Tr. 2116, 2271, 2356-57). In some instances, the customer
will note on the face of the purchase order the date the sale was con-
firmed (Tr. 2272). At or about the same time, Quaker prepares either
a contract or a mill order (Tr. 322-23). A contract is prepared if only
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general delivery dates have been furnished by the customer (Tr. 225,
322-23). If specific dates have been given, a mill order for each car
is prepared. All of the above-mentioned documents are evidence of a
sale within four to five days of the actual transaction. If a contract
has been prepared, the customer will, at a later date, supply Quaker
with specific shipping dates. Quaker then writes a mill order, the date
of which may have no relation to the date of sale (Tr. 313-14, 3580).
Then a carload of product is shipped, Quaker prepares an invoice
(Tr. 282). Such invoices bear a date which may have no relation to the
date of sale (Tr. 209, 6043, 6253).

24. Most oat flours are shipped in carload quantities by rail (Tr.
194-95, 1648) in bulk or in 50 or 100 1b. jute or cloth bags (Tr. 194-95).
Different methods of packing and delivery entail different costs (Ir.
780), bulk shipments being the most economical, and 50 Ib. bags the
most costly.

Like Grade and Quality

Minute details concerning the proof offered which relates to the
grade and quality of the oat flour sold to competing customers of
Quaker are set forth in the following findings, because of the signif-
icance of the problem in this case and the dearth of controlling
authority.

25. Respondent’s oat flour is not held in inventory (Fenner Tr.
315-16, 319), but instead is milled to specifications only after an order
is received (Tr. 819, 1632). The cats used by Quaker in milling its oat
flour are U.S. Grade 1 and 2 of milling quality (Tr. 3821-23, 3851-53).

26. Customers are not concerned with whatever names a supplier
attaches to his oat flour (Tr. 2266, 2325, 2351). Instead, the customers
develop specifications (Tr. 3202) which they submit to the suppliers
defining the characteristics required in their oat flour (Tr. 781, 2152
53). When a customer orders an oat flour, it is on the understanding
that the required specifications will be met (Tr. 2350-51, 2302, 2152~
53). Upon receipt by the customer the oat flour is checked for com-
pliance (Tr. 2817). Specifications of various customers are set forth
in Appendix A. If an oat flour supplier ships oat flour which does not
conform to the customer’s specifications, the customer promptly sends
the oat flour back to the supplier (Tr. 251, 3110; CX 81, 3k, 4b, 4c, 4d,
4e). The supplier is then obligated to supply another car which does
meet specifications (Tr. 251, 1517, 2178, 2199, 2204, 2306-07, 2760-61,
3981, 3384, 3464, 3699; CX 108b).

97. Differences in the same customers’ specifications will cause
price deviations (Tr. 5491). For example, Quaker, on the same day,
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quoted a different price to Mead Johnson on flour from the No. 14
system than for flour from the No. 5 system (CX 155a). Similaxrly,
Heinz was quoted different prices (RX 382), as was Pillsbury
(RX 43h). On the other hand, Quaker oat flour No. 14 and 36 carry
identical standard costs (CX 868-72).

28. In the food field, manufacturers are dependent on analytic

techniques for defining products (Tr. 3381). Thus, all designate the
oat flour which they wish to purchase by specifications (Tr. 2152-53,
2349, 2747, 2939, 4500) and on occasion, require a “written agreement
that all physical and chemical limits can be met” by a supplier
(CX 469). Onecustomer stated:
The granulation is unsatisfactory, the bacteria is high, there is a very strong
positive tyrosinase, the fat is low and the ash is high. The only conclusion that
can be drawn is that this material does not meet our specifications, and therefure
[it is] unsatisfactory for our use. (RX 3a)

Custoraers’ specifications for oat flour include “proximate analysis”
tests dealing with crude protein content, fat content, fiber content,
mineral content, and moisture content. In addition, there are specifi-
cations defining performance properties of the flour (Tr. 2815). These
may inchide measurements of viscosity or dispersibility, contamination
by bacteria or other micro-organisms, residual enzymatic activities,
particle size (granulation), texture, and other properties, depending
upon the needs of the particular customer (Tr. 2682; CX 855a-b).

In addition, customers include, either expressly or impliedly,

(Tr. 3280, 4515) the requirement that the flour perform satisfactorily
(Tr. 2683, 2938-39, 3307, 3331). A flour may meet specifications and
vet perform unsatisfactorily (Tr. 3108, 3335, 8485). For example,
Kellogg in a letter to Quaker said:
You are meeting the standards we set for the raw material, and we are at a
loss to know why we have problems * * * TUnless your product satisfies our
production people, we will be unable to purchase additional quantities from
you * * * (CX 440b; see also Tr. 2815, 3096).

29. Heinz was offered a flour from Quaker’s No. 14 system at a
lower price than it was then paying for a flour from Quaker’s No. 5
system (RX 23, 32). Heinz, after determining that the cheaper flour
met its specifications (RX 30), tried it in a production run and
summarized its experience by stating: “No. 14 Oat Flour—No Good—
Grayish Cast—Cannot Use” (RX 31). Heinz concluded that it would
not purchase the cheaper flour at any price (Tr. 2308, 2313-15). In
1957, Quaker met Post’s sieve specifications, but the granulation of
the flour nevertheless caused trouble and a change was required
(Tr. 4488). Similarly, Quaker met Post’s fiber requirements, but the
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configuration of the fiber was such that it tended to plug Post’s
machinery. A change was required (Tr. 4489-90).

30. Post was offered Quaker’s No. 2 flour and a flour from the No. 14
system (Tr.4481). No. 2 was rejected at the outset (Tr. 4481), and flour
from the No. 14 system proved unsatisfactory, despite changes made
in it by Quaker over a six-month period in 1957.

81. Pillsbury was offered five different samples at estimated prices
ranging from $5.15 per cwt. on No. 2 flour to $4.71 per cwt. on flour
from the No. 14 system (RX 43b). Pillsbury’s tests indicated they
were different (RX 43d-g; Tr. 3308). Pillsbury used only No. 2 there-
after, although it was one of the more expensive samples.

32. Similarly, Kellogg tried flour from the No. 14 system and rejected
it (CX 440b). Thereafter, Quaker had difficulty satisfying Kellogg
(Tr. 2808-15, 3096).

33. When a customer inquired concerning an oat flour possessing
particular characteristics or informed Quaker of a problem which had
occurred in the use of a Quaker flour, Quaker assigned M. P. Wine-
berg, its cereal chemist, to deal with the problem (Tr. 2677-78,2932). It
was Wineberg’s practice then to visit the plant of the customer in
question and observe the nature of the manufacturing process in which
the problem was occurring or for which flour was required (Tr. 2678,
2745). After visiting the plant, Wineberg would determine what was
required in the milling of the flour (Tr. 2745-46, 3065; CX 887). He
would then order an experimental production run. Thereafter, Wine-
berg would again visit the customer’s plant and observe the per-
formance of the flour in the customer’s operation (Tr. 2679, 2747).

Wineberg dealt with problems experienced at Gerber (Tr. 2743,
2764~65, 2769, 2771-72, 2779), Heinz (Tr. 2743, 2787, 3063-64) Kel-
logg (Tr. 2748, 2809-11, 2814), Post (Tr. 2743, 2809-11), Beech-Nut

(Tr. 2743, 2802, 2861), Pillsbury (Tr. 2743, 2794-97), Procter &
Gamble (Tr. 2743, 2798-800), and Mead Johnson (Tr. 2743).

34. Customenrs also buy to a certain extent by sample (Tr. 2265, 4221~
22). For instance, they ask Quaker to match a sample of oat flour which
has proven satisfactory (Tr. 2683, 2908-09; CX 892), or theyv ask
Quaker to submit a sample (CX 439) or a series of samples until one
is found which works (CX 392, 440b; Tr. 2815-16, 2938-39). There-
after, Quaker mills against the successful sample (Tr. 8068).

35. Quaker deliberately attempted to meet but not exceed Gerber’s
specifications in its development of flour manufactured under the No.
14 system (Tr. 162-3,234, 3483, 3595-98).

36. National claims it has only one grade Lab-16, though it also
mills a Lab-109 which differs only in grind (Tr. 759, 4929). It regards
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its oat flour as of higher quality (CX 527A), meeting the specifications
of all but Pillsbury which requirves a finer grind than National is
capable of producing (RX 40). National has experimented with the
use of different grinds and variations in procedure, and, in shipping
samples, hasindicated costs would differ (RX 224,924, 93).

37. Ralston exceeds customers’ specifications in its oat flour and
recognized that it might be able to provide a special flour for a particu-
lar customer (Tr. 1164-65,4220-23).

88. General Mills claims to have two “grades,” one of which is
used in ready-to-eat cereal (Tr. 1642—43). The differences were not
explained. ,

39. The oat flour purchased by the various buyers from time to time
from Quaker is used interchangeably with oat flour purchased from
others (Tr. 9267, 4477-79, 4512). Post manufactures an oat cereal
called “Alpha-Bits” and uses oat flour purchased from Quaker and
National in the preparation of such product. Post does not keep sep-
arate the oat flour from National from that obtained from Quaker,
and if a situation should arise where the oat flour of one of the suppliers
fails to meet a particular oat flour specification, Post remedies this
situation by blending this oat flour out with the oat flour of the other
recognized supplier that will be or is in conformance with Post’s speci-
fications (Tr. 4512).

40. There are no objective standards (such as grain standards) set up
for oat flour by any agency of the government or business (Tr. 4978
4981, 5002).

41. When oat flour is deliberately manufactured to specifications
with different uses and applications in mind, it is not in most cases
interchangeable among customers (Tr. 2918). Different oat flour cus-
tomers have different specifications because they (1) manufacture dif-
ferent products; (2) employ different manufacturing procedures; or
(8) formulate their products differently (Tr. 2750, 3182).

49. Quaker’s policy has been one of meeting each customer’s specifi-
cations as economically and as efficiently as possible (Tr. 2751, 2747,
2757, 8068, 3182). It has made no effort to develop a universal flour
satisfactory to all customers (Tr. 2747), contrary to the practice of
other suppliers.

43. There are differences in the products produced by Quaker’s
customers which require differing characteristics in the flour used (Tr.
2716, 2827, 3075). Similarly, different manufacturing procedures per-
mit the use of a flour having differing characteristics (Tr. 573, 2678,
2725, 2780, 2746). Gerber utilized a type of enzymatic digestion in
manufacturing their dried cereals which resulted in a sheet of pre-



1148 FEDERAL TRADE COMMISSION DECISIONS
Initial Decision 66 F.T.C.

cooked cereal possessing a higher tensile strength than that manufac-
tured by Heinz (Tr. 2790, 2822-23), or Beech-Nut (Tr.2805). Since a
higher tensile strength permits the use of a higher fiber content oat
flour, Gerber could tolerate higher levels of fiber and bran in their
flour than could their competitors (Tr. 2755-56). Gerber also had a
device for removing a portion of the fibrous component from the
slurry while it was being cooked on the drum drier rolls (Tr. 2756,
2790, 2822-24). Other producers of drum-dried cereal did not use such
a device (Tr. 2756).

Because of the differences in their equipment and processes, Heinz
could not have used the flour going to Gerber at any time during 1957,
unless they had been willing to tolerate excessive manufacturing costs
(Tr. 3118-19). Mead Johnson could not use the flour which was used
by Gerber due to different processing methods (Tr. 285, 2760), nor
could Beech-Nut (Tr. 2759). horeover, customers use different recipes
for their finished products even where they are producing a product
similar to that produced by a competitor (Tr. 8119). For example,
Beech-Nut uses one type of iron enrichment in its dry cereal, whereas
Gerber uses another type. Beech-Nut’s iron enrichment tended to react
with certain organic acids present in fragments of an oat kernel called
pericarp and perisperm to produce a discoloration in the finished prod-
uct. Gerber did not encounter that reaction. Since Beech-Nut would
not tolerate that situation, Quaker found it necessary to fractionate
out pericarp and perisperm from Beech-Nut’s flour (Tr. 2804, 2839,
3197).

4+, During the period 1955 through 1959, Quaker made an oat flour
possessing different characteristics for each of the fellowing custom-
ers: Gerber, Mead Johnson, tleinz, Beech-Nut, Kellogg, Pillsbury,
Procter & Gamble, and Post (Tr. 2750). With the exception of ship-
ments for experimental runs, at no time during the period 1955
through 1959 did Quaker send the flour with identical characteristics
to more than one of the customers with which Wineberg had dealings -
(Tr. 2900-02).

45. The physical and chemical characteristics differed. These differ-
ences were controlled; they were intentional; they were responsive
to customer specifications (Tr. 2749-50). These differences occurred:
in condition or state of the fat, condition or state of the protein, as
well as protein content (Tr. 2736, 2918,2965-67), the amount of micro-
biological contamination, viscosity characteristics, texture (Tr. 2749-
50, 2830, 2914), degree of enzyme inactivation (Tr. 2749-50, 2594,
3433), free fatty acid content (Tr. 3066, 8419-20), fiber content (Tr.
2730, 8043, 3066, 3382), granulation (Tr. 2725, 2829, 3406), moisture,
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viscosity (Tr. 2718, 2749-50), gum (Tr. 2919, 2964), gelatinization
(Tr. 2720, 2964), and bran content (Tr. 2731-82, 3396-97).

46. The miller can, depending upon the techniques used, vary the
end characteristics of the flour produced (Tr. 2698-99, 2749-50, 3266).
He can prevent undesirable reactions from occurring during the mill-
ing process, and at the same time, he can alter his process in such a
way as to create desirable characteristics in accordance with specific
requirements of the customer (Tr. 2697-98).

For example, in some cases, the miller must inhibit some enzymes
that are dispersed throughout the flour when it is ground. Those en-
zymes may react with the fat in the oat kernel to create free fatty acid.
The free fatty acid, in turn, may combine with starches to form an
amylose complex, which affects the production of extruded ready-to-
eat cereals, or with atmospheric oxygen to form carbonyls, which
create mnmd bitter off-flavors (Tr. 2697, 2704, 2715, 3003).

Similarly, the miller can control the fiber content through removal
of more or less of the branny outer layers of the Lernel which are
“high in indigestible fiber ('I‘r. 2730-31, 3045, 3066). He can vary the
gum content by removing more or less of the fractions high in gum
content (Tr. 2719). The omnuhtlon can be changed by virtue of the

grinding and the classification after grinding (Tr 3265), as well as
the rolling (Tr. 9088—09) Through variations in drying, steaming,

renulation and fractionation, the miller can control the viscosity of
the oat flour (Tr.2718-19). szcter al contamination is controlled above
and beyond that point which is a part of good milling practices
through dry steaming, as well as certain sterilization techniques (Tr.
3065-66, 3133-85). The texture (sharpness or fuzziness of the particle)
1s controlled through the rolling and drying processes (Tr. 2728, 3052).
The gelatinization of the finished flour may be varied by the amount
of water applied in the form of steam (Tr. 2719-20, 2964, 3010~11,
3134-35). The moisture content of oat flours is controlled by the degree
or amount of drying of the oats, the amount of water added prior to
steaming, the amount of steam used during steaming, and the amount
of water gained or lost during grinding, screening or air classifying
(Tr. 2733). Both the protein content and quantity can be controlled
(Tr. 2736). The protein content can be controlled by the removal of
more or less of the aleurone layer of the kernel which is rich in pro-
tein (Tr. 2736, 2965-67, 3054). The nature of the protein is affected
by heat treatment, which causes a phenomenon known as “denatura-
tion” (Tr. 2965).

The miller can also vary the end characteristics of the oat flour by
selecting specific raw material. He can select oats low in fiber content
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in order to control that characteristic (Tr. 2370-31, 304345, 3066).
He can select oats low in free fatty acid content and control that char-
acteristic (Tr. 2708, 2980-81, 2987). He can select oats high in protein
to increase the protein level (Tr. 2966).

47. Inorder to control the variations in the characteristics as among
the various flours that Quaker produces, a customer performance sheet
is prepared by the head miller before each production run for the
benefit of the personnel in the mill. It specifies the system on which the

rials to use; how to steam the product (add moisture, avoid moisture,
or steam at normal moisture rates) : how to set the cooling operation
underneath the rolling and steaming operation: how to set the rolls
(the tension to be applied and the rate of rolling); how to set the
grinder (the size of perforation in the grinder screen and the air
setting) ; how to classify to obtain the proper granulation (the size
and combination of sieves) (Tr. 3408-10). None of these sheets or
logs are maintained as permanent records (Tr. 3411) and none were
accordingly offered at the hearings.

48, Quaker utilized several different combinations of the same mill-
ing machines to produce its various flours. A particular combination of
machinery was referred to as a system (Heck, Tr. 3376-3473).

The No. 5 system included all of the manufacturing steps available
to Quaker. Tt involved cleaning; drying; hulling; separation of the
oat stream into “A” grade groats (plump and free from hulls) and
“B” grade groats (some hull fragments) ; steaming; rolling; grinding
and sieving (RX 46).

The No. 14 system differed to the extent that the portion of the
cleaning system which rejects light oats was shortened. The drying
step was eliminated and, at the outset in 1955, the groats were not
separated into “A” grade and “B” grade. Subsequently, in 1958, the
grading of groats into “A” and “B” grade was reinstated ; “B” grade
was used on the No. 14 system, and “A” grade was used on the new
No. 36 system (RX 47).

In 1958, the No. 36 system was developed. It eliminated a storage
step to prevent the build-up of free fatty acid in the groats after
hulling. Also, “A™ grade groats, free from hulls, were nsed (RX 48).

The No. 6 system did not employ the rollers or the steamer. The
groats went directly to the grinder (RX 49).

The No. 60 system involved the additional step of long time storage
of the groats at high temperatures. This was accomplished through
a process of pre-heating the oats (RX 89b; Heck, Tr. 3441, 3470).

49. Following is a summary of the history of the problems of the:
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principal baby food customer manufacturers, the systems used to pro-
duce the characteristics required, and the variations from such systems:

(a) Beech-Nut uses oat flour in both canned goods and drum-dried
pre-cooked cereals (Tr. 2744). Beech-Nut began to purchase flour
from the No. 14 system in 1956 (Tr. 456). Beech-Nut could not, how-
ever, use the same flour which was being shipped to Gerber. Beech-
Nut’s process was such that the tensile strength of the sheet of drum-
dried cereal was low and would fracture if too much fiber was present,
Beech-Nut did not have a device such as that used by Gerber to remove
excess fiber. Also, the nature of Beech-Nut’s handling equipment caused
flow problems if the flour was too fine. Finally, Beech-Nut required the
removal of that fraction of the oat which, when combined with certain
iron enrichments added by Beech-Nut, caused discoloration of the
finished product (Tr. 2759, 2802-03; CX 410a). Accordingly, Quaker
removed more fiber, more pericarp and perisperm and changed the
grind on the Beech-Nut flour (Tr. 2804-05).

(b) Dufty-Mott used flour manufactured under the No. 14 system
(CX 366a). Details concerning problems, if any, were not offered.

(¢) Gerber manufactures both canned goods and drum-dried cereals
containing oat flour (Tr. 2744). They were particularly concerned
with bacteriological aspects of their oat flour (Tr. 2920; CX 876). In
1955, Gerber purchased a small quantity of flour manufactured from
steamed, rolled dried groats produced on the No. 5 system (Tr. 2754).
By late 1955, Quaker was selling Gerber a flour with & high fiber con-
tent produced from undried groats (green groats) on the No. 14 system
(Tr. 234, 2754-57). In late 1958 or early 1959 (CX 381b), Gerber dis-
-continued its purchase of flour from the No. 14 system because the
flour was not performing properly (Tr. 389, 1885, 2175, 2760; CX
377, 380, 382a, 389). Gerber was furnished a sample of flour from the
No. 36 system in 1959 (CX 386) but it never purchased that flour in
quantity. To sol