FEDERAL TRADE COMMISSION DECISIONS

FINDINGS, OPINIONS, AND ORDERS, JULY 1, 1964, TO DECEMBER 31, 1964

Ix THE MATTER OF

J. C. MARTIN CORPORATION ET AL.

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 8520. Complaint, July 18, 1962—Decision, July 6, 1964

Order requiring New York City sellers of merchandise to cease from supplying
others with pull cards or other devices intended to be used in the sale of
merchandise by means of chance, lottery, or gift enterprise, selling or dis-
posing of merchandise by such means, and rejecting respondent’s contention
that a previous case had made this one res judicata.

CoMPLAINT

Pursnant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that J. C. Martin Co.,* a.
corporation, and John Kaslow, individually and as an officer of said
corporation, and John Kaslow, an individual trading as The D. A.
Sales Company, hereinafter referred to as respondents, have violated
the provisions of said Act, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows:

ParacrarH 1. Respondent J. C. Martin Co., is a corporation or-
ganized, existing and doing business under and by virtue of the laws
of the State of New York, with its principal office and place of business
located at 667 Broadway, in the city of New York, State of New York.

Respondent John Kaslow is an officer of the corporate respondent.
He also employs the trade name, The D. A. Sales Company uncder
which all merchandising operations hereinafter described are con-
ducted. He formulates, directs and controls the acts and practices of

*The correct corporate name of this respondentis J. C. Martin Corporation.
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all respondents, including the acts and practices hereinafter set forth.
His address and that of The D. A. Sales Company are the same as that
of the corporate respondent.

Par. 2. Respondents are now, and for some time last past have
been, engaged in the sale and distribution, through others, of nu-

merous articles of merchandise to the public.

Par. 3. In the course and conduct of their said business, respondents
cause, and for some time last past have caused, their said products,
when sold, to be shipped from their place of business in the State
of New York to purchasers thereof located in various other States
of the United States, and maintain, and at all times mentioned herein
have maintained, a substantial course of trade in said products in
commerce, as “commerce” is defined in the Federal Trade Commission
Act.

Par. 4. In the course and conduct of their business as aforesaid, the
respondents sell and distribute said articles of merchandise, through
others, by means of a lottery scheme. Their operational plan is as
follows:

Respondents cause to be distributed through the mails, a brochure
or catalog depicting, among other things, pictures or description
of prizes or premiums offered to persons who sell their merchandise.

A portion of said sales catalogs consists of a list on which there
are designated a number of items of merchandise offered for sale and
the prices thereof. Adjacent to the list is printed and set out a device
commonly called a pull card. Said pull card consists of a number of
tabs, under each of which is concealed the name of an article of
merchandise and the price thereof. The name of the article of mer-
chandise and the price thereof are so concealed that purchasers, or
prospective purchasers, of the tabs or chances are unable to ascertain
which article of merchandise they are to receive or the price which
they are to pay until after the tab is separated from the card. When
a purchaser has detached the tab and learned which article of mer-
chandise he is to receive and the price thereof and paid for same, his
name is written on the list opposite the named article of merchandise.

When the person or representative operating the pull card has suc-
ceeded in selling all of the tabs or chances, collected the amounts called
for, and remitted the amount collected to the respondents, the said
respondents thereupon ship to said operator, salesman or representa-
tive, the merchandise designated on said card, together with a pre-
mium as compensation for operating the pull card and selling the
said merchandise listed thereon. The said operator of the card delivers
the merchandise to the purchasers of tabs from said pull cards in ac-
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cordance with the list filled out when the tabs were detached from
the pull card.

Par. 5. The persons to whom respondents furnish the said pull
cards use the same in purchasing, selling and distributing respondents’
merchandise in accordance with the aforesaid sales plan. Respondents
thus supply to and place in the hands of others the means of con-
ducting lotteries in the sale of their merchandise in accordance with
the sales plan hereinabove set forth.

The sale of merchandise by the sales plan set forth and described
in Paragraph Four hereof also constitutes the sale of merchandise
by means of a chance or gaming device inasmuch as the identity of
the article involved and the amount of money to be expended are
unknown to the purchaser or participant until the tab is removed
from the sales catalog or card.

The use by respondent of the aforesaid sales plan in connection with
the sale of their merchandise is a practice which is contrary to estab-
lished public policy of the Government of the United States and
constitutes an unfair act and practice in commerce within the intent
and meaning of the Federal Trade Commission Act.

Pair. 6. The aforesaid acts and practices of respondents, as herein
alleged, were, and are, all to the prejudice and injury of the public
and constituted, and now constitute unfair acts and practices in
commerce in violation of Section 5 of the Federal Trade Commission

Act.

Mr. Thomas W hitehead supporting the complaint.
Mr. Miles Warner of Philadelphia, Pa. for respondents.

I~xtrran DEcisiox BY Erpox P. Scurur, HEarRING EXAMINER
NOVEMBER 1, 1963

STATEMENT OF PROCEEDINGS

The Federal Trade Commission on July 13, 1962 issued its complaint
charging J. C. Martin Co., * a corporation, and John Kaslow, individ-
ually and as an officer of said corporation, and John Kaslow, an in-
dividual trading as The D. A. Sales Company, with violation of Sec-
tion 5 of the Federal Trade Commission Act. The individual respond-
ent, John Kaslow, is alleged to formulate, direct and control the acts
and practices of all the named respondents, and said respondents are
alleged to be engaged in the interstate sale and distribution of mer-

1 The corporate respondent’s correct name is J. C. Martin Corporation. See, respondents’
answer, page 2. ’
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chandise, through others, by means of a sales plan charged to be both
a lottery scheme and a gaming device contrary to the established pub-
lic policy of the Government of the United States.

In Docket No. 6145 [52 F.T.C. 1674], a prior complaint was issued
on December 2, 1953, which charged J. C. Martin Corp., a corporation,
and Jack Kaslow * and Seymour Orenstein, as corporate officers and
as individuals, with violation of the Federal Trade Commission Act
by use of a sales plan involving the distribution of merchandise by
means of chance, lottery, or gift enterprise. The Commission’s order
to cease and desist in this prior proceeding was vacated and set aside by
the appellate court ¢ due to the stated absence of the presentation of
proof of the element of prize, held essential along with the elements
«of consideration and chance as being necessary to a lottery.

Respondents filed answer in the instant proceeding on July 19, 1963,
Respondents admit in part and deny in part the various allegations
of the complaint and aver that the allegations of the present complaint
are but a virtual duplication of those in the prior complaint in Docket
No. 6145. Respondents aver that the Commission sought no review of
the adverse court decision in this prior proceeding, that it remains
conclusive and binding to all parties to the eaid litigation. and that
the institution of the instant proceeding without leave sought or
granted by the said court is a violation of the court’s mandate.

Respondents’ answer also further avers that in the absence of any
allegations in the instant complaint of changed facts, changed circum-
stances, or changed considerations atfecting the public interest, the
final result in Docket No. 6145, wherein the Commission’s order to
cease and desist was judicially vacated and set aside, bars the instant
proceeding as res judicata.

Intervening between the issuance of the complaint and the filing of
answer in the instant proceeding,* respondents filed a motion to dis-
miss the complaint, also based on the aforesaid grounds of alleged
violation of the appellate court’s mandate and res judicota. This
motion to dismiss was denied both at the opening and the closing of
the hearing held on the merits herein.?

2 The time period covered in Docket No. 6145 is different from that of this proceeding,

but the corporate respondent and Jack Kaslow and John Kaslow, the individual respondent
herein. are one and the same. See Tr. 19-23 :161.

sJ. C. Martin Corp., et al. v. F.T.C., (Tth Cir., 1957) 242 F. 2d 530 at 553534,

*+A fall and complete chronological recital of the plethora of prolix pleadings in the
instant proceeding would appear both repetitions and duplicative of matters of record, and,
fnrther. unnecessary of being herein again set forth.

° See authorities cited in answer by complaint counsel in opposition to said motion filed
on September 11, 1962, and Tr. 4-16. containing a discussion as to the extent of the said
motion before the hearing examiner prior to the ruling made thereon. The motion to dismiss
was renewed at the close of the hearing and denied on the record at Tr. 187-191 and if
perchance considered renewed by paragraph 4, page 2, of respondents’ proposed findings
and conclusions, it is again herein made subject to the same ruling. -
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The hearing on the merits was concluded in approximately a day
and a half. Three individuals using respondents’ merchandise sales
plan and the individual respondent testified during the presentation
of the case-in-chief and the individual respondent alone for the
defense, after which the case was closed on the record.

All counsel were afforded full opportunity to be heard, to examine
and cross-examine all witnesses presented, and to introduce such evi-
dence as is provided for under Section 8.14(b) of the Commission’s
Rules of Practice for Adjudicative Proceedings. The transcript of
record consists of 200 pages and Commission Exhibits marked for
identification Nos. 1 through 5 were received in evidence. Also marked
for identification and received in evidence were respondents’ Exhibits
Nos. 1 through 3.

Proposed findings of fact, conclusions, proposed order to cease and
desist, and a supporting brief were duly filed by counsel supporting
the complaint. Counsel for respondents belatedly filed a page and
one-half document entitled “Respondents’ Proposed Findings and
Conclusions”™ together with motion for leave to file which further
stated their brief would follow by the end of October.® No brief was
filed by respondents at such time. Proposed findings, conclusions and
order submitted by respective counsel and not adopted in substance
or form as herein found and concluded are hereby rejected.

After carefully reviewing the entire record in this proceeding as
hereinbefore described, and based on such record and the observation
of the witnesses testifving herein, the following Findings of Fact and
Conclusions therefrom are made, and the following Order issued:

FINDINGS OF FACT

1. Respondent J. C. Martin Corporation is a corporation existing
and doing business under and by virtue of the laws of the State of
New York, with its principal office and place of business located at 667
Broadiway, in the city of New York, State of New York. Respondent
John Kaslow is the principal officer and stockholder of said cor-
porate respondent and formulates, directs and controls the acts and
practices of said corporate respondent. The business address of said
individual respondent is the same as that of the corporate respondent.”

2. Respondents are novw, and for a number of years past have been,
engaged in the business of the sale and distribution, through otliers,
of various articles of merchandise to the public. Respondent John

¢ See, Tr. 197-200.
i Qee, answer, page 2; Tr. 19-20.
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Kaslow, individually and in conjunction with said corporate respond-
ent, employs various trade names under which the said merchandising
operations as hereinafter described are conducted. Some of the said
operations were and are conducted by the respondents under the name
of J. C. Martin Co., and others under the name of The D. A. Sales
Company.® Respondents, in the course and conduct of the said business,
cause and have caused the said merchandise products, when sold, to
be shipped from their place of business in the State of New York to
purchasers thereof located in various other states of the United States,
and at all times mentioned herein have maintained a substantial
course of trade in said products in commerce, as “commerce” is defined
in the Federal Trade Commission Act.®

3. Respondents, in the interstate sale and distribution of their afore-
said merchandise, operate the following sales plan:

(a) Names of prospective sales representatives or solicitors for the
sale of said merchandise are first secured from commercial lists vari-
ously obtained by the respondents.?

(b) Sales catalogs or brochures prepared by the respondents and
illustrating the items of merchandise therein being offered for sale
and the prices therefor are caused by respondents to be mailed to the
names and addresses of the persons appearing on said lists. Said cata-
logs or brochures also contain illustrations of a choice of merchandise
premiums, or cash amounts in lieu thereof, which are offered by re-
spondents to said prospective representatives or solicitors as an in-
ducement for the making of the aforesaid sales of respondents’
merchandise.*!

(c) In addition to illustrating the merchandise items of respondents
being offered for sale, said catalogs or brochures contain a series of
detachable tabs inscribed “PuLL HERE”, which normally are used in
connection with the sale of said merchandise items. On the reverse
side of each tab, and concealed from the purchaser until the tab is
pulled and detached, is the designation of the item of merchandise
and the purchase price therefor being offered for sale or sold to the
person pulling or detaching the particular tab. Each of the designated
merchandise items and the price for each item, which is concealed
under the particular tab, is also set forth in a printed list in said
catalogs or brochures opposite or adjacent to said tabs. This list con-

8 See, answer. page 2 ; Tr. 19-21; 151-154; and Comm. ex. Nos. 1, 2. 3, 4,

9 See. answer page 3 ; respondents’ merchandise sales in 1962 appmmmqted from 8800 000
to £325.000 (Ty. 36) and covered the entire United States (Tr. 155). Of these total sales,
8$275.000 were made in states other than the State of New York (Tr. 87).

©Tr. 52 respondents annually mail from 330.000 to 1,000.000 sales catalogs or bro-
chures to prospective sales representatives or solicitors (Tr. 69) and the proportion of such
number of said recipients answering would run from half a percent to two percent of such
mailings (Tr. 68-70).

#Tr. 53 154-155; Comm. ex. Nos, 1-B, 2-B, $-B, 4 at page 17, 5 at page 17.
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tains three vertical columns, labeled respectively “Price”, “Name of
Purchaser”, and “Article”.

Under the first column labeled “Price™ is a printed alphabetical list
of a number of different boys’ and girls’ names with a price appear-
ing under each name. The name and price concealed under one of
the adjacent pull tabs will correspond with one of the names and
the price thereunder appearing on said list. Under the second column
labeled “Name of Purchaser” is a blank space opposite each of the
boys® and girls’ names in the first column labeled “Price” for writing
in the name of the purchaser pulling and detaching the particular tab
bearing that boy’s or girl's name. Under the third column labeled
“Article” is a printed description of the item of merchandise illus-
trated in the catalog or brochure and being purchased by the person
drawing the particular name tab calling for the said item.

(d) Upon pulling and detaching the tab bearing a certain boy’s
or girl’s name, the purchaser pays the price of the merchandise item
designated on the pull tab and the buyer’s name is written in the
appropriate blank space provided for each purchaser's name on the
adjacent list. When all the tabs are detached and the money therefor
collected, it is remitted to the respondents by the sales representative
or solicitor making the sales. Upon its receipt, the respondents ghip
to said sales representative or solicitor the sold merchandise items
for delivery to the respective purchasers, and either the merchandise
gift selected or the cash compensation chosen by said representative
or solicitor for the making of such sales.®

(e) In addition to the making of the aforesaid merchandise sales
by the method aforedescribed, respondents’ sales catalogs and bro-
chures also provide for the sale of said items of merchandise without
the use of the pull tabs therein contained. That is, the prospective
purchaser may purchase from the descriptive merchandise list ad-
jacent to the pull tabs any or all of the items, or any number of each
item, at the prices for the same shown on the said list, without the
necessity of detaching any of the pull tabs to obtain the said merchan-
dise.* This alternative given the purchaser, however, has no bearing
cn the legality or illegality of respondents’ merchandise sales when
made through use of the pull-tab device. Further, the record herein
discloses that sales by respondents of the merchandise items on the
said list are both dollar-wise and number-wise, designedly and pre-
ponderantly made through use of the pull-tab device contained in
respondents’ said sales catalogs or brochures.*s

1 Comm. ex. Nos. 1-D, 2-D, 3-D, 4 at page 20, 5 at page 20.

13 See footnotes 11 and 12, supra.

14 Tr, 55-56 ; see, also, footnote 12, supra.
157y, 4647 ; 61-64 ; 155-157 ; 182-183; 192-197 ; Respt. ex. No. 1.

2

356—138—70
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4. Respondents’ sales catalogs and brochures, as shown to prospec-
tive purchasers and purchasers by respondents’ sales representatives
or solicitors, make various comparative representations as to the retail
values of the merchandise items and the respective listed prices for
such items as offered for sale and sold under the various puli tabs, as
for example:

Show these useful items to vour friends!
They are so easy to sell because
they're ALL. WORTH MUCH MORE!™®
ALL outstanding values * * *

s

ALL worth more than the # * # listed prices.”

These representations as to greater value can do nothing other than
stimulate and contribute to the prospective purchaser’s and purchaser’s
inclination to obtain a seeming bargain, no matter which pull tab
is detached and which item of merchandise is thereby obtained at its
designated price. Respondents would contend, hovwever, that, notwith-
standing these representations of greater value than the designated
prices for the various merchandise items being offered for sale, each
item’s cost price bore the same ratio to its designated sales price as
did any other of the said items, and, accordingly, all items were of the
same relative value no matter which pull tab was detached and which
item was drawn.s

In support of such contention, respondents’ exhibits Nos. 2 and 3
were submitted in evidence. These exhibits, however, fail to support
respondents’ contention. Respondents’ exhibit No. 8, for example, based
upon the figures appearing on said exhibit when submitted, following
the addition of further computations, shows the contrary to respond-
ents’ contention to bethe actual fact

Respondents’ Exhibit No. 3—Comparisons of Cost Price and Selling Price of 14
Articles Listed

Ratio of  Percent

No. Code Articles Cost Selling selling cost price
price price price to s of selling
cost price ! price!

1 Ann 3pe. heart travs ... . ... $0.33 4.5 22,1
2 Bob 6 pe. steak knifeset_ ... .. . . .. .. .. .73 2.7 36.9
3 Cam  Make-up mirror ... .. ... _______ ... .59 3.3 30.3
4 Dan Bench S&Pset ... ... ... .45 3.8 26.6
5 Eva Gold lighter. --- .34 4.4 22.8
6 Flo Family tree_ .48 3.3 30.2
7 Gay Frozen food .34 5.3 19.0
8 Hal Flower vase set. .51 3.9 25.6
9 Ida Register desk set.._.._ 48 3.9 25.4
10 Jen Cig. box and ash travs_ .40 4,2 23.7
11 Ken New mag. can opener._. - .61 3.2 30.8
12 Lil Brass pen and pencil set.._...___.__..___._ e .43 4.5 22.1
13 May Ritchen utensil set....._._____..____...__ . .62 3.2 3138
14 Nan Nail clipper set-....o..ooo.. ... .40 3.7 26, 8

! Computed on the basis of monetary amounts appearing in above “Cost Price” and “‘Selling Prics”
columns on respondents’ exhibit No. 3 as submitted in evidence.

¥ Comm. ex. No. 1-D,
17 Comm. ex. No. 3-D.
18 Tr. 65.
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It is apparent from the foregoing analysis of respondents’ exhibit
No. 3, that the ratio of selling price to cost price is not the same for all
the items, nor is the percentage that cost price is of selling price the
same for all items.*® For example, a purchaser pulling the tab with
the concealed name of “Bob” and the designated sales price of $1.98
would get an item costing $.73, sold at only 2.7 times its cost price. The
percentage this cost price is of the selling price would amount to
36.9%. :

I1, on the other hand, the purchaser pulled the tab concealing the
naime of “Gay” and the designated sales price of $1.79, he or she would
get an item costing $.34 and sold at 5.3 times its cost price. The cost
price here would be only 19.0% of selling price. It is, accordingly, quite
obvious that the purchaser drawing the name “Bob® rather than “Gay”
would get much the better relative value over cost and a more favor-
able and relatively lower buying price. These existing differences be-
tween the cost price and the designated selling price of the various
items so sold by chance, amount to a gain in price advantage to the
purchasers pulling the tabs concealing the items bearing the lower
ratio of selling price to cost price and the higher percentage that
the cost price is of the selling price.

Whether or not the designated sales prices of any or all the item
heing offered are lower than an actually prevailing higher retail mar-
ket value, as is represented by the respondents, or whether or not the
actual prevailing retail market value is, in reality, lower or much the
same as the designated sales prices is not shown by the record. The
record only shows, for example, as to respondent exhibit No. 8, that
the cost price to respondents of all the merchandise items appearing
thereon totals but $6.71, while the designated selling prices of all
such items total $24.95, of which total selling price amount respond-
ents’ sales representative or solicitor has the option of retaining $10
in lieu of taking a merchandise premium for the making of the sales.2

5. Respondents would further contend that the pull tabs in their
sales catalogs or brochures, shown by respondents’ sales representative
or solicitor to prospective purchasers and purchasers, serve a purpose
other than the plain, intended use to be made of the said tabs.?* This
contention is rejected for, while the pull tabs might serve to help make
an easier selection between the various available items by undecided
customers, as is argued by respondents, and also act as a receipt for the
money paid and as a reminder to the purchaser of merchandise yet
to be delivered, it is clear that their intended main purpose and use

*» Respondents’ exhibit No. 3 is directly related to Commission exhibit No. 4 at page 20

(Tr. 174~175). (See also, Tr. 165-179.)
# Commission exhibit No. 4 at page 17,
2 Ty, 51-52 ; 64.
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is to sell respondents’ merchandise by means of chance, The fact that
respondents’ merchandise can be and is sold without use of the pull tabs
is-also of no moment for the emphasis in respondents’ sales catalogs or
brochures is for their sales representatives or solicitors to sell such
merchandise by use of the pull tabs.?

For example, Commission exhibit No. 1-A shows the following :

ITS SO SIMPLE, ANYONE CAN DO IT! You are in business for yourself, so
just ask your friends to buy from you, instead of at the store * * * one or more
of the 20 useful articles listed on page 4. Each article and its price is also clearly
printed UNDER THE PULL RECEIPT ON PAGE 4. You and your friends will
enjoy this new way of buying.

In the space provided on page 4, list the buyer’s name next to the articles pur-
chased. When you have sold the 20 articles, you will have $39.95. Fill out the
order blank on page 2. Detach and mail it together with money order for $39.935.
Be sure to indicate on order blank which Big Premium you want for yourself.

Further, in Commission exhibit No. 1-D, the following appears:

‘We are able to give these values because our overhead is low based on uni-
formity of packing. Do try to sell the 20 useful items. If unable to do so, we will
fill your order allowing you a discount of 25¢, on articles sold, which you deduct
from your remittance. If order is less than $89.95, include list of items sold. To
receive a premium, a complete order of $39.95 must be received by us.

Respondents’ sales representatives or solicitors are also afforded a
strong incentive to sell all the items called for under the pull tabs
because in so doing they obtain the option of either a merchandise
premium or of deducting a cash premium in remitting to the respond-
ents. With regard to Commission exhibit No. 1, this cash premium
amounts to $15.00, or nearly 40% of the selling price in comparizon to
the 25% deducted when selling only a part, and not all, of the said
items.?

Further, respondents’ exhibit No. 1 in evidence shows that during
the sample month of July 1963, respondents filled a total of 460 orders
forwarded by respondents’ sales representatives or solicitors in the
dollar sales amount of €13,641.35, and that of this total, 387 orders or
84.1% were for the complete packaged unit of all the merchandise
covered by the sales catalog or brochure pull tabs. These sales amounted
to $11,159.82 of the €13,641.35 of total sales. The halance of $2.431.52,
or 18.2% of the total dollar sales, were accounted for by 73 orders or
15.9% of total orders not calling for the complete packaged unit.
These latter sales cover orders forwarded in which all the pull tabs

22 Tr, 58:155-157 ; 196-197.
23 Commission exhibit Nos. 2, 3, 4 and 5, similarly, provide a merchandise or cash pre-
mium option and for only a 259, deduction when all the items are not sold.
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were not used or where additional items were sold without use of the
pull tabsin making the sale.>

Three persons making sales of respondents’ merchandise through
use of respondents’ sales catalogs or brochures testified in this pro-
ceeding as to the procedures they followed in the making of such
sales.® The first witness used Commission exhibit No. 2, the second
used Commission exhibit Nos. 8 and 3, and the third used Commission
exhibit No. 4,

Al the merchandise items under the pull tabs were sold and such
sales were stated to have resulted only from the use of the pull tabs in
said catalogs or brochures.?® The testimony was to the effect that when
prospective purchasers were shown the said catalogs or brochures
with relation to the buying of respondents’ merchandise, they were
toid by respondents’ sales representative or solicitor, “Okay, pull
here”?” or asked if they would like to “take a chance.”

6. There can be no reasonable doubt, based on the testimony and an
examination of the exhibits of record in the instant proceeding, that
respondents’ merchandise sales solicited by means of respondents’
said sales catalogs or brochures containing the hereinbefore described
pull tabs, placed in the hands of others a sales device which had, and
now has, the capacity and tendency to give prospective purchasers
and purchasers the impression and belief that, upon detaching any of
the said pull tabs, they were thereby taking a chance and were engag-
ing in an obvious gamble as to which of the particular various items
they would thus obtain and what designated price they would pay.

The very make-up of the sales catalogs or brochures admits and
unmistakably brands them to be nothing other than lottery schemes
and gaming devices, because the pull tabs therein contained serve no
purpose other than to act as an invitation to prospective purchasers
and purchasers to take a chance and see what item of merchandise
and sales price the luck of the draw would designate. In so doing,
such a solicitation cannot be found to be other than a flagrant appeal
to the gambling instincts of the public, which is an act and practice

2 Tr. 59 : 182-187: 192-194.

25 A1l three persons were of Puerto Rican descent and prior to their testimony respond-
ents’ counsel objected to its competency on the basis of their alleged inability to properly
speak and understand the English language. This objection was not sustained and following
the observation of their demeanor on the witness stand, and after listening to their testi-
mony as there given. and judging their capability to understand the questions then asked
and the nature of the responses made. full probative value is being given to such testimony.
See, Tr. 70-72:108-109: 115-116; 134 : 149.

“ Tr, 78.82,101-102, 123, 128, 138, 137138, 148.

=" Tr. 114, 117, 121,

28 Tr, 136-138.
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by respondents contrary to the established public policy of the United
States, and, therefore, an unfair act and practice within the intent
and meaning and violative of Section 5 of the Federal Trade Com-

mission Act.*
7. The 1956 initial decision in Docket No. 6145, at paragraph five,
states the following with regard to the complaint in that proceeding:

The three essential elements in a lottery are consideration, chance, and prize.
The first two, consideration and chance, obviously are present here; the only
(uestion is as to the element of prize. On this point the complaint alleged : “Some
of said articles of merchandise have purported and represented retail valnes
greater than the prices designated for them, but are distributed to the com-
sumer for the price designated on the tab which he pulls. The prices of other
of the articles are higher in proportion than the articles first mentioned. The
apparent greater values of some of said articles, induces members of the purchas-
ing public to purchase the tabs or chances in the hope that they will receive
articles of merchandise of greater value than the designated prices to be paid
for same.”

The complaint in the instant proceeding omits the above allegation
of the prior complaint in Docket No. 6145 relative to any represeitfa-
tion being made, that some of the merchandise articles listed have
greater retail values than the designated prices to be paid for them,
with the result that the purchasing public is indnced to purchase the
pull tabs or chances in the hope of drawing the articles of greater
value.

The instant complaint, however, contains the following further and
separate charge in paragraph five, which was not stated in the prior
complaint in Docket No. 6145

The sale of merchandise by the sales plan set forth and described in Para-
eraph Four hereof also constitutes the sale of merchandise hy means of a chance
or gaming device inasmuch as the identity of the articles involved aud the
amount of money to be expended are unknown to the purchaser or participant
until the tab is removed from the sales catalog or card.

The use by respondent of the aforesaid sales plan in connection with the
sale of their merchandise is a practice which is contrary to estahlished public
policy of the Government of the United States and constitutes an unfair act
and practice in commerce within the intent and meaning of the Federal Trade
Commission Act.

The appellate court decision in J. C. Martin Corp.. et al. v. Federol
Trade Commission, footnote 3, supra. held that in order to constitute
a lottery, the elements of consideration, chance and prize must be
present. Pertinent to the lottery question, the M artin case held:

2 Docket No. 8470, Jonas Gerson. an individual trading as Haven Company. initial deci-
sion filed October 9, 1962 and adopted by the Commission on March 22. 1963 [62 T.T.C.
p. 1009, 10117,
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1. That notice to a prospective purchaser that he is not obliged
to buy the article identified by a tab after ascertaining what it is
and the price to be paid, does not eliminate the elements of considera-
tion and chance. The court states, “This is no more than a recognition
of the common law rule that a gambling transaction is unenforcible.”

2. That notice to a prospective purchaser of an option to purchase
a desired article outright rather than utilize the tab device, does not
eliminate the element of chance. The court stated, “If an individual
exercises his option to take a chance by pulling a tab can it be said
that he has not taken a chance? The objection to the pull tab scheme
cannot be removed by offering the individual an unobjectionable
alternative.”

3. That the element of prize is essential to the existence of a lottery.
According to the court, where “each participant in the scheme will
in any event receive the equivalent of the amount contributed by him,
and he is not under any hazard of pecuniary loss, nor offered the
chance of receiving something of more value than the amount con-
tributed by him, a lottery does not exist.”

4. The court rejected a finding of the presence of the essential ele-
ment of prize based on a test as to whether or not the article of mer-
chandise designated by the pull tab might be of some use or of :i0
use to the particular purchaser, stating, “We believe that it would be
stretching the term lottery to the breaking point to sustain this find-
ing of prize in petitioners’ sales method.”

The most recent Commission opinion involving a sales plan held
to constitute both a lottery and a gaming device appears in Docket No.
8740, Jonas Gerson, trading as Haven Company, issued March 22,1963
162 F.T.C. 1009]. The Commission therein adopted the initial decision
of the hearing examiner previously filed on October 9, 1962. In the
Gerson case, a lottery was held existent, based on the representations
contained in the sales brochures that the merchandise items being of-
fered were “worth much more” and were “outstanding values”, and
the impression thereby found created on purchasers using the pull
tabs that they would receive items worth more than the retail sales
price amounts designated for such items.

The Commission opinion, in adopting the initial decision in the
Gerson case, stated, “The Martin case held only that the device there
involved was not a lottery because the element of prize, essential to a
lottery scheme, was not sufficiently proved. On the facts of this record,
the case is clearly distinguishable from Mertin and is governed by
Wolfv. FT'(,1385 F.2d 564 (7th Cir., 1943), and £. & .J. Distributing
Co.v. FTC,193 F. 24 179 (2nd Cir., 1952), cert. denied 544 U.S. 823.7
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In addition to finding the existence of a lottery, however, the initial
decision in the Gerson case went further and also upheld the com-
plaint’s additional allegation that the sales plan involved was a gaming
device calculated to appeal to the public’s gambling instincts, and,
as such, an unfair act or practice within the meaning of the Federal
Trade Commission Act, even if technically it might not have con-
stituted a lottery. The Gerson initial decision, as adopted by the Com-
mission, cites various supportim' cases in such regard, including the
special concurring opinion in Calvine Cotton UzZZs (1954) 51 F T.C.
294 at 298, wherein, in part, it is stated :

* % % it should be made clear that * * * respondent’s practice is not being
condemned because it is a technical lottery. but because it is a method of
merchandising which constitutes an unfair trade practice * * * the Commis-
sion should not be concerned with whether the three essential elements of a
lottery, namely, prize, consideration and chance are all present in respondent’s
sales promotion plan * * * Rather, it should be concerned with only the unfair
trade practice of distributing merchandise by means which are contrary to public
policy. It is clear that respondent’s sales promotion plan was intended to appeal
to the gambling instincts of purchasers and prospective purchasers and was
therefore contrary to public policy.

8. The present matter being found not to be res judicata the
initial decision in the Gerson case, as adopted by the Commission, is
controlling in the instant proceeding based on the facts of this record,
and, accordingly, it is held that respondents’ sales plan, used as herein
disclosed, constitutes a lottery scheme and the sale of merchandise by
means of a chance or gaming device contrary to the established public
policy of the United States and is, therefore, an unfair act and practice
in commerce within the intent and meaning and in violation of Section
3 of the Federal Trade Commission Act.

CONCLTUSIONS

1. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents and the matter is
not res judicata.

2. The complaint herein states a cause of action and this proceeding
iz in the public interest.

3. It is concluded that respondents’ sales plan, as hereinbefore found,
involves the use of a lottery scheme and a gaming device in connection
with the sale, by chance, of respondents’ merchandise, and that re-
spondents have supplied and placed in the hands of others said scheme
and device for such use and purpose.

0 See footnote J, supra.
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4. Tt is further concluded that the acts and practices of respondents,
as hereinbefore found, were, and are, all to the prejudice and injury
of the public and constituted, and now constitute, unfair acts and
practices in violation of Section 5 of the Federal Trade Commission
Act.

ORDER

It is ordered, That J. C. Martin Corporation, a corporation, and its
officers, and John Kaslow, individually and as an officer of said cor-
poration, and John Kaslow, an individual trading as The D. A. Sales
Company, or under any other name or names, and respondents’ repre-
sentatives, agents and employees, directly or through any corporate
or other device in connection with the offering for sale, sale or dis-
tribution of articles of merchandise, in commerce, as “commerce” is
defined in the Federal Trade Commission Act, do forthwith cease
and desist from:

1. Supplying to or placing in the hands of others, pull cards or
any other device or devices which are designed or intended to be
used in the sdle or distribution of merchandise to the public by
means of a game of chance, gift enterprise or lottery scheme.

9. Selling or otherwise disposing of any merchandise by means
of a game of chance, gift enterprise, or lottery scheme.

3. Supplying to or placing in the hands of others pull cards
or any other device or devices which are designed or intended to be
used in the sale or distribution of merchandise to the public by
means of a chance or gaming device.

4. Selling or otherwise disposing of any merchandise by means
of a chance or gaming device.

OrixioNn or THE CoMMISSION

JULY 6, 1064

By Retvy, Commissioner:

The complaint here charges respondent with a violation of Section
5 of the Federal Trade Commission Act. Specifically, it is alleged
that respondents sell and distribute merchandise in interstate com-
merce by means of a sales plan which:

(1) Involves a lottery and places in the hands of others the means
of conducting lotteries in the sale of their merchandise.

(2) Constitutes the sale of merchandise by means of a gaming
device.

The hearing examiner sustained the complaint on all counts and
issued a cease and desist order. Respondents have appealed, and
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present the three arguments set out below to support their position
that the hearing examiner be reversed and the complaint dismissed.*
Respondent argues that:

1. T'he Hearing Examiner’s Initial Decision I's Unsupported by “Sub-
stantial and Competent evidence®.

After reading the two hundred (200) pages of record, we hold
that the examiner’s decision was supported by the preponderance of
substantial, reliable and probative evidence on the record as a whole.
Respondents assert, however, that the Commission’s witnesses were
unable to speak or understand English and that therefore they were
incompetent. An examination of the record reveals that in fact two
of the three witnesses had considerable trouble with English; however,
the examiner had an opportunity to listen to and observe all the wit-
nesses. Their competency is clearly a matter to be determined by
him. Barring unusual circumstances, not presented on this record,
his ruling on such an issue should not be disturbed. “The weight and
credibility to be accorded their [the witnesses] testimony was a matter
for the trier of the facts.” Basic Books. Inc.. et al. v. Federal Trade
Commdssion, 276 F. 2d 718, 720 (7th Cir. 1960). Moreover, the record
reveals that respondents’ counsel took some pains to point out that
the witnesses possessed little formal education, their lack of familiarity
with Commission proceedings, and the awkwardness which they felt
in expressing themselves in English. And, John Kaslow, the indi-
vidual respondent herein, read into the record on direct examination
parts of a statement—which had been prepared by him and his coun-
sel—justifying and explaining his sales plan. Finally, the examiner
himself, not being satisfied with the exposition elicited by Commission
counsel and respondents’ counsel, on several occasions closely ques-
tioned Mr. Kaslow as to how his sales plan operated. Thus the examiner
was fully apprised of whatever infirmities were present in the wit-
nesses’ testimony and moreover had other evidence on which to rely.
We find nothing to show that he abused his discretion.

9. The 1957 proceedings are Res Judicata.

On December 2, 1953, the Commission in Docket No. 6145 issued a
complaint against J. C. Martin Corp., a corporation, and Jack Kaslow
and Seymour Orenstein, as corporate officers and individuals. The
charge there was that respondents had utilized a “game of chance, gift
enterprise or lottery scheme.”? The complaint concluded that:

1The details of the merchandising plan are set out in the initial decision at pp. 6-7.

2 See paragraph 3 of the complaint in Docket 6145 quoted at p. 8 of respondents’ appeal
brief.
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The use by respondents of a sales plan or method involving the distribution of
merchandise by means of chance, lottery, or gift enterprise is contrary to the
public interest and constitutes an unfair act and practice in commerce within
the intent and meaning of the Federal Trade Commission Act.3

The hearing examiner sustained the complaint and in a per curiam
decision the Commission affirmed.* The Seventh Circuit, however,
reversed.” OQur reading of that decision convinces us that the court
viewed the allegations and proof adduced there as bearing only on the
technical presence or absence of a lottery. To the court, in order to con-
stitute a lottery, the elements of “consideration, chance and prize must
be present.” The court rejected the hearing examiner’s reasoning, that
the element of “prize” was present simply because of the personal
preferences of individuals for particular items. It stated that “Since
there is no finding here concerning the relative values of petitioner’s
merchandise,” ¢ the lottery could not be sustained.

Subsequently on July 13, 1962, the Commission issued its complaint
against the respondents herein. The only difference in parties is that
Seymour Orenstein, named as a respondent in the first complaint, is
not named in the present complaint. The present complaint, however,
has a charge which is not contained n haec verba in the 1952 complaint.
For respondent is here charged with selling merchandise by means
of a “chance or gaming device.” The 1952 complaint did not contain
that precise allegation. That complaint spoke in terms of a “game of
chance, gift enterprise or lottery.” Now respondent argues res judicata,
declaring that there is no difference between a “lottery” and a “gaming
device” and that this case involves no new facts. However, a reading of
the cases does not reveal a pinpointing of lotteries as the only method
by which the public gambling instinet may be aroused. Other methods
are comprehended within the more general terms “merchandising by
gambling.” The courts have stated :

We think the Commission * * * has the power to prohibit the distribution in
interstate commerce of devices intended to aid and encourage merchandise by
gambling. * * * Merchandise by gambling should not be divided into insulated
acts which appear innocent when examined separately. Jlodernistic Candies, Inc.
v. F.T.C., 145 F. 2d 454, 455 (Tth Cir. 1944).

True, the applicability of 7es judicata to administrative agencies has
involved some controversy. But the vast majority of courts and com-
mentators are agreed that it does not apply to administrative agencies

# Qee paragraph 5 of the complaint in Docket 6145 quoted at p. 9 of respondents’ appeal
brief. :

152 F.T.C. 1674 (1936).

5242 I, 24 530 (1957).

&Jq. at 554.
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with the same force as it does to courts. See generally, Davis, Adminis-
trative Law Treatise, Sec. 18.01-18.12 (1958). This Commission de-
clared in the Manco case, “We are dealing here with new and dif-
ferent issues of fact and law.” 7 This is the case here. The time period
covered by this complaint is different, comprehending the period
from approximately May 1957 to 1960. Moreover, the theory of this
complaint, and the examiner’s decision are more comprehensive than
the first complaint. They both speak broadly in terms of gaming
devices. The proof and theory here are similar, if not identical, to that
adduced in Jonas Gerson I'/4 The Haven Company. Docket $470,
1968 Trade Cases, Para. 70947 [62 F.T.C. 1009], aff’d. 325 F. 2d 93
(Tth Cir. 1964), and this case is governed by our decision in that
matter.®

3. Jurisdiction of the 7Tth Circuit

Finally, respondent argues that “the Commission lacked authority
to reopen the proceedings at Docket 6145 under color of a new docket
number without leave of the Court of Appeals for the Seventh Cireuit.”

We have held above that the doctrine of wes judicate does not
apply to this case. And therefore the argument that this complaint
involves a reopening of ““the proceedings at Docket 6145™ assumes a
premise which is at variance with that holding, and =o we reject
respondents’ contention.

At the oral argument before the Commission respondents’ counsel
alluded to the fact that they had unsuccessfully sought an injunction
in both the Distriet and Circuit Courts to stay these proceedings and
were at that time seeking Supreme Court review of these unfavorable
decisions. Respondents’ counsel urged that it would be “‘unseemly for
this Commission to talke final action with respect to the matter of
jurisdiction before the Supreme Court has had an opportunity to act
on the pending petition for certiorari.” (Tr. 4.)

On April 20, 1964,° the Supreme Court denied respondents’ petition
for certiorari. And therefore respondents’ argument on this issue is
moot.

Respondents’ appeal is therefore dismissed and the initial decision
and order are hereby adopted by the Commission.

P AManco Waitch Strap Co., Inc.. Docket 7783, CCH Trade Reg. Rep. Transfer Binder,
Para, 15781 at p. 20,591 (1061-196070).

$ Considering our limited resonrces and manpower. the ‘“plethora of prolix pleadings in
this matter” (Initial Decision p. 4) seems somewhat out of proportion with whatever
public interest is inherent in the present case and similar matters.

7532 U.S.L. Week 3368 (April 21. 1964).
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This matter having been heard by the Commission upon respondents
appeal from the hearing examiner’s initial decision, and upon briefs
in support thereof and in opposition thereto, and the Commission
having rendered its decision denying the appeal : '

It is ordered, That the initial decision of the hearing examiner be,
and it hereby is, adopted as the decision of the Commission.

It is further ordered, That respondents shall, within sixty (60)
days after service upon it of this order, file with the Commission a
report, in writing, setting forth in detail the manner and form in
which it has complied with the order to cease and desist.

Ix THE MATTER OF
COLVINNI LTD., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE WOOL PRODTCTS LABELING ACTS

Docket C=782. Complaint, July 7, 1964—Decision, July 7, 1964

Consent order requiring New York City importers of wool products to cease
violating the Wool Products Labeling Act by such practices as labeling
sweaters falsely as “659, Mohair, 309, Wool, 59, Nylon,” failing to label
certain sweaters with the percentage of woolen and other fibers contained
therein, and using the term “Mohair” in lieu of “Wool” on wool product
1abels without setting forth the correct percentage of the mohair present.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and of the Wool Products Labeling Act of 1939, and by virtue of the
authority vested in it by said Acts, the Federal Trade Commission
having reason to believe that Colvinni Litd., a corporation and Seymour
T. Silver, Harold Silver, and Sol Bier individually and as officers of
said corporation, hereinafter referred to as respondents, have violated
the provisions of said Acts and the Rules and Regulations promulgated
under the Wool Products Labeling Act of 1939, and it appearing to
the Commission that a proceeding by it in respect thereof would be
in the public interest, hereby issues its complaint stating its charges
in that respect as follows:

PiracraprH 1. Respondent Colvinni Ltd., is a corporation organized,
cxisting and doing business under and by virtue of the laws of the
State of New York.
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Individual respondents Seymour F. Silver, Harold Silver, and Sol
Bier are officers of the said corporation and cooperate in formulating,
directing and controlling the acts, policies, and practices of the cor-
porate respondent, including the acts and practices hereinafter re-
ferred to.

Respondents are importers of wool products with their office and
principal place of business located at 41 West 25th Street, New York,
New York. '

Par. 2. Subsequent to the effective date of the Wool Products Label-
g Act of 1939, respondents have introduced into commerce, scld,
transported, distributed, delivered for shipment, shipped and oifered
for sale in commerce as “commerce” is defined in said Act, wool
products as “sool product™ is defined therein.

Par. 3. Certain of said wool products were misbranded by respondl-
ents within the intent and meaning of Section 4{a) (1) of the Wcol
Products Labeling Act of 1939 and the Rules and Regulations promul-
gated thereunder, in that they were falsely and deceptively stamped,
tagged, labeled or otherwise identified with respect to the character
and amount of the constituent fibers contained therein,

Among such misbranded wool products but not limited thereto, were
gweaters stamped, tagged, labeled or otherwise identified as contain-
ing 65% Mohair, 30% Wool, 5% Nylon, whereas in truth and in fact,
said sweaters contain substantially different fibers and amounts of
fibers than represented.

Par. 4. Certain of said wool products were further misbranded by
respondents in that they were not stamped, tagged, labeled or other-
wise identified as required under the provisions of Section 4(a) (2) of
the Wool Products Labeling Act of 1039 and in the manner and form
as prescribed by the Rules and Regulations promulgated under said
Act.

Among such misbranded wool products, but not limited thereto,
were certain sweaters with labels on or affixed thereto, which failed to
disclose the percentage of the total fiber weight of the wool product,
exclusive of ornamentation, not exceeding five percentum of said total
fiber weight of; (1) woolen fiber; (2) each fiber other than wool if
said percentage by weight of such fiber is five percentum or more;
(8) the aggregate of all other fibers.

Par. 5. Certain of said wool products were misbranded in violation
of the Wool Products Labeling Act of 1939, in that they were not
labeled in accordance with the Rules and Regulations promulgated
thereunder, in that the term “Mohair” was used in lieu of the word
“Wool” in setting forth the required fiber content information on
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labels affixed to wool products without setting forth the correct per-
centage of the mohair present, in violation of Rule 19 of the Rules
and Regulations under the Wool Products Labeling Act of 1939.

Par. 6. The acts and practices of the respondents as set forth above
were, and are in violation of the Wool Products Labeling Act
of 1939 and the Rules and Regulations promulgated thereunder, and
constituted, and now constitute, unfair and deceptive acts and prac-
tices and unfair methods of competition in commerce, within the
mtent and meaning of the Federal Trade Commission Act.

Drcrsiox axp ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violation of the Federal Trade Commission Act and the Wool Products
Labeling Act of 1939, and the respondents having been served with
notice of said determination and with a copy of the complaint the
Commission intended to issue, together with a proposed form of order;
and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an admission
by respondents of all the jurisdictional facts set forth in the complaint
to issue herein, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondents that the law has been violated as set forth in such com-
plaint, and waivers and provisions as required by the Commission’s
rules; and

The Commission, having considered the agreement, hereby accepts
same, issues its complaint in the form contemplated by said agreement,
malkes the following jurisdictional findings, and enters the following
order:

1. Respondent Colvinni Litd., is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
New York, with its office and principal place of business located at
41 West 25th Street, in the city of New York, State of New York.

Respondents Seymour F. Silver, Harold Silver and Sol Bier, are
officers of said corporation and their address is the same as that of said
corporation.

2. The Federal Trade Conunission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
isin the public interest.
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ORDER

1t is ordered, That respondents Colvinni Ltd., a corporation, and its
officers, and Seymour F. Silver, Harold Silver and Sol Bier, individ-
ually and as officers of said corporation, and respondents’ representa-
tives, agents and employees, directly or through any corporate or
other device, in connection with the introduction or the offering for
sale, sale, transportation, distribution or delivery for shipment, or
shipment in commerce, of sweaters or other wool products, as “com-
merce” and “wool product” are defined in the Wool Products Labeling
Actof 1939, do forthwith cease and desist from :

Misbranding such products by :

1. Falsely and deceptively stamping, tagging, labeling or
otherwise identifying such products as to the character or
amount of the constituent fibers contained therein.

2. Failing to securely affix to, or place on, each product a
stamp, tag, label or other means of identification showing in
a clear and conspicuous manner each element of information
required to be disclosed by Section 4(a)(2) of the Wool
Products Labeling Act of 1939.

3. Using the term “Mohair™ in lieu of the word “wool” in
setting forth the required information on labels affixed to
wool products without setting forth the correct percentage
Ppresent.

1t is further ordered, That the respondents herein shall, within sixty
(60) days after service upon them of this order, file with the Com-
mission a report in writing setting forth in detail the manner and
form in which they have complied with this order.

Ix THE MATTER OF
J. S. RICH FURS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Docket 0-783. Complaint, July 8, 196),—Decision, July 8, 1964

Consent order requiring manufacturing furriers in Chicago to cease violating
the Fur Products Labeling Act by misbranding its fur products by decep-
tively identifying any such product as to the animal which produced the
fur, failing to indicate when fur is artificially colored, failing to use the
proper term to designate the fur is from lamb, and using the term ‘“blended”
to describe the otherwise artificial coloring of furs; and falsely invoicing
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fur products by failing to furnish invoices as the term “invoice” is defined in
the Fur Products Labeling Act, failing to set forth on invoices information’
as to the animal that produced the fur, failing to use the term “Dyed Broad-
tail-processed Lamb” where required, failing to set forth the term “Natural”
as part of the information when it is required on invoices, and failing to
set forth on invoices the item number or mark assigned to fur produects.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fur Products Labeling Act and by virtue of the authority
vested in it by said Acts, the Federal Trade Commission having reason
to believe that J. S. Rich Furs, Inc., a corporation, and Joseph Magit,
individually and as an officer of said corporation, hereinafter referred
to as respondents, have violated the provisions of said Acts and the
Rules and Regulations promulgated under the Fur Products Labeling
Act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its com-
plaint stating its charges in that respect as follows:

Paracrara 1. Respondent J. S. Rich Furs, Inc., is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of Illinois.

Respondent Joseph Magit is an officer of the corporate respondent
and formulates, directs and controls the acts, practices and policies of
the said corporate respondent including those hereinafter set forth.
~ Respondents are manufacturers, wholesalers and retailers of fur
preducts with their office and principal place of business located at 555
Roosevelt Road, Chicago, I1llinois.

Par. 2. Subsequent to the effective date of the Fur Products Labeling
Act on August 9, 1952, respondents have been and are now engaged in
the introduction into commerce, and in the manufacture for introduc-
tion into commerce, and in the sale, advertising and offering for sale
in commerce, and in the transportation and distribution in commerce,
of fur products; and have manufactured for sale, sold, advertised, of-
fered for sale, transported and distributed fur products which have
leen made in whole or in part of furs which have been shipped and
received in commerce as the terms “commerce,” “fur” and “fur prod-
uet™ are defined in the Fur Products Labeling Act.

Par. 8. Certain of said fur products were misbranded in that they
were falsely and deceptively labeled to show that fur contained therein
was natural, when in fact such fur was pointed, bleached, dyed, tip-
dyed, or otherwise artificially colored, in violation of Section 4(1) of
the Fur Products Labeling Act.

Par. 4. Certain of said fur products were misbranded in that they

356—438—T0——3
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were falsely and deceptively labeled or otherwise falsely and decep-
tively identified with respect to the name or designation of the animal
or animals that produced the fur from which the said fur products had
been manufactured, m violation of Section 4(1) of the Fur Products
Labeling Act.

Among such misbranded fur products, but not limited thereto, were
fur products labeled as “Broadtail” thereby implying that the furs
contained therein were entitled to the designation “Broadtail Lamb”
when in truth and in fact they were not entitled to such designation.

Pair. 5. Certain of said fur products were misbranded in that they
were not labeled as required under the provisions of Section 4(2) of
the Fur Products Labeling Act and in the manner and form prescribed
by the Rules and Regulations promulgated thereunder.

Among such misbranded fur products, but not limited thereto, were
fur products with labels which failed :

1. To show the true animal name of the fur used in the fur product.

9. To disclose that the fur contained in the fur product was bleached,
dyed or otherwise artificially colored, when such was the fact.

3. To shovw the name, or other identification issued and registered
by the Commission, of one or more of the persons who manufactured
such fur for introduction into commerce, introduced it into commerce,
sold it in commerce, advertised or offered it for sale, in commerce, or
transported or distributed it in commerce.

Pagr. 6. Certain of said fur products were misbranded in violation
of the Fur Products Labeling Act in that they were not labeled in
accordance with the Rules and Regulations promulgated thereunder
in the following respects:

(a) The term “Dyed Broadtail-processed Tamb™ was not set forth
on labels in the manner required by law, in violation of Rule 10 of said
Rules and Regulations.

(b) The term “blended” was used on labels as part of the informa-
tion required under Section 4(2) of the Fur Products Labeling Act
and the Rules and Regulations promulgated thereunder to describe
the pointing, bleaching, dyeing. tip-dyeing or otherwise artificial
coloring of furs, in violation of Rule 19(f) of said Rules and
Regulations.

(¢) Information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated thereunder
was not completely set out on one side of labels, in violation of Rule
29 (a) of said Rules and Regulations.

(d) Information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated thereunder
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was not set forth in the required sequence, in violation of Rule 30 of
said Rules and Regulations.

(e) Required item numbers were not set forth on labels, in violation
of Rule 40 of said Rulesand Regulations.

Par. 7. Certain of said fur products were falsely and deceptively
invoiced by the respondents in that they were not invoiced as required
by Section 5(b) (1) of the Fur Products Labeling Act and the Rules
and Regulations promulgated under such Act.

Among such falsely and deceptively invoiced fur products, but not
limited thereto, were fur products covered by invoices which failed:

1. To show the true animal name of the fur used in the fur product.

2. To show the country of origin of imported furs used in fur
produets,

Par. 8. Certain of said fur products were falsely and deceptively
invoiced with respect to the name or designation of the animal or
animals that produced the fur from which the said fur products had
been manufactured, in violation of Section 5(b) (2) of the Fur Prod-
ucts Labeling Act.

Among such falsely and deceptively invoiced fur products, but not
limited thereto, were fur products which were invoiced as “Broadtail”
thereby implying that the furs contained therein were entitled to the
designation “Broadtail Lamb” when in truth and in fact they were not
entitled to such designation.

Par. 9. Certain of said fur products were falsely and deceptively
invoiced in violation of the Fur Products Labeling Act in that they
were not invoiced in accordance with the Rules and Regulations
promulgated thereunder in the following respects:

(a) The term “Dyed Broadtail-processed Lamb™ was not set forth
on invoices in the manner required by law, in violation of Rule 10 of
said Rules and Regulations.

(b) The term “Natural” was not used on invoices to describe fur
products which were not pointed, bleached, dyed, tip-dyed or other-
wise artificially colored, in violation of Rule 19(g) of said Rules and
Regulations.

(c) Required item numbers were not set forth on invoices, in
violation of Rule 40 of said Rules and Regulations.

Par. 10. The aforesaid acts and practices of respondents, as herein
alleged, are in violation of the Fur Products Labeling Act and the
Rules and Regulations promulgated thereunder and constitute unfair
and deceptive acts and practices and unfair methods of competition in
commerce under the Federal Trade Commission Act.
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The Commission having heretofore determined to issue its complaint
charging the respondents named in the caption hereof with violation
of Federal Trade Commission Act and the Fur Products Labeling
Act, and the respondents having been served with notice of said deter-
mination and with a copy of the complaint the Commission intended
to issue, together with a proposed form of order; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
respondents of all the jurisdictional facts set forth in the complaint
to issue herein, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondents that the law has been violated as set forth in such com-
plaint, and waivers and provisions as required by the Commission’s
rules; and

The Commission, having considered the agreement, hereby accepts
same, issues its complaint in the form contemplated by said agree-
ment, makes the following jurisdictional findings, and enters the
following order:

1. Respondent J. S. Rich Furs, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Illinois with its office and principal place of business located
at 555 Roosevelt Road, Chicago, Illinois.

Respondent Joseph Magit is an officer of the corporate respondent
and his address 1s the same as that of said corporation.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

1t is ordered, That respondents J. S. Rich Furs, Inc., a corporation,
and its officers, and Joseph Magit, individually and as an officer of
said corporation, and respondents’ representatives, agents and employ-
ees, directly or through any corporate or other device, in connection
with the introduction, or manufacture for introduction, into com-
merce, or the sale, advertising or offering for sale in commerce, or
the transportation or distribution in commerce, of any fur product, or
in connection with the manufacture for sale, sale, advertising, offering
for sale, transportation or distribution of any fur product which is
made in whole or in part of fur which has been shipped and received
in commerce, as the terms “commerce,” “fur” and “fur product™ are
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defined in the Fur Products Labeling Act, do forthwith cease and
desist from:
A. Misbranding fur products by:

1. Falsely or deceptively labeling or otherwise identifying
any such fur product as to the name or designation of the ani-
mal or animals that produced the fur contained in the fur
product.

2. Representing directly or by implication on labels that
the fur contained in any fur product is natural when the fur
contained therein is pointed, bleached, dyed, tip-dyed, or
otherwise artificially colored.

3. Failing to affix labels to fur products showing in words
and in figures plainly legible all of the information required
to be disclosed by each of the subsections of Section 4(2) of
the Fur Products Labeling Act.

4. Failing to set forth the term “Dyed Broadtail-processed
Lamb” on labels in the manner required where an election
is made to use that term in lieu of the term “Dyed Lamb.”

5. Setting forth the term “blended” or any term of like
import on labels as part of the information required under
Section 4(2) of the Fur Products Labeling Act and the Rules
and Regulations promulgated thereunder to describe the
pointing, bleaching, dyeing, tip-dveing or otherwise artificial
coloring of furs contained in fur products.

6. Failing to completely set out information required
under Section 4(2) of the Fur Products Labeling Act and
the Rules and Regulations thereunder on one side of the
labels affixed to fur products.

7. Failing to set forth information required under Section
4(2) of the Fur Products Labeling Act and the Rules and
Regulations promulgated thereunder on labels in the sequence
required by Rule 30 of the aforesaid Rules and Regulations.

8. Failing to set forth on labels the item number or mark
assigned to a fur product.

B. Falsely or deceptively invoicing fur products by :

1. Failing to furnish invoices as the term “invoice” is
defined in the Fur Products Liabeling Act showing in words
and figures plainly legible all the information required to
be disclosed in each of the subsections of Section 5(b) (1)
of the Fur Products Labeling Act.

9. Setting forth on invoices pertaining to fur products any
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false or deceptive information with respect to the name or
designation of the animal or animals that produced the fur
contained in such fur product.
3. Failing to set forth the term “Dyed Broadtail-processed
Lamb™ in the manner required where an election is made to
use that term instead of the words “Dyed Lamb."
4. Failing to set forth the term “Natural” as part of the
information required to be disclosed on invoices under the
Fur Products Labeling Act and Rules and Regulations pro-
mulgated thereunder to describe fur products which are not
pointed, bleached, dyed, tip-dyed or otherwise artificially
colored.
5. Failing to set forth on invoices the item number or mark
assigned to fur products.
1t is further ordered, That the respondents herein shall, within sixty
(60) days after service upon them of this order, file with the Com-
mission a report in vwriting setting forth in detail the manner and
form in which they have complied with this order.

I~ THE MATTER OF
GRACE’S INC.,, ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION 0 THE
FEDERAL TRADE COMMISSION AND THI TFUR PRODUCTS LABELING ACTS

Docket (=784. Complaint, July 8, 196/—Dccision, July S, 1964

Consent order requiring retail furriers in Nashville, Tenn., to cease violating
the Fur Products Labeling Act by representing falsely, in advertising and
on labels, that prices of fur products were reduced from former prices which
were, in fact, fictitious; failing, in invoicing and advertising. to show the
true animal name of fur and the country of origin of imported furs, and to
use the word “Natural” for fur that was not bleached or dyed: failing, on
invoices, to disclose when fur was artificially colored and to use the terms
“Persian Lamb” and “Dyed Broadtail-processed Lamb’ as required ; failing
to maintain adequate records as a basis for pricing claims; and failing
in other respects to comply with requirements of the Act.

CoOMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fur Products Labeling Act and by virtue of the authority
vested in it by said Acts, the Federal Trade Commission having rea-
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son to believe that Grace’s Inc., a corporation, and George Marshall
Trammell, Jr., individually and as an officer of said corporation,
hereinafter referred to as respondents, have violated the provisions
of said Acts and the Rules and Regulations promulgated under the
Fur Products Labeling Act and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint stating its charges in that respect
as follows:

Paracrap 1. Respondent Grace’s Inc., a corporation organized, ex-
isting and doing business under and by virtue of the laws of the State
of Tennessee.

Respondent George Marshall Trammell, Jr., is an officer of the
corporate respondent and formulates, directs and controls the acts,
practices and policies of the said corporate respondent including those
hereinafter set forth.

Respondents are retailers of fur products with their office and prin-
cipal place of business located at 219 Sixth Avenue North, city of
Nashville, State of Tennessee.

Par. 2. Subsequent to the effective date of the Fur Products Label-
ing Act on August 9,1952, respondents have been and are now engaged
in the introduction into commerce, and in the sale, advertising, and
offering for sale in commerce, and in the transportation and distribu-
tion in commerce, of fur products; and have sold, advertised, offered
for sale, transported and distributed fur products which have been
made in whole or in part of furs which have been shipped and received
in commerce, as the terms “commerce”, “fur” and “fur product” are
defined in the Fur Products Labeling Act.

Pagr. 3. Certain of said fur products were mlabranded in violation
of Sectlon 4(1) of the Fur Products Labeling Act in that they were
falsely and deceptively labeled or otherwise falsely and deceptively
identified in that labels affixed to fur products, contained representa-
tions, either directly or by implication that the prices of such fur
products were reduced from respondents’ former prices and the amount
of such purported reduction constituted savings to purchasers of
respondents’ fur products In truth and in fact, the alleged former -
prices were fictitions in that they were not actual, bona fide prices at
which respondents offered the products to the pubhc on a regular
basis for a reasonably substantial period of time in the recent regular
course of business and the said fur products were not reduced in price
as represented and savings were not afforded purchasers of respond-
ents’ said fur products, as represented.

Par. 4. Certain of said fur products were falsely and deceptively in-
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voiced by the respondents in that they were not invoiced as required
by Section 5(b) (1) of the Fur Products Labeling Act and the Rules
and Regulations promulgated under such Act.

Among such falsely and deceptively invoiced fur products, but not
limited thereto, were fur products covered by invoices which failed :

1. To show the true animal name of the fur used in the fur product.

2. To disclose that the fur contained in the fur produect was bleached,
dyed, or otherwise artificially colored, when such was the fact.

3. To show the country of origin of imported furs used in fur
products.

Par. 5. Certain of said fur products were falsely and deceptively in-
voiced in violation of the Fur Products Labeling Act in that they were
not invoiced in accordance with the Rules and Regulations promul-
gated thereunder in the following respects:

(a) Information required under Section 5(b) (1) of the Fur Prod-
ucts Labeling Act and the Rules and Regulations promulgated there-
under was set forth on invoices in abbreviated form, in violation of
Rule 4 of said Rules and Regulations.

(b) The term “Persian Lamb” was not set forth on invoices in the
manner required by law, in violation of Rule § of said Rules and
Regulations.

(c) The term “Dyed Broadtail-processed Lamb” was not set forth
on invoices in the manner required by law, in violation of Rule 10 of
said Rules and Regulations.

(d) The term “Natural” was not used on invoices to describe fur
products which were not pointed, bleached, dyed, tip-dyed or other-
wise artificially colored, in violation of Rule 19 (g) of said Rules and
Regulations. '

Par. 6. Certain of said fur products were falselv and deceptively
invoiced with respect to the name or designation of the animal or
animals that produced the fur from which the said fur products had
been manufactured, in violation of Section 5(b) (2) of the Fur Prod-
ucts Labeling Act.

Among such falsely and deceptively invoiced fur products but not
limited thereto, were fur products which were invoiced as “Broadtail’?
thereby implying that the furs contained therein were entitled to the
designation “Broadtail Lamb” when in truth and in fact they were
not entitled to such designations.

Par. 7. Certain of said fur products were falsely and deceptively
advertised in violation of the Fur Products Labeling Act in that
certain advertisements intended to aid, promote and assist, directly or
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indirectly, in the sale and offering for sale of such fur products were
not in accordance with the provisions of Section 5(a) of the said Act.

Among and included in the aforesaid advertisements but not limited
thereto, were advertisements of respondents which appear in issues
of the Nashville Tennessean, a newspaper publicshed in the City of
Nashville, State of Tennessee.

Among such false and deceptive advertisements, but not limited
thereto, were advertisements which failed :

1. To show the true animal name of the fur used in the fur product.

2. To show the country of origin of imported furs contained in fur
products.

Par. 8. By means of the aforesaid advertisements and others of
gimilar import and meaning not specifically referred to herein, re-
spondents falsely and deceptively advertised fur products in violation
of Section 5(a) (5) of the Fur Products Labeling Act by featuring the
term “Broadtail” in large conspicuous print while the correct descrip-
tion “Dyed Broadtail-processed Lamb™ is et forth in less conspicuous
print. By means of the aforesaid practice respondents implied that
such products are entitled to the designation “Broadtail Lamb” when
in truth and in fact they are not entitled to such designation.

Par. 9. By means of the aforesaid advertisements and others of
similar import and meaning not specifically referred to herein, re-
spondents falsely and deceptively advertised fur products in violation
of the Fur Products Labeling Act in that the said fur products were
not advertised in accordance with the Rules and Regulations promul-
eated thereunder in the following respects:

(a) The term “Persian Lamb” was not set forth in the manner re-
quired, in violation of Rule 8 of the said Rules and Regulations.

(b) The term “Dyed Broadtail-processed Lamb” was not set forth
in the manner required, in violation of Rule 10 of the said Rules and
Regulations.

(¢) Theterm “Natural” was not used to describe fur products which
were not pointed, bleached, dyed, tip-dyed or otherwise artificially
colored, in violation of Rule 19(g) of the said Rules and Regulations.

(1) All parts of the information required under Section 5(a) of
the Fur Products Labeling Act and the Rules and Regulations promul-
vated thereunder were not set forth in type of equal size and con-
spicuousness and in close proximity with each other, in violation of
Rule 38(a) of the aforesaid Rules and Regulations.

Par. 10. By means of the aforesaid advertisements and other adver-
tisements of similar import and meaning, not specifically referred to
herein, respondents falsely and deceptively advertised fur products
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in that said advertisements represented that the prices of fur products
were reduced from respondents’ former prices and that the amount
of such price reductions afforded savings to the purchasers of respond-
ents fur products when, in truth and in fact, the alleged former prices
were fictitious in that they were not actual, bona fide prices at which
respondents offered the fur products to the public on a regular basis
for a reasonably substantial period of time in the recent regular course
of business and the said fur products were not reduced in price as
represented and the represented savings were not thereby afforded
to the purchasers, in violation of Section 5(a) (5) of the Fur Products
Labeling Act and Rule 44(a) of the Rules and Regulations promul-
gated under the said Act.

Par. 11. Respondents falsely and deceptively advertised fur prod-
ucts by affixing labels thereto which represented either directly or
by implication that prices of such fur products were reduced from
respondents former prices and the purported reductions constituted
savings to purchasers of respondents fur products. In truth and in fact,
the alleged former prices were fictitious in that they were not the
actual, bona fide prices at which respondents offered the fur produects
to the public on a regular basis for a reasonably substantial period of
time in the recent regular course of business and the said fur products
were not reduced in price as represented and savings were not thereby
afforded to purchasers, in violation of Section 5(a)(5) of the Fur
Products Labeling Act and Rule 44 (a) of the Rules and Regulations.

Par. 12. By means of the aforesaid advertisements and others of
similar import and meaning not specifically referred to herein respond-
ents falsely and deceptively advertised fur products in that said
advertisements used comparative prices which failed to give a desig-
nated time of a bona fide compared price, in violation of Section 5
(a) (5) of the Fur Products Labeling Act and Rule 44(b) of the
Rules and Regulations promulgated under the said Act.

Par. 13. In advertising fur products for sale as aforesaid respond-
ents represented through such statements as “our entire fur inven-
tory, 8314 % off” that prices of fur products were reduced in direct
proportion to the percentages stated and that the amount of said reduc-
tion afforded savings to the purchasers of respondents’ products
when in fact such prices were not reduced in direct proportion to the
percentages stated and the represented savings were not thereby
afforded to the said purchasers, in violation of Section 5(a) (3) of the
Fur Products Labeling Act. :

Par. 14. In advertising fur products for sale, as aforesaid, respond-
ents made pricing claims and representations of the types covered
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by subsections (a), (b), (c¢) and (d) of Rule 44 of the Regulations
under the Fur Products Labeling Act. Respondents in making such
claims and representations failed to maintain full and adequate records
disclosing the facts upon which such pricing claims and representa-
tions were based, in violation of Rule 44(e) of the said Rules and
Regulations.

Par. 15. The aforesaid acts and practices of respondents, as herein
alleged, are in violation of the Fur Products Labeling Act and the
Rules and Regulations promulgated thereunder and constitute unfair
and deceptive acts and practices and unfair methods of competition
in commerce under the Federal Trade Commission Act.

Dxecistox axp ORDER

The Commission having Leretofore determined to issue its complaint
charging the respondents named in the caption hereof with violation
of the Federal Trade Commission Act and the Fur Products Labeling
Act, and the respondents having been served with notice of said deter-
mination and with a copy of the complaint the Commission intended
to 1ssue, together with a proposed form of order ; and :

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
respondents of all the jurisdictional facts set forth in the complaint
to 1ssue herein, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondents that the Jaw has been violated as set forth in such com-
plaint, and waivers and provisions as required by the Commission’s
rules; and

The Commission, having considered the agreement, hereby accepts
same, issues its complaint in the form contemplated by said agreement,
makes the following jurisdictional findings, and enters the following
order:

1. Respondent Grace’s Inc., a corporation organized, existing and
doing business under and by virtue of the laws of the State of Tennes-
see with its office and principal piace of business located at 219 Sixth
Avenue North, city of Nashville, State of Tennessee.

Respondent George Marshall Trammell, Jr., is an officer of the
corporate respondent and his address is the same as that of said
corporation.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
1s in the public interest.
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1t is ordered, That respondent Grace’s Inc., a corporation, and its
officers, and respondent George Marshall Trammell, Jr., individually
and as an officer of said corporation, and respondents’ representatives,
agents and employees, directly or through any corporate or other
device, in connection with the introduction into commerce, or the sale,
advertising or offering for sale in commerce, or the transportation or
distribution in commerce, of any fur product; or in connection with
the sale, advertising, offering for sale, transportation or distribution,
of any fur product which is made in whole or in part of fur which
has been shipped and received in commerce, as the terms “commerce,”
“fur”and “fur product” are defined in the Fur Products Labeling Act,
do forthwith cease and desist from :

A. Misbranding fur products by :

1. Representing, directly or by implication on labels, that
any price, when accompanied or not by descriptive termi-
nology is the respondents’ former price of fur products when
such amount is in excess of the actual, bona fide price at
~vhich respondents offered the fur products to the public on
a regular basis for a reasonably substantial period of time in
the recent regular course of business,

9. Misrepresenting in any manuner on labels or other means
of identification the savings available to purchasers of re-
spondents’ products.

3. Falsely and deceptively representing in any manner,
directly or by implication on labels or other means of identi-
fication that prices of respondents’ fur products are reduced.

B. Falsely or deceptively invoicing fur products by :

1. Failing to furnish invoices to purchasers of fur products
showing in words and figures plainly legible all the informa-
tion required to be disclosed in each of the subsections of
Section 5(b) (1) of the Fur Products Labeling Act.

9. Setting forth on invoices pertaining to fur products
any false or deceptive information with respect to the name
or designation of the animal or animals that produced the fur
contained in such fur product.

3. Setting forth information required under Section 5(b)
(1) of the Fur Products Labeling Act and the Rules and
Regulations promulgated thereunder in abbreviated form.

4. Failing to set forth the term “Persian Lamb” in the man-
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ner required where an election is made to use that term instead
of the word “Lamb.” ’

5. Failing to set forth the term “Dyed Broadtail-processed
Lamb” in the manner required where an election is made to
use that term instead of the words “Dyed Lamb.”

6. Failing to set forth the term “Natural” as part of the in-
formation required to be disclosed on invoices under the Fur
Products Labeling Act and Rules and Regulations promul-
gated thereunder to describe fur products which are not
pointed, bleached, dyed, tip-dyed or otherwise artificially
colored.

C. Falsely and deceptively advertising fur products through the -
use of any advertisement, representation, public announcement or
notice which is intended to aid, promote or assist, directly or in-
directly, in the sale, or offering for sale of any fur product, and
which:

1. Fails to set forth in words and figures plainly legible
all the information required to be disclosed by each of the
subsections of Section 5 (a) of the Fur Produects Labeling Act.

2. Falsely or deceptively identifies any such fur products as
to the name or designation of the animal or animals that
produced the fur contained in the fur product.

3. Fails to set forth the term “Persian Lamb” in the man-
ner required where an election is made to use that term instead
of the word “Lamb.”

4. Fails to set forth the term “Dyed Broadtail-processed
Lamb” in the manner required where an election is made to
use that term instead of the words “Dyed Lamb.”

5. Fails to set forth the term “Natural” as part of the in-
formation required to be disclosed in advertisements under
the Fur Products Labeling Act and the Rules and Regulations
promulgated thereunder to deseribe fur products which are
not pointed, bleached, dyed, tip-dyed or otherwise artificially
colored.

6. Fails to set forth all parts of the information required
under Section 5(a) of the Fur Products Labeling Act and
the Rules and Regulations promulgated thereunder in type
of equal size and conspicuousness and in close proximity
with each other.

7. Represents directly or by implication that any price,
when accompanied or not by descriptive terminology is the
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respondents’ former price of fur products when such amount
is in excess of the actual, bona fide price at which respond-
ents offered the fur products to the public on a regular basis
for a reasonably substantial period of time in the recent
regular course of business.

8. Misrepresents in any manner the savings available to
purchasers of respondents’ fur products.

9. Falsely or deceptively represents in any manner that
prices of respondents’ fur products are reduced.

10. Represents directly or by implication through percent-
age savings claims that prices of fur products are reduced to
afford purchasers of respondents’ fur products the percentage
of savings stated when the prices of such fur products are
not reduced to afford to purchasers the percentage of savings
stated.

11. Makes use of comparative prices of any fur products
unless a bona fide compared price at a designated time is
given, unless such compared prices are actual, bona fide prices
at which respondents offered the fur products to the public
on a regular basis for a reasonably substantial period of time
in the recent regular course of business.

D. Making claims and representations of the types covered by
subsections (a), (b), (¢) and (d) of Rule 44 of the Rules and
Regulations promulgated under the Fur Products Labeling Act
unless there are maintained by respondents full and adequate
records disclosing the facts upon which such claims and rep-
resentations are based.

[t is further ordered, That the respondents herein shall, within sixty
(60) days after service upon them of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and form In
which they have complied with this order.

Ix tur MATTER OF

INSUL-SEAL PRODUCTS, INC., ET AL.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL

TRADE COMDMISSION ACT

Docket 8598. Complaint, Sept. 30, 1863—Dceision, July 8, 1964

Order requiring Van Nuys, Calif., sellers to distributors of insulation for homes

and other buildings to cease making a variety of misrepresentations in
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advertising and by oral statements of salesmen as to profits to be derived
from ownership of distributor franchises, security of i);lvestments, size of
their business, national advertising of product, consunmers’ savings on fuel
bills, and use of product in missile research.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Insul-Seal Products,
Inc., a corporation, and Robert S. Moffett and Morey Selly, individ-
ually and as officers of said corporation, hereinafter referred to as
respondents, have violated the provisions of said Act, and it appearing
to the Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues its complaint stating its charges
in that respect as follows:

Paracraru 1. Respondent Insul-Seal Products, Inc., is a corpora-
tion, organized, existing and doing business under and by virtue of
the laws of the State of California, with its principal office and
place of business located at 5947 Sepulveda Boulevard, Van Nuys,
California.

Respondents Robert S. Moffett and Morey Selly are officers of the
corporate respondent. They formulate, direct and control the acts
and practices of the corporate respondent, including the acts and
practices hereinafter set forth. Their address is the same as the cor-
porate respondent.

Par. 2. Respondents are now, and for some time last past have been,
engaged in the advertising, offering for sale, sale and distribution of
insulation for homes and other buildings to distributoers for resale
to the public.

Par. 3. In the course and conduct of their business, respondents now
cause, and for some time last past have caused, their said products,
when sold, to be shipped from their place of business in the State of
California to purchasers thereof located in various other States of the
United States, and maintain, and at all times mentioned herein have
maintained, a substantial course of trade in said products in commerce,
as “commerce” is defined in the Federal Trade Commission Act.

Par. 4. In the course and conduct of their business and for the pur-
pose of inducing the sale of their insulation, respondents through ad-
vertisements in newspapers and other periodicals, sales literature and
cral representations by their salesmen, agents and representatives,
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have made certain statements and representations, directly or by im-
plication, of which the following are typical, but not all inclusive :

1. That profits to be derived from ownership of distributor fran-
chises to sell respondents’ products approximate $23,000 annually.

2. Franchised factories can sell distributorships for $12,000 to
$15,000 each.

3. That investment is secured by inventory and equipment.

4. That respondent corporation is a multimillion dollar corporation.

5. That respondents advertise in Life magazine.

6. That consumers of respondents’ products realize a saving of 25%
or more on fire insurance rates.

7. Consumers save 50% or more on gas bills for heating their homes.

8. That consumers can recover the cost of installation through a
referral plan.

9. That respondents’ product was used in connection with missile
and rocket ablation research.

Par. 5. In truth and in fact :

1. Owners of distributor franchises of respondents’ products cannot
realize profits of $25,000 annually.

2. Respondents’ franchise factories cannot sell distributorships for
§12,000 to $15,000.

3. The investment of a distributor franchise holder is not secured
by inventory and the equipment.

4. The respondent corporation is not a multimillicn dollar cor-
poration.

5. Respondents do not advertise and have not advertized in Life
magazine.

6. Consumers of respondents’ products do not realize a saving of
25% on fire insurance rates or any other amount.

7. Consumers do not save 50% or more on gas bills for heating their
homes or any other amount.

8. Consumers cannot recover the cost of installation through a re-
ferral plan.

9. Respondents’ product was not used in connection with missile
and rocket ablation research or any other type of research.

Therefore, the statements and representations as set forth in Para-
oraph Four hereof were and are false, misleading and deceptive.

Par. 6. In the conduct of their business, at all times mentioned
herein, respondents have been in substantial competition, in commerce,
with corporations, firms and individuals in the sale of insulation of
the same general kind and nature as that sold by respondents.

Par. 7. The use by respondents of the aforesaid false, misleading
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and deceptive statements, representations and practices has had, and
now has, the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representations were and are true and into the purchase of
substantial quantities of respondents’ products by reason of said
erroneous and mistaken belief.

Par. 8. The aforesaid acts and practices of respondents, as herein
alleged, were and are all to the prejudice and injury of the public and
of respondents’ competitors and constituted, and now constitute,
unfair methods of competition in commerce and unfair and deceptive
actsand practices in commerce, in violation of Section 5 of the Federal
Trade Commission Act.

Mr. Harry E. Middleton, Jr., supporting the complaint.
No appearance for respondents.

Ixnrrisn DecistoN By JomN Lewis, Hearine ExaMINER

MARCH 11, 1564

The Federal Trade Commission issued its complaint in this proceed-
ing on September 30, 1963, charging the respondents hereinabove
named with having engaged in unfair methods of competition and
unfair and deceptive acts and practices, in commerce, in violation of
Section 5 of the Federal Trade Commission Act, by making certain
false, misleading and deceptive claims in connection with the sale of
insulation by them. The initial hearing, scheduled in the complaint
for December 12, 1963, was cancelled by order of the undersigned, on
motion of counsel supporting the complaint, due to the inability to
obtain service of the complaint on respondents by registered mail.
Personal service of the complaint was thereafter made upon said
respondents on January 8, 1964. Respondents have failed to file answer
to the complaint within thirty (30) days, as required by the Notice
served with said complaint, and are now in default under Section
3.5(c) of the Commission’s Rules of Practice for Adjudicative
Proceedings.

It appearing that respondents are in default in answering the com-
plaint and that, by reason thereof, they have waived their right to
appear and contest the allegations of the complaint, this proceeding is
now before the undersigned for final consideration on the complaint
and the proposed order attached thereto. The undersigned finds that
this proceeding is in the interest of the public and that the Federal
Trade Commission has jurisdiction over respondents and the subject
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matter of this proceeding and, in accordance with Section 8.5(c) of
the Commission’s Rules of Practice for Adjudicative Proceedings,
makes the following findings of fact, conclusion and order:

FINDINGS OF FACT

1. Respondent Insul-Seal Products, Inc., is a corporation, organized,
existing and doing business under and by virtue of the laws of the State
of California, with its principal office and place of business located
at 5947 Sepulveda Boulevard, Van Nuys, California. Respondents
Robert S. Moffett and Morey Selly are officers of the corporate respond-
ent. They formulate, direct and control the acts and practices of the
corporate respondent, including the acts and practices hereinafter set
forth. Their address is the same as the corporate respondent.

2. Respondents are now, and for some time last past have been, en-
gaged in the advertising, offering for sale, sale and distribution of
insulation for homes and other buildings to distributors for resale
to the public. ‘

3.In the course and conduct of their business, respondents now cause,
and for some time last past have caused, their said produects, when sold,
to be shipped from their place of business in the State of California to
purchasers thereof located in various other States of the United States,
and maintain, and at all times mentioned herein have maintained,
a substantial course of trade in said produects in commerce, as “com-
merce” is defined in the Federal Trade Commission Act.

4. In the course and conduct of their business and for the purpose
of inducing the sale of their insulation, respondents through advertise-
ments in newspapers and other periodicals, sales literature and oral
representations by their salesmen, agents and representatives, have
made certain statements and representations, directly or by implica-
tion, of which the following are typical, but not all inclusive:

a. That profits to be derived from ownership of distributor fran-
chises to sell respondents’ products appreximate $25,000 annually.

b. Franchised factories can sell distributorships for $12,000 to
$15,000 each.

c. That investment is secured by inventory and equipment.

d. That respondent corporation is a multimillion dollar corpora-
tion. '

e. That respondents advertise in Life magazine.

f. That consumers of respondents’ products realize a saving of 25%
or more on fire insurance rates.

g. Consumers save 50% or more on gas bills for heating their homes.
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h. That consumers can recover the cost of installation through a re-
ferral plan.

1. That respondents’ product was used in connection with missile and
rocket ablation research.

5. The statements and representations set forth in paragraph 4
hereof were and are false, misleading and deceptive since, in truth and
in fact: __

a. Owners of distributor franchises of respondents’ products can-
not realize profits of $25,000 annually.

b. Respondents’ franchise factories cannot sell distributorships for
$12,000 to $15,000.

c. The investment of a distributor franchise holder is not secured
by inventory and the equipment.

d. The respondent corporation is not a multimillion dollar corpora-
tion.

e. Respondents do not advertise and have not advertised in Life
magazine.

f. Consumers of respondents’ products do not realize a saving of
25% on fire insurance rates or any other amount.

g. Consumers do not save 50% or more on gas bills for heating their
homes or any otheramount.

h. Consumers cannot recover the cost of installation through a re-
ferral plan.

i. Respondents’ product was not used in connection with missile and
rocket ablation research or any other type of research.

6. In the conduct of their business, at all times mentioned herein,
respondents have been in substantial competition, in commerce, with
corporations, firms and individuals in the sale of insulation of the
same general kind and nature as that sold by respondents.

7. The use by respondents of the aforesaid false, misleading and
deceptive statements, representations and practices has had, and now
has, the capacity and tendency to mislead members of the purchasing
public into the erroneous and mistaken belief that said statements and
representations were and are true and into the purchase of substantial
quantities of respondents’ products by reason of said erroneous and
mistaken belief.

CONCLUSION

The aforesaid acts and practices of respondents, as herein found,
were and are all to the prejudice and injury of the public and of
respondents’ competitors and constituted, and now constitute, unfair
methods of competition in commerce and unfair and deceptive acts
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and practices in commerce, in violation of Section 5 of the Federal
Trade Commission Act.
ORDER

1t is ordered, That respondents Insul-Seal Products, Inc., a corpora-
tion, and its officers, and Robert S. Moftett, and Morey Selly,
individually and as officers of said corporation, and respondents’ repre-
sentatives, agents and employees, directly or through any corporate
or other device, in‘connection with the offering for sale, sale or dis-
tribution of insulation or any other product in commerce, as
“commerce” is defined in the Federal Trade Commission Act, do forth-
with cease and desist from representing, directly or indirectly :

1. That owners of distributor franchises of respondents’ prod-
ucts realize annual profits of §25,000, or that they realize profits
in any amount which is in excess of the average amounts cus-
tomarily realized.

2. That owners of respondents’ franchised factories can sell
distributor franchises for $12,000 to $15,000, or any other amount
in excess of the average amounts actually realized.

3. That the investment of a distributor franchise owner is se-
cured by the inventory and equipment he acquires from respon-
dents.

4. That respondent corporation is a multi-million dollar cor-
poration, or misrepresenting the size or type of respondents’ enter-
prise in any other manner.

5. That respondents advertise in Life magazine or any other
publication, unless respondents in fact currently advertise in
such publications.

6. That consumers of respondents’ products realize a saving of
25% or any other amount on fire insurance rates, or misrepre-
senting in any manner the savings on insurance afforded pur-
chasers of respondents’ products.

7. That any specific percentage or any =vecific amount of sav-
ings on heating bills will result from tune use of respondents’
products.

8. That consumers can recover the cest of installing respond-
ents’ product through a referral plan, or misrepresenting in any
manner the compensation or money recovered by purchasers par-
ticipating in the respondents’ referral plan.

9. That respondents’ procuct has been used in connection with
any type of research.
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The Commission, on April 14, 1964, having issued an order staying
the effective date of the decision herein and, subsequent thereto, having
extended the time to and including June 12, 1964, for the filing of an
appeal brief by respondents; and

Respondents having failed to perfect their appeal within the time
allowed and the Commission now having determined that the case
should not be placed on its docket for review:

1t is ordered, That the initial decision of the hearing examiner, filed
March 11, 1964, be, and it hereby is, adopted as the decision of the
Commission. '

It is further ordered, That the respondents, Insul-Seal Products,
Inc., a coporation, and Robert S. Moffett and Morey Selly, shall,
within sixty (60) days after service upon them of this order, file with
the Commission a report, in writing, setting forth in detail the manner
and form in which they have complied with the order to cease and
desist set forth inthe initial decision.

Ix Tar MAaTTER OF
SANTA’S OFFICIAL TOY PREVUEL, INC,, ET Al.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL
TRADE COMMISSION ACT

Docket 8231. Complaint, Dec. 22, 1960—Decision, July 9, 1964

Order modifying, pursuant to authorization therein, consent order of Apr. 3, 1964,
65 F.T.C. 129 requiring a Philadelphia association of toy jobbers to cease
inducing and receiving, or receiving, from toy suppliers payments for ad-
vertising in toy catalogs or other publications when they knew, or should
have known, that proportionally equal payments were not made available to
all their jobber competitors.

Orper Mopiryive CoNsENT ORDER

On June 10, 1964, the respondents in this proceeding, with the ex-
ception of ABC Toy Company, Morton Spolter, Arnold Spolter and
E. Winick & Co., Inc., filed a motion requesting modification of their
consent order pursuant to the authorization granted by the Commis-
sion’s order of April 3, 1964. The Bureau of Restraint of Trade has
joined in respondents’ motion. The Commission has determined the
request should be granted. Accordingly,
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It is ordered, That the consent order in this proceeding be, and it
hereby is, modified to read as follows:

1t is ordered, That respondents Santa’s Official Toy Prevue,
Inec., Ring Brothers, Inc., Beacon Sales Co., Funtime Distributors,
Inc., Halco Sales Co., Inc., Long-Lewis Hardware Company,
Maines Candy and Paper Company, Inc., Onondaga Hobby & Toy
Co., Inc., M.D. Orum Company, Public Service Paper Company,
Ine., Louis M. Saunders Co., Inc., S. E. Sanders Company, Incor-
porated, Shepher Distr’s and Sales Corp., Standard Paper &
Merchandise Company Incorporated, Tak-A-Toy Corp. of Wash-
ington, Toy Novelty Co., corporations, their officers and directors;
individual respondents David W. Ring, Maurice W. Ring, Mrs.
Howard Armstrong, Albert Baldwin, Sr.,, D. B. S. Baldwin,

(=

Vincent D. Botto, Edward Feldman, Louis Feldman, Philip Feld-
man, Frank Marescalco, Joseph F. Crans, Samuel Link, James M.
IKidd, M. Maurice Kind, Max Pikelny, Leo Pikelny, Seymour
' Pikelny, Mary Milner, Ari Newman, Meyer Burg, Morris Belau-
sky, Myer Mont, Janet Mont, Irving I. Bimstein, Sr., Mrs. Irving
I. Bimstein, Sr., E. D. Westerman, R. H. Westerman, Seymour
Lieberman, and L. D. Friedland; and their respective representa-
tives, agents and employees directly or through any corporate or
other device in or in connection with any purchase in commerce,
as “commerce” is defined in the Federal Trade Commission Act,
do forthwith cease and desist from :

Inducing and receiving, or receiving, the payment of any-
thing of value to or for the benefit of the respondents, or
any of them, as compensation or in consideration for any
services or facilities consisting of advertising or other pub-
licity furnished by or through respondents, or any of them,
in a toy catalog, handbill, circular, or any other printed
publication, serving the purpose of a buying guide, distrib-
uted, directly or through any corporate or other device, by
said respondents, or anv of them, in connection with the
processing, handling, sale or offering for sale, of any toy,
game or hobby products manufactured, sold, or offered for
sale by the manufacturer or supplier, when the said respond-
ents know or should know that such payment or consideration
is not made available on proportionally equal terms to all
other customers competing with said respondents in the dis-
tribution of such toy, game or hobby products.

It is further ordered, That the aforesaid respondents shall, within
sixty (60) days after service upon them of this order, file with the
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Commission a report, in writing, setting forth in detail the manner
and form in which they have complied with the order to cease and
desist.

Ixn THE MATTER OF
WASHINGTON CRAB ASSOCIATION ET AL.

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 7859. Complaint, Apr. T, 1960—Dccision, July 10, 1964

Order requiring a cooperative organization and its membership comprising some
250 crab fishermen fishing for Dungeness crabs off the coast of Washington
and Oregon, for whom the association acted as exclusive marketer, to cease
curtailing and preventing the *“catch” of any fisherman by use or threats of
use of physical violence or reprisals against persons or property, compelling
any person to become a member of said association by any method what-
soever, and limiting or preventing any person from selling or offering for sale
Dungeness crabs or any sea product by any means or method. :

CoOMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
(38 Stat. 717; 15 U.S.C.A., Sec. 41) and by virtue of the authority
vested in it by the said Act, the Federal Trade Commission, having
reason to believe that the parties named in the caption herecf, and
hereinafter more particularly described and designated as respondents,
have violated and are violating the provisions of said Act, and it
appearing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint, stating its
charges in that respect as follows:

Paracrapa 1. The Washington Crab Association is a corporation
organized and existing under and by virtue of the laws of the State
of Washington. Said corporation’s principal office and place of busi-
ness is located in Westport, Grays Harbor County, Washington.

The Washington Crab Association is a fisherman’s cooperative
organization, operating under the provision of a Federal Statute,
The Fisherman’s Cooperative Marketing Act, 15 U.S.C.A. 521, and
its membership is composed of a large number of crab fishermen fish-
ing for crabs in the waters off the coasts of Washington and Oregon.
TUnder the terms of its charter, by-laws and membership agreement,
and pursuant to the terms of 15 T.S.C.A. 521, the Washington Crab
Association acts as the sole and exclusive marketer of all crabs caught
by its member fishermen.
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However, respondent Washington Crab Association at no time
takes title to, or possession of, the crabs caught by its members. The
principal activity of respondent Washington Crab Association has
been, and is, the fixing of the price to be paid by canners to its mem-
bers for erabs caught by said members.

The Washington Crab Association has the power to determine which
canners and crab processors it and its members will deal with, since
the “Membership Agreement” of the Washington Crab Association,
which agreement is in force between respondent Washington Crab
Association and all member fishermen of said respondent Washing-
ton Crab Association, provides in part: “7. Association to Choose
its Buyers: The association shall have the exclusive right to make
its own choice as to what dealer or dealers it sells the fish of the mem-
bers. The member agrees to abide by such selection as the association
may make and the association has full power to contract for sales,
or to make such sales without contract * * **

Par. 2. The control, direction and management of said Washington
Crab Association are vested in a board of trustees elected by and from
the membership. The hoard of trustees then elects the corporate
officers from among the membership of the association. Said officers
of this corporate respondent include a president, vice president and a
secretary-treasurer,

Respondent, Richard E. Rydman, resides at Westport, Washington.
He was the president, as well as a member of the board of trustees, of
the respondent association from its inception in March 1958 until late
in 1959. At the present time he is a member of the board of trustees
of respondent association. Furthermore, as hereinafter pointed out, he
1s a trustee of Washington Crab Producers, Inc., and is the manager
of its cannery and crab processing operations.

Respondent, Ernest H. Hanson, resides at Westport, Washington.
He was the vice president, as well as a member of the board of trustees,
of the respondent association from its inception in March 1958 until
late in 1959. At the present time he is a member of the board of trustees
of said association,

Respondent, Floyd Furfiord, resides at Westport, Washington. He
was a trustee of said respondent association from its inception in
March 1958 until Jate in 1959. At the present time, he is president, as
well as a member of the board of trustees, of the respondent association.

Respondent, Donald Stedman, resides at Westport, Washington. He
has been secretary-treasurer and a member of the board of trustees of
respondent association since its inception in March 1958, which posi-
tions he still retains.
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Respondent, Guy Spooner, resides at Westport, Washington. He
has been a member of the board of trustees of respondent association
from its inception in March 1958, which position he still retains. He is
also vice president of respondent association at the present time.

Respondent Lief M. Anderson, resides at Westport, Washington.
He has been a member of the board of trustees of respondent associa-
tion since its inception in March 1958, which position he still retains.
Furthermore, as hereinafter pointed out, he is a trustee of the Wash-
ington Crab Producers, Inc., at the present time.

Respondent, Dick Strong, resides at Westport, Washington. He has
been a member of the board of trustees of said respondent association
since its inception in March 1958, which position he still retains.

Respondent, Fritz Bold, who resides at 122 West 3rd Street, Aber-
deen, Washington, has been a member of the board of trustees of
respondent association from its inception in March 1958, which posi-
tion he still retains. ‘

Respondent, G. F. Damon, resides at Bay City, Washington. He
has been a member of the board of trustees of respondent association
since its inception in March 1958, which position he stili retains.

Respondent, Charles Fisher, resides at Westport, Washington. He is
at present a member of the board of trustees of respondent association.

Respondent, Gilbert Krighaum, resides at Westport, Washington.
He is a member of the board of trustees of the respondent association
atthe present time.

Each of said individual respondents is personally engaged in, or
connected with, the business of fishing for and marketing crabs in
the coastal waters of the States of Washington or Oregon, or in the
adjacent ocean.

All of the individual respondents named herein: Richard E. Ryd-
man, Ernest H. Hanson, Floyd Furfiord, Donald Stedman, Guy
Spooner, Lief M. Anderson, Dick Strong, Fritz Bold, G. F. Damon,
Charles Fisher and Gilbert Krighaum, as officers and trustees of the
respondent, Washington Crab Association, have directed or controlled
the policies, acts and practices of said association, including one or
more of the policies, acts and practices which are complained against
herein. :

Also, said individual respondents, in their individual capacities, and
as members of the Washington Crab Association, have performed,
authorized, or adopted one or more of the policies, acts and practices
which are complained against herein.
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- Par. 3. Membership of said Washington Crab Association is com-
posed of a large number of persons engaged in the business of fishing
for and marketing crabs. Because of the large membership of said
Washington Crab Association, it is impractical to specifically name
each member as a party respondent herein. Furthermore the member-
ship of said association, as a class, is adequately represented and can
be defended in this proceeding by the aforenamed individual respond-
ents, all of whom are members of the respondent association. There-
fore, said members are not only named individually as respondents,
and as officers, and as trustees, but also as representatives of the entire
membership of respondent association as a class, so that the members
of said respondent association, not named specifically, are made parties
respondent as though they had been named individually herein.

Par. 4. All of the respondents named herein are engaged in doing
business in commerce, as “commerce” is defined in the Federal Trade
Commission Act, in that the individual member respondents are crab
fishermen, fishing for crabs in commercially navigable territorial
waters, or in the open ocean, and causing such crabs to be sold and
shipped to buyers located in the States of Washington and Oregon, and
in that the ccrporate respondent, Washington Crab Association, is
engaged in selling, shipping and marketing crabs, or causing crabs
to be sold, shipped or marketed, to buyers located in the States of
Washington and Oregon, and in the other states of the United States.
The respondents, and the other buvers and sellers of such crabs or crab
products, buy and sell erabs or crab preducts in one continuous flow
of commerce between parties located in states of the Ulnited States
other than the States of Washington and Oregon.

The respondents have performed in commerce, as “commerce” is de-
fined in the Federal Trade Commission Act, one or more of the acts,
policies or practices complained of and hereinafter set forth.

Par. 5. Fresh, or “green”, Dungeness crabg, which are the species or
type of crab referred to herein, are caught in the coastal waters of the
States of Washington and Oregon and in the adjacent ocean in crab
“pots” or traps. These traps are piaced and marked with buoys by the -
fishermen, who then return periodically to each pot to collect their
catch. The “green” crabs are delivered to a cannery’s docks where they
are sold to the cannery bv the pound on a whole weight basis. A small
portion of such crabs is subsequently resold by the cannery whole, in
fresh or frozen form; but the greater part of the catch is first processed
to separate the meat from the shell and other inedible parts of the
erab, and the separated meat is then either cooked and canned, or
packed as frozen crab meat, and resold by the canners in commercial
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channels. The term “crab products™ is used in this complaint to in-
dicate such processed crabs or crab meat, while the term “crab” is used
to indicate unprocessed crabs.

Almost all of the fresh crabs caught in the coastal waters of the
State of Washington and in the ocean adjacent thereto, are caught by
respondent members of the respondent Washington Crab Association,
and are then marketed through respondent Washington Crab Associa-
tion. The total value of the crab and crab products originating in the
State of Washington is estimated to be in the neighborhood of
$2,000,000 annually.

Par. 6. Approximately 250 fishermen, so engaged in fishing for crabs
in the coastal waters of the States of Washington and Oregon and
in the ocean adjacent thereto, comprise the membership of the respond-
ent Washington Crab Association. In May of 1959, approximately
ninety of the respondent members of the respondent Washington Crab
Association formed a cooperative corporation known as Washington
Crab Producers, Inc., and purchased a cannery equipped to cook, can,
freeze, store and otherwise process the fresh crab catch into saleable
crab and crab products.

Washington Crab Producers, Inc., is engaged in canning and proc-
essing crab or crab products, and in subsequently selling, shipping and
marketing said crab or crab products in commerce as “commerce” is
defined in the Federal Trade Commission Act. As such, Washington
Crab Producers, Inc., is in competition with all other canners and
processors of crabs or crab products in the sale and marketing of such
crabs or crab products in commerce. Washington Crab Producers, Inc.,
is not itself engaged in fishing for or catching crabs, although its
stockholders and officers, as members of respondent Washington Crab
Association, are so engaged. Respondent Washington Crab Associ-
ation is not engaged, directly or indirectly, in the canning or process-
ing of crabs or crab products. '

Although Washington Crab Producers, Inc., is a legally distinet
entity from respondent Washington Crab Association, all of its stock-
holders and the members of its board of trustees (directors) are mem-
bers of respondent Washington Crab Association. Tvwo of the trustees
of Washington Crab Producers, Inc., respondents Richard E. Rydman
and Lief M. Anderson, are also trustees of respondent Washington
Crab Association, and the manager of Washington Crab Producers,
Inc.’s cannery and crab processing operations is respondent Richard
E. Rydman. The trustees and officers of respondent Washington Crab
Association, who direct and control, and have directed and controlled,
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the policies and actions of said Washington Crab Association, are all
stockholders in Washington Crab Producers, Inc.

Par. 7. Since about 1958, respondent Washington Crab Association,
respondent members, officers and trustees of said respondent Wash-
ington Crab Association, and respondents Richard E. Rydman, Ernest
H. Hanson, Floyd Furfiord, Donald Stedman, Guy Spooner, Lief M.
Anderson, Dick Strong, Fritz Bold, G. F. Damon, Charles Fisher,
Gilbert Krigbaum, individually, and as officers and trustees of said
respondent association, have conspired to engage, and have engaged,
in unfair and unlawful acts, policies and practices, the result of which
is or may be to unlawfully hinder, restrain and destroy competition
in the fishing for, processing, shipping, selling and marketing of crabs
in commerce as “commerce” is defined in the Federal Trade Commis-
sion Act.

Pursuant to and in furtherance of said conspiracy, said respondents
have engaged in the following acts, policies and practices, among
others:

(1) Respondent Washington Crab Association, respondent mem-
bers, officers and trustees of said respondent Washington Crab Asso-
ciation, and respondents Richard E. Rydman, Guy Spooner, Donald
Stedman and Lief M. Anderson, individually, and as officers and
trustees of said respondent association, have engaged in various coer-
cive and unfair acts, policies, and practices in the conduct of the busi-
ness of selling, shipping, and marketing crabs and crab products,
including threats of reprisals, intimidation and physical violence
against buyers and sellers, other than respondents, of crabs or crab
products and against employees of such other buyers and sellers
of crabs or crab products, in order to prevent the purchase or sale
of crabs or crab products by, to or between such other dealers in crabs
or crab products;

(2) Respondent Washington Crab Association, respondent mem-
bers, officers and trustees of said respondent Washington Crab Asso-
ciation, and respondents Richard E. Rydman, Ernest H. Hanson, Dick
Strong, and Lief M. Anderson, individually, and as officers and
trustees of said association, have engaged in coercive and unfair acts,
policies and practices in procuring, or attempting to procure, the
membership in said Washington Crab Association of various indi-
viduals engaged in fishing for crabs, including threats of reprisals,
intimidation, and physical violence against such individuals engaged
in fishing for crabs.

Par. 8. The control of the crab fishing fleet, through respondent
Washington Crab Association, by respondent officers and trustees of
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said respondent Washington Crab Association, and respondents, Rich-
ard E. Rydman, Ernest H. Hanson, Floyd Furfiord, Donald Stedman,
Guy Spooner, Lief M. Anderson, Dick Strong, Fritz Bold, G. F.
Damon, Charles Fisher and Gilbert Krigbaum, individually, arising
from the charter, by-laws and “membership agreements” of said
respondent Washington Crab Association, together with the owner-
ship or control, by substantially the same respondents, of Washington
Crab Producers, Inc., creates in the respondents an actual or potential |
power and ability to monopolize, or to attempt to monopolize, the
fishing for, processing, selling, shipping and marketing of crabs caught
in the coastal waters of the States of Washington and Oregon and
in the adjacent ocean, or crab products processed from such crabs,
in commerce, as “commerce” is defined in the Federal Trade Com-
mission Act.

Par. 9. The capacity and tendency of the conspiracy, acts, policies
and practices of the respondents as alleged in Paragraphs Seven and
Eight, have been, are, or may be to unlawfully restrict, restrain, hinder,
and destroy competition in fishing for, processing, shipping, selling
and marketing of crabs or crab products in commerce as “commerce”
is defined in the Federal Trade Commission Act, within the intent.
and meaning of Section 5 of said Act.

Par. 10. The conspiracy, policies, acts and practices of respondents,
as hereinbefore set forth, are to the prejudice and injury of the public,
and constitute unfair acts and practices and unfair methods of com-
petition within the intent and meaning of Section 5 of the Federal
Trade Commission Act.

Mr. John J. MceNally, Mr. Hugh Helm, Mr. Rufus E. Wilson. Mr.
George W. Elliott and Mr. Dennis McFeely for the Commission.

Helsell, Paul, Fettermon, Todd & Hokanson by Mr. William A.
Helsell, Mr, Richard S. White and Mr. Donald Dahlgren of Seattle,
Wash., for respondents.

Intrisar Decistox By Lorexy H. LavenriN, Hearing ExadiNer ?
MAY 13, 1963
In General—T he Issues

The complaint in this proceeding charges the corporate respondent

* Washington Crab Association (hereinafter usually referred to as the
Association) and the named individual respondent members, offi-
cers and directors with violations of the Federal Trade Commission

1 Respondent Leif M. Anderson spelled incorrectly in the complaint as Lief M. Anderson.
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Act by conspiring to engage in, and engaging in, unfair and unlawful
acts, policies, and practices, including threats of reprisals, intimida-
tion, and physical violence against other parties, the result of which
is alleged to be conducive or actually to hinder, restrict, or destroy com-
petition in the fishing, processing, shipping, selling, and marketing of
crabs and crab products in commerce, as “commerce” is defined in the
Federal Trade Commission Act. This proceeding is brought in the
nature of a representative or class suit, following well-established
precedent. The officers and other directors of the corporate respondent,
Washington Crab Association, have been properly made respondents,
both individually and in their official capacities, and as representa-
tives of the entire numerous membership of said Association. See
Chamber of Commerce of Minneapolis, et al. v. FTC (C.C.A. 8,19286),
13 F. 2d 673, 684. The complaint substantially follows long-accepted
form in the Commission’s proceedings and upon its face states ample
cause for exercise of the Commission’s jurisdiction.

By their answer, respondents, although admitting certain allega-
tions of the complaint pertaining to the organization of the corporate
respondent and the existence of the membership in, and oflicial char-
acter of each of the individually named respondents in respondent:
corporation, deny the allegations of the complaint relative to the
respondents’ alleged unlawful acts and practices and the alleged
effects thereof and deny that there is any public interest in the
proceeding.

By way of afirmative defense, respondents plead that “The Wash-
ington Crab Association is a fishermen’s cooperative organization,
operating under the provisions of the Fishermen's Cooperative Mar-
keting Act,” 15 U.S.C.A. §§ 521 and 522. It is further pleaded that
such Aect entrusts exclusive jurisdiction to the Secretary of the In-
terior “to determine whether any such association monopolizes or
restrains trade in interstate or foreign commerce™; and that “The
Department of the Interior has heretofore considered the same prac-
tices and acts herein complained of and determined that there is no
evidence of any monopolistic practices unduly enhancing the price
of crabs.”

Respondents plead another defense in their answer in the nature
of an objection to the Commission’s jurisdiction over the subject mat-
ter,made by way of demurrer or motion to the complaint, that respond-
ent corporation and its members “are immune from civil proceedings
based on the antitrust laws in the absence of any allegation or con-
tention that respondents have entered into transactions with persons
or organizations not accorded immunity under the Fishermen's
Cooperative Marketing Act.”
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In the course of this initial decision, each of the foregoing defenses
is appropriately disposed of, and it is found and determined that
counsel supporting the complaint have sustained the burden of proof
incumbent upon them ? since they have presented sufficient probative
and substantial evidence to establish that the respondents in tle
material respects alleged in the complaint have violated the Federal
Trade Commission Act, and, therefore, an fnpplopnme order to cease
and desist. is herewith 1ssued

History of the Litigation

The Commission issued its complaint herein on April 7, 1960. Re-
spondents were duly served and filed their joint answer on May 5,
1960. Collaterally therewith they also filed three motions: (1) for
continuance of the hearing, (2) for change of place of hearing, and
(8) for dismissal of the complaint. On May 16, counsel supportlng the
complaint filed answer to said motions. On May 19, the hearing ex-
aminer assigned to this proceeding canceled the hearing scheduled in
the complaint for June 20, 1960, without a definite resetting and
also issued his order denying the motion to dismiss.

Nothing further appears of record until after December 22, 1960,
when the undersigned hearing examiner was substituted for his pxed-
ecessor to hear and determine the case. On February 17, 1961, a
prehearing conference was held at Seattle, Washington, where a num-
ber of procedural matters were agreed upon and hearings were set for
dates in May 1961, in Aberdeen, Washington, and Astoria, Oregon.
On and between May 15 and 25, 1961, some eight days of hearings were
held in such places, at the end of which the trial was recessed indef-
initely because of the sudden illness of one of counsel supporting the
complaint and the inability of his associate counsel to then proceed.
Thereafter further hearings to complete the trial were ordered for
October 1961 in several cities in the Pacific Northwest. Prior to the time
so set, however, on September 15, 1961, William A. Helsell, then sole
counsel actively representing the respondents and familiar with the
case, filed his motion for continuance because of his unforeseen recall
to extended active duty on October 1, 1961, in the T.S. Naval Air
Reserve due to the national emergency then existing. (He returned
from such duty to his law practice some ten months later and again
became active in this litigation.) This motion for continuance was not
opposed insofar as a reasonable time was concerned, and on September

2 Administrative Procedure Act, See. 7(¢) (5 TU.S.C.A. §1006(c)); Federal Trade
Commission Rules of Practice for Adjudicative Proceedings, §4.12(a).
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19, such October hearings were therefore canceled to be reset at some
satisfactory later date.

Ultimately other members of the firm representing respondents
were able to prepare for further hearings, and fourteen hearings were
duly noticed and thereafter held in Aberdeen and Astoria on and
between May 1 and 238, 1962. During this period, counsel supporting
the complaint rested their case-in-chief on May 16, subject to the
submission of certain stipulations, which in due course were filed
herein. Respondents then moved for a dismissal of the complaint,
which was extensively argued by counsel for the parties on May 16,
at the conclusion of which the examiner elected to defer ruling thereon
until the closing of the case for the reception of evidence as provided in
what was then § 3.8(e) of the Commission’s Rules of Practice for Ad-
judicative Proceedings, April 1960, as amended September 29, 1960.°

Respondents then presented evidence on their behalf from May 17
through May 23, 1962, on which latter date the examiner recessed the
case, with leave to the respective parties, to present any further evi-
dence they might desire by stipulation and deposition. The time for
this, for good cause shown, was extended to November 15, 1962. Certain
stipulations pertaining to testimony and economic facts were filed, and
respondents, in accordance with said leave and under the Commisslon’s
Rules pertaining thereto, also took and filed the deposition of one
James A. Crutchfield, who was also fully cross-examined.

On November 28, 1962, all parties having rested, the examiner
closed the record for the taking of evidence, and within the time
authorized, the parties on January 9 and 11,1963, filed their respective
proposed findings of fact, conclusions of law and order, together with
extensive incorporated or accompanying briefs. Advance draft copies
of such briefs having been furnished the examiner, oral arguments of
counsel were heard in Seattle on January 7, 1963, and as no further
briefs before the examiner were then requested by counsel, the proceed-
ing was thereipon submitted for initial decision.

General Findings of Fact

" The record is replete with numerous motions, objections, arguments
and rulings, but appropriate references are hereinafter made only
to such of those matters which are material to a comprehensive dis-
cussion of the entire proceeding. The parties have been accorded, and
fully exercised, their respective rights to examine and to cross-examine

3 This rule is now embodied in § 4.6(e) of the Commission’s Rules of Practice, Procedures
and Organization, June 1962.
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the witnesses, to present documentary evidence and to make proper
record of their respective positions and reservations on all disputed
matters of evidence or procedure.

All proposed findings of fact, conclusions of law and orders sub-
mitted by the parties which are not incorporated herein, either ver-
batim or in substance and effect, are hereby rejected ; and any pending
offers of evidence, motions or objections made during the course of
the proceedings not heretofore expressly granted, denied, or overruled
are hereby denied or overruled.

The hearing examiner has given full, careful and impartial con-
sideration to all the testimony, taking into consideration his observa-
tion of the appearance, conduct and demeanor of each of the witnesses
who appeared before him. All documents, physical exhibits, stipula-
tions of fact and the deposition as well as those facts alleged in the
complaint which are admitted in the answer also have been duly
considered. And all statements, arguments, proposals and briefs of
counsel have been closely studied in the light of all the evidence. Upon
the whole record, the hearing examiner finds generally that counsel
supporting the complaint have fully sustained the burden of proof
incumbent upon them, and have established by a preponderance of the
reliable, probative and substantial evidence and the fair and reason-
able inferences drawn therefrom, sufficient of the material allegations
of the complaint to establish the findings hereinafter made, which
findings, together with the conclusions of law applicable thereto, fully
warrant the order herewith issued. He further finds generally that the
evidence submitted by respondents is insuflicient to establish any valid
defense to such material violations of law charged in the complaint
as are established by the evidence. More specifically, upon considera-
tion of the whole record, the hearing examiner makes the following
specific findings of fact:

SPECIFIC FINDINGS OF FACT
Most Factual Questions in Dispute

The record in this case consists of 3,135 pages, approximately one-
third of which is devoted to objections, motions, arguments, state-
ments, and rulings. The case was very ably and vigorously tried by
the respective counsel, and numerous points of difference were strongly
debated at length during the hearings, as well as in the many excellent
briefs filed throughout this litigation, and during the eloquent oral
arguments made on respondents’ Motion to Dismiss and on the final

submission of the case.

B56—438—T70 5
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Most of the material factual questions in serious dispute herein
depend upon the weight and credibility to be accorded to the several
witnesses who sharply contradict those testifying for the opposition
as to many, if not all, of the important occurrences. In short, this
initial decision is based in large part upon a determination of the
weight and credibility of contradictory testimony. Hence, partic-
ularly close and attentive care and consideration have been given by
the examiner to the disputed matters and to the prejudices, interest,
bias and other ascertainable characteristics of each witness bearing
upon his credibility. In addition to the questions and answers shown
in the transcript, the examiner must also consider those intangible
matters pertaining to each witness, which cannot be translated into the
cold record, that which Judge Learned Hand has so aptly described
as “the evidence that words do not preserve.” NLRB v. James Thomp-
son & Co. (C.A. 2,1953), 208 F. 2d 743, 746.

Most of the witnesses were fishermen, some of whom were members
of the Washington Crab Association, while others were persons who
had either failed or refused to join the Association in the first place,
or after a brief membership had resigned therefrom. All of the wit-
nesses during the case-in-chief appeared under subpoena, most of
them evidently reluctant to testify. Counsel supporting the complaint,
therefore, had considerable trouble in developing the facts they deemed
essential to establish their case. In the light of the serious difficulties
which arose among crab fishermen after the Association was planned
and organized, the reluctance of such nonmember witnesses is quite
understandable, particularly inasmuch as they lived in small villages,
and were long-time neighbors and fellow fishermen of various and
numerous association members who were exceedingly disgruntled and
unhappy over the failure of other crab fishermen in their respective
areas to join the Association and go along with its program. One
fisherman’s wife also testified under subpoena. She and the others
who gave testimony against respondents faced the dismal prospect
of an unpleasant and fearful future. The reluctance of those respond-
ents who were subpoenaed and testified as adverse witnesses during
the presentation of the case-in-chief is also well understood since they
were the ones charged and on trial, and as laymen, were very cautious
in answering any questions which might unfortunately involve them
and their Association adversely. With few notable exceptions the
fishermen witnesses, whether members of the Association or not, were
far from being entirely fair and unbiased in their testimony. Neigh-
borhood feuds and partisanships do not generate entirely objective
viewpoints in the participants.
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In addition to the evidence given by these two antagonistic classes
of fishermen witnesses, there was also presented during the case-in-
chief, the material testimony of a number of the owners or representa-
tives of several firms or corporations who were in the business of
buying and processing crabs and other aquatic products. Some of
these who also lived in the same villages as did various members
of respondent Association were also quite evidently cautious and un-
willing to freely testify concerning certain incidents in which they
were involved. Most of them also had their business success at stake
and were most unhappy about the disturbance to the status quo ante
which the Association had caused. Such witnesses for the most part
also were definitely resistant to inquiries made by respondents’ counsel
which invaded what such processors deemed to be their private affairs.

There were also certain witnesses who testified as to economic facts
or on other matters. They were fair and reasonable men who presented
unquestioned public data or gave such general evidence or expert
opinions as were elicited from them, and their testimony by and large
is unchallenged and found worthy of belief.

The testimony pro and con respective to the various incidents is too
extensive to be referred to in complete detail although some of the
threats and other acts of respondents are set forth herein. On all of
these occasions, members of respondent Association greatly outnum-
bered those whom they opposed and threats were indulged in by
respondents.

Organization of the dssociation

During the years prior to the organization of Washington Crab
Association, the price of crabs varied, and it is indicated that the
fishermen were naturally unhappy when the price was lowered by the
processors. Prior to 1959 it had been as high as 20 cents per pound and
as low as 8 cents per pound at the Washington docks. In 1958 a large
group of these dissatisfied crab fishermen from the Westport, Wash-
ington, area under the active leadership of respondent Robert Rydman
decided to organize, consulted counsel locally, and after a very active
and aggressive membership campaign finally incorporated the re-
spondent Association in the early spring of 1938 Shortly thereafter
the members of the Association by official action fixed the price of raw
rab delivered to the processors by market orders which ranged from
12 to 16 cents per pound throughout the 1958-1959 crabbing season.
Some of the processors either refused to sign such market orders in
the early history of the Association, or after signing failed ov refused
to buy crab from the Association members. This followed a meeting in
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Olympia, Washington, of some buyers and processors. A general tie-up
of the Westport crab fishing fleet occurred in May 1959, and the
Association fishermen, in their own parlance, “sat on the beach.” This
resulted first in the purchase of members’ crabs by the Association
which it had processed in a Westport cannery owned by one Kaakinen.
Then followed shortly the purchase of such cannery by some fifty of
the Association’s membership, including most of its officers and di-
rectors, who on May 12, 1959, for that purpose had organized a co-
operative, the Washington Crab Producers, Inc. (usually hereinafter
referred to as the Crab Producers). Still later, during November and
December 1960, certain actions were taken to merge the two corpora-
tions, at least insofar as providing that all members of the Association
became or could become shareholders in the Crab Producers.

After substantial investments in new equipment and other perma-
nent plant improvements had been made, the cannery began production
cn May 18, 1959. Thereafter most of the series of events with which
this case is concerned occurred, although a few of them had preceded
and immediately followed the organization of the Association.

The Association invited other crab fishermen to join and in 1959 a
number from the Blaine area in northern Washington, about 250 miles
from Westport, became members. The Association in 1960 further
broadened its membership by a further campaign to include crab
fishermen in the Columbia River area, both on the Washington and
Oregon sides of the river. There was strong resistance to Association
membership in this area by many fishermen who refused to join and
trouble ensued. Meanwhile, all those members in the Willapa Bay area
in Washington who had joined in the heginning had resigned and
trouble also had occurred there.

Article VI of the Articles of Association (CX 1) provides that the
Association shall be managed by its Board of Trustees, consisting of
eleven members. From this Board membership, the following officers
are elected under the provisions of Article VII thereotf: a president,
vice president, and secretary-treasurer. At the time the complaint was
filed, the eleven members of the Board were the individual respondents
who were named in the complaint and who answered herein: namely,
Richard E. Rydman, Ernest H. Hanson, Floyd Furfiord, Donald Sted-
man, Guy Spooner, Leif M. Anderson, Dick Strong, Fritz Bold, G. F.
Damon, Charles Fisher, and Gilbert Krighaum. All of them reside in

Westport, Washington, except Bold and Damon who, respectively,

reside in Aberdeen and Bay Center, Washington.
At that time, respondents Furfiord, Stedman and Spooner were, re-
spectively, president, secretary-treasurer, and vice-president of the
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Association. There have been various changes in the composition of the
board and its officers since the time of its organization. Respondent
Rydman was president and respondent Hanson was vice-president at
the corporate beginning. Furfiord had succeeded Rydman, as president
after Washington Crab Producers was organized. Later and subsequent
to the filing of the complaint, respondent Leif Anderson succeeded
Furfiord as president. Throughout all of this time, however, Stedman
continued to be secretary-treasurer. The corporate minutes are not
entirely clear as to just who succeeded whom at various times on the
Board of Trustees, but it is unnecessary to detail such changes in this
representative suit, wherein the then existing officers were duly named,
served, and answered and all members and successor trustees and of-
ficers have been included as respondents.

Rydman’s Domination

The theoretical control of the Association’s business policies and
practices are vested by its Articles of Association in its Board of
Trustees, and through such Board, executive power is vested in its
three officers, the president, vice-president, and secretary-treasurer,
subject to the Board’s over-all direction. The actual control of all cor-
porate activities, however, is and always has been vested in the re-
spondent, Richard E. Rydman. It is clearly evident throughout the
entire record that he always has been the strong and dominating
personality among the Association’s membership. This was mani-
fested prior to incorporation. It was Rydman who had the breadth of
vision to conceive the vast benefits that would accrue if the crab
fishermen were organized as a cooperative. It was Rydman who as the
leader disseminated this idea and directed the efforts of this large
group of unhappy and disorganized crab fishermen to achieve cor-
porate status and thereby great economic power. It was Rydman who
became the Association’s first president, which position he retained
until after the Crab Producers had been incorporated. It was Rydman
who concelved the plan of the Association’s purchase of the Kaakinen
crab cannery in Westport. It was Rydman who then conceived the
Washington Crab Producers, Inc., and became its manager, mean-
while retaining his position as a director of the Association. It was
Rydman who directly controlled the chief executive of the Association
by the election of respondent Leif M. Anderson, the captain of Ryd-
man'’s fishing boat, the “John Antler,” as president of the Association.
It was Rydman who authorized and directed every mass movement
of the Association’s membership against any nonconforming member
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or nonmember fisherman. It was Rydman to whom all other members
turned for instruction and advice on every matter concerning the As-
sociation’s business. It was Rydman who organized the trip to the
Tokeland docks to prevent the unloading of crab from Dick Willis®
boat. It was Rydman who refused to let the Association’s members
fish for processors who had not signed the Association’s market orders.
It was Rydman who directed the rotation of boats and even refused
to permit the members to fish for those processors who had signed
market orders, to whom said members were then currently obligated
for boat and equipment loans. It was Rydman who verbally whip-
lashed Maurice Myers and Donald Stedman when they desired to
deal with Jack Caston of Whiz Fish Company against Rydman’s
wishes. In short, Rydman was the driving and guiding force in all
of the Association’s activities.

There is no question that there never would have been an Associa-
tion or a Crab Producers had it not been for Rydman’s genius for
organization, which must be admired. He was innately smart and
a born leader of men, although for reasons not clearly appearing of
record, he was usually unwilling to discuss matters with others unless
there was present with him the powerful backing phalanx of his
reliable lieutenants, such as respondents Anderson, Krigbaum, Hanson,
and Fisher. In connection with all of the transactions swhich are here-
inafter narrated in some detail, which counsel are pleased to refer to as
incidents, Rydman was either present as the Association’s leading
actor or was directing the activities of other members from his West-
port office.

The record indicates that Rydman was well advised, no doubt by
competent counsel, that neither he nor other members of the Asso-
ciation should do physical violence to other persons. The examiner is
sure that none of the several fine and ethical counsel who have repre-
sented respondents would ever have advised Rydman or any other
Association member to threaten or coerce others or to do any of the
other things out of which this case arises. And during and in connection
with the various so-called incidents, it is undisputed that no violence
occurred to the persons of others, although many personal threats were
made and much damage was threatened on several occasions and was
actually done on one occasion to the property of others.

But the ruthless keynote of respondents’ conspiracy and the plan of
action to effectuate it as envisioned, planned and directed by respond-
ent Rydman is well epitomized in the credible testimony of a Chinook
fisherman, Lee Timmens, Jr., who attended a meeting at Warrenton,
Oregon, on January 5, 1960, whereat Rydman and other respondents
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presented a plan in which all the crab fishermen on both sides of the
Columbia River would be compelled to join the Association. Timmens
testified that there was discussion by Rydman as to how the activities
and aims of the Association could be carried out, and that Rydman

* * * stated that they weren’t allowed to picket or use force but a show of force
by a group of men on the dock would do a lot to persuade other fishermen.
(R. 962.)

This testimony was never contradicted by Rydman or others at
the meeting, although Rydman and some other officers and directors
of the Association testified generally to the effect that Rydman never
advised that any illegal methods should be used in getting Association
members or in carrying out any of its activities.

Although Rydman conceived and directed the execution of every
act of the conspiracy in compelling nonmember fishermen by intim-
idating threats and show of force to cease fishing for or unloading
and selling crabs, and likewise brought the crab producers to heel, it
is not found that the other respondents participating in any of such
conduct were the unwilling followers of Rydman’s leadership. The
evidence is to the contrary. While some respondents at rare times may
have evinced a qualm of conscience, as Stedman and Myers in wanting
to deal with Caston which Rydman opposed, in general and particu-
larly in the major incidents hereinafter discussed, the Association
members were enthusiastically vigorous in their efforts to force mem-
bership on unwilling fishermen and to deprive the processors of
any crabs until they succumbed to respondents’ pressure. They were
always flexing the muscles of their new-found power, not an unusual
reaction of those who have previously felt that they were the under-
dog. These respondents seem to relish most thoroughly the new
mastery of the crab fishing industry they believe has become theirs.
Even the filing of the Commission’s complaint in April 1960 failed
to dampen their ardor or stop their unlawful acts as demonstrated
by the destruction of Willis’ gear off Willapa Bay in December 1960,
hereinafter discussed.

The Dungeness Crab Fishing Industry

The testimony in this case concerns the so-called Dungeness crabs.
These are a species of crab which are caught in the coastal waters and
along the shores of the Pacific Ocean from the Bay of Alaska down
to San Francisco Bay in California. When caught, they are called
“fresh” or “green” crabs. Those that are caught in the ocean differ
somewhat from those caught in the bays and inlets, in that the latter
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are usually smaller, have less meat, and their shells are usually sanded,
dirty, and less clean than those that come from the ocean. Crabs caught
in the ocean are frequently referred to by the fishing trade as “outside
crabs” and those caught in the bays and inlets as “inside crabs.”
Commercial fishermen in the Washington-Oregon areas who follow
this particular occupation have boats of varying sizes, all of which
are propelled by power engines. Each boat is in charge of a captain or
“skipper” who is usually the owner of the boat, but he may be one
employed on shares of the “catch” by an owner who himself is usually
a crab processor. On the larger boats, where an extra crew of one man
or more is required, such crewmen are called “boat pullers.” They
ghare with the skipper or owner in an agreed portion of the value of
the “catch™ as compensation for their services. .
These commercial fishing boats in the said areas are also equipped
with power winches, which are used to bring up the lines attached
to the crab pots. These pots are lowered to the bottom of the sea, or
bay, as the case may be. Ocean crab are caught off the Washington
shore at varying distances some several miles from shore where the
Pacific Shelf ranges from about 10 or 11 fathoms to 29 or 30 fathoms
deep ; that is, the crabs are found about 60 to 180 feet below the surface
of the ocean. The crab pots are heavy, strongly built containers which
are in the nature of traps. They are usually baited with fresh razor
clam meat, which bait attracts the crabs which are able to enter the
pot to obtain such food, but are unable to leave it. When each of these
pots is cast into the ocean by the boat’s crew, the upper end of the
line is attached to a buoy which floats, from which floating buoy the

- fishermen upon returning to the scene after a reasonable passage of

time can find their pots, and cause them to be surfaced by means of
the motorized winch and the “catch” is then unloaded into the boat.
The pots are then rebaited and reset on the bottom in the same manner.
Some of the boats are equipped with large vats or “live tanks” into
which seawater is more or less frequently pumped and in which the
crabs may be kept alive for several days. During the periods when
there has been no sale of the crabs for various reasons, the fishermen
at the docks “pump on crabs”; that is, they keep supplying new sea
water to the “live tank™ so that the crabs may live until there is a
market for them. Of course not all crabs survive this process until a
market becomes available. The ideal market for the fisherman is to
have an able and willing buyer for the catch at about the time the boat
is docked.

The number of crab pots used by the industry varies with the size
of the boat or the fishermen’s financial ability to buy such pots or his
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physical ability and that of the boat pullers to handle them at sea.
Some of the larger boats put out in the ocean many strings which total
hundreds of pots and may extend for several miles. The pots are not
connected but are strung along some distance apart to avoid their
becoming tangled. After periodic visits to the pots, the green or fresh
crabs are taken to the docks to be sold and delivered by the pound to
the cannery on a whole weight basis, that is, shell and all. In earlier
times, such crab sales were based on the dozen in