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any sale of respondents’ products to any such buyer for his
own account.

2. Paying or contracting for the payment of anything of
value to or for the benefit of any customer of respondents as
compensation or in consideration for any services or facilities
furnished by or through such customer, in connection with
the offering for sale, sale or distribution of any of respond-
ents’ products, unless such payment or consideration is made
available on proportionally equal terms to all other customers
competing in the distribution of such products with the
favored customer.

1t is further ordered, That, with the exception of findings numbered
105 through 110 which have not been reviewed, the initial decision,
as modified, be, and it hereby is, adopted as the decision of the
Commission.

It is further ordered, That respondents Tillie Lewis Foods, Inc.
(formerly Flotill Products, Inc.), Mrs. Meyer L. Lewis, Albert S.
Heiser and Arthur H. Heiser shall, within sixty (60) days after serv-
ice upon them of this order, file with the Commission a report, in
writing, setting forth in detail the manner and form in which they
have complied with the order to cease and desist set forth herein.

Commissioner Elman’s views are set forth in a separate opinion.
Commissioner MacIntyre dissented in part. Commissioner Reilly did
not participate for the reason he did not hear oral argument.

Ix tHE MATTER OF

ALFONSO GIOIA & SONS, INC.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SECS. 2(Q), 2 (d),
AND 2(e) OF THE CLAYTON ACT

Docleet 7790, Complaint Feb. 25, 1960—Decision, June 30, 1964

Consent order requiring a macaroni manufacturer in Rochester, N.Y., to cease dis-
criminating in price by such practices as giving to some customers substantial
discounts on certain of its products and free goods, but not to other customers
competing with them, in violation of Sec. 2(a) of the Clayton Act; making
payments for advertising or other services furnished in connection with the
sale of its products to some customers but not to their competitors, thus
violating Sec. 2(d) ; and furnishing demonstrators to certain customers while
not furnishing proportionally equal services to all other competing pur-
chasers, in violation of Sec. 2(e).

318-121—70——T4
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Decision 65 ¥.T.C.
Orper ReEOPENING PROCEEDING
FEBRUARY 8, 1962

The Commission having issued on October 21, 1960 [57 F.T.C. 964],
its decision adopting as its own the initial decision of the hear-
ing examiner in this matter accepting an agreement containing a con-
sent order to cease and desist theretofore executed by respondent and
counsel] in support of the complaint ; and

The Commission, upon petition of respondent, having determined
that the public interest requires that its aforesaid decision of October
21, 1960, be vacated and set.aside, thereby reinstating the initial deci-
sion of the hearing examiner; and

The Commission being of the opinion that by reason of the filing of
its aforesaid petition, respondent has waived notice and opportunity
for hearing thereon:

It is ordered, That this proceeding be, and it hereby is, reopened.

1t is further ordered, That the Commission’s decision of October 21,
1960, adopting as its own the initial decision of the hearing examiner
be, and it hereby is, vacated and set aside.

1t is further ordered, That the date on which the initial decision of
the hearing examiner, as reinstated by the order herein, would other-
wise become the decision of the Commission be, and it hereby is, ex-
tended until further order of the Commission.

Dxcistox oF THE CoararssioN aNp Orper 1o Fiue ReporT OF
COMPLIANCE

The Commission, for reason of the public interest cited in its order
of February 8, 1962, having by said order reopened this proceeding;
having thereby vacated and set aside its decision of October 21, 1960
[57 F.T.C. 964}, which had adopted as its own the initial decision of
the hearing examiner in this matter, and having thereby reinstated
said initial decision; and also having thereby further ordered that
the date on which the initial decision of the hearing examiner, as so
reinstated, would otherwise become the decision of the Commission be
estended until further order of the Commission; and

That matter now coming on to be heard by the Commission, sua
sponte, and it appearing to the Commission that it would be in the
public interest now to adopt as the Commission’s own decision the
initial decision of the hearing examiner, which initial decision accepted
an agreement containing a consent order to cease and desist theretofore
executed by respondent and counsel in support of the complaint; now,
therefore,
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1t is ordered, That the initial decision of the hearing examiner be,
and it hereby is, adopted as the decision of the Commission.

It is further ordered, That respondent shall, within sixty (60) days
after service upon it of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which it
hias complied with the order to cease and desist.

Ix tHE MATTER OF

EKCO PRODUCTS COMPANY

ORDER, OPINIONS, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 7 OF
THE CLAYTON ACT ‘

Docket 8122. Complaint, Sept. 26, 1960—Decision, June 30, 1964

Order requiring the nation’s largest producer of baking pans for commercial and
industrial use, also a large producer of commercial meat-handling equipment,
tinware and cutlery, with plants in many states and Canada and which, in
the ten years 1950 to 1959, inclusive, had more than doubled the size of its
operations largely as a result of acquiring the assets and stock of some two
dozen operating concerns, to divest itself of assets acquired as a result of
its acquisition in 1954 of the McClintock Manufacturing Co.—a relatively
small concern which had a monopoly in the production of commerecial meat-
handling equipment—including (1) trade names and secrets, patents, cus-
tomer lists, inventories, supply and requirements contracts, tools, patterns,
ete., used in the manufacture or sale of commercial meat-handling equipment ;
(2) all other assets peculiar to such manufacture and sale but excepting
assets not peculiar thereto; and (3) all other assets necessary to reconstitute
McClintock as a going concern and effective competitor; and for one year
to furnish such technical and marketing assistance as might be requested by
McClintock ; and for 20 years to refrain from acquiring stock or assets of any
corporation manufacturing or selling commercial meat-handling equipment
without prior approval of the Commission.

COMPLAINT

The Federal Trade Commission, having reason to believe that the
party respondent named in the caption hereof, and hereinafter more
particularly designated and described, has violated and is now violat-
ing the provisions of Section 7 of the Clayton Act (U.S.C., Title 15,
Sec. 18) as amended and approved December 29, 1950, hereby issues its
complaint, pursuant to Section 11 of the aforesaid Act (U.S.C. Title
15, Sec. 21) charging as follows: ‘

Paraararu 1. Respondent, Ekco Products Company (hereinafter
referred to as “respondent”) is a corporation organized and existing
under the laws of the State of Delaware, with its office and principal
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place of business located at 1949 North Cicero Avenue, Chicago,
Illinois.

Respondent was originally established in 1888 and was subsequently
incorporated in Illinois on October 6,1903, as Edward Katzinger Com-
pany. The name Ekco Products Company was adopted in June 1944.
The state of incorporation of respondent was changed from Illinois to
Delaware and the assets and business of Ekco Products Company, an
Tllinois corporation, were merged into a new Delaware corporation of
the same name effective as of April 29, 1960.

Par. 2. The McClintock Manufacturing Company (hereinafter
referred to as “McClintock”) was, prior to June 30, 1954, a corporation
organized and existing under the laws of the State of California, with
its office and principal place of business located at 2700 Eastern
Avenue, Los Angeles, California.

Par. 3. The Blackman Stamping & Manufacturing Company (here-
inafter referred to as “Blackman™) is a corporation organized and
existing under the laws of the State of California, with its office and
principal place of business located at 2780 East 87th Street, Los
Angeles, California. ‘

Par 4. Respondent, directly and through various wholly owned
subsidiary corporations, is engaged in the manufacture and sale of
commercial food and meat-handling equipment and containers, kitchen
tools and tinware, cutlery, commercial baking pans, ice cream scoops
and paddles, woodenware, pressure cookers, stainless steel cooking
utensils and flatware, aluminum-ware, enamelware, clothes dryers,
bathroom hardware and accessories, sliding door hardware, and steel
lockers and cabinets.

Respondent is the largest producer in the United States of baking
pans for commercial and industrial use. Respondent is also one of the
largest, if not the largest, producers in the United States of kitchen
tools, tinware and cutlery, and is a leading and substantial producer in
many of its other product fields.

Since its acquisition of McClintock in June 1954, respondent has
been the largest and most dominant manufacturer and seller in the
United States of commercial meat-handling equipment. (The term
“commercial meat-handling equipment,” as hereinafter used in this
complaint, refers to aluminum platters, pans, and lugs (deep pans)
and metal racks and carts for said platters, pans and Iugs, which equip-
ment is used by food supermarkets, chain grocery stores, butchers, meat
markets, smaller grocery stores and others in handling, storing and
transporting meat.) Also, since the McClintock acquisition, respond-
ent has been a major producer, seller and lessor of rubber greens used



EKCO PRODUCTS CO. 1165
1163 Complaint

for decorative purposes in meat markets and meat departments of
other food establishments.

Respondent markets its products under the following trade names:
Ekco, A. & J., Miracle, Flint, Ovenex, Sta-Brite, Tru-Spot, Katzinger,
Ekcoware, Ekco Line, Minute Mop, Diamond, Shore Craft, Geneva
Forge, Pakkawood, Mary Ann, Bocaroy, Autoyre, McClintock, Best,
Kennatrack, Scottie and Worley.

The manufacturing operations of respondent are conducted through
its main plant in Chicago, Illinois, and through three operating divi-
sions: Ekeco Massillon Division, with a plant at Massillon, Ohio; Sta-
Brite Division, with a plant at Byesville, Ohio ; and McClintock Manu-
facturing Co. Division, with a plant at Whittier, California. In addi-
tlon, many of the products sold by respondent are manufactured by
respondent or its subsidiaries at plants at the following locations:

Geneva, New York Elkhart, Indiana
Lock Mills, Maine Pico, California
Canton, Ohio Holyoke, Massachusetts

Respondent engages in considerable manufacturing and marketing
abroad of many household and commercial products similar to those
produced and sold in the United States. Said foreign business is con-
ducted through wholly owned or controlled subsidiaries located in
Canada, England, Germany, Netherlands and Mexico.

In addition to the foregoing operations, respondent through wholly
owned subsidiaries engages in glazing, coating, washing and condi-
tioning of bakery pans for commercial bakeries through plants located
at Chicago, Illinois; San Francisco and Los Angeles, California;
Kansas City, Missouri; Seattle, Washington ; Minneapolis, Minnesota ;
Dallas, Texas; New Orleans, Louisiana ; Columbus, Ohio ; Pittsburgh,
Pennsylvania; Fairlawn, New Jersey; Baltimore, Maryland; Char-
lotte, North Carolina; Miami, Florida; Chattanooga, Tennessee; and
in Canada at Toronto, Ontario and Vancouver, British Columbia.

Par. 5. Respondent, directly and through various wholly owned or
controlled subsidiaries, sells its products and services to some 10,000
customers throughout the United States. Its principal sales divisions
are: The Housewares Division, which handles its household lines of
kitchen tools and utensils, cutlery and related items; the Bakery Divi-
sion, which sells its commercial and institutional bakery pans, equip-
ment and accessories; and another division, which markets building
hardware and commercial meat handling equipment and accessories.

Respondent’s houseware products are distributed nationally
through jobbers, chain grocery stores, food supermarkets, department,
stores, mail -order and premium specialty houses, hardware stores and
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other retail establishments. Sales of commercial bakery pans, equip-
ment and accessories are made directly to commercial and institutional
bakeries as well as through bakery supply jobbers throughout the
country. Commercial meat handling equipment, rubber greens and
other meat market accessories, are sold by respondent throughout the
United States directly to food supermarkets and chain grocery stores,
and are also distributed through butcher and meat market supply
jobbers.

Respondent sells the products and services described in Paragraphs
Four and Five herein to purchasers thereof located in various States
of the United States and in the District of Columbia. In the course
and conduct of its business of producing and selling said products and
services, respondent is engaged in commerce, as “‘commerce” is defined
in the Clayton Act, as amended.

Par. 6. During the ten year period between 1950 and 1959 inclusive,
respondent has more than doubled the size of its operations. A com-
parison of selected financial data of respondent and its domestic and
foreign subsidiaries for the period 1950 and 1959 shows the following:

Percent of

1960 1969 increase

Net sales_ o ceooeooeeoo $36, 759, 142 873, 593, 729 100. 2
Net income before taxes____________ 5, 889, 581 11, 371, 296 93. 1
Total assets. .o oo 27, 605, 190 63, 395, 251 129. 6
Net worth_ . . 19, 193, 105 43, 714, 050 127. 8

During the period between 1950 and 1959 respondent’s substantial
increase in size and growth and the diversification of its operations and
product lines have been accelerated and achieved in large measure as
a result of acquiring the assets and stock of numerous operating con-
cerns. The acquisitions made during this period include the following :

Month and year ' Company Product

January 1951 ... .. .. Lusto Company, Ine................. Copper cleaners.
November 1951 -.- Minute Mop Company........ S Cellulose sponge mops.
May 1952....... --- Republic Stamping & Enameling Co Enameled kitchen utensils.
Qctober 1953.. . Bocaroy Manufacturing Corp.- Disappearing clothes lines.

Do _ Continental Gem Company.. Tea strainers.
February 1954 . Autoyre Manuifacturing Co. .. Bathroom accessories.
June 1954. .. - MecClintock Manufacturing Company..... Commercial meat-handling equip-

. ment and rubber greens.
July 1954 oo ieeeanaae Adams Plasties Co., Inc. oo ommminanaas Compressed wood and plastic cut-
lery and kitchen tool handles.
September 1954. ... ... Olson Panglaz Coooooooi i Silicone coating of commercial bak-
ing pans.
April 1955 - e Houseware-Plasties Division of Kilgore, Plastic housewares.
ne.
August 1955, - oo ocemnn- Shore Machine Corp...ccocoacveacanns Ice cream scoops and paddles.
August 1956 (sold Ruby Lighting Company.... Fluorescent lighting fixtures.
February, 1959). : . .

September 1956. .. __..... Kennatrack Corporation. . __............. Sliding door hardware and frames.

DOcaiceen - Plastee% Division of P. R. Mallory Plas- Plastic bathroom accessories.

tics, Inc.

Do . Ekeo-Alcoa Containers (50% interest)..... Aluminum foil and foil containers.

September 1956 (sold in Consolé?ated Can Company (80% in- Cans, containers and packaging.
1958). terest).

January 1957 ... ... Metaloid COmMPany oo oo Kitchen stove and table mats, step

stools and serving carts.
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Month and year Company Product
Febriary 1957. ... ... Worley & Co. .. ... Steel lockers and shelving. .
July 1957 Emro Manufacturing Company......__._. Beverage can piercers and wire bot -

tle cap openers.
Commercial Meat Handling Equipment Commercial meat-handling
Line of Blackman Stamping & Manufac-  equipment.
turing Company.

May 1958

September 1959_.___.____. Berkeley Industries, INCooeee oo oeeeeen. Shoe, hat and tie racks, garment
. hangers and store display items.
December1959.._..__._ ... J. C. Davis Rolling Pin Company........ Rolling pins and kitchen boards.
January 1960 ... __.__ Engineered Nylon Products Company.... Nylon parts used in housewares
and builders’ hardware.
February 1960...._____._. Washington Steel Products, Inc........... Cabinet and door hardware and

kitchen cabinet attachments.

In addition to the foregoing acquisitions, respondent between 1927
and 1950 expanded and diversified its operations by the acquisition of
at least eight other companies that were engaged in the manufacture
and sale of household kitchen utensils and tools, cutlery, table flatware,
wooden handles for cutlery and kitchen tools, aluminumware, house-
ware specialty items, and grade rolled and stamped flatware.

Par. 7. Prior to June 30, 1954, McClintock was engaged in the busi-
ness of manufacturing commercial meat-handling equipment which
was sold to food supermarkets, chain grocery stores, and to distributors
and jobbers who resold said equipment to butchers, grocery stores,
meat markets and other meat handlers. It also produced and sold or
leased rubber greens, which are used for decorative purposes in meat
markets and meat departments of other food establishments.

McClintock owned and operated a large manufacturing plant at
Los Angeles, California, which was fully equipped with machinery.
tools, dies and other facilities for producing a complete line of com-
mercial meat-handling equipment. (As used in this complaint, “a com-
DPlete line” of commercial meat-handling equipment means that the
manufacturer or seller produces or sells all of the various sizes of
aluminum platters, pans, lugs (deep pans) and metal racks and carts:
that are generally used by food supermarkets, chain grocery stores
and others in handling meat.)

Prior to its acquisition by respondent, McClintock was the largest
producer and seller of aluminum meat-handling platters, pans and
lugs in the United States. It was also the only manufacturer and mar-
keter of a complete line of said products on a national basis. It was a
growing and profitable concern and was recognized as the leading and
dominant factor in the production and sale of commercial meat-
handling equipment in the United States. In 1953, the last complete
vear of operations prior to its acquisition, McClintock’s total sales and
rentals were $1,496,999 of which $696,879 represented sales of com-
mercial meat-handling equipment. On May 31, 1954, one month before
the acquisition, the total assets of McClintock were $716,359.
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McClintock sold and distributed commercial meat-handling equip-
ment and meat-market accessories to purchasers thereof located in
various States of the United States and in the District of Columbia. In
the course and conduct of its business, McClintock was engaged in
commerce, as “commerce” is defined in the Clayton Act, as amended.

Par. 8. On or about June 80, 1954, respondent acquired McClintock
as a going concern, including all of its assets, patent rights, trademarks,
trade name, business and goodwill. The acquisition was accomplished
by respondent purchasing from various stockholders all of the out-
standing capital stock (48,080 shares) of McClintock for $782,982.90.

Subsequently on November 30, 1954, McClintock was dissolved and
all of its assets were distributed and merged into respondent. Since
this date the business of McClintock, except its rubber greens rental
business, has been operated as a division of respondent. In December
1954, respondent formed a new subsidiary, McClintock Products Com-
pany, which operates the rubber greens business formerly conducted
by MecClintock.

Par. 9. While respondent neither made nor sold any products directly
competitive with commercial meat-handling equipment before the
acquisition of McClintock, respondent, by virtue of said acquisition,
has expanded, diversified and implemented the line of products it
manufactures and sells to, and through, food supermarkets and chain
grocery stores. These establishments constitute one of the largest, if
not the largest, class of customers for commercial meat-handling
equipment in the country. Before the acquisition of McClintock,
respondent was one of the leading suppliers of professional-quality
Inives and other butcher’s cutlery to supermarkets and grocery chains.
Respondent also, before said acquisition, sold substantial quantities of
cutlery, kitchen tools and utensils and similar products through super-
markets and grocery chains. Therefore, as a result of the acquisition
of McClintock, respondent, with its previously established supplier
relationship with supermarkets and chain grocery stores, is in a domi-
nant and commanding position to increase further the monopolistic
position which McClintock held in the commercial meat-handling
equipment field, before it was acquired by respondent.

Par. 10. Prior to May 9, 1958, a part of the manufacturing opera-
tions of Blackman were devoted to the production of a complete line
of commercial meat-handling equipment, which was sold for use by
food supermarkets, chain grocery stores, butchers, smaller grocery
stores, meat markets and other meat handlers. Blackman’s production
of commercial meat-handling equipment was sold and distributed
throughout the United States through a national sales agent, Gleason
Sales, Inc., Los Angeles, California, which sold said equipment di-
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rectly to users such as food supermarkets and grocery chains, as well
as to distributors, market equipment dealers and butcher supply
houses.

Blackman purchased the necessary tools, dies and machinery and
began producing and selling commercia] meat-handling equipment
sometime in 1955. In due course Blackman began manufacturing said
equipment in all of the various sizes generally used by food super-
markets, chain grocery stores, butchers, and other meat handlers, and,
at the time of the acquisition of this phase of its business by respond-
ent, Blackman was the only manufacturer, other than respondent,
who was producing a complete line of said equipment and offering it
for sale throughout the United States.

During the period from 1955 when it entered the field, until May 9,
1958, Blackman’s production and sale of commercial meat-handling
equipment grew considerably, and Blackman had become a substantial
competitor of the McClintock Division of respondent. Blackman’s
commercial meat-handling equipment was sold and distributed under
the name “Dura-Loy”, which had become well know and accepted in
the trade at the time of the acquisition.

In 1956, the first year in which Blackman produced commercial
meat-handling equipment, its annual sales of said equipment were ap-
proximately $113,000, with said sales amounting to about $100,000
in 1957 and approximately $96,000 for the five month period Jan-
nary 1, through May 31, 1958. Blackman’s operations in the commercial
meat-handling equipment business were profitable in each of the
vears 1956 and 1957, as well as during the last five months of its opera-
tions in 1958.

The commercial meat-handling equipment produced by Blackman
was sold and distributed to purchasers thereof located in various
States of the United States and in the District of Columbia. In the
course and conduct of its business of producing and selling said equip-
ment, Blackman was engaged in commerce, as “commerce” is defined
in the Clayton Act, as amended.

Par. 11. On or about May 9, 1958, respondent acquired the business
and manufacturing operations of Blackman devoted to the production
of commercial meat handling equipment, including tools and dies, in-
ventories of raw materials and finished goods, patents and customer
lists, plus an agreement by Blackman not to engage in any way in the
manufacture and sale of commercial meat-handling equipment for
five years. The acquisition was accomplished through execution of
a purchase and sales agreement under which the aforementioned assets
and properties of Blackman were purchased by respondent for a cash
consideration of $142,335.52.
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Following the acquisition from Blackman, respondent completely
removed from the United States domestic market the commercial
meat-handling equipment operations that were acquired from
Blackman.

Par. 12. Since its acquisition of McClintock, respondent has en-
gaged in certain acts and practices and conduct designed to insulate
itself from competition and to perpetuate its monopolistic position as
the largest, most dominant producer and seller of commercial meat-
handling equipment in the United States. One of the most significant
of such acts was the acquisition from Blackman of its expanding
commercial meat-handling equipment business. Another such act
vas respondent’s unsuccessful attempt to acquire the commercial meat-
handling equipment business of another producer, which came into
the market about the time respondents acquired McClintock, and which
is now the sole competitor that competes with respondent on a national
basis in selling commercial meat-handling equipment.

The only national competitor of respondent in the commercial meat-
handling equipment business at the present time is a small producer
which entered the market on a limited basis shortly after respondent
acquired MeClintock. It began by producing, and has continued to pro-
duce, only the two sizes of aluminum meat platters, in addition to
metal carts and racks, that are most frequently used by food super-
markets, chain grocery stores, butchers and other meat handlers.

Following its acquisition of McClintock, respondent increased prices
on all of the various sizes of aluminum meat platters, pans, lugs,
racks and carts in its line, except that respondent did not increase
prices on its two sizes of aluminum meat platters that were competi-
tive with the two sizes of said platters produced and sold by its sole
national competitor. Respondent’s prices on these two items until
recently have remained the same as its competitor’s prices.

Through the utilization of a system of freight equalization, re-
spondent, with its plant in Whittier, California, has eliminated any
geographical competitive advantage which its only national com-
petitor had, by virtue of having a plant located mnearer to the
Eastern, Southern and Midwestern markets for commercial meat-
handling equipment in the United States. This has been achieved by
respondent absorbing freight, to the extent necessary, to equalize its
delivered prices, in all parts of the United States with the delivered
prices on the two sizes of aluminum platters produced and sold by its
enly national competitor.

Since on or about April 1, 1960, respondent has further intensified
its activities and has engaged in certain price cutting which may sub-
stantially reduce the competitive effectiveness of, or ultimately elimi-
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nate, its only national competitor in the commercial meat handling
equipment business. Commencing on or about April 1, 1960, respond-
ent discontinued selling at the same prices as its only national com-
petitor, and began selling at substantially reduced prices, its two sizes
of aluminum meat-handling platters that are competitive with the two
sizes of said platters produced and =old by its only national com-
petitor. Said price cutting action by respondent constitutes a serious
threat to the continued existence of respondent’s only national com-
petitor, who found it necessary, on account of increased costs, to an-
nounce a price increase on its two sizes of aluminum meat-handling
platters about the time when respondent effectuated the aforemen-
tioned price reduction.

Par. 13. At the time of its acquisition, the only competitors of
McClintock in the production and sale of commercial meat-handling
equipment were small local manufacturing concerns, none of which
were producing a complete line of said equipment, and many of which
were producing said products only as a side line, or on a special order
basis. The sales made by these small producers were primarily on a
local basis and the share of the market represented by such sales was
inconsequential.

On the other hand, when it was acquired by respondent, MeClintock
occupied a-dominating and monopolistic position in the production
and sale of commercial meat-handling equipment in the United States.
Inasmuch as there were no other producers competing with McClin-
tock in manufacturing and selling a complete line of said equipment
on a national or regional basis, McClintock’s sales, at the time it was
acquired, constituted the national market for commercial meat-
handling equipment.

In 1957, the total sales of commercial meat-handling equipment by
the three producers which marketed said equipment on a national
basis amounted to about $1,278,159. The total sales of said equipment
that year by the McClintock Division of respondent represented
$1,064,169, or an 83.3 per cent share of the national market. Black-
man’s sales of commercial meat-handling equipment in 1957 were
$99,990, representing 7.8 per cent of the national market. On this
basis, therefore, respondent’s share of the national market was in-
creased to 91.1 per cent, following its acquisition of the commercial
meat-handling equipment business of Blackman in May 1958.

Par. 14, Respondent has violated Section T of the Clayton Act, as
amended, in that the acquisition of the stock, assets, and business of
McClintock, as well as the acquisition of the commercial meat-han-
dling equipment, assets and business of Blackman, as deseribed in
Paragraphs Eight and Eleven hereof, may have the effect of sub-
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stantially lessening competition or tending to create a monopoly in
the production and sale of commercial meat-handling equipment in
the United States, or in various parts thereof.

More specifically, the aforesaid effects include the actual or potential
lessening of competition or a tendency to create a monoply in the fol-
lowing ways, among others:

(a) Actual and potential competition generally in the production
and sale of commercial meat-handling equipment has been or may be
substantially lessened.

(b) McClintock and Blackman have been permanently eliminated
as independent competitive factors in the production and sale of com-
mercial meat-handling equipment.

(¢) The only national competitor of respondent, as well as any po-
tential future competitors, in the commercial meat-handling equip-
ment field have been or may be foreclosed from competing with re-
spondent because of any one, or more, or all of the following factors:

1. Respondent’s financial and economic strength ;

2. Respondent’s power and ability to control prices, terms and con-
ditions of sale on commercial meat-handling equipment, particularly
through the use of pricing practices that have the effect of lessening,
restricting, restraining or eliminating competition ;

3. Respondent’s dominant and monopolistic position as the only
manufacturer and seller of a “complete line” of commercial meat-
handling equipment; and

4. Respondent’s demonstrated ability to eliminate competition by
acquiring or buying out competing producers and sellers of conunercial
meat-handling equipment.

(d) Actual and potential competition between distributors and job-
bers of commercial meat-handling equipment has been, or may be, sub-
stantially lessened or eliminated;

(e) By reason of the aforesaid acquisitions, respondent has acquired
and been placed in a dominant and monopolistic position in the pro-
duction and sale of commercial meat-handling equipment in the United
States;

(f) By reason of the aforesaid acquisitions, respondent is the only
producer and seller in the United States of certain types and sizes of
commercial meat-handling equipment;

(g) By reason of the aforesaid acquisitions, competition has been
eliminated between McClintock and Blackman in the production and
sale of commercial meat-handling equipment :

(h) New entrants into the business of producing and selling com-
mercial meat-handling equipment have been, or may be, discouraged or
inhibited because of the dominant and monopolistic position, financial
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resources and economic power of respondent and because of the sub-
stantial costs involved in establishing manufacturing facilities and
in breaking into and gaining a share of the commercial meat-handling
equipment market;

(i) By reason of the aforesald acquisitions, concentration gen-
erally in the commercial meat-handling equipment business has been
greatly increased; one of respondent’s two national competitors in
the field has been eliminated; and respondent’s capital resources,
operating facilities and economic power generally have been sub-
stantially increased; and

(j) By reason of the aforesaid acquisitions, respondent has acquired
the manufacturing facilities, the market position and the dominant
ability to monopolize or tend to monopolize the market for commercial
meat-handling equipment in the United States and various parts
thereof. ,

Par. 15. The aforesaid acquisitions, acts and practices of respondent,
as hereinbefore alleged and set forth, constitute violations of Section
7 of the Clayton Act (U.S.C. Title 15, Sec. 18) as amended and ap-
proved December 29, 1950.

Mr. William J. Boyd, Jr., and Mr. Peter Jeffrey supporting the
complaint.

Mayer, Friedlich, Spiess, Tierney, Brown & Platt, Chicago, I1l. by
Mr. Leo F. Tierney, Mr. Bryson P. Burnham and Mr. Robert W. Pat-
terson of Chicago, I11. for respondent.

Ixtrian DrcrsioN By Lorex H. LaveariN, HearING EXAMINER
Nature of the Proceeding—The Issues

In this case it is alleged in the complaint, and denied in the answer,
that respondent corporation, Ekco Products Company (hereinafter for
brevity referred to either as Ekco or as respondent), has violated § 7 of
the Clayton Act, as amended, and approved December 29, 1950, 15
U.S.C.A. §18.* The two acquisitions made by respondent, which are
alleged to constitute such violation, are (1) its conglomerate acquisi-
tion in 1954 of the McClintock Manufacturing Company (hereinafter
for brevity referred to as McClintock), which had been theretofore en-
gaged, among other things, in the manufacture, sale and distribution

1The innuendo of the complaint also properly refers to its issuance pursuant to § 11
of the Clayton Act, as amended (15 U.S.C.A. § 21) which is the procedural section of
said act. Since no procedural questions under said section have been raised herein, it will
not be further referred to in this initial decision. Many questions relating to evidence and
procedure under the Administrative Procedure Act, however, have been raised by counsel
and determined by numerous rulings and orders in the course of this litigation.
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of commercial meat-handling equipment, which is the line of com-
merce involved ; and (2) its subsequent horizontal acquisition of those
particular assets of Blackman Stamping & Manufacturing Company
(hereinafter for brevity referred to as Blackman), which it had used
in its competition with respondent in the same type of business for
more than two years prior to the time respondent purchased such
assets on May 9, 1958.

Under the pleadings, and as the case was actually tried, the only
basic issue in substantial dispute is whether the facts establish with
reasonable probability that the said acquisitions by respondent in
such line of commerce, and its activities in such business, constitute a
violation or violations of said § 7, as amended.? There is no essential
dispute (1) as to the status, character and extent of the business of the
three respective corporate organizations involved in the two mergers;
(2) that such corporations are, or at material times have been, engaged
in interstate commerce; (3) as to what constitutes the relevant geo-
graphic market or (4) the line of commerce involved; and (5) that
respondent did effect the said two acquisitions.

Counsel supporting the complaint insist, in substance, that the evi-
dence establishes that respondent corporation in its totality is far
larger and more financially powerful than any of its competitors in the
line of commerce involved herein; that the aforesaid acquisitions, as
well as the various acts of respondent allegedly related thereto, which
are hereinafter referred to briefly, were and are unlawfully predatory
in character and have the effect of substantially lessening competi-
tion or tending to create a monopoly as prohibited by said §7, as
amended ; and, therefore, such evidence justifies and requires the Is-
suance of an extremely broad and harsh order of divestiture of McClin-
tock by Ekeo, although such order is not demanded of the Blackman
assets since the same are now nonexistent for purposes of such an
order.

2 The material language of said section which is contained in its first paragraph is as
follows : “That no corporation engaged in commerce shall acquire, directly or indirectly,
the whole or any part of the stock * * * and no corporation subject to the jurisdiction
of the Federal Trade Commission shall acquire the whole or any part of the assets of
another corporation engaged also in commerce, where in any line of commerce in any
section of the country, the effect of such acquisition may be substantially to lessen competi-
tion, or to tend to create a monopoly.”

The following language in the third paragraph of said section is not material to the
issues of the proceeding, but is relevant to any possible implication or inference that the
numerous other acquisitions and over-all corporate structure of respondent not charged
in the complaint as violations of § 7 are unlawful: ‘* * * [Nothing] contained in this
section [shall] prevent a corporation engaged in commerce from causing the formation
of subsidiary corporations for the actual carrying on of their immediate lawful business,
or the natural and legitimate branches or extensions thereof, or from owning and holding
all or a part of the stock of such subsidiary corporations, when the effect of such forma-
tion is not to substantially lessen competition.”
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Respondent, however, in denying the charges contends, in sub-
stance, that each of its two questioned acquisitions has been lawfully
made and that the evidence fails to show either that it has established a
monopoly or that there is any reasonable probability there will be
any such alleged unlawful monopolistic effect in the future. Among
other matters presented in support of its position, respondent argues
that the evidence establishes that there is and can be no tendency
toward monopoly in this type of business because the line of commerce
is of such a nature that entry into it is comparatively easy; that none
of the products in this line of commerce require any large investment
for the necessary presses, dies and tools for their manufacture; and
that there were already, and still are, substantial competitors actually
engaged to some extent in the business, and that there are many others
who presently have the potentiality of engaging competitively at any
time in this line of commerce. It further asserts that relative to its
acquisition of the Blackman assets, any order of divestiture would be
moot (asto which contention counsel supporting the complaint have
tacitly conceded) ; that its prior acquisition of McClintock made no
change in the competitive market then existing, and there is no evidence
of any unlawful acts on its part subsequent thereto upon which divesti-
ture of McClintock can be lawfully premised. It further contends that
in any event certain portions of the order of divestiture as to McClin-
tock proposed by counsel supporting the complaint are without author-
ity of lav. ,

In this initial decision, on the whole record, it is found and deter-
mined that counsel supporting the complaint, having the burden of
proof,® have failed to establish by substantial evidence any legal basis
for divestiture under § 7 of the Clayton Act, and the complaint herein
is therefore dismissed. But, as hereinafter set forth, the alleged acts of
respondent after its acquisition of McClintock in 1954 may be such as
to warrant a proceeding under Section 5 of the Federal Trade Com-
mission Act, as well as under the Clayton Act, as amended by the
Robinson-Patman Act. Without expressing any opinion, however,
either as to the administrative advisability of such a proceeding or as
to the merits of any facts which might therein be adjudicatively pre-
sented, this dismissal of the present complaint, by its very nature, is
without prejudice to any such further proceeding as the Commission in
its wisdom may deem is required.

8 Section 7(c) of the Administrative Procedure Act (15 U.S.C.A. 1006(c)), and the

Commission’s Rules of Practice for Adjudicative Proceedings, formerly § 3.12, and now
§4.12(a).
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' History of the Litigation

The Commission issued its complaint herein on September 26, 1960,
and 1t was thereafter duly served upon respondent. When the com-
plaint issued, the undersigned hearing examiner was appointed to
take the testimony, receive evidence and perform all other duties
authorized by law. On November 2, 1960, respondent moved for an
extension of time to plead, and also requested that if a motion were
filed by it, a date should be set for oral argument thereon. On Novem-
ber 3, 1960, respondent was granted to December 5, 1960, to plead.

Respondent, within the time granted therefor, filed its motion to
strike those considerable portions of the complaint which related to
the acquisition of McClintock, together with a motion for extended
time to answer the remaining portions of the complaint. These motions
were opposed by an answer filed December 14, 1960, by counsel sup-
porting the complaint and thereafter, on January 19, 1961, the ex-
aminer heard oral arguments on the motion to strile. On March 9, 1961,
after due consideration, the examiner denied respondent’s said motion
to strike and thereupon set April 1, 1961, as the time for filing answer
to the complaint in its entirety as administratively approved and issued
by the Commission.

Respondent, on March 20, 1961, filed a request for leave to file an
interlocutory appeal from this order and also requested the Commis-
sion for a corresponding extension of time to answer. Counsel support-
ing the complaint then filed their answer brief before the Commission,
and respondent filed a reply brief thereto. On April 10, 1961, the Com-
mission denied the respondent’s request for an interlocutory appeal
on the ground that respondent had made no showing that the Com-
mission in issuing its complaint had erred in its administrative deci-
sion that it had reason to believe respondent’s acquisition of McClin-
tock Manufacturing Company violated § 7 of the Clayton Act, and on
the further grounds that the appeal was premature and not one to be
granted under the Commission’s Rules of Practice.

On April 11, 1961, respondent promptly filed its answer to the
complaint,.

The presentation of the Commission’s case in chief required some
23 days of trial on and between August 7, 1961, and September 18,

- 1962. Hearings were held in the cities of Washington, D.C., Chicago,

Illinois, Detroit, Michigan, and Los Angeles and San Francisco,
California. A number of objections, motions and other matters were
presented and determined by the examiner during the course of those
hearings. Specific and detailed references to most such matters are
unnecessary to be recited herein, but reference is made herein to certain
matters that bear materially upon this decision.
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After 15 hearings had been held in four of the said cities, on Novem-
ber 28, 1961, counsel supporting the complaint requested the Com-
mission for permission to file their interlocutory appeal, raising ques-
tions as to various rulings made by the examiner during the hearings
rejecting certain proffered evidence and, in the alternative, praying
that the Commission either amend the complaint, or direct its amend-
ment, in numerous substantial and specific particulars which would
have injected additional issues into the complaint by expanding the
lines of commerce, thereby broadening the other issues on which
the case had theretofore been partially and extensively tried. In practi-
cal effect, it would have necessitated a retrial from the beginning or due
process of law would have been denied to respondent. Respondent
filed a reply to the said request for permission to appeal and, on Janu-
ary 24, 1962, the Commission denied such request for interlocutory
appeal as unjustified under its Rules of Practice and also denied coun-
sels’ alternative request for numerous amendments to the complaint,
apparently confirming its earlier administrative determination as to
the nature and breadth of the charges it desired to have tried in this
proceeding.

These rejected amendments, if allowed, would have extensively
broadened the alleged lines of commerce by including commercial bak-
ing pans and rubber greens. The latter are artificial vegetables used to
decorate meat displays to the retail trade. Neither of these types of
products had been alleged in the complaint to constitute any part
of the line of commerce set forth therein and, in fact, are entirely
irrelevant thereto as is hereinafter found.

At the last hearing of evidence on September 18, 1962, the case in
chief was rested. Respondent then rested its defense without presenting
any evidence, conditioned only upon the examiner’s deferred rulings
on certain offers of evidence made late in the trial by counsel support-
ing the complaint. Such offers in due course were rejected by an order
issued December 10, 1962, whereby respondent’s rest became absolute
(R. 2866-2873), and by the said order the examiner therefore also
formally closed the case for the reception of evidence.

During said last hearing on September 18, 1962, counsel supporting
the complaint, pricr to resting the case-in-chief, moved that the
hearing examiner take official notice of the Commission’s “Report
on Corporate Mergers and Acquisitions, May 1955,” which respondent
opposed only insofar as it would tend to establish specific facts in
issue. The examiner, by a comprehensive written order dated December
6, 1962, granted said motion in part and denied it in part, in substance
agreeing to take official notice of said report as background evidence,
but refusing to officially notice such certain requested particular por-

213-121—70—75
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tions thereof as proof of any specific facts in actual contest in this
proceeding.

Pursuant to leave granted, counsel for the parties on January 25
and 28, 1963, filed their respective proposed findings and conclusions,
together with supporting briefs. Counsel supporting the complaint also
filed their proposed order of divestiture. Also, by further leave granted
on January 21, 1963, each of the parties thereafter filed their respec-
tive objections to the matters theretofore proposed by the other, the
“Answer” of counsel supporting the complaint being filed on February
25, 1963, and the “Objections” of respondent being filed on February
26, 1963. Counsel supporting the complaint meanwhile on January 25
had filed their “In Camera Schedules Supplementing Proposed Find-
ings of Fact™ etc., and upon February 26 respondent filed an “In
Camera Memorandum in Opposition to Certain Findings Proposed by
Counsel Supporting the Complaint”, together with a Reply brief.

Case Submitted Generally and Considered Upon the Whole Record

This case has been submitted generally for initial decision and
not upon an interlocutory motion to dismiss under § 4.6(e) of the Com-
mission’s Rules of Practice for Adjudicative Proceedings, and the evi-
dence has therefore been evaluated, weighed and considered and is
decided herein upon the merits with applicable legal principles.

The record herein consists of a transcript of evidence of 2873 pages
and some 400 documentary exhibits. Some 34 witnesses testified. Coun-
sel supporting the complaint has submitted 253 proposed findings,
while respondent has submitted 73. Many of these proposed findings,
based upon considerable evidence, now become immaterial to decision
in view of the very recent opinion of the Supreme Court in United
States v. The Philadelphia Nationel Bank, et al, decided June 17,
1963, not yet officially reported, but found set forth in full in BNA’s
Antitrust and Trade Regulation Report No. 101, June 18, 1963, pp.
X7 to X-29, inclusive. While this decision involved bank mergers, and
other provisions of law than § 7 were involved, in the course of the
opinion the court, after reviewing the legislative history of the 1950
amendments to § 7, and with reference to many pertinent court deci-
sions, including United States v. Brown Shoe Co. U.S. 370 U.S.
294, held (p. X-19) :

This intense Congressional concern with the trend toward concentration war-
rants dispensing, in certain cases, with elaborate proof of market structure, mar-
ket behavior, or probable anti-competitive effects. Specifically, we think that a
merger which produces a firm controlling an undue percentage share of the rele-

vant market, and results in a significant increase in the concentration of firms in
that market, is so inherently likely to lessen competition substantially that it must



EKCO PRODUCTS CO. 1179

1163 Initial Decision

be enjoined in the absence of evidence clearly showing that the merger is
not likely to have such anti-competitive effects. * * *

Such a test lightens the burden of proving illegality only with respect to mer-
gers whose size makes them inherently suspect in light of Congress’ design in
§ 7 to prevent undue concentration. * * *

The merger of appellees' will result in a single bank’s controlling at least
309 of the commercial banking business in the four-county Philadelphia metro-
politan area. Without attempting to specify the smallest market share which
would still be considered to threaten undue concentration, we are clear that
309, presents that threat. * * *

While this recent decision involves only a horizontal merger, the
opinion makes clear, as have earlier decisions, that all mergers are with-
in the contemplation of the 1950 amendments to § 7 and the above-
quoted principles undoubtedly apply to the case at bar which has been
moctly concerned with evidence purporting to show “market behavior™
and “probable anti-competitive effects.”

In the case at bar the proof establishes that, prior to its acquisition
by Ekeo in 1954, McClintock had approximately 98% of business done
on the national scale in the line of commerce involved herein (exclud-
ing a few companies doing business on a local or limited basis). Ekco’s
share, while shrinking somewhat during Blackman’s short boom and
Chesley’s near monopoly in the Detr01t distribution area, has again
reached a percentage of such national business substantially approxi-
mating what McClintock had when Ekco acquired it. While there are
some minor disputes, there is no doubt that McClintock, in its day,
held, and Ekco now holds the lion’s share of the total productlon and
sale of the products in question. Therefore, such substantlally uncon-
tradicted facts now appear to have established a prima facie case in
support of the complaint, except as the facts in evidence est‘lbheh
that by the very nature of the business there is no reasonable proba-
bility that a monopoly exists within the contemplation of §7, as
amended. Of course, counsel for both parties, as well as the examiner,
during the trail were unaware that such a broad rule would be laid
down in this recent bank decision and the case was tried and heard
without its benefit.

A decision covering all issues presented in detail is impossible to
prepare within the very limited time therefor which the Commission
has prescribed. But since very substantial parts of the record relate to
numerous events occurring subsequent to respondent’s acquisition of
MecClintock, with which a large part of the proposed findings of the
parties is concerned, such record and findings may be disregarded
herein without passing upon their merits. This is true not only because
they relate to post-acquisitioned activities of respondent unnecessa TV
to ultimate decision, but also because this is a conglomerate merger
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with special guide lines which are determinative of the case upon con-
sideration of certain basic facts relating to the fundamental nature of
the business which can more briefly be stated. The gist of this case lies
within the ambit of a few basic facts, that respondent has by far the
largest share of the market of the products involved but (1) it does
not make or control the source of the basic materials used in such
products’ manufacture, (2) the amount involved for necessary ma-
chinery and tools to manufacture these products is small; and (8) sales
organizations are readily at hand in numerous distributors of various
items to the meat market trade, all of which means easy access to the
markets and buyers.

Many of the proposals submitted by counsel supporting the com-
plaint are premised upon evidence which was rejected according to
basic principles of evidence. This decision must be made upon the
‘whole record and not upon rejected evidence. Therefore, to grant such
proposals by reconsidering and receiving rejected evidence would
necessarily require reopening and retrying substantially the entire
case in order to afford respondent due process of law, and unduly de-
lay the final determination of this proceeding. Such proposals, there-
fore, have been rejected. All other proposed findings of fact, together
with conclusions of law and orders, respectively submitted by the
parties, which are not incorporated herein, either verbatim or in sub-
stance and effect, are also hereby rejected ; and any pending offers of
evidence, motions, or objections made during the course of the pro-
ceedings, which have not heretofore been expressly granted, denied
or overruled, are hereby denied or overruled.

The hearing examiner has given full, careful and impartial con-
sideration to all testimony, taking into consideration his observaticn
of the appearance, conduct and demeanor of each of the witnesses
who appeared before him. All documents in evidence and stipulations
of fact, as well as those facts alleged in the complaint which are ad-
mitted in the answer, have been duly considered, and all statements,
arguments, proposals and briefs of counsel have been closely studied
in the light of all the evidence, The examiner has also carefully consid-
ered as a matter of judicial notice the Commission’s said Report of
May 1955, but only for background purposes in accordance with his
said ruling of December 10, 1962. He has, however, limited the findings
herein made to those which are deemed material and rejected those
which seem relevant to another type of proceeding or are unnecessary
to this decision.

Upon the whole record so considered, the hearing examiner finds
generally that counsel supporting the complaint have failed to main-
tain the burden of proof incumbent upon them, and have failed to
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establish by reliable, probative and substantial evidence, and the fair-
and reasonable inferences drawn therefrom, the material disputed.
issue herein, and therefore finds that the charges of the complaint
have not been sustained. More specifically, upon consideration of the-
whole record, the hearing examiner makes the following

FINDINGS OF FACT
The Corporations Involwed

Ekco Products Company, which for brevity is hereinafter referred
to either as “respondent” or “Ekco,” was originally established as a
business in 1888, On October 6, 1908, it became an Tllinois corporation
as “Edward Katzinger Company.” In June 1944, the corporate name
was shortened by substituting “Ekeo” for the personal name “Edward
Katzinger.” It is inferred that “Ekco” was coined from the initials of
the first and surnames of the founder as set forth in the previous cor-
porate title, and with the syllable “co” added in short for “Company.”
It is further inferred that this short, distinctive and catching trade
name of “Ekco” was also adopted not only to retain the flavor of the
original name but to hold substantial and long established good will.
In any event the word “Ekeo” had become so well known it was re-
tained when the corporation was reorganized as a Delaware corpora-
tion on April 29, 1960, as “Ekeco Products Company” and all of
respondent’s assets and business were merged into the new Delaware
corporation. Since becoming a Delaware corporation, respondent has
continued to maintain its office and principal place of business at 1949
North Cicero Street, Chicago, Illinois.

Counsel supporting the complaint seek to read into this reorgani-
zation of respondent as a Delaware corporation something sinister
relative to the alleged illegality of the two mergers involved in this
proceeding. None such appears, and such suggestion is rejected as
fantastic, unrealistic, and wholly contrary to the clearly proper and
legitimate corporate purposes of respondent in effecting such reorga-
nization under the laws of the State of Delaware.

McClintock Manufacturing Company, hereinafter which for brev-
ity is referred to as “McClintock,” was incorporated April 5, 1984,
and before its sale to “Ekco” on June 30, 1954, had been a corporation
organized and existing under the laws of the State of California, with
its office and principal place of business at 2700 South Eastern
Avenue, Los Angeles, California. A

The Blackman Stamping & Manufacturing Company, which for
brevity is hereinafter referred to as “Blackman,” is now and was at
the times material hereto, a corporation organized and existing under
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the laws of the State of California, with its office and principal place
of business at 2780 East 87th Street, Los Angeles, California.

Interstate Commerce—The Relevant Market

There is no dispute as to the fact that respondent is now and at all
times material hereto has been engaged in commerce, as “commerce”
is defined in the Clayton Act, as amended. In the course and conduct
of its business respondent has produced and sold, and continues to
produce and sell, its products and services to purchasers located in
the various states of the United States and in the District of Columbia.

It is also undisputed that at the time Ekco acquired all the stock
and assets of McClintock on June 80, 1954, McClintock was engaged,
and for many years prior thereto had been engaged, in the sale and

distribution of commercial meat-handling equipment and meat mar-

ket accessories in commerce, as “commerce” is defined in the Clayton
Act, as amended, its purchasers being located in the various states of
the United States and in the District of Columbia.

Further, it is undisputed that at the time Ekco by purchaee ac-
quired certain assets of Blackman on May 9, 1958, Blackman in the

course and conduct of its business of selling and distributing com-

mercial meat- handhng equipment was enaaged and for a perlod of
over two years prior thereto had been engaged in commerce, as “com-

merce” is defined in the Clayton Act, as amended, in the sale and dis-
tribution of such products to pmchflsers thereof located in various
states of the United States and in the District of Columbia. There is
no evidence, however, that Blackman in its other activities herein-
after more fully referred to, was so engaged in commerce.

It is substantially "lO'I‘eed by the parties and it is also found upon
the evidence that the relevant lines of products involved in this pro-
ceeding are sold on a national basis and the entire United States is
therefore the relevant market.

The Line of Commerce

The relevant line of commerce in this proceeding as substantially
alleged and referred to in Paragraphs Four, Seven, and Nine to
Eleven, inclusive, of the Complaint, and clearly established by the evi-
dence consists of two sub-lines:

(a) The manufacture and sale of anodized aluminum platters, pans
and lugs suitable for storing and transporting a variety of commercial
pr oducts within a factory, store or warehouse, the use of which insofar
as is relevant here consists of the storing and transporting of meats;
and
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(b) The manufacture and sale of metal racks, which are stationary,
and metal carts, which with wheels attached are movable racks, and
which are appropriately used in such premises in the storing and trans-
portation of meats.

These two sub-lines of products require different materials and
methods of manufacture. The basic material used in the manufacture
of the platters, pans and lugs is aluminum, which when anodized by
an electrolytic process makes a product the surface of which is hard
and impervious to organic acids deriving from raw meats and which
surface easily lends itself to cleaning, does not chip or shatter and
break and by reason of its durability has longtime life in spite of the
ordinarily hard usage it receives in meat handling. On the other hand,
racks and carts, which are used respectively to store or to transport
the platters, pans and lugs in which the meat is placed, are made of
sheet metal shelving held in place by metal tubing, plus wheels, of
course, in the case of carts. Aluminum is not the basic metal used in
the making of racks and carts.

These two lines are complimentary and used in conjunction tith
each other in the business of handling meats. Each on account of its
strength and durability only infrequently needs replacement and the
replacement market for such products is very small and the primary
and important sales are now made to those who are equipping newly
opened supermarkets as hereafter more fully set forth under the cap-
tion “Market for the Line of Commerce.”

In order that the distinction between the differently named contain-
ers above referred to may be clearly defined, platters are shallow, being
about three-fourths of an inch deep and pans are from one to three
inches deep, depending on size of the other dimensions, while lugs
are much deeper pans, such depths being dependent on the size of the
other dimensions and the specific use for which such lugs are intended.
In the trade, models of such products are described and referred to
by their length and breadth, Model 1024, for example, being 10 inches
wide by 24 incheslong.

The Commission by its order of January 24, 1962, had denied the at-
tempt of counsel supporting the complaint to inject into this case any
new line of commerce or to enlarge by amendment the above-described
line of commerce to include (1) rubber greens, which are artificial
vegetables used for decorative purposes in the display of meat to retail
trade, and (2) baking pans which are used for the baking of breads
and pastries. It is obvious that baking pans are entirely a different line
of commerce and that rubber greens have no direct connection with
platters, pans and lugs and their storage and transport, which matters
primarily have to do with the behind the scenes of “back room” opera-
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tions. It is inferred that even the carts, after wrapped meats have been
transported to and placed in self-service refrigerators, or other refrig-
erated display cases in the sales area of the store or market, are usually
promptly returned to the cutting room for further use there and not
left to impede the passage of clerks and retail customers through the
aisles of the retail selling areas.

Market for the Line of Commerce

For some time prior to the recent tremendous growth in popularity
of self-service retail meat operations, and as late as 1954 when Ekco
acquired MecClintock, the principal market for aluminum platters,
pans and lugs had been the service type of butcher shop usually found
in food stores and markets. In this earlier type of butcher shops the
meat was displayed in closed refrigerated cases attended by butchers
who dealt divectly with and served the customers by cutting or grind-
ing the meat as selected and ordered by the customers. This type of
store utilized aluminum platters and pans primarily for the showing
of uncut or unground meat products in the refrigerated display cases.
This required the manufacturer to provide a large variety of different
sizes of platters and pans to fit the various cuts of meat which were on
display as well as to fit them into the various sizes of display cases
then generally in use. Those stores, however, had comparatively little
“back room” meat cutting and consequently had at best but limited
need for Iugs, carts and racks.

Similar to many other businesses there have been significant changes
in the retail meat trade in recent years. Commencing in the middle
1950’s and continuing thereafter, there has been a steady and rapid
increase in the number of self-service type of supermarkets. Although
not all individual units of all grocery chains are supermarkets, the
evidence shows that the grocery chains and independents are rapidly
closing many of their non-supermarket stores and replacing them by
constructing new and larger stores in the same general trading areas
to conform with supermarket business needs and practices.

The increase in self-service supermarkets has resulted in a great
decline in demand for varied smaller sizes of platters and pans but in
an increased demand for carts, racks and lugs and for larger sizes
of platters and pans. Now generally, only a few of the larger dimension
platters and pans are used in the self-service type of meat operation.
Chain food stores usually standardized on one or two of the larger sizes
of platters and pans for use in their self-service retail meat operations
of all of the stores in the chain, but different chains have standardized
on different sizes.
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At the present time, the principal market for the meat-handling
products just described are new food supermarkets, both chain and
independent, where such products are used principally for the handling
and storing of meat in their “back room” meat cutting and packaging
operations and generally food supermarkets utilize self-service tech-
niques in their meat merchandising. In such self-service retail meat
operations, their meat handling products are generally utilized only
for the storage of the meat products and the movement thereof from
the “back room” to the refrigerated display cases, but ordinarily they
are not used in the display cases themselves.

A “complete line” of platters and pans to service food supermarkets
which now are the principal market for these products consists of not
more than seven sizes, and may be as few as four. Even Gleason and
Jayne, Blackman’s former salesmen, definitely hostile to respondent,
conceded in substance that a large line was not necessary and a few
large sizes of such products would be sufficient to meet the demands
of the trade.

Illustrative of the popularity of larger sizes, the seven largest di-
mension platters which Ekco’s McClintock Division has recently man-
ufactured, for example, constituted 81% of its total production of plat-
ters for the year 1960, and five of those largest sizes, from 10 to 12
inches wide by 24 to 30 inches long, constituted 74% of said total
production.

The cost of equipping the meat department in an average modern
self-service supermarket is approximately $20,000; of this amount only
‘about $400 is devoted to the purchase of platters, pans and lugs and
only approximately $500 to the purchase of carts and racks, a total
of or less than five per cent of the total cost of such department’s
entire meat-handling equipment. The total annual dollar value of this
line is but a very small part of the Gross National Product.

Since this comparatively small cost of equipping self-service retail
meat departments with platters, pans, lugs, carts and racks has not
been shown to have any effect upon the retail prices of meat and there
is no charge or proof in this proceeding that the public at large has
been injured, the principal theoretical injuries which upon this pro-
ceeding must be founded sub silentium appears to be those which might
probably occur to the supermarkets of the country. The evidence
concerning them in this case, without more, is fully indicative that
such corporate entities are well able to look out for their own interests
as to the selection and prices of the commodities involved herein.
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Nature and Extent of Respondent’s Business

In Paragraphs Four, Five and Six of the complaint, there are
rather extensive allegations relating to the nature and extent of re-
spondent’s business. Most of the material facts so alleged are re-
spectively admitted by paragraphs 4, 5, and 6 of the answer and,
insofar as such allegations are admitted or further confirmed or de-
veloped by the evidence, the examiner finds the following facts to be
true: '

Respondent, directly and through several operating divisions and
various wholly owned subsidiary corporations, is engaged in the manu-
facture and sale of a wide variety of articles among which are the
commercial food and meat-handling equipment, which is the line of
commerce involved herein as well as containers, kitchen tools and
tinware, cutlery, commercial baking pans, ice cream scoops and pad-
dles, woodenware, stainless steel cooking utensils and flatware, alumi-
num ware, bathroom hardware and accessories, sliding door hardware,
and steel lockers. Respondent, in addition to its main plant in Chicago,
Illinois, has several manufacturing plants about the country, includ-
ing one at Canton, Ohio, one at Whittier, California (the McClintock
Manufacturing Company Division Plant), and one at Pico Rivera,
California, which latter three plants were discussed and deseribed at
some length in the testimony. .

Since its acquisition of McClintock in June 1954, respondent through
its McClintock Division has been the largest manufacturer and seller
in the United States of commercial meat-handling equipment which
line it had never manufactured or sold before.

Since the McClintock acquisition, respondent has been a substan-
tially large producer, seller and lessor of rubber greens, although in
1960 it sold its lessor business and is no longer engaged in that activity.
Respondent, through wholly owned subsidiaries, also long prior to the
McClintock acquisition, has engaged and still engages in the manu-
facture of bakery pans for commercial bakeries through its plants
located in Chicago, Illinois, and a number of other cities throughout
the United States, as well as in the Dominion of Canada in the cities
of Toronto, Ontario, and Vancouver, British Columbia.

While respondent markets its various products under a number of
trade names, the only one which concerns the meat-handling equip-
ment material to this proceeding is “MecClintock,” although some
incidental reference has been made to other of its trade names for
different and unrelated products.

Respondent, directly and through its various subsidiaries, sells its
multifarious products and services to some 10,000 customers through-
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out the United States. Its principal sales divisions are: the housewares
division, which handles its household lines of kitchen tools and uten-
sils, cutlery and related items; the bakery division, which sells its
commercial and institutional bakery pans, equipment and accessories;
and a third division, with which this proceeding is concerned, which
markets building hardware and commercial meat-handling equipment
and accessories. Respondent also has a fourth or International Divi-
sion which is of no materiality in this proceeding.

Respondent’s commercial meat-handling equipment is sold by it
throughout the United States, to the far greater extent through inde-
pendent butcher and meat market supply distributors who in turn
either sell such equipment to jobbers or directly to the trade, although
in some cases respondent itself does sell directly to food supermarkets.

Respondent’s executives have frankly admitted that it is a progres-
sive and rapidly developing company with a large diversity of manu-
factured products which it sells throughout the country and abroad.
By reason of its mergers of various other companies in the period
1950 and 1960, respondent substantially doubled the size of its opera-
tions, its net sales of all its divers lines of products going up from
some $36,000,000 to over $73,000,000 between 1950 and 1959, with a
proportionate increase of its annual net income before taxes. And in
its value of total assets its net worth of some $19,000,000 in 1950 became
nearly $44,000,000 in 1959.

During the period of 1950 through 1960, Ekco acquired some 28
companies, each of which had been engaged in completely different
types and lines of equipment, most of which can be generally classified
under household articles, particularly kitchenware. During this period,
however, it sold or otherwise entirely disposed of some four of these
companies and ceased to manufacture and sell the principal products
formerly made by three more of its said merged companies. It also
disposed of all, or a substantial part of the stock or assets acquired
from four others. The McClintock acquisition of June 1954, and the
Blackman assets acquisition of May 1958, are the only ones among the
said total of 28 acquired companies that included any of the products
which constitute the relevant line of commerce in this proceeding.

Throughout their proposed findings and arguments, counsel sup-
porting the complaint have repeatedly referred to the size and financial
power of respondent corporation, comparing it to other considerably
smaller corporations engaged competitively with respondent in the
same line of commerce with which we are here concerned. Of course,
respondent’s size has been duly considered but, as hereinafter more
fully found, respondent has not used its corporate resources generally
to manufacture or promote the sales of its commercial meat-handling
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equipment, but has separately retained substantially the same basic
organization as MecClintock had at the time of its acquisition by
respondent, although it has increased the number of its distributors
for such products.

It is basic that size is not per se a violation of the antitrust laws. This
has long been the uniform line of holdings under the Sherman Act. See
US.v. US. Steel Corp., (1920) 251 U.S. 417, 445-448, 451; U.S. v.
International Harvester Co., (1927) 274 U.S. 693, 708-709, and U.S. v.
Swift & Co., (1932) 286 U.S. 106, 116. In International Harvester,
supra, p. 708, the court said, “The law, however, does not make the
mere size of a corporation, however impressive, or the existence of
unexerted power on its part, an offense when unaccompanied by unlaw-
ful conduct in the exercise of that power,” and in the Swift case, supra,
p- 116, the court says that a corporation’s size, if used to abuse power,
“is not to be ignored”.

In cases under § 7, the same viewpoint still obtains. See Reynolds
Metals Company v. F.7.0., (C.A.D.C. 1962) 309 F. 2d, 223, at p. 230,
which decision has ended that litigation insofar as it concerns the
determination of the illegality of Reynolds’ acquisition of Arrow
Brands, Incorporated. In that case the court held: “[We do not, nor
could we intimate, that the mere intrusion of ‘bigness’ into a com-
petitive economic community otherwise populated by commercial
‘pygmies’ will per se invoke the Clayton Act.” The court cites Brown
Shoe Co., supra, 370 U.S. pp. 828-829, in support of this holding.

The McClintock Acquisition in 1954

On June 30, 1954, respondent purchased all outstanding stock and
thereby all assets of McClintock for a total consideration of $782,-
982.80. After operating McClintock as a separate going corporation
for five months, respondent caused McClintock to be dissolved on
November 30, 1954, and all of its assets were then merged into respond-
ent. McClintock had been engaged in manufacturing various prod-
ucts. Among other assets Ekco acquired from McClintock those which
it had used in the manufacture and sale of commercial meat-handling
products were set aside and thereafter handled by respondent through
a separate division or subsidiary of respondent which was established
in December 1954, known as the McClintock Products Company, for
brevity hereinafter referred to as the McClintock Division.

McClintock had paid no dividends since 1950, and its available
cash position had declined until shortly prior to its acquisition by Ekco
in 1954. In order to provide necessary working capital, McClintock
borrowed $200,000 upon conditions imposed by its lender that it should
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maintain at all times net current assets of that amount and would pay
no dividends or other unusual expenses beyond current operating
expense without the consent of such lender. McClintock’s chief stock-
holders found that, since it was a Los Angeles concern and the bulk of
their business was in the Middle West and its freight costs to that
area were very substantial, its capital was probably inadequate to meet
any substantial competition in the Middle West. The large manufac-
turers of refrigerators were specially feared by McClintock as com-
petitors since they had freight advantages over McClintock, and while
they were not yet actively competitive, such manufacturers were
equipped with the necessary manufacturing machinery and sales orga-
nization to become active competitors. Also, McClintock’s officers also
knew that any one with presses and some money could easily duplicate
the dies which McClintock used in its anodized pans, platters and lugs
and be competitive within six months. While McClintock was at that
time the country’s largest producer of meat-handling equipment in
issue here, it is quite understandable why its stockholders were desirous
of selling the entire business. After a number of friendly conferences
with Ekco’s representatives, Ekco did buy the business, and some of
McClintock’s executives accepted positions with Ekeo, but at the time
of the hearings seven years or more later, some of them had either
retired or had become associated with other and entirely different
businesses.

Prior to its acquisition of McClintock, respondent had never
engaged in the manufacture and sale of the meat-handling products
involved herein or of any products comparable therewith or comple-
mentary thereto. Strenuous effort has been made by counsel support-
ing the complaint to show the relevancy of baking pans, in which
business respondent was a leading competitor. Such products are not.
of material consequence here, although prior to the merger respondent
and McClintock had both been competing in that particular field. The
case does not involve any alleged illegal merger in the baking pan busi-
ness and as already stated the Commission rejected the attempt to
amend the complaint to include such products within the line of com-
merce relevant hereto.

McClintock among its varied activities had also engaged in the
manufacture, sale and lease of rubber greens which as already stated
in substance are only for the purpose of attracting and beguiling the
retail buyer of meat and are in no way essential to or even related to.
the use of any of the articles in the relevant line of commerce. The
Commission also had rejected proposed amendments to the complaint
to include them in this proceeding. McClintock also did a considerable
amount of industrial job shep stamping on a customer basis, and, like:
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Fkeo, had been engaged in defense contract work for the United
States Government. '

For Ekco, its entry into this business of manufacturing and selling
anodized aluminum platters, pans and lugs, as well as racks and
carts, for the handling of meats, was an entirely new venture. It
had never before manufactured or sold any such articles or any articles
comparable thereto. As already stated, its acquisition of such business

“of McClintock in 1954, therefore, was a conglomerate acquisition and,

insofar as its activity in this line of business is concerned (other than
its subsequent acquisition of Blackman in 1958, which was a horizontal

“acquisition, and hereinafter fully discussed), this case must be con-

sidered in the light of the decisions which govern conglomerate
mergers. Thus far, there has not been very much definitive law made
upon this subject. It was stated in the opinion of United States District
Judge Bryan, of the Southern District of New York, issued April 15,
1963, United States v. Continental Can Co., Inc., BNA Anti-Trust
Regulations Reporter, Number 94, April 30,1963, pages X-1 to X-26,
inclusive, at page X-11:

What we have here, basically is a conglomerate combination in which one com-
pany in two separate industries combined with another in a third industry for
the purpose of establishing a diversified line of products suitable for a variety
of end uses to be sold to a wide range of customers with differing packing re-
quirements.

After apt quotations from the Commission’s Procter & Gamble deci-
sion, Docket No. 6901, hereinafter more fully referred to, the Court
continued :

Here the Government moved into virtually uncharted Section 7 territory.
In the twelve years since Section 7 was amended there are apparently only two
other cases raising this exceptional problem. They are United States v. General
Motors (BEuclid Road Machines) which is currently pending in the District Court
for the Northern District of Ohio, and the Procter & Gamble case before the
Federal Trade Commission which has just been cited. A third case, United
States v. General Dynamics, filed in this district on November 8, 1962 and as yet
undetermined may also involve the same problem to some extent. (The learned
court may have intentionally excepted from this list Consolidated Foods Cor-
poration, Docket No. 7000, decided November 135, 1962. because of the “reciprocity”
problem inherent in that case which distinguishes it in substantial respects from
a clear-cut conglomerate merger such as was before the Court and such as is in-
volved here.)

The evidence shows that since Ekco acquired McClintock it has
carried on the McClintock activities in a part of a plant owned by Ekeo
at Whittier, California, actually occupying only 32,000 square feet of
factory and warehouse space as against 40,000 square feet previously
used by McClintock in its Los Angeles factory. There is no substantial
evidence that Elkco put its financial and other resources into the pro-



EKCO PRODUCTS CO. 1191
1163 Initial Decision

duction and sale of the products manufactured and sold by the
McClintock Division. Its growth has been gradual and it has merely
progressed at about the same progressive rate that MecClintock had
with respect to the relevant line of commerce herein. Ekco has not
augmented the McClintock Division staff with research, executive or
sales people from any other part of its large and diversified organiza-
tion. The line of products has not been expanded although it may well
be that certain improvements in relevant products that Blackman in-
novated have been adopted and used since that acquisition although
the record is not at all clear in that respect. In substance, the evidence
shows that Ekeo has carried on essentially the same manufacturing
and selling operations that McClintock did prior to the merger and has
not injected or infused capital or assets from any other part of its
business in the manufacture, advertising or sale of the relevant prod-
ucts herein.

The Blackman Acquisition in 1958

For some years prior to 1956, Blackman had been engaged solely in
the business of contract metal stamping in the Los Angeles area. It
lhad made some meat-handling equipment prior to 1952 for McClintock
but in no manner had otherwise engaged in such business.

Patrick J. Gleason was one of the owners of Gleason Manufacturing
Company, which made and sold rubber greens, and in such business
had been in competition with McClintock and subsequently so com-
peted with respondent’s McClintock Division after Ekco had acquired
McClintock. Roger Jayne had sold rubber greens for Gleason and they
were both well acquainted with Richard Blackman, the president and
chiet stockholder of Blackman. In the business of selling rubber
greens, Gleason had decided that he needed a line of pans, platters, and
lugs designed for use in the meat-handling trade in ovder to further
develop his own business. There is no evidence that either of them had
sold anything but rubber greens, but in the course of that selling they
had become acquainted with the supermarket and other butcher trade
around the country. Gleason and Jayne both frankly admitted during
their testimony that they did not have sufficient capital to engage in
the manufacturing of meat-handling equipment, so they sought some-
one who could finance and carry out such manufacturing. Before they
went to Blackman, they had searched around the Greater Los Angeles
area for such a backer and interviewed a number of concerns or persons
engaged in the stamping business. They were not successful, since those
they interviewed either had insufficient capital or just were not inter-
ested in going into such an extensive business as that enthusiastically
projected by Gleason and Jayne.
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- Gleason then solicited Blackman to manufacture such articles for
his company. Blackman was not a large metal stamping business, but
was substantial, and Richard Blackman, its president and chief owner,
evidently believed it had sufficient capital and credit to finance the pur-
chase of the anodized aluminum necessary for the manufacture of such
products and to advertise the same sufficiently over the country. Black-
man also had some interest in developing a proprietary line for his
company in addition to his general metal stamping business, although
he and his company had had no experience in manufacturing and sell-
ing on a nation-wide basis. After some negotiations, upon Gleason’s
persuasion, Blackman finally did agree to manufacture and finance the
public presentation of a line of pans, platters, and lugs which were to
be sold under the trade name “Dura-Loy.”

Gleason and Jayne then organized Gleason Sales, Inc., a corpora-
tion which was to be the sole national sales agent for the Dura-Loy
line of products and which would also market the rubber greens which
were manufactured by Gleason’s other business, the Gleason Manu-
facturing Company. It is inferred that the manufacture of rubber
greens requires less capital than that required in the making of metal
products. Gleason was the president and Jayne the vice president of
Gleason Sales, Inc., Jayne being in direct charge of its sales operations.
The sole purpose of this corporation was to act as a national selling
agent in the supermarket equipment field.

Blackman agreed to and did supply the needed financing for the
purchase of anodized aluminum and with his presses did manufacture
the platters, pans and lugs. Gleason and Jayne, and their company,
were not to be compensated except on a strictly commission basis. The
business required the printing of price lists and sales propaganda,
which the record indicates was paid for by Blackman. No written con-
tract was ever executed between Blackman, on the one hand as the
financier and manufacturer of the Dura-Loy line, and Gleason and
Jayne, on the other hand, as the sales organization. As Jayne explained
it, they all had confidence in each other.

About two years later, for reasons not explained, Gleason Sales,
Inc., was dissolved or reorganized as National Market Equipment As-
sociates. During this period, Gleason and Jayne had induced Black-
man to add a line of carts and racks, which apparently he did reiuc-
tantly, in view of the results theretofore achieved in the meat-handling
products field. Gleason and Jayne had attended a great many national
meetings, established a line of distributors, and pushed their product
to a point where a substantial number of the Dura-Loy pans, platters,
and lugs were being sold over the country. The record discloses, hovw-
ever, that Blackman, although a considerable investment had been
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made in this meat-handling equipment business, had not prospered in
that line; in fact, it is to be found from the in camera exhibits sum-
marizing financial records of the company that substantial net losses
to Blackman had been sustained after he had entered into this new line.

It was then that Blackman was advised by his personal physician
that he was incurably ill with cancer from which he subsequently died
in March, 1959. It is urged strenuously by counsel supporting the com-
plaint that Ekeo’s acquisition of Blackman was unlawful and preda-
tory in character, but the evidence relating to this tragic physical con-
dition of Mr. Blackman, and the sale of those assets of his company
that related to the manufacture of meat-handling products is revealing
to the contrary.

Jayne testified that he knew Mr. Blackman was ill. At the time he
testified herein, Jayne was quite upset due to the fact that his home was
in an outlying area of Los Angeles which was near a raging forest fire,
and counsel and the examiner did not press the matter with him when
he said, “It was out of respect to Dick Blackman that I don’t amplify
any further. [It was] quite a shock, believe me.” He was very emo-
tional about Blackman. The witness, Cecil L. Brewer, Jr., who was
associated with Blackman, and who succeeded him as president of the
company, testified as to the circumstances and reasons for Blackman
selling the Dura-Loy business to Ekco as follows:

[There were] several considerations. We had considerably more money in-
vested in the business than we had foreseen. The volume of sales wasn’t as great
as we had anticipated, and early in 1958, Mr. Blackman had been informed that
he had cancer, and he was concerned about the future of the business. I think that
placed considerable weight on his decision,

Brewer had nothing to do with the negotiations leading up to the
sale of the Blackman assets pertaining to the Dura-Loy line to the
McClintock Division of Ekco, but John L. Williams, then general
sales manager and now the president of the McClintock Division,
testified credibly as follows:

‘Well, I suppose the best way is to start from the beginning. As I testified yes-
terday, I knew Mr. Richard Blackman for many years, and I always admired
him as a gentleman, although we were competitors in various types of business.
Mr. Blackman and I had no real close relationship, but we were friendly com-
petitors. One day I received a telephone call from him, asking me if I would have
lunch with him, * * * It was, maybe, within a 80-day period before the acquisi-
tion. So I went and met him for lunch, and we discussed the weather and the
fishing; and he told me that his doctor had informed him that he had cancer
and that he wanted to start getting his estate in order; that he intended to sell
this part of his business and he wanted to know if we should be interested in
buying it. I told him, as far I was personally concerned, this was not a decision
that I could make alone; but I would discuss it with Mr. Burns, who was then
my superior officer. I went back and discussed it with Don [Burns]; and a few

313-121—70——76
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days later, we decided that we were interested in this. I contacted Blackman
again, and told him we were interested and asked him to submit whatever his
proposal might be, quoting a price, and what he specifically had to sell. So he did
this; and the company decided to acquire these assets, and they did.

It is unquestioned in the record that Ekco bought that part of Black-
man’s business on May 9, 1958, for a cash consideration of $142,335.52
under a purchase and sale agreement which, among other things, con-
tained a covenant by the Blackman Company not to re-engage in the
manufacture and sale of any meat-handling equipment for five years,
a proper precaution, but probably unnecessary since Richard Black-
man himself was soon to die and his successor in management, Brewer
made no indication during his testimony that the surviving heirs or
anyone connected with the company had any interest whatsoever in
returning to the business after Richard Blackman’s death. The five-
vear period, of course, has now expired. Such a covenant is not uncom-
mon, and what probable illegal monopolistic effect it may have been
supposed to have created is, in any event, now completely dissipated.

Aside from the intangibles pertaining to the Blackman Dura-Loy
line of meat-handling equipment the respondent by its purchase ac-
quired certain raw materials and finished goods on hand, but the only
manufacturing machinery useful in making the line which it acquired
were certain tools and dies which have since been disposed of. They
were sent to a Canadian subsidiary of respondent and then sold for
scrap.

Donald Burns, presently vice president and general manager of
Ekco’s Builders Hardware & Industrial Division, and former vice
president in charge of sales of the McClintock Division during the
period when the Blackman acquisition occurred, testified in corrobora-
tion of Williams with respect to the acquisition except as to the per-
sonal conversation between Williams and Blackman, whereat Burns
was not present. As he recalled Ekco’s position with respect to this
acquisition, no consideration was ever given to buying the entire Black-
man business and the sale in question only involves those assets relat-
ing to the Dura-Loy line of products. And the record affords no evi-
dence from which it can be inferred that Blackman, in getting his
affairs in shape in readiness for his imminent certain death, ever
wanted to, or tried to dispose of any other part of the business in
selling than this losing element of his business which Gleason and
Jayne had gotten him into.

Ease of Entry Into This Line of Commerce

The evidence herein shows that buyers frequently are not discrimi-
nate as between the manufacturers of products, and sometimes buy
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steel racks and carts from one competitor and platters, pans and lugs
from another. There is no evidence as to how much of any of the prod-
ucts involved herein are made by local pressing and tinsmith concerns,
hence all findings are based upon the evidence presented relative to
those doing a substantial interstate business in the relevant line of
commerce.

While the evidence shows that porcelainized steel products were once
popularly used in the platters, pans and lugs used in the handling of
meats in retail establishments, the present basic material preferred and
used therefor is anodized aluminum. There is evidence the plastic lug
is gaining ground. Chesley sells only plastic lugs, and successfully.
Safeway Stores, Inc., the second largest food chain in the country,
seems to prefer plastic lugs, but currently this element of the relevant
line of commerce is anodized aluminum platters, pans and lugs.

The evidence is clear that respondent is not a manufacturer of either
aluminum or steel, which are the basic items needed for the manu-
facture of the platters, pans and lugs, and the racks and carts, respec-
tively. There is no evidence that, due to its size, respondent receives
any preferential treatment from the aluminum companies or the steel
companies over anyone else engaged in this relevant line of commerce.

The evidence does show, however, that there are many operators
of presses throughout the country who do commercial work for others.
For example, Gleason and Jayne conferrved with a number of concerns
doing that type of work before they dealt with Blackman. The cost
of dies for Blackman’s 22 sizes of aluminum platters, 22 sizes of pans,
and 4 sizes of lugs, was estimated by Brewer to have been not less than
$23,000, nor more than $50,000. These 48 different sizes are no longer
necessary to compete in the present-day demand for such products, and
a few sizes are suflicient. Gleason and Jayne testified, for example, if
they were to re-enter such business they would concentrate on a few
of the larger and popular sizes of such products. Chesley had attained
a substantial business growth with only three large sizes of aluminum
platters, a plastic lug, and also carts and racks. The cost of a die for a
10 inch by 80 inch platter would cost from $2,500 to $3,000 and that
these would cost less per die if several were made was testified to by
Kaplan, of Eastern Steel Rack Company. It necessarily follows that a
few thousand dollars cash on hand would pay for the necessary dies,
and if one had other capital or credit to buy the aluminum and steel,
pay the cost of pressing the aluminum to size and paying the labor
cost of assembly of steel pipe, sheets and wheels together in racks or
carts, one would be in business in this line except for the promotion of
such products. Carts and racks at most require very simple equip-
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ment such as cutting tools and other tools capable of bending steel
rods or pipes. No expensive specialized machinery is necessary to go
into the cart and rack business. Of course, it would take some knowl-
edge of the business to fix adequate competitive prices and to contact
distributors, but the record shows there were many distributors who -
sold various lines to the grocery and meat trade who would willingly
take on this additional line of products. The evidence shows that Black-
man’s failure in the business was not in getting it started and under
way with abundant distributors glad to take on the Dura-Loy line,
but Blackman’s inability to estimate the price at which such products
should sell nationally through numerous distributors and still leave
a reasonable profit to Blackman. Blackman spread out too rapidly
in a new business.

There are a number of competitors in this line of business on a na-
tional scale. Ekco and its predecessor, McClintock, appeared to be
the only ones doing business in most, if not all, regions of the country,
except for Blackman. The Eastern Steel Rack Company, of Boston,
Massachusetts, confines itself to the northeastern section of the United
States, while Chesley Products Company, of Detroit, has not been in-
terested in meeting competition in the West Coast areas but has
confined its effort in this line chiefly to the area between the Appala-
chian Mountains and the Mississippi River, where this Detroit
manufacturer has a freight cost advantage over other substantial com-
petitors. Chesley avoided the mistake Blackman made, although both
of them entered this field many years after McClintock did, and even
several years after Ekco acquired McClintock. '

Other competitors in the anodized aluminum platter and pan busi-
ness are the Warren Company, Incorporated, of Atlanta, Georgia;
Friedrich Refrigerators, Inc., of San Antonio, Texas; and C. V. Hill
& Company, Incorporated, of Trenton, New Jersey. These are all con-
cerns whose primary business is the manufacture and sale of all types
of commercial refrigerators and allied equipment. They all make
certain sizes of anodized aluminum platters and other types of plat-
ters as well for their refrigerators but have not pushed the platter, pan
and Iug business as a separate line, although each possesses the ma-
chinery, capital, national sales crganization and “know-how” to easily
do so. These are the concerns which McClintock specially feared when
it sold out to Ekeo. They are always incipient competition in this line.
The Hill Company has annual sales of 19 to 20 million dollars. Fried-
rich Refrigerators is a subsidiary of Ling-Temco-Veught which had
total assets at the time of the hearings in excess of $190,000,000. The
Warren Company has annual sales of about, $9,500,000.
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A Divestiture of McClintock Would Only Aid Competitors

Since each case must be decided upon its own peculiar facts, com-
parison of the evidence in the case at bar with the facts in others
serves very little purpose except to indicate that others, in each in-
stance, insofar as the examiner has had time to carefully examine some
of the numerous cases brought under § 7, involve a much greater and
more important public interest than that presented herein. While § 7
does not contain the precise expression “to the public interest” that is
the keystone of all Commission cases under Section 5 of the Federal
Trade Commission Act, § 7 does contain language and has a legislative
history which the Supreme Court has interpreted in Brown Shoe Co.,
supra, that requires at least an inchoate determination that the pro-
ceeding is brought and maintained for the benefit of the public and
not to further the private interests and demands of some competitor
or competitors. As the Court said in Brown Shoe: “Taken as a whole,
the legislative history illuminates congressional concern with the pro-
tection of competition, not competitors * * ** (870 U.S., p. 320).
And again the Court said: “It is competition, not competitors, which
the Act protects.” (id. p. 334).

In the case at bar the evidence shows that respondent by its
nation-wide selling invaded the area in which Chesley chose to operate
and in which it had little, if any, competition. Chesley resented this
intrusion and the loss of substantial business to a newcomer in the area.
Likewise, Gleason and Jayne resented respondent’s competition in
their rubber greens line as well as in the Blackman Dura-Loy line of
meat-handling equipment. Some of the distributors for Blackman were
likewise unhappy over the merger of that company by Ekco, but ap-
parently would have been satisfied had respondent made them its dis-
tributors rather than selecting or retaining other distributors. Since
there is no evidence that the general public has been forced to pay
more for meat with Blackman out of business, even if Chesley and
Gleason are losing some business, it would appear that to put Ekco
out of this line would only aid Chesley and Gleason. Certainly, the
supermarkets, both chain and independent, have not been hurt and
can take excellent care of themselves in any product market. Local
facilities exist for making all the products involved in the line in
question, and both the supermarkets and smaller retail meat deal-
ers could readily obtain what they need in this line in many places.

The Supreme Court in Brown Shoe Co., supra, further held that
Congress intended that the validity of mergers “was to be gauged on a
broader scale: their effect on competition generally is an économically
significant market” (id. p. 335).
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In none of the § 7 cases heretofore decided by the courts or the
Commission has any such small and limited line of commerce been
involved as in the case at bar. One is mindful that § 7, as amended,
specifically applies to “any line of commerce,” hence the de minimus
rule is not applicable here even if the total annual national product in
the commercial meat-handling equipment line herein pales into insig-
nificance beside the vast volume of any other respondent in any other
reported case. In Warner Company, Docket No. 7770 [62 F.T.C. 1295],
the Commission, while noting its jurisdiction in a horizontal merger
case, nevertheless dismissed the complaint on May 15, 1963, although
the record disclosed Warner had acquired by its mergers in 1956 and
1957, some 12 to 13 million dollars worth of the 20 to 23 million dollars
annual volume of the entire mixed concrete business in the Philadel phia
area alone, while in the case at bar the total annual volume of national
competition in the relevant line of commerce for the same years, as
disclosed by 7n Camera Schedule 12, is trifling in comparison, being
approximately only 5% thereof. And in Warner there was nothing to
compare to the massive “economically significant” markets in other
cases decided by the Commission and the Courts.

Certainly from the standpoint of whether the relevant line of com-
merce in the case at bar is “an economically significant market,” a deter-
mination is most difficult. It certainly falls far short of being classified
as one of oligopoly. But mere comparative size of this market alone, to
other markets considered in the many cases already decided, has no
more significance than the comparison of respondent’s size against
that of its competitors. The important thing to bear in mind, however,
is that in the vast corporate empires involved in all other §7 cases,
entry into the competitive field is no easy matter, and in some industries
virtually impossible. The effect. of the mergers involved here, where
almost any competent person or concern with small capital and possess-
ing the know-how, of whom the record shows there are many, can enter
the business locally, or expand such business, cannot be compared to the
gigantic operations considered, for a few examples, in such Commission
cases as Pillsbury Mills, D. 6000 [57 F.T.C. 1274] ; Procter & Gamble
Company, supra, D. 6901; Consolidated Foods, D. 7000 [62 F T.C.
9297 ; and Union Carbide Corporation, D. 6826 [59 F.T.C.614]. Brown
Shoe Co., supra. and other Federal Court cases cited have involved
huge industries with vital impact upon the economy.

Basic Errors in the Theory of the Prosecution

The general insistence throughout much of this litigation by counsel
supporting the complaint to inject additional issues into the case has
important bearing herein. While the examiner could observe during
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the trial there was some special reason for counsel’s persistence in this
respect, careful analysis of the whole record more clearly reveals why
the diffculties confronting counsel impelled them to repeated efforts
to create a substantial change in the issues.

The fundamental and inherent weakness in the case appeared at the

beginning of the trial before any evidence had been adduced when
respondent’s counsel first raised material questions arising out of the
Commission’s then very recent decision in Procter & Gamble Com-
pany, Docket No. 6901, issued June 15, 1961 [58 F.T.C. 1203], (R. 48-
54). This case, like that now at bar as respects the McClintock acquisi-
tion, admittedly was a case of first impression involving a conglom-
erate acquisition. The Commission, in remanding the case to the hear-
- ing examiner for the presentation of further evidence, in its per curiam
opinion decided :
Such a [conglomerate] merger * * * does not have the effect of automatically
foreclosing to competitors any market outlet or source of supply as in a vertical
merger, nor does it have the effect of automatically eliminating a competitor as in
a horizontal merger * * *.

The guestion in this proceeding thus is whether the proscribed effect may in
fact result from this particular acquisition where the only immediate effect is the
replacement of one competitor by another. In making this cletermination, the same
tests apply as in any other matter coming within the purview of § 7, but since a
conglomerate acquisition does not have the above-mentioned “automatic” effects
of a vertical or horizontal merger, such a determination is necessarily difficult
to make from a consideration of evidence relating solely to the competitive situa-
tion existing in the relevant market prior to the acquisition and to the pre-merger
status of the acquired and acquiring corporation. Consequently, a consideration of
post-acquisition factors is appropriate.

Some post-acquisition activities of the acquired company, Clorox,
has been given emphasis by the hearing examiner in that case in hold-
ing that the dominant position of Clorox in the sale of liquid bleach,
the line of commerce involved, had been enhanced, and that, m sub-
stance, competitive conditions tended to create a monopoly. While hold-
ing the examiner “was correct in considering this evidence” the Com-
mission did “not agree that it supported his conclusion with respect to
the probable effects of the acquisition.” The Commission, therefore, re-
manded the case for the presentation by counsel supporting the com-
plaint. therein of additional evidence pertaining to pre-acquisition
growth of Clorox as well as post-acquisition activities of Clorox under
respondent’s management, particularly its production and merchan-
dising facilities and techniques. Since that time the hearing examiner
had further proceedings and issued his second initial decision in which
he ordered divestiture. Since that time there have been extended pro-
ceedings before the Commission and no final submission or decision has
yet been reached.
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Recognizing the increased difficulty of establishing a §7 conglom-
erate case under the principles enumerated in the Commission’s said
Proctor & Gamble opinion, counsel supporting the complaint then
made every effort possible to introduce evidence with reference to the
pre-existing competitive status of Ekco with McClintock and its pres-
ent general competitive status in the commercial bakery pan line of
commerce, and also the competitive former status of McClintock and
the subsequent competitive status of Ekeo’s McClintock Division with
Gleason Manufacturing Co. and Gleason Sales Co. in the rubber
greens line of commerce. The examiner sustained objections to repeated
offers of such evidence.

Then, after many hearings had been held under the complaint’s the-
ory, counsel supporting the complaint, without moving the examiner
for amendments to the complaint, upon their attempt to obtain an inter-
locutory appeal on various rulings on evidence, also applied to the
Commission for amendments to the complaint to include bakery pans
and rubber greens into the case. This was certainly for the purpose of
trying the case upon two horizontal acquisitions, rather than upon
one major conglomerate acquisition (McClinteck), plus an aca-
demic and moot horizontal one (Blackman). Counsel supporting the
complaint were unsuccessful in convincing the Commission that it
had erred in its original administrative judgment in issuing the com-
plaint. It is also inferred by the examiner that further delay in the
progress of the case was not proper and that it was not reasonable and
fair to permit counsel to mend their hold when the case had progressed
so far on a different and more limited theory. The proposed amend-
ments having been denied by the Commission, the examiner has been
and still is foreclosed from allowing any such change of issues, even
were he disposed to do so.

But counsel supporting the complaint, nothing daunting them, have
now presented numerous proposed findings of fact in at least an indirect
effort to inject competition in the two rejected lines of commerce into
the facts of this case and thereby consequently into this initial decision.
They have conceded that the Blackman acquisition order is moot and
at best they can onlv obtain divestiture of the McClintock acquisition.
In confirmation of the examiner’s view, among other things, no other
discernible reason exists for counsel’s requesting an order of divestiture
of McCormick by Ekco which includes all of McCormick's former
varied lines of commerce, and specially including by name both rubber
greens and commercial bakery pans, as well as the commercial meat-
handling equipment which is the only relevant line of commerce in-
volved in this proceeding.
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Counsel supporting the complaint, as already stated, have recognized
and conceded that there is no remedy available to them by way of
divestiture of the dissipated assets which Ekco acquired from Black-
man. They therefore seek to divest Ekco of the stock and assets of
* McClintock it acquired nine years ago.

The officers and other controlling stockholders of the dissolved
MecClintock corporation have not evinced any interest in reorganizing
that concern in any form. They have either retired entirely from any
business or are now engaged in entirely different businesses. McClin-
tock’s effort to do business on a national scale was largely the cause
of its sale to Ekco. Chesley has never been interested in selling far
from its seat of operations in Detroit nor has Eastern Steel Rack Com-
pany desired any business distant from its strongly held New England
and Eastern territory. Whether the large refrigerator companies desire
to expand their operations soon and have any interest in acquiring
the McClintock Division’s assets used in the line of meat-handling
equipment is not manifest and, in any event, sale to any of them would
be to other corporate interests at least as large, or tremendously
larger, financially than Ekco, a thought which must be abhorrent to
counsel supporting the complaint in view of their passionately elo-
quent protestations herein against the unchallenged acquisitions by
the corporate respondent herein.

To divest Ekco of its interests in the commercial meat-handling
equipment business, assuming a ready and willing purchaser, at best
would be mere quid pro quo, as Ekco could use the proceeds of such
sale in re-engaging in this business. Apparently so fearing that Ekco-
could easily acquire other equipment and be in the same business
again, counsel supporting the complaint, in addition to the customary
type of divestiture order which the Commission has followed in all § 7
cases, urge a most drastic remedy far beyond any provided by Con-
gress. Their proposed order provides that for 10 years Ekco cannot
acquire any capital or other assets of any corporation engaged in com-
merce without the prior approval of the Federal Trade Commission.
Their only cited authority, Union Carbide Corporation, Docket 6826
[59 F.T.C. 614], contains no such provision in its order, it being lim-
ited to the omnly authority granted the Commission by Congress,
namely, the divestiture of the acquired corporation and its assets as pro-
vided in §7, as amended. “There is * * * no legal requirement that
the Commission be notified of corporate mergers or acquisitions either
before or after consummation.” Annual Report of the Federal Trade
Commission for the fiscal year ended January 30, 1957, p. 22. Not-
withstanding any consent order cases or dissenting opinions, the Com-
mission has not yet attempted, as an administrative adjudicative body,
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to go beyond its powers and become a court of equity. Its unquestioned

" authority to formulate appropriate remedies under the broad language

of Section 5 of the Federal Trade Commission Act has no application
here other than in event divestiture is ordered, the Commission has
power also to prohibit any such future violations.

Since there was no illegality in Ekco's acquisition of McCormick
when it occurred nine years ago, what counsel supporting the com-
plaint have been compelled to do, in view of their inability to amend
the complaint, is to attempt to prove a series of acts which are in
essence “unfair methods of competition,” and thereby retroactively to
condemn the original legal acquisition. The logic of this, if any, en-
tively escapes the examiner since this was a conglomerate merger and
there was a mere substitution, not an absorption of an existing com-
petitor as in horizontal mergers. There was no prior control by Ekco
of any basic commodity such as aluminum or steel essential to the
production of the products in relevant line of commerce thus driving
McClintock into a forced sale to Ekco. The examiner has found no
case in which such a nune pro tunc finding of illegality has yet been
finally determined on a legitimate long-antecedent conglomerate
merger.

What does appear to the examiner in this connection is that counsel
supporting the complaint have attempted to try a Section 5 “unfair
competition™ case or a Robinson-Patman case or both under the cloak
of a strictly § 7 complaint, and then obtain remedies afforded in all
such types of proceedings. No opinion is expressed herein as to what the
merits of such a Section 5 case, or a case combining both Section 5
and Robinson-Patman issues, might be since no such case is before the
examiner. It is to be noted, however, that counsel supporting the com-
plaint have not in their proposed order here gone quite so far as to
request prohibition of respondent from using its own assets for any
purpose, limiting their proposed order to divestiture of McClintock and
restraining respondent’s acquisition of “any part * * * of the share
capital or any other assets of any corporation engaged in ‘commerce’,”
without the approval of the Commission for ten years. At any rate, if
the Commission is to be made into a purely management body and not
a public regulatory body, certainly it appears that such a vital and
radieal change of public policy, if the same were constitutional, should
first be presented to Congress and its legislative approval obtained.

Summary

In summation of the facts, this case involves two acquisitions in-
volving a very limited line of commerce. Concededly divestiture is
moot and not warranted as to the later and smaller assets acquisition by

respondent in 1958 since the assets thereby acquired are gone. A
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divestiture of the earlier conglomerate merger in 1958 is unwarranted
primarily upon the ease of competitive entry by others into this line of
commerce and the presence of substantial actual and incipient com-
petition. While counsel supporting the complaint have presented con-
siderable evidence purporting to show that respondent has engaged in
a number of allegedly unfair competitive practices after the 1954
merger, such evidence, although fully considered by the examiner, re-
quires no findings and determination in view of the very recent hold-
ing of the Supreme Court in U.S. v. Philadelphia National Bank et al,
supra that a prima facie case is made by a showing that by the merger,
a substantial portion of the business will be held by one corporation.
Here it has been found that when respondent acquired McClintock in
1954, the latter had 98% of the entire line of commerce on a national or
interstate basis and that respondent has retained nearly all of such
percentage. Hence to discuss and determine the facts purporting to
establish the numerous instances of alleged unfair competition sub-
sequent to the respondent’s merger of McClintock in 1954 would serve
no useful purpose herein. Since all counsel, and the examiner, as well,
were necessarily unaware of this most recent and surprising Supreme
Court decision tending to shorten the Government’s presentation in
any § 7 case, no criticism should attach to the length of the record
herein.

There being jurisdiction of the person of the respondent corporation,
upon the findings of fact hereinbefore made and the legal principles
applicable thereto the hearing examiner makes the following

CONCLUGSIONS OF LAW

1. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding.

9. There is no substantial evidence warranting an order of divesti-
ture under § 7 of the Clayton Act, as amended, divesting respondent of
the capital stock and assets of the McClintock Manufacturing Com-
pany, dissolved and merged into respondent in 1954; there is no sub-
stantial evidence warranting any divestiture of these assets of The
Blackman Stamping & Manufacturing Company, which were acquired
by respondent in 1958, and which are no longer in existence; and con-
sequently no further supplemental order of any kind is authorized by
law.

Upon the foregoing findings of fact and conclusions of law, the
following order is hereby entered :

ORDER

It 35 ordered, That the complaint be, and hereby is, dismissed, with-
out prejudice, however, to further proceedings by the Commission
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under any other statutory authority than §7 of the Clayton Act, as
amended.

OriNioN oF THE COMMISSION
APRIL 21, 1964

By Elman, Commissioner:

The complaint in this matter was issued on September 26, 1960, and
challenges the lawfulness, under Section 7 of the Clayton Act, as
amended (15 U.S.C. § 18), of two corporate acquisitions by respond-
ent : the acquisition in 1954 of the stock and assets of McClintock Manu-
facturing Company ; and the acquisition in 1958 of part of the assets
of Blackman Stamping & Manufacturing Company. After extensive
hearings, the hearing examiner rendered his initial deecision, in which
he ordered the complaint dismissed. Complaint counsel have appealed.

I

The following facts are essentially undisputed. Respondent is one
of the nation’s leading manufacturers of housewares—kitchen tocls,
tinware, kitchen cutlery, stainless steel cooking utensils and fiatware,
etc—and commercial baking pans, hardware, and other fabricated
metal articles. In 1959, respondent’s net sales were more than $70
million and its total assets more than $60 million.

At the time of its acquisition by respondent, McClintock Manu-
facturing Company was engaged primarily in the manufacture of
commercial meat-handling equipment, consisting of (1) anodized
aluminum platters, pans and lugs (deep pans), used for storing and
carrying meats on the premises, chiefly in supermarkets and grocery
stores, and (2) the metal racks and carts that hold such platters, pans
and lugs. McClintock sold these products throughout the nation
through a system of independent jobbers and distributors, and was, at
the time of the acquisition, the nation’s leading manufacturer of such
equipment. Indeed, it enjoyed a virtual monopoly in the field.* Mec-
Clintock’s sales of commercial meat-handling equipment were approxi-

1 Respondent concedes that at the time of the acquisition McClintock had, for all practical
purposes, & monopoly in the production of anodized aluminum platters, pans, and lugs. The
picture is somewhat less clear as to carts and racks. There was at least one important
producer besides McClintock, Eastern Steel Rack Company, but its production was con-
fined to a specialized, higher-cost type of rack more in the nature of permanent shelving
and not an adequate substitnte for MeClintock's earts and racks in most instances. McClin-
tock's other competition in this line appears to have been purely regional or local and,
in the aggregate, of relatively little importance. McClintock was the only national producer
in this line and enjoyed the lion’s share of the total business. Overall, it is apparent that
MeClintock in 1954 occupied a menopoly position in the commercial meat-handling
equipment industry.
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mately $700,000 in 1954, out of total sales of $1.5 million. Respondent
acquired McClintock for a consideration of $783,000.

Despite its monopoly position in commercial meat-handling equip-
ment, McClintock, at the time of the acquisition, was not very strong
financially. Although it was nowhere near being a failing company, it
had not paid any dividends for years, it was short (and growing
shorter) of cash, and its operations were cramped by the terms of a
loan agreement under which McClintock was compelled to maintain
net current assets of $200,000 and forbidden to pay dividends or make
other expenditures without the prior written consent of the creditor.
Such disabilities were removed as a result of the acquisition.

MecClintock’s monopoly position is somewhat difficult to account for.
There do not appear to be unduly high barriers to new competition in
the industry, although the small size of the industry may itself con-
stitute a barrier. See Brillo Mfg. Co., F.T.C. Docket 6557 (decided
January 17, 1964), p. 14 [64 F.T.C. 259]. Dies and other assets re-
quired in the manufacture of commercial meat-handling equipment
are relatively inexpensive: there is no raw-material shortage, patent
protection, or impeded access to distribution; neither product dif-
ferentiation nor economies of scale are important factors; and cost
of production is low, in part because there is little demand for more
than a very few sizes of platters, pans and Iugs. In addition, demand
for commercial meat-handling equipment is not decreasing, and there
are no close substitutes for either the anodized aluminum platters,
pans and lugs or for the carts and racks. In light of such facts, one
might have expected that McClintock’s monopoly would not long
remain unchallenged ; and, in fact, it did not.

At about the time of respondent’s acquisition of McClintock, a small
firm, Chesley Industries, Inc. (its total assets in 1958 were $863,000),
began to manufacture and sell commercial meat-handling equipment.
In 1955, another small firm, Blackman Stamping & Manufacturing
Company (1958 total assets: $213,000) entered the field. Although
neither of these firms dislodged McClintock from its dominant posi-
tion in the industry, they made considerable inroads into its monopoly.
Thus, in 1958 Blackman accounted for 10% of total sales of platters,
pans and lugs, and McClinteck’s market share was down to 76%.

In 195%, respondent had made unsuccessful efforts to acquire
Chesley Industries. In 1958, respondent acquired, for a cash con-
sideration of $142,000, Biackman’s tools and dies used in the produc-
ton of commercial meat-handling equipment and some inventory. The
inventory was soon sold off : the tools and dies were transferred to a
Canadian subsidiary of respondent and, after being used for a short
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time, scrapped. The elimination of Blackman as a competitor,® and the
apparent decline in Chesley’s market share between 1957 and 1960,
restored McClintock to about the same monopoly position in the field
that it had enjoyed in 1954 at the time of its acquisition by respondent.

The plant in which MeClintock’s manufacturing facilities were
located at the time of the acquisition has since been sublet to third
parties. Its operations are now carried out in a portion of one of
respondent’s plants.

In addition to the foregoing, largely undisputed facts, complaint
counsel introduced evidence purporting to show that after the acquisi-
tion Ekco-McClintock engaged in various exclusionary and preda-
tory tactics with the aim of driving Blackman Stamping & Manu-
facturing Company (prior to respondent’s acquisition of Blackman)
and Chesley Industries out of business.? The hearing examiner made no
findings with respect to such evidence, and, as will appear, we consider
it for the most part unnecessary to our decision.

II

In ordering the complaint dismissed on the ground that a violation
of Section 7 had not been proved, the examiner reasoned as follows:
(1) respondent’s acquisition of McClintock was prima facie unlawful
under the rule of United States v. Philadelphia National Bank, 374
U.S. 821, since McClintock’s share of the relevant market (commercial
meat-handling equipment) * was more than 80% ; but (2) this prima
facie case was successfully rebutted by proof of ease of entry; (3) the
amount of commerce affected by the acquisitions in question may, in
any event, have been de minimis; (4) evidence of post-acquisition pred-

-

atory or exclusionary conduct is immaterial in a Section 7 proceed-
ing; and (5) the acquisition of Blackman is moot, due to the disap-

2 As part of the transaction in which respondent acquired the Blackman assets, Blackman
cave respondent a covenant not to re-enter the commercial meat-handling equipment field
for five years. Blackman’s owner died shortly after the acquisition, and. although the
covenant not to compete has by now expired, the prospects of the company’s re-entering
the field within the near future are remote.

37The following tactics are listed by complaint counsel: (1) coercive price fixing; (2)
blocking Blackman's distribution; (3) freight absorption; (4) cash discount terms: (3)
attempt to acquire Chesley; (6) complete elimination of Blackman competition: (7)
scrapping Blackman tools and dies acquired by respondent; (8) substantially lessening
competition among distributors; (9) predatory price cutting; (10) diseriminato and
below-cost price cutting., Appeal Brief, pp. 10-23, Points (5) through (7) are discussed,
in somewhat different terms, later in this opinion.

+ Respondent concedes that both anodized aluminum platters, pans, and lugs and metal
carts and racks, used for commercial meat handling, are proper lines of commerce in which
to test the effects of the challenged acquisitions under Section 7. Since these product lines.
though separate, are complementary, we may also speak of them as composing one line
of commerce. commercial meat-handling equipment. Compare the Supreme Court's treat-
ment of all commercial bank services as a single line of commerce. “Commercinl bank-
ing.” United States v. Philadelphia National Bank, 374 U.S, 321, 556-57.
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pearance of the acquired assets, and the Commission is helpless to
afford any relief in these circumstances because it is not a “court of
equity”. '

We shall consider each of these points before taking up the ultimate
question of whether the acquisitions challenged in the complaint are
unlawful under Section 7, not only because these points are relevant
to the decision of the present case but also because they help illuminate
some recurring problems of Section 7 enforcement.

First. The examiner’s reliance on the rule of presumptive unlaw-
fulness announced in the Philadelphia Bank decision was misplaced.
The rule is “that a merger which produces a firm controlling an undue
percentage share of the relevant market, and results in a significant
Increase in the concentration of the firms in that market, is so inherently
likely to lessen competition substantially that it must be enjoined in
the absence of evidence clearly showing that the merger is not likely
to have such anticompetitive effects.” 874 U.S., at 363. Specifically, the
Court, although it did not attempt “to specify the smallest market
share which would still be considered to threaten undue concentra-
tion”, held that where the merger caused a 83% increase in concentra-
tion and resulted in a single firm’'s controlling 80% of the relevant
market, the rule was applicable. /d.. at 364-65. '

Since the substitution of respondent for McClintock in the commer-
cial meat-handling equipment line as a result of the acquisition had
no immediate effect on the concentration of firms in the relevant mar-
ket, the rule of Philadelphia Bank—a rule designed for the testing of
conventional horizontal mergers—appears to be inapplicable. The
need for reasonably simple rules of liability under Section 7 is no Jess
exigent in the case of a product-extension acquisition (see Procter &
Famble Co., F.T.C. Docket 6901 (decided Nov. 26, 1963), p. 15 [63
F.T.C. 1543]), such as respondent’s acquisition of McClintock, than in
the case of a conventional horizontal acquisition. It would seem clear,
however, that application of the particular rule announced in Phila-
delphia Bank should be limited to the latter,

Second. Difficulty of entry by new competitors into the relevant
market is highly material in a Section 7 case. Indeed, the existence of
substantial barriers to entry into an already highly concentrated manr-
ket may be the decisive factor in the determination that a particular
merger is unlawful. For in such a market, where actual competition has
already been eliminated to a large extent, potential competition may
be the only force keeping the market from behaving in a completely
non-competitive manner. See Foremost Dairies, Inc., F.T.C. Docket
6495 (decided April 30, 1962), p. 50 [60 F.T.C. 1089]; Proctor :
Gamble Co., F.T.C. Docket 6901 (decided Nov. 26, 1963), pp. 28, 6162
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[68 F.T.C. 1552, 1577-1578]. Just recently, the Supreme Court has
held that, in such circumstances, the elimination, by acquisition, of
a potential competitor may violate Section 7. United States v. El
Paso Natural Gas Co., No. 94, October Term 1963 (decided April 6,
1964).

However, difficulty of entry into the market is not indispensable to
a finding of illegality under Section 7. A merger may violate Section 7
even though there do not appear to be formidable barriers to entry
into the market affected by the acquisition; the existence of potential
competition does not justify or excuse elimination of actual com-
petition. In such a case, where the merger’s effects on competition
are those proscribed by Section 7, its illegality cannot be overcome
by a showing of ease of entry. Section 7 would surely be violated in
a case where all of the firms in an industry merged into one, even if
the barriers to entry remained low. Ease of entry may, to be sure,
cause the market power of established firms to be eroded by the
advent of significant new competitors; but this is likely to be at
best a long-term affair. See Bok, Section 7 of the Clayton Act and the
Merging of Low and Economics, 74 Harv. L. Rev. 226, 260 (1960).
Ease of entry may also induce the firms active in the relevant market
to lceep their prices down to an entry-discouraging level ; but that does
not mean that such an entry-discouraging price level is likely to be
as low as the level that would prevail if there were actual competition in
the market. See ¢d., at 261. In short, the absence of high entry barriers
cannot be depended upon to ensure effectively competitive conditions.
Cf. Bain, Barriers to New Competition 189 (1956) ; Bain Industrial
Organization 425 (1959).

Thus, where complaint counsel undertakes to prove difficulty of
entry as part of his case, the respondent may properly present evidence
in rebuttal ; but a merger that has been proved to be so anticompetitive
as to violate Section 7, even apart from difficulty of entry into the
market, cannot be defended on a mere showing of absence of high entry
barriers. :

This conclusion is supported by the Supreme Court’s treatment of
the question of relevant product market under Section 7. The Court
has indicated that such a market consists of the product and probably
its close substitutes, but does not embrace all products as to which there
is a significant cross-elasticity of demand, or which are, in a broad
sense, substitutes,® even though the existence of substitutes is among

5 United States v. Philadelphia National Bank, 874 U.S. 821, 856-57 ; Brown Shoe Co. V.
TUnited States, 370 U.S. 204, 325 ; United States v. E. I. duPont de Nemours & Co., 353 U.S.
536, 593-94. See also United States v. Bethlchem Steel Corp., 168 F. Supp. 576, 593-94,
n. 36 (S.D.N.Y. 1958).
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the factors which determine the extent of a firm’s market power. While
the existence of substitutes is likely to exercise a restraining influence
even on a monopolist, it is the restraint only of potential, not actual,
competition. It leaves the monopolist free to set prices within at least
a range, and, even if it has a definite moderating effect on price, it is
less likely to be effective in encouraging technological innovation in
the particular product line involved. See Turner, Antitrust Policy
and the Cellophane Case, 70 Harv. L. Rev. 281, 292 (1956).

The Court’s approach toward defining the relevant product market
parallels our approach toward the question of proof of easy entry.
Ease of entry as such should not be recognized as a defense in a Section
7 proceeding because even if there are no very substantial barriers to
entry, powerful firms active in the relevant market are bound to have
some, and probably considerable, leeway in which to exercise their
market power. On the other hand, to the extent that such barriers exist,
competitive conditions in the market may be directly impaired; con-
sequently, difficulty of entry will sometimes be a basis for inferring a
violation of Section 7. By the same token, while the existence of “sub-
stitute competition” is not a proper defense under Section 7—for it
does not limit market power sufficiently—substitute competition, like
other forms of potential competition, may be a force for restraint in a
market which is already well on the way toward the elimination of
competition. Therefore, an acquisition which impaired or eliminated
substitute competition could, possibly on that basis alone, violate Sec-
tion 7. Cf. United States v. Continental Can Co., 217 F. Supp. 761
(S.D.N.Y. 1963), prob. juris. noted, 375 U.S. 893.

Third. We do not think that the line of commerce in which to test
the competitive effects of a merger challenged under Section 7 must
necessarily be economically substantial or important—although the
commercial meat-handling equipment line is. See Reynolds Metals
Co., 56 F.T.C. 743, 713, aff’d, 309 F. 2d 228 (D.C. Cir. 1962). The line
of commerce need not be either a line of interstate commerce (Foremost
Dairies, Inc., supra, pp. 36-37 [60 F.T.C. 1077-1078]) or a line in which
a substantial dollar volume is involved, so long as it is a properly
defined product market; the jurisdictional requirements of the statute
are satisfied if the acquiring and acquired corporations are engaged in
commerce. We believe that the phrase “substantially to lessen competi-
tion” refers to substantiality within the line of commerce involved, not
substantiality in any absolute monetary terms. If competition in a
product which has no close substitutes is impaired to the degree speci-
fied in the statute, the statute has been violated, whatever the commer-
cial significance of the product.

818-121—70——77
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It is true that in United States v. E. 1. duPont de Nemours & Co.,
353 U.S. 586, 595, the Court stated that the line of commerce in a Sec-
tion 7 case must be economically substantial. But the Court was speak-
ing of a product submarket—auto finishes and fabrics, in contrast to
the broader market for all finishes and fabrics—in the context of fore-
closure of competing suppliers. The Court’s point was that the auto-
mobile industry represented a substantial outlet for duPont and its
competitors, not that Section 7 is applicable only where total sales
of the product involved are economically substantial or commercially
important.

It is also true that Section 7 has been construed to require that the
relevant geographic market have commercial importance. See Brown
Shoe Co. v. United States, 370 U.S. 294, 320, n. 85, 336-37; Philadel-
»hia Bank, supra, 374 U.S., at 359, n. 36, The legislative history of the
1950 amendments to Section 7 indicates that Congress did not intend
Section 7 to reach corporate acquisitions affecting strictly local geo-
graphic areas—e.g., small towns. See Note, 52 Col. L. Rev. 766, 779
(1952). There might, for example, be problems if the Government were
free to challenge mergers involving substantial corporations on the
basis of entirely localized competitive effects. Congress properly
showed no such concern in the case of products having relatively little
economic importance; it granted no dispensation to monopolists of
products which play only a small role in the total economy. It would
be inconsistent with Congress’ evident intention, in amending Section
7 in 1950, to preserve small business from a rising tide of economic
concentration to hold that a very large corporation, such as the pres-
ent respondent, is free from any scrutiny under Section 7 where it
enters, by merger, a product market previously occupied only by very
small firms.

Fourth. Once again, complaint counsel in a Section 7 proceeding
before the Commission have placed a great deal of, and perhaps undue,

- weight on post-acquisition evidence. See Procter & Gamble Co., supra,

pp. 38-39, 67-69 [63 F.T.C. 1559-1560, 1582-1584]. Much of the
lengthy record in this case is taken up with evidence by which com-
plaint counsel attempted to prove that respondent, after acquiring
McClintock, engaged in predatory and exclusionary tactics to preserve
McClintock’s monopoly of commercial meat-handling equipment.
Without finding it necessary to pass on the merits of such evidence,
we conclude that, with some exceptions to be discussed later, in the
circumstances of this case it is beside the point. The Commission might
perhaps have brought a proceeding against respondent alleging that,
by its total course of conduct from 1954 to 1960, including the two
acquisitions challenged in this case as well as a variety of traditionally
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monopolistic practices, respondent monopolized the manufacture and
sale of commercial meat-handling equipment in violation of Section
b of the Federal Trade Commission Act. Had such a case against
respondent been proved, structural and other relief might have been
appropriate going far beyond the divestiture of the two acquired firms.
Since the case was not brought on such a theory, post-acquisition evi-
dence, whether of predatory conduct or anything else, is relevant only
msofar as it casts light on the narrower question of whether either or
both of the challenged acquisitions had the unlawful effects on com-
petition specified in Section 7.

It is illogical and impractical to use Section 7 as a vehicle for attack-
ing anticompetitive practices rooted in causes other than the particu-
lar merger being challenged. If post-acquisition conduct is not causally
related to the acquisition, how can it be relevant to the acquisition’s
lawfulness? Furthermore, an order of divestiture or other relief
directed toward an acquisition is not likely to be effective in restoring
competition if the non-competitive condition of the market reflects
factors other than the acquisition. Thus, it is not only improper, but
largely self-defeating, to challenge under Section 7 acts or practices
that in fact are independent of the challenged acquisitions. ‘

It is because Section 7 is a statute designed for dealing with cor-
porate acquisitions, and not with the entire range of unfair or monopo-
listic practices and conditions, that the use of post-acquisition evidence
in a Section 7 proceeding frequently raises acute questions of multiple
causation. It is not enough that a predatory practice follows an acqui-
sition in time. It must be propter as well as post hoc. Tt is only where
a restrictive practice was enabled by, or is otherwise attributable to,

-the acquisition that it is genninely probative with respect to the acqui-
sitton’s competitive effects. To isolate, in a complex business and eco-
nomic environment, the various causal strands that may contribute to
particular effects is, however, a difficult and indeed often impossible
task. For that reason, there is little point in utilizing Section 7 where
an actual restraint of trade has occurred subsequent to the acquisi-
tion. It is more appropriate in such a case to attack under Sherman or
Federal Trade Commission Act principles a respondent’s total course
of conduct, including its acquisitions, rather than challenge simply
the acquisitions themselves and attempt to use the other elements of
the respondent’s conduct as evidence of the competitive effects of the
acquisitions.

As will be seen, however, the present case, like General Motors-
duPont (United States v. E. I. duPont de Nemours & Co., 353 U.S.
586) and Eeynolds (Reynolds Metals Co., 56 F.T.C. 743, aff’d, 309 F.
2d 223 (D.C. Cir. 1962) ), is one where there is post-acquisition evidence
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directly and substantially probative on the issue of the lawfulness of
the acquisition under Section 7, because it demonstrates how anti-
competitive results were accomplished which probably would not have
been accomplished but for the acquisition. ,

It does not follow from the fact that post-acquisition evidence has
only a rather limited role to play in Section 7 enforcement that com-
plaint counsel, in attempting to rely on such evidence, should bear an
impossible burden of proof. He should certainly not be required to
demonstrate conclusively that particular post-acquisition conduct or
effects would not and could not have occurred but for the acquisition.
Such a standard for proving a negative proposition would be unrealis-
tic. Complaint counsel should not, of course, be permitted to rest on the
mere fact that the conduct or effects occurred subsequent to the merger.
But we think that his burden of coming forward with evidence is dis-
charged if he shows that the conduct would probably not have occurred
but for the acquisition. At that point, the burden shifts to respondent
to adduce evidence that the conduct would probably have occurred
even if the acquisition had not been made.

Fifth. The present case raises in acute form the question of the
scope of the Commission’s remedial powers in enforcing Section 7 of
the Clayton Act. Section 11(b) of the Act, as amended, provides that
the Commission, if it finds a violation of any of the provisions of Sec-
tions 2, 3, 7 and 8 of the Clayton Act, shall “issue * * * an order
requiring * * * [respondent] to cease and desist from such violations,
and divest itself of the stock, or other share capital, or assets, held or
rid itself of the directors chosen contrary to the provisions of sections
7 and 8 of this Act, if any there be, in the manner and within the time
fixed by said order.” Does this grant of remedial power authorize
the Commission to impose, as complaint counsel have contended in the
present case, a ban on future acquisitions? Does it permit any order at
all in respect of the assets acquired from Blackman Stamping & Manu-
facturing Co., or has that acquisition been rendered moot by the disap-
pearance of the assets? To state this problem slightly differently, is the
Commission’s remedial power under Section 11 to be given a narrow,
literal interpretation, or has the Commission in the enforcement of
Section 7 been given many or most of the powers of a court of equity ¢

Section 5(b) of the Federal Trade Commission Act authorizes the
Commission to issue orders requiring respondents “to cease and desist
from using” methods of competition found unlawful under the Act.
Until recently, this grant of power was interpreted in a rather schiz-
oid fashion. On the one hand, the Supreme Court repeatedly empha-
sized that the scope of the Commission’s remedial power was very
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broad, and indeed coterminous with its substantive power. “Congress
placed the primary responsibility for fashioning such orders upon
the Commission, and Congress expected the Commission to exercise
a special competence in formulating remedies to deal with problems
in the general sphere of competitive practices.” #.7.C. v. Ruberoid Co.,
343 U.S. 470,473 ; see Herzfeld v. F.T.C.,140 F. 2d 207 (2d Cir. 1944).
“The Commission is the expert body to determine what remedy is nec-
essary to eliminate the unfair or deceptive trade practices which
have been disclosed. It has wide latitude for judgement and the courts
will not interfere except where the remedy selected has no reasonable
relation to the unlawful practices found to exist.” ¢

At the same time, however, the Court held that the Commission
did not have the power under Section 5(b) to order divestiture of
stock or assets even where such relief was necessary to terminate a
violation of law effectively and ensure against its recurrence. #.7.C. v.
Eastman Kodak Co., 274 U.S. 619. Thus, the Court on the one hand
indicated that the Commission had broad, flexible and essentially
equitable powers of relief,” but on the other hand flatly refused to
permit the Commission to apply an equitable remedy of great im-
portance in the antitrust field—divestiture.

The Eastman Kodak decision has never been expressly overruled
by the Court, but its authority has been eroded by later decisions. It
is now clear that the Commission has been given, in Section 5(b), a
complete array of essentially equitable remedies, including divestiture
and other remedies designed to effect structural reorganization. In
Pan American World Airmoays v. United States, 371 U.S. 296, 812
and nn. 17, 18, the Supreme Court held that the Civil Aeronautics
Board has the power to order divestiture under a provision modeled on
Section 5. Cf. Gilbertville Trucking Co. v. United States, 371 U.S.
115, 129-81. While the Court’s holding in Pan American may in part
reflect circumstances—involving the Board’s comprehensive regula-
tory responsibilities in the field of civil aviation—which have no pre-
cise parallel in the activities of the Federal Trade Commission, the
language of the Court indicates that Section 5(b) itself will now be
construed to include the power to order divestiture in appropriate

¢ Jacob Siegel Co. v. F.T.C., 327 U.S, 608, 612-13. See F.T.C. v. Cement Institute, 333
U.S. 683, 726. Cf Section 7 of the Federal Trade Commission Act (Commission as master
in chancery to assist in drafting district court antitrust decrees).

7 See F.T.C. v. National Lead Co., 352 U.S. 419, 430, n. 7, where the Court expressly left
open the question whether the Commission’s remedial powers under Section 5(b) were as
broad as those of the Federal Distriet Courts in equity suits (see also United States v.
E. I. duPont de Nemours & Co., 366 U.S. 316, 828, n. 9), but at the same time, in con-
struing the scope of the Commission’s powers, relied indiscriminately on district court
antitrust cases. See 352 U.S., at 430.
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cases.® The Commission, just recently, has so held. American Cyana-
mid Co., F.T.C. Docket 7211 (Opinion Accompanying Final Order,
Dec. 17,1963). [63 F.T.C. 1747, 1898.]

Decisions construing the Commission’s power to order divestiture
under Section 5(b) have a definite relevance to the Commission’s
power under Section 11(b) of the Clayton Act to order relief in lien
of, or in addition to, divestiture. In a series of decisions antedating the
1950 amendments to Sections 7 and 11 of the Clayton Act, the Su-
preme Court held that the Commission’s remedial power under Sec-
tion 11(b) was to be narrowly construed and that the Commission had
not been granted by that section the powers of a court of equity.
Thatcher Mfg. Co.v. F.T.C. and Swift & Co.v. F.T.0., decided with
F.T.C. v. Western Meat Co., 272 U.S. 554; Arrow-Hart & Hegeman
Llec. Co. v. F.T.C. 291 U.S. 587. The Court held that the Commission
could not order divestiture of assets even where they had been acquired
as the result of an unlawful stock acquisition and for the purpose of
disabling the Commission from issuing an effective order divesting
such stock.

The holdings of these cases do not directly govern the question of
whether broad, equitable relief, beyond simple divestiture, is permis-
sible under Section 11(b) as a remedy for an unlawful asset acquisi-
tion. But the decisions obviously depend on the view that the Commis-
sion’s powers under 11(b) are narrowly circumscribed by the literal
terms of the section, which, prior to the 1950 amendments, specified
stock divestiture but was silent on asset divestiture. If this view is
sound, the Commission in the enforcement of Section 7 may be strictly
limited to narrow divestiture orders. ‘

Clearly, however, these decisions are no longer authoritative. In the
recent Philadelphia Bank case, the Supreme Court stated that the
1950 amendments to Sections 7 and 11 were intended to overrule
Thatcher, Swift, and Arrow-Hart (374 U.S., at 343), and that “Con-
gress in 1950 clearly intended to remove all question concerning the
FTC’s remedial power over corporate acquisitions™” (éd., at 348). And
if, as suggested above, Fasiman Kodak has for all practical purposes
been overruled, then the decisions that construed Section 11 so nar-
rowly have been substantially undermined. The Court’s decision in

8 “\WWe have heretofore analogized the power of administrative agencies to fashion appro-
priate relief to the power of courts to fashion Sherman Act decrees. * * * Dissolution of
unlawful combinations * * * is an historic remedy in the antitrust field, even though not
included in the powers of an administrative agency to be part of its arsenal of authority.”
371 U.S,, at 312, n. 17. “There is no express authority for divestiture in either the Sherman
or Clayton Act. See 15 U.S.C. §§ 4, 25. The reasoning that supports such a remedy under
those Acts is as applicable to the Board as it is to the courts.” Id., at 312, n. 18,
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Eastman K odak rested entirely on the two earlier Section 11 decisions
(Zhatcher and Swift) ; the Court held that “The question here pre-
sented is in effect ruled by [7hatcher and Swift]” (274 U.S., at 624).
If the Court now believes that Eastman Kodak was erroneously de-
cided and that the remedial powers conferred on the Commission in
Section 5(b) should not be narrowly and literally construed, there
seems no reasonable basis for reading Section 11(b) narrowly and
literally.®

‘We conclude that the Commission’s powers to grant relief in respect
of unlawful corporate acquisitions are broadly equitable,*® no less so
than under Section 5. See Duke, Scope of Relief Under Section 7 of
the Clayton Act, 63 Col. L. Rev. 1192, 1206-07 (1963). Hence, in a
Section 7 case, as in any other case within the jurisdiction of the Com-
mission, the question to be asked in fashioning a remedy should be:
What kind of order, within the broad range of an equity court’s re-
medial powers, would, in the particular circumstances, be most effective
to “cure the ill effects of the illegal conduct, and assure the public
freedom from its continuance” (United States v. United States Gyp-
sum Co., 340 U.S. 76, 88) %

In view of the nature of the Commission’s remedial powers under
Section 11, it seems clear that a ban on future acquisitions is not
ultra vires the Commission ; such a ban has been imposed by a Federal
District Court under Section 15. United States v. Jerrold Electronics
Corp., 187 F. Supp. 545, 575 (E.D. Pa. 1960), af’d per curiam, 365
U.S. 567. It also seems clear that the Commission is not, as a matter

® Mr. Justice Stone, dissenting in Fastman Kodak, argued that the language of Section
11(b) was narrower than that of Section 5(b). 274 U.S., at 625-627. Actually, the language
is in essence the same. Both specifically grant the Commission the power to issue cease and
desist orders; Section 11(b) also specifies orders of divestiture and orders that the re-
spondent rid of itself of directors chosen contrary to Section 8; neither 11(b) nor 5(b)
grant, in terms, broad remedial powers.

The Court in Philadelphia Bank stated that the correctness of Thatcher, Swift, and
Arrow-Hert was not now open to challenge because those decisions had formed the explicit
premise of the 1950 amendments to Sections 7 and 11, 374 U.S. at 889—40, n. 17. All the
Court appears to have meant, however, was that the meaning given Sections 7 and 11 by
Congress in the 1950 amendments depended on what Congress understood the law under .
the original Sections 7 and 11 to be, so that the Court could not, for purposes of interpret-
ing the 1950 amendments, treat decisions which had been critical in Congressional thinking
at that time as overruled. No such problem is present here.

10 This is not to say that the Commission is, in all respects, a ‘court of equity’”. One
difference between the Commission’s powers under Section 11 and the powers of the Federal
District Courts under Section 15 may be that the courts, by virtue of their express author-
ity “to prevent and restrain violations” of the Clayton Act, but not the Commission, can
enjoin a merger in advanceof its consummation. If the Commission is under special limita-
tions in this regard, that would not affect the question—which has not been authoritatively
answered—of whether the Commission may in certain circumstances obtain a preliminary
injunction under the All Writs Statute, 28 U.S.C. § 1651(a), forbidding the scrambling of
assets (or other conduct which might render effective Commission relief impracticable)
following a merger challenged by the Commission under Section 7. Compare Board of Govs.
of Fed. Res. Sys. v. Transamerica Corp., 184 F. 24 311 (9th Cir, 1950), with F.T.C. v. Inter-
national Paper Co., 241 F. 2d 372 (2d Cir. 1956).
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of power, limited to an order divesting the precise assets acquired in
an unlawful merger.}* There may, to be sure, be cases in which the
disappearance of the particular acquired assets removes the threat to
competition posed by the merger, and, in such a case, further relief
would probably be unnecessary ; the case would as a practical matter
be moot. If, however, the significance of the acquisition lay in elimi-
nating an important competitor from the relevant market, the mere
disappearance of the particular acquired assets would not cure the ill
effects of the acquisition. In such a case, the appropriate remedy might
take the form of an order directing the respondent to restore the ac-
quired company as an effective competitor. Such an order, if war-
ranted by the particular circumstances of the case, would, we think,
be within the Commission’s powers under Section 11(b). And this
should be a possible remedy even if the assets disappeared in the course
of bona fide business conduct, rather than having been destroyed spe-
cifically to frustrate effective relief.:?

We emphasize, in this connection, that the purpose of a Commis-
sion order in a restraint of trade case, whether under Section 11(b)
of the Clayton Act or Section 5(b) of the Federal Trade Commission
Act, is not punitive, or narrowly or negatively prohibitory. The pur-
pose of such an order is to restore, so far as is practicable, competitive
conditions to at least the state of health which they might have been
expected to enjoy but for the unlawful conduct. “A public interest
served by such civil [antitrust] suits is that they effectively pry open
to competition a market that has been closed by defendants’ illegal re-
straints. If this decree accomplishes less than that, the Government
has won a lawsuit and lost a cause.” /nternational Salt Co. v. United
States, 332 U.S. 392, 401.

To achieve this positive goal of restoration and rehabilitation, it may
not be sufficient to prohibit merely the particular acts or practices
found to be unlawful, or to undo merely the particular unlawful trans-
actions that have been consummated. It may be necessary and proper
to forbid acts lawful in themselves (see, e.g., F.7.C. v. National Lead
Co., 352 U.S. 419, 430) or to compel affirmative acts of compliance;
and, if so, the Commission has the power and the duty to provide such
relief. Not only is it conceivable that, in order to cure the ill effects

1 Of course, where the acquisition is of a going coneern, not, as here, of merely a part
of a corporation’s assets, divestiture should ordinarily include replacement assets (and
other assets currently employed in the business) as well as assets originally acquired—
though after-acquired assets may raise special problems. See pp. 86-37, below [pp. 1200~
1201 herein]. The particular problem of the Blackman assets is ordinarily encountered only
in partial-acquisition situations.

12 Complaint counsel attempted to prove that respondent destroyed the Blackman assets
for the specific purpose of preventing the Commission from entering an effective order. We
find a failure of proof on this point. '
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of a merger in a case where the particular assets involved have dis-
appeared, the Commission might order such divestiture of other as-
sets as is required to recreate a viable concern having approximately
the competitive strength of the acquired firm at the time of the acqui-
sion; in addition, since “[a]n industry does not remain frozen during
the period of retention” of an acquired company, the Commission could
require that the acquired firm be recreated in such form as would re-
flect the firm’s probable growth (Union Carbide Corp., 59 F.T.C. 614,
646 (final order) ; Zimmerman, Zhe Federal Trade Commission and
Mergers, 64 Col. L. Rev. 500, 521 (1964))—so as to ensure that the ill
effects of the acquisition will be completely expunged.

In speaking of the broad scope of the Commission’s remedial powers
under Section 11, we do not mean to minimize the practical difficul-
ties that may militate against divestiture or other structural relief
in particular cases. Despite the breadth of its powers, the Commis-
sion would not attempt to apply remedies so drastic, or inequitable,
that the cure would be worse than the disease. Thus, while divestiture
is normally the appropriate remedy in a Section 7 proceeding, on oc-
casion it may possibly be impracticable or inadequate, or impose un-
justifiable hardship—which underscores the importance of the Com-
mission’s having a range of alternatives in its arsenal of remedies.

Finally, we note that in the fashioning of antitrust remedies, whether
by the courts or by the Commission, the public interest in effective
competition is paramount. As the Supreme Court stated in the second
General Motors-duPont decision, “the Government cannot be denied
the latter remedy [complete divestiture] because economic hardship,
however severe, may result. Economic hardship can influence choice
only as among two or more effective remedies.” United States v. E. 1.
duPont de Nemours & Co., 366 U.S. 316, 827; see United States v.
Crescent Amusement Co., 328 U.S. 173, 189. Hence, while the prac-
tical consequences of divestiture or other remedies are immediately
relevant to the question of the proper remedy, purely private economic
interests must be subordinated to the public interest.

111

We now turn to the ultimate question in this case, which is whether
the effect of respondent’s acquisitions of McClintock and of the Black-
man assets “may be substantially to lessen competition, or to tend to
create a monopoly” in the manufacture and sale of commercial meat-
handling equipment throughout the nation.

The record in this case is silent on how McClintock managed to
obtain a virtual monopoly in the commercial meat-handling equip-
ment field, and we therefore assume that its monopoly was acquired
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lawfully. But even a lawful monopolist may not always act with the
same freedom as an ordinary businessman.’® Conduct that would be
considered fair and legitimate competitive tactics by firms not possess-
ing extreme market control may be unlawful under the antitrust laws
in the hands of a single-firm monopolist. Thus, while the mere posses-
sion of a monopoly may not be unlawful, the monopolist who takes
active steps to maintain his market control, for example by embracing
all competitive opportunities promptly as they arise, or by constantly
anticipating and responding to increases in demand, runs the danger
of being found to have unlawfully monopolized. See United States
v. Aluminum Co. of America, 148 F. 24 416 (2d Cir. 1945) ; United
States v. United Shoe Machinery Corp.,110 F. Supp. 295, 842-45 (D.
Mass. 1953), ajf’d per curiam, 347 U.S. 521. Cf. United States v.
Grifiith, 334 U.S. 100. Perhaps only “the passive beneficiary of a
monopoly, following upon an involuntary elimination of competitors
by automatically operative economic forces” (United States v. Alu-
minum Co. of America, supra, at 430), can escape condemnation under
Section 2 of the Sherman Act.

Merger activity is one means—Iless dramatic perhaps than, say, pred-
atory price cutting, but no less effective—by which a firm can
monopolize. Cf. United States v. United Shoe M achinery Corp., supra,
at 307-12; United States v. Aluminum Co. of America, supra, at 434~
36. The tendency-to-monopoly provision of Section 7 reflects an
awareness of the role of acquisitions in monopolization, It seems clear,
therefore, that under Section 7 principles, as well as under Sherman
Act principles, the permissible scope of merger activity involving a
single-firm monopolist is very restricted.

18 Compare the decisions imposing, on firms or combinations of firms having monopoly
control, restrictions on their freedom of action akin to those imposed under systems of
public utility regulation. E.g., Associated Press v. United States, 326 U.S. 1; United States
v. Terminal R.R. Assn., 224 U.S, 883 ; Gamco, Inc. v. Providence Fruit & Produce Bldg.,
194 F. 2d 484 (1st Cir. 1952) ; American Federation of Tobacce Growers v. Neal, 183 F. 2d
869 (4th Cir. 1950).

14 “In one sense, the leasing system and the miscellaneous activities just referred to * * *
were natural and normal, for they were, in Judge Hand’s words, ‘honestly industrial’, 148
F. 2d at page 4381. They are the sort of activities which would be engaged in by other hon-
orable firms. And, to a large extent, the leasing practices conform to long-standing tradi-
tions in the shoe machinery business. Yet, they are not practices which can be properly
described as the inevitable consequences of ability, natural forces, or law. They represent
something more than the use of accessible resources, the process of invention and innova-
tion, and the employment of those techniques of employment, financing, production, and
distribution, which a competitive society must foster. They are contracts, arrangements,
and policies which, instead of encouraging competition based on pure merit, further the
dominance of a particular firm. In this sense, they are unnatural barriers; they unneces-
sarily exclude actual and potential competition ; they restrict a free market. While the law
allows many, enterprises to use such practices, the Sherman Act is now construed by superior
courts to forbid the continuance of effective market control based in part upon such
practices. Those courts hold that market control is inherently evil and constitutes a viola-
tion of § 2 unless economically inevitable, or specifically authorized and regulated by law.”
United States v. United Shoe Machinery Corp., supra, at 34445, .
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It has, in fact, been recognized in decisions interpreting Section 7
that merger activity becomes increasingly suspect in proportion as the
markets in which the effects of the mergers are felt become increas-
ingly concentrated. As the Supreme Court recently stated, “if con-
centration is already great, the importance of preventing even slight
increases in concentration and so preserving the possibility of even-
tual deconcentration is correspondingly great.” Philadelphia Bank,
supra, 374 U.S., at 365, n. 42. As a market approaches the condition of
single-firm monopoly, further mergers affecting the market are un-
likely to escape condemnation under Section 7. “[ A] merger involv-
ing a leading firm in a market that is already well on the way to a
non-competitive structure may be unlawful under Section 7 even where
the aggravation of non-competitive market conditions by the merger
may seem relatively slight because of the already advanced oligopoly
condition of the market.” Procter & Gamble Co., supra, p. 60 [63
F.T.C. 1577]. And, finally, when the condition of the relevant market
is not that of oligopoly, but of monopoly, the requirements of demon-
strating the aggravating effects of a particular acquisition should be
relaxed even further—especially in view of the traditional distinction,
in antitrust thinking, between single-firm monopolists and multi-firm
monopolists (oligopolists), the former being dealt with, on the whole,
under far stricter standards of liability. A very strict rule limiting the
merger possibilities of single-firm monopolists is plainly warranted.

The interplay of monopolization and Section 7 principles has been
explicitly recognized by the Commission. See Scott Paper Co., 57
F.T.C. 1415, remanded, 301 F. 2d 579 (3d Cir. 1962), opinion of Com-
mission on remand (F.T.C. Docket 6559, Dec. 26, 1963) [63 F.T.C.
2240]. A firm having substantial market power is not free, under
Section 7, to embrace through corporate acquisitions every opportu-
nity to meet a rising demand for its product in order to maintain its
dominant position. /d., opinion on remand, pp. 11-12 [63 F.T.C. 2247~
9948]. In the case of a firm that is not only dominant, but a monopolist,
its freedom of action, where exercised in order to preserve its monopoly
position, is even more strictly limited by Section 7.

Where a single-firm monopolist—MecClintock in 1954—is acquired
by a corporation having many times the resources of the acquired
firm—and respondent was at the time of the acquisition, and is today,
such a corporation—that fact in itself makes the merger highly sus-
pect under Section 7. We need not dwell on the many ways in which
the substitution of a large firm such as respondent for a very small
firm such as McClintock would have a tendency to entrench the
monopoly position of the acquired firm and, in particular, to
strengthen the latter’s ability to repulse new competition. See Procter
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& Gamble Co., supra, pp. 47-49, 53-60 [63 F.T.C. 15661567, 1571~
1577]. Moreover, in the case of a monopolist, potential competition is
the only restraining influence on the full exploitation of market con-
trol, and entry by new competitors the only possible source of chal-
lenge to that power. Respondent, as a large, diversified, and growing
firm active in a related product line (commercial baking pans, of which
respondent is the nation’s largest producer), was a prime prospect to
enter the commercial meat-handling equipment field on its own and
offer McClintock effective competition. This is suggested by the fact
that at the time of the acquisition McClintock was just beginning to
expand into the commercial baking pans field; and respondent was
manufacturing large aluminum meat boxes. We believe that in the
particular, and perhaps unique, circumstances of the case—the acquisi-
tion of a single-firm monopolist by a very much larger corporation in
a related product line—-a violation of Section 7 can be shown without
extended analysis of the competitive effects of the acquisition.

But we need not rest on a presumption that adverse competitive
effects flowed from respondent’s acquisition of McClintock. The record
indicates concretely how the acquisition enhanced MecClintock’s power
in the relevant market and enabled it to retain its monopoly control
in the face of new competition. After the entry of Blackman into the
commercial meat-handling equipment field in 1953, respondent’s mar-
ket share began to decline. Although in 1958 its market share was still
approximately 75%, there is no telling how much further its monopoly
might have been eroded as a result of the competition offered by
Blackman. Cf. Standard Oil Co. v. United States, 337 U.S. 293, 309.
The elimination of Blackman as a competitor was thus a logical and
perhaps even necessary step for respondent to take in order to be
secure in its monopoly. It is improbable that this step would or could
have been taken but for respondent’s acquisition of MecClintock.

As mentioned earlier, McClintock at the time of the acquisition was
strapped for cash and subject to a highly restrictive loan agreement,
and we think it unlikely that an independent MecClintock could have
paid a substantial cash consideration for the Blackman assets. In all
likelihood, but for the acquisition of McClintock by respondent, which
enabled the purchase of the Blackman assets and the elimination of
Blackman as a competitor in the manufacture and sale of commercial
meat-handling equipment, those assets would have remained in being
as a source of competition to McClintock. We conclude that respond-
ent’s acquisition of McClintock has enabled the preservation of a
monopoly in the face of new competition and is, therefore, unlawful
under Section 7.
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As for respondent’s acquisition of the assets of Blackman, its unlaw-
fulness under Section 7 is clear and is virtually conceded by respond-
ent. A dominant firm may not lawfully eliminate its leading com-
petitor by acquiring that competitor’s assets. Such an acquisition is
forbidden by Section 1 of the Sherman Act (United States v. First
National Bank & Trust Co., Sup. Ct. No. 86, October Term 1963
(decided April 6, 1964)), and a fortiori by Section 7 of the Clayton
Act. See Brillo Mfg. Co., F.T.C. Docket 6557 (decided January 17,
1964), p. 16 [64 F.T.C. 261]. It is, of course, immaterial that the
assets acquired were a part, rather than the whole, of the corpo-
ration’s assets, in view of the language of Section 7.2 Nor does the
fact that the owner of Blackman Stamping & Manufacturing Com-
pany sold the assets in question because he was suffering from an in-
curable disease bring the acquisition within the “failing company”
exception. The exception refers to business failures. See /nternational
Shoe Co. v. F.T.0., 280 U.S. 291, 299-303 ; H.R. Rep. No. 1191, 8lst
Cong., 1st Sess. 6 (1949); S. Rep. No. 1775, 81st Cong., 2d Sess. 7
(1950). There is no suggestion that the company was anywhere near
failing condition at the time of the acquisition.

v

We suggested earlier that the powers of the Commission in the area
of remedy essentially parallel those of a court of equity. This implies
not only that the Commission’s powers are broad and flexible, but also
that they are to be exercised in accordance with principles of fairness
and equitable treatment. The historic role of equity has been to miti-
gate the harshness of legal remedies as well as to supplement and
strengthen those remedies. If the Commission enjoys, as we think it
does, essentially equitable powers under Section 11 of the Clayton
Act, it must, as a corollary, assume equitable responsibilities. Cf. Neal,
The Clayton Act and the Transamerica Case, 5 Stan. L. Rev. 179, 228
(1953).

For example, there is the question of whether to divest properties
acquired after the challenged acquisition but made a part of the assets
of the acquired firm. To the extent that restoration of competition
demands such divestiture, it will be ordered. Cf. Reynolds Metals Co.
v. 1.7.0., 309 F. 2d 223, 231 (D.C. Cir. 1962). But consideration of a
multitude of equitable factors is inescapable—the respondent’s good
faith, the proportion of after-acquired to acquired assets, the extent

15 Section 7 provides in pertinent part: “no corporation * * * ghall acquire the whole or
any part of the assets of another corporation * * *.” See United States v. Lever Bros, Co.,
216 F. Supp. 887 (S.D.N.Y. 1963) ; Note, 52 Col. L. Rev. 766, 779-80 (1952).
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to which they can be segregated, whether the after-acquired properties
represent reinvestment of proceeds from the acquired properties or
the normal growth that would have taken place if the merger had
not occurred,*® and so on.

The problem of fashioning a remedy that is both effective and fair
seems to be a rather difficult one in the present case, although neither
complaint counsel nor respondent have given it much attention.
MecClintock’s operations are now carried on in a part of one of respond-
ent’s plants, and if divestiture of McClintock is to be accomplished,
it may be necessary for respondent to establish McClintock in a new
plant. This may or may not be a feasible undertaking. Given the
rather small scale of McClintock’s operations, its restoration as an in-
dependent corporation may be disproportionately expensive—especi-
ally since it is now almost ten years since McClintock ceased to be
operated as an independent entity. Before a final order in respect of
the acquisition can be entered by the Commission, it is essential that
the parties make a full submission of such views, argument and data
as would assist a court of equity in fashioning equitable relief. As
mentioned earlier, the criterion for the appropriate remedy is the
public interest, not the private interests which might be affected. But
at present we are without a basis for making an informed judgment
as to whether the divestiture of McClintock would advance or impede
the public interest.

Since divestiture may not, in the particular circumstances of this
case, be an appropriate remedy, it is particularly important that the
parties give consideration to other remedies, and in particular to
whether respondent should be barred from making future acquisitions
in the commercial meat-handling equipment field.*” Respondent’s pro-
pensity to engross by merger new competition in the commercial meat-
handling equipment line is demonstrated not only by its acquisition of
the Blackman assets, but also by its attempt in 1957 to purchase
Chesley Industries—its only other competitor.

It seems clear that future acquisitions by respondent in this field
would be inconsistent with effective and lasting relief from the ad-
verse effects of the acquisitions challenged in this case. Were respond-
ent—assuming it was allowed to retain control of McClintock—{free
to make further acquisitions of competitors of McClintock in the

16 Jt has been suggested that the Commission should “presume that all postacquisition
additions represent the best evidence of what would have been the growth of the company
during the years of acquisition, and * * * require the divesting company to rebut that
presumption.” Zimmerman, supra p. 17, at 521,

17 Complaint counsel argue that respondent should be forbidden from making acquisitions
in any line of commerce for a period of years. However, respondent is a far-flung, diversified
corporation active in many different lines of commerce, and we find no evidence in the
record from which to infer that acquisitions by respondent in other lines of commerce
besides commercial meat-handling equipment would contravene the policy of Section 7.
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future, it would be in a position to retain its monopoly position
against new competition, just as it did by acquiring Blackman. In
view of the comparative ease of entry that seems to exist in the com-
mercial meat-handling equipment field, it is conceivable that if re-
spondent is strictly precluded from making further acquisitions in
the line, McClintock’s monopoly position may eventually be substan-
tially eroded due to new competition. Cf. United States v. Aluminum
Co. of America, 148 F. 2d 416, 44647 (2d Cir. 1945).

The problem of proper remedy with respect to respondent’s aquisi-
tion of the Blackman assets is also acute. As noted earlier, we believe
the Commission has the power to compel the restoration of Blackman
as an effective competitor notwithstanding the disappearance of the
particular acquired assets. But it is not clear how realistic such a rem-
edy would be in the particular circumstances of the present case. The
cost of establishing a completely new company as a viable competitor
in such a small industry as commercial meat-handling equipment
might be undue, and the prospects for the survival of such a company
might be remote. These questions, like those pertaining to the Me-
Clintock acquisition, cannot be answered on the basis of the Com-
mission’s present knowledge.

Accordingly, we are directing the parties to submit, pursuant to
Section 3.24(c) of the Commission’s Procedures and Rules of Prac-
tice (effective August 1, 1963), proposed forms of order with sup-
porting briefs presenting relevant views, argument and data. On the
basis of these submissions, the Commission will adopt a final order
affording the maximum possible relief against the adverse competitive
effects of respondent’s unlawful acquisitions. At present, the Commis-
sion is in a position only to recognize, not solve, the difficult problems
of relief which appear to be present.?®

Commissioner Reilly did not participate for the reason that he did
not hear oral argument.

Orper Mobprrying INrTIAL DgrcrsioN, ApOPTING FINDINGS AND
Coxcrusions, AND DirecTine Fruine or Prorposep Forms oF ORDER

APRIL 21, 1964

Upon consideration of complaint counsel’s appeal from the initial
decision of the hearing examiner, the Commission has determined that

18 The suggestions made in this opinion regarding remedial possibilities are not intended
to be exhaustive. For example, the parties should explore the possibility of some form of
partial divestiture of either or both of the challenged acquisitions. See, e.g., Brillo Mfg. Co.,
F.T.C. Docket 6557 (Final Order, January 17, 1964) [64 F.T.C. 245]. Also, the parties
should consider the feasibility of a provision in the order requiring respondent to provide
knowhow or other assistance to prospective new competitors. On problems of remedy, see
generally Duke, Scope of Relief Under Section 7 of the Clayton Aot, 63 Col. L. Rev, 1192
(1963).
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(1) the final order entered by the examiner should be vacated; (2)
the findings and conclusions of the examiner should be adopted by the
Commission to the extent consistent with the accompanying opinion,
and rejected to the extent inconsistent therewith; (3) additional find-
ings and conclusions, contained in the accompanying opinion, should
be adopted by the Commission; (4) although the Commission has
found a violation of law, no final order should be entered at this
time pending receipt of additional views on the form and content of an
appropriate order. Accordingly,

It is ordered, That the initial decision be, and it hereby is, adopted
by the Commission to the extent consistent with the accompanying
opinion, and rejected to the extent inconsistent therewith. ‘

It is further ordered, That the findings of fact and conclusions of
law contained in the accompanying opinion be, and they hereby are,
adopted as additional findings and conclusions of the Commission.

It is further ordered, That complaint counsel and counsel for re-
spondent shall each file, within thirty (80) days of the receipt of this
order, a proposed form of order and brief in support thereof, in ac-
cordance with the directions contained in the accompanying opinion.

Commissioner Reilly not participating for the reason that he did
not hear oral argument.

OrixioNn Accompanyine Fixar Orper
JUNE 30, 1964

By Elman, Commissioner:

On April 21, 1964, the Commission determined that respondent’s
acquisitions (1) of the stock and assets of McClintock Manufacturing
Company, and (2) of certain assets of Blackman Stamping & Manu-
facturing Company, were unlawful under Section 7 of the Clayton
Act, as amended (15 U.S.C. § 18). However, the Commission deferred
entry of a final order pending receipt of additional views on the form
and content of an appropriate order, which the parties were directed
to submit. Those views have been received, and the Commission is now
ready to formulate a final order that will provide effective and equi-
table relief against the ill effects of respondent’s unlawful conduct.

In its opinion of April 21 (see pp. 23-25 [pp. 1222-1223 herein]), the
Commission suggested the following as possible forms of remedy in this
case: (1) complete divestiture of McClintock, and its restoration as an
independent competitive entity in the commercial meat-handling equip-
ment field; (2) restoration of Blackman as such an entity; (3) a ban
on future acquisitions by respondent in this field; (4) partial divesti-
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ture of either or both of the challenged acquisitions; (5) a provision
for know-how or other assistance by respondent to prospective new
competitors. The Commission reserved decision on what remedy, or
combination of remedies, would be most appropriate in the particular
circumstances of this case. Complaint counsel have submitted a pro-
posed form of order that would require respondent to divest a part of
the assets involved in its acquisition of McClintock, principally those
assets actually used for the manufacture of commercial meat-handling
equipment, and that would also require respondent to cease and desist
from acquiring in the future, without prior approval by the Commis-
slon, any part of the stock or assets of any corporation engaged in the
manufacture or sale of commercial meat-handling equipment, rubber
greens, or related products distributed to supermarkets, chain stores,
and butcher-supply distributors and jobbers. Respondent’s proposed
order would, in essence, bar respondent, for a period of five years after
the issuance of this order, from acquiring without prior approval by
the Commission the stock or assets of any corporation engaged to a
substantial extent in the manufacture of commercial meat-handling
equipment.

In directing the parties to consider various remedial possibilities in
this matter, the Commission expressed concern with the practical dif-
ficulties that divestiture might, in the particular circumstances, in-
volve. In recognition of such difficulties, complaint counsel have not
proposed complete divestiture of McClintock or restoration of Black-
man, the assets of which have disappeared since the acquisition. Com-
plaint counsel do, however, propose the divestiture of such acquired
assets as are required for the manufacture and sale of commercial meat-
handling equipment. The proposed order would permit respondent to
retain those acquired assets, such as fork-lift trucks, motors, presses,
shears, automobiles, leaseholds, and office supplies, that may be used
in but are not peculiar to the manufacture or distribution of the Me-
Clintock lines of commercial meat-handling equipment. Such an order,
while it would not restore McClintock in the exact form in which it
existed prior to its acquisition by respondent, should suffice to enable
the restoration of McClintock as a viable competitor in the manufac-
ture and distribution of commercial meat-handling equipment.

Respondent does not contend that partial divestiture would be im-
practical or inequitable, but it does contend that, “[bJecause the Com-
mission’s finding of illegality with respect to the McClintock acquisi-
tion is based upon respondent’s subsequent acquisition of certain Black-
man assets, an order which will prevent respondent from making any
further acquisitions of that nature for a stated period of time in the
future will be effective to accomplish the Commission’s purpose”, so

313-121—70——78



1226 FEDERAL TRADE COMMISSION DECISIONS
Opinion 65 F.T.C.

that “nothing would be accomplished by an order divesting respondent
of McClintock.” (Respondent’s Memorandum With Respect to Relief,
p. 5.) Respondent has, however, misconceived the ground of the Com-
mission’s decision: The Commission did not hold that the acquisition of
McClintock was unlawful merely because it enabled respondent’s sub-
sequent acquisition of the Blackman assets, but based its determination
on the following additional factors:

Because McClintock enjoyed at the time of the acquisition a monop-
oly in the manufacture and sale of commercial meat-handling equip-
ment, any acquisition whereby its power to dominate and control the
industry was enhanced even slightly would necessarily violate Section
7. Specifically, the substitution of a large firm such as respondent for
a very small firm such as McClintock had “a tendency to entrench the
monopoly position of the acquired firm and, in particular, to strengthen
the latter’s ability to repulse new competition.” (Commission opinion,
p. 1219.) The acquisition was further inimical to competition in
eliminating Ekco as a potential competitor in the commercial meat-
handling equipment field. For these reasons the Commission concluded
that the acquisition was unlawful under Section 7. The Commission
went on, however, to give a concrete illustration of how the acquisition
had contributed to the entrenchment of McClintock’s monopoly in the
commercial meat-handling equipment field : it had enabled the elimina-
tion of Blackman as a competitor of respondent in that field." Since the
Commission’s basis for concluding that the McClintock acquisition was
unlawful was, not that it enabled respondent to acquire the Blackman
assets, but that it enhanced the monopoly power of McClintock—the
Blackman acquisition illustrating how that enhanced power was exer-

1 Respondent argues at some length (Respondent’s Memorandum With Respect to Rellef,
pp. 4-5, n. 5) that the Commission was in error in concluding that “[i]t is improbable
that this step [the elimination of Blackman as a competitor by the purchase of certain
Blackman assets] would or could have been taken but for respondent’s acquisition of
McClintock.” (Commission opinion, p. 1220.) Respondent argues that the restrictive
loan agreement to which MecClintock was subject would not have precluded its purchasing
Blackman and that McClintock was, moreover, sufiiciently profitable an enterprise before
its acquisition by respondent to make the purchase. Respondent again misunderstands the
Commission’s reasoning. It is not that McClintock absolutely could not have made the
acquisition had it not been acquired by Ekco, but that the probabilities are that the inde-
pendent McClintock’s financial limitations would bave prevented the Blackman purchase
if McClintock had not been acquired by Ekco. In so concluding, moreover, the Commission
relied not only on the restrictive provision in the loan agreement relating to net current
assets, as respondent seems to believe, but also on the other significant disabilities under
which the independent McClintock labored. (See Commission opinion, pp. 1205, 1220-1221.)
These factors, considered as a whole, justified the Commission in concluding that respond-
ent’s acquisition of McClintock probably enabled the subsequent acquisition of the Black-
man assets. In any event, while the purchase of the Blackman assets strengthening the
inference that the acquisition of MecClintock violated Section 7, the Commission would
reach the same result even if it was not established that McClintock’s acquisition by
respondent enabled the subsequent acquisition of the Blackman assets. For, as noted
above, it is not the Commission’'s position “that respondent’s acquisition of MecClintock
was retroactively unlawful,” (Respondent’s Memorandum With Respect to Relief, p. 4.)
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cised—respondent’s contention that divestiture is an unnecessary rem-
edy, and that it would be enough to ban future zpcquisitions by respond-
ent in the commercial meat-handling equipment field, fails.

In any event, a prohibition on future acquisitions is clem:ly not an
adequate substitute for divestiture in this case. Thfa ?ﬂectlveness of
such a prohibition alone to restore competition in this 1ndus'try would
depend on the ability of new competitors to gain a foo'thol.d in the face
of respondent’s entrenched position of monopoly potwer, since, at pres-
ent, respondent is substantially free from competition. The prospects
for such new competition would appear to be rather remote, given
respondent’s size and competitive strength and the fact that respond-
ent, so long as it retains McClintock, is of course excluded as a poten-
tial entrant into the industry. The prospects of new competition would
be significantly improved if McClintock were made independent from
Ekeo, since in that case McClintock would be denied the advantages
of Ekeco’s size and strength and Ekco would be restored as a potential
new competitor. Since divestiture in the form discussed earlier seems
clearly to be the only really effective remedy, and also appears to be
fair, equitable and practicable, we have determined that it should be
ordered in the public interest.?

We have also modified complaint counsel’s proposed order to elimi-
nate the requirement that respondent may not, within one year follow-
ing divestiture, re-enter the commercial meat-handling equipment
market. While such a covenant not to compete may be appropriate,
that should be left to mtual determination by respondent and the pur-
chaser of the assets required to be divested, subject to the Commis-
sion’s approval.

2 We have modified the proposed order submitted by complaint counsel in order to make
clear that the overriding purpose of divestiture here is to enable McClintock to be restored
as a going concern and effective competitor in the manufacture and sale of commercial
meat-handling equipment. Complaint counsel’s proposed order would have required divesti-
ture of the acquired assets used in the rubber greens manufacturing business, as well as
the acquired assets used in the manufacture and sale of commercial meat-handling equip-
ment, on the ground of the intimate historical and marketing relationship which rubber
greens bear to commercial meat-handling equipment. However, rather than determine at
this time precisely what assets must be dlvested, we deem it more appropriate simply to
require such divestiture, within the broad framework of the order, as may be necessary to
ensure the restoration of McClintock as a viable competitor in the commercial meat-
handling equipment industry. Details of compliance with the requirements of the order
need not and cannot be determined at this stage of the proceeding. See Section 3.26 of the
Commission’s Procedures and Rules of Practice (effective August 1, 1963).

We have also modified complaint counsel’s proposed order to eliminate the requirement
that respondent may not, within one year following divestiture, re-enter the commercial
meat-handling equipment market. While such a covenant not to compete may be appropri-
ate, that should be left to mutual determination by respondent and the purchaser of the
assets required to be divested, subject to the Commission’s approval.
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competitor, Ekco should be precluded from entering the industry by
corporate acquisition. Its entry into this industry should, if the policy
underlying the enactment of the antimerger act is to be effectuated,
take the form of internal expansion. Cf. United States v. Philadelphia
National Bank, 374 U.S. 321, 370. In view of the monopolistic structure
of the industry, respondent must be prevented from entering it, in the
future, by elimination through acquisition of any of the few companies
active in the industry. For example, the remedial objectives of the
Commission’s divestiture order would not be served were respondent
to acquire Chesley Industries, at present the only significant com-
petitor of Ekco-McClintock in the commercial meat-handling equip-
ment field. Thus a ban on future acquisitions is, in conjunction with
divestiture, necessary to remedy effectively the conditions brought
about by respondent’s unlawful conduct.®
Commissioner Reilly did not participate.

Fixan OrpEr

Pursuant to the Commission’s order of April 21, 1964, complaint
counsel and respondent have submitted proposed forms of order and
supporting briefs. The Commission has considered these proposals
and has concluded, for the reasons stated in the accompanying opin-
ion, that the following order is appropriate in the light of the Commis-
sion’s decision in this matter and the public interest, and that it
should be adopted and issued forthwith as the Commission’s final
order. Accordingly, '

Itis ordered, That:

I

Respondent, Ekco Products Company, a corporation, and its offi-
cers, directors, agents, representatives, employees, subsidiaries, affili-
ates, successors and assigns, within one (1) year from the date this
order becomes final, shall divest, absolutely and in good faith, the fol-
lowing assets acquired by Ekco Products Company as a result of the
acquisition by Ekco Products Company of the McClintock Manufac-
turing Company, together with all additions thereto and replacements

8 We have decided to modify the absolute ban on future acquisitions contained in com-
plaint counsel’s proposed order. In the circumstances, a 20-year ban would appear to offer
sufficient protection of the public interest. Respondent’s proposed 5-year ban, however,
would be clearly insufficient. In the life of an industry, five years is a very short time, It is
too unlikely that a 5-year period will see sufiicient improvement in the health of competi-
tion in this industry to justify permitting respondent a free hand in re-entering the
industry through acquisition at the end of that period. We have also modified complaint
counsel’s proposed ban to narrow its product coverage to commercial meat-handling
equipment.



EKCO PRODUCTS CO. 1229

1163 Final Order

thereof which have been made since the acquisition : (1) the McClintock
trade name, and all patents, trademarks, trade secrets, lists of cus-
tomers and accounts, inventories of goods furnished and in process,
distribution agreements, supply and requirements contracts, tools, dies,
punches and patterns, that are used in the manufacture or sale of com-
mercial meat-handling equipment; (2) all other assets peculiar to
the manufacture or sale of commercial meat-handling equipment, but
not leaseholds, stamping machinery, industrial fork-lift trucks and
other such assets not peculiar to the manufacture or sale of commer-
cial meat-handling equipment; and (8) all other assets as may be
necessary to reconstitute McClintock Manufacturing Company as a
going concern and effective competitor in the manufacture and sale
of commercial meat-handling equipment.

I

By such divestiture, none of the assets deseribed in paragraph I of
" this order shall be sold or transferred, directly or indirectly, to any
person who at the time of the divestiture is an officer, director, em-
ployee, or agent of, or under the control or direction of, respondent or
any of respondent’s subsidiary or affiliated corporations, or owns or-
controls, directly or indirectly, more than one (1) percent of the out-
standing shares of common stock of Ekco Products Company, or to
any purchaser who is not approved in advance by the Federal Trade
Commission.

III

For a period of one (1) year following the divestiture required by
paragraph I of this order, respondent shall, at its own expense,
furnish such technical and marketing information within its possession
or control as may be reasonably requested by the purchaser.

IV

For a period of twenty (20) years following the date that this
order becomes final, respondent shall not, without the prior approval
of the Federal Trade Commission, acquire, directly or indirectly,
through subsidiaries or otherwise, the whole or any part of the stock,
share capital or assets of any corporation which is engaged in the
manufacture or sale of commercial meat-handling equipment.

v

Respondent shall periodically, within sixty (60) days from the date
this order becomes final and every ninety (90) days thereafter until
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divestiture is fully effected, submit to the Commission a detailed
written report of its actions, plans, and progress in complying with the
provisions of this order and fulfilling its objectives.

Commissioner Reilly not participating for the reason that he did
not hear oral argument. '

INx THE MATTER OF

PROCINO-ROSSI CORPORATION

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
SECS. 2(a), (d), AND (&) OF THE CLAYTON ACT

Docket C-765. Complaint, June 30, 1964—Decision, June 30, 1964

Consent order requiring an Auburn, N.Y., manufacturer of macaroni and maca-
roni products, egg products, sauces and other food products—selling to a
large number of wholesalers, independent and chain retailers, and institu-
tions, principally in Massachusetts, New York, Ohio, Pennsylvania, and Ver-
mont—to cease discriminating in price between different purchasers of its
products by such practices as granting rebates to a retail food chain and
giving certain purchasers merchandise for which no charge was made, while
not giving rebates or free goods to competitors of customers so favored, thus
violating Sec. 2(a) of the Clayton Act; by paying certain customers an allow-
ance for advertising based on total purchases of certain of its products,
granting a large Pennsylvania retail food chain a special allowance of $200
per three-month period for additional advertising services, including in-store
display, furnished by the customer, and by making payments to certain cus-
tomers for advertising in catalogs, newspapers and on radio, while not mak-
ing such allowances available on proportionally equal terms to all competi-
tors of the favored customers, in violation of Sec. 2(d) of the Clayton Act;
and by installing special “demonstrators” in the places of business of certain
customers while not making such services available on proportionally equal
terms to all other purchasers competing with such favored customers, in
violation of Sec. 2(e) of the Clayton Act.

COMPLAINT

The Federal Trade Commission, having reason to believe that the
party respondent named in the caption hereof, and hereinafter more
particularly designated and described, has violated, and is now violat-
ing the provisions of subsections (a), (d) and (e) of Section 2 of the
Clayton Act, as amended (U.S.C. Title 15, Sec. 13), hereby issues its
complaint, stating its charges with respect thereto as follows:

COUNT I

ParacrarH 1. Respondent Procino-Rossi Corporation is a corpora-
tion organized, existing, and doing business under and by virtue of the
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laws of the State of New York, with its office and principal place of
business located at 48 Washington Street, Auburn, New York.

Par. 2. Respondent has been and is now engaged in the manufacture,
sale and distribution of macaroni, macaroni products, egg products,
sauces and other food products. Respondent sells its products to a
large number of customers located principally in the states of Massa-
chusetts, New York, Ohio, Pennsylvania and Vermont, purchasing
such products for use, consumption, or resale. Respondent’s customers
include wholesalers, independent retailers, retail chain stores, and in-
stitutions. Respondent’s sales of its products are substantial, exceed-
ing $3,800,000 in 1961.

Par. 8. Respondent sells and causes its products to be transported
from its manufacturing plant and principal place of business in the
State of New York to purchasers located in other States of the United
States. There has been at all times mentioned herein a continuous
course of trade in said products in commerce, as “commerce” is defined
in the Clayton Act, as amended. :

Par. 4. In the course and conduct of its business in commerce,
respondent sells its products of like grade and quality to purchasers
who are in substantial competition with each other in the resale and
distribution of such products within the trading areas where said
purchasers are located.

Par. 5. In the course and conduct of its business in commerce, and
particularly since 1959, respondent has been, and is now discriminating
in price between different purchasers of its products by selling said
products to some purchasers at higher and less favorable prices than
the prices charged competing purchasers for such products of like
grade and quality.

For example, within the State of Pennsylvania, respondent has sold,
and is now selling, certain of its products of like grade and quality to
purchasers thereof at net prices substantially higher than the net prices
charged other purchasers who compete in the sale and distribution of
said products with the purchasers paying the higher prices. In one
instance a retail food chain purchasing respondents’ products is
granted a rebate or allowance not granted to competing purchasers.
In other instances, certain favored purchasers of respondent’s products
receive merchandise for which no charge is made, resulting in said
favored purchasers paying net prices which are lower than the prices
paid by competing purchasers who do not receive such free
merchandise.

Par. 6. The effect of the discriminations in price made by respond-
ent in the sale of its products to competing purchasers, as hereinbefore
set forth, may be substantially to lessen competition or tend to create a
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monopoly in the lines of commerce in which the favored purchasers are
engaged, or to injure, destroy or prevent competition with the favored
purchasers who receive the benefit of such lower net prices.

Par. 7. The discriminations in price made by respondent in the sale
of its products, as hereinbefore alleged, are in violation of subsection
(a) of Section 2 of the Clayton Act, as amended by the Robinson-
Patman Act.

COUNT I

Par. 8. Paragraphs One through Four of Count I hereof are here-
by set forth by reference and made a part of this Count as fully and
with the same effect as if quoted herein verbatim.

Par. 9. In the course and conduct of its business in commerce, and
particularly since 1959, respondent has paid or contracted for the pay-
ment of something of value to or for the benefit of some of its cus-
tomers as compensation or in consideration for services or facilities
furnished by or through such customers in connection with their offer-
ing for sale or sale of products sold to them by respondent, and such.
payments have not been made available on proportionally equal terms
to all other customers competing in the sale and distribution of
respondent’s products. _

For example, respondent has in effect with certain of its customers
cooperative advertising agreements whereby said customers are paid
an allowance for advertising respondent’s products based on total
purchases of certain of respondent’s products. Said allowance is not
made available on proportionally equal terms to all other competing
customers. In addition to said cooperative advertising allowance, re-
spondent has granted to a large retail food chain in the State of
Pennsylvania a special allowance of two hundred dollars ($200) per
three-month period for additional advertising services, including in-
store display, furnished by said customer. Said special allowance has
not been made available on proportionally equal terms to all other
competing customers. Respondent has also made payments to customers
for advertising furnished by said customers in catalogs, newspapers
and on radio. Said payments have not been made available on propor-
tionally equal terms to all other competing customers.

As a further example, respondent has, directly or indirectly, through
Storecast Corporation of America, a corporation located in New York
City engaged in the business of furnishing background music and other
promotional services or facilities to retailers within the State of
Pennsylvania, made or made available, substantial payments in the
form of cash rebates, merchandising aid and background music to
a large retail food chain as compensation or in consideration for certain
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promotional services or facilities furnished by retail outlets of said
retail food chain in connection with the resale of respondent’s prod-
ucts. Respondent has not made such payments available to competitors
of the aforesaid favored customer on proportionally equal or on any
terms.

Par. 10. The acts and practices of respondent, as alleged herein, are
in violation of subsection (d) of Section 2 of the Clayton Act, as
amended by the Robinson-Patman Aect.

COUNT III

Par. 11. Paragraphs One through Four of Count I hereof are
hereby set forth by reference and made a part of this Count as fully and
with the same effect as if quoted herein verbatim.

Par. 12. In the course and conduct of its business in commerce, and
particularly since 1959, respondent has discriminated in favor of cer-
tain purchasers of its products bought for resale by contracting to
furnish, or furnishing, or by contributing to the furnishing to such
favored purchasers of services or facilities connected with the han-
dling, sale, or offering for sale of such products so purchased while not
according such services or facilities to all competing purchasers on
proportionally equal terms.

As one example of such practices, respondent has furnished certain
of its purchasers the services and facilities of special personnel known
as “demonstrators”, while not according such services or facilities to
all other competing purchasers on proportionally equal terms. Such
personnel, compensated and furnished by respondent, are installed in
the places of business of favored purchasers to assist in promoting the
sale of respondent’s products to customers of said favored purchasers.

Par. 13. The acts and practices of respondent as alleged herein, are
in violation of subsection (e) of Section 2 of the Clayton Act, as
amended by the Robinson-Patman Act.

Deciston axp OrpER

The Commission having heretofore determined to issue its complaint
charging the respondent named in the caption hereof with violation of
subsections (a), (d) and (e) of Section 2 of the Clayton Act, as
amended, and the respondent having been served with notice of said
determination and with a copy of the complaint the Commission
intended to issue, together with a proposed form of order; and

The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the complaint
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to issue herein, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondent that the law has been violated as set forth in such com-
plaint, and waivers and provisions as required by the Commission’s
rules; and

The Commission, having considered the agreement, hercby accepts
same, issues its complaint in the form contemplated by said agree-
ment, makes the following jurisdictional findings, and enters the fol-
lowing order:

1. Respondent Procino-Rossi Corporation is a corporation orga-
nized, existing and doing business under and by virtue of the laws of
the State of New York, with its office and principal place of business
located at 48 Washington Street, Auburn, New York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent.

ORDER

It is ordered, That respondent Procino-Rossi Corporation, a cor-
poration, and its officers, employees, agents and representatives,
directly or through any corporate or other device, in or in connection
with the offering for sale, sale or distribution of any of its products
in commerce, as “commerce” is defined in the Clayton Act, as amended,
do forthwith cease and desist from discriminating, directly or indi-
rectly, in the price of such products of like grade and quality:

By selling such products to any purchaser at net prices higher
than the net prices charged any other purchaser who competes in
the resale or distribution of such products with the purchaser
paying the higher price.

1t is further ordered, That respondent Procino-Rossi Corporation,
a corporation, and its officers, employees, agents and representatives,
directly or through any corporate or other device, in or in connection
with the offering for sale, sale or distribution of any of its products
in commerce, as “commerce” is defined in the Clayton Act, as amended,
do forthwith cease and desist from:

1. Paying or contracting for the payment of anything of value
to, or for the benefit of, any customer of respondent as compen-
sation or in consideration for any services or facilities furnished
by or through such customer in connection with the offering for
sale, sale or distribution of respondent’s products, unless such pay-
ment or consideration is made available on proportionally equal
terms to all other customers competing in the distribution of such
products;
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2. Furnishing, contracting to furnish, or contributing to the
furnishing of services or facilities in connection with the handling,
processing, sale or offering for sale of respondent’s products to
any purchaser from respondent of such products bought for resale,
when such services or facilities are not accorded on proportionally
equal terms to all other purchasers from respondent who resell
such products in competition with such purchasers who receive
such services or facilities.

It is further ordered, That the respondent herein shall, within sixty
(60) days after service upon it of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which it has complied with this order.

Ix TEE MATTER OF
IDEAL MACARONI COMPANY

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(d)
OF THE CLAYTON ACT

Dockct C-766. Complaint, June 30, 196 —Decision, June 30, 1964

Consent order requiring a Bedford Heights, Ohio, manufacturer of macaroni,
macaroni products, egg products, sauces and other food products—selling to
wholesalers, independent and chain retailers, restaurants, institutions and
food processors in Ohio and Pennsylvania—to cease discriminating in price
in violation of Sec. 2(d) of the Clayton Act by such practices as making
available to the Solon, Ohio Division of a national grocery chain operating
79 retail stores in Ohio and Pennsylvania, payments and allowances amount-
ing to approximately $8,000 including (1) free merchandise for store open-
ings and other promotional purposes, (2) a “stamp promotion” among other
promotional discounts and allowances, (3) payments and allowances for
newspaper and television advertising, and (4) payments for coupon sales
unless such payments and allowances are available on proportionally equal
terms to all other customers of respondent competing in the sale of such

products.
COMPLAINT

The Federal Trade Commission, having reason to believe that the
party respondent named in the caption hereof, and hereinafter more
particularly designated and described, has violated, and is now violat-
ing the provisions of subsection (d) of Section 2 of the Clayton Act,
as amended (U.S.C. Title 15, Sec. 13), hereby issues its complaint,
stating its charges with respect thereto as follows:

Paracrara 1. Respondent Ideal Macaroni Company is a corpora-
tion organized, existing, and doing husiness under and by virtue of the
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laws of the State of Ohio, with its office and principal place of business
located at 26001 Richmond Road, Bedford Heights, Ohio.

Par. 2. Respondent has been and is now engaged in the manufac-
ture, sale and distribution of macaroni, macaroni products, egg prod-
ucts, sauces and other food products. Respondent sells its products to
a large number of customers located principally in the states of Ohio
and Pennsylvania, purchasing such products for use, consumption,
or resale. Respondent’s customers include wholesalers, independent
retailers, retail chain stores, restaurants, institutions and food proc-
essors. Respondent’s sales of its products are substantial, exceeding
$1,000,000 in 1962.

Par. 3. Respondent sells and causes its products to be transported
from its manufacturing plant and principal place of business in the
State of Ohio to purchasers located in other States of the United
States. There has been at all times mentioned herein a continuous
course of trade in said products in commerce, as “commerce” is defined
in the Clayton Act, as amended.

Par. 4. In the course and conduct of its business in commerce, re-
spondent sells its products of like grade and quality to purchasers
who are in substantial competition with each other in the resale and
distribution of such products within the trading areas where said
purchasers are located.

Par. 5. In the course and conduct of its business in commerce, and
particularly since 1959, respondent has paid or contracted for the
payment of something of value to or for the benefit of some of its
customers as compensation or in consideration for services or facilities
furnished by or through such customers in connection with their offer-
ing for sale or sale of products sold to them by respondent, and such
payments have not been made available on proportionally equal terms
to all other customers competing in the sale and distribution of re-
spondent’s products.

For example, during 1962 respondent made available to the Solon,
Ohio Division of a national retail grocery chain, operating seventy-
nine retail grocery stores in Ohio and Pennsylvania through the
aforesaid Division, various payments and allowances amounting to
approximately eight thousand dollars ($8,000). These payments and
allowances included, but were not limited to: (1) free merchandise for
store openings and other promotional purposes; (2) discounts or al-
lowances for various promotional purposes, including a “stamp pro-
motion”; (8) payments and allowances for newspaper and television
advertising; and (4) payments and allowances for coupon sales.

Respondent has not offered to pay, or paid, or otherwise made such
payments or allowances available on proportionally equal terms to
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all customers competing with said favored national retail grocery
chain customer.

Par. 6. The acts and practices of respondent, as alleged herein, are
in violation of subsection (d) of Section 2 of the Clayton Act, as
amended by the Robinson-Patman Act.

Dzcision anp ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Restraint of Trade
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with vio-
lation of subsection (d) of Section 2 of the Clayton Act, as amended ;
and

The respondent and counsel for the Commission having thereafter
- executed an agreement containing a consent order, an admission by the
respondent of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement, is
for settlement purposes only and does not constitute an admission by
the respondent that the law has been violated as alleged in such com-
plaint, and waivers and provisions as required by the Commission’s
rules; and

The Commission having reason to believe that the respondent has
violated subsection (d) of Section 2 of the Clayton Act, as amended ;
and having determined that complaint should issue stating its charges
in that respect ; and having determined that the agreement would afford
an adequate basis for appropriate disposition of the proceeding; and

The Commission, subsequent to the foregoing determinations, hav-
ing issued on March 12, 1964, its order accepting the aforesaid agree-
ment but deferring service on the respondent of the decision and order
of the Commission in this proceeding until issuance by the Commission
of its decision and order in a related Commission proceeding in which
Notice of Determination to issue complaint was directed by the Com-
mission on such date ; and the Commission having now determined that
such condition is met inasmuch as the decision and order in disposition
of such related proceeding, namely, /n the Matter of Procino-Rossi
Corporation, Docket No. C-765 [p. 1230 herein], is issuing simultane-
ously with the Commission’s action herein;

Now, therefore, the Commission hereby issues its complaint in this
proceeding in the form contemplated by the aforesaid agreement,
makes the following jurisdictional findings, and enters the following
order:
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1. Ideal Macaroni Company is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
Ohio, with its office and principal place of business located at 26001
Richmond Road, Bedford Heights, Ohio.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent.

ORDER

It is ordered, That respondent Ideal Macaroni Company, a corpora-
tion, and its officers, employees, agents and representatives, directly
or through any corporate or other device, in or in connection with the
offering for sale, sale or distribution of any of its products in com-
merce, as “commerce” is defined in the Clayton Act, as amended, do
forthwith cease and desist from:

Paying or contracting for the payment of anything of value to,
or for the benefit of, any customer of respondent as compen-
sation or in consideration for any services or facilities furnished
by or through such customer in connection with the offering for
sale, sale or distribution of respondent’s products, unless such
payment or consideration is made available on proportionally
equal terms to all other customers competing in the distribution
of such products.

1t is further ordered, That the respondent herein shall, within sixty
(60) days after service upon it of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which it has complied with this order.

IN THE MATTER OF
GIOIA MACARONI COMPANY, INC.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SECS.
2(a), (d) axD (e) OF THE CLAYTON ACT

Docket 0-767. Complaint, June 30, 196j—Decision, June 30, 1964

Consent order requiring a Buffalo, N.Y., manufacturer of macaroni, macaroni
products, sauces and prepared foods—selling to a large number of whole-
salers, independent retailers and chain stores in New York, Pennsylvania,
Ohio, Illinois, and Vermont—to cease discriminating in price between dif-
ferent purchasers by, for example, granting a discount to a retail food chain
but not to the chain’s competitors, in violation of Sec. 2(a) of the Clayton
Act; by paying a substantial amount to the operator of a radio station to
install FM radio receivers in the stores of some of its retail food chain cus-
tomers which transmitted music and from time to time advertised its prod-
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ucts, and employing female “merchandisers” to assist the stores receiving the
“Beam Cast” service, while not offering proportionally equal services and
payments to competitors of favored chain, in violation of Sec. 2(d) ; and by
furnishing demonstrators in business places of certain customers while not
furnishing such services to all competing purchasers on proportionally equal
terms, in violation of Sec. 2(e).

COMPLAINT

The Federal Trade Commission, having reason to believe that the
party respondent named in the caption hereof, and hereinafter more
particularly designated and described, has violated, and is now violat-
ing the provisions of subsections (a), (d) and (e) of Section 2 of the
Clayton Act, as amended (U.S.C. Title 15, Sec. 13), hereby issues its
complaint, stating its charges with respect thereto as follows:

COUNT I

ParacrapH 1. Respondent Gioia Macaroni Company, Inc. is a cor-
poration organized, existing and doing business under and by virtue of
the laws of the State of New York, with its office and principal place
of business located at 1700 Elmwood Avenue, Buffalo, New York. -

Par. 2. Respondent has been and is now engaged in the manu-
facture, sale and distribution of macaroni, macaroni products, sauces
and prepared foods. Respondent sells these products toa large number
of customers located in the States of New York, Pennsylvania, Ohio,
Illinois and Vermont. Respondent’s customers include wholesalers,
retailers and retail chain stores who purchase these products for re-
sale. Respondent’s sales of its products are substantial, exceeding
$3,000,000 annually.

Par. 3. Respondent manufactures these products in Buffalo, New
York and Odessa, Delaware and ships them to purchasers in other
states of the United States. There has been at all times mentioned
herein a continuous course of trade in said products in commerce, as
“commerce” is defined in the Clayton Act, as amended.

Par. 4. In the course and conduct of its business in commerce, and
particularly since 1958, respondent has been, and is now, discriminat-
ing in price between different purchasers of its products of like grade
and quality by selling said products to some purchasers at higher and
less favorable prices than the same products are-sold to other pur-
chasers who are in competition with the purchasers paying the higher
Pprices.

Par. 5. For example, in one trading area in the State of Ohio, re-
spondent granted a discount on its macaroni and macaroni products
to a retail food chain and did not grant said discount to other pur-
chasers of products of like grade and quality who compete with the
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favored retail food chain in the sale and distribution of respondent’s
products. The purchasers not receiving said discount therefore paid
higher net prices for respondent’s products than the favored retail
food chain receiving the aforesaid discount.

Par. 6. The effect of such discriminations in price made by respond-
ent in the sale of its products, as hereinbefore set forth, may be sub-
stantially to lessen competition or tend to create a monopoly in the
lines of commerce in which the favored purchasers from respondent
are engaged, or to injure, destroy or prevent competition with the
favored purchasers from respondent who receive the discriminatory
lower prices.

Par. 7. The discriminations in price made by respondent in the sale
of its products, as hereinbefore alleged, are in violation of subsection
(a) of Section 2 of the Clayton Act, as amended by the Robinson-
Patman Act.

COUNT I

Par. 8. Paragraphs One through Three of Count I hereof are hereby
set forth by reference and made a part of this Count IT as fully and
with the same effect as if quoted here verbatim.

Par. 9. In the course and conduct of its business in commerce, and
particularly since 1958, respondent paid or contracted for the payment
of something of value to or for the benefit of some of its customers as
compensation or in consideration for services or facilities furnished
by or through such customers in connection with their offering for sale
or sale of products sold to them by respondent, and such payments
were not made available on proportionally equal terms to all other
customers competing in the sale and distribution of respondent’s
products.

Par. 10. For example, respondent has provided some of its retail
food chain customers with a promotional service known as “Beam
Cast”. Respondent pays a substantial amount of money to a company
known as Beam Cast, Inc., which owns an FM radio station. FM radio
receivers are installed by Beam Cast, Inc. in the stores owned and
operated by the said retail food chain customers. The FM radio station
then transmits music into the stores of the said retail food chain cus-
tomers and from time to time advertises respondent’s products which
are available for sale in the stores.

Beam Cast, Inc., also employs female “merchandisers” who go into
the stores of the said retail food chains which are given the “Beam
Cast” service at various time intervals and check respondent’s stock
on the shelves, rearrange the stock, check inventory, and provide the
stores with advice on how to move respondent’s products.
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Respondent has not offered the “Beam Cast” service to other cus-
tomers whom compete with the retail food chains which receive “Beam
Cast”, nor has it made available any other proportionally equal pro-
motional service or facility to other customers who compete with the
said retail food chains in the sale and distribution of products of like
grade and quality purchased from respondent.

Par. 11. The acts and practices of respondent, as alleged herein, are
in violation of subsection (d) of Section 2 of the Clayton Act, as
amended by the Robinson-Patman Act.

COUNT IIT

Par. 12. Paragraphs One through Three of Count I hereof are
hereby set forth by reference and made a part of this Count III as
fully and with the same effect as if quoted here verbatim.

Par. 13. In the course and conduct of its business in commerce, and
particularly since 1958, respondent has discriminated in favor of cer-
tain of its purchasers buying its products by contracting to furnish,
or furnishing, or by contributing to the furnishing of, such favored
purchasers services or facilities connected with the handling, sale, or
offering for sale of such products so purchased while not according
such services or facilities to all other competing purchasers on pro-
portionally equal terms.

Par. 14. As illustrative of such practices, respondent has furnished
certain of its purchasers the services and facilities of special personnel
known as “demonstrators”, while not according such services and fa-
cilities to all other competing purchasers on proportionally equal
terms. Such personnel, compensated and furnished by respondent,
are installed in the places of business of favored purchasers to assist
in promoting the sale of respondent’s products to customers of said
favored purchasers.

Par. 15. The acts and practices of respondent, as alleged herein,
are in violation of subsection (e) of Section 2 of the Clayton Act, as
amended by the Robinson-Patman Act.

Decisioxn axp ORDER

The Federa] Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Restraint of Trade
proposed to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondent with violation
of subsections (a), (d) and (e) of Section 2 of the Clayton Act, as
amended; and

818-121—70——T9
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The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by the
respondent of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute any admission by
the respondent that the law has been violated as alleged in such com-
plaint and waivers and provisions as required by the Commission’s
rules; and

The Commission having reason to believe that the respondent has
violated subsections (a), (d) and (e) of Section 2 of the Clayton Act,
as amended ; and having determined that complaint should issue stat-
ing its charges in that respect; and having determined that the agree-
ment would afford an adequate basis for appropriate disposition of the
proceeding; and

The Commission, subsequent to the foregoing determinations, hav-
ing issued on March 12, 1964, its order accepting the aforesaid agree-
ment but deferring service on the respondent of the decision and order
of the Commission in this proceeding until issuance by the Commission
of its decision and order in a related Commission proceeding in which
Notice of Determination to issue complaint was directed by the Com-
mission on such date; and the Commission having now determined
that such condition is met inasmuch as the decision and order in
disposition of such related proceeding, namely, In the Matter of
Procino-Rossi Corporation, Docket No. C-T65 [ p. 1230 herein], is issu-
ing simultaneously with the Commission’s action herein;

Now, therefore, the Commission hereby issues its complaint in this
proceeding in the form contemplated by the aforesaid agreement,
malkes the following jurisdictional findings, and enters the following
order: = : ' ' ' '

1. Gioia Macaroni Company, Inc., is a corporation organized, exist-
ing and doing business under and by virtue of the laws of the State of
New York, with its office and principal place of business located at
1700 Elmwood Avenue, Buffalo, New York. ‘

9. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent.

.- ORDER

It is ordered, That respondent. Gioia Macaroni Company, Inc., a cor-
poration, and its officers, employees, agents and representatives, di-
rectly or through any corporate or other device, in or in connection
with the offering for sale, sale or distribution of any of its products in
commerce, as “commerce” is defined in the Clayton Act, as amended,
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do forthwith cease and desist from discriminating, directly or in-
directly, in the price of such products of like grade and quality:

By selling such products to any purchaser at net prices higher
than the net prices charged any other purchaser who competes in
the resale or distribution of such products with the purchaser
paying the higher price.

It is further ordered, That respondent Gioia Macaroni Company,
Inc., a corporation, and its officers, employees, agents and represent-
atives, directly or through any corporate or other device, in or in con-
nection with the offering for sale, sale or distribution of any of its
products in commerce, as “commerce” is defined in the Clayton Act,
as amended, do forthwith cease and desist from:

1. Paying or contracting for the payment of anything of value
to, or for the benefit of, any customer of respondent as compensa-
tion or in consideration for any services or facilities furnished by
or through such customer in connection with the offering for sale,
sale or distribution of respondent’s products, unless such payment
or consideration is made available on proportionally equal terms to
all other customers competing in the distribution of such products;

2. Furnishing, contracting to furnish, or contributing to the
furnishing of services or facilities in connection with the handling
processing, sale or offering for sale of respondent’s products to any
purchaser from respondent of such products bought for resale,
when such services or facilities are not accorded on proportionally
equal terms to all other purchasers from respondent who resell
such products in competition with such purchasers who receive
such services or facilities.

1t is further ordered, That the respondent herein shall, within sixty
(60) days after service upon it of this order, file with the Commission a
report in writing setting forth in detail the manner and form in which
it has complied with this order.

_ - In TEE MaTTER OF ,
PRINCE MACARONI MANUFACTURING COMPANY
CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SECS.
2(a), (d), and (e) OF THE CLAYTON ACT o

Docket C-768. Complaint, June 30, 1964—Decision, June 30, 196}

Consent order requiring a Lowell, Mass., manufacturer of macaroni, macaroni
products, sauces and prepared foods—selling to a large number of whole-
salers, retailers and chain stores in various states—to cease discriminating
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in price between different customers by, for example, (1) giving substantial
price discounts on certain products to two food chains but not to their com-
petitors, in violation of Sec. 2(a) of the Clayton Act; (2) paying a substan-
tial amount of money to a New England food chain with stores in various
states, for advertising or other services furnished in connection with the sale
of its products, but not making proportionally egual payments available to
the chain’s competitors, thus violating Sec. 2(d) of the Clarton Act; and (3)
furnishing demonstrators to certain purchasers but not to their competitors,
in violation of Sec. 2(e).

COMPLAINT

The Federal Trade Commission, having reason to believe that the
party respondent named in the caption hereof, and hereinafter more
particularly designated and described, has violated, and is now vio-
lating the provisions of subsections (a), (d), and (e) of Section 2 of
the Clayton Act, as amended (U.S.C. Title 15, Sec. 13), hereby issues
its complaint, stating its charges with respect thereto as follows:

COUNT 1

ParacrapH 1. Respondent Prince Macaroni Manufacturing Com-
pany is a corporation organized, existing, and doing business under
and by virtue of the laws of the State of Massachusetts, with its office
and principal place of business located at Prince Avenue, Lowell,
Massachusetts.

Par. 2. Respondent has been and is now engaged in the manufacture,
sale and distribution of macaroni, macaroni products, sauces and pre-
pared foods. Respondent sells its said products to a large number of
customers located throughout the United States purchasing such prod-
ucts for use, consumption, or resale therein, including wholesalers,
retailers, and retail chain stores. Respondent’s sales of its products
are substantial, exceeding $8,000,000 annually.

Par. 3. Respondent sells and causes its products to be transported
from its principal place of business in the State of Massachusetts to
purchasers located in other states of the United States. There has been
at all times mentioned herein a continuous course of trade in said prod-
ucts in commerce, as “commerce” is defined in the Clayton Act, as
amended.

Par. 4. In the course and conduct of its business in commerce, re-
spondent sells its products of like grade and quality to purchasers who
are in substantial competition with each other in the resale and distri-
bution of respondent’s like products.

Par. 5. In the course and conduct of its business in commerce, and
particularly since 1958, respondent has been, and is now discriminat-
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ing in price between different purchasers of its products of like grade
and quality by selling said products to some purchasers at higher and
less favorable prices than the prices charged competing purchasers for
such produects of like grade and quality.

Par. 6. For emmple, in one New York trading area, respondent
gave substantial price discounts on certain of its products to two re-
tail food chains, but did not offer or grant such discounts to other pur-
chasers who compete with the said two favored retail food chain pur-
chasers in the sale and distribution of respondent’s like products.

Par. 7. The effect of such discriminations in price made by respond-
ent in the sale of its products, as hereinbefore set forth, may be sub-
stantially to lessen competition or tend to create a monopoly in the lines
of commerce in which the favored purchasers from respondent are en-
gaged, or to injure, destroy or prevent competition with the favored
purchasers from respondent who receive the discriminatory lower
prices.

Par. 8. The discrimninations in price made by respondent in the sale
of its products, as hereinbefore alleged, are in violation of subsection
(a) of Section 2 of the Clayton Act, as amended by the Robinson-Pat-
man Act.

COUNT II

Par. 9. Paragraphs One through Four of Count I hereof are hereby
set. forth by reference and made a part of this Count IT as fully and
with the same effect as if quoted here verbatim. _

Par. 10. In the course and conduct of its business in commerce, and
particularly since 1958, respondent paid or contracted for the payment
of something of value te or for the benefit of some of its customers as
compensation or in consideration for services or facilities furnished
by or through such customers in connection with their offering for
sale or sale of products sold to them by respondent, and such payments
were not made available on proportionally equal terms to all other cus-
tomers competing in the sale and distribution of respondent’s products.

Par. 11. For example, during the year 1939, respondent contracted
to pay, and did pay, a substantial amount of money to a New England
retail food chain with stores located in various States, as compensa-
tion or as an allowance for advertising or other services or facilities
furnished by or through said retail food chain in connection with its
offering for sale or sale of products sold to it by respondent. Such
compensation or allowance was not offered or otherwise made available
on proportionally equal terms to all other customers competing with
said favored retail food chain in the sale and distribution of products
purchased from respondent.
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Pag. 12. The acts and practices of respondent, as alleged herein, are
in violation of subsection (d) of Section 2 of the Clayton Act, as
amended by the Robinson-Patman Act.

COUNT III

Pagr. 18. Paragraphs One through Four of Count I hereof are hereby
set forth by reference and made a part of this Count III as fully and
with the same effect as if quoted here verbatim.

Par. 14. In the course and conduct of its business in commerce, and
particularly since 1958, respondent has discriminated in favor of cer-
tain of its purchasers buying its products by contracting to furnish,
or furnishing, or by contributing to the furnishing of such favored
purchasers services or facilities connected with the handling, sale, or
offering for sale of such products so purchased while not according
such services or facilities to all other competing purchasers on pro-
portionally equal terms.

Par. 15. As illustrative of such practices, respondent has furnished
certain of its purchasers the services and facilities of special personnel
known as “demonstrators” while not according such services and
facilities to all other competing purchasers on proportionally equal
terms. Such personnel, compensated and furnished by respondent, are
installed in the places of business of favored purchasers to assist in
promoting the sale of respondent’s products to customers of said fa-
vored purchasers. _ _

Par. 16. The acts and practices of respondent, as alleged herein, are
in violation of subsection (e) of Section 2 of the Clayton Act, as
amended by the Robinson-Patman Act.

DEecision aNp ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
hereof, and the-respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Restraint of Trade
proposed to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondent with violation
ot subsections (a), (d) and (e) of Section 2 of the Clayton Act, as
amended ; and :

The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an adraission by
the respondent that the law has been violated as alleged in such com-
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plaint, and waivers and provisions as required by the Commission’s
rules; and :

The Commission having reason to believe that the respondent has
violated subsections (a), (d) and (e) of Section 2 of the Clayton Act,
as amended ; and having determined that complaint should issue stating
its charges in that respect; and having determined that the agreement
would afford an adequate basis for appropriate disposition of the pro-
ceeding; and .

The Commission, subsequent to the foregoing determinations, hav-
ing issued on March 12, 1964, its order accepting the aforesaid agree-
ment but deferring service on the respondent of the decision and order
of the Commission in this proceeding until issuance by the Commission
of its decision and order in a related Commission proceeding in which
Notice of Determination to issue complaint was directed by the Com-
mission on such date; and the Commission having now determined
that such condition is met inasmuch as the decision and order in dis-
position of such related proceeding, namely, /n the Matter of Procino-
Rossi Corporation, Docket No. C-765 [p. 1230 herein], is issuing simul-
taneously with the Commission’s action herein;

Now, therefore, the Commission hereby issues its complaint in this
proceeding in the form contemplated by the aforesaid agreement,
makes the following jurisdictional findings, and enters the following
order: ' '

1. Prince Macaroni Manufacturing Company is a corporation orga-
nized, existing and doing business under and by virtue of the laws of
the State of Massachusetts, with its office and principal place of busi-
ness located at Prince Avenue, Lowell, Massachusetts.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent.

ORDER

It is ordered, That respondent Prince Macaroni Manufacturing
Company, a corporation, and its officers, employees, agents and repre-
sentatives, directly or through any corporate or other device, in or in
connection with the offering for sale, sale or distribution of any of
its products in commerce, as “commerce” is defined in the Clayton Act,
as amended, do forthwith cease and desist from discriminating,
directly or indirectly, in the price of such products of like grade and
quality:

By selling such products to any purchaser at net prices higher
than the net prices charged any other purchaser who competes
in the resale or distribution of such products with the purchaser
paying the higher price.
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1t is further ordered, That respondent Prince Macaroni Manufac-
turing Company, a corporation, and its officers, employees, agents and
representatives, directly or through any corporate or other device, in
or in connection with the offering for sale, sale or distribution of any
of its products in commerce, as “commerce” is defined in the Clayton
Act, as amended, do forthwith cease and desist from:

1. Paying or contracting for the payment of anything of value
to, or for the benefit of, any customer of respondent as compensa-
tion or in consideration for any services or facilities furnished
by or through such customer in connection with the offering for
sale, sale or distribution of respondent’s products, unless such pay-
ment or consideration is made available on proportionally equal
terms to all other customers competing in the distribution of such
products;

2. Furnishing, contracting to furnish, or contributing to the
furnishing of services or facilities in connection with the han-
dling, processing, sale or offering for sale of respondent’s products
to any purchaser from respondent of such products bought for
resale, when such services or facilities are not accorded on pro-
portionally equal terms to all other purchasers from respondent.
who resell such products in competition with such purchasers who
receive such services or facilities.

It is further ordered, That the respondent herein shall, within sixty
(60) days after service upon it of this order file with the Commission
a report in writing setting forth in detail the manner and form in
which it has complied with this order.

Ixn Tar MATTER OF

THE ALLIGATOR COMPANY

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (dy
OF THE CLAYTON ACT

Docket C-769. Complaint, June 30, 196—Decision, June 30, 196 4*

Consent order requiring a St. Louis seller of wearing apparel to cease violating
Sec. 2(d) of the Clayton Act by discriminating in the payment of promotional
allowances among competing resellers of its products, effective date postponed
until further order of the Commission.

*This order was made effective on, Aug. 9, 1965, see Abby Kent Co., Inc., et al., docket
No. C-328, et al., Aug. 9, 1965.
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COMPLAINT

The Federal Trade Commission, having reason to believe the
respondent named in the caption hereof has violated and is now violat-
ing the provisions of subsection (d) of Section 2 of the Clayton Act,
as amended by the Robinson-Patman Act (U.S.C., Title 15, Sec. 18),
and it appearing to the Commission that a proceeding by it in respect
thereto is in the interest of the public, the Commission hereby issues
its complaint stating its charges as follows: .

Paracrapr 1. The respondent is a corporation engaged in com-
merce, as “‘commerce” is defined in the amended Clayton Act, and sells
and distributes its wearing apparel products from one state to cus-
tomers located in other states of the United States. The sales of
respondent in commerce are substantial.

Par. 2. The respondent in the course and conduct of its business
in commerce paid or contracted for the payment of something of value
to or for the benefit of some of its customers as compensation or in
consideration for services and facilities furnished by or through such
customers in connection with their sale or offering for sale of wearing
apparel products sold to them by respondent, and such payments were
not made available on proportionally equal terms to all other customers
competing with favored customers in the sale and distribution of
respondent’s wearing apparel products.

Par. 3. Included among, but not limited to, the practices alleged
herein, respondent has granted substantial promotional payments or
allowances for the promoting and advertising of its wearing apparel
products to certain department stores and others who purchase re-
spondent’s said products for resale. These aforesaid promotional pay-
ments or allowances were not offered and made available on
proportionally equal terms to all other customers of respondent who
compete with said favored customers in the sale of respondent’s
wearing apparel products.

Par. 4. The acts and practices alleged in Paragraphs One through
Three are all in violation of subsection (d) of Section 2 of the Clayton
Act, as amended by the Robinson-Patman Act.

Decision axD ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption here-
of, and subsequently having determined that complaint should issue,
and the respondent having entered into an agreement containing an
order to cease and desist from the practices being investigated and hav-
ing been furnished a copy of a draft of complaint to issue herein
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charging it with violation of subsection (d) of Section 2 of the Clayton
Act, as amended, and

The respondent having executed the agreement containing a con-
sent order which agreement contains an admission of all the jurisdic-
tional facts set forth in the complaint to issue herein, and a statement
that the signing of the said agreement is for settlement purposes only
and does not constitute an admission by the respondent that the law
has been violated as set forth in such complaint, and also contains the
waivers and provisions required by the Commission’s rules; and

The Commission, having considered the agreement, hereby accepts
the same, issues its complaint in the form contemplated by said agree-
ment, makes the following jurisdictional findings, and enters the
following order: :

1. Respondent The Alligator Company is a corporation organized
and existing under the laws of the State of Delaware, with its office and
principal place of business located at 4153 Bingham Avenue, St. Louis,
Missouri.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent.

ORDER

1t is ordered, That respondent THE ALLIGATOR COMPANY, & COrpOTa-
tion, its officers, directors, agents and representatives and employees,
directly or through any corporate or other device, in the course of its
business in commerce, as “commerce” is defined in the Clayton Act,
as amended, do forthwith cease and desist from:

(1) Paying or contracting for the payment of anything of
value to, or for the benefit of, any customer of the respondent as
compensation or in consideration for advertising or promotional
services, or any other service or facility, furnished by or through
such customer in connection with the handling, sale or offering for
sale of wearing appare] products manufactured, sold or offered
for sale by respondent, unless such payment or consideration is
made available on proportionally equal terms to all other cus-
tomers competing with such favored customer in the distribution
or resale of such produets.

- 1t is further ordered, That the effective date of this order to cease
and desist be and it hereby is postponed until further Order of the
Commission.
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Ixn ™HE MATTER OF

SPORTSWEAR BY REVERE, INC.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (d)
OF THE CLAYTON ACT

Docket C-770. Complaint, June 80, 1964—Decision, June 30, 1964*

Consent order requiring a Wakefield, Mass., seller of wearing apparel to cease
violating Seec. 2(d) of the Clayton Act by discriminating in the payment of
promotional allowances among competing resellers of its produets, effective
date postponed until further order of the Commission.

COMPLAINT

The Federal Trade Commission, having reason to believe the re-
spondent named in the caption hereof has violated and is now violat-
ing the provisions of subsection (d) of Section 2 of the Clayton Act,
as amended by the Robinson-Patman Act (U.S.C. Title 15, Sec. 13),
and it appearing to the Commission that a proceeding by it in respect
thereto is in the interest of the public, the Commission hereby issues its
complaint stating its charges as follows:

Paracrapr 1. The respondent is a corporation engaged in com-
merce, as “commerce” is defined in the amended Clayton Act, and sells
and distributes its wearing apparel products from one state to cus-
tomers located in other states of the United States. The sales of re-
spondent in commerce are substantial. '

Par. 2. The respondent in the course and conduct of its business
in commerce paid or contracted for the payment of something of value
to or for the benefit of some of its customers as compensation or in con-
sideration for services and facilities furnished by or through such cus-
tomers in connection with their sale or offering for sale of wearing
apparel products sold to them by respondent, and such payments were
not made available on proportionally equal terms to all other customers
competing with favored customers in the sale and distribution of
respondent’s wearing apparel products.

Par. 3. Included among, but not limited to, the practices alleged
herein, respondent has granted substantial promotional payments or
_ allowances for the promoting and advertising of its wearing apparel

products to certain department stores and others who purchase re-

3This order was made effective on Aug. 9, 1965, see Abdby Kent Oo., Inc., et al., docket
No, C-328, et al., Aug. 9, 1965.
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spondent’s said products for resale. These aforesaid promotional pay-
ments or allowances were not offered and made available on propor-
tionally equal terms to all other customers of respondent who compete
with said favored customers in the sale of respondent’s wearing ap-
parel products.

Par. 4. The acts and practices alleged in Paragraphs One through
Three ave all in violation of subsection (d) of Section 2 of the Clayton
Act, as amended by the Robinson-Patman Act.

Decisiox AxDp ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and subsequently having determined that complaint should
issue, and the respondent having entered into an agreement contain-
ing an order to ccase and desist from the practices being investigated
and having been furnished a copy of a draft of complaint to issue
herein charging it with violation of subsection (d) of Section 2 of
the Clayton Act, as amended, and

The respondent having executed the agreement containing a con-
sent order which agreement contains an admission of all the jurisdic-
tional facts set forth in the complaint to issue herein, and a statement
that the signing of the said agreement is for settlement purposes only
and does not constitute an admission by the respondent that the law
has been violated as set forth in such complaint, and also contains
the waivers and provisions required by the Commission’s rules; and

The Commission, having considered the agreement, hereby accepts
the same, issues its complaint in the form contemplated by said agree-
ment, makes the following jurisdictional findings, and enters the
following order:

1. Respondent Sportswear By Revere, Inc., is a corporation orga-
nized and existing under the laws of the State of Massachusetts, with
its office and principal place of business located at 11 Lake Street,
Walkefield, Massachusetts.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent.

ORDIR

1t is ordered, That respondent SPORTSWEAR BY REVERE, ING., & COL-
poration, its officers, directors, agents and representatives and em-
ployees, directly or through any corporate or other device, in the course
of its business in commerce, ag “commerce” is defined in the Clavton
Aet, as amended, do forthwith cease and desist from:
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(1) Paying or contracting for the payment of anything of
value to, or for the benefit of, any customer of the respondent as
compensation or in consideration for advertising or promotional
services, or any other service or facility, furnished by or through
such customer in connection with the handling, sale or offering for-
sale of wearing apparel products manufactured, sold or offered
for sale by respondent, unless such payment or consideration is
made available on proportionally equal terms to all other cus-
tomers competing with such favored customer in the distribution
or resale of such products.

1t is further ordered, That the effective date of this order to cease
and desist be and it hereby is postponed until further Order of the

Commission.

Ix THE MATTER OF

SPORTEMPOS, INC.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(d)
' OF THE CLAYTON ACT

Docket C-771. Complaint, June 30, 196)—Decision, June 30, 196}*

Consent order requiring a New York City seller of wearing apparel to cease vio-
lating Sec. 2(d) of the Clayton Act by discriminating in the payment of
promotional allowances among competing resellers of its produects, effective
date postponed until further order of the Commission.

COMPLAINT

The Federal Trade Commission, having reason to believe the re-
spondent named in the caption hereof has violated and is now violating
the provisions of subsection (d) of Section 2 of the Clayton Act, as
amended by the Robinson-Patman Act (U.S.C., Title 15, Sec. 13),
and it appearing to the Commission that a proceeding by it in respect
thereto is in the interest of the public, the Commission hereby issues
its complaint stating its charges as follows:

Paracraru 1. The respondent is a corporation engaged in com-
merce, as “commerce” is defined in the amended Clayton Act, and sells
and distributes its wearing apparel products from one state to custom-
ers located in other states of the United States. The sales of re-
spondent in commerce are substantial.

*This order was made effective on, Aug. 9, 1965, see Abby Kent Co., Inc., et al.,
docket No. C-328, et al., Aug. 9, 1965.
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Par. 2. The respondent in the course and conduct of its business in
commerce paid or contracted for the payment of something of value
to or for the benefit of some of its customers as compensation or in con-
sideration for services and facilities furnished by or through such
customers in connection with their sale or offering for sale of wearing
apparel products sold to them by respondent, and such payments were
not made available on proportionally equal terms to all other customers
competing with favored customers in the sale and distribution of
respondent’s wearing apparel products.

Par. 3. Included among, but not limited to, the practlcea alleged
herein, respondent has granted substantial promotional payments or
allowances for the promoting and advertising of its wearing apparel
products to certain department stores and others who purchase re-
spondent’s said products for resale. These aforesaid promotional pay-
ments or allowances were not offered and made available on propor-
tionally equal terms to all other customers of respondent who compete
with said favored customers in the sale of respondent’s wearing
apparel products.

Par. 4. The acts and practices alleged in Paragraphs One through
Three are all in violation of subsection (d) of Section 2 of the Clayton
Act, as amended by the Robinson-Patman Act.

Decision AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption here-
of, and subsequently having determined that complaint should issue,
and the respondent having entered into an agreement containing an
order to cease and desist from the practices being investigated and
having been furnished a copy of a draft of complaint to issue herein
charging it with violation of subsection (d) of Sectlon 2 of the Clay-
ton Act, asamended, and

The respondent having executed the agreement containing a consent
order which agreement contains an admission of all the Jumsdlctlonal
facts set forth in the complaint to issue herein, and a statement that
the signing of the said agreement is for settlement purposes only
and does not constitute an admission by the respondent that the law
has been violated as set forth in such complaint, and also contains
the waivers and provisions required by the Commission’s rules; and

The Commission, having considered the agreement, hereby accepts
the same, issues its complaint in the form contemplated by said agree-
ment, makes the following jur 1schctlonf11 findings, and enters the
following order:



TEAL TRAINA, INC. 1255
1253 Syllabus

1. Respondent Sportempos, Inc., is a corporation organized and
existing under the laws of the State of New York, with its office and
principal place of business located at 525 Seventh Avenue, New York,
New York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent.

ORDER

1t is ordered, That respondent SPORTEMPOS, INC., & corporation, its
officers, dlrectors, agents and representatives and employees, directly
or through any corp01 ate or other device, in the course of its business
in commerce, as “commerce” is defined in the Clayton Act, as amended,
do forthwith cease and desist from:

(1) Paying or contracting for the payment of anytlung of
value to, or for the benefit of any customer of the respondent as
compensatlon or in consideration for advertising or promotional
services, or any other service or facility, furnished by or through
such customer in connection with the handling, sale or offering
for sale of wearing apparel products manufactured, sold or offered
for sale by respondent, unless such payment or cons1derat1on_1s
made available on proportionally equal terms.to all other cus-
tomers competing with such favored customer in the dlstnbutlon
or resale of such products.

1t is further ordered, That the effective date of this order to cease
and desist be and it hereby 1s postponed until further Orde1 of the
Commission.

TIx T_HEV MATTER OF
TEAL TRAINA, INC.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (d)
OF THE CLAYTON ACT

Docket C-772. Complaint, June 30, 1964—Decision, June 30, 1964*

Consent order requiring a New York City seller of wearing apparel to cease
violating Sec. 2(d) of the Clayton Act by diseriminating in the payment of
promotional allowances among competing resellers of its products, effective
date postponed until further order of the Commission.

*This order was made effective on, Aug. 9, 1965, see Abby Kent Oo., Inc., et al,
docket No. C-328, et al., Aug. 9, 1965.
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COMPLAINT

The Federal Trade Commission, having reason to believe the re-
spondent named in the caption hereof has violated and is now violat-
ing the provisions of subsection (d) of Section 2 of the Clayton Act,
as amended by the Robinson-Patman Act (U.S.C., Title 15, Sec. 13),
and it appearing to the Commission that a proceeding by it in respect
thereto is in the interest of the public, the Commission hereby issues
its complaint stating its charges as follows:

Paraerarn 1. The respondent is a corporation engaged in commerce,
as “commerce” is defined in the amended Clayton Act, and sells and
distributes its wearing apparel products from one state to customers
located in other states of the United States. The sales of respondent in
commerce are substantial.

Par. 2. The respondent in the course and conduct of its business in
commerce paid or contracted for the payment of something of value to
or for the benefit of some of its customers as compensation or in con-
sideration for services and facilities furnished by or through such
customers in connection with their sale or offering for sale of wearing
apparel products sold to them by respondent, and such payments were
not made available on proportionally equal terms to all other cus-
tomers competing with favored customers in the sale and distribution
of respondent’s wearing apparel products.

Par. 3. Included among, but not limited to, the practices alleged
herein, respondent has granted substantial promotional payments or
allowances for the promoting and advertising of its wearing apparel
products to certain department stores and others who purchase re-
spondent’s said products for resale. These aforesaid promotional pay-
ments or allowances were not offered and made available on propor-
tionally equal terms to all other customers of respondent who compete
with said favored customers in the sale of respondent’s wearing ap-
parel products.

Par. 4. The acts and practices alleged in Paragraphs One through
Three are all in violation of subsection (d) of Section 2 of the Clayton
Act, as amended by the Robinson-Patman Act.

DecisioNn axp ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
hereof, and subsequently having determined that complaint should
issue, and the respondent having entered into an agreement containing
an order to cease and desist from the practices being investigated and
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having been furnished a copy of a draft of complaint to issue herein
charging it with violation of subsection (d) of Section 2 of the Clayton
Act, as amended, and

The respondent having executed the agreement containing a consent
order which agreement contains an admission of all the jurisdictional
facts set forth in the complaint to issue herein, and a statement that the
signing of the said agreement is for settlement purposes only and does
not constitute an admission by the respondent that the law has been
violated as set forth in such complaint, and also contains the waivers
and provisions required by the Commission’s rules; and

The Commission, having considered the agreement, hereby accepts
the same, issues its complaint in the form contemplated by said agree-
ment, makes the following jurisdictional findings, and enters the fol-
lowing order:

1. Respondent Teal Traina, Inc., is a corporation organized and
existing under the laws of the State of New York, with its office and
principal place of business located at 550 Seventh Avenue, New York,
New York. '

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent.

ORDER

It is ordered, That respondent TEAL TRAINA, INC., & corporation, its
officers, directors, agents and representatives and employees, directly
or through any corporate or other device, in the course of its business
in commerce, as “commerce” is defined in the Clayton Act, as amended,
do forthwith cease and desist from:

(1) Paying or contracting for the payment of anything of value
to, or for the benefit of, any customer of the respondent as com-
pensation or in consideration for advertising or promotional
services, or any other service or facility, furnished by or through
such customer in connection with the handling, sale or offering
for sale of wearing apparel products manufactured, sold or of-
fered for sale by respondent, unless such payment or consideration
is made available on proportionally equal terms to all other cus-
tomers competing with such favored customer in the distribu-
tion or resale of such products.

It is further ordered, That the effective date of this order to cease
and desist be and it hereby is postponed until further Order of the
Commission.

313-121—70——S0
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Ix tae MaTrer or
MAX WIESEN & SONS, INC.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
SEC. 2(d) OF THE CLAYTON ACT

Docliet 0-778. Complaint, June 30, 196 4—Decision, June 30, 1964*

Consent order requiring a New York City seller of wearing aipparel to cease vio-
lating Sec. 2(d) of the Clayton Act by discriminating in the payment of
promotional allowances among competing resellers of its ploducts, effectlve
date postponed until further order of the Commission. .

COMPLAINT

The Federal Trade Commission, having reason to beheve the re-
spondent named in the caption hereof has v1ohted and is now violating
the provisions of subsection (d) of Section 2 of the Clayton Act, as
amended by the Robinson-Patman Act (U.8.C., Title 15, See. 13), and
it appearmg to the Commission that a proceedmg by it'in respect
thereto is in the interest of the public, the Commission hereby issues
its complaint stating its charges as follows:

Paracrarua 1 The respondent is a corporation engaged in commerce,
as “commerce” is defined in the amended Clayton Act, and sells and
distributes its wearing apparel products from one state to customers
located in other states of the United States. The sales of respondent in
commerce are substantial. ;

Par. 2. The respondent in the course and conduct of its business in
commerce paid or contracted for the payment of something of value to
or for the benefit of some of its customers as compensation or in consid-
eration for services and facilities furnished by or through such custom-
ers in connection with their sale or offering for sale of wearing apparel
products sold to them by respondent, and such payments were not
made available on proportionally equal terms to all other customers
competing with favored customers in the sale and distribution of re-
spondent’s wearing apparel products.

Par. 8. Included among, but not limited to, the practices alleged
herein, respondent has granted substantial promotional payments or
allowances for the promoting and advertising of its wearing apparel
products to certain department stores and others who purchase re-
spondent’s said products for resale. These aforesaid promotional pay-

*This order was made effective on, Aug. 9, 1965, see Abby Kent Co., Inc., et al.,
docket No. C-328, et al.,, Aug, 9, 1965,
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ments or allowances were not offered and made available on propor-
tionally equal terms to all other customers of respondent who compete
with said favored customers in the sale of respondent’s wearing ap-
parel products.

Par. 4. The acts and practices alleged in Paragraphs One through
Three are all in violation of subsection (d) of Section 2 of the Clayton
Act, asamended by the Robinson-Patman Act.

Dxcistox anp ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in-:the caption
hereof, and subsequently having determined that complaint should is-
sue, and the respondent having entered into an agreement containing
an order to cease and desist from the practices being investigated and
having been furnished a copy of a draft of complaint to issue herein
ch‘u*omo it with violation of subsection (d) of %ctlon 2 of the Clayton
Act, as 'unended and :

The 1'espondent having executed the agreement contamlng a con-
sent order which agreement contains an admission of all the jurisdic-
tional facts set forth in the complaint to issue herein, and a statement
that the signing of the said agreement is for settlement purposes only
and does not constitute an admission by the respondent that the law
has been violated as set forth in such complaint, and also contains the
waivers and provisions required by the Commission’s rules; and

The Commission, having considered the agreement, hereby accepts
the same, issues its complaint in the form contemplated by said agree-
ment, makes the following jurisdictional findings, and enters the fol-
lowing order:

1. Respondent Max Wiesen & Sons, Inc., is a corporation organized
and existing under the laws of the State of New York, with its office
'md principal place of business located at 463 Seventh Avenue, New

01L New York.

9. The Federal Trade Commission has ]urlsdlctlon of the sub]ect
ma.tte.r of this proceeding and of the respondent.

ORDER

It is ordered, That respondent MAX WIESEN & SONS, INC., & COI-
poration, its officers, directors, agents and representatives and em-
ployees, directly or through any corporate or other device, in the
course of its business in commerce, as “commerce” is defined in the
Clayton Act, as amended, do forthwith cease and desist from:

(1) Paying or contracting for the payment of anything of
value to, or for the benefit of, any customer of the respondent as



1260 FEDERAL TRADE COMDMISSION DECISIONS
Complaint 63 F.T.C.

compensation or in consideration for advertising or promotional
services, or any other service or facility, furnished by or through
such customer in connection with the handling, sale or offering
for sale of wearing apparel products manufactured, sold or-offered
for sale by respondent, unless such payment or consideration is
made available on proportionally equal terms to all other cus-
tomers competing with such favored customer in the distribution
or resale of such products. '
It is further ordered, That the effective date of this order to cease
and desist be and it hereby is postponed until further Order of the
Commission,

Ix e MATTER or

LANZ ORIGINALS, INC.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
SEC. 2(d) OF THE CLAYTON ACT

Docket C-774. Complaint, June 30, 1964—Decision, June 30, 1964*

Consent order requiring a Los Angeles, Calif., seller of wearing apparel to cease
violating Sec. 2(d) of the Clayton Act by discriminating in the payment
of promotional allowances among competing resellers of its produets, effec-
tive date postponed until further order of the Commission.

COMPLAINT

The Federal Trade Commission, having reason to believe the re-
spondent named in the caption hereof has violated and is now violating
the provisions of subsection (d) of Section 2 of the Clayton Act, as
amended by the Robinson-Patman Act (U.S.C., Title 15, Sec. 13), and
it appearing to the Commission that a proceeding by it in respect
thereto is in the interest of the public, the Commission hereby issues
its complaint stating its charges as follows:

Paracrarr 1. The respondent is a corporation engaged in commerce,
as “commerce” is defined in the amended Clayton Act, and sells and
distributes its wearing apparel products from one state to customers
located in other states of the United States. The sales of respondent in
commerce are substantial.

Par. 2. The respondent in the course and conduct of its business in
commerce paid or contracted for the payment of something of value
to or for the benefit of some of its customers as compensation or in con-

*This order was made effective on, Aug. 9, 1965, see Abby Kent Co., Inc., et al.,
docket No. C-328, et al., Aug, 9, 1965.
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sideration for services and facilities furnished by or through such
customers in connection with their sale or offering for sale of wearing
apparel products sold to them by respondent, and such payments
were not made available on proportionally equal terms to all other
customers competing with favored customers in the sale and distribu-
tion of respondent’s wearing apparel products.

Par. 3. Included among, but not limited to, the practices alleged
herein, respondent has granted substantial promotional payments or
allowances for the promoting and advertising of its wearing apparel
products to certain department stores and others who purchase re-
spondent’s said products for resale. These aforesaid promotional
payments or allowances were not offered and made available on propor-
tionally equal terms to all other customers of respondent who com-
pete with said favored customers in the sale of respondent’s wearing
apparel products.

Pagr. 4. The acts and practices alleged in Paragraphs One through
Three are all in violation of subsection (d) of Section 2 of the Clayton
Act, as amended by the Robinson-Patman Act.

Decisiox AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
hereof, and subsequently having determined that complaint should
issue, and the respondent having entered into an agreement containing
an order to cease and desist from the practices being investigated and
having been furnished a copy of a draft of complaint to issue herein
charging it with violation of subsection (d) of Section 2 of the Clay-
ton Act, as amended, and ‘

The respondent having executed the agreement containing a con-
sent order which agreement contains an admission of all the juris-
dictional facts set forth in the complaint to issue herein, and a state-
ment that the signing of the said agreement is for settlement purposes
only and does not constitute an admission by the respondent that the
law has been violated as set forth in such complaint, and also con-
tains the waivers and provisions required by the Commission’s rules;
and :
The Commission, having considered the agreement, hereby accepts
the same, issues its complaint in the form contemplated by said agree-
ment, makes the following jurisdictional findings, and enters the -
following order:

1. Respondent Lanz Originals, Inc., is a corporation organized and
existing under the laws of the State of California, with its office and
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principal place of business located at 6150 Wilshire Boulevard, Los
Angeles 48, California.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent.

ORDER

1t is ordered, That respondent LANZ ORIGINALS, INC., & corporation,
its officers, directors, agents and representatives and employees, di-
rectly or through any corporate or other device, in the course of its
business in commerce, as “commerce” is defined in the Clayton Act, as
amended, do forthwith cease and desist from :

(1) Paying or contracting for the payment of anything of
value to, or for the benefit of, any customer of the respondent as
compensation or in consideration for advertising or promotional
services, or any other service or facility, furnished by or through
such customer in connection with the handling, sale or offering
for sale of wearing apparel products manufactured, sold or of-
fered for sale by respondent, unless such payment or consideration
is made available on proportionally equal terms to all other cus-
tomers competing with such favored customer in the distribution
or resale of such products.

1t is further ordered, That the effective date of this order to cease
and desist be and it hereby is postponed until further Order of the
Commission.

I~ e MATTER OF

SMOLER BROS., INC. "

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (d)
OF THE CLAYTON ACT

Docket .0—775. C'ompZaint, June 30, 1964—Decision, Junc 30, 1964*

Consent order requiring a Chicago, IlL, seller of wearing apparel to cease vio-
lating Sec. 2(d) of the Clayton Act by diseriminating in the payment of
promotional allowances among competing resellers of its products, effective
date postponed until further order of the Commission.

*This order was made effective on, Aug. 9, 1965, see Abby EKent COo., Inc., et al.,
docket No. C-328, et al., Aug. 9, 1965.
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COMPLAINT

The Federal Trade Commission, having reason to believe the re-
spondent named in the caption hereof has violated and is now violat-
ing the provision of subsection (d) of Section 2 of the Clayton Act,
as amended by the Robinson-Patman Act (U.S.C., Title 15, Sec. 13),
and it appearing to the Commission that a proceeding by it in respect
thereto is in the interest of the public, the Commission hereby issues
its complaint stating its charges as follows:

Paracrarr 1. The respondent is a corporation engaged in com-
merce, as “commerce” is defined in the amended Clayton Act, and sells
and distributes its wearing apparel products from one state to custom-
ers located in other states of the United States. The sales of respondent
in commerce are substantial.

Par. 2. The respondent in the course and conduct of its business in
commerce paid or contracted for the payment of something of value
to or for the benefit of some of its customers as compensation or in con-
sideration for services and facilities furnished by or through such
customers in connection with their sale or offering for sale of wear-
ing apparel products sold to them by respondent, and such payments
were not made available on proportionally equal terms to all other cus-
tomers competing with favored customers in the sale and distribution
of respondents’ wearing apparel products.

Pagr. 8. Included among, but not limited to, the practices alleged
herein, respondent has granted substantial promotional payments or
allowances for the promoting and advertising of its wearing apparel
products to certain department stores and others who purchase re-
spondent’s said products for resale. These aforesaid promotional pay-
ments or allowances were not offered and made available on propor-
tionally equal terms to all other customers of respondent who compete
with said favored customers in the sale of respondent’s wearing apparel
products.

Par. 4. The acts and practices alleged in Paragraphs One through
Three are all in violation of subsection (d) of Section 2 of the Clay-
ton Act, as amended by the Robinson-Patman Act.

Decision Axp ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and subsequently having determined that complaint should is-
sue, and the respondent having entered into an agreement containing
an order to cease and desist from the practices being investigated
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and having been furnished a copy of a draft of complaint to issue
herein charging it with violation of subsection (d) of Section 2 of
the Clayton Act, as amended, and

The respondent having executed the agreement containing a con-
sent order which agreement contains an admission of all the jurisdic-
tional facts set forth in the complaint to issue herein, and a statement
that the signing of the said agreement is for settlement purposes only
and does not constitute an admission by the respondent that the law
has been violated as set forth in such complaint, and also contains the
waivers and provisions required by the Commission’s rules; and

The Commission, having considered the agreement, hereby accepts
the same, issues its complaint in the form contemplated by said agree-
ment, makes the following jurisdictional findings, and enters the fol-
lowing order:

1. Respondent Smoler Bros., Inc., is a corporation organized and
existing under the laws of the State of Illinois, with its office and
principal place of business located at 2300 Wanansia Avenue, Chicago,
Illinois. '

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent.

ORDER

1t is ordered, That respondent Smoler Bros., Inc., a corporation,
its officers, directors, agents and representatives and employees, di-
rectly or through any corporate or other device, in the course of its
business in commerce, as “commerce” is defined in the Clayton Act, as
amended, do forthwith cease and desist from:

(1) Paying or contracting for the payment of anything of value
to, or for the benefit of, any customer of the respondent as com-
pensation or in consideration for advertising or promotional
services, or any other service or facility, furnished by or through
such customer in connection with the handling, sale or offering
“for sale of wearing apparel products manufactured, sold or of-
fered for sale by respondent, unless such payment or considera-
tion is made available on proportionally equal terms to all other
customers competing with such favored customer in the distribu-
tion or resale of such products.

It is further ordered, That the effective date of this order to cease
and desist be and it hereby is postponed until further Order of the
Commission.



