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such planned common course of action, understanding,
agreement, combination or conspiracy is selling bread in
interstate commerce in competition with bread sold by any
one or more of the other parties thereto, to do or perform
any of the following things:

(1) Establish, fix or maintain prices, terms or con-
ditions of sale of bread.

(2) Adhere to any prices, terms or conditions of sale
so fixed or maintained, or ' .

(8) Deter or attempt to deter any competitor from
exercising his individual judgment as to prices, terms
or conditions of sale of bread.

It is further ordered, That the complaint herein be, and the same
hereby is, dismissed as to Arthur H. LaLime, deceased.

1t is further ordered, That respondents shall, within sixty (60)
days after service upon them of this order, file with the Commission
a report, in writing, setting forth in detail the manner and form in
which they have complied with the order set forth herein.

Commissioner Anderson concurring in the result; Commissioner
Elman dissenting; and Commissioner Reilly not participating for
the reason that he did not hear oral argument.

I~ THE MATTER OF
WALTHAM WATCH COMPANY ET AlL.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL
TRADE COMMISSION ACT

Docket 8396. Complaint, May 15, 1961—Dccision, Feb. 28, 1964

Order requiring Chicago importers of watches, watch movements, cases and
attachments which they assembled, to cease using inflated prices, in adver-
tising and preticketing, as regular retail prices, misrepresenting, in adver-
tising and labeling, the number of friction bearing jewels, the extent of their
guarantee, and that their watches are manufactured in the United States by
the well-known Waltham Watch Co. of Mass. by using such terms as “Wal-
tham Premier, a famous name, part of the American scene since 1850,” and
the name “Waltham” in advertising and labeling to describe their watches.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
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Trade Commission having reason to believe that Waltham Watch
Company, a corporation, and Harry Aronson, Ben Cole, and Morris
Draft, individually and as officers of said corporation, hereinafter -
referred to as respondents, have violated the provisions of said Act,
and it appearing to the Commission that a proceeding by it in re-
spect thereof would be in the public interest, hereby issues its com-
plaint stating its charges in that respect as follows:

Paracraru 1. Respondent Waltham Watch Company, is a corpora-
tion organized, existing and doing business under and by virtue of
the laws of the State of Delaware, with its office and principal place
of business at 231 South Jefferson Street, Chicago, Illinois.

During a part of the time referred to hereinafter the individual
respondents Harry Aronson, Ben Cole and Morris Draft were officers
of Hallmark, Inc., a corporation organized under the laws of the
State of Illinois, which had its office and principal place of business
at 231 South Jefferson Street, Chicago, Illinois. Hallmark, Inc., has
been merged into the respondent corporation, Waltham Watch Com-
pany. ‘

The aforesaid individual respondents are officers of the corporate
respondent and they formulate, direct and control the acts and prac-
tices of the respondent corporation, and they formulated, directed
and controlled the acts and practices of Hallmark, Inc., prior to its
merger into the respondent corporation, Waltham Watch Company.
The individual respondents’ office and principal place of business is
the same as that of the corporate respondent.

Par. 2. In the course and conduct of their business respondents
Import watches, watch movements, cases and attachments, assemble
and sell them. Respondents cause their said products, when sold, to
be transported from the State of Illinois and elsewhere, to purchasers
thereof located in various other states of the United States and in
the District of Columbia.

Respondents have maintained a substantial course of trade in said
products in commerce, as “commerce” is defined in the Federal Trade
Commission Act.

Par. 3. Respondents have engaged in the practice of attaching or
causing to be attached, price tickets to their said products upon
which certain amounts are printed. Respondents have also dissemi-
nated, or caused to be disseminated, price lists, catalogs, catalog in-
sert sheets, brochures, leaflets, newspaper and magazine advertise-
ments, and other forms of advertising in which certain amounts are
shown as the retail prices of respondents’ products. Respondents
thereby represent, directly or by implication, that said amounts are
the usual and regular retail prices of said products. In truth and in
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fact, said prices are in excess of the prices at which said watches are
usually and customarily sold at retail and are fictitious retail prices.

Par. 4. Respondents in their advertising, catalogs, brochures and
other promotional material represent that their products are guar-
anteed by the use of such terms as “guaranteed”, “fully guaranteed”
or “lifetime guaranteed”, and other terms and expressions of which
these are typical. Respondents also represent in guarantee certifi-
cates that their products will be serviced upon the payment of one
dollar. In truth and in fact, the representations as to guarantee are
false, misleading and deceptive. The fact that the guarantee pro-
vides for payment of a service charge is not set forth in advertising
and the respondents frequently impose service charges in excess of
that set out in the certificates of guarantee. The terms, conditions
and extent to which such guarantee applies and the manner in which
the guarantor will perform thereunder are not clearly and conspicu-
ously disclosed in close conjunction with the representations of
guarantee.

Par. 5. The respondents purchase 17-jewel watch movements made
in, and imported from, Switzerland, add a device containing 4 or 8
synthetic jewels, and affix attachments to the watches and case the
movements. The watches are then represented, advertised, offered for
sale and sold by respondents as “21” and “25” jewel watches, to re-
tailers, catalog houses and wholesale distributors.

Par. 6. By means of the statements that the said watches were 21-
and 25-jewel watches, respondents represented that said watches con-
tained 21 and 25 jewels, each of which serves a mechanical purpose
as a frictional bearing, and that, each jewel provides a mechanical
contact at a point of wear. In fact, the additional jewels in the device
added by the respondents are not functional and these watches are
not 21- and 235-jewel watches as represented and advertised.

Par. 7. The respondents have advertised their said watches in
newspapers, jewelers’ trade magazines, nationally distributed maga-
zines, catalogs, catalog insert sheets and circulars, and on labels and
packages. Among and typical, but not all inclusive, of the statements
appearing in such advertising material have been the following:

Waltham Watches—Timing the Nation since 1850.
Waltham Premier, a famous name, part of the American scene since
1850.

By means of such statements, respondents have represented, di-
rectly or by implication, that their said watches are manufactured
in the United States by the old and well-known Waltham Watch
Company of Waltham, Massachusetts. Such statements are false,
misleading and deceptive. In truth and in fact, said watches are not
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manufactured in the United States by the old and well-known Wal-
tham Watch Company of Waltham, Massachusetts.

Pag. 8. By the acts and practices aforesaid respondents have placed
in the hands of retailers and others, a means and instrumentality
whereby such retailers may mislead and deceive members of the pur-
chasing public as to the regular and usual retail prices, the character
of the guarantee, the number of friction bearing jewels and the origin
and manufacturers of respondents’ watches.

Par. 9. Respondents, in the course and conduct of the sale of their
watches, have been and are in substantial competition in commerce
with other corporations, firms and individuals engaged in the manu-
facture, sale and distribution of watches.

Par. 10. The use by respondents of the aforesaid false, misleading
and deceptive statements and representations has had, and now has,
the capacity and tendency to induce members of the purchasing pub-
lic into the erroneous and mistaken belief that all of said statements
and representations are true, and into the purchase of a substantial
number of their watches as a result of such erroneous and mistaken
belief. As a consequence thereof, substantial trade in commerce has
been unfairly diverted to respondents from their competitors and
substantial injury has been done to competition in commerce.

Par. 11. The aforesaid acts and practices of respondents, as herein
alleged, have been and are, all to the prejudice and injury of the pub-
lic and of respondents’ competitors and constituted and now consti-
tute, unfair and deceptive acts and practices and unfair methods of
competition in commerce within the intent and meaning of the Fed-
eral Trade Commission Act.

Mr. Harry E. Middleton, Jr., of Washington, D.C., for the Cor-
mission. v
Mr. Ben Paul Noble, of Washington, D.C., for respondents.

Inrrian DecisioN BY HErMax TockEr, HEARING EXAMINER

OCTOBER 18, 1962

In a complaint issued May 15, 1961, the Federal Trade Commis-
sion charged Waltham Watch Company, a Delaware corporation,
and its officers, Harry Aronson, Ben Cole and Morris Draft, both
individually and as officers, with engaging in unfair and deceptive
acts and practices and unfair methods of competition in commerce
within the intent and meaning of the Federal Trade Commission
Act. The acts complained of were related to the sale and distribution
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of watches by the respondents. In general, they were charged with
deceptive pricing activities, false representations as to guarantee and
jewel content of watches and deceptive use of the Waltham name.

In their answer, the respondents denied generally the allegations
of the complaint. They asserted also that they were defending prior
Commission proceedings involving identical issues and thus were
subjected to a multiplicity of law suits and harassment.

Waltham Watch Company actually was a respondent in two other
cases then pending before the Commission.

In one, Docket No. 6914, it was joined with othérs not parties to
this proceeding. Aronson, Cole and Draft were not respondents there.
That case was concerned with alleged deceptive practices involving
the jewel content of watches and the use of the name “Waltham?”. It
was decided adversely to the respondents there by the Commission on
October 16, 1962 [61 F.T.C. 1027].

The other case, Docket No. 7997, was brought against Waltham
and Aronson. Other respondents in that case are not respondents
here. Ben Cole and Morris Draft, respondents in this case, were not
charged there. It was concerned with, among other things. the alleged
deceptive use of the name “Waltham?” in the sale of clocks. It was
decided adversely to the respondents there by the Commission on
June 15, 1962 [60 F.T.C. 1692]. :

Waltham’s present officers, the individual respondents here, are
admittedly responsible for its most recent business practices. Even
though the use of the name “Waltham” was involved in the other
cases and jewel content was involved in one of them, this case need
not be regarded as a repetition of the prior litigation nor as an un-
warranted harassment. Since the individual respondents constitute
new management of Waltham and the effect of the allegations was
that they were persisting as such in Waltham’s prior practices, some
of which had been litigated in the other cases. it seems proper that
‘Waltham be joined as a respondent with them. We are here concerned
with their conduct in their administration of Waltham’s activities.
(The fact that Aronson also was a party in Docket No. 7997, involv-
ing, among other things, the Waltham name, does not alter this. That
was the case concerned with clocks as distinguished from watches.)

Moreover, there is more to this proceeding than jewel count and
use of the Waltham name. As stated above, this proceeding is con-
cerned also with alleged deceptive price practices and claimed false
guarantees. These last were not involved in the prior cases as far as
Waltham and Aronson were concerned.
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Together with their submission of proposed findings of fact, con-
clusions of law and order, respondents have filed a formal “Motion
to Dismiss Paragraphs 5, 6, 7 and 8 (in part)” of the complaint.
While the Hearing Examiner has some doubt whether he could con-
sider a motion such as this, which attacks the Commission’s exercise
of its discretion to issue the complaint in this proceeding while the
two prior proceedings were pending, in view of the outcome of those
proceedings and the action to be taken by the Hearing Examiner in
this proceeding, he concludes that respondents’ motion need not be
decided. To the extent that Waltham Watch Company already is
subject to an order of this Commission requiring it to cease and de-
sist from practices related to jewel count and use of the Waltham
name, the Hearing Examiner will not duplicate such order or orders
by any action here. He believes that one Commission order directing
that a party cease and desist from a particular action is sufficient and
it is not necessary that an additional order issue providing the same
remedy. In a sense, this appears to be the relief sought by respondents
in, and the only purpose of, their formal motion.

The Pretrial Order, the Hearing Examiner’s certification to the
Commission and the Commission’s approval of the Hearing Exam-
ner’s recommendation that he be permitted to hear this proceeding
first in Chicago, then in Milwaukee, then in Minneapolis, and finally,
again in Chicago, all were predicated on the expectation that the
issues herein would be litigated bitterly and that hurried trips would
be made from city to city in order expeditiously to complete the pro-
ceeding. However, on the day that the Hearing Examiner left Wash-
ington to commence the hearing, he received the decision and opinion
of the Commission dated July 20, 1962, in the case bearing Docket
No. 6914. These became available to all counsel on the morning set
for the opening of the hearing. That decision clearly and definitely
ruled that Waltham Watch Company was to cease and desist mis-
representing the jewel content of watches and using the name
“Waltham” without clearly stating the country of origin of its
watches or using the Waltham name in an historical sense for the
purpose of describing its watches. In addition, Commissioner Philip
Elman in the opinion stated,

Respondents should be prohibited from using the term “American”, or any
reference to “Waltham”, in any manner or context suggesting that the watches
which they sell under the Waltham name are made in the United States, To
provide effective relief these provisions are necessary at least until such time

as the harmful effects of respondents’ deceptive advertising have been erased.
If and when this has been accomplished, the Commission will entertain any
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application for such modification as may then be appropriate. Of. Federal Trade
Commission v. National Lead Co., 352 U. S. 419,

Respondents appear to have been very much impressed by the possi-
bility that an application for modification at some future time might
receive favorable consideration and, in their defense of the instant
proceeding, apparently began to lay the groundwork for a demon-
stration of good faith by cooperating most commendably in the
simplification of the issues and the elimination of evidence which
would have been necessary to bring the individuals within the restric-
tions of the order already effective against Waltham. This resulted
in more leisurely sessions than had been anticipated.

They have stipulated sufficient to justify the issuance in this pro-
ceeding of an order against them similar to that entered against
Waltham in the case bearing Docket No. 6914. It should be observed,
however, that while their stipulation of facts is sufficient to permit
the issuance of such an order in this proceeding, they do not agree
thereby, as a matter of law, that, upon the facts stipulated, the order
is right.* They assume also that, regardless of whether it is right or
not, if, in the future, the Waltham order be modified or suspended,
they will receive the same treatment and have the benefit of such
modification or suspension. (In this connection it should be noted
clearly that whether this is to be done is not at all the function or
concern of the Hearing Examiner, but the sole prerogative of the
Commission.)

This leaves for consideration in this proceeding only the issues
involving alleged deceptive pricing and alleged false guarantee. The
deceptive pricing portion of the case is concerned with (a) adver-
tising by respondents of published “list” or alleged “retail selling
prices” separately from or in catalogue sheets prepared for the use
of catalogue companies such as are described at some length by Com-
mission Chairman Paul Rand Dixon, in his opinion in Zeeds Travel-
wear, Inc., Docket No. 8140, October 3, 1961 [61 F.T.C. 152, 165],
slip printing pages 4 to 7 inclusive, and, (b) with the tagging, affix-

‘ing or use of price tickets on or in connection with the watches in

10n the legal justification for the jewel count ruling, the Commission’s prior declsions
and Allen v. Tornek Company, 276 F. 2d 513, 107 App. D. C. 267, all cited by Com-
missioner Elman in Docket No. 6914, are conclusive. As to the use of the Waltham
name, apart from what was sald by Commissioner Elman in his opinion in Docket No.
6914 above, respondents’ argument that the owner of a trademark has the right to
cheapen or ‘‘water it down” leaves this Examiner unimpressed. It ought to be quite
clear that, regardless of what trademark a business may own, it cannot use that trade-
mark for the purpose of deception. How long would any man whose own true name was
Howard Johnson be permitted to operate a roadside restaurant and call it “Howard
Johnson’s” without qualification? Would any clothier who happened to have a customer,
James F. King, get away with advertising during the John F. Kennedy administration
that JFK buys his clothes there?
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the form or package in which they are offered and delivered for sale.
The evidence as to the deceptive nature of the advertising and use
of the list prices, whether the same be in general advertising, in
catalogue sheets or in the form of preticketing, is adequate and
sufficient to support remedial action in this proceeding. A long dis-
sertation is not necessary here. Numerous witnesses testified, and it
is clearly to be concluded from their testimony, that Waltham watches
are customarily sold at prices far below (a) the advertised prices,
(b) the alleged or stated “retail price” in the catalogue sheets pre-
pared by respondents for the use of catalogue houses, and (c) the
prices on the tickets or labels attached to or packaged together with
the watches when offered and delivered for sale. Respondents’ officers,
the individuals involved herein, have too long an experience and
background in business, particularly the watch business, not to be
fully aware of the manner in which the business of the catalogue
houses is conducted. They know, as the witnesses testified here, almost
anyone who knows about and has the desire so to do (a) can obtain
access to a catalogue house and (b) can purchase any article offered
by the catalogue house at the coded price rather than at the so-called
or represented ‘retail price”. The Hearing Examiner believes that,
separate and apart from this litigation, the individuals involved
herein certainly would be embarrassed or outraged if it were sug-
gested that they were so naive that they did not have this awareness
or did not know how the catalogue houses for which they supply the
catalogue insert sheets operate. Leeds Travelwear, Inc., Docket
No. 8140 [61 F.T.C. 152], Rayex Corporation, Docket No. 7346
[60 F.T.C. 664], Baltimore Luggage Co. v. Federal Trade Commis-
sion, Docket No. 8382, C. A. 4, 296 F. 2d 608, cert. den’d, 369 U. S.
860, Clinton Watch Co. v. Federal Trade Commission, 291 F. 2d 838,
C. AT

To the extent that respondents urge that the prices advertised by
them should be regarded only as “suggested retail prices”, their
position is rejected. Their argument seems to be pitched at this
Hearing Examiner’s reasoning in his Initial Decision in the Regina
case, November 16, 1961, which was not adopted by the Commission.?
Nevertheless, the facts in this case are not at all similar. In Regina
there was no advertising or preticketing. In this case there are both.
It also is clear that the respondents here knew that their “list prices”
were not the usual and customary retail prices. Since, with that
knowledge, they furnished and disseminated to vendors advertising
containing such prices, they thereby placed in the hands of their

2The Regina Corporation, Docket No. 8323, October 11, 1962 [61 F.T.C, 983].
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vendors the means whereby the public was misled and deceived. This
case is aggravated far beyond the Regina case as far as the respond-
ents are concerned. Their apologia that they cannot control the prices
at which their watches are sold does not absolve them from the con-
sequences of their own conduct. While there is testimony that the
“retail” prices were only “suggested”, the facts are to the contrary.

This leaves only the charge with respect to the alleged false guar-
antee. The testimony and physical exhibits show that the respondents
advertised their watches as “Guaranteed”, “Fully Guaranteed” and
“Lifetime Guaranteed”. It was advertising such as this that, in many
cases, induced the purchaser to buy one of respondents watches. This
sort of guarantee was featured prominently on all the catalogue
sheets. Two propositions of law are elementary, If, at the point when
A decision to buy is made, the decision is brought about by a false
or deceptive statement, the deceptive practice must be stopped. The
word “guarantee” must be accompanied by clear and conspicuous
words of limitation if the guarantee is in any way limited, even to
the extent of a small fee such as a handling charge. Here, in most
instances, the vice was greater. A potential customer, turning the
pages of a catalogue for the purpose of purchasing by mail, sees only
the expression, “Fully Guaranteed”. He has the right to assume that
it means what it says, that no strings are attached and that no service
charges are imposed. When such a purchaser orders by mail, whether
directly or through the medium of a vendor exhibiting the catalogue,
he first discovers, on receiving the watch and examining the guar-
antee certificate, that there is a service charge of one dollar and
restrictive language as to just what the guarantee covers. He learns
this for the first time only after he has bought and paid for the watch.
In this respect, the advertising and representation were false and
deceptive.

Counsel supporting the complaint goes further, both in the evi-
dence he offered and in his ninth proposed finding, to claim that
charges are made for cleaning and oiling when watches are sent in
for performance under the guarantee. There are two reasons why
the Hearing Examiner does not accept this proposed finding. First,
the complaint does not allege an unfair practice consisting of impos-
ing, arbitrarily, cleaning and oiling charges when watches are sent
n for performance of the guarantee. Second, although it is clear the
respondents did make charges for cleaning and oiling under such
circumstances, the Hearing Examiner is of the opinion that this is a
service operation much like the lubrication of an automobile or care
for any product in constant use, not normally considered an element
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of a guarantee unless expressly stated. While the Hearing Examiner
recognizes this distinction, he does not condone respondents’ practice
of taking advantage of the fact that possession of the watch after
being sent in for guarantee performance acts as a lever to compel
a cleaning and oiling and payment therefor. The better practice
would be if, upon examination, a cleaning and oiling is needed, re-
spondents notified the owner of the watch that the same was needed
and obtained his authorization to provide it at the charge specified.
It may be noted in passing, however, that in some cases when the
charge was protested, the respondents canceled it.

Careful consideration has been given to the proposed findings sub-
mitted both by counsel supporting the complaint and counsel for the
respondents. Many of the proposals have not been accepted or have
been considered substantially the same as findings ultimately made
herein. To the extent that any proposed finding or conclusion is not
adopted, either directly or in substance, the same has been rejected
because of irrelevance, immateriality or lack of support in the evi-
dence, as contrary to law, or as unnecessary. .

After careful consideration of the entire record, the following
are my

FINDINGS OF FACT

1. Respondent Waltham Watch Company (hereafter “Waltham?”)
is a corporation, organized, existing and doing business under and
by virtue of the laws of the State of Delaware, with its office and
principal place of business at 281 South Jefferson Street, Chicago,
Illinois. ;

2. During some of the time involved herein, the individual re-
spondents, Harry Aronson, Ben Cole and Morris Draft were officers
of Hallmark, Inc. a corporation which had been organized under the
laws of the State of Illinois and had its office and principal place of
business located where Waltham is now located. Hallmark, Inc. was
merged into Waltham in June 1959.

3. The individual respondents thereupon became and have con-
tinued to be officers of the corporate respondent. They formulate,
direct and control its acts and practices and they formulated, di-
rected and controlled the acts and practices of Hallmark, Inc. prior
to the merger. Their offices and principal place of business are the
same as that of Waltham.

4, In the course and conduct of their business, respondents import
watches, watch movements, cases and attachments, assemble and sell
them. Respondents cause such products, when sold, to be transported
from the State of Illinois and elsewhere to purchasers located in

224-069—T70——T4
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various other States of the United States and in the District of Co-
lumbia.

5. Respondents have maintained a substantial course of trade in
said products in commerce as “commerce” is defined in the Federal
Trade Commission Act.

6. Respondents have engaged in the practice of attaching or caus-
ing to be attached price tickets to their products. A price ticket is a
label or tag upon which an amount in dollars and cents or dollars
alone is printed for exhibition to or view by a prospective customer
of the article being offered for sale. Such amount is a representation
to the prospective customer that the article is reasonably worth the
amount shown and that it is usually sold at that price.

7. Respondents also have disseminated or caused to be disseminated
price lists, catalogue insert sheets, brochures, leaflets, newspaper and
magazine advertisements and other forms of advertising in which
certain amounts are shown as the retail prices of their products.

8. Respondents represent directly or indirectly by such materials
that the amounts shown are the usual and regular retail prices.

9, In truth and in fact the prices on the tickets and in the materials
mentioned are in excess of the prices at which said watches usually
and customarily are sold at retail and are fictitiously retail prices.

10. Respondents, in their advertising, catalogues, brochures and
other promotional material, represent that their products are “Guar- .
anteed”, “Fully Guaranteed” or “Lifetime Guaranteed”.

11. In truth and in fact such representations as to guarantee are
false, misleading and deceptive because, only after having purchased
a watch, if the purchase be made by mail, or only after having care-
fully read the guarantee certificate which accompanies the watch at
the time of purchase or after the purchase, if the purchase be made
over the counter, is the customer informed of the fact that the guar-
antee is a limited guarantee and that a service charge is required to
be paid by the customer incident to the performance of the guarantee,
as limited.

12. The respondents purchase 17-jewel watch movements, made in
and imported from Switzerland, add a device containing 4 or 8 syn-
thetic jewels, affix attachments to the watches and case the move-
ments. The watches are then represented, advertised, offered for sale,
and sold by respondents as “21” or “25” jewel watches to retailers,
catalogue houses and wholesale distributors.

13. By means of the statements that the said watches are 21- and
25-jewel watches, respondents represent that they contain 21 or 25
jewels, each of which serves a mechanical purpose as a frictional
bearing and that each jewel provides mechanical contact at a point
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of wear. In fact, the additional jewels in the device added by the
respondents are not functional and the watches are not 21- and
25-jewel watches as represented.

14. The respondents have advertised their watches in newspapers,
jewelers’ trade magazines, nationally distributed magazines, cata-
logues, catalogue insert sheets and circulars, and on labels and pack-
ages. Among and typical but not all inclusive of the statements
appearing in such advertising material have been the following:

Waltham Watches—timing the Nation since 1850.

Waltham Premier, a famous name, part of the American scene since
1850.

15. By means of such statements, respondents have represented
directly or by implication that their watches are manufactured in
the United States by the same Waltham Watch Company of Wal-
tham, Massachusetts, which had been an old and well-known company
and that they were the same interests which had controlled that
company during times long prior to the acquisition by them of their
control of the name thereof. Such statements are false, misleading
and deceptive. In truth and in fact (a) such watches are not manu-
factured in the United States, (b) are not manufactured by what
had been the old and well known Waltham Watch Company of
‘Waltham, Massachusetts, and (c¢) respondents acquired only recently
control of a company which had been incorporated in Delaware in
1957 under the name “Waltham Watch Company” to acquire assets
involved in a “spin off” from the old Waltham Watch Company of
2Massachusetts.

16. By the said acts and practices respondents have placed in the
- hands of retailers and others means and instrumentalities whereby
such retailers may mislead and deceive members of the purchasing
public as to the regular and usual retail prices, the character of the
guarantee, the number of frictional bearing jewels and the origin
and manufacturer of respondents’ watches.

17. Respondents in the course and conduct of the sale of their
watches have been and are in substantial competition in commerce
with other corporations, firms and individuals engaged in the manu-
facture, sale and distribution of watches.

18. The use by respondents of the aforesaid false, misleading and
deceptive statements and representations has had and now has the
capacity and tendency to induce members of the purchasing public
into the erroneous and mistaken beliefs that they are true and into
the purchase of substantial numbers of their watches in consequence
of such erroneous and mistaken beliefs. Substantial trade in com-
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merce has been unfairly diverted thereby to the respondents from
their competitors and substantial injury has been done to competition
In commerce.
From all of which and upon the whole record I have made the
following
CONCLUSIONS

A. That all the respondents, whether charged in their corporate,
official or individual capacities, are engaged in the business of
Importing, assembling and distributing in commerce, watches from
Switzerland and that the individual respondents are responsible for
the acts and practices of the corporate respondent and for the acts
and practices set forth above.

B. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents.

C. This proceeding is in the interest of the public.

D. The activities of the respondents, as more particularly set forth
in the Findings of Fact, constitute unfair and deceptive acts or prac-
tices in violation of the Federal Trade Commission Act.

E. The order hereinafter set forth is necessary and reasonable to
effectuate the purposes and policy of that Act.

ORDER

1t s ordered, That respondents, Harry Aronson, Ben Cole, and
Morris Draft, individually and as officers of Waltham Watch Com-
pany, their agents, representatives and employees, directly or through
any corporate or other device, in connection with the offering for
sale, sale or distribution of watches in commerce, as “commerce” is
defined in the Federal Trade Commission Act, do forthwith cease
and desist from:

1. Representing in any manner, directly or indirectly, includ-
ing any use of a number in the name or names of their watches,
that watches manufactured or sold by them contain a designated
number of jewels, unless said watches actually contain the stated
number of jewels, each and every one of which serves a purpose
of protecting against wear from friction by providing a mechan-
ical contact with a moving part at a point of wear.

2. Using the name “Waltham” in advertising or in labeling to
designate or describe watches manufactured or sold by them,
without' expressly, clearly, conspicuously, and prominently
stating in immediate connection therewith the country of origin
of each component of said watches which is not entirely manu-
factured in the United States.
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3. Using, in advertising or labeling watches manufactured or
sold by them, the terms “Waltham Watches—timing the nation
since 18507, “Waltham Premier, a famous name, part of the
American scene since 1850.”, or any similar word or expression,
to describe respondents or such watches.

4. Furnishing any means or instrumentality to others whereby
the public may be misled as to any of the matters or things pro-
hibited by the above provisions of this order.

1t is further ordered, That Waltham Watch Company, a corpora-
tion, and its officers and Harry Aronson, Ben Cole and Morris Draft
individually and as officers of said corporation and their agents,
representatives and employees, directly or through any corporate or
other device in connection with the sale and distribution of watches
or other merchandise in commerce as “commerce” is defined in the
Federal Trade Commission Act, do forthwith cease and desist from:

1. The act or practice of pre-ticketing merchandise at an indi-
cated retail price when the indicated retail price is in excess of
the generally prevailing retail price for such merchandise in the
trade area where offered for sale or when there is no generally
prevailing retail price for such merchandise in such trade area.

2. Supplying to, or placing in the hands of, any distributor,
dealer or other purchaser, catalogue sheets or other materials
which are displayed to the purchasing public and which contain
an indicated retail price for respondents’ merchandise when the
indicated retail price is in excess of the generally prevailing
retail price for such merchandise in the trade area where offered
for sale or when there is no generally prevailing retail price for
such merchandise in such trade area.

3. Representing that their merchandise is guaranteed unless

" the nature, extent and conditions of the guarantee and the man-
ner in which the guarantors will perform thereunder are clearly
set forth in conjunction with the representation of guarantee.

4. Furnishing to others any means or instrumentality by or
through which the public may be misled as to the generally pre-
vailing retail prices of respondents’ merchandise or the terms of
any claimed guarantee affecting the same.

Dezcision oF tHE ConraissioN AND OrpEr TO0 Fine REPORT OF
COMPLIANCE

This matter having been heard by the Commission upon respond-
ents’ appeal from the hearing examiner’s initial decision; and

The Commission having considered the entire record, including
the briefs and oral arguments of counsel for respondents and counsel
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supporting the complaint, and having determined that the hearing
examiner’s findings of fact and order should be modified and that
respondents’ appeal should be denied:

It is ordered, That the initial decision be modified by striking
therefrom findings of fact numbered 8 and 9 on page 9 and substi-
tuting the following:

8. Respondents represent directly or indirectly by such mate-
rials that the amounts shown have been established in good faith
as an honest estimate of actual retail prices which do not appreci-
ably exceed the highest prices at which substantial sales of their
watches are made in their trade territory.

9. In truth and in fact respondents know that the retail prices
set forth on catalog sheets and tickets attached or accompanying
watches furnished by them to catalog house customers are appre-
ciably in excess of the highest price at which substantial sales
are made in their trade area by those customers. Thus, these
retail prices are not disseminated in good faith as an honest
estimate of the actual retail selling price of catalog house cus-
tomers. This practice is dealt with in Guide IIT of the Commis-
sion’s revised Guides Against Deceptive Pricing. To provide
guidance and assistance to respondents in compliance, an order
to cease and desist will be entered in the language of Guide III.

It is further ordered, That the order contained in the initial deci-
sion be, and it hereby is, modified to read as follows:

It is ordered, That respondents, Harry Aronson, Ben Cole,
and Morris Draft, individually and as officers of Waltham Watch
Company, their agents, representatives and employees, directly
or through any corporate or other device, in connection with the
offering for sale, sale or distribution of watches in commerce,
as “commerce” is defined in the Federal Trade Commission Act,
do forthwith cease and desist from:

1. Representing in any manner, directly or indirectly, includ-
ing any use of a number in the name or names of their watches,
that watches manufactured or sold by them contain a designated
number of jewels, unless said watches actually contain the stated
number of jewels, each and every one of which serves a purpose
of protecting against wear from friction by providing a mechan-
ical contact with a moving part at a point of wear.

2. Using the name “Waltham” in advertising or in labeling
to designate or describe watches manufactured or sold by them,
without expressly, clearly, conspicuously, and prominently stat-
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ing in immediate connection therewith the country of origin of
each component of said watches which is not entirely manufac-
tured in the United States.

3. Using, in advertising or labeling watches manufactured or
sold by them, the terms “Waltham Watches—timing the nation
since 18507, “Waltham Premier, a famous name, part of the
American scene since 1850”, or any similar word or expression,
to describe respondents or such watches.

4. Furnishing any means or instrumentality to others whereby
the public may be misled as to any of the matters or things
prohibited by the above provisions of this order.

It is further ordered, That Waltham Watch Company, a corpora-
tion, and its officers and Harry Aronson, Ben Cole and Morris Draft,
individually and as officers of said corporation, and their agents,
representatives and employees, directly or through any corporate or
other device in connection with the sale and distribution of watches
or other merchandise in commerce as “commerce” is defined in the
Federal Trade Commission Act, do forthwith cease and desist from:

1. Advertising, disseminating or distributing any list, pre-
ticketed or suggested retail price that is not established in good
faith as an honest estimate of the actual retail price or that
appreciably exceeds the highest price at which substantial sales
are made in respondents’ trade area.

2. Representing that their merchandise is guaranteed unless
the nature, extent and conditions of the guarantee and the man-
ner in which the guarantors will perform thereunder are clearly
set forth in conjunction with the representation of guarantee.

8. Furnishing any distributor, dealer or retailer with any
means whereby to deceive the purchasing public in the manner
forbidden by the above provisions of this order.

It is further ordered, That the hearing examiner’s initial decision,
as modified herein, be, and it hereby is, adopted as the decision of
the Commission. ‘

It is further ordered, That Waltham Watch Company, a corpora-
tion, and Harry Aronson, Ben Cole and Morris Draft shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report, in writing, setting forth in detail the manner
and form in which they have complied with the order to cease and
desist.

Commissioner Reilly not participating for the reason that he did
not hear oral argument.
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Ix tHE MATTER OF
MAJESTIC ELECTRIC SUPPLY COMPANY, INC.,, ET AL.

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMDMISSION ACT

Docket 8449. Complaint, Oct. 31, 1961—Decision, Feb. 28, 1964

Order requiring Skokie, I1l., mail order sellers of general merchandise such as
~ watches, jewelry, cameras, furniture, appliances, sporting goods and others,
to individuals, firms and associations, to cease misrepresenting that its
merchandise is offered for sale at wholesale prices, and dismissing charges
concerning deceptive pricing and saving claims.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Majestic Electric
Supply Co., Inc., a corporation, and Charles Mostow, Arthur Mostow
and Leon Gurny, individually and as officers of said corporation,
hereinafter referred to as respondents, have violated the provisions
of said Act, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby issues
its complaint stating its charges in that respect as follows:

Paraerarm 1. Respondent Majestic Electric Supply Company,
Inc., is a corporation organized, existing and doing business under
and by virtue of the laws of the State of Illinois, with its office and
principal place of business located at 8250 Skokie Boulevard, Skokie,
Illinois.

Respondents Charles Mostow, Arthur Mostow and Leon Gurny
are individuals and officers of the said corporate respondent. They
formulate, direct and control the policies, acts and practices of said
corporate respondent, including those hereinafter set out. The address
of each individual respondent is the same as that of the corporate
respondent.

Par. 2. Respondents are now, and for more than one year last
past have been, engaged in the sale of various articles of merchan-
dise, including but not limited to watches, jewelry, cameras, furni-
ture, appliances and sporting goods, to individuals, firms, corpora-
tions and associations located throughout the United States.

Respondents are also engaged in the wholesale sale and distribution
of electrical supplies to hardware stores, electrical contractors, and
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other wholesale purchasers of such merchandise. This phase of
respondents’ business is not involved in this complaint.

Respondents cause, and have caused, their said merchandise, when
sold, to be transported from their place of business in the State of
Illinois to purchasers thereof located in various other States of the
United States, and at all times mentioned herein have maintained
a course of trade in said merchandise in commerce, as “commerce” is
defined in the Federal Trade Commission Act. Respondents’ volume
of such business in commerce is, and has been, substantial.

Par. 3. Respondents, in the course and conduct of their business
and for the purpose of inducing the purchase of. their merchandise,
have advertised the same by means of catalogs and circulars, cireu-
lated and disseminated by and through the United States mail to
prospective purchasers located in various states other than the State
of Illinois. :

Par. 4. Respondents in all of their advertising refer to them-
selves as wholesalers and to the prices of all of their merchandise as
wholesale prices. Among and typical, but not all inclusive, of the
statements appearing in respondents’ catalogs and other advertising'
are the following:

Majestic Wholesale Distributors; A fresh new way to buy wholesale;
As a wholesale distributor for over 30 years Majestic etc.; Majestic is a
distributor not a discount house, therefore you buy at true wholesale dealer
costs.

Retail $21.95—special dealer price $15.37
Save the wholesale way, $18.66 Retail $29.98; Retail $1.79 now 88¢:
1% Carat Diamonds $88; $275 Values.

Example of your hidden wholesale price, 36-1803-6950 Retail $111.50;
Stock Number $69.50 your wholesale cost.

Lowest wholesale prices—We don’t just meet prices—Majestic sets the
prices others cannot meet, that’s why you save more,

Par. 5. Respondents in referring to various articles of merchan-
dise, set forth in their catalogs mailed to prospective purchasers who
buy for their own use, set out two prices; one, a so-called coded price,
is represented to be the wholesale price of the merchandise and the
other, a higher price, is designated as “Retail”. By means of such
pricing methods, the aforesaid quoted statements, and other of like
import not specifically set out herein, respondents represent, directly
or by implication, that they are wholesalers who sell all of their
merchandise at wholesale prices: that the so-called coded prices, as
set out in their catalogs, at which the merchandise referred to is
offered for sale, are wholesale prices; that the prices designated as
“Retail” in their catalogs are the prices at which the merchandise
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referred to is usually and customarily sold at retail; and that the
difference between their coded price and “Retail” price represents
savings from the usual and customary retail prices in the trade areas
where the representations are made. '

Par. 6. The aforesaid statements, representations and the impli-
cations arising therefrom are false, misleading and deceptive. In
truth and in fact, respondents are not wholesalers with respect to
many of the articles offered for sale and sold by them, nor do they
offer to sell, or sell, many of their articles of merchandise at wholesale
prices but, to the contrary, the prices of many of such articles are in
excess of wholesale prices. In many instances the coded prices of
many articles of merchandise set out in respondents’ catalogs are not
wholesale prices but are in excess thereof, and the prices designated
as “retail” prices for many of their articles of merchandise are in
excess of the prices at which said merchandise is usually and cus-
tomarily sold at retail in the trade areas where such representations
are made. The difference between respondents’ said coded and “retail”
prices does not represent savings from such usual and customary
retail prices.

Par. 7. At all times mentioned herein respondents have been, and
are, in substantial competition, in commerce, with corporations,
firms and individuals in the sale of merchandise of the same general
kind and nature as that sold by respondents.

Par. 8. The use by respondents of the aforementioned false, mis-
leading and deceptive statements, representations and practices has
had, and now has, the capacity and tendency to mislead and deceive
a substantial portion of the purchasing public into the erroneous and
mistaken belief that such statements were, and are, true and into the
purchase of substantial quantities of respondents’ products because
of said mistaken and erroneous belief.

Par. 9. The aforesaid acts and practices of respondents, as herein
alleged, were, and are, all to the prejudice and injury of the public
and of respondents’ competitors and constituted, and now constitute,
unfair methods of competition in commerce and unfair and deceptive
acts and practices in commerce in viclation of Section 5(a) (1) of
the Federal Trade Commission Act.

Mr. John W. Brookfield, Jr., and M r. William A. Somers for the
Commission.

Marks, Marks and Kaplan, Chicago, Ill., by Mr. William 8.
Kaplan, and Shaffer, Seelig, Mandel & Shapiro, Chicago, Ill., for
respondents.
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AUGUST 13, 1962

The Federal Trade Commission, on October 81, 1961, issued and
subsequently served its complaint, charging the respondents named
in the caption hereof with violations of Section 5 of the Federal
Trade Commission Act by misrepresenting in their mail-order cata-
logs that they are wholesalers who sell all of their merchandise at
wholesale prices, and by using fictitious comparative prices for their
merchandise. By their answer, respondents made general denials of
the alleged violations and entered certain special pleas.

A prehearing conference was held on January 29, 1962; continu-
ous hearings in support of the complaint were held in Chicago,
Illinois, South Bend, Indiana, and Beloit, Wisconsin, beginning on
April 24 and ending on May 3, 1962; and defense hearings were held
in Chicago, Illinois, on May 14, 15, and 16, 1962. The record of evi-
dence, including the prehearing conference, consists of 1180 pages of
transeript and 32 exhibits,

Proposed findings of fact, conclusions of law, and order with sup-
porting briefs were filed by counsel for respondents on June 28, and
by counsel supporting the complaint on June 29, 1962, and reply
briefs were filed on July 18, and July 9, respectively.

After having carefully considered the entire record in this pro-
ceeding and the proposals and briefs of the parties, the hearing
examiner issues this initial decision. Findings proposed by the parties
which are not adopted herein, either in the form proposed or in sub-
stance, are rejected as not supported by the record or as involving
immaterial matters,

TINDINGS OF FACT

1. Respondent, Majestic Electric Supply Company, Inc. (some-
times herein referred to as Majestic), is a corporation organized, ex-
isting, and doing business under and by virtue of the laws of the
State of Illinois, with its office and principal place of business located
at 8250 Skokie Boulevard, Skokie, Illinois. It also operates under
the registered trade name, Majestic Wholesale Distributors.

2. Respondent, Arthur Mostow, an individual, is vice president of
Majestic. He functions as the executive head and general manager,
and he formulates, directs, and controls the policies, acts and prac-
tices of Majestic, including those hereinafter set out. His address is
the same as that of Majestic.
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3. Respondent, Charles Mostow, an individual, is president of
Majestic. He has been semi-retired, and has not actively participated
in the business affairs of Majestic for a period of about five years.
Respondent, Leon Gurny, an individual, is treasurer of Majestic.
He is engaged primarily in the buying and servicing functions of the
business, and he has no responsibility for the formulation, direction,
or control of the policies, acts, or practices of Majestic which are
challenged in this proceeding. At the conclusion of the presentation
of evidence, a motion to dismiss the complaint as to the individual
respondents, Charles Mostow and Leon Gurny, which was not op-
posed by counsel supporting the complaint, was granted. Appropriate
effect will be given to that action in the order herein.

4. Majestic is engaged in the sale of various articles of merchan-
dise, including, but not limited to, a general line of merchandise in-
tended primarily for personal or household use, such as watches,
jewelry, cameras, furniture, appliances, sporting goods, toys, linens,
furs, and many others. It sells such merchandise to individuals,
firms, and corporations located primarily in the midwestern section
of the United States.

5. Majestic has been in business since 1929, and since 1948 it has
done a substantial catalog mail order business. During each of the
years 1960 and 1961, it mailed between 50,000 and 100,000 catalogs
advertising its general line of merchandise to prospective customers
located in various States of the United States; and during each of
those years, its interstate sales through its catalogs exceeded $500,000.

6. The catalog division of Majestic is located in Skokie, Illinois,
and, in addition to the corporate name, it also operates under the
trade name, Majestic Wholesale Distributors. In the operation of this
division, Majestic contacts its customers and sells its general line of
merchandise principally through its mail order catalogs.

7. Majestic also operates a place of business in Chicago, Tllinois,
where it is engaged in the wholesale sale and distribution of electrical
supplies to hardware stores, electrical contractors. and other whole-
sale purchasers. Although it formerly did so, it has not issued a
catalog solely devoted to electrical supplies for approximately the
past four years. Some items of electrical supplies, but not the com-
plete line, are included in Majestic’s general catalogs, but its sales
of electrical supplies are not made primarily through its catalogs.

8. In all of its advertising, Majestic refers to itself as a wholesaler,
and to the prices of all of its merchandise as wholesale prices. Among
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and typical, but not all inclusive, of the statements appearing in
Majestic’s catalogs and other advertising are the following:

Majestic Wholesale Distributors; a fresh new way to buy wholesale; as

a wholesale distributor for over 30 years Majestic etc.; Majestic is a dis-

tributor not a discount house, therefore you buy at true wholesale dealer
costs.

Retail $21.95—special dealer price $15.37

Save the wholesale way, $13.66 Retail $29.98; Retail $1.79 now 88¢;
1% Carat Diamonds $88; $275 Values,

Example of your hidden wholesale price, 36-1803-6950 Retail $111.50
Stock Number $69.50 your wholesale cost.

Lowest wholesale prices—We don’t just meet prices—Majestic sets the
prices others cannot meet, that’s why you save more,

9. Majestic, in referring to various articles of merchandise set forth
in its catalogs mailed to prospective purchasers, sets out two prices:
one, a so-called coded price, which is its selling price, is represented
to be the wholesale price of the merchandise, and the other, a higher
price, is designated as “Retail”.

10. The essential charges, in substance, are that by means of its
pricing methods and representations, Majestic misrepresents: that it
gsells all of its merchandise at wholesale prices; that the “retail”
prices in its catalogs are usual and customary retail prices; and that
the difference between its selling prices and the “retail” prices shown
in its catalogs represents savings from usual and customary retail
prices.

11. On March 6, 1962, before the hearings begamn, the hearing exam-
iner took official notice that in common and ordinary trade usage in
connection with a general line of merchandise intended for personal
or household use, the word “wholesale” means “to sell merchandise,
usually in quantity lots, to one who intends to resell it in one form
or another, or to use it for business needs as supplies or equipment”;
and that the word “retail” means “to sell merchandise, usually in
single units or in small quantities, to the ultimate consumer for
personal or household use”. The evidence received herein did not
disprove, or materially limit or qualify, these noticed meanings for
the purposes of this case.

‘Wholesale Prices

12. Majestic sends its catalogs to those whose names appear on its
mailing lists, which include the names of persons who request a cata-
log and of persons from whom it receives orders for merchandise.
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Eighty to ninety per cent of the names appearing on its mailing
lists are those of business firms, but there is no indication as to what
proportion of such business firms may be engaged in the resale of
the type of merchandise advertised in the catalogs. Majestic sends its
catalogs to anyone who requests them or who may be a potential
customer, and makes no effort to determine whether any customer is
purchasing for use, consumption, or resale. It makes some sales on
credit, but the overwhelming bulk of its sales is made for cash.

18. During 1961 Majestic made sales through its catalogs to about
20,000 customers. It was able to determine that in a few cases its
customers purchased for resale, but otherwise it has no knowledge
and makes no inquiry to ascertain whether its customers are con-
sumers or resellers.

14. Counsel supporting the complaint offered fifteen witnesses as
members of the consuming public. The testimony of one was stricken;
another had made no purchases from Majestic; and another was
engaged in business activities in Albion, Indiana, and purchased from
Majestic primarily for resale or for use for business needs as supplies
or equipment. (On the basis of 1960 U.S. Census figures, it is officially
noticed that the population of Albion is approximately 1300.)

15. The remaining twelve consumer witnesses had made purchases
of single units or small quantities from Majestic for personal use or
as gifts. One was a dentist who received Majestic’s catalog at his
office; two ordered from catalogs obtained from acquaintances; four
ordered from catalogs which were addressed to business firms, includ-
ing a law firm and a county highway department; and five received
the catalogs directly in their own names. One consumer witness
ordered merchandise from Majestic in the name of her employer,
a county highway department, because she thought the order would
be accepted only if she were an employee; and another ordered in
the name of her husband’s oil company. Although all of them were
not specifically questioned on the point, the testimony of three of
these witnesses affirmatively indicated that they considered Majes-
tic’s catalogs, and similar catalogs of others, to be wholesale catalogs.

16. The record discloses, therefore, that Majestic sells in single
units or in small quantities to ultimate consumers for personal or
household use. The record as a whole supports the inference that it
does so extensively, and that such sales are substantial and constitute
a substantial part of the sales made by Majestic through its catalogs.
Accordingly, it is not a wholesaler in transactions in which many
articles of merchandise are offered for sale and sold by it.

17. There can simultaneously be more than one wholesale price for
an item. For example, the price by a manufacturer to a distributor
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for a particular item is frequently lower than the distributor’s price
to a jobber, which, in turn, is frequently lower than the jobber’s
price to a retailer. But they are all wholesale prices. A retailer may
also sell a particular item at a wholesale price, or at a price equiva-
lent to a wholesale price, for any of a variety of reasons, such as an
advertising leader, a quantity sale to an industrial user, an accom-
modation sale to another retailer, clearance sales of overstocked or
obsolete items, etc. It thus becomes necessary to determine the mean-
ing of “wholesale prices” as the term is used by Majestic.

18. One sporting goods dealer in Chicago, who also sells by mail
order primarily at retail, and 24 dealers in South Bend, Indiana,
and Beloit, Janesville, and Waukesha, Wisconsin, who sell essen-
tially at retail in their local areas, were called as witnesses by counsel
supporting the complaint. It is officially noticed, on the basis of
1960 U.S. Census figures, that the Indiana and Wisconsin towns in
which these dealers are located range in population from about
30,000 to about 130,000. They testified as to the prices at which each
of them purchased in 1961 one or more of an aggregate of 71 of the
various items of merchandise which were also advertised and sold in
1961 by Majestic through its catalogs. Most of these witnesses pur-
chased directly from the manufacturers, but in some instances they
also purchased certain of the items in question from distributors or
jobbers. In the great majority of instances, the prices at which they
purchased were substantially below the wholesale prices shown in
Majestic’s 1961 general catalog.

19. Respondents presented evidence from a mail order house in
Chicago which sells a general line of merchandise similar to that
sold by Majestic. It distributes catalogs throughout the United States,
including specifically the States of Indiana and Wisconsin. It is the
policy of this mail order house, expressed in its catalogs and gen-
erally adhered to in practice, to sell to retail dealers in small towns,
usually of 5,000 population or less, who have established credit with
it. It discourages sales on a cash basis, and the overwhelming pro-
portion of its sales are made to dealers. In 1961, this mail order house
did not sell all of the articles of merchandise with respect to which
the dealers offered in support of the complaint testified. It did, how-
ever, sell approximately half of the same items, and on those items
the prices at which it sold to dealers were the same, or substantially
the same, as Majestic’s selling prices. Largely on the basis of this
evidence, respondents contend that Majestic’s prices on these items
were in fact wholesale prices.

20. Although there is evidence that a substantial part of the sales
by Majestic through its catalogs are retail sales, there is also uncon-
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tradicted evidence that a substantial part of its sales are to retailers,
and are therefore wholesale sales. In some of its sales, therefore,
Majestic functions as a wholesaler, and in others as a retailer. All
of its sales of the same items, however, are made at the same prices,
which in some transactions are wholesale prices and in some trans-
actions are retail prices.

21. Whether or not it is deceptive to represent as “wholesale prices”
the prices at which sales are regularly made in retail and in whole-
sale transactions depends upon the circumstances in which such sales
are made and the understanding which the representation is likely
to convey to the purchaser. v .

22. Majestic uses two prices in conjunction with each item of mer-
chandise described in its catalogs. One price, which is designated
“Retail”, appears in plain figures; and the other price, which is
designated as Majestic’s wholesale price, appears in code. The coded
price is substantially lower than the “retail” price, and is the price
at which Majestic actually sells to all customers.

23. The coded price used to show Majestic’s actual selling price is

explained on the inside of the front cover of the catalog:
Your wholesale price is concealed in the stock number of each item, which is
made up of 3 groups of numerals separated by hyphens. The right hand group
represents your wholesale cost. Simply point off two places from the right in
this group of numerals and add the decimal. This is your wholesale cost price.
In this connection, it is explained, for example, that the stock num-
ber 86-1596-325 contains Majestic’s “wholesale” price of $3.25.

24. The catalogs representing that Majestic sells at wholesale prices
are used extensively by consumers in making purchases. Some of the
consumers who testified considered these, and similar catalogs dis-
tributed by others, to be “wholesale catalogs”, and in some instances
they felt that they could not purchase through these catalogs directly
in their own names, but must purchase in the name of some business
firm. Some who had not compared the prices assumed that the
“wholesale prices” in these catalogs were lower than the prices at
which they could purchase the same articles in local retail stores.

25. Examination of Majestic’s catalogs discloses that the term
“wholesale prices”, as used in them, conveys the impression that it
refers to prices at which the articles in question are ordinarily sold
to retail dealers who intend to resell them in their local areas at a
profit. This impression is increased and emphasized by showing the
“wholesale price” in a code which, although easily decipherable, is
ostensibly confidential, and by showing in connection with it in plain
figures a comparative and substantially higher “retail” price for the
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article. The encoding of Majestic’s actual selling prices in its catalogs
clearly constitutes a device which lends an aura of credibility to the
representation that they are wholesale prices, while avoiding the
likelihood that they may be concealed even from obtuse prospective
purchasers.

26. From the record in this case, it is clear that in some instances
consumers purchase from Majestic through its catalog, rather than
from local retailers, in reliance, among other things, upon their
understanding, engendered by its catalogs, that Majestic is a whole-
saler and that it sells at wholesale prices. Based upon the representa-
tions in the catalog, consumers are warranted in believing that the
- prices which they pay to Majestic are equivalent, or substantially
equivalent, to the prices which the local retailers, or at least some
of the local retailers, in their areas pay for the same articles for the
purpose of reselling them at a profit.

27. The local retailers who testified in this proceeding purchased
the articles of merchandise sold by Majestic, with respect to which
they testified, at prices which, with very few exceptions, were sub-
stantially below the “wholesale” prices shown in Majestic’s catalog.
There is no evidence that other local retailers in the same areas pur-
chased such articles of merchandise from higher cost wholesale
sources, from Majestic or elsewhere, at, or reasonably near, the
“wholesale™” prices shown in Majestic’s catalog.

928. 1t is concluded, therefore, that, as used by Majestic in its cata-
logs, the term “wholesale price” means the price at which merchan-
dise sold by Majestic is usually and customarily sold at wholesale
in the area or areas where the representation is made. Majestic is
not a wholesaler in transactions in which many articles of merchan-
dise are offered for sale and sold by it. In many instances such
articles are not offered for sale or sold by Majestic at the usual and
customary wholesale prices of such articles in the trade area or areas
where such offers or sales are made, but its prices are, in many
Instances, in excess of such wholesale prices.

Retall Prices

29. In about January preceding the year shown on the cover,
Majestic begins contacting its suppliers, looking toward the prepara-
tion of its general catalog; and during the latter part of August it
begins distributing the catalog. Approximately 50% of the pages in
the catalog are furnished by the manufacturers of the merchandise
appearing thereon, and the other pages are prepared by Majestic,

224-069—70 75
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using in large measure the art work, literature and information
supplied by the manufacturers.

30. The comparative prices in Majestic's general catalog, which
are designated “Retail”, are based upon retail prices suggested by the
nmnufacturers or upon determinations made by \Imestlc. The coded
prices at which Majestic sells are based on dealer prices suggested
by the manufacturers or upon Majestic’s own determination of its
gross profit, which varies on different items, but which averages
approximately 23%.

31, The complaint alleges that, as used in its catalogs, Majestic
represents that the prices designated as “Retail” are the prices at
which the merchandise referred to is usually and customarily sold
at retail. No evidence was offered in support of the compLunt as to
the public understanding of the term “retail” as used in \If\]estlc s
catalogs. Counsel supporting the complaint relied upon previous
dec131ons in cases before the Federal Trade Commission involving the
use of this and equivalent representations.

32. Respondents denied that the term "retail”, as used in its eata-
logs, constitutes a representation that the prlces so designated are the
prices at which the merchandise referred to is usnally and customarily
sold at retail. In support of their position, they presented, inter a?aa
the testimony of two expert witnesses, one a professor in the School
of Business, Northwestern T,mversnb}, and the other a professor in
the Graduate School of Business, University of Chicago. Both are
doctors of philosophy with cons1de1 able background and experience
In subjects relating to marketing, and both taught courses in mar-
keting.

33. Both expert witnesses professed unfamiliarity with the term
“usual and customary price” either in their own experience or in
marketing literature. Both also expressed the opinion that there is
no such thing as a usual and customary retail price for a particular
article of merchandise in any given market area, with the exception
of the limited number of articles upon which manufacturers effective-
ly maintain retail prices. They indicated that there could be no usual
and customary price in a market unless all of the retailers of an
article sold it at the same price for a long period of time.

34. In expressing their opinions, they discussed the difficulty of
determining a prevailing specific price at any one place at any one
time. Thelr discussions indicated that this dlﬂicu]tv arises, among
other things, from the fluctuation of rvetail prices in a pfu‘tlcu]ar
market area from time to time, the variations of retail prices among
different categories of retailers in the same market area, the varia-
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tions of retail prices between different market areas, the imprecision
of market area definitions, and the effect on retail prices of the dif-
ferent marketing problems involved in selling various types of mer-
chandise.

35. The expert witnesses also testified that the terms *retail price”,
“list price”, “suggested retail price”, “manufacturer’s suggested
retail price”, and similar terms are interchangeable, and have sub-
stantially the same meanings. They also discussed in some detail their
opinions that prices designated with these terms, used in conjunction
with actual selling prices, afford useful and helpful information and
guides to consumers.

36. One of the expert witnesses was of the opinion that a suggested
retail price used in advertising does not indicate to the consumer
the usual and customary price at which the article is sold, but that
it may indicate the highest retail price at which it is-sold. The testi-
mony of the other expert witness was substantially to the same effect,
except that he was of the opinion that the term “retail price” does not
necessarily mean to the consumer that the article has ever been sold
in any market in the United States at the indicated price. Neither
of these witnesses had ever made a survey or a study to determine
what the term “retail price” means to consumers.

37. In summary, the opinions of the two expert witnesses are in
direct conflict with the frequently expressed opinion of the Federal
Trade Commission on precisely the same question. For example, in
its recent opinion in. Giant Food, Inc. (Docket No. 7773, issued on
June 13, 1962) [61 F.T.C. 326], the Commission stated :

Rightfy or wrongly, many people believe that a manufacturer’s “suggested list
price” expresses his considered and expert judgment as to the approximate
retail value of his product, a judgment which necessarily would be inexpert
and unsound if it did not in fact reflect his knowledge of what the product
actually and generally does sell for in the area. (p. 347)

In that case the finding that there is a public understanding that the
term “manufacturer’s suggested list price” reflects the usual and
customary retail price in the trade arvea rested on “overwhelming”
evidence in the form of testimony of consumer witnesses (Op., pp.
5-6). In appraising the consumer testimony in that case, however,
the Commission made it clear that such evidence was not necessary,
quoting with approval its statement in Manco Watch Strap Co.
(Docket No. 7785) :

“This is an area of administration that has evolved to a point at which the
accumulated experience and knowledge of the Commission may properly be in-
voked in exercising its fact-finding function.” (Op., fn. 2, p. 347)
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38. On the authority of the Commission’s recent decisions in Géant
Food, Inc., (supra) and The Regina Corporation, et al (Docket No.
8323, Opinion June 13, 1962) [61 F.T.C. 983, 996], and the authori-
ties therein cited, further analysis of the considerations here pre-
sented is not W"ll‘l“lllted If there is any difference in the meanings of
the terms “manufacturer’s suggested list price” and “retail price”,
the latter is clearer and more specific, and leaves no room for mterpre-
tation or misunderstanding.

39. It is, accordingly, found that, as used in its catalogs, Majestic
represents that the prices designated as “Retail” are the prices at
which the merchandise referred to is usually and customarily sold
at retail in the areas where its catalogs are distributed. No evidence
was required in the present record to estabhsh this meaning. Insofar
as the opinions of the expert witnesses who testified are at variance
with this meaning, they are rejected as being inconsistent with the
common and ordinary meaning of the term “retail price” and with
the public understanding of that and equivalent terms as determined
by the Commission in many prior proceedings.

40. Counsel supportmor the complaint offered the testimony of
retailers concerning the prices at which they sold in 1961 seventy-one
of the various items of merchandise which were also advertised and
sold in 1961 by Majestic through its general catalog.

41. One of these retailers was a sporting goods dealer with four
stores located in Chicago and three in the suburbs. This dealer also
sells by mail order, primarily at retail, through a catalog distributed
all over the United States. This dealer testified as to his 1961 prices’
on seven items, one fishing rod and six reels. No other witness in
support of the complaint testified concerning the retail prices of any
of these seven items. The Chicago dealer testified that his prices
varied greatly from those of his competitors, and that it was not the
policy of certain of his competitors, who were identified, to cut prices
as much as he did. It is apparent, therefore, that the record does not
establish that the prices at which this retailer sold these seven items
were the prices at which they were usually and customarily sold at
retail in his area of competition. Since no other witness in support
of the complaint testified with respect to them, the record provides
no basis for a finding that Majestic misrepresents the usual and cus-
tomary retail prices of these seven items.

492, Testimony in support of the complaint was also received from
twenty-four dealers in South Bend, Indiana, and Beloit, Janesville,
and Waukesha, Wisconsin, which, as hereinbefore officially noticed,
ave towns ranging in population from about 30,000 to about 130,000.
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These dealers sell essentially at retail in their local areas, and they
will sometimes herein be referred to collectively as the local dealers.
Their testimony related to sixty-four items of merchandise which
were advertised and sold by Majestic through its 1961 general
catalog.

43. Thirty of these items were sold in 1961 by one or more of the
local dealers at prices which were the same, or substantially the same,
as the comparative “retail” prices appearing in Majestic’s catalog.
As to these items, which include photographic film, cameras, pro-
jectors, peus, typewriters, baseballs, soft balls, golf balls, and shears,
the record discloses that the comparative “retail” prices advertised
by Majestic were not in excess of the usual and customary prices in
the areas in which the dealers were located.

44, Two of the items, vacuum cleaners, were advertised in Majes-
tic’s 1961 general catalog at “retail” prices substantially in excess of
the prices at which they were sold by the local dealers in 1961. These
~two vacuum cleaners were also included in the 1961 Spring and
Summer Catalog of Majestic, which advertised only a part of its
whole line of merchandise. In that catalog, the comparative retail
prices shown for the two vacuum cleaners in question were substan-
tially the same as the prices of the local dealers. There is no evidence
as to whether or not these items have subsequently been advertised by
Majestic at excessive retail prices. It is unnecessary to determine
whether or not Majestic’s 1961 Spring and Summer Catalog was
adequate to correct its advertising of excessive retail prices on these
items in its 1961 general catalog. The decision herein does not depend
upon Majestic’s advertising of these two items, and accordingly, for
the purposes of this decision, they will be disregarded.

45. Two other items, photographic projectors, were advertised in
Majestic’s 1961 general catalog at “retail” prices which were the same
as the prices at which they were sold by the local retailers during the
first two months of 1961. In March of 1961, however, the manufac-
turer of these items reduced its suggested retail prices substantially
below the “retail” prices advertised in Majestic’s 1961 general catalog,
and the local dealers thereafter sold at the Jower suggested retail
prices. It is unnecessary to determine whether or not Majestic’s
“retail” prices on these two items contained in copies of its 1961
general catalog distributed after the March, 1961 price reduction by
the local retailers, are justified as representations that they were the
prices at which the items were sold by others in the recent regular
course of business. The decision herein does not depend upon Majes-
tic’s advertising of these two items, and accordingly, for the purposes
of this decision, they will be disregarded.
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46. This leaves for consideration the advertising by Majestic in
its 1961 general catalog of thirty items at comparative “retail”™ prices
substantially in excess of the prices at which they were sold in 1961
by the local retailers. The evidence with regard to these items is
summarized in the tabulation which appears below. Some of these
items were sold by several of the local retailers, and in some instances
each of them sold at the same prices and in others their prices varied.
Except as otherwise specifically noted, the highest price at which
any of the local retailers sold an item is the price included in the
tabulation. The tabulation shows the number of local retailers in each
town who testified with respect to each item. Beloit and Janesville
are located approximately thirteen miles apart, and are in the same
trade area.

Comparison of (1) the retail prices of local dealers with (2) Majestic’s advertised
comparative retail prices and with (3) Magestic's actual selling prices in 1961 on
30 items :

(1) (@) 3) Number of dealers in South Bend,
Beloit, Janesville, and Waukesha
Highest Major Major
Item local retail | advertised actual
price compara- selling
tive retail price 8B Be Ja Wa
price (code)
Hoover 31___________ 1$59.95 | $79.95 | $53.97 3 20 . 1
attachment set for ‘ '

Hoover 31._______. 0.95 15.95 9. 90 ) P [ DR
Hoover 67 _______ $9.95 [2109. 95 73.97 3 J2/ R R
Hoover 66.____..____ 79.95 99. 95 68. 97 3 1 )
Rawlings:

Stan Musial
Trap-Eze
glove._______. 32.50 30,95 25.90 1. ) R
Stan Musial
autograph
glove...______ 12.95 15.95 10. 40 1 A PR [
Eddie Matthews :
autograph
glove.______. 17.95 21.00 13. 60 1 ) U D,
Mickey Mantle
autograph
glove - ____.__ 3.93 745 4.90 1 I R B
Remington:
Quicet-riter. .. __ - 126. 50 | 137.85 19.905 2 ) S P .
Travel-ritero. . ___ 75.00 N5, 35 69. 95 ) S D SN SR
Royal Futura S00____| 126.50 L2881 109. 95 4 2 1=
Roval Diana_.__.____ 05.00 | 126. 07 S8, 88 LA S DU PR
Royvalite. - ________ 53.11 79.75 49,95 3 1 1 |.-...--
Smith-Corona Galaxy.! 130.00 | 149.27 | 109.77 4 2 1 |-

See footnotes at end of table.
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Comparison of (1) the retail prices of local dealers with (2) Majestic's advertised
comparative retail prices and with (3) Majestic’s actual selling prices in 1961
on 30 itcms—Continued :

(1) \2) 3) Number of dealers in South Bend,
Beloit, Janesville, and Waukesha
Highest Major Major
Item local retail | advertised actual
price compara- selling
tive retail price SB Be Ja Wa
price (code)
Spalding:
Rocky Colavito
glove__.__.____ 11. 50 13.45 8.80 ) U DR 1 1
Super Trappper
mitt_ .o ____ 10.95 13. 45 880 | oo 1
Yogi Berra mitt._| 17.95 21.00 13.60 . 1 |..____ 1 1
Pancho Gonzales
racket.________ 9.95 12. 45 RUT3 oo 1 1
Doris Hart
racket-._______ 10.95 12. 45 S.73 1 ... 1 1
Ashley Cooper
racket.________ 14.95 17. 50 12.30 ) I, P 1
Fast-Play racket_ 4.95 6. 00 4.30 1 1 1
Official basket- .
ball.__________ 7.30 8. 45 3.60 1_.____ ) I
Bill Sharman
basketball . ____ 9. 95 12. 45 S.00 | |- _ 1 ...~
Wilson:
Hol-Hi golf balls
dozen_______.___ 10.95 15. 00 10. 00 1 D P P
12-in softhall._.____ 2.95 3.50 2,35 B DU PR P
Little League
baseball__.______ 2.00 2.40 1.65 ) PSR PR PRI
Luis Aparicio glove.| 13.95 17. 00 11.20 ) RS DRI S,
Nelson Fox glove._.| 22.95 | 32.00 | 20.80 ) PO PN P
Championship
tennis balls (3).__ 2.35 2.75 2.10 ) A PSR PR, S,
TV basketball._____ 18.95 21.25 14.13 ) A R PRI, ISR

1 One dealer in Beloit sold at $64.95. The other 5 dealers sold at $59.95 or below.
2 Majestic's 1961 Spring and Summer Catalog shows $99.95.

47. The local dealers, whose testimony is summarized in the fore-
going tabulation, were not so-called discount stoves, and there is
nothing to suggest that they followed cut-price policies or policies
of underselling competition generally. On the contrary, they were
essentially department stores and specialty stoves, including camera
shops, sporting goods stores, and typewriter stores, and their testi-
mony generally was to the effect that they sold their merchandise at
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prices as high as they were able to obtain under the local competitive
conditions which they were required to meet.

48. The prices of the local retailers reflected the oenerﬂl competi-
tive level of retail prices in their local areas. The items of merchan-
dise referred to in the foregoing tabulation were not usually and
customarily sold at retail in 1961 in those trade areas at higher prices.
As to those items, therefore, the prices designated as *“retail”
Majestic’s 1961 general catalog were substantially in excess of the
prices at which such items were usually and customarily sold at retail
in those trade areas in 1961.

49. The local dealers discussed their sources of the merchandise
with respect to which they testified, the prices which they paid, and
the margins of profit which they endeavored to obtain. They also
discussed the problems and considerations which affected them in
determining their selling prices, including price fluctuations from
time to time, price variations among different categories of retailers,
the activities of discount stores, the effects of prices in nearby market
areas, price changes by manufacturers, and the influences of suggested
retail prices and of resale price maintenance. Two witnesses who were
presented by respondents as experts in the field of marketing, testified
in some detail that these are factors normally affecting prices in
retail markets.

50. The record indicates that the competitive experiences and
problems of the dealers who testified were not peculiarly different
from those of other dealers similarly situated. On the basis of this
record, there is substantial reason to presume that the competitive
conditions existing in the towns of South Bend, Indiana, and Beloit,
Janesville, and Waulkesha, Wisconsin, are not peculiarly different
from competitive conditions existing in other towns of comparable
size in the midwestern section of the United States. It is, accord-
ingly, inferred that the competitive level of retail prices in those
towns is generally representative of such prices in many other areas
in which Majestic’s catalogs are distributed.

51. Majestic's general catalog advertises more than 10,000 articles
of merchandise. The evidence that it advertises comparative *retail”
prices in excess of usual and customary retail prices is limited to
thirty items. Respondents contend that the evidence refiects an insub-
stantial quantity of proof and does not sustain the burden of sup-
porting the allegation that the prices designated by Majestic as
“retail” prices on many of its items were in excess of usual and
customary retail prices.
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52. Counsel supporting the complaint offered evidence of the
selected items as typical of Majestic’s method of pricing, and the
record indicates that the selected items did not represent isolated or
exceptional instances. On thirty items the prices designated by
Majestic as “retail” were substantially in excess of usual and cus-
tomary retail prices, and on at least as many other items they were
not. The evidence is sufficient to be convincing that there was a sub-
stantial number of items in each category, but there is nothing to
indicate what proportion of the more than 10,000 items in Majestic’s
catalog was in each category. Presumably the proof with respect to
both categories could be multiplied many times without being mate-
rially more definitive or conclusive on this point.

53. Evidence must be limited to practical dimensions. The circum-
stances here involved, as disclosed by the record as a whole, require
the presumption that the evidence with regard to specific items and
prices is representative of Majestic’s method of pricing generally.
The evidence supports the allegation that the prices designated by
Majestic as “retail” prices for many of its articles of merchandise are
In excess of the prices at which such articles of merchandise are usual-
ly and customarily sold at retail in the trade areas where such
representations are made.

54. Majestic’s use in its catalogs of comparative retail prices for
many of its articles of merchandise is, therefore, false, misleading,
and deceptive. To the extent that Majestic sells such articles to con-
sumers for personal or household use, the comparative retail prices
constitute misrepresentation of the prices at which such articles are
usually and customarily sold at retail in the trade areas where such
sales are made. To the extent that Majestic sells such articles to
dealers for resale, the comparative retail prices constitute misrepre-
sentation of the retail value of such articles; and they provide such
dealers with an instrument for misrepresenting to their customers the
usual and customary retail prices of such articles.

55. The use by Majestic in its catalogs of its actnal selling price,
which is in code and which is represented as a wholesale price, in
conjunction with a higher comparative price, which is designated as
“retail”, constitutes the representation that the difference between
the two prices represents savings from the usual and customary retail
price in the trade areas where the representation is made. The dif-
ference between Majestic's actual selling price and the comparative
retail price which it advertises for many of its articles of merchan-
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dise does not represent savings from usual and customary retail
prices.
Request for Stay of Order

56. Respondents have identified twenty-five or more direct competi-
tors in the “catalog industry” who are engaged in businesses similar
to that of Majestic. The form and context of the catalogs of these
competitors are similar to those of Majestic, the same general line of
merchandise is offered, the same type of dual price system is used,
including coded selling prices and comparative retail prices, similar
wholesale status representations are made, and some of these com-
petitors solicit the same types of customers in the same general areas.
It is contended that this is a relevant industry of limited membership
to which Majestic belongs, and that the practices and competitive
features of this industry are such as to indicate that all of its mem-
bers should be treated in identical fashion.

57, In these circumstances, respondents contend that if Majestic
were required to discontinue its present method of pricing while its
competitors in the catalog industry are left unhindered, it would be
placed at a serious competitive disadvantage. They assert that it
would be preempted from competing effectively and that it would be
put out of business in the catalog field. These contentions are sup-
ported by the uncontradicted opinion testimony of Majestic’s chief
executive officer and the two expert witnesses who testified. Respond-
ents urge, therefore, that if an order to cease and desist should be
issued in this matter, its effective date should be stayed until similar
orders are entered and made effective against all other members of
the catalog industry. .

58. There are now outstanding at least two proceedings by the
Federal Trade Commission, charging similar violations by companies
identified by respondents as competitors of Majestic in the “catalog
industry™, National Porges Company, et al (Docket No. 8248) and
Continental Products, Inc., et al (Docket No. 8517), but this record
does not disclose whether or not corrective action is warranted in
those proceedings. An official of another company identified as a
catalog competitor was called as a witness by respondents. That
company follows a policy and method of operation substantially
different from Majestic. and this record does not disclose whether or
not its representations, under the conditions of its policy and opera-
tions. are false, misleading, and deceptive. There is no basis in this
record for determining whether or not all or any of the other catalog
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competitors identified by respondents are also engaged in unfair and
deceptive practices similar to those of Majestic, or whether or not or
when proceedings may be instituted by the Federal Trade Commis-
sion against any of them.

59. The record discloses, however, that Majestic’s competition is
not limited to other members of the “catalog industry” identified by
respondents. It is also in competition with the many local retailers
who operate stores in the area in which its catalogs are distributed.
Consumer customers of Majestic who appeared as witnesses testified
generally that they made purchases through its catalogs, rather than
from local stores, largely because they believed its prices were lower
than those of local retailers. At least two major catalog mail order
companies, Sears Roebuck and Company and Montgomery Ward &
Company, do not use a dual price method of advertising in their
catalogs. Although respondents contend that no valid comparison can
be drawn between the catalogs of those companies and of Majestic,
there can be little doubt that those companies are competitive with
Majestic. :

60. The record also discloses that the dual method of pricing is
not limited to Majestic's direct competitors in the catalog industry.
The practice of advertising selling prices in conjunction with higher
retail prices based upon manufacturers’ suggestions or other factors
is frequently used by the local dealers who testified. and there is
testimony in the record that the practice is widespread among local
retailers generally. Tt is also apparent from the numerous proceed-
ings instituted and corrective orders issued by the Federal Trade
Commission, that the practice of fictitious price advertising is wide-
spread and warrants vigorous remedial action.

61. Under all of the circumstances, it appears that it would be
contrary to the public interest to postpone an order prohibiting con-
tinued violations of law by these respondents for an indefinite period
while the practices of a selected group of Majestic’s competitors were
examined and their propriety determined. Any attempt on a broad
basis to postpone effective action against particular offenders until
all of their competitors are similarly restrained would be hopelessly
abortive.

62. Respondents’ unfair and deceptive acts and practices have the
capacity and tendency to mislead and deceive Majestic’s customers,
to provide others with instruments for deception, and unfairly to
injure its competitors, and they should be stopped. In the Matter of
The Olinton Watch Company, et al (Docket No. T434), with respect
to a request for a stay of the effective date of an order against



1186 FEDERAL TRADE COMMISSION DECISIONS
Order 64 F.T.C.

fictitious pricing, the Commission said in its opinion of July 19, 1960
[567 F.T.C. 222, 231] :

We have carefully considered the grounds set forth by respondents in support
of this request, and it is our opinion that the public interest far outweighs the
private considerations urged by respondents,

Similar circumstances are present here, and the request by these
respondents for a stay of the effective date of an order must be
governed by the same considerations. It is, therefore, denied.

CONCLUSIONS

1. The use by respondents, Majestic and Arthur Mostow, of the
false, misleading, and deceptive statements, representations, acts,
and practices, as herein found, has had, and now has, the capacity
and tendency to mislead and deceive a substantial portion of the
purchasing public into the erroneous and mistaken belief that such
representations were, and are, true and into the purchase of sub-
stantial quantities of respondents’ products because of said mistaken
and erroneous belief.

2. The aforesaid acts and practices of said respondents were, and
are, all to the prejudice and injury of the public and of Majestic’s
competitors and constituted, and now constitute, unfair methods of
competition in commerce and unfair and deceptive acts and practices
n commerce in violation of Section 5(a) (1) of the Federal Trade
Commission Act.

3. Respondents Charles Mostow and Leon Gurny, in their indi-
vidual capacities, have not been responsible for the formulation,
direction, or control of the acts or practices of Majestic which are
challenged in this proceeding.

ORDER

It is ordered, That respondents Majestic Electric Supply Com-
pany, Inc., a corporation, and its officers, and Arthur Mostow, indi-
vidually and as an officer of said corporation, and respondents’ agents.
representatives and employees, directly or through any corporate or
other device, in connection with the offering for sale, sale or distri-
bution of merchandise in commerce, as “commerce” is defined in the
Federal Trade Commission Act, do forthwith cease and desist from:

1. Representing, directly or by implication, that:
(a) Any merchandise is offered for sale or sold at a
wholesale price unless the price at which it is offered is,
in fact, the price at which the merchandise or product is



MAJESTIC ELECTRIC SUPPLY CO., INC., ET AL. 1187

1166 Opinion

usually and customarily sold at wholesale in the trade area

or areas where the representation is made.

(b) Any amount is the usual and customary retail price
of merchandise when it is in excess of the price at which
the merchandise is usually and customarily sold at retail in
the trade area or areas where the representation is made,

(¢) Any savings are afforded in the purchase of respond-
ents’ merchandise from the usual and customary retail price
in respondents’ trade area unless the price at which said
merchandise is offered constitutes a reduction from the price
at which said merchandise is usually and customarily sold
in said trade area or areas where the representation is made.

2. Misrepresenting in any manner the amount of savings
available to purchasers of respondents’ merchandise or the
amount by which the price of said merchandise has been reduced
from -the price at which it is usually and customarily sold at
retail in the trade area or areas where the representation is made.

It is further ordered, That the complaint be, and it hereby is,
dismissed as to respondents, Charles Mostow and Leon Gurny, in
their individual capacities.

OpintoN oF THE COMMISSION

FEBRUARY 28, 1964

The complaint in this matter charges respondents with violating
Section 5 of the Federal Trade Commission Act. The hearing exam-
iner in his initial decision held that the allegations of the complaint
were sustained by the evidence and ordered respondents (except for
respondent Charles Mostow and Leon Gurny as to whom the com-
plaint was dismissed) to cease and desist from the practices found
to be unlawful. Respondents, having been granted a petition for
review, have filed exceptions to the initial decision and the matter is
now before us for consideration.

The respondent corporation, Majestic Electric Supply Company,
Inc., hereinafter referred to as Majestic, is engaged in the business
of selling general merchandise such as watches, jewelry, cameras,
furniture, appliances, sporting goods, toys, linens and furs. Since
1948 it has sold merchandise through catalogs and circulars distrib-
uted through the mail to customers located in about 25 States of the
United States. During each of the years 1960 to 1961 it distributed
between 50,000 and 100,000 catalogs in commerce and during each
of these years its interstate sales through its catalogs exceeded
$500,000.
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In all of its advertising, Majestic is referred to as a wholesaler
and the prices of all of its merchandise are designated as wholesale
prices. The following representations are typical of those appearing
in Majestic's catalogs and other advertising:

Majestic Wholesale Distributors; A fresh new way to buy wholesale;
As a wholesale distributor for over 30 years Majestic etc.; Majestic is a
distributor not a discount house, therefore you buy at true wholesale
dealer costs.

Retail $21.95—Special dealer price $15.37.
Save the wholesale way, $18.66 Retail $29.93; Retail $1.79 now 88¢;
Y2 Carat Diamonds $88: $275 Values.

Example of your hidden wholesale price, 36-1803-6950 Retail $111.50,
Stock Number $69.50. your wholesale cost.

Lowest wholesale prices—We don't just meet Prices—Majestic sets the
prices others cannot meet, that's why yvou save more.

Majestic, in referring to various articles of merchandise set forth
in its catalogs mailed to prospective purchasers, sets out two prices:
one, a so-called coded price, which is its selling price, is represented
to be the wholesale price of the merchandise, and the other, a higher
price, is designated as “Retail”.

The complaint alleges, in effect, that respondents through use of
claims such as those quoted above have falsely and deceptively repre-
sented that they are wholesalers who sell all of their merchandise
at wholesale prices; that the so-called coded prices, at which their
merchandise is offered for sale, ave wholesale prices; that the prices
designated as “Retail” are the prices at which the merchandise re-
ferred to is usually and customarily sold at retail; and that the dif-
ference between their coded price and “Retail® price represents sav-
mgs from the usual and customary retail prices in the trade areas
where the representations are made.

Respondents have taken numerous exceptions to the initial de-
cision, contending that the evidence does not support the findings
upon which the examiner’s conclusions as to the deceptive nature of
respondents’ practices are predicated. ’

With respect to the allegations concerning respondents’ nse of
“wholesale price” claims, respondents do not deny that they have
held themselves out as wholesalers or that they have represented that
the prices at which their merchandise is sold are wholesale prices.
They maintain that these claims are true, arguing that the majority
of their sales are made either to retailers or to other business firms
that buy in quantity for use as gifts, premiums, etc. Respondents
turther contend that the only evidence offered by counsel supporting
the complaint to prove that they are not wholesalers was the testi-
mony of several consumer witnesses who had purchased from re-
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spondents “isolated products upon isolated occasions™ and that it
cannot be inferred from such evidence that respondents sell primar-
ily to the ultimate consumer.

We think the basic issues raised by the aforementioned allegations
arve whether respondents generally sell to the ultimate consumer and,
if so, whether the representations that they are selling at wholesale
prices have the capacity and tendency to mislead such purchasers.

As to the first question, we have no doubt from our review of the
record that respondents sell to the consuming public as a general
practice. Looking first at respondents’ catalogs, we note that various
representations appearing therein are directed to persons who ordi-
narily buy at retail prices merchandise of the type featured in the
catalog. Such a claim as “Save the Wholesale Way” is susceptible of
no other interpretation. Certainly, retailers who customarily buy at
wholesale prices would not consider the “wholesale way” as a differ-
ent method of doing business or as a new way of saving. The reader
is also invited to visit respondents’ “Buying Centers” in Chicago and
Skokie, Illinois, and is assured of “Ample Free Parking,” “Car
Loading Service™ (*“When your parcels are difficult to carry, we load
them safely into your car.”), and “No salesmen to bother you, and
No Waiting, No Lines” (“Faster than self-service, incomparably
faster than dep’t. store service * * *7). Those who order from the
catalog and wish to have the merchandise shipped by truck or rail
are given the following instructions:

If your address is a Post Office Box or Rural Route, give brief directions to
assist Carrier to locate your nhouwse. For example: South on Route 68, turn
right at Super Mart, first white house on left. (Emphasis added.)

Doctors, lawyers, architects, and other “people of professional stand-
ing™ are advised that they can open a Majestic charge account. A
special sales catalog, two hundred thousand copies of which were dis-
tributed, states that Majestic had “One Price—The Lowest—To
Evervone.” (This catalog was distributed in addition to Majestic’s
regular catalog.)

The testimony of Arthur Mostow, executive head and general man-
ager of respondent corporation, is also most revealing. Mostow ad-
mitted that Majestic’s catalogs are sent to anyone who asks for one
and that no investigation is made to determine the purpose for which
the merchandise is purchased.* He further testified that sales were
made to the public at the “coded™ or “wholesale™ prices in Majes-
tic’s “Buying Centers”. Mostow also testified that the “average per-
gon™ ordering from Majestic must pay cash or have the merchandise

1 Mostow could not recall from memory the name of a single retailer out of 20,000
customers,
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sent c.o.d. and that this type of transaction represented the great bulk
of the sales made by ‘\h]eqtlc This same witness also testified that
Majestic’s selling price is detelmmed by applying its average mark-
up over cost of approximately 23%.2

Counsel supporting the complaint also called the aforementioned
consumer witnesses to show that members of the public could, and
did, purchase merchandise from Majestic for their own use. Their
testimony on this point serves to corroborate the other evidence of
record adduced to show the true nature of the business operated by
respondents.- It is our opinion, therefore, that the evidence adduced
by counsel supporting the complaint establishes that respondents
sell generally to the ultimate consumer in the ordinary course of
then’ business.

It 1s also apparent from the testimony of respondents’ two expert
witnesses that they believed that Majestic was selling as a retailer. As
a matter of fact, one of them testified that the only d1ﬁe1 ence between
Majestic and a discount house was that Majestic sold through cata-
logs whereas the discount house sold directly to the purchaser; and
that there would be no difference between them if the discount house
sold through a catalog.?

The next question to be decided is whether members of the public
would be deceived by the representations that respondents are selling
to them at wholesale prices. The examiner held in this connection
that the term “wholesale prices” is understood to mean the prices at
which the articles in question are ordinarily sold to retail dealers who
intend to resell them in their local areas at a profit. The hearing
examiner further found, and the record shows, that retail dealers in
various trade areas purchased articles of merchandise sold by
respondents at prices substantially below the “wholesale prices”
shown in respondents’ catalog.

Respondents contend, however, that their coded prices are whole-
sale prices since the examiner has also found that a substantial part
of their catalog sales are “to resellers, and are therefore wholesale
sales.” * In making this argument, respondents are in effect saying
that such sales are literally and technically wholesale transactions

3 Respondents’ brief erroneously states that the amount designated in Majestic’s cata-

logs as the “Retail” price is determined by applying an average markup over cost of
approximately 23%.

3 Sales by a discount house are retail sales. See Helbros Watch Company, Inc. v.
Federal Trade Commission, 810 F. 24 868 (1962), wherein the court stated that A
retail sale is the transaction by which the merchandise comes into the possession of the
ultimate consumer, regardless of the title by which the vendor may choose to denomi-
nate himself.”

«This finding is apparently based solely on the testimony of respondent Arthur
Mostow.
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since they are made to customers who purchase for resale, and that
the prices at which such sales are made are therefore wholesale prices.
(See Great Atlantic & Pacific Tea Co. v. Cream of Wheat Co., 221
F. 46 (1915), and L. & C. Mayers Co., Inc. v. F.T.0., 97 F. 2d 365
(1938) ). It appears, however, that the only type of retailer that
purchases from respondents’ catalog is one that resells from the
catalog, maintaining no inventory or showroom. Mostow testified as
follows with respect to these retailers:

Q. * * * You testified that you sell to retail dealers for resale to their cus-
tomers. Do you know whether they use your catalogs to display merchandise?

A. I would think that would be the only way they have of selling it.

The Hearing Examiner: Did you intend the answer to mean you do know
that they use your catalog?

The Witness: I have never been to their display to see them in a transaction
with a customer, no, but how else would the customer know about it?

The Hearing Examiner: Is it your understanding that they use it in that
way?

The Witness: Yes.

The record shows that the prices to such customers are the same as
the prices at which respondents sell to the ultimate consumer and
are substantially greater than the wholesale prices paid by respond-
ents or by other retailers buying from the same sources as respond-
ents.

Whether or not respondents’ sales to purchasers who resell from
respondents’ catalog can be characterized as “wholesale” transactions
is wholly irrelevant to the issue of whether the consumer may be
deceived 'by the representation that respondents are selling to him
at wholesale prices. The theory of the complaint here is that respond-
ents sell to the ultimate consumer and that the consumer is led to
believe by respondents’ “wholesale” price claims that he can buy at
the prices at which retailers purchase. A person reading respond-
ents’ catalog would not construe the term “wholesale prices” to mean
only those prices at which articles of merchandise are sold to per-
sons or firms who resell through respondents’ catalog or some sim-
ilar catalog. A prospective purchaser could reasonably interpret
“wholesale prices” to mean the prices at which retailers normally
purchase, or even the lowest prices at which any retailer purchases.
Certain representations used by respondents undoubtedly convey
the latter meaning. Cf. Brown Fence & Wire Co. v. F.T.C., 64+ F. 2d
934 (1933). For example, “Majestic is a DISTRIBUTOR not a Discount
‘House, therefore you buy at true wholesale dealer cost” and “Low-
est Wholesale Prices—we don’t just meet prices—Majestic sets the
prices others cannot meet, that’s how you save more.” It is clear from

224-069—70 76
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the record that these claims are untrue. The evidence adduced by
counsel supporting the complaint and corroborated by respondents’
own witnesses is that Majestic is not a “Distributor’” or a whole-
saler but a vetailer that makes some sales to a particular type of
reseller at the same prices at which it sells to the public. These prices
are not the “Lowest VWholesale Prices,” nor do they represent the
“true wholesale dealer cost,” nor are they “wholesale prices” as that
term is understood by the public. We find, therefore, that the exam-
iner did not err in holding that respondents’ designation of their
selling price as “wholesale” was misleading and deceptive, and our
order will prohibit respondents from using this representation in
connection with their sale of merchandise to the ultimate consumer.

Respondents next take exception to the hearing examiner’s hold-
ing that they had made misleading and deceptive representations
as to the usual and customary prices of the products listed in their
catalog and as to the savings which would be realized by purchasers
of such products. This part of the appeal will be granted.

We have recently issued Guides Against Deceptive Pricing (ef-
fective January 8, 1964) which specifically cover the use of pricing
claims such as those made by respondents. Guide III discusses the
advertising of retail prices which have been established or suggested
by manufacturers. Although not so designated, the higher “Retail”
prices in respondents’ catalog are, for the most part, retail prices
which have been suggested by the manufacturers of the produects.
Guide III specifically states in this connection that:

* * % a manufacturer or other distributor who does business on a large
regional or national scale cannot be required to police or investigate in detail
the prevailing prices of his articles throughout so large a trade area. If he
advertises or disseminates a list of pre-ticketed price in good faith (i.e., as an
honest estimate of the actual retail price), which does not appreciably exceed
the highest price at which substantial sales are made in his trade area, he
will not be chargeable with having engaged in a deceptive practice.

The evidence in this case establishes that some of the articles listed
in respondents’ catalog were not usually and regularly sold in cer-
tain communities in which the catalog was disseminated at the repre-
sented higher “Retail” prices. But no showing was made, and, in
view of the allegations of the complaint, no attempt was made to
show, that the so-called “Retail” prices were appreciably in excess
of the highest price at which substantial sales of the merchandise
were being made throughout the area in which respondents’ catalog
was circulated. Consequently, the record does not support a finding
that respondents’ claims as to the “Retail” prices of their merchan-
dise were deceptive under the new pricing guides. That part of the
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complaint challenging respondents’ use of such claims will be dis-
missed.

Respondents have taken other exceptions to that part of the ini-
tial decision holding that they had made deceptive pricing repre-
sentations. Since we are dismissing the charges covering use of such
claims, it will be unnecessary to rule on these exceptions.

To the extent indicated herein respondents’ appeal is granted
and in all other respects it is denied. As modified by this opinion,
the initial decision will be adopted as the decision of the Commis-
sion. An appropriate order will be entered.

Commissioner Reilly did not participate for the reason that he
did not hear oral argument.

Dzcisioxy or tHE Coaraissiox axp OrperR To Fine Rerorr or Con-
PLIANCE

This matter having been heard by the Commission upon excep-
tions to the initial decision filed by respondents, and upon briefs and
oral argument in support thereof and in opposition thereto; and

The Commission having rendered its decision and having deter-
mined that the initial decision should be modified in accordance
with the views expressed in the accompanying opinion and, as so
modified, adopted as the decision of the Commission :

It is ordered, That the initial decision be modified by striking
therefrom paragraphs 31 through 62 and substituting therefor the
following':

31. The evidence does not show that the prices designated
“Retail” in respondents’ catalogs were in excess of the prices
at which substantial sales of the articles referred to were being
made in the area in which the catalogs were distributed. Con-
sequently, the evidence fails to establish-that respondents’ use
of comparative pricing claims has the capacity or tendency to
mislead or deceive the public.

1t is further ordered, That the order to cease and desist in the ini-
tial decision be modified to read as follows:

ORDER

It is ordered, That respondents Majestic Electric Supply Com-
pany, Inc., a corporation, and its officers, and Arthur Mostow,
individually and as an officer of said corporation, and respond-
ents’ agents, representatives and employees, directly or through
any corporate or other device, in connection with the offering
for sale, sale or distribution of merchandise to the ultimate con-
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sumer in commerce, as “commerce” is defined in the Federal
Trade Commission Act, do forthwith cease and desist from re-
presenting directly or by implication that said merchandise is
being offered for sale at wholesale prices.

It is further ordered, That the complaint be, and it hereby i,
dismissed as to respondents, Charles Mostow and Leon Gurny,
in their individual capacities.

It is further ordered, That the allegations of the complaint that
the respondents falsely and deceptively represented that the prices
designated as “Retail” in their catalogs were the prices at which the
merchandise referred to was usually and customarily sold at retail
and that the difference between their coded price and “Retail™ price
represented savings from the usual and customary retail prices in
the trade areas where the representations were made, be, and they
~hereby are, dismissed. ‘ :

It is further ordered, That the initial decision, as modified, be, and
it hereby is, adopted as the decision of the Commission.

1t is further ordered, That respondents Majestic Electric Supply
Company, Inc., and Arthur Mostow shall; within sixty (60) days
after service upon thenr of this order, file with the Commission a re-
port in writing setting forth in detail the manner and form in which
they have complied with the order to cease and desist.

Commissioner Reilly not participating for the reason that he did
not hear oral argument.

Ix tar MATTER OF

GRUEN INDUSTRIES, INC., TRADING A8
GRUEN WATCH COMPANY

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 8455. Complaint, Dec. ¥, 1961—Decision, Feb. 28, 1964

Order requiring a leading manufacturer of watches to cease the pl'ilctice of
attaching to its watches or placing in conjunction therewith, tickets or tags
bearing fictitious amounts which are represented thereby as the usual
retail prices in the trade areas where the representations are made.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Gruen Industries,



GRUEN WATCH CO. 1195

1194 Complaint

Inc., a corporation, trading as Gruen Watch Company, hereinafter
referred to as respondent, has violated the provisions of said Act, and
it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issnes its complaint
stating its charges in that respect as follows

Paracrapm 1. Respondent Gruen Industries, Inc., is a corpora-
tion organized, existing and doing business under and by virtue of
the laws of the State of Ohio, with its principal office and place of
business located at 20 West 47th Street, New York, New York.

Par. 2. Respondent is now, and for some time last past has been,
engaged in the manufacturing, assembling, advertising, offering for
sale, sale and distribution of watches to retailers, wholesalers and
others for ultimate resale to the public.

Par. 3. In the course and conduct of its business respondent now
causes, and for some time last past has caused, its said produects,
when sold, to be shipped from its place of business in the State of
New 101L to purchasers thereof located in various other States of
the United States and in the District of Columbia, and maintains,
and at all times mentioned herein has maintained, a substantial
course of trade in such products in commerce, as “commerce” is de-
fined in the Federal Trade Commission Act.

Par. 4. Respondent, for the purpose of inducing the purchase of
its products, has engaged in the practice of using fictitious prices in
connection therewith by attaching or causing to be attached tickets
to their said watches, or by phcmcr or causing to be placed in con-
junction therewith tickets or tags, upon which certain amounts are
printed, thereby representing, duec-t»l}- or by implication, that said
imprinted amounts are the usual and customary retail prices of said
watches in the trade areas where the representation is made and
where said watches are offered for sale. In truth and in fact, the said
amounts are fictitious and in excess of the usual and customary retail
prices of said watches in the trade areas where the representation is
made and where said watches ave offered for sale.

Par. 5. Respondent, by the aforesaid acts and practices, provides
means and 1nstrument‘1ht1es whereby retailers and others may mis-
lead the public as to the usual and customary retail price of their

said watches.

Par. 6. In the conduct of its business, and at all times mentioned
herein, respondent has been in substantial competition in commerce
with corporations, firms and individuals in the sale of watches of the
same general kind and nature as.that sold by respondent.

Par. 7. The use by respondent of the aforesaid false, misleading
and deceptive statements, representations and practices has had, and
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now has, the capacity and. tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representations were and are true and into the purchase
of substantial quantities of respondent’s products by reason of said
erroneous and mistaken belief.

Par. 8. The aforesaid acts and practices of respondent, as herein
alleged, were, and are, all to the prejudice and injury of the public
and of respondent’s competitors and constituted and now constitute
unfair methods of competition in commerce and unfair and decep-
tive acts and practices in commerce in violation of Section 5(a) (1)
of the Federal Trade Commission Act.

AMr. Sheldon Feldman and Mr. Anthony J. Kennedy supporting
the complaint.

Cahill, Gordon, Reindel & Ohl, New York, N. Y., M/». Denis (.
M elnerney and I r. Marshall H. Cox, Jr., for respondent.

Ixtrian Drcisioxy By Doxarp R. Moore, HEariNG EXAMINER
NOVEMBER 29, 1962

STATEMENT OF PROCEEDINGS

Complaint in this matter was issued by the Federal Trade Com-
mission December 7, 1961, and was duly served on respondent. It
charges the use of fictitious prices to promote the sale of Gruen
watches. Specifically, it alleges that Gruen pretickets its watches with
amounts represented to be the usual and customary retail prices when
actually, the preticketed prices are higher than usual and customary
prices. Thus, according to the complaint, Gruen provides “means and
instrumentalities whereby retailers and others may mislead the pub-
lic” as to the prices of Gruen watches. Violation of Section 5 of the
Federal Trade Commission Act is alleged.

After being served with the complaint, respondent 'lppe‘n'ed by
counsel and ﬁled answer making certain admissions but denying gen-
erally any violation of law, and also advancing certain “further and
additional defenses,” concluding with a plea for dismissal of the
complaint. :

A prehearing conference was held in Washington, D.C., March 29,
1962, and hearings were held, also in Washington, May 14-16. 1962.

Because of stipulations of fact entered into between counsel, pro-
viding for the admission of considerable documentary evidence, it
was unnecessary for Government counsel to call any witnesses. Re-
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spondent called three of its officials and two retail jewelers as wit-
nesses in its defense.

After closing of the record, Government counsel filed a motion to
reopen the proceeding for the presentation of newly.discovered evi-
dence. The motion was granted, over respondent’s opposition, and fur-
ther hearings were scheduled in Seattle, Washington. Again, how-

ever, counsel stipulated the facts and agreed to the admission in evi-
dence of the documents proposed to be qc’duced and no additional
hearings were required.

Before filing of the supplemental stipulation of facts, 1e>pondent
pursuant to leave granted, filed an amended answer admlttmg all
the material allegations of fact in the complaint. That amended an-
swer presented certain additional matters, as more fully set forth
hereinafter, and proposed that no order be entered against Gruen
unti] its competitors are similarly enjoined.

Thus, this record presents no real issue of fact for the hearing
examiner to determine. On the contrary, the only factual issues
framed by the pleadings have either been etipulated or are substan-
tially uncontroverted, and the basic legal issues are likewise subject
to no real dlspute.

The one issue remaining to be resolved is the timing of the order—
the question whether a stay is called for. This is a material issue of
discretion concerning which the hearing examiner is required to make
“findings and conclusions, with the reasons or basis therefor.™

Accordingly, although an admission answer has been filed, and
the evidence in the record is largely uncontroverted, it is necessary
for an informed determination that the facts and circumstances con-
cerning the practices and present status of Gruen be clearly set forth
—not simply a pro forma series of findings in the language of the
complaint.

At the hearings referred to, testimony and other ev idence were
offered in support of and in opposition to the allegations of the com-
plaint, and this testimony and evidence were duly recorded and filed
in the office of the Commission.

Both sides were represented by counsel, participated in the hear-
ings, and were afforded full opportunity to be heard, to examine and
cross-examine witnesses and to introduce evidence bearing on the
issues.

After the conclusion of all the evidence, proposed findings of fact
and conclusions of law and a proposed form of order were filed by

1 Rules of Practice, §4.19(b).
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counsel supporting the complaint and counsel for respondent. Pro-
posed findings not adopted, either in the form proposed or in sub-
stance, are rejected as not supported by the evidence or as involving
immaterial matters.

After carefully reviewing the entire record in this proceeding, and
the proposed findings, conclusions and order filed by both parties,
the hearing examiner finds that this proceeding is in the interest of
the public and, on the basis of the entire record and his observation
of the witnesses, makes the following findings of fact and conclusions
drawn therefrom, and issues the following order:

FINDINGS OF FACT

1. Respondent Gruen Industries, Inc.® also trading as Gruen
Watch Company, is a corporation organized, existing and doing bus-
iness under and by virtue of the laws of the State of Ohio, with its
principal office and place of business located at 20 West 47th Street,
New York, New York.

2. Gruen is now, and for some time last past has been, engaged in
the manufacturing, assembling, advertising, offering for sale, sale
and distribution of watches to retailers, wholesalers and others for
ultimate resale to the public. Its manufacturing and assembling
operations are conducted through a wholly owned subsidiary, Gruen
Watch Manufacturing Company, S. A., Bienne, Switzerland.

3. In the course and conduct of its business, Gruen now causes, and
for some time last past has caused, its products, when sold, to be
shipped from its place of business in the State of New York to pur-
chasers thereof located in various other States of the United States
and in the District of Columbia, and maintains, and at all times men-
tioned herein has maintained, a substantial course of trade in such
products in commerce, as “commerce” is defined in the Federal Trade
Commission Act. '

4. In the conduct of its business, and at all times mentioned herein,
Gruen has been in substantial competition in commerce with corpor-
ations, firms and individuals in the sale of watches of the same gen-
eral kind and nature as that sold by respondent.

5. For the purpose of inducing the purchase of its products, Gruen
has engaged in the practice of attaching, or causing to be attached,
tickets to its watches, or placing, or causing to be placed, in conjunc-
tion therewith tickets or tags upon which certain amecunts are
printed. For example, such tags are placed in the boxes in which its
watches arve displayed to the purchasing public by retailers.

2 Sometimes referred to herein as Gruen or as respondent.
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The amounts printed on such tags or tickets are Gruen's “sug-
gested” retail prices. Although a Gruen official testified that there is
a single national suggested retail price for each model or style of
watch, and that this is reflected in Gruen’s price tags, the evidence
shows fictitious pricing in its classic sense—not simply a price figure
suggested in good faith by the manufacturer that turns out to be
higher than the prevailing price in a given trade area, but deliber-
ate deceptive inflation for some retailers of the price figure printed
on the Gruen tickets. (See Par. 22-29, infra.)

6. Gruen thereby has represented, directly or by implication, that
the imprinted amounts are the usual and customary retail prices of
its watches in the trade areas where the representations are made
and where the watches are offered for sale.?

7. In truth and in fact, the imprinted amounts are fictitious and
1n excess of the usual and customary retail prices of Gruen's watches
in some of the trade areas where the representations ave made and
where such watches are offered for sale.

8. In the Philadelphia, Pennsylvania, and the Newark, New Jer-
sey, trade areas, Gruen watches usually and customarily sell at retail
at amounts which are substantially—i.e., more than 10 percent—be-
low the amounts shown on the Gruen price tickets. Of the approxi-
mately 80 or more different model watches sold by Gruen in those
trade areas, preticketed with amounts from $19.95 to $39.93, only
the four models which are preticketed at $19.95 usually and cus-
tomarily sell at that price.*

A Gruen executive testified that Gruen sales in Philadelphia and
in Newark account for approximately 173 percent and 74 percent,
respectively, of Gruen’s total sales.

9. The Government’s evidence i1s limited to those areas and, as
developed below, to certain West Coast states,® but since Gruen
admitted in its amended answer that all of the material allegations
of fact in the complaint are true, there is basis for a finding—as
proposed by Government counsel—that the preticketed prices are

3Even if Gruen had not admitted the truth of this allegation, the principle is well
established by Commission and Court decision that a price ticket attached to or placed
in conjunction with an article of merchandise constitutes a representation that the
amount shown is the usual and customary price of the article in the trade area where
the representation is made. Clinton Watch Co., Docket 7434 (July 19, 1960), 291 F. 2d
838 (Tth Cir. 1961), cert. denied, 368 U.S. 952 (1962); The Baltimore Luggage Co.,
Docket 7683 (March 15, 1961), 296 F. 24 608 (4th Cir. 1961), cert. denied, 369 U.S.
860 (1962). Also, Gruen’s own witnesses testified to the effect that the tickets were
price representations.

4 These facts stipulated by the parties.

5 Actually, the evidence as to the West Coast States does not establish the “usual

and customary price” in any trade area, but it leaves no doubt that Gruen engaged In
fictitious pricing practices.
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higher than the usual and customary retail prices in «/7 trade areas
where the representations are made. However, in its reply brief,
Gruen argues that the term “some trade areas” move accurately re-
flects the facts of record.

10. There is evidence to support a finding that in Norfolk, Vir-
ginia, and Raleigh, North Carolina, Gruen watches customarily re-
tail at Gruen’s preticketed price. )

The evidence shows that Bosse Jewelers, Inc., identified by Gruen's
vice president as the purchaser of 72 percent of all Gruen watches
sold in 1961 in Raleigh, North Carolina, sold them at preticketed
prices.

Similarly, Barr Brothers Jewelers was.identified as the purchaser
of 83 percent of the Gruen watches sold in 1961 in Norfolk, Virginia.
The testimony was that approximately 95 percent of Barr’s sales
were at preticketed prices.

11. There may be a basis for questioning the validity of the in-
ference that Bosse’s prices in Raleigh and Barr’s in Norfolk were
the usual and customary prices,® but even accepting the premise that
they were, such a fact does not, of course, constitute any -defense
to the uncontroverted showing of fictitious pricing elsewhere. 7'%e
Baltimore Luggage Co., Docket 7683 (March 15, 1961), 296 F. 2d
608 (4th Cir. 1961), cert. denied. 369 U.S. 860 (1962). The finding
of misrepresentation in some areas is sufficient to support an order
to cease and desist. Indeed, respondent makes no issue of this.

12. By the acts and practices described above, Gruen provides
means and instrumentalities whereby retailers and others may mis-
lead the public as to the usual and customary retail price of Gruen
watches.

Not only has Gruen admitted this allegation, but it also is support-
ed by the evidence and, in any event, is an inescapable inference from
the other facts found.

13. Gruen’s retail accounts are offered proportionally equal adver-
tising allowances and are furnished with a mat service supplied by

6 The retailers themselves did not clearly demonstrate their qualifications to testify
as to usnal and customary prices. Bosse did state that ‘‘there is no cut price adver-
tising in Raleigh, North Carolina, on watches of any description,” and he was not aware
of any stores there selling Gruen watches at a discount. However, on cross-examination,
he conceded he did not know whether his ten competitors in Raleigh were selling Gruen
watches and if so, at what price. According to Gruen's vice president, the only other
purchaser of Gruen watches in Raleigh is Raleigh Distributing Company——presumably
a wholesale distributor. Regarding Norfolk, Barr testified that only one other jewelry
store—out of 33 or 40—-carried Gruen watches. He stated also that he thought the
GEX discount store there sold Gruen watches at a discount.

On balance. and particularly in view of the purchase volume shown by the record for

these two retailers. it is found that their prices—and hence, Gruen's preticketed prices
—were the usual and customary prices in those trade areas.



GRUEN WATCH CO. 1201
1194 Initial Decision

Gruen. The mat service contains illustrations of watches and, in im-
mediate conjunction therewith, the same amounts found on the price
ticket enclosed with each watch. The local retailers prepare and run
their own ads without any control by Gruen, and they may disregard
the Gruen mat service or use only parts of it. After the retailer’s ad
has been published, a “tear sheet” or copy of it may be forwarded to
Gruen, where an adjustment is made for linage attributable to
Gruen. This policy is the same for direct mail advertising and for
radio and television advertising.

Gruen has paid advertising allowances for ads in which retailers
have displayed Gruen’s suggested (or preticketed) price in conjunc-
tion with their own lower price, thereby showing the prospective
purchaser a purported saving between the preticket price and the
retailer’s lower selling price. An example is CX 7Th, an ad for Getz
Jewelry Co., a large midwestern chain, showing preticketed prices
stricken.

The Getz ad proclaims that the chain “breaks the price barrier”
in selling at “14 off regular factory list prices.”

14. Gruen has no control over the prices at which its customers
resell to the public. It does not attempt to insist that its customers
use the price tickets which it supplies or that they set their retail
prices to correspond to those shown on such tickets. Although
Gruen’s customers are free to discard the price tickets, they generally
use them because they consider them helpful sales aids.”

15. In its original answer, Gruen defended its preticketing as “a
practice adopted * * * in good faith to meet the similar practices
of competitors,” and as a practice that “has served reasonably to
inform both retail merchants * * * and the watch-purchasing pub-
lic with respect to the value of watches sold by respondent.”

It contended further that if respondent is forced to cease pre-
ticketing, it “will suffer serious financial loss and retail merchants
and the watch-purchasing public will be deprived of useful and
valuable information.”

16. In the hearings, Gruen's quality control manager testified that
“ * if the price ticket is put on by a company such as Gruen,
it is my belief it would be more sincere than if an individual jeweler
or anyone who is selling the watch would put a ticket on it.” He

(13

"Although these facts have been stipulated, and must be taken as true, they take on
a different coloration in the contest of the evidence developed subsequent to the execu-
tion of this initial stipulation. as set forth in the supplemental stipulation (CX 354),

showing Gruen’s active sponsorship of fictitious price advertising. See infra, Par. 22-29.
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referred to the price ticket attached by Gruen as “the only measur-
ing stick the consumer can go by.”

17. Similarly, Gruen’s vice president in charge of advertising, de-

scribed preticketing as a practice begun by Gruen 50 years ago “to
establish a standard of value for any customer who bought a Gruen
watch and to take it out of the area of permitting a retailer to charge
whatever the traffic would bear.” In defending preticketing as espe-
cially useful in connection with the sale of watches, he explained:
A watch to a consumer is a very blind item. He does not have the vaguest
idea of the quality of the watch inside or the quality of the watch outside. He
must therefore depend upon the integrity or the stability of the company whose
product he buys as a guide to himself as to whether he is receiving a fair and
honest value.

Gruen has “one national suggested retail price for each individual
watch,” and this is the preticketed price, according to this official.
He stated that the preticketed price “is what we have established as
the fair retail price for this watch and it applies to any customer
of ours and to any consumer throughout the country who wishes to
buy this watch.” However, it is not intended, he said, to represent.
to consumers that it is the actual retail selling price in any given
market.

18. After both sides had rested their case, a motion to reopen the
proceeding for the reception of newly-discovered evidence was made
by Government counsel and granted by the hearing examiner over
respondent’s objection. No further hearings were held, however, the
new evidence being presented through a supplemental stipulation
of facts (CX 54).

19. In the light of the additional evidence thus presented, Gruen’s
protestations of establishing, by means of its price tickets, a “stand-
ard of value”-“a fair retail price”~to guide the consumer to “a
fair and honest value,” based on the “integrity” of the manufacturer,
are exposed as window-dressing for a deliberate scheme to mislead
and deceive the watch-purchasing public-a plan to use fictitious
price tags to make the consumer think he is realizing “tremendous
savings.” :

If the “sincere™ price tickets furnished for Gruen watches consti-
tute “the only measuring stick the consumer can go by,” the evi-
dence here presented suggests that he would be well-advised to buy
“blind.”

20. The picture disclosed by this additional evidence is one calcu-
lated to give meaning to the warning caceat emptor.
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The facts developed in CX 54 and the accompanying exhibits
spell out a sordid story of commercial immorality-of a cynical dis-
regard for the “integrity” of the 88-year-old Gruen Company.s

21. From the stipulation (CX 54) and the supporting exhibits,
there emerge the facts detailed in Paragraphs 22-29.

22. In June 1961, Weisfleld’s, a retail jewelry chain with 84
stores in the States of Washington, Oregon, Idaho and California,
ordered 200 watches from Gruen. The cost to Weisfield’s was $12.95
each.l!

Gruen’s suggested retail price on these watches was $19.95. This
was the price at which they were customarily preticketed by Gruen.

But Weisfield’s requested that they be preticketed at $49.50. Gruen
complied and shipped the watches with $49.75 price tickets included.
(Why it raised the ante a quarter is not explained.) It appears that
the transaction was with the knowledge-actual or constructive-of
Gruen’s president and its vice president in charge of sales.

Successive orders followed. Each time, the watches, usuallv pre-
ticketed at $19.95, were preticketed, instead, at $49.75. _

Welsﬁelds advertised and sold these watches at special “sale”
prices of $17.77 and $18.88.

23. Accordlno to the stipulation, this promotion ‘Lchleved the de-
sired purpose: "to bring customers into the store so that an oppor-
tunity would be affo1ded to salesmen to sell the customer an article
which carried a greater margin of profit.” 12

24, The stipulation matter-of-factly recites:

Both respondent and Weisfield’s knew that these watches were ordinarily
shipped to retailers with a $19.95 preticket and respondent knew that these

8 This kind of operation was foreshadowed, perhaps, by evidence admitted earlier.
Pushing to sell watches in ever-increasing volume, Gruen’s vice president in charge of
sales was surprised to find a jeweler reluctant to embrace the deceptive practices urged.
This Gruen official, in a memorandum to a salesman, appears to sneer at a merchant
who ‘“talks about the dignity of the jewelry business,” and who worries about where
this cut-rate and comparative price advertising “will head the chain.” (CX 19) There
is evidence too (CX 20a-b) of Gruen’'s encouragement of advertisements featuring
watches at “less than 14 price,” where the selling price is contrasted with the ‘“factory
ticketed” price.

® The record indicates that the practice here described probably was in effect at an
earlier date.

1 In addition, Weisfield’s owns four Valu-Mart discount houses in the state of Wash-
ington and maintains jewelry concessions in Phoenis, Arizona, and Portland, Oregon.
It annually devotes approximately $500,000 to mewspaper advertising. In 1961, its gross
sales, exclusive of Valu-Mart, were $18,617,507.

1 Less 109 advertising allowance.

¥ See CX 89, a Weisfield's memorandum to store managers pointing out that the
chain doesn't “make a legitimate profit” at the $17.17 price, so that “step-up selling is
necessary.”
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watches were the subject of a promotion whereby these watches were adver-
tised in newspapers and prominently displayed in stores in conjunction with
the $49.75 preticket and were offered for sale at $17.77 and $18.88. Respondent
also new that Weisfield’s never had any intention to offer these watches to the

public at $49.75

25. That wasn't all.

Gruen watches customarily preticketed at $49.75 were specially
preticketed at $71.50 and shipped to Weisfield's. Stores of that chain
advertised and sold them at $37.50

Other watches, usually preticketed 'lt $59.50, were preticketed at
$85, and Weisfield’s sold them at $44.75. Still fmother Gruen model,
sold to Weisfield’s at $17.06, was pretml\eted at $65, then advmtlsed
and sold at $32.50.

26. The same sort of arrangement was blown up into sales pro-
motions in which the public was urged to “save 145 and more.” Again,
the watch formerly preticketed at $19.95 blossomed f01th with a
“regular” price of $49.50, with the customer required to “pay only
%18 88 ”

27. On a bigger scale, Gruen devised and fostered an advertising
and sales scheme that it calls its “Nationally Advertised Watches™
promotion.

Like the Weisfield's deal, it involves shipment of watches with
extraordinarily high pretickets. For example, the prime item would
be watches costing the retailer $12.95 and ordinarily preticketed at
$19.95. But for this promotion, they are preticketed at $49.75, and
the retailer advertises and sells them at “bargain” prices of $17.77
or $18.88.

Gruen suggests this promotion to its customers, old and new, and
grants an advertising allowance for advertisements carrying it out.

There's an.additional “kicker” to this promotion that Gruen points
out to its customers (CX 48a). The suggested advertisements pic-
ture a Gruen watch, with the Gruen trademark “Precision” visible,
but the brand name “Gruen” is omitted.

Instead, Gruen admitted in the stipulation, the advertisement is
headlined “Nationally Advertised Watches” for the purpose of giv-
ing the consumer the impression that the retailer sponsoring the ad
offers /] national brands, not just Gruen, at drastically reduced
prices.

98. The “Nationally Advertised Watches” promotion has been
widely sponsored by Gruen in many parts of the country. It has
involved other retail jewelry chains besides TWeisfield’s s, including
Gordon Jewelers, one of the largest jewelry chains in the United
States, which has purchased almost $300,000 worth of watches from

Gruen.



GRUEN WATCH CO. 1205
119-1 Initial Decision

29. Copies of advertisements featuring this promotion and sim-
ilar deals involving the use of fictitious comparative prices are sent
by Gruen to other jewelers. Through a campaign of correspondence,
according to the stipulation, efforts are made to persuade the retailer
that if he uses such promotions, they will bring customers into his
store, where specially trained salesmen will have the opportunity
to sell other items of merchandise carrying a greater margin of
profit.

Gruen grants advertising allowances for retailer advertisements
of this kind.

30. When Government counsel, in its motion to reopen, made
known the substance of the evidence set forth in Paragraphs 22
through 29 of these findings, respondent’s counsel, after determin-
ing that the allegations were substantially correct, filed a Motion for
Leave to Amend Answer, accompanied by the amended answer. Duly
received and filed without objection, the amended answer admitted
all the material allegations of fact in the complaint. It also alleged
- that:

1. The use of price tags or tickets in the manner complained of herein as a
practice followed by respondent’s competitors and affords a competitive ad-
vantage to the user over one who does not follow that practice.

2. If respondent is required to cease and desist from that practice ywhile its
major competitors continue to do so, respondent will suffer serious and irrepar-
able financial loss and will probably be forced out of business.”

In support of those contentions, the record contains evidence giv-
ing rise to the findings set forth in Paragraphs 31 — 41.

31. Many years ago, leading watch companies, including Gruen,
adopted the practice of preticketing their watches with their sug-
gested retail prices. Gruen has done so for about 50 years. The prac-
tice of preticketing watches with purported suggested retail prices .
is prevalent throughout the industry and is followed by Bulova,
Benrus, Waltham, Elgin and all other brand-name watch com-
panies. These preticketed prices are frequently not the actual retail
selling prices.

32. Gruen’s principal competitors in the watch industry are Bul-
ova Watch Company and Benrus Watch Company, Inc.; Waltham
Watch Company is also a major competitor. Complaints alleging
substantially the same charge as that made against Gruen here are
pending against each of these three principal competitors (Dockets
7852, 7583 and 8396).1* Gruen watches are of at least comparable

13 Cf, Paragraph 15. Note the deletion of the claim of ‘‘good faith” and also of the
allegation that pretickets provide retailers and consumers with useful and valuable

information respecting the value of Gruen watches.
14 A1l three cases are pending before the Commission on petitions for review,
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quality to competitive watches bearing similar preticketed prices.

33, If an order in the form proposed by Government counsel—
which is the order being issued by the hearing examiner—were to be
entered, the practical effect of such an order would be to require
Gruen to stop all preticketing. (This may be speculative, but the
uncontradicted evidence to that effect is persuasive.)

34. If Gruen were to stop preticketing its watches while its com-
petitors continued the practice, substantial customers would cease to
do business with Gruen.”® It is estimated that the company’s sales
would fall off by at least 20 percent and probably by as much as 31 or
52 percent.

- 33. After a history of profitable operations extending through the
fiscal year ended March 31, 1954, in which it earned $886,985, Gruen
suffered severe reverses which resulted in the following losses by it:

Fiscal years ended
March 81 Losses

1050 - e 2,920, 528
7

36. In 1959 a new group of investors became financially interested
in Gruen and late that year brought the present management into the
company. Gruen was then in desperate financial straits. Outstanding
bank loans exceeded $4,000,000; each week brought a crisis as to
whether the company could meet its payroll and pay its suppliers;
Gruen’s manufacturing subsidiary was virtually inactive since Gruen
lacked funds to finance the manufacture of watches by it; and the
company’s watch inventory was excessive and in large part obsolete.

37. Gruen’s new management was able to etfect substantial savings
by a number of stringent cost-cutting measures, including moving its
offices and reducing its inventory from 1,800,000 to $800,000. The
company was also able to enter into a revolving credit arrangement
with The Chase Manhattan Bank under which it regularly pledged
its receivables in return for loans of 85 percent of their value. This
made available working capital which permitted the respondent to
reactivate its Swiss manufacturing plant, to re-establish credit with its
suppliers in the United States, and otherwise to meet. its obligations
as they came due.

15 The importance of preticketing in the watch trade is illustrated by the testimony of
the two retail jewelers who testified at the hearing, Each testified that Gruen's price

tickets were of sufficient importance to him that he would stop buying Gruen watches if
Gruen stopped furnishing tickets with its watches. There is other evidence indicating

~ this attitude is widespread.
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38. Under the new management, the company reduced its losses in
the fiscal year ended March 31, 1961 to $508,759. Final consolidated
figures for the fiscal year ended March 31, 1962, were not available
at the time of hearing, but preliminary, unaudited figures for the
parent company alone showed a profit for the year of $11,011, and
the consolidated figures were expected to show a profit of approxi-
mately that figure.

39. Gruen’s financial condition, although greatly improved in the
two years of its current management, nonetheless remains precarious.
The company, because of its lack of capital, is still dependent upon
continuously pledging new receivables in order to maintain work-
ing capital. It has no other collateral on which to obtain more funds
and no further source to which to turn for funds.

40. There is uncontradicted testimony that in its present finan-
cial condition, Gruen would be forced out of business if sales should
drop 15 percent to 20 percent, since the company would then be
unable to generate sufficient cash from receivables to continue opera-
tions. A 20 percent drop in sales was the minimum forecast by a
Gruen official, on the basis of his experience, if Gruen stops pretick-
eting its watches while its principal competitors continue the prac-
tice. Thus, there is basis for believing that if the order here sought
were to become effective immediately, it would force Gruen out of
business.

41. Gruen would be severely and irreparably injured, indeed it
might be eliminated as a competitor in this field, if it were required
to cease preticketing its watches while its principal competitors con-
tinued that practice.

42. Although Gruen’s present precarious economic status obviously
1s no defense in this proceeding, there is merit in the argument that
any order herein should be so fashioned as to enable it to continue
in business. Although it has foreign subsidiaries, Gruen is an Amer-
ican-owned and operated company, in business here since 1874. It
has over 700 employees and is a substantial enterprise.

Not only Gruen’s interest; but more important, the public interest,
would be better served by keeping Gruen as a healthy, vigorous com-
petitor in this field.

43. Simultaneously with the filing of its amended answer, Gruen
also made application to the Commission for the promulgation of
a “Trade Regulation Rule” providing substantially as follows:

No manufacturer, wholesaler, or other person selling watches in commerce
shall, with respect to such watches:

(a) represent, directly or indirectly, by means of preticketing or in any
other manner, that any amount is the usual and regular retail price of said
watches when such amount is in excess of the price at which they are usually

224-069—T70——177



1208 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 64 F.T.C.

and regularly sold at retail in the trade area or areas where the representa-
tion is made; or

(b) furnish or place in the hands of others any means or instrumentality,
or put into operation any plan or device, with knowledge that others may
thereby mislead the public as to the usual and redular retail price of said
watches.

44, Calling attention to the pendency of proceedings against
Gruen’s major competitors complaining of preticketing practices,
the amended answer then “prays that the effect of any order against
[Gruen] be suspended until similar orders have been entered against
its major competition or until the Conmucsmn has promulmted an
industry rule prohibiting the practice #7

45. In its Proposed Findings of Fact and Conclusions of Law,
respondent specifically proposes that the order to cease and desist
herein be subject to a proviso as follows:

sk

PROVIDED, HOWEVER, that this order shall not become effective until
after the Commission has acted on the Application of Gruen Industries, Inc.,
filed July 24, 1962, for the promulgation of a trade regulation rule prohibiting
misleading representations regarding the retail price of watches and, if said
application is granted, until the effective date of said rule. In the event that
said application is denied or no such rule is promulgated, this order shall not
become effective until the proceedings in Commission Docket Nos. 7588, 7852
and 8396 are concluded.*

46. In considering Gruen’s proposals, we are met by a threshold
question whether they properly may be entertained by the hearing
examiner, or at least, whether he may provide, in an initial decision,
for stay or suspension of an order to cease and desist.

We begin with the proposition that the Commission obviously has
discretionary authority to suspend or stay its cease and desist orders
for good cause shown, Moog Industries, Inc. v. FTC, 355 U.S. 411
(1958). And it has exercised that authority in numerous instances
comparable to the instant matter.

However, for reasons that are not altogether clear, Government
counsel take the position that the hearing examiner has no authority
to include a proviso for suspension in his initial order.

There appears to be no valid reason why, in a proper case, the
hearing examiner may not provide for suspension of a cease and
desist order in an “initial” order that is subject to appeal to the
Commission or to review by the Commission sua sponte.

47. According to § 8 of the Commission’s Statement of Organiza-
tion, in Rules of Practice, Procedures and Organization (June 1962),

16 These proceedings involve Bulova Watch Company, Benrus Watch Company and
Waltham Watch Company, identified as major competitors of Gruen. See footnote 14,
SUPTQ.
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“Hearing examiners are officials to whom the Commission, in ac-
cordance with law, delegates the initial performance of its adjudica-
tive functions to be exercised in conformity with Commission policy
directives and with its Rules of Practice.”

Under § 4.13 of the Rules of Practice, hearing examiners are em-
powered “To consider and rule upon, as justice may require, all pro-
cedural and other motions appropriate in an adversary proceeding
Hwok kN

Additionally, § 4.19(b) of the Rules provides:

An initial decision shall include a statement of (1) findings and conclusions,
with the reasons or basis therefor, upon all the material issues of fact. law,
or discretion presented on the record, and (2) an appropriate order.

48. To rule initially on the instant matter is to carry out the Com-
mission’s “adjudicative function” delegated to the hearing examiner
for “initial performance.” Likewise, this may be considered in the
nature of a motion “appropriate in an adversary proceeding,” which
the hearing examiner is called upon to “consider and rule upon, as
justice may require.”

Finally, the question whether the facts and circumstances of a par-
ticular case warrant suspension of an order to cease and desict also
appears to be an issue of diseretion upon which the hearing examiner
is required to rule. Similarly, the question of the etfective date of
an order appears to be one embraced in the question of what consti-
tutes “an appropriate order.”

49. The only case cited by Government counsel in support of their
position is Olinton Watch Company, Docket 7434 (July 19, 1960) .7
That case, however, does not stand for the proposition contended for.
There, the question before the hearing examiner was the acceptance
of a consent settlement agreeable to both parties but conditioned on
the part of the respondent by a proviso that the Commission decision
be withheld until ail pending cases against competitors were also
ready for decision—a condition opposed by Government counsel.

That is a far different situation from that obtaining in the instant
case.

50. Thus, it is concluded that the matter is one on which the hear-
ing examiner may rule initially. '

51. That determination having been made, the question for de-
cision is what action should now be taken.

17291 T. 24 838 (7Tth Cir. 1961), cert. denied, 368 U.S. 952 (1962). Despite Govern-
ment counsel's citation of the Court's decision, the point here in issue—that is, the
role of the hearing examiner—was not considered in the anpeal. The only ruling on
that point was that of the hearing examiner, who held he could not accept the settle-
ment.
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52. Interestingly enough, it is on the Clinton Watch case that re-
spondent principally relies in seeking suspension of the order to
cease and desist. In reviewing the initial decision in that case, the
Commission took note that:

Throughout this proceeding, respondents have requested that the Commis-
sion stay the effective date of any cease and desist order with respect to the
fictitious pricing charge until Commission proceedings involving similar
charges against certain of their competitors are completed.

Rejecting that petition, the Commission stated :

e have carefully considered the grounds set forth by respondents in support
of this request, and it is our opinion that the public interest far outweighs
the private considerations urged by respondents.

On review, the Court of Appeals for the Seventh Circuit took note
of the claim that to require Clinton to discontinue its deceptive ad-
vertising and ticketing practices while larger competitors (against
whom Commission proceedings were pending) persisted in those
practices would mean that Clinton “would thereby be placed in a
disadvantageous competitive position, would sustain heavy financial .
loss, and would possibly be eliminated from competition * * *.”
The Court stated:

Petitioners’ theory is not without flaws. They are prematurely assuming
that pending proceedings against competitors will culminate in findings of vio-
lations of the Act and in the issuance of orders to cease and desist. Further,
petitioners are asking this court to assume that they will be prejudiced by dis-
continuance of the deceptive practices. There is no evidentiary basis from
which it must be inferred thet petitioners will be forced out of business if they
are restricted to honest practices awhile their competitors are free to employ
questioned methods pending termination of Commission proceedings against
them. The circumstances of this case do not warrant resort to the court’s
equitable powers or interference with the Commission’s exercise of its wide
discretion in the choice of remedy deemed adequate to cope with deceptive
trade practices. Petitioners have failed to show that there has been a patent
abuse of discretion by the Commission.’®

58. Commenting, during the hearings (Tr. 120), on the lack of
evidentiary basis in the Clinton Watch record for a conclusion that
the respondent might go out of business as a result of the order being
entered, respondent’s counsel stated “Now, we do not propose to
have our record barren in that respect. We propose to offer proof
of that.” ’

As a result, the record here, unlike that in Clinton, is replete with
evidence that Gruen will in fact be forced out of business if an
-order in the form proposed is entered against it while its principal
competitors remain unaffected.

18991 F. 2d at 841. Emphasis added. The language certainly suggests that the pres-
ence of evidence such as s contained in this record might have led to a different result.
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54. The Commission in the past has not hesitated to adopt appro-
priate means to assure that an industry-wide practice would be
banned as to all members of the industry at the same time.®

55. The instant case may be distinguished from that of E. Edel-
man & Co., Docket 5770, 51 F.T.C. 978, 1008 (1955),2° where the
Commission held that there was “no valid reason” for making the
hearing examiner’s order “inoperative until all of respondent’s com-
petitors are put under similar restraints. To advance the argument
is to answer it—obviously this Commission could not function under
such restrictive and unwielding [sic] procedures. Orders would be
forever pending, and unlawful industry practices rarely, if ever,
corrected.” Involved also in that determination was a misinterpreta-
tion of the order by respondent.

Here, there is no such sweeping request as was involved in E'del-
man. The request does not contemplate an order “forever pending.”

56. It should be emphasized that this is not relief that respondent
can demand as a matter of right, particularly under the circumstan-
ces of this case. It is a matter within the sound discretion of the
Commission, a determination here made initially by the hearing
examiner.

The cases teach that the test is not the effect on the private inter-
ests involved but the effect on the public interest.

We have already seen that this was the test applied by the Com-
mission in Clinton Watch. Similarly, in the case of The Great IMin-
neapolis Surplus Store, Inc., Docket 7589, 56 F.T.C. 917 (1960), a
petition that a consent order prohibiting deceptive pricing be sus-
pended or modified on the ground that competitors were engaging
in the practices forbidden to respondent was denied. The Commis-
sion said that no showing was made that modification of the order
would be in the public interest (Order Denying Petition to Modify,
July 22, 1960). ‘

57. In the opinion of the hearing examiner, this is an appropriate
case for the exercise of the Commission’s discretion to stay an other-
wise justified order to cease and desist in order to prevent undue

1 For example: Sperry Rand Corporation, 55 F.T.C. 655 (1958); Schick, Inc., 55
F.T.C. 665 (1958) ; North American PLillips Company, 55 F.T.C. 682 (1958); Ronson
Corporation, 55 F.T.C. 1017 (1959); the Carpet Industry cases, Dockets 7420, 7421,
7631, 7632, 7633, 7634, 7635, 7636, 7637, 7638, 7639 and 7640 (1960, 1961, 1962);
Swift & Co., Docket 8304 (dismissed July 20, 1962); American Home Products Corp.,
Docket 8318 ; Bristol-Myers Co., Docket 8319; Plough, Inc., Docket 8320 and Sterling

Drug, Inc., Docket 8321 (suspense orders, June 25, 1962).
2 4 firmed, 237 F. 2d 152 (7th Cir., 1956), cert. denied, 355 U.S. 941, rehearing

denied 356 U.S. 905.
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competitive injury to a respondent—injury that may be fatal, with
consequent lessening of competition.

This conclusion is reached despite the fact that respondent’s peti-
tion does violence to the concept that one seeking equity must come
into court with “clean hands.” The flagrant nature of the practices
engaged in by Gruen does not commend the case as one warranting
special consideration for respondent.?!

Furthermore, it is repugnant to the principles and standards for
which this Commission stands to make a concession pe1m1tt1n0‘ a
continuation of deceptive practices, even temporarily, in apparent
recognition of the claim that they are necessary for Gruen to stay
in business.

Nevertheless, all things considered, suspension appears appropriate
on the basis of the showmcr made of the possmlht}, if not the prob-
ability, that because of its alre ady precarious financial situation,
Gruen might be forced out of business if it were forced to stop pre-
ticketing®* before its principal competltors are subject to the same
prohibitions.

58. It may be argued that an order must be entered against Gruen
immediately because orders already have been entered against other
members of the watch industry. But none of those other respondents
made the showing of irreparable injury to a substantial enterprise
that Gruen has made here, and none of those cases can justify an
order removing Gruen from the field of competition for practices
which all national brand watch companies still pursue. It is protec-
tion of the public interest and not survival of the most dilatory that
the Commission should seek.

59. Regarding Gruen’s petition to the Commission to initiate a
rule-making proceeding, pursuant to § 1.61 et seq. of the Commis-
sion’s Rules of Practice, it is evident that if the Commission initiates
the rule-making proceeding and issues the rule requested by Gruen,
the entire industry would be required to abandon preticketing at the

2 In fairness to respondent and its counsel, it should be noted that both before and
after the complaint was issued, Gruen voluntarily produced to the Commission all files
or other data requested of it. Moreover, despite Gruen’s admitted interest in postponing
the entry of any order, respondent has made no effort to delay this proceeding. On the
contrary, Gruen's counsel expedited the proceeding at every stage by entering into
stipulations of fact making it unnecessary for counsel supporting the complaint to
introduce any testimonial evidence. These stipulations, and respondent’s cooperation in
bringing all its witnesses to Washington, made it possible to conclude the actual hear-
ings before the examiner in two-and-a-balf days and to avold expensive and time-
consuming hearings in Philadelphia, Pennsylvania; Newark, New Jersey; and Seattle,
Washington. The Gruen complaint was issued December 7, 1961, and respondent con-
cluded its testimony on May 16, 1962. (See Statement of Proceedings, supra.)

22 Granted that the order prohibits preticketing only where it is deceptive, neverthe-
less, respondent has persuasively demonstrated that the practical effect is to preclude
altogether the use of preticketing in the ¢ale of its watches, See Par. 33, p. 1200,
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same time. Thus, the Commission’s objectives would be accomplished
without further competitive injury to any individual industry mem-
ber resulting from its being under an order while its competitors are
free to continue the preticketing practice.

60. If the Commission should decline to initiate such a proceed-
ing for any reasomn, it appears to the hearing examiner that the im-
pact of any order against Gruen should at least be stayed until final
disposition of the proceedings pending against its three principal
competitors, Benrus, Bulova and Waltham, This alternative form
of relief, in the examiner’s opinion, would be less satisfactory from
both public and industry viewpoints, because it would expose Gruen
to competitive injury resulting from the continuing practices of other
competitors as to whom there may be further delay before entry of
an enforceable Commission order. However, such relief, in the ex-
aminer’s opinion, would constitute the bare minimum necessary to
enable Gruen to survive in what appears to be a fiercely competitive
industry.

61. Gruen’s problem of how to stop preticketing and yet stay in
business is a problem faced in greater or lesser degree (depending.
upon individual economic strength) by each company in the indus-
try. Although obviously, Gruen is not eager to abandon preticketing,
because it does not know what the effect of abandonment will be on
the sales of watches generally, its present concern is with the peril-
ous prospect of being forced to abandon preticketing while other
companies continue the practice.

62. To sum up, the record here demonstrates Gruen’s precarious
economic condition, and the irreparable injury that would result to
Gruen from the immediate entry of the order proposed by Govern-
ment counsel. The company’s executives have testified, on the basis
of past experience and without undue pessimism, that abandon-
ment of preticketing by Gruen while its competitors continue the
practice would be a fatal blow to Gruen.

Yet the order here, as a practical matter, would effectively pro-
hibit preticketing. To enforce such an order against Gruen alone
under these circumstances, while all other national brand watch com-
panies are allowed to continue preticketing, would not, in the opin-
ion of the examiner, be in the public interest.

63. Accordingly, the hearing examiner is entering (as Paragraphs
3 and 4 of the initial order) the order proposed by Government
counsel — the same order that the Commission in its complaint in-
dicated would be appropriate “if the facts are found to be as alleged”
—and has provided for suspension of its effective date pending
further order of the Commission. ‘
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64. The hearing examiner has avoided making the termination
date of the suspension specifically dependent on Commission action
on the proposed Trade Regulation Rule, or, alternatively, on Com-
mission and perhaps Court action in three other pending cases.
‘Those appear to be appropriate matters to take into account, but
the hearing examiner is aware that to tie one case to another, and
more particularly, to a group of cases, poses practical and legal
problems that cannot be foreseen at the time such a provisional order
1s entered.

65. In the opinion of the hearing examiner, if the Commission
concurs that the public interest requires suspension of the broad
order in this case, at least until respondent’s major competitors are
similarly enjoined, that result may be achieved by the order here
entered, and without the complications inherent in making suspen-
sion specifically dependent on some action in the indefinite future.
In that way, the relief requested by respondent is provided for so
long as the Commission considers suspension to be in the public
interest. Respondent is entitled to ask no more than that.

66. However, this record makes it clear that during the period of
suspension, the public—including consumers, Gruen’s competitors
and honest retailers—must be protected from the gross form of fic-
titious pricing described in Paragraph 22 to 29 of these findings—
the wholly artificial and flagrantly deceptive inflation of price tick-
ets shown in the Weisfield’s transactions, for example.

Obviously, there should be immediate cessation of that type of
practice, and this is provided for in Paragraphs 1 and 2 of the initial
order. Furthermore, the initial order has made the suspension of -
Paragraphs 3 and 4 of the order dependent on a showing of good
faith by respondent in regard to Paragraphs 1 and 2.

CONCLUSIONS OF LAW

1. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent.

9. The complaint herein states a cause of action, and this proceed-
ing is in the public interest.

3. The acts and practices of respondent, as found herein, have
had, and may have, the capacity and tendency to mislead and de-
ceive members of the purchasing public with respect to the usual
and customary retail prices of its watches, and into the purchase of
substantial quantities of such products as a result. As a consequence,
trade has been, and may be, unfairly diverted to respondent from its
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competitors, and substantial injury has thereby been done, and may
be done, to competition in commerce.

4. By its acts and practices respondent placed in the hands of
retailers and others means and instrumentalities by and through
which they might deceive and mislead the purchasing public as to
the usual and customary retail prices of respondent’s merchandise.

5. The acts and practices of respondent, as herein established,
were, and are, all to the prejudice and injury of the public and of
respondent’s competitors and constituted, and now constitute, unfair
methods of competition in commerce and unfair and deceptive acts
and practices in commerce, in violation of Section 5(a) (1) of the
Federal Trade Commission Act. :

6. Although respondent does not come before the Commission with
“clean hands” so as to entitle it to demand relief in the nature of
equitable relief, it has made a showing that it may suffer irrepar-
able injury—iith consequent injury to competition—unless the order
to cease and desist proposed by Government counsel is stayed or
suspended. Such stay or suspension would be to the interest of the
public.

7. The public interest requires, however, that there be immediate
cessation of respondent’s deliberate, wholly artificial and flagrantly
deceptive inflation of price tickets, as described in Paragraphs 22 to
29 of the foregoing Findings of Fact.

ORDER

It is ordered, That respondent Gruen Industries, Inc., a corpora-
tion, trading as Gruen Watch Company or under any other name,
and its officers, and respondent’s representatives, agents and em-
ployees, directly or through any corporate or other device, in con-
nection with the offering for sale, sale and distribution of watches,
or any other merchandise, in commerce, as “commerce” is defined in
the Federal Trade Commission Act, do forthwith cease and desist
from: ’

1. The act or practice of preticketing merchandise at an in-
dicated retail price, or otherwise making representations to the
public, directly or indirectly, concerning retail prices, when
respondent knows, or has reason to know, that the indicated
retail price is fictitious and in excess of the price at which the
merchandise is sold, or is reasonably expected to be sold, at
retail in a substantial segment of the trade area where the rep-
resentation is made.
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2. Supplying to or placing in the hands of any distributor or
retailer any price tags or tickets, or other materials displayed
to the purchasing public, which contain retail prices, list prices,
suggested retail prices or suggested list prices, whether so desig-
nated or not, when respondent knows, or has reason to know,
that such price figures are fictitious and in excess of the price at,
which the merchandise is sold, or is reasonably expected to be
sold, at retail in a substantial segment of the trade area where
the representation is made.

3. Representing, directly or by implication, by means of pre-
ticketing, or in any other manner, that any amount is the usual
and regular price of merchandise when such amount is in excess
of the price at which said merchandise is usually and regularly
sold at retail in the trade area or areas where the representation
i1s made.

4. Furnishing or placing in the hands of others any means or
instrumentalities, or putting into operation any plan or device,
whereby others may mislead the public as to the usual and reg-
ular retail price of respondent’s products.

Provided, however, That the effective date of Paragraphs 3 and
4 of this order be, and it hereby is, suspended until further order of
the Commission; and

Provided further, That such suspension be, and it hereby is, con-
ditioned on the execution by respondent, within 20 days after serv-
ice on respondent of the initial decision herein, of assurances satis-
factory to the Commission that respondent is complying and will
comply with Paragraphs 1 and 2 of this order.?

OriNioN oF THE COMMISSION
 FEBRUARY 28, 1964

By Evyax, Commissioner.:

The complaint in this matter charges respondent, a leading manu-
facturer of watches, with having preticketed its merchandise with
fictitious retail prices, in violation of Section 5 of the Federal Trade
Commission Act. In its amended answer, respondent admitted that
it had engaged in the unlawful practice charged in the complaint.
Consequently, the trial before the hearing examiner was concerned
solely with the question of relief. In his initial decision, the exam-

23 This procedure is undoubtedly novel, but it is designed, in the light of § 4.19 of
the Rules of Practice, to give the Commission opportunity, if no petition for review is
filed, to determine, on the basis of respondent’s assurances, whether to permit the
initlal decision to become its decision on the expiration of the 30-day period after
service, or whether 1t is necessary or desirable to docket it for review.
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iner entered a cease and desist order containing four paragraphs.
Paragraphs 1 and 2 are intended to forbid the specific form of de-
ceptive pricing in which respondent was found to have engaged—
what the examiner described as “the wholly artificial and flagrantly
deceptive inflation of price tickets™ (initial decigion, p. 1214).
Paragraphs 8 and 4, on the other hand, are intended to forbid
the deceptive practice of a manufacturer’s advertising or dissem-
inating fictitious suggested retail prices. However, in a proviso to
paragraphs 3 and 4, the examiner ordered these provisions of the
order suspended, on the ground that immediate entry of a “broad”
order against respondent would be inequitable because its principal
competitors were not subject to such orders.

Complaint counsel have appealed from the initial decision, chal-
lenging the suspension proviso and also suggesting certain modifi-
cations in the language of the examiner’s order. Respondent has also
appealed, contending that paragraphs 1 and 2 of the examiner’s
order are too broad and that paragraphs 8 and 4 should be suspended
pending promulgation of a Trade Regulation Rule by the Commis-
sion (see Section 1.67 of the Commission’s Procedures and Rules of
Practice (August 1, 1963)) dealing with the general problem of
fictitious pricing in the watch industry.

As already noted, there is no issue as to respondent’s violation of
law. Concededly, respondent preticketed merchandise with retail
prices it knew to be grossly in excess of what the merchandise would
actually command in the retail market. These prices were not bona
fide estimations of retail value; they were not respondent’s cus-
tomary suggested retail prices for the merchandise in question. These
inflated prices were, rather, deliberate fabrications made at the de-
mand of certain retailer customers of respondent who were bent on
deceiving the buying public with the offer of nonexistent barg gains.

\Tothlno in the Commission’s newly revised Guides Against Decep—
tive Pl‘lCan (issued January 8, 1964) justifies respondent conduct.
On the contrary, the unhwfulness of such conduct is made explicit
in Guide IIT: “a manufacturer may not affix price tickets containing
inflated prices as an accommodation to particular retailers who in-
tend to use such prices as the basis for advertising fictitious price
reductions” (p. 5). However, while the revised Guides do not change
the law with respect to such conduect, they have a definite bearing
on the issue of relief—the only issue before the Commission.

As both the parties and the hearing examiner appear to recog-
nize, the fact that respondent has been found guilty of a particu-
larly flagrant form of an unlawful practice does not justify an or cler
limited to the particular flagrant acts; rather, it emphasizes the
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necessity for an order that will effectively prevent the recurrence
of the unlawful practice—here, the practice of a manufacturer’s ad-
vertising or disseminating fictitious suggested retail prices for his
merchandise. Guide III of the Commission’s newly revised Guides
Against Deceptive Pricing deal explicitly and at length with this
practice. Accordingly, we have drafted an order to cease and desist
in the language of Guide III.

Should respondent desire guidance with respect to the requive-
ments of this order, the provisions of Guide ITI should prove help-
ful. The Guides are designed to afford practical, concrete guidance
and assistance to the businessman as to the requirements of law, or,
in this case, to respondent as to the requirements of the cease and
desist order. If respondent in the future conforms in good faith to
the standards set forth in Guide ITI, it will be in compliance with
the Commission’s order. In addition, if Guide III does not answer
all of the specific questions that may arise as to respondent’s duties
under the order, the Commission’s procedures afford ample oppor-
tunity for obtaining definitive advice from the Commission as to
the application and interpretation of the order. Section 3.26(Db),
Procedures and Rules of Practice (August 1, 1963) ; see, e.g., Vanity
Fair Paper Aills, Ine. v. F.7'.0., 311 F. 2d 480, 488 (2d Cir. 1962).

Our modification of the cease and desist order contained in the
initial decision renders unnecessary an extended discussion of re-
spondent’s contention that the “broad” parts of the order should be
suspended pending promulgation of an industry-wide Trade Regu-
lation Rule. The unduly broad portions of the order contained in
the initial decision, which caused concern to the examiner and to
respondent, have been eliminated. With respect to the modified order
we are entering, what the Commission recently stated in rejecting
a similar contention made by another watch manufacturer is appo-
site:

The Commission does not believe that the public interest warrants a sus-
pension of the existing order pending completion of the Commission’s proceed-
ings against respondents’ competitors. However, the Commission has directed
that all outstanding cease and desist orders involving deceptive pricing shall
be interpreted. and thus pro tanto modified. so as to impose on respondents
subject to such orders no greater or different obligations than are stated in the
Commission’s newly-revised Guidesx Against Deceptive Pricing, issued on
January 8, 1964. Compliance with such orders, as thus modified. should not
impose on respondents any onerous or unreasonable burden. The Guides give
adequate recognition to the legitimate interests of the businessman and are
not punitive or inflexible. The fact that respondents are formally obliged to
comply with the order should not interfere with the effective marketing of
their products or place rezpondents at an unfair competitive disadvantage
vis-a-vis their competitors who. though not under formal order. are equally
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bound by the substantive requirements of the Federal Trade Commission Act,
as defined and particularized—in relation to fictitious pricing—by the recently
revised Guides. Clinton Watch Co., F.T.C. Docket 7434 (Order Denying Peti-
tion to Reopen Proceeding, issued February 17, 1964 [p. 1443 herein].

Commissioner MacIntyre did mnot concur, and Commissioner
Reilly did not participate for the reason that he did not hear oral
argument.

Finar OrpEr

Upon consideration of the cross-appeals of the parties from the
initial decision of the hearing examiner, and for the reasons stated
in the accompanying opinion,

1t is ordered, That the initial decision be, and it hereby is, adopted
by the Commission to the extent consistent with the accompanying
opinion, and rejected to the extent inconsistent therewith,

1t is further ordered, That respondent, Gruen Industries, Inc., a
corporation doing business under the name of Gruen Watch Com-
pany or under any other name, and its officers, representatives, agents,
employees, successors and assigns, directly or through any corporate

r other device, in connection with the offering for sale, sale and
distribution of watches, or any other merchandise, in commerce, do
forthwith cease and desist from:

(1) Advertising, disseminating or distributing any list, pre-
ticketed or suggested retail price that is not established in good
faith as an honest estimate of the actual retail price or that ap-
preciably exceeds the highest price at which substantial sales are
made in respondent’s trade area;

(2) Furnishing any distributor, dealer or retailer with any
means whereby to deceive the purchasing public in the manner
forbidden by subparagraph (1) of this order.

1t s further ordered, That respondent shall file with the Commis-
sion, within sixty (60) days of receipt of this order, a written report
setting forth in detail the manner and form of its compliance with
the order.

Commissioner MacIntyre not concurring for the reason he helieves
the Commission in this case did not adequately and properly consider
the petition of the respondent with reference to the institution of a
trade regulation rule proceeding, which proceeding prospectively
would have provided greater precision in guide lines and equitable
treatment to business and protection for the consuming public than
anything now provided in recent actions by the Commission. Com-
missioner Reilly not participating for the reason that he did not hear
oral argument.
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Ix THE MATTER OF
VIRGINIA DARE STORES CORPORATION

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 8476. Complaint, Apr. 2, 1962—Decision, Feb. 28, 1964

Order requiring the corporate operator of numerous department stores using
“Atlantic Mills” as part of their trade name and selling to the general
public clothing and other merchandise purchased from manufacturers, to
cease misrepresenting that it is a manufacturer and to cease using the word
“Mills™ or other word of similar meaning as part of its trade name.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission, and
by virtue of the authority vested in it by said Act, the Federal Trade
Commission, having reason to believe that Virginia Dare Stores
Corporation, a corporation, hereinafter referred to as respondent,
has violated the provisions of said Act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint stating its charges
in that respect as follows:

ParacrarH 1. Respondent Virginia Dare Stores Corporation is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Delaware, with its principal of-
fice and place of business located at 111 8th Avenue, New York,
New York.

Par. 2. Respondent is now, and for several years last past has
been, engaged in the operation, in various states of the United States,
of numerous department stores using “Atlantic Mills” as part of
their name. -

Said stores are operated through subsidiary corporations wholly
owned and controlled by respondent. Through the aforesaid stores
respondent sells clothing and other merchandise to the purchasing
public. ‘

Respondent causes and has caused merchandise, which it pur-
chases from manufacturers, to be shipped to its several stores for
resale to the purchasing public. In many instances shipments are
made to respondent’s stores in states other than the state in which
said shipments have originated. Respondent has maintained, and
now maintains a substantial course of trade in said merchandise in
commerce, as “commerce” is defined in the Federal Trade Commis-
sion Act.
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Par. 8. In the course and conduct of its business, as aforesaid, and
for the purpose of inducing the purchase of its merchandise which
had been shipped and received in commerce, as “commerce” is de-
fined in the Federal Trade Commission Act, respondent has used
the name “Atlantic Mills” in advertisements of its merchandise in
newspapers having general circulation in various states of the United
States, and in radio and television broadcasts having sufficient power
to carry across state lines.

Par. 4. Through the use of the word “Mills” as part of the
respondent’s tmde name, respondent represents that it owns or oper-
ates a mill or factory in which the clothing and other merchandise
sold by it are manufactured.

Par. 5. Said representation is false, misleading and deceptive. In
truth and in fact, respondent does not own or operate the mill or
factory in which the clothing and other merchandise sold by it are
manufactured, but buys from manufacturers for resale to the pur-
chasing public.

Par. 6. There is a preference on the part of many members of the
purchasing public to buy merchandise, including clothing, direct
from factories or mills, believing that by so doing lower prices and
other advantages thereby accrue to them.

Par. 7. In the conduct of its business, at all times mentioned
herein, respondent has been in substantial competition, in commerce,
with corporations, firms and individuals in the sale of clothing and
other merchandise of the same general kind and nature as that sold
by respondent.

Par. 8. The use by respondent of the aforesaid false, misleading
and deceptive statements, representations, and practices has had,
and now has, the capacity and tendency to mislead members of the
purchasing public into the erroneous and mistaken belief that said
statements and representations were, and are, true and into the pur-
chase of substantial quantities of respondent’s products by reason
of said erroneous and mistaken belief.

Par. 9. The aforesaid acts and practices of respondent, as herein
alleged, were, and are, all to the prejudice and injury of the public
and of respondent s competltors and constituted, and now constitute,
unfair methods of competition in commerce and unffur and deceptive
acts and practices in commerce in violation of Section 5(a) (1) of
the Federal Trade Commission Act.

Ar. Charles W. 0'Connell supporting the complaint.

Ar. Sigmund Timburg, Washington, D.C., Mr. Elliott A. Wysor
and Mr. Harry Schneider, Jaffin, Schnezder Kimmell & Galpeer,
New York, N.Y., for respondent.
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FEBRUARY 15, 1963

Virginia Dare Stores Corporation, hereinafter called respondent,
is charged with false, misleading and deceptive representations by
using the word “Mills” as part of the trade name of department
stores which it operates in various cities in the eastern one-half of
the United States, allegedly in violation of the provisions of Section
5 of the Federal Trade Commission Act.

The complaint issued April 2, 1962, alleges inter alia, that, through
use of the word “Mills” as part of the name of the department stores
which it operates, respondent represents that it owns or operates a
mill or factory in which the clothing and other merchandise sold
by it are manufactured; that said representations are false, because
respondent does not own or operate a mill or factory in which the
clothing and other merchandise sold by it are manufactured but
buys from manufacturers for resale to the purchasing public. There
was also an allegation that many members of the purchasing public
prefer to buy merchandise, including clothing, direct from factories
or mills, believing that by so doing, lower prices and other advan-
tages thereby accrue to them. Respondent answered and denied that
it is engaged in “commerce” and denied the charging paragraphs of
the complaint.

Prior to the hearing, counsel supporting the complaint filed a
motion requesting that the hearing examiner take official notice of
the validity of the following statements:

1. “That the use of the word ‘mills’ in a corporate or trade name
constitutes a representaticn that the user owns and operates mills
or factories in which products sold by it are manufactured.

2. “That a preference exists on the part of many purchasers to buy
directly from mills or factories believing that by so doing lower
prices and other advantages thereby accrue to them.”

The above motion for the taking of official notice was denied by
the hearing examiner. Application by Commission counsel for per-
mission to file an interlocutory appeal from this order of the hearing
examiner was denied by the Commission. ‘

A hearing was thereafter held in New York, New York, at which
time oral testimony and documentary evidence were offered in sup-
port of and in opposition to the allegations of the complaint. There-
after, proposed findings of fact, conclusions of law and order were
filed by respective counsel. These have been considered. All proposed
findings of fact and conclusions of law not found or concluded herein
are denied. Accordingly, upon the basis of the entire record herein,
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the hearing examiner makes the following findings of fact and con-
clusions of law, and issues the following order:

FINDINGS OF FACT

1. Respondent Virginia Dare Stores Corporation is a corporation
organized under the laws of the State of Delaware. Its principal
oftice and place of business is located at 111 Eighth Avenue, New
York, New York.

2. Respondent operates two different types of retail stores. One
type, womens’ apparel shops, in downtown locations, are not involved
in this proceeding, and no further findings will be made in respect
thereto. The stores which are involved in this proceeding are approx-
imately 84 low mark-up, self-service junior or discount department
stores operated by respondent through wholly-owned subsidiaries
for each store under the name “Atlantic Mills Thrift Center Store.”
The Atlantic Mills Thrift Center Stores sell clothing and other mer-
chandise and are located in various cities of the United States east
of an imaginary line drawn from Minneapolis to Texas.

3. There is no- claim by Commission counsel that respondent or
either of its Atlantic 3Milis Thrift Center Stores has made any aflirm-
ative statement or representation that respondent is a manufacturer
or manufactures any of the products advertised for sale in the Atlan-
tie Mills Thrift Center Stoves. Counsel relies solely on respondent’s
use of the word “JMills” in the trade name and advertising of its
34 Atlantic Mills Thrift Center Stores and the alleged inference
from respondent’s use of the word “Mills” that respondent manu-
factures the clothing and other merchandise sold by it in its Atlan-
tic Mills Thrift Center Stores.

4. Respondent opened its first self-service, or so-called “Thrift”
department store in New Bedford, Massachusetts, in 1955. This store
was opened in a vacant building on the outskirts of New Bedford,
out of the downtown, higher-rent district. The building is located
at the base of the bridge leading to Fairhaven, Massachusetts. It
vas a familiar landmark in the area, known as Fairhaven Milis. For
this reason, respondent chose the name “Fairhaven Mills Bargain
Center” for this first store.

5. A second store was also opened in 1955, in Providence, Rhode
Island, in a large building formerly occupied by the Atlantic Mills
Division of A. D. Julliard Company. This was a well-known build-
ing in Providence, and respondent called this store “Atlantic Mills
Thrift Center.” In the spring of 1956, a third store was opened in
Trenton, New Jersey, in a building formerly occupied by the Sim-
onize Corporation, This corporation was still active in business, and

224-069—70——78
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its name could not be used for the store. Respondent settled on the
name “Atlantic Mills Thrift Center” for this third store. Later,
respondent decided to reduce costs by syndicating its advertising,
and, in so doing; changed the name of each store to “Atlantic Mills
Thrift Center Store.” Since the opening of this third store, 34 addi-
tional stores have been opened, each under the name Atlantic Mills
Thrift Center Store.

6. The buildings in which Atlantic Mills Thrift Center Stores are
located are generally of one floor, approximately 70,000 square feet
of floor space, with ample parking area in front of the building.
Some of the buildings are of old construction and, where not avail-
able, a new building has been built to respondent’s specifications. The
principal consideration respondent uses in selecting the location of
a store is ample floor and parking space, away from the downtown,
higher-rent district. A picture showing the front of a store and
the name “Atlantic Mills Thrift Center” across the front of the
building is shown in CX 18.

7. Each Atlantic Mills Thrift Center Store has approximately 21
major departments, divided into 75 sub-departments. Of the 21 ma-
jor departments, 8 are company-owned and 13 are leased depart-
ments.! RX 2A-G, 8A-L, 4A-F and 5A-G show the interior of four
Atlantic Mills Thrift Center Stores, one in Chicago, Illinois, one in
New Bedford, Massachusetts, and two stores in the Detroit, Mich-
igan, area. These photographs are representative of the interior of
the stores and illustrate some of the types and wide varieties of mer-
chandise displayed for sale in the stores. There are more than 30,000
different products sold in the Atlantic Mills Thrift Center Stores,
purchased from approximately 7,500 different suppliers. Only a
small percentage of the items displayed, offered for sale and sold in
the Atlantic Mills Thrift Center Stores are produced in mills. Suits,
dresses and coats are hung and displayed on racks. Other merchan-
dise is displayed on tables and open counters, convenient for inspec-
tion and examination by customers. There are no clerks nor sales
people. The customer is provided with a metal basket built on wheels,
similar to those used in modern supermarkets, which the customer
pushes through the aisles of the store, placing in the basket mer-
chandise selected by him for purchase. After completing his selec-
tion of merchandise, the customer pushes the basket to one of several
check-out counters, where a cashier totals the price of each item of
merchandise in the shopper’s basket and collects the aggregate
amount due from the customer.

1A leased department is one owned and operated by third partles.



VIRGINIA DARE STORES CORPORATION 1225
1220 Initial Decision

8. The respondent is not a manufacturer. It is solely a retailer.
The respondent maintains a buying office in New York. All of the
merchandise sold in the Atlantic Mills Thrift Center Stores is pur-
chased through this buying office. Respondent also maintains a ware-
house in New York in which merchandise purchased from manu-
facturers and other sources is stored and ticketed prior to shipment
and distribution to the 84 Atlantic Mills Thrift Center Stores. In
excess of $35,000,000 in merchandise at cost was shipped from re-
spondent’s New York warehouse to its stores during the year ended
July 31, 1962. The respondent, through its owned and operated
departments in Atlantic Mills Thrift Center Stores, did a volume of
approximately $55,000,000 during the year ended July 81, 1962. Thus,
respondent maintains a substantial course of trade in merchandise
in commerce, as “commerce” is defined in the Federal Trade Com-
mission Act.

9. The advertising expenditures for respondent during the fiscal
year ending July 31, 1961, was $716,000. For 1962, the advertising
expenditures reached approximately $1,000,000. More than 90 per-
cent of respondent’s expenditures for advertising is in the form of
newspaper advertisements, with less than 10 percent spent for radio.
The stores carry more than 700 nationally advertised brand prod-
ucts. All advertising for the Atlantic Mills Thrift Center Stores is
handled by the Goldsmith-Tregar Company, an advertising agency,
with headquarters in Providence, Rhode Island. All advertising is
approved by respondent’s New York office. The advertising includes
merchandise sold in the company owned and operated departments
as well as the leased departments.

10. The owned and operated departments of Atlantic Mills Thrift
Center Stores sell womens’ apparel, mens’, boys’ and girls’ wear, and
domestics, which includes curtains and draperies. They also sell
records, candy, and a limited range of food items. Recently, the
luncheonette and snack bar has become company owned and oper-
ated. The leased depal tments sell millinery, shoes, housewares, hard-
ware, toys, health and beauty aids, and costume jewelry.

11. There is no difference in the appearance of the leased depart-
ments from the company owned and operated departments. A cus-
tomer in an Atlantic Mills Thrift Center Store has no means of dis-
tinguishing between a store owned and a leased department. The
method of display of the merchandise in the store is the same and
the advertising of the merchandise is the same for both the company
owned and leased departments.

12. In the conduct of its business and to induce the purchase of
merchandise in its Atlantic Mills Thrift Center Stores, respondent
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has placed various advertisements in newspapers and on radio broad-
casting stations, advertising merchandise for sale in its various
Atlantic Mills Thrift Center Stores. Some of these advertisements
form the basis of the complaint in this proceeding. The advertise-
ments relied upon by counsel supporting the complaint to establish
the allegations in the complaint emphasize the words “Atlantic
Mills.” As examples, spot announcements on radio station WRIT,
in Milwaukee, Wisconsin, advertising respondent’s Atlantic Mills
Thrift Center Store in Milwaukee, broadcast on Thursday and Fri-
day, July 16 and 17, 1960, (CX 16A), were as follows:

Another big Atlantic Mills scoop! Today * * *

For Father’'s Day * * * The greatest collection

of sport shirts you've ever seen * * * Price?

1.3+4! You heard me right! 1.34 for handsome

sport shirts * * * pow from Atlantic Mills!

Father’s Day flash! Right now! Today! Atlantic

Mills has the greatest collection of fine sport

shirts ever at 1.84! That’s right * * * 1.34 You

can afford to give more * * * only with Atlantic Mills!
Spot announcements broadeast on the same station, June 30 and
July 1, 1960 (CX 16B), were as follovws:

Extra-—Savings flash from Atlantic Mills! Today!

a galaxy of gorgeous summer dresses at 2.88! Cocl,
all ocecasion, go-everyiwhere dresses in junior,

misses, and half-sizes! All wanted fashions and
fabries ®* * * 288 * * * Only from Atlantic Mills!
Snecial Pre-Fourth value riot from Atlantic Mills!
gorgeous cool summer dresses to take you everywhere
in high style * * * 2.88! 2.88 for sun dresses,

shirt waists. 2-piece models * * * AJl wanted
fashions and fabries * * * Only from Atlantic Mills!

.18, Some examples of respondent’s newspaper advertisements
offered in evidence by Commission counsel to support the allegation
in the complaint that respondent, through the use of the word
“Mills™ as part of its trade name, represented that it owns or operates
a mill or factory in which the clothing or other merchandise sold by
it are manufactured, are CX 1, 2, and 3. CX 1 is a newspaper adver-
tisement which appeared in The Commercial Appeal, Memphis,
Tennessee, on Wednesday, December 16, 1959. In the advertisement
on this page of the newspaper, the trade name of respondent’s stores
involved in this proceeding, namely, Atlantic Mills Thrift Center
Store. is not mentioned. Across the top of the advertisement, in large
block letters approximately 214 inches high, are the words “sTraNTIC
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mires.” Underneath are pictures of various articles of merchandise
advertised for sale, with the prices shown for each item. Some of
the merchandise advertised were ladies’ reversible car coats, loung-
ing pajamas, brocade slippers, girls’ dresses, comforters, blankets,
infants’ booties, toys, metal Christmas trees and spike lights.

CX 2 is an advertisement which appeared on another page of the
same newspaper. In this advertisement, unlike CX 1, no name ap-
pears across the top of the advertisement. In CX 2, the name
ATLANTIC MILLS appears in the lower left-hand corner of the adver-
tisement, in letters approximately 84 inch high. Underneath the
words ATLANTIC MILLS, in small letters, are the words “America’s
Largest Self-Service Thrift Department Stores, 2500 Lamar Avenue,
2 Blocks East of Airways, Memphis.” In this advertisement, pictures
of various items of merchandise are also shown, with the price for
cach item, including ladies’ sweaters, mens’ sport shirt and tie sets,
mens’ sweaters, ladies’ gloves, boys’ sport shirts, mens’ leather slip-
pers, Remington Electric Shavers and window candelabras.

CX 3 is an advertisement which appeared on Wednesday, Novem-
ber 2, 1960, in the Trenton Evening Times, Trenton, New Jersey.
Across the top of the advertisement are the words, “America’s
Largest Self-Service Thrift Department Stores,” and underneath,
are pictures of the articles of merchandise advertised for sale, among
them being a lady’s housecoat, lady’s skirt, girl’s 2-piece slack set,
lady’s winter coat, slippers and socks for men, ladies, boys, misses
and children, infants’ blankets, and a walking doll. At the bottom
of the page, underneath the pictures of the articles advertised, are
these words in large letters: “arLantic arrs.” Underneath, in
smaller letters: “325 Jersey Street, Off 504 Lalor Street, Trenton,
America’s Largest Self-Service Thrift Department Stores.”

14. At the hearing, Commission counsel offered the testimony of
seven witnesses together with eight newspaper advertisements and
the seripts of spot announcements broadeast on radio station WRIT
n Milwaukee, Wisconsin, advertising merchandise offered for sale in
Atlantic Mills Thrift Center Stores, to support the allegations of the
complaint. One of the witnesses, Mr. Harold Gottfried, is a vice
president, secretary and director of respondent. Another witness was
Mr. Leonard Lev, attorney-examiner, in the New York office of the
Feceral Trade Commission, who testified concerning his visit to
respondent’s Atlantic Mills Thrift Center Store, in Trenton, New
Jersey, on July 27, 1962, subsequent to the issuance of the complaint
in this proceeding. The other five witnesses were so-called consumer
or public witnesses. ' '
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15. The testimony given by Mr. Lev will not be discussed in detail.
Mr. Lev described the building, location, and general appearance of
both the exterior and interior or respondent’s Atlantic Mills Thrift
Center Store in Trenton, New Jersey, and testified that he examined
some of the merchandise in the store, including mens’ clothing; that
some of the mens’ shirts bore various labels, such as “Atlantic Mills”
and “Made Expressly for Atlantic Mills”; and that some of the
shirts bore no labels at all. Mr. Lev purchased two mens’ athletic
shirts which were contained in a transparent plastic bag, bearing the
label “Atlantic Mills” (these two athletic shirts were received in evi-
dence at the hearing as CX 19). Some of the towels on display in
the store bore the label “Atlantic Mills, Tarleton Quality.” On cross
examination, Mr. Lev testified that, from his limited inspection of
the store and the number of articles of merchandise displayed for
sale, it did not appear to Lev that the Atlantic Mills Thrift Center
Store manufactured the bulk of the items displayed for sale.

16. The five consumer or public witnesses testified concerning their
respective impression from examining and reading three of respond-
ent’s newspaper advertisements, CX 1, 2, and 3, (described in para-
graph 13 hereof) exhibited to them by counsel supporting the com-
plaint, and their preference in purchasing from a manufacturer
rather than from a retailer. Neither of the consumer witnesses had
ever visited or shopped in an Atlantic Mills Thrift Center Store and
their knowledge concerning Atlantic Mills Thrift Center Stores was
limited to their examination and reading of the “Atlantic Mills”
newspaper advertisements exhibited to them by counsel supporting
the complaint (CX 1, 2, and 3). The aggregate of the testimony of
four of these witnesses is to the effect that the advertisements ex-
hibited to them by counsel indicated to them that “Atlantic Mills”
sells clothing, that the word “Mills” indicates that “Atlantic Mills”
manufactures the clothing, and that the witnesses prefer to purchase
from a manufacturer. One of the witnesses, a publicist, testified that,
in looking at the advertisements, he could not say who the manu-
facturer was, “it never entered my mind actually as to who the manu-
facturer of these produects is.”

17. Of the five witnesses who testified that they prefer to buy mer-
chandise direct from the manufacturer rather than from a retail
store, only one of these witnesses had ever actually made a purchase
direct from a manufacturer, and this purchase was under special
circumstances. The witness testified that she purchased a dress from
a manufacturer who did not ordinarily sell to the general public.
However, the witness had a friend who was an employee of the
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manufacturer and, through the intercession of this employee-friend,
the witness was able to purchase a dress or dresses direct from the
manufacturer. Several of the other witnesses testified that they had
purchased merchandise direct from manufacturers through “factory
outlets.” These witnesses did not actually know that these socalled
“factory outlets” were owned and operated by the manufacturer.
This was pure speculation and supposition on the part of these wit-
nesses. With respect to this testimony, that there is a preference on
the part of the public to purchase direct from the manufacturer
rather than from a retail store, it must first be shown that the public
is able to purchase direct from manufacturers. A preponderance of
the reliable and probative testimony is to the effect that the general
public is not able to purchase merchandise direct from manufactur-
ers. Accordingly, a preponderance of the evidence does not establish
the allegation in the complaint that many members of the purchasing
public prefer to buy merchandise direct from the manufacturer.

18. The newspaper advertisements CX 1, 2, and 3, as well as the
radio spot announcements CX 16A & B, and the label “Atlantic
Mills” on CX 19, are misleading and deceptive on their face. The
words “aTraNTIC MILLs” are shown in large, heavy type, either at the
top or bottom of the newspaper advertisements and emphasized in
the radio spot announcements. It will be noted that in neither of
these advertisements is respondent’s trade name Atlantic Mills Thrift
Center Store, as such, even mentioned—only the name ATLANTIC
airs. Therefore, it is reasonable to conclude that some members
of the purchasing public, in reading or hearing these advertisements,
especially CX 1 and CX 16A & B, might believe that arvaxTIC
MILLs was a manufacturer of at least some of the items shown in
the advertisement or broadcast in the spot announcement and patron-
ize the store for this very reason. Of course, after arriving at the
store and seeing the name “Atlantic Mills Thrift Center” in large
letters on the outside front of the store building and the wide variety
and types of merchandise displayed for sale within the store, some
of it nationally advertised trade-marked merchandise, a reasonably
prudent person would likely conclude that the Atlantic Mills Thrift
Center Store was not the manufacturer of any of the merchandise
advertised and offered for sale. Nevertheless, if the customer was
attracted to the store by reason of the newspaper advertisement or
radio spot announcement which caused him to mistakenly believe that
ATLANTIC MILLS was a manufacturer of some of the merchandise ad-
vertised, respondent would be guilty of violating Section 5 of the
Act. The Commission has held that, where the initial impression
created by an advertisement is deceptive, Section 5 of the Aect is
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violated even though the true facts are made known to the buyer
before he enters into the contract of purchase. Ewposition Press Inc.,
et al., v. F.I.C., Docket No. 7489, 295 F. 2d 869; Carter Products
Ine., v. F.7.C., 186 F. 2d 821.

19. The findings made herein with respect to CX 1,2 and 3, 16A &
B do not apply to all of respondent’s advertising. In its own behalf,
respondent offered a great number of its newspaper advertisements
in evidence, including RX 9A through 9A-108, inclusive. These ad-
vertisements, unlike those offered by counsel supporting the com-
plaint, state that Atlantic Mills Thrift Center Store is the advertiser.
In none of the advertisements, RX 9A-9A-108, are the words
ATLANTIC MILLS used alone, without using respondent’s full trade
name, Atlantic Mills Thrift Center Store. In fact, the evidence seems
to indicate that respondent has not used newspaper nor radio ad-
vertising listing only the words ATLANTIC MILLS since more than two
years ago. Most of the newspaper advertisements which respondent
has used during recent years show respondent’s full trade name, At-
lantic Mills Thrift Center Store, as the advertiser. Furthermore,
most of the advertisements indicate that Atlantic Mills Thrift Center

‘Stores are retailers and emphasize the wide variety and types of

merchandise available by reason of respondent’s large number of
buyers who make their selections from various manufacturers. Some
of respondent’s advertisements (RX 9A~41) affirmatively state,
among other things, that the Atlantic Mills Thrift Center Stores
are “Retailers Only, not manufacturers, so our buyers have the choice
of all the leading brands made, assuring you of the most fabulous
selections possible in fashions, household and outdoor living needs.”
(Contained in an advertisement in the Oklahoma City Times of
April 19, 1961.) However, the circumstance that some of respondent’s
advertising may not be misleading or deceptive does not excuse re-
spondent from violating the provisions of Section 5 of the Federal
Trade Commission Act.

20. Accordingly, it is found that respondent’s use of the aforesaid
false, misleading and deceptive statements in said newspaper adver-
tisements has had, and now has the capacity and tendency to mislead
members of the purchasing public into the erroneous and mistaken
belief that said statements and representations were true and into
the purchase of substantial quantities of respondent’s products by
reason of said erroneous and mistaken belief.

21. In the conduct of its business, at all times mentioned herein,
respondent has been in substantial competition, in commerce, with
corporations, firms and individuals in the sale of clothing and other
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merchandise of the same general kind and nature as that sold by re-
spondent.
CONCLUSIONS

1. Respondent’s acts and practices, as found herein, are to the
prejudice and injury of the public and of respondent’s competitors
and constitute unfair methods of competition in commerce and un-
fair and deceptive acts and practices in commerce in violation of
Section 5(a) (1) of the Federal Trade Commission Act.

2. The order proposed by counsel supporting the complaint would
have the effect to excise the word “Mills” from respondent’s trade
name. In the opinion of this hearing examiner, the record does not
support such harsh a remedy. Over the years, respondent has ex-
pended a considerable sum of money in advertising. Its trade name
1s & valuable business asset. Excision is not warranted if there is some
other means by which the deceptive implications of the word “Mills”
can be removed. As this hearing examiner interprets Commission
counsel’s contention, it is respondent’s use of only the words “Atlan-
tic Mills” in its advertising, as distinguished from its full trade
- name Atlantic Mills Thrift Center Stores, which is false and decep-
tive. Respondent’s use of its complete trade name Atlantic Mills
Thrift Center Stores in its advertising is not, in  itself, misleading
or deceptive. The likelihood of deception from use of only the words
“Atlantic Mills” in its advertising would be eliminated if persons
reading or hearing the advertisements and dealing with respondent
ab its stores are adequately informed of the true nature of the busi-
ness operations of the stores. This can be accomplished through the use
of a concise statement on advertising, including radio broadcasts and
television telecasts, to the effect that “Atlantic Mills” is not a mann-
facturer or mill, but is a retail store. The Zafayette Brass Manufac-
turing Company, et al., Docket No. 6671 [57 F.T.C. 704].

ORDER

1t is ordered, That respondent Virginia Dare Stores Corporation,
a corporation, and its officers, and respondent’s representatives, a-
gents and employees, directly or through any corporate or other de-
vice, in connection with the offering for sale, sale or distribution of
clothing or any other merchandise in commerce, as “commerce” is
defined in the Federal Trade Commission Act. do forthwith cease
and desist from directly or indirectly, using only the words “Atlan-
tic Mills” or “Mills” or any other words of similar import or mean-



1232 FEDERAL TRADE COMMISSION DECISIONS
Opinion 64 F.T.C.

ing in its advertising, as distinguished from respondent’s full trade
name Atlantic Mills Thrift Center Stores, unless in immediate con-
nection and conjunction with each such name or names a clear and
conspicious disclosure is made that “Atlantic Mills” or “Mills” is a
retail store and not a factory or mill where any clothing or other
merchandise is manufactured.

OrixtoN or THE CodarissioN
FEBRUARY 28, 196+
By Axpersox, Cominissioner:

The respondent herein, Virginia Dare Stores Corporation, was
charged with violations of Section 5(a) (1) of the Federal Trade
Commission Act.? Virginia Dare, a Delaware corporation with its
principal offices in New York City, operates thirty-four low markup,
self-service discount stores throughout the eastern, midwestern, and
southern portions of the United States. Each of these stores is a
wholly owned subsidiary of Virginia Dare and all but one operate
under the trade name “Atlantic Mills Thrift Center Stores.” The re-
spondent is solely a retailer and has never owned or operated a mill
or manufacturing plant. The complaint charged that the use of the
term “Mills” in the trade name and advertisements of the discount
stores was a representation that respondent owned or operated a mill
in which at least some of the merchandise offered for sale in the
stores was produced. The complaint further alleged that many mem-
bers of the consuming public prefer to purchase directly from a
manufacturer in the belief that by so doing, they receive lower pric-
es and other advantages and that the above representation is decep-
tive and has the capacity and tendency to induce the purchase of
substantial quantities of respondent’s merchandise.

The matter is presently before the Commission on cross-appeals.
The hearing examiner found that the use in newspaper advertise-
ments of the abbreviated title, “Atlantic Mills,” as distinguished
from the complete trade name, “Atlantic Mills Thrift Center Stores,”
was misleading and deceptive. Accordingly, he issued an order re-
quiring respondent to cease using only the words “Atlantic Mills” or
“Mills” in its advertising, as distinguished from the full trade name,
unless in immediate conjunction with such usage there was conspi-
cuous disclosure that the store is a retail store and not a factory or
mill. The examiner found no preference on the part of members of

166 Stat. 631 (1952), 15 U.S.C. 45(a) (1) (1958).
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the purchasing public to buy directly from a manufacturer, and, cor-
respondingly, no deception on the part of respondent in the use of
“Mills” when used as a part of the complete trade name. Respondent
now asserts, inter alia, that the failure of the examiner to find such
a preference and the absence of proof of actual deception require
dismissal of the complaint. Counsel supporting the complaint con-
tends that there was sufficient evidence for a finding of the alleged
preference and that an order should issue excising the term “Mills”
from respondent’s trade name.

We first consider whether the evidence establishes that many mem-
bers of the consuming public prefer to purchase directly from a
manufacturer. 2 Complaint counsel’s evidence on this point consisted
of five consumer or public witnesses from the New York metropoli-
tan area, an area in which respondent operated no store at the time
of the hearing.® These witnesses were unfamiliar with respondent’s
advertising and organization, and none had shopped in an Atlantic
Mills Thrift Center. There is no indication of bias on their part. Four
of the witnesses testified that they preferred to purchase goods directly
from a manufacturer where possible. Unanimously they gave as their
reason the belief that they would be able to obtain merchandise at
lower prices than would be available to them in retail outlets.

In an effort to rebut this testimony, respondent called an associate
professor of merchandising from the School of Retailing at New
York University. This witness stated that the practice of buying
direct from the manufacturer was so small that it was not reported
by the Department of Commerce and that it was generally confined
to friends and relatives of employees of manufacturers. He further
testified that it was his observation that the public prefers to pur-
chase from a retailer instead of from a manufacturer, because the
retailer is more conveniently located than a manufacturer, will grant
refunds and exchanges, has a wider selection, and markets seasonal
merchandise in season.

3The preference is significant from the standpoint of determining the degree of public
interest. Federal Trade Commission v. Royal Milling Co., 288 U.S. 212 (1933). In
determining whether a proposed proceeding will be in the public interest, the Com-

mission exercises a broad discretion. Federal Trade Commission v. Klesner, 280 U.S.
19 (1929).

3 Counsel supporting the complaint had moved prior to the hearing that the examiner
take offictal notice of the facts “[t]hat a preference exists on the part of many pur-
chasers to buy directly from mills or factories believing that by so dolng lower prlces
and other advantages thereby accrue to them,” and that respondent, by the use of
“Mllls” as part of its trade name, represents that it owns or operates a mill or factory
in which the clothing and merchandise sold by it are manufactured. The examiner
declined to take official notice of these facts; a subsequent interlocutory appeal to the
Commission from this ruling was denied.
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Contrary to the decision of the examiner, it is our ¢onclusion that
the absence of an opportunity to purchase directly from a manufac-
turer is not grounds for concluding that no preference to so purchase
exists. Merely because members of the consuming public are in most
cases unable to purchase directly from a manufacturer does not
mean that they have no such desire or preference when the oppor-
tunity is available. Moreover, after sifting all of the testimony on
preference, it appears to us that where the prime consideration in the
consumer’s mind is price, he would prefer to purchase from a manu-
facturer. However, where he is concerned with wider selections, bet-
ter service, or convenience of access, he will purchase where these
considerations are available, irrespective of whether the seller hap-
pens to be a manufacturer or retailer. The statement by respondent’s
expert that consumers prefer to purchase from retailers for specific
reasons may thus be reconciled with the testimony of the consumer
witnesses that they prefer to purchase from manufacturers in the
expectation of receiving lower prices. Such a conclusion is supported
by the concession of respondent’s expert on cross-examination that
if a manufacturer could offer the same selections and services as a
retailer, consumers would purchase from the manufacturer. It is
therefore our holding that the evidence is sufficient to establish a
preference on the part of many members of the purchasing public
to buy directly from a manufacturer. The examiner’s finding to the
contrary is not adopted.

The evidence in this case also establishes that respondent empha-
sized the abbreviated trade name “Atlantic Mills” in its newspaper
and radio advertisements. On some occasions, the abbreviated trade
name was used without further explanation or qualification. On other
occasions, there appeared elsewhere in the advertisement the words
“America’s Largest Self-Service Thrift Department Store.” On a
few occasions, respondent specifically disclaimed a manufacturing
status by the words “Retailers only, not manufacturers, so our buyers
have the choice of all the leading brands made, assuring you of the
most fabulous selections possible in fashions, household and outdoor
living needs.” On all occasions, however, “Atlantic Mills” appeared
in large, bold-faced type, while the words of qualification or expla-
nation appeared in thinner, smaller type. One of the consumer wit-
nesses stated that the word “Mills” in respondent’s newspaper adver-
tisements “Jooks at you, stares at you.”

On numerous occasions, respondent referred to its price as “our
usual mill price” when making a comparison with the “usual retail
price.” Those products so advertised were for the most part textile
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products. In the same advertisements, other products were offered
for sale at an “anniversary price.” Near the top of these advertise-
ments appeared the phrase, “These unbelievable prices made possible
by the cooperation of the manufacturers who supply us regularly.”
The words “Atlantic Mills” appeared in large letters, followed in
smaller letters by the words “Shopping Center,” “Shoppers World,”
or “America’s Self-Service Thrift Department Stores.” Since some
of the products in these advertisements were preceded by “our usual
mill price” while others were preceded by “anniversary price,” the
qualifying words cannot be interpreted as an adequate disclaimer
of a manufacturing status.

The initial misrepresentation created by respondent’s use of “Mills”
in its advertising,and trade name was not necessarily dispelled when
the prospective customer arrived at the store and observed the vast
array and multiplicity of products offered for sale.* Various articles,
such as blankets, towels, lingerie, diapers, and men’s underwear and
sox, were labeled “Atlantic Mills.” Other products bore no labels at
all. Thus, although respondent carried many nationally branded
items which it obviously did not manufacture, the customer who
arrived at the store with the impression that respondent manufac-
tured some of the goods offered for sale might retain that impression.
In addition, even though the more sophisticated might recognize the
true nature of respondent’s operations, there is a substantial possi-
bility that the less wary and less observant would not achieve the
same degree of awareness and thus would need protection. Standard.
Mills, supray; Charles of the Ritz Dist. Corp. v. Federal Trade Com-
mission, 143 F. 2d 676 (2d Cir. 1944).

We conclude, therefore, that respondent, through the use of the word
“Mills” as part of its trade name, in its newspaper and radio adver-
tising, and on some of its labels, represents to the public in an affir-
mative manner that it owns and operates a mill or factory in which
at least some of the clothing and other merchandise sold by it are
manufactured. Federal Trade Commission v. Mid West Mills, Inc.,
90 F. 2d 723 (Tth Cir. 1937); Bear Mill Mfg. Co., Inc. v. Federal
Trade Commission, 98 F. 2d 67 (2d Cir. 1938) ; Herzfeld, et al. v.
Federal Trade Commission, 140 F. 2d 207 (2d Cir. 1944) ; RBudin &
Roth, et al., 58 F.T.C. 207 (1956) ; Standard Mills, et al., Docket No.

+The examiner concluded that the initial misrepresentation ecreated by respondent’s
use of its abbreviated trade name in its advertising was clarified by a visit to ome of
respondent’s stores. He nevertheless found a violatlon of the Federal Trade Commission
Act as a result of the initial misrepresentation. Exposition Press, Inc., et al. v. Federal
Trade Commission, 295 F. 2d 869 (2d Cir. 1961). We disagree only with his finding
of fact.
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8484, 63 F.T.C. 978, September 30. 1963 ; cf. Federal Trade Commis-
sion v. Army and Navy Trading Co., 88 F. 2d 776 (D.C. Cir. 1937).
We also conclude, in light of the testimony on preference for pur-
chasing from a manufacturer in the belief that lower prices thereby
ensue, that this is a material misrepresentation requiring action on
our part. Our own examination of the advertisements, coupled with
consumer testimony to the effect that respondent’s advertisements
conveyed the impression that respondent was a manufacturer, con-
vinces us that the misrepresentations have the capacity and tendency
to mislead and deceive members of the purchasing public. The
absence of proof of actual deception does not affect our decision.
The Commission may nevertheless act where, as here, it is con-
vinced that the representations have the requisite misleading ca-
pacity and tendency. Federal Trade Commission v. Raladam Co.,
316 U.S. 149 (1942) ; Herzfeld, et al. v. Federal Trade Commission,
supra; Northern Feather Works, Inc. v. Federel Trade Commission,
284 F. 2d 835 (8d Cir. 1956) : United States Retail Credii Associa-
tion, Inc., et al. v. Federal Trade Commission, 300 F. 24 212 (4th
Cir. 1962).

In determining the proper remedy, we must consider all relevant
facts and weigh the danger of public deception against the private
inconvenience and expense of a change in trade name. Where a re-
spondent engages in some type of milling or converting activity,
words of qualification or explanation used in conjunction with the
trade name have been held to be sufficient to dispel any misrepresen-
tation or deception. E.g., Federal Trade Commission v. Royal Mill-
ing Co.. supra; Standard Mills, supra. However, where a respondent
does not operate any manufacturing, milling, or converting facil-
ities whatsoever and where the proposed words of qualification or
explanation are in complete and absolute contradiction with the
words which convey the deceptive and misleading impression, exci-
sion has been held to be the appropriate remedy. Federal Trade
Commission v. Army and Navy Trading Co., supra; Herzfeld, et al.
v. Federal Trade Commission. supra; Deer. et al. v. Federal Trade
Commission, 152 F. 2d 65 (2d Cir. 1945); Rudin & Roth, et al.,
supra. B ‘

In the instant case, any words of disclaimer would be in contra-
diction with the word “Mills.” Further, since respondent makes con-
tact with the consuming public through a broad program of radio
and newspaper advertising and deals directly in its stores with per-
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sons of varying degrees of sophistication, great difficulty would be
encountered in arriving at adequate and practical methods of dis-
claiming a manufacturing status. We are therefore of the opinion
that the public interest in an accurate portrayal of respondent’s true
business status is substantial and of greater importance than the ex-
pense and inconvenience involved in the alteration of respondent’s
trade name.® We conclude that excision of the term “Mills” from
respondent’s trade name is the appropriate remedy.

For the aforementioned reasons, we grant complaint counsel’s ap-
peal and reject that of respondent. An order will issue, striking por-
tions of the examiner’s initial decision and requiring excision of the
term “Mills” from respondent’s trade name. Those portions of the
examiner’s initial decision which are in conflict with our findings
and conclusions herein are not adopted. The remalmng f‘wts found
by the examiner are hereby adopted. Rules of Px actme 3.24(h), 2
Fed. Reg. 7080, 7091 (July 11, 1963).

Commissioner Elman dissented, and Commissioner Reilly did not
participate for the reason that he did not hear-oral argument.

v

Frvar. OrpEr

This matter having been heard by the Commission on cross-ap-
peals from the hearing examiner’s initial decision filed by counsel
supp01t1n0' the complaint and by respondent, and on briefs and ar Qu-
ment in support thereof and in opposition thereto; and

The Commission having rendered its decision determining that re-
spondent’s appeal should be denied and complaint counsel’s appeal
granted and that the initial decision should be modified in accord-
ance with the views and for the reascns expressed in the accompany-
ing opinion, and, as so modified, adopted as the decision of the Com-
mission :

1t is ordered, That the initial decision, filed February 15, 1963, be
modified by striking therefrom paragraphs 3, 17, 18, and 20 of the
Findings of Fact and paragraph 2 of the Conclusions, and substitut-
ing therefor the findings and conclusions of the accompanying opin-
ion.

5 Respondent experienced little difficulty in changing the name of its first store from
“Fairhaven Mills” to “Atlantle Mills” by advertising for a period as “Fairhaven Atlantic
Mills,” then reversing the name to “Atlantic Falrhaven Mills,” and ultimately omitting
“Fairhaven” from the name altogether. Dropping “Mills” from “Atlantic Mills Thrift
Center Stores” is a change much less stark and does not alter the name to the point

where it 1s unrecognizable.



1238 FEDERAL TRADE COMMISSION DECISIONS

Syllabus 64 F.T.C.

It is further ordered, That the aforesaid initial decision be modi-
fied by striking therefrom the order issued by the examiner and sub-
stituting therefor the following:

ORDER

It is ordered, That respondent, Virginia Dare Stores Corpor-
ation, a corporation, and its officers, and respondent’s agents,
representatives, and employees, directly or through any corpor-
ate or other device, in connection with the offering for sale, sale
or distribution of clothing or any other merchandise in com-
merce, as “commerce” is defined in the Federal Trade Commis-
sion Act, do forthwith cease and desist from using the word
“Mills” or any other word of similar import or meaning in or
as a part of respondent’s corporate or trade name, or represent-
ing in any other manner that respondent is the manufacturer of
the clothing and other merchandise sold by it unless and until
respondent owns and operates, or directly and absolutely con-
trols, the manufacturing plant wherein such clothing and other
merchandise is made; provided however, that should respondent
so desire for reasons of continuity, it may use the identifying
phrase “formerly Atlantic Mills Thrift Center Stores” or words
of similar import in its advertising for a period not to exceed
one year from the effective date of this order.

It is further ordered, That the initial decision, as above modified
and as modified by the accompanying opinion, be, and it hereby is,
adopted as the decision of the Commission.

It is further ordered, That the respondent herein shall, within
sixty (60) days after service upon it of this order, file with the Com-
mission a report, in writing, setting forth in detail the manner and
form in which it has complied with this order.

Commissioner Elman dissenting and Commissioner Reilly not par-
ticipating from the reason that he did not hear oral argument.

Ixn THE MATTER OF
GENERAL ELECTRIC COMPANY

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(d) oF THE
CLAYTON ACT AND THE FEDERAL TRADE COMDMISSION ACT
Docket 8487. Complaint, May 28, 1962—Decision, Feb. 28, 1964

Order dismissing—the record being inadequate for a determination on the
merits—complaint charging a manufacturer of household appliances,
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among other products, with violation of Sec. 2(d) of the Clayton Act and
the Federal Trade Commission Act through use of a cooperative adver-
tising plan with its wholesale distributors and retail dealer customers
under which advertising allowances were credited to the accounts of re-
tailers who did not sell at prices lower than those listed in respondent’s
schedule entitled “Minimum Retail Prices Eligible for Cooperative Adver-
tising Claims”, but were not offered to competing retailers who advertised
lower prices than those so listed.

COMPLAINT

The Federal Trade Commission, having reason to believe that the
party respondent named in the caption hereof, and hereinafter more
particularly designated and described, has violated, and is now vio-
lating the provisions of subsections (d) of Section 2 of the Clayton
Act, as amended by the Robinson-Patman Act (U.S.C. Title 15, Sec.
13), and has been, and is now, using unfair methods of competition
and unfair acts and practices in commerce, in violation of Section 5
of the Federal Trade Commission Act (U.S.C. Title 15, Sec. 45), and
it appearing to the Commission that a proceeding by it in respect
thereof would be to the interest of the public, the Commission hereby
issues its complaint charging as follows:

COUNT I

Paracraru 1. Respondent General Electric Company is a corpora-
tion organized, existing and doing business under and by virtue of
the laws of the State of New YorL with its principal office and place
of business located at 1 River Road, Schenectady, New York.

Par. 2. Respondent is now and for a number of years has been
engaged in the manufacture, distribution and sale of numerous
household or consumer used products and appliances, such as but not
limited to toasters, irons, clocks, blankets, electric light bulbs, photo
lamp equipment and others of various description.

Respondent General Electric Company consists of a number of
divisions, one of which is the General Electric Supply Company.
The General Electric Supply Company has approximately 100 offices
located in major cities throughout the United States, which are en-
gaged in the sale and wholesale distribution of respondent s house-
hold or consumer used products and appliances.

Respondent also has a large number of independent distributors
in cities throughout the United States engaged in the sale and whole-
sale distribution of respondent’s said products and appliances.

Respondent is the largest producer of such household or consumer
used products and appliances in the United States and its volume of
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business in the sale and distribution of such products and appliances
is substantial.

Par. 8. In the course and conduct of its business, as aforesaid, re-
spondent is now engaged, and for the past several years has been
engaged, in commerce, as “commerce” is defined in the aforesaid
Clayton Act, as amended, having sold and distributed its aforesaid
products and appliances manufactured in plants in various states
and transported, or caused the same to be transported, from these
plants to purchasers located in other states of the United States and
other places under the jurisdiction of the United States.

Par. 4. In the course and conduct of its business in commerce, as
aforesaid, respondent has paid, or authorized payment of, money,
goods or other things of value to or for the benefit of some of its
customers as compensation in consideration for services and facilities
furnished or agreed to be furnished by or through such customers in
connection with the processing, handling, sale or offering for sale
of respondent’s said products and appliances and respondent has not
made or contracted to make such payments, allowances, or considera-
tion available on proportionally equal terms to all its other custom-
ers competing in the sale and distribution of such products and
appliances.

For example, respondent on January 1, 1959, promulgated and put
into effect a cooperative advertising plan with its wholesale dis-
tributors whereby advertising allowances are paid or credited to
the account of retail dealers purchasing respondent’s household
appliances from said wholesale distributors. In addition, respondent,
through its General Electric Supply Company, also offers the plan
to its retail dealer customers. Under this plan respondent contributes
to the cost of advertising only on condition that:

(a) Prices mentioned in such advertising are no lower than those
listed in a schedule entitled “Minimum Retail Prices Eligible for
Cooperative Advertising Claims” issued by respondent.

(b) Advertising of premium or combination offers will not reduce
the price below the prices listed in said schedule of minimum retail
prices.

(¢) In some instances prices mentioned in advertising are no
higher than those shown in respondent’s schedule of suggested list
prices.

(d) Price comparisons are not made in advertising.

(e) Proposed advertising is cleared and authorized in advance by
wholesale distributors. .

(#) That such advertising is audited by respondent or its agents
after publication to determine compliance with its terms, and
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(g) That in lieu of suggested minimum prices, retail advertiser
- may elect to advertise without mentioning price.

Such advertising or other allowances received by some retailers,
as alleged in the particular example above, are not offered or other-
wise made available on proportionally equal terms to competing ve-
tailers who advertise merchandise at prices lower than those listed
in respondent’s schedule of “Minimum Retail Prices Eligible for
Cooperative Advertising Claims”. Moreover, in addition to the fore-
going and as alleged in the first paragraph of Paragraph Four above,
such compensation or allowances were not offered or made available
on proportionally equal terms to all other customers competing with
the favored customers. :

Par. 5. The acts and practices of respondent, as alleged in Para-
graphs One to Four are all in violation of subsection (d) of Section
2 of the aforesaid Clayton Act, as amended.

COUNT 1II

Par. 6. Paragraphs One through Four of Count I are hereby set
forth and with the same effect as if set forth here verbatim.

Par. 7. In the course and conduct of its business, respondent Gen-
eral Electric Company has been for some time past, and is now, en-
gaged in commerce, as “commerce” is defined in the Federal Trade
Commission Act, in that it has shipped its products or caused them
to be transported from its place of business to said customers with
places of business located in the several states of the United States
and in the District of Columbia.

Par. 8. Except to the extent that competition has been hindered,
frustrated, lessened and eliminated, as set forth in this complaint,
respondent has been and is now in competition with persons, firms,
and other corporations likewise engaged in the manufacture, sale
and distribution in commerce of household appliances. Many of the
wholesale distributors to whom respondent sells such household
appliances were, and are, in competition, some in commerce, with
cach other and with respondent’s wholly owned General Electric
Supply Company which sells to retail dealers in competition with
said wholesale distributors. Many of the retail dealers who purchase
respondent’s household appliances and sell such products to con-
sumers are in competition with each other.

Par. 9. In the course and conduct of its business as a manufacturer
and wholesale distributor, respondent promulgated and put into
operation a cooperative advertising plan, as outlined in Paragraph
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Four herein. Respondent by itself and in combination, understand-
ing, course of dealing and agreement with its independent wholesale
distributors sought by said cooperative advertising plan to induce
and persuade, and did induce and persuade, in unreasonable restraint
of trade, certain retail dealers of its household appliances to hinder,
lessen, or eliminate or abandon price competition through the restric-
tion of advertising to ultimate consumers and prospective purchasers
by said retail dealers.

Par. 10. The aforesaid acts and practices of the respondent manu-
facturer and wholesale distributor of household appliances in com-
petition with independent wholesale distributors of its household
appliances and acting in combination with them and through them
to suppress and restrain retail price competition by the restriction
of advertising are unfair, oppressive and to the prejudice and injury
of the ultimate consumer and prospective purchasers of said house-
hold appliances in depriving them of knowledge of price competition
and the benefit of competitive prices in the sale of appliances and are
all to the prejudice and injury of retail dealers in such appliances
competing by means of retail price advertising with retail dealers
who have been and are being induced and persuaded to suppress or
abandon such competition in return for such allowances.

Par. 11. The acts, practices, methods and agreements of respond-
ent as hereinabove alleged, are all to the prejudice of the public,
have a dangerous tendency to unduly hinder competition and restrain
trade, and constitute unfair methods of competition and unfair acts
and practices in commerce within the intent and meaning of Section
5 of the Federal Trade Commission Act.

Orper Disyissine COMPLAINT

This case has been heard by the Commission on cross-appeals by
the parties from the initial decision of the hearing examiner. The
Commission has determined that the record is not adequate to enable
an informed determination on the merits. Rather than remanding
the case to the hearing examiner for the taking of further evidence,
the Commission considers that the public interest would be better
served by instructing its staff to maintain a close scrutiny of respond-
ent’s Cooperative Merchandising Plans to determine whether their
purpose or effect is to bring about retailers’ adherence to resale prices
specified or suggested by respondent, or otherwise to constitute an
unlawful price-fixing or price-stabilizing arrangement. Accordingly,
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and without adjudicating any issue of fact or law contested on this
appeal,

[t is ordered, That the complaint be, and it hereby is, dismissed.

Commissioner MacIntyre not concurring for the reason that he
believes the Commission should have adjudicated the issues involved
here. It is his view that the public interest would be better served by
the Commission reaching and rendering a judgment in the disposi-
tion of this important case. It is his understanding that this case is
a forerunner of other like important situations, the resolution of
which will be required by the public interest.

Ix THE MATTER OF
SINKRAM INCORPORATED, ET AL.

ORDER, OPINIONS, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 8490. Complaint, June 7, 1962—Decision, Feb. 28, 196}

Order requiring Brooklyn, N.Y., sellers of a home instruction course or program
known as “The Height Increase System,” to cease representing falsely by
use of the words “Height Increase” as part of their trade name and by other
statements in advertisements in newspapers and magazines that their course
would permanently add inches to the body height of all persons who followed
the instructions set forth.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Sinkram Incorpo-
rated, a corporation, and Samuel N. Kram, individually and as an
officer of said corporation, hereinafter referred to as respondents,
have violated the provisions of said Act, and it appearing to the
Commission that a proceeding by it would be in the public interest,
hereby issues its complaint, stating its charges in that respect as
follows: ‘ ‘

Pasracrara 1. Respondent Sinkram Incorporated is a corporation,
organized, existing and doing business under and by virtue of the
laws of the State of New York with its office and principal place of
business located at 982 East 106th Street, Brooklyn, New York.
Respondent Samuel N. Kram is an officer of said corporation. He
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directs and controls the policies and practices of the corporate
respondent. His address is the same as that of the corporate respond-
ent.

Par. 2. Respondents under the trade name of The Height Increase
Institute are now, and for some time last past have been, engaged in
the sale and distribution of a home instruction course, or program
offered for the increasing of body height. The name of said course
is The Height Increase System.

Par. 3. Respondents cause said course when sold to be transported
from their place of business in the State of New York to purchasers
thereof located in various other states of the United States. Respond-
ents maintain, and at all times mentioned herein have maintained, a
course of trade in said instruction course in commerce as “commerce” .
is defined in the Federal Trade Commission Act.

Par. 4. In the course and conduct of their business, hereinbefore
described, and for the purpose of inducing the purchase of their said
course, respondents advertise the same by means of advertisements
inserted in newspapers and magazines of general circulation and by
pamphlets, brochures and other advertising material distributed
through the United States mail. Typical, but not all inclusive, of the
statements contained in said advertisements are the following:

New Scientific method will add inches to your present height, even after
maturity ! Are you too short? Let us show you how you can be taller in
only 6 weeks at absolutely no cost to you, scientific proven method.

Yes, vou can increase your height in only a matter of weeks by using
the famous Height Increase System. Science has shown that growth after
maturity is still possible through the proven princip}e of “Iterstitial
Accretions”, It has helped many small men and women, and it can help
YOU! The Height Increase System is based on scientific facts and de-
signed to utilize the full “growing power” of your body.

Since 1957 the Height Increase Method has helped hundreds of men
pass their measurements for the police and fireman physical exams with-
out the use of drugs, pills or mechanical apparatus and without harmful
effects. This is a revolutionary system that permits your body to extend
itself with visible results in a few weeks.

This course is expressly for the adult who has already acquired his full
stature regardless of age thereafter or sex, and youngsters whose growth
for some reason or another has been stunted.

Quick results positively guaranteed.

Par. 5. By and through the use of the words “Height Increase”
as a part of their trade names, and various other statements appear-
ing in the aforesaid advertisements. and other statements of the
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same import but not herein set forth, respondents represented, and
now represent, that the use of the said course of instruction, sold by
them, will permanently add inches to, and increase the body height
of, any and all persons who follow the instructions set forth therein.

Par. 6 In truth and in fact the said course of instruction will not
increase the body height of anyone. The aforesaid representations,
therefore, are false, misleading and deceptive.

Par. 7. In the course and conduct of their business, and for the
purpose of inducing the purchase of their instruction course, re-
spondents have represented that said course is “positively guaran-
teed”, thereby representing that respondents’ instruction course is
guaranteed in every respect.

Par. 8. In truth and in fact the guarantee is limited, and the
terms, conditions and the extent to which said guarantee applies and
the manner in which the gnarantor will perform thereunder are not
disclosed in said advertising material. Respondents’ guarantee repre-
sentation, as aforesaid, therefore is false, misleading and deceptive.

Par. 9. Respondents, through the use of the trade name “The
Height Increase Institute”, have represented, and do represent, that
they are an institute devoted to the study of means of increasing
body height.

In truth and in fact, respondents are not an institute devoted to
the study of means of increasing body height. On the contrary, re-
spondents are primarily engaged in the sale of their instruction
course for profit. The aforesaid representation, therefore, is false,
misleading and deceptive. '

Pair. 10. The use by the respondents of the foregoing false, mis-
leading and deceptive statements has had, and now has, the tendency
and capacity to mislead and deceive members of the purchasing pub-
lic into the erroneous and mistaken belief that such statements were,
and are, true and into the purchase of substantial quantities of re-
spondents’ book by reason thereof. _

Par. 11. The aforesaid acts and practices of respondents, as here-
in alleged, were, and are, all to the prejudice and injury of the public
and of respendents’ competitors and constituted, and now constitute,
unfair and deceptive acts and practices. in commerce, within the in-
tent and meaning of the Federal Trade Commission Act.

M. Garland S. Ferguson supporting the complaint.
Mr. Stanley M. Estrow, New York, N. Y., for respondents.
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STATEMENT OF PROCEEDINGS

The Federal Trade Commission, on June 7, 1962, issued its com-
plaint charging Sinkram Incorporated, a corporation, and Samuel
N. Kram, individually and as an officer of said corporation, with vio-
lation of the provisions of the Federal Trade Commission Act. The
complaint alleges that respondents, under the trade name of “The
Height Increase Institute”, have for some time last past engaged in
the interstate sale and distribution of a home instruction course or
program claimed to increase body height called “The Height In-
crease System”. It is alleged that for the purpose of inducing the
purchase of said course, respondents, through use of the words
“Height Increase” and other statements of the same import appear-
ing in advertisements inserted in newspapers and magazines of gen-
eral circulation and by pamphlets, brochures and other advertising
material distributed through the United States mail, represent that
the use of the said course will permanently add inches to, and in-
crease the body height of, any and all persons who follow the in-
structions therein set forth. Respondents’ said representations are
alleged to be false, misleading and deceptive for the reason that the
said course of instruction will not increase the body height of any-
one as claimed.

It is also alleged that for the purpose of inducing the purchase of
the said course, respondents have further represented that said
course is “positively guaranteed” in every respect, and that this
guarantee representation is false, misleading and deceptive, because
said guarantee is limited, and the terms, conditions and the extent
to which said guarantee applies and the manner in which the guar-
antor will perform thereunder are not disclosed in said advertising
material. It is finally alleged that respondents through use of the
trade name “The Height Increase Institute”, represent that they are
an institute devoted to the study of means of increasing body height,
and that such representation is false, misleading and deceptive be-
cause respondents are in fact prlmarllv enmged in the sale of their
home instruction course for profit.

Answer to the complaint was filed by the respondents on TulV 11,
1962, following which an order was issued cancelling the hearing
scheduled in the complaint and setting a prehearing conference for
August 16, 1962. Prior to the prehearing conference, counsel sup-
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porting the complaint filed a motion requesting that official notice
of certain facts be taken relative to the charge in the complaint con-
cerning respondents’ use of the word “Institute”. Following oral an-
swer made to sald motion by counsel for respondents during the pre-
hearing conference, said motion was granted to the extent set forth
in the order issued herein on August 17, 1962. By agreement of re-
spective counsel, the prehearing conference was made part of the
public record herein.

A stipulation as to relevant facts not in dispute was entered into
by counsel supporting the complaint and counsel for the respondents
during the prehearing conference and made of record during the
opening hearing on October 10, 1962. Following the certification to
the Commission of a Certificate of Necessity, the Commission grant-
ed leave for hearings to be held in Washington, D. C., and in New
York, New York, subject to the conditions set forth in said certifi-
cation.

A hearing was held in Washington, D.C., on October 10 and 11.
1962, during which respondent Samuel N. Kram, New York, New
York; Dr. Felix P. Heald, Director, Adolescent Unit, Children’s
Hospital, Washington, D.C.; Dr. J. Lawrence Angel, Curator of
Physical Anthropology, Smithsonian Institution, Washington, D.C.;
and Dr. Henry L. Feffer, Associate Clinical Professor of Orthopedic
Surgery, George Washington University School of Medicine, Wash-
ington, D.C., appeared and testified as witnesses and following which
the case-in-chief was closed.

A hearing for the presentation of repsondents’ defense was held in
New York, New York on October 15 and 16, 1962, during which
Mr. Clifford Atkins, 545 West 146th Street, New York, New Yorlk,
a user of respondents’ home instruction course; Dr. Charles J. Lak-
ritz, Doctor of Osteopathy, 6838 Clyde Street, Forest Hills, New
York; and respondent Samuel N. Kram, appeared and testified as
witnesses and following which the case for the defense was closed.

Respective counsel were afforded full opportunity to be heard, to
examine and cross-examine all witnesses, and to introduce such evi-
dence as is provided for under Section 4.12(b) of the Commission’s
Rules of Practice for Adjudicative Proceedings. The record exhibits
marked for identification and received in evidence in this proceed-
ing are Commission exhibits 1 through 14 A-B; respondents’ ex-
hibits marked for identification 1 through 81 A-B were rejected.

Respondents’ rejected exhibits are subject to Section 4.12(f) of the
Commission’s Rules of Practice for Adjudicative Proceedings which
provides that rejected exhibits, adequately marked for identification,
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shall be retained in the record so as to be available for consideration
by any reviewing authority.

Proposed findings of fact, conclusions and supporting briefs were
filed by respective counsel, and counsel supporting the, complaint
submitted a proposed order to cease and desist. Proposed findings
and conclusions submitted and not adopted in substance or form as
herein found and concluded are hereby rejected.

After carefully reviewing the entire record in this proceeding as
hereinbefore described, and based on such record and the observa-
tion of the witnesses testifying herein, the following findings of fact
and conclusions therefrom are made, and the following order issued.

FINDINGS OF FACT

1. Respondent Sinkram Incorporated is a corporation, organized, .
existing and doing business under and by virtue of the laws of the
State of New York, with its office and principal place of business
located at 700 Dumont Avenue, Brooklyn, New York. Respondent
Samuel N. Kram is an officer, the president, of Sinkram Incorporated
and directs and controls the policies and practices of said respond-
ent corporation. Said individual respondent’s address is the same as
that of the corporate respondent. Respondents’ former address was
982 Fast 106th Street, Brooklyn, New York.

2, Sinkram Incorporated and Samuel N. Kram, president, under
the trade name of “The Height Increase Institute™, have been since
the corporation was organized on April 20, 1961, engaged in the sale
and distribution of a home instruction course, or program, for the
increasing of body height known as “The Height Increase System”.
Said course or program consists of a booklet entitled “The Height
Increase System—Treatise and Application” and a blank chart to
be kept daily by the purchaser entitled “20 Week Height Increase
Progress Chart”.

3. Respondents Sinkram Incorporated and Samuel N. Kram have
caused the said course or program, when sold, to be transported from
their place of business in the State of New York to purchasers there-
of located in other states of the United States. Prior to incor-
poration on April 20, 1961, respondent Samuel N. Kram operated
the said business as a sole proprietorship under the laws of the State
of New York. Respondents maintain, and at all times mentioned
herein have maintained, a course of trade in the sale of said course
or program in commerce as “commerce” is defined in the Federal
Trade Cornumission Act.
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4. An example of statements and representations for the purpose
of inducing the sale of said course or program and appearing in
advertisements caused to be disseminated by respondent Samuel N.
Kram, prior to the incorporation of Sinkram Incorporated on April
20th, 1961, in the New York Daily News, the New York Herald
Tribune, the New York Journal American, the New York Enquirer,
all daily newspapers published in the City of New York, New York,
and in other publications throughout the United States, is the fol-
lowing:

: . Be Taller
New scientific method will add inches to your present height, even after
maturity ! Quick results positively guaranteed. Send 23¢ (to cover cost of

handling & postage) for complete data and literature, to:
Height Increase Institute, Dept. EN-33 G.P.O. Box 1902, New York 1, N.Y.

5. An example of statements and representations for the pur-
pose of inducing the sale of said course or program and appearing
in advertisements caused to be disseminated by respondents Sinkram
Incorporated and Samuel N. Kram, subsequent to the date of the
incorporation of Sinkram Incorporated on April 20, 1961, in the
New York Journal American, the New York Daily News, the New
York National Enquirer, all newspapers published in the City of
New York, New York, and magazines with a national circulation
such as Sterling’s Men’s Publications, Sterling’s Detective Publica-
tions, and Leonard Green’s Publications, all of which newspapers and
other publications are distributed throughout the United States, is
the following:

Are you too short?
Let us show you how you can become taller in only 6 weeks
At absolutely no cost to you
Scientific proven method

Yes, you can increase your height in only a matter of weeks by using
the famous Height Increase System. Science has shown that growth after
maturity is still possible through the proven principle of “Interstitial
Aceretions.” It has helped many small men and women, and it can help
You! The Height Increase System is based on scientific facts and designed
to utilize the full “growing power” of your body.
No drugs
No harmful effects

Since 1957 The Height Increase Method has helped hundreds of men
pass their measurements for the police and fireman physical exams with-
out the use of drugs. pills or mechanical apparatus and without harmful
effects. This is a revolutionary system that permits your body to extend
iteelf with visible results in a few weeks.
Introductory offer
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Act now. Get the complete facts. Documented and illustrated informa-
tion is yours (sent in plain wrapper) for only 25¢ to cover the cost of
postage and handling.

Height Increase Institute, Dept. J-18, Box 1902, New York 1, N.Y.

6. The following statements and representations by respondents
for the purpose of inducing the sale of said course or program, ap-
pear, among others as hereinafter set forth in finding seven follow-
ing, in a letter or brochure entitled The Height Increase Institute
sent by respondents to each prospective purchaser of The Height
Increase System, by United States mail, upon receipt of an inquiry
in response to respondents’ above and other advertising promotions:

This course if for the adult who has already acquired his full stature
regardless of age thereafter or sex, and youngsters whose growth for
some reason or another has been stunted.

We would be the last to contravene that gland performance and natural
hereditary qualities are important factors in determining a person’s
height. We also agree that proper food, rest and relaxation are prime fac-
tors in developing an enviable stature.

Can an adult add to his height? The answer is an emphatic yes as you
will now find out

The diagrams juxtaposed represent a typical section of the spinal column
joints which constitute the flexibility ef the spinal column. These so-called
joints are in reality, pads or discs which have the ability to expand and
contract. Between morning when you awaken and evening when you
retire, there may be as much as a whole inch difference. Consequently you
are about one inch taller in the morning than in the evening.

These dises are known as the ‘Invertebral Discs’ of the spinal colummn.
They separate the ‘Bodies of Vertebrae’ of the spine. The Bodies of
Vertebrae themselves have no flexibility. .

Our purpose is therefore to expand these discs—rebuild and eadd
cartilaginous tissue. consequently resulting in an increasing thickening
of the joints. Our aim is to maintain a gradual cumulative expansion and
thickening process which increases each day and each week through the
height increasing program. This process is known by medical men as
“Interstitial Accretions.” )

The multiplicity of ligaments and joints in the spinal column accounts
for its flexibility. The Height Increase System will stretch. thicken and
consequently elongate the Invertebral Discs. The spine herein is our major
concern. as this is the factor involving the overall difference in height. The
Invertebral Dises will react by the hody’s own natural process.

7. In addition to the statements and representations set forth in
finding number six above, respondents’ aforesaid letter or brochure
contains the following:

In almost a decade of persistent work. dedicated exclusively to phrsical
culture. hut particularly to growth, we have heen able to develop an organiza-
tion of wide renown—the greatest in this field. Our systematic. progressive
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method to attain increased height is the only one in its class, based on princi-
ples which have been studied and elaborated by medical men and anthropolo-
gists for many years.

This letter or brochure entitled, The Height Increase Institute,
shows an ornate appearing building of considerable size in an ap-
parent park-like setting. Respondents’ business operation in actuality
is limited to one room located in a store in a combination commercial-
residential area. This room is used for mailing purposes, and the
storage of such notes, photostat copies and materials as has been
gathered from outside libraries by respondent Samuel N. Xram. The
business has no library facilities and no employees, and is solely
operated by respondent Samuel N. Kram as president, with his wife
acting as secretary-treasurer of the corporate respondent.

Respondent Samuel N. Kram’s formal education is that of a Bach-
elor of Science in Civil Engineering obtained in February, 1957 from
the School of Engineering, City College of New York, New York.
Said individual respondent alone is responsible for the preparation
and placing of the corporate respondent’s advertising as aforede-
scribed. Said individual respondent alone prepared the letter or
brochure entitled The Height Increase Institute and the pamphlet
entitled The Height Increase System and accompanying material
sent to prospective purchasers and purchasers of said course or pro-
gram.

The business operation of respondents Sinkram Incorporated and
Samuel N. Kram is not an “Institute” as such term is properly used
and applied. It is not an organization for the promotion of research,
experimentation, investigation and study in the science of body
growth, and maintains no trained technical staff, properly equipped
Jaboratory, or other facilities for such purpose.

Respondent Samuel N. Kram has not had any formal medical edu-
cation or other training sufficient as a background to qualify for
proper research as such term is properly used and applied, and any
alleged research conducted by said individual respondent, must nec-
essarily have been limited to a medically uninformed and uncritical
assessment as to the medical truth of any controversial statements,
representations or claims, which may have appeared in the various
hooks, articles, or published materials read or reviewed by said
respondent.

Respondents Sinkram Incorporated and Samuel N. Kram are
primarily engaged in the commercial sale of their aforesaid instruc-
tion course or program for profit. Said sales have been substantial in
that about 3,000 or more sales are made annually. Approximately
fitty percent of the dollar sales volume received by said respondents
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has been from sales made to purchasers in states other than New
York.

Official notice is further taken in conformance with the prior order
issued herein on August 17, 1962, and the finding is made, based on

- the additional evidence now of record in this proceeding, that such

use of the word “Institute” by the respondents in their trade name
and in the advertising, solicitation, sale and distribution of their said
instruction course or program, constitutes a misrepresentation of the
status of a business which is, in reality, not an institute but, to the
contrary, is a business operated primarily for profit, and that such
representation is false, misleading and deceptive to the public and
induces a substantial number of the public to purchase the said in-
struction course or program because of such erroneous and mistaken
belief. See, In the Matter of Post Institute (1941) 34 F.T.C. 394;
In the Matter of Natural Foods Institute (1953) 50 F.T.C. 434.

8. Respondent Sinkram Incorporated and respondent Samuel N.
Kram, individually and as an officer of said corporation, by and
through the use of the words “Height Increase” as a part of their
trade name, and various other statements and representations ap-
pearing in their aforesaid advertising, sales letter or brochure, or
other solicitations for the purchasé of said instruction course or pro-
gram, have and do represent that the use of the said course or pro-
gram, sold by them and used as dirvected, will permanently add
inches to, and increase the body height of, any and all persons who
follow the instructions therein set forth. These said representations
are false, misleading and deceptive to the purchasing public, for in
fact, respondents’ said course or program when used as directed will
not increase the body height as respondents claim.

The above is found to be amply demonstrated and shown by the
overwhelming weight of the probative testimony of record intro-
duced in this proceeding through Dr. Heald, Dr. Angel and Dr.
Feffer. In the light of this testimony, little or no weight can be given
the testimony of Dr. Lakritz, and the two lay witnesses, Mr. Atkins
and Mr. Kram, with relation to any alleged body height increase
claimed due to actual body growth directly or indirectly attributed
to use of the respondents’ exercise instruction course or program.

9. Dr. Felix P. Heald, basically trained in pediatrics and engaged
in the full time teaching of research in adolescent medicine, is the
Director, Adolescent Unit, Children’s Hospital, Washington, D.C.
and holds the degree of medical doctor received from the University
of Pennsylvania Medical School in 1946. Prior to his present posi-
tion, the witness’s medical experience included, among others, a resi-
dency in pediatric pathology, and a medical resident in pediatrics,
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Children’s Medical Center, Boston, Massachusetts; and an instructor
in pediatrics, Harvard University Medical School, with full time
hospital teaching research in adolescent medicine, 1949-1960. The
witness was certified in 1952 to the American Board of Pediatrics
and, in connection with his specialty, the exhibit record in this pro-
ceeding discloses a two-page list of numerous medical journal articles
authored by the witness alone or in collaboration with others.

Dr. Heald testified adolescent medicine would encompass medical,
nutritional and psychological disorders, and would necessitate a con-
siderable amount of knowledge about the adolescent growth spurt.
This growth spurt was described as the time since birth during which
the most rapid growth of the human organism occurred during the
entire growing period. An adolescent boy was stated to have achieved
eighty percent of his adult height by age twelve and to finish out
the additional twenty percent in height at or around age seventeen.
The witness testified as to the examination of many young patients
coming to him in the interest of increasing their body height, and
related the tests for evaluating at what stage an adolescent is in the
growth spurt, and the manner of predicting how much more, if any,
growth would proceed.

The witness testified that height is no more nor no less than a
measure of bone growth, since linear growth is entirely oseous de-
velopment. There being approximately twenty-six oseous growing
bones in the hand-wrist, the witness stated one chooses a hand-wrist
X.ray to find out about bone growth. By comparing the X-ray to
a standardized atlas for hand-wrist X-rays, estimates can be made
as to whether the individual’s oseous growth is normal, delayed, or
accelerated. This observation was said to be one of the most im-
portant things to be done in evaluating growth, for when an epiphy-
sis is fused, the particular bone can no longer grow. The epiphysis
was explained to be the growing part of the bone, and it was further
stated that growth and height is, in general, related to the growth
of the long bones in the leg and in the spine, and that when the
epiphyses in both of these regions fuse, growth ceases.

This cessation in body or bone growth was said to be at a time
period that would correspond to the end of the growth spurt. The
witness adding, but there is evidence in the literature that growth
of the spine will continue in adult life up to about the 40th year, but
this change is “very, very small, very small”. Any such body or bone
growth as tended to be indicated by this literature would be due to
oseous development in the epiphysis and would be minute. In other’
words, said Dr. Heald, “it has been fairly well shown that by the
16th year in girls, 1614 years in girls, and by the 1784 year in boys
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that by and large adult height has been achieved, plus or minus 10
months, either way.”

With relation to the management of young patients coming to him
in the interest of a body height increase, the witness testified that
the usual approach is a conventional good history and physical ex-
amination to make sure there is not a chronic disorder such as dia-
betes, renal, or cardivascular disease, or a severe nutritious disorder
which would produce short stature. In the absence of poor posture
or physical deformity, exercise is not used, because it was stated
exercise will not increase ultimate body height, nor speed the attain-
ment of ultimate body height.

With reference to respondents’ exercise instruction course or pro-
gram, the witness stated its use would have no effect on the growth
spurt as biologically determined, and such exercise could not affect
the epiphysis fusion in the bones. It was further stated that exercise
has no relationship to velocity or intensity of growth, that biologi-
cally there are growth processes which do go on strikingly during
adolescence and that this growth essentially is over by late adoles-
cence, and that exercise in addition to the biologically determined
growth could not add permanently to height.

The witness testified that posture should not be equated with
height because once growth ceases and height becomes stable, a cor-
rection in posture can alter height to the extent of standing more
erectly and thus obtaining whatever inherent growth one has
achieved. It was stated that position can give you all kinds of varia-
tion in height and that anatomical height is what one measures at
the end of growth. According to the witness, “if one has poor posture
so that one slumps, visibly slumps, if one stands erect, this increases
his height, but not his anatomical height.”

10. Dr. J. Lawrence Angel, Curator of Physical Anthropology,
Smithsonian Institution, Washington, D.C., holds a Doctor of Phi-
losophy degree received from Harvard University in 1942. Since
graduation, the witness taught anthropology at the Universities of
Harvard, California, and Minnesota, following which he was ap-
pointed to the Anatomy and Physical Anthropology Department of
Jefferson Medical College, Philadelphia, Pennsylvania, from which
he retired as a full professor on August 31, 1962, to his present posi-
tion. For five years prior to such retirement from Jefferson Medical
College, the witness also taught a course in surgical anatomy to sur-
geons at the United States Naval Hospital, Phlladelphn Pennsﬂ-
vania. The exhibit record in this proceeding contains a list of seven
pages showing the biography and educ‘ttlon of the witness, his pub-
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lications, abstracts of papers given at scientific meetings, books re-
viewed, and research and travel grants received from the Guggen-
heim Foundation and the Wenner-Gren Foundation, New York, New
York, the American Philosophical Society, and from the United
States Public Health Service.

Dr. Angel testified to having engaged in study and research per-
taining to the anatomy and structure of the spinal column and the
bone changes which might take place in it with age in the adult. The
witness expressed familiarity from his research, with the factors’
that determine the ultimate body height that would be reached by
a person at maturity. The witness testified that to his knowledge,
there is no new scientific method which would add inches to the height
of an individual after maturity, and that no growth was possible
after the closure of the epiphyses of the long bones and the verte-
bral column. ‘

With reference to respondents’ exercise course and various of the
representations therein set forth, the witness testified that exercises
which involved a rigorous routine of stretching might improve pos-
ture, but would not lead to an increase in height after maturity;
that an eventual permanence in the expansion and thickening of the
joints could not be so achieved; and that an increase in the size of
the joints by natural growth could not be accomplished by inter-
stitial accretions, because in relation to bone, growth cannot take
place by interstitial accretions. The witness stated the term “inter-
stitial accretions” to have been introduced into the anatomical liter-
ature some decades back, because at one time it was considered to
be a possible way of growth in bone. According to the witness, this
theory has since been investigated and disproved.

With reference to the representation made in respondents’ instruc-
tion course or program that “Men and women of 40 are still grow-
ing and the process continues into the fifth and sometimes sixth
decade according to anthropologists of the Smithsonian Institute®,
Dr. Angel testified that such was not a reflection of the official posi-
tion of the Smithsonian Institute. The witness stated he knew of no
scientific or medical evidence that would support the proposition,
that there could be an increase in the bone structure or an enlarge-
ment of the intervertebral dises by reason of any system of exercises
which would be particularly directed to stretching in their execu-
tion. The witness further stated there was evidence opposed to it,
in that, the common observation of individuals who have exercised
strenuously and had been measured repeatedly through their lives,
shows that once the epiphyses have permanently closed, their body
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stature does not increase. As a practical illustration of this, the wit-
ness cited the example of ball players.

11. Dr. Henry L. Feffer, Associate Clinical Professor of Ortho-
pedic Surgery, George Washington School of Medicine, Washing-
ton, D.C., holds the degree of medical doctor received from Indiana
University School of Medicine in 1942. Following graduation the
witness trained in orthopedics in Kings County Hospital, New York,
and Gallinger Municipal Hospital, Washington, D.C. The witness
was an orthopedic surgeon in the United States Army, 1945-1947,
and since then has been in the practice of orthopedic surgery in
Washington, D.C. He is a consultant to the National Institute of
Health; Mount Alto Veterans Hospital; D.C. General Hospital; and
George Washington University Hospital, all of Washington, D.C.

Dr. Feffer, a Diplomate of the American Board of Orthopedic
Surgery, testified that he was a member of a four-man symposium
picked to discuss intervertebral discs before the American Academy
of Orthopedic Surgery in January, 1962, and that the study of
intervertebral dises has been his principle interest. The exhibit record
in this proceeding contains a two-page list of Dr. Feffer’s professional
qualifications and publications.

Dr. Feffer explained at length the structure and functioning of an
intervertebral disc. The intervertebral disc was stated to be the
shoclk absorber like structure which lies between each two vertebral
bodies and functions as a distributor of forces. Its center contains a
gel or fluid able to absorb force and thus prevent bone damage,
which was stated to be its primary function. The witness testified
that in older people when the bones soften, that a disc could increase
in height but then only with an equivalent loss of bone, because
before the disc will extend it will fracture bone, and that in the case
of a damaged intervertebral disc, the healing or replacement process
was not a growth process in the spine in the context of a height
increase. _

The witness further stated that he had never undertaken any
experimental worls with respect to the effect of mechanical motion
upon the intervertebral discs in living persons, and did not see how
it could be done, because one would not operate on normal tissue in
a living person just before and after physical exercise to determine
its effect on an intervertebral disc. Nor had the witness undertaken
any laboratory experimentation in connection with the physical
makeup of the intervertebral disc from the particular viewpoint of
determining the effect upon it of exercise, because in a dead person
that would be impossible.
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With regard to various of the statements and representations made
by respondents in the advertising and sale of their exercise instruc-
tion course or program, Dr. Feffer testified to having no objection
to the said exercises and that such would probably make the indi-
vidual stand straighter. The witness then added, “But when the
advertisement and the system claims a growth factor, with scientific
proof thereof and an increase in height due to the ability of living
cells to multiply, this is absolutely fallacious.”

With reference to respondents’ representation that the purpose of
respondents’ exercise course or program was directed “above all, to
stretch, restretch, and achieve eventual permanence in the expansion
and thickening of the joints”, Dr. Feffer stated such claim also to be
false. : .

The witness testified that to his knowledge there was no scientific
method known to make the cells multiply themselves, stating, the
intervertebral disc is one of the earliest parts of the body to undergo
degenerative stages, it starts to go in the teens. There is no increase
in cellular content. It is just the opposite, in spite of anything any-
body has ever been able to do. “There is no, there is absolutely no,
way to increase growth” once the growth of the individual epiphyseal
centers are closed, there is no way to open them and start growth
again. “This is ridiculous”, according to Dr. Feffer.

The witness further testified that the period in a person’s life when
the epiphyseal growth centers close vary in all parts of the body.
In the spine it was stated to be in the mid-teens and ence they were
closed, it was impossible to reopen them again, and growth has then
stopped. The witness stated that there are tables available for all
the different joints, and that you can determine the bone age of an
individual through their use. In the case of disorders of growth,
such as endocrine imbalance, one can use X-rays and from compari-
son with such tables, bone age can be determined in contradistinction
to chronological age.

Dr. Feffer distinguished between body growth and an increase in
body height. As to body growth, this was stated to be regulated by
endocrine gland performance and hormone output in the body, or
in the normal adult, to menopause age in women and to the approxi-
mately equal age in men. The witness then testified that the growth
centers close by a trigger mechanism of the pituitary gland output
which occurs at puberty. In other words, stated the witness, the same
pituitary gonadotrophic hormone which stimulates the gonads to
develop into functional sexual organs closes the growth centers. Dr.
Feffer testified that in speaking of the growth centers reference was
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being made to the bones, stating that to have an “increase in longi-
tudinal length you would have to have change in bone size since this
is what holds everything else together.”

The witness also testified to using exercises in his practice, and
further, that the exercises in respondents’ course were good but
standard, and that the witness could devise 100 different kinds that
would do the same thing to correct posture and eliminate excessive
spinal curvatures. As to what extent respondents’ exercise course
would increase the height of a person with excessive spinal curva-
ture, the witness stated it would depend upon the curve to be
straightened and that an increase in apparent height of a quarter of
an inch through exercise would be a pretty good result. The witness
added that considerably more would be produced if there was a
fantastic, severe, idiophatic scolios or a severe curvature of the spine
which one actually operated upon and straightened. In the case of
a severe curvature, the witness testified exercises would not straighten
it out, but one could attempt to afford some correction.

12. Dr. Charles F. Lakritz, 6838 Clyde Street, Forest Hills, New
York entered Kirksville College of Osteopathy and Surgery, Kirks-
ville, Missouri, in 1986 and graduated in 1940, with the Degree of
Doctor of Osteopathy. The witness also holds the Degree of Master
of Arts in Psychology received in 1957 from the New School for
Social Research, New York, New York. Dr. Lakritz served his
interneship in the Gleason Hospital, Larned, Kansas, 1940-1941, and
since has been licensed to practice in the States of Ohio and New
York. He is a member of the New York State Osteopath Society, an
associate member of the American Psychological Society, and an
associate member of the New York Clinical Psychologists, The record
shows no published work by the witness.

The witness testified osteopaths are distinguished from medical
doctors by the fact that they employ manipulative therapy in the
treatment of a disease. This therapy is usually applied to the back,
the spine, the vertebral column, and other areas of the body as
well, according to the witness. Dr. Lakritz testified that no one had
ever come to him with the specific request that his height be in-
creased, but that he had on occasion observed a height increase col-
laterally resulting from his therapy.

The witness testified that patients have been referred to him bv
medical doctors for manipulative or osteopathic treatment. The pzu:-
ticular example testified to by Dr. Lakritz in this proceeding, to sup-
port an observation of alleged height increase, represented an abnor-
mal situation dealing with an apparent posture defect. The witness
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testified he had observed an increase in height in an elderly man of
60 who allegedly increased in height about five or six inches result-
ing from his therapy. This man according to Dr. Lakritz, had a
slipped intervertebral disc in the lumbar area for which he was being
treated in a New York hospital without apparent improvement, and
had decided to try osteopathic treatment before resorting to an oper-
ation. Dr. Lakritz testified to treating this man, who came to him in
pain with a contorted posture, with medicines and the application
for about 90 to 100 days of a harness using traction of about 50 to
70 pounds applied to the problem area. The doctor testified that in
his opinion this traction, in principal, was the equivalent of a
stretching exercise, and that the mechanical therapy he applied, in
principal, was similar to what would be received by a person follow-
ing respondents’ exercise course or program.

Dr. Lakritz further testified that he had made some research of
the effect of exercise on the spine at respondent Samuel N. Kram'’s
request, although the extent of such research of the literature, and
on what literature Dr. Lakritz based his testimony in this proceeding
in such regard, was not stated or made clear on the record. The wit-
ness. on the question of body growth, generally testified that exer-
cise would increase metabolism, that the endocrine gland partaking
in this increase in metabolism would increase the amount of their
production, and that this would mean a heightened amount of en-
docrine secretion in the body, and the witness then concluded with
the statement that body growth could only occur in the presence of
endocrine activity. The only example the witness could give from
personal observation as to any joints of the body which might ex-
pand their structure due to an increase of endocrine production, in
an adult past the growth spurt, was an expansion in the pelvic joints
during pregnancy which, according to the witness, was believed to
be due to increased endocrine production. The witness stated with
relation to such belief, that to his knowledge, no one knew how the
hody channels such increased endocrine production to the pelvic area,
and added. *T think there ave many assumptions, of course. But I
don’t helieve that anyhody has declared with certainty that this is
so and nothing else.”

Previous medical testimony was to the effect that physical exercise
had no relation to bone growth. and that body growth and height
were, in general, related to the growth of the long bones in the leg
and the spine, and further, that when the epiphyses in both of these
regions fuse., growth ceases. This fusion had been stated to occur,
_in general, at a time period corresponding to the end of the adoles-
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cent growth spurt. It had also been testified that “there is evidence
in the literature that growth of the spine will continue in adult life
up to about the 40th year, but this change is “very, very small, very
small.”

Dr. Lakritz, after testifying that the epiphysis centers are in the
vertebral body and that the vertebral body is distinct from the in-
tervertebral disc which is not a bony substance, was read the above
quoted testimony to which he stated his agreement. The witness was
then asked if exercises were localized to the vertebral column, and
based on his prior testimony that exercises would stimulate hormone
or endocrine gland activity, whether in his opinion such endocrine
action would focus upon the epiphyseal center of the vertebrae. To
this Dr. Lakritz answered: “I can only say to you that I could en-
tertain it as a possibility,” The witness was then further asked if,
in his opinion, this could result in an epiphyseal growth: to which
the answer was: “Yes, sir; it’s a possibility.”

In assessing this testimony by Dr. Lakritz as to any such resulting
bone growth in the vertebral column, little or no probative value can
be given to the conjectural possibilities arrived at on such a specu-
lative basis. The great weight of the acceptable probative testimony
in this proceeding is found to be that while physical exercise may,
to some degree, correct posture and cause one to stand more erect
and thus create a height increase appearance, it cannot accelerate
bone growth and the attainment of biologically determined ultimate
body height, and further, that no bone growth resulting in or pro-
ducing any permanent increase in actual body height or structure,
can be caused by or result from physical exercise of any description
or application.

13. Witness Clifford Atkins, purchased and used respondents’
exercise course for an unspecified four weeks sometime in 1961. M.
Atkins testified he was five feet seven inches tall at the beginning
of the exercises, and at the end of four weeks when he concluded
such exercises, that he had gained an inch and one half in height.
Mr. Atkins, a man of very limited education, age 54, for the past 19
vears of his life has been engaged as a porter in work involving the
lifting of heavy objects. His testimony as to an increase in body
height was based on two measurements taken by his wife with a tape
measure as he stood against a wall in his house. Obviously the accu-
racy of his wife's visual observations as orally related to the witness,
and in turn orally related by the witness on the witness stand, was
both hearsay and not convincing evidence that Mr. Atkins’ body grew
one and one half inches, at his age and in four weeks, as a direct re-
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sult of the use of respondents’ exercise course, At best, and even if
such an alleged increase in body height measurement figures were to
be accepted as accurate, they could reasonably only be taken under
such circumstances to indicate an improvement in posture causing
the witness to stand more erect and appear taller than formerly.

14. Respondent Samuel N. Kram, age 30, testified that at the ear-
lier age of twenty years, he was five feet three and one half inches
tall. Witness Kram testified that at such earlier age he had read an
article in a physical culture magazine on exercises alleged to in-
crease body height, that he diligently performed such esercises for
a period of six or seven months and thereby gained an inch and a
quarter in stature. The witness stated the foregoing exercises to be
similar to those contained in respondents’ instruction course as of-
fered for sale, and further claimed that he had since retained most
of this increase but not all of it up to the date of his testimony.
Respondent’s alleged body height increase was based on measure-
ments he alone made of himself on a measurement scale in the
Brooklyn YMCA. The witness testified that prior to these exercises
he was an ardent weight lifter and that the new exercises under-
taken were stretching exercises that tended to counter his weight
lifting exercises which were body compressing. Under these circum-
stances, it is again more reasonable to relate any alleged body height
increase to a postural improvement and not bone growth as a direct
result of the exercises in question.

The witness also testified as to certain library materials he had
personally researched both prior and subsequent to the preparation
of said course. The so-called research material gathered by respondent
Samuel N. Kram and attempted to be introduced into evidence
through said respondent comprised respondents’ exhibits marked for
identification 1 through 31 A-B which were rejected for receipt in
evidence. They included, for example, exhibit 2-A for identification,
a photostat of a New York Times newspaper article dated February
1937; exhibits 11, 12 and 13 for identification, which were 1928, 1960
and 1937 articles offered as written in the original French and which
were testified to have been translated by the respondent with the
aid of a French dictionary; exhibit 14 for identification, being cer-
tain pages from a book stated to have been written by a nonmedical
author and published in 1939 ; exhibits 15 through 20 for identifica-
tion being articles in various medical journals written in 1939 and
reviewing sald exhibit 14; and finally a group of exhibits marked
for identification 23 through 31, being letters of various dates re-
ceived by the respondents from alleged satisfied users of their exer-
cise course or program.
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None of the authors or writers of the articles, books, book reviews,
or respondents’ course or program users’ letters were attempted to
be presented for cross-examination as to their background, the
verity of the underlying data, and the probity of any controversial
statements or assertions which might therein appear. None of the
witnesses, Dr. Heald, Dr. Angel or Dr. Feffer, relied on such exhibits
as the basis for their testimony in this proceeding, nor was any show-
ing made that such exhibits were generally known and accepted as
authoritative, or as reputable works by any part of the medical pro-
fession. It is ‘also significant that no attempt was made through
respondents’ witness, Dr. Lakritz, either to identify or ascertain
whether any of said exhibits were considered either authoritative or
a well-known reputable work.

15. The Commission’s Rules of Practice for Adjudicative Pro-
ceedings, Section 4.12(b) with reference to admissibility states, “Rel-
evant, material and reliable evidence shall be admitted. Irrelevant,
immaterial, unreliable, and unduly repetitious evidence shall be ex-
cluded.” Respondents, notwithstanding, urge the admission herein
of these rejected exhibits in the obvious presence of a lack of oppor-
tunity for adequate cross-examination in such regard. Respondents
would also urge that this rejected material should have been allowed
to be used in cross-examination of the expert witnesses in this pro-
ceeding.

Respondents rely upon and quote from Dolcin Corporation v. Fed-
eval Trade Commission (1954) 219 F. 2d 742. In the Dolcin case,
howerver, we find the court stating, “When used to prove the truth
of their contents scientific writings are clearly hearsay and are re-
jected as judicial evidence in all but a few jurisdictions,” citing 6
Wigmore, Evidence, Third Edition, Section 1690.

In Wybrant System Products Corporation, et al. (1958) 54 F.T.C.
1681, 266 F. 2d 571, cert. den. 361 U.S. 883, the Commission stated:
“Finally, on their appeal respondents assert that the examiner erred
in ruling that passages from medical treatises were inadmissible as
evidence. Respondents offered as evidence four excerpts from books
on dermatology, described by them as written by iwell-recognized
authorities. The examiner refused to admit the excerpts because the
authors were not present for cross-examination. Respondents argue
that this ruling conflicts with the holding in Dolein Corporation,
et al. v. Federal Trade Commission, 219 F. 2d 742 (1954 ), cert. denied
75 S, Ct. 571 (1955). The Commission does not so understand the

Dolcin decision. The court there stated that:

When used to prove the truth of their contents scientific writings are clearly
nearsay and are rejected as judicial evidence in all but a few jurisdictions.
(Emphasis supplied.)
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It went on to say that cogent arguments can be made in favor of
their use, but recognized the difficulty under the hearsay rule. ‘Yet
that objection,’ the court said, ‘may be largely obviated by requiring
the introduction of the articles through experts in the field who will,
themselves, be subject to cross-examination.” No such procedure was
followed herein. Moreover, not only did the court in Dolein note that
the examiner should have a certain broad discretion in this connec-
tion, it did not reverse the decision because of the exclusion of the
scientific writings. It stated that it would do this only where sub-
stantial justice so requires and that it would hesitate in most cases
to say that a rule almost universal in the courts would, in an admin-
istrative proceeding, deny the parties substantial justice. Under the
circumstances, we cannot find that the examiner committed error
here in refusing to admit the scientific writings.”

The court in the Wybrant case stated: “The firm testimony of the
Commission’s several expert witnesses that petitioners’ preparations
and treatments cannot cure male pattern baldness provides ample
basis for the Trial Examiner’s conclusion that the advertisements
were false. And since these witnesses freely conceded that some au-
thorities had expressed somewhat contrary views, we do not think
the Trial Examiner’s refusal to receive in evidence the medical
treatises that petitioners offered constituted reversible error. See
Dolein Corp. v. F.T.0., D.C. Cir. 219 F. 2d 742, 747-749 [5 S.&D.
6461, certiorari denied 348 U.S. 981.”

In the Dolcin case, the court states in a footnote that before Reilly
v. Pinkus (338 U.S. 269) the circuits were split on whether or not
works on which the witness had not relied could be used in cross-
examination. In the Dolecin opinion, the court states, Reilly v. Pinkus,
we think, stands for the general proposition that an expert witness
who bases an opinion to a significant degree upon. his reading may
be cross-examined as to that opinion by reference to other reputadle
works in hés fleld (italics supplied). .

Another footnote in the Dolcin case states with reference to Reilly
v. Pinkus that the court does not therein say how the authority of
those works is to be determined. The footnote further states that it
seems clear from the facts given in the opinion that it is unnecessary
for the witness himself to recognize the authority of the work [but
see Lawrence v. Nutter, 203 F. 2d 540 (4th Cir. 1953) ] or even to have
read it [but see Shaw v. Duncan, 194 F. 2d 779 (10th Cir. 1952)].
We think the authority of the work is for the presiding officer to
decide. And we think he should have a broad discretion in deter-
mining what—and how much—evidence may be presented on that

question.
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Shaw v. Duncan, cited in the above footnote, following its con-
struction of the opinion in Reilly v. Pinkus holds: “We do not think
it was error to sustain the objection to the question propounded to
Dr. Norris with respect to the teachings in “Modern Dermatology
and Syphilology” as it treats of acne, because of his answer that he
never read the work.”

Lawrence v. Nutter, cited In the above footnote, following its con-
struction of Reilly v. Pinkus holds: “We need go no further in the
pending case than to hold that the attention of an expert may be
called in the course of cross-examination to statements in conflict
with his testimony contained in relevant scientific works which he
recognizes as authorative.”

In the present proceeding it will be noted that respondents’ ex-
hibits marked for identification 2-A through 31 A-B and rejected,
were identified and sought to be introduced into evidence through
the lay witness respondent Samuel N. Kram. Omitting respondents’
satisfied customer letters, proposed exhibits 2 and 23 through 81,
none of the above exhibits would have qualified for receipt in evi-
dence or for use on cross-examination under the foregoing case law.
Moreover, in the attempt to identify various of these latter exhibits
through the prior witnesses, Dr. Heald, Dr. Angel and Dr. Feffer
for attempted use in the cross-examination of these witnesses,
respondents were met with the statement that the authors and their
work was unknown to them. The record discloses this with particu-
lar reference to the attempted use of exhibits marked for identifica-
tion 1 A-E, 2-A, and 9 A-C, as regards Dr. Heald; 9 A-C, as re-
gards Dr. Angel: and 2-A, 8 A-D, with regard to Dr. Feffer.

The fact that Dr. Heald, Dr. Angel and Dr. Feffer were not
acquainted with said exhibits in no way detracts from the expert
qualifications and the probative value of the testimony of these
expert witnesses. See, United States v. Wood (1955) 226 F. 2d 924;
[riciin v, Federal Trade Commission (1944) 143 F. 2d 316.

With reference to the irrelevancy, in addition to the hearsay
character of respondents’ rejected exhibitz, the so-called satisfied
customer letters marked for identification 2 and 23 through 31, see

ndependent Directory Corporation, et al. v. Federal Trade Commis-
ston (1951) 188 F. 2d 468 at 282; Evickson Hair and Scalp Special-
ists v. Federal T'rade Commission (1959) 272 F. 2d 318 at 322, cest.
den. 362 U. S. 940.

16. Respondents Sinkram Incorporated and Samuel N. Kram, in
the solicitation and the sale and for the purpose of inducing the sale
of their aforesaid course or program, have advertised and repre-
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sented as shown in finding number four, supra: “Quick results posi-
tively guaranteed.”

The above representation is unqualified. In truth and in fact the
guarantee is limited, and the terms, conditions and the extent to
which the guarantors will perform thereunder are not disclosed in
said advertising material. Respondents’ said advertised guarantee
representation is therefore found to be false, misleading and decep-
tive to prospective purchasers of said course or program.

Prospective purchasers, responding to respondents’ above adver-
tisement, are first informed that such guarantee is limited and con-
fined to only the return of the purchase price, upon receiving
respondents’ mailed sales letter or brochure. This letter or brochure
adds the following further limitation: “A written guarantee that
vour entire money will be returned if you follow the system stead-
fastly and rigidly and you do not increase your height to your own
complete satisfaction.”

Prospective purchasers responding to the advertisements set forth
in findings number four and five, supra, and forwarding twenty-five |
cents to the respondents, are not shown by the record in this pro-
ceeding to have been returned such forwarded money following a
reading of this letter or brochure sent them by the respondents. The
purchase price of respondents’ course or program is stated in said
letter or brochure to be $15, with $5 being initially paid, and the
balance of $10 due as stated in said letter or brochure: “Only after
vou have received complete satisfaction and are simply overjoved
over the gains you have made.”

While the record does not disclose the number of prospective pur-
chasers that sent respondents 25 cents and thereafter received
respondents’ letter or brochure and then declined to purchase respond-
ents’ course or program, respondent Samuel N. Kram testified to
making approximately 7,000 sales since early 1960. The witness fur-
ther estimated that of this number, about ten per cent of the pur-
chasers paid the additional $10 balance over and above the initial
$5 payment, and that about 85 dissatisfied purchasers had requested
and been refunded whatever purchase price respondents had received
for said course or program.

The record discloses the advertisement shown in finding number
four, supra, to have been used prior to April 20, 1961, and further,
there is testimony to the effect that respondents’ exercise course or
program and their letter or brochure had undergone a recent change
in nomenclature, and that the term “Institute” had been discarded
although the tenor of said course or program remains the same. In
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Clinton Watch Company v. Federal T'rade Commission (1961) 291
Fed. 888, it was held: “Voluntary discontinuance of an unfair trade
practice does not necessarily preclude issuance of a cease and desist
order. The order to desist from an abandoned unlawful practice is
in the nature of a safeguard for the future. Other than the mere
discontinuance at an undisclosed time of their practice relating to
the guarantee of their merchandise, petitioners have shown no facts
before the Commission which would require that this portion of the
order be set aside (citing cases).” See also, Inter-Communication
System of America, Inc. v. Federal Trade Commission (1948) 45
E.T.C. 361; Parker Pen Company v. Federal Trade Commission
(1946) 159 F. 2d 509.

17. Applicable to the prior findings herein that the use of the
word “institute”, the unqualified guarantee representation, and
respondents’ body height increase representation and claim, are each
and all false, misleading and deceptive, is the following from the
case law. '

In Carter Products, Inc. v. Federal Trade Commission (1951) 186
F. 2d 821, it was held: “The law is violated if the first contact or
interview is secured by deception even though the true facts are
made known to the buyer before he enters into the contract of pur-
chase (citing cases).”

In Charles of the Ritz Dist. Corp. v. Federal Trade Commission
(1944) 143 F. 2d 676, it was held: “That the Commission did not
produce consumers to testify to their deception does not make the
order improper, since actual deception of the public need not be
shown in Federal Trade Commission proceedings (citing cases).
Representations merely having a ‘capacity to deceive’ are unlawful
(citing cases).”

The court in the above case further held: “There is no merit to
petitioner’s- argument that, since no straight-thinking person could
believe that its cream would actually rejuvenate, there could be no
deception. Such a view results from a grave misconception of the
purposes of the Federal Trade Commission Act. That law was not
‘made for the protection of experts, but for the public—that vast
multitude which includes the ignorant, the unthinking and the
credulous,’” and the ‘fact that a false statement may be obviously
false to those who are trained and experienced does not change its
character, nor take away its power to deceive others less experi-
enced.” The important criterion is the net impression which the
advertisement is likely to make upon the general populace. And,
while the wise and the worldly may well realize the falsity of any
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representations that the present product can roll back the years,
there remains ‘that vast multitude’ of others who, like Ponce de Leon,
still seek a perpetual fountain of youth. As the Commission’s expert
further testified, the average woman, conditioned by talk in maga-
zines and over the radio of ‘vitamins, hormones, and God knows
what,’ might take ‘rejuvenescence’ to mean that this ‘s one of the
modern miracles’ and is ‘something which would actually cause her
vouth to be restored’. It is for this reason that the Commission may
‘insist upon the most literal truthfulness’ in advertisements, and
chould have the discretion, undisturbed by the courts, to insist if
it chooses ‘upon a form of advertising clear enough so that, in the
words of the prophet Isaiah, “wayfaring men, though fools, shall
not err therein.” (citing cases)”

18. The use by respondents of the aforesaid false, misleading and
deceptive statements, representations, and acts and practices as here-
inbefore found and set forth in Paragraphs 1 through 17, supra, has
had, and now has, the capacity and tendency to mislead members of
the purchasing public into the erroneous and mistaken belief that
said statements and representations were and are true and into the
purchase of a substantial number of respondents’ exercise instruction
courses or programs by reason of said erroneous and mistaken belief.

CONCLUSIONS

1. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents. _

2. The complaint herein states a cause of action, and this proceed-
ing is in the public interest.

3. The aforesaid acts and practices of respondents, as hereinbefore
found and set forth in Paragraphs One through Eighteen of the
Findings of Fact, were, and are, all to the prejudice and injury of
the public and constituted, and now constitute, unfair and deceptive
acts and practices in commerce in violation of Section 5 of the Fed-
eral Trade Commission Act.

ORDER

It is ordered, That respondents Sinkram Incorporated, and its
officers, and Samuel N. Kram, individually and as an officer of said
corporation, and respondents’ agents, representatives and employees,
directly or through any corporate or other device, in connection
with the offering for sale, sale or distribution in commerce as “com-
merce” is defined in the Federal Trade Commission Act, of an exer-
cise instruction course or program for body height increase, or any
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other course or program of a similar nature and purpose, sold under
the same or any other name, do forthwith cease and desist from:

1. Using the word “Institute”, or any simulation thereof, in
or as part of a corporate or trade name, or otherwise in any
manner through any means or device, representing directly or
by implication, that the business operated by them, or any of

~them, is an organization for the promotion of research, experi-
mentation, investigation and study, or anything other than a
private business enterprise for profit.

2. Using the words “Height Increase” or any other words of
similar import to describe a course or program, or representing
or implying in any other manner that the use of a course or pro-
gram will thereby cause, contribute to or result in an increase
in ultimate body height. '

3. Representing directly or by implication that a course or
program, or the results of the use thereof, are guaranteed, un-
less the terms and conditions of such guarantee, and the manner
and form in which the guarantor will perform are clearly and
conspicuously set forth. ‘

OrixtoN oF THE COMMISSION

FEBRUARY 28, 1964

The complaint in this matter charges respondents

a corporation,

-and the individual who controls it, doing business under the name of

The Height Increase Institute—with falsely and deceptively adver-
tising that their home instruction course can “add inches” to the
user’s height, and with other deceptive acts or practices, in violation
of Section 5 of the Federal Trade Commission Act. The hearing
examiner filed an initial decision in which he upheld the complaint
and entered an order to cease and desist, and respondents have ap-
pealed. Only one of the contentions urged by respondents on this
appeal—viz, that the examiner erred in making certain evidentiary
rulings—has sufficient merit to warrant discussion in this opinion.
The contention is that the examiner erred in refusing (1) to admit,
on divect examination, scientific writings offered in evidence by re-
spondents, and (2) to permit respondents to use these writings, on
cross-examination, to impeach the testimony of expert witnesses
supporting the complaint. We do not find it necessary to decide
whether these rulings of the examiner were erroneous. The excluded
documents are part of the record before us on this appeal, and the
Commission has studied them at first hand. We have also reviewed
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the examiner’s findings and conclusions, and the evidence on which
they are based, in the light of the excluded materials. On the basis
of the entire record, including those materials, we conclude that the
examiner’s ultimate findings and conclusions are warranted by the
evidence and are.correct.

Complaint counsel argued before the examiner that the questioned
scientific writings should be excluded as evidence because of the
hearsay rule. This argument, as the examiner recognized in his initial
decision, is wide of the mark. Evidentiary hearings before the Com-
mission are not governed by thmmm

as. “any oral or ¢

ry _evidence,” so
Iong as it is “reliable, probative, and substantial,” is competent and
admmm. Administrative Procedure
Act, Section 7 (c) ; see, e.g., John Bene & Sons, Inc. v. Federal Trade
Commission, 299 Fed. 468, 471 (2d Cir. 1924). As stated in the Com-
mission’s Procedures and Rules of Practice, (August 1, 1963), “Rele-
vant, material, and reliable evidence shall be admitted. Irrelevant,
immaterial, unreliable, and unduly repetitious evidence shall be ex-
cluded.” (Section 3.14(b).)

The test governing use of scientific writings as evidence in admin-
istrative proceedings has been stated in Reilly v. Pinkus, 338 U.S.
269 (1949), and Dolcin Corp. v. Federal Trade Commission, 219 F.

2d 742 (D.C. Cir. 1954). Emphasizing the inapplicability of the hear-
say rule to agency proceedings, the court st i i11_cage :

“TWethink authoritative scientific writings can—and should—be
freelﬁmw gencies.” 7d., at 749. While the proper
rule is that scientific writings are not, as a class of evidence, inad-
missible in Commission proceedings, they should be excluded when
they are irrelevant, immaterial or unduly repetitious, or when they
are patently unreliable or worthless—in the language of the Dolcin
decision, not “authoritative.”*

As to the use of scientific writings on cross-examination, the Su-
preme Court stated in Reilly v. Pinkus, 338 U.S. 269, 275:
In cross-examination respondent sought-to question these witnesses concerning

statements in other medical books, some of which at least were shown to be
respectable authorities. The questions were not permitted. We think this was,

an undue restriction on the right to cross-examine. It certainly is illogical, if
not actually unfair, to permit witnesses to give expert opinions based on hook

Knowledge, and then deprive the party challenging s u : -
e e

tuhity to interrogate them about divergent opinions expressed in other
reputable books. -

tIn Dolcin, the court “assumed” authoritativeness of the sclentific writings offered
through qualified experts who could be cross-examined on the sclence in the field, in-
cluding the’ literature offered, but made it clear that ordinarily the authority of the
work is for the hearing examiner to decide.
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This test was further elaborated in the Zolcin decision :

Reilly v. Pinkus, we think, stands for the general proposition that an expert
witness who bases an opinion to a significant degree upon his reading may be
cross-esamined as to that opinion by reference to other reputable works in his
field. It is not necessary for the witness to have relied in his testimony upon
the particular authority the cross-examiner seeks to use. And we do not think
that the Court limited its ruling to cases involving fraud. The Reilly case also
holds that the trial examiner has broad discretion to determine the extent of
the cross-examination on written authorities. He Dprobably has, in_some cases,
discretion to determine whether there should be any st ch _cross-examination
‘at all. .But it is error to exclude such’ questlons by blanket 1u1e without more.
7219 F, 2d, at 746-47.

The rules established in Re/lly v. Pinkus and Dolcin have the ad-
vantage of simplifying the conduct and consideration of Commission
proceedings. Under these rules, a hearing examiner should not by
blanket rule exclude from evidence scientific writings shown to be
reliable, but on the other hand should prevent a deluge of material
of compar’xtlvely small value; and in determining the extent, if any,
to which the use of such writings may be per nntted OIl Cross-exami-
nation, he should exercise a “broad discretion” in the light of all
the circumstances surrounding the testimony of the expert sought
to be cross-examined.?

Considered as a whole, the initial decision in this case indicates
that the hearing examiner followed these general principles, and.
accordingly, we are denying the respondents’ appeal. An appropriate
order will be entered.

Commissioner Anderson concurred in the result. Commissioner
MacIntyre did not concur. Commissioner Reilly did not participate
for the reason that he did not hear oral argument.

SEPARATE OPINION OF THE COMMISSION
FEBRUARY 28, 1964

By MacI~tyre, Commissioner:

I cannot concur in the opinion of the Majority, for I believe the
statements made therein may have unfortunate and far-reaching
results.

The first question here presented is: Are scientific writings offered
__to prove purported factual st‘ttelnentslet&e—bhewnFad‘ ssﬂ)le mto~.

e\'ldence without Lheana&hor present 11 the courtroom 7 OFf cout se,
=o PIPSERL L the courtr

e s T =

2In a proper case it may be presumed—in the absence of a showiuo to the contrary—
that articles written by apparently qualified experts in reputable scientific journals are
“respectable authorities” within the meaning of Reilly v. Pinkus.
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such writings are hearsay when offered for such a purpose and their
admissibility depends upon a host of factors. In general, however,

it can be said that such evidence should be accepted when its incom-
petence is overcome by a showing that the writing is of such an
authoritative nature as to be generally accepted by a substantial
segment of the scientific community involved. Proof of such accept-
ance will more often stem from the expertise and reknown of the
author, rather than from the nature of the publication. But these
are questions for the hearing examiner to decide and he must be
pmxercise his discretion unencumbered by ambiguous
Commission fiats that “ ¥ * * evidentiary hearings before the Com-
mission are niot governed by the common-law exclusionary rules, such
as the hearsey rule.” The simple truth is that some hearsay 1s admis-
sible and some is not and it is up to the hearing examiner to sift the
wheat from the chaff, with the end in view of compiling a factual
record of reliable evidence. .

In this proceeding the hearing examiner ruled that the writings
offered were not authoritative and coul i y
“fruth of the statements contained therein and rejected them as hear-
“say. T believe that these rulings-were—eorrect—and the Commission
‘should have so ruled. The Majority quotes from Dolcin Corp. Y.
Federal Trade Commission, 219 F. 24 742 (D.C. Cir. 1954), to the
effect that “ * * * authoritative scientific writings can—and should
—Dbe freely used by administrative agencies.” With this statement,
say my colleagues, the court was “Emphasizing the inapplicability
of the hearsay rule to agency proceedings * * * .” As I read Dolcin,
it holds only that authoritative scientific writings, vouched for by a
qualified witness, may be id administrative agencies. To
opine from this narrow holding that the hearsay rule is inapplicable
in a Federal Trade Commission proceeding is stretching the decision

far beyond its proper scope. :
It is my fear that the Comumission’s opinion may._be.interpreted

by hearing examiners and counsel as an invitation to amass records
mglfgay evidence which in the final analysis is incapable of sup-
porting an order to cease and desist, for only evidence which is
Teliable. probative, and substantial” can support such an order.
Administrative Procedure Act, § 7(c), 5 U.S.C. 1006(c) (1952).
There appears to be a good deal of support among members of the
bar and the judiciary for the proposition that the rules of evidence
should be relaxed in administrative proceedings. I am in full sym-
pathy with the view that evidence which would not be admitted in
2 criminal or civil proceeding tried before a jury can and should be

224-069—70—381
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freely admitted in administrative proceedings. However, this sen-
sible rule should not be adulterated to permit the admission of in-
competent evidence lacking corroboration or other support as to its
reliability. After all, we, no less than the courts, are dealing with
the absolutes of fact and truth and the nature of neither changes
with the tribunal. There is absolutely no reason or justification why
the evidentiary basis of, for example, an order of divestiture should
vary depending upon the unhappy accident of whether the Justice
Department or the Federal Trade Commission instituted the Section
7, Clayton Act, proceeding. Respondents and defendants are entitled
to equal justice.

The second question presented by this proceeding is: Was the

hearmg exammer s refusal to Mes ondents’ counsel tu utl-

" lize '1tings In cross-examining the Jomnns

'"wwjﬂ The Majority, relying upon Rz W 'y
v

inkus, and Dolein, held that the use of scientific writings on
cross-examination should be left to the discretion of the hearing
examiner, to be exercised in the light of the circumstances surround-
ing the expert testimony. While T am in substantial agreement swith
this ruling, I would point out that hearing examiners should fnllow
a more relaxed rule in permitting materials to be used for rross-
examination purposes than is used to govern the admissibility of
evidence. The probing of cross-examination is such an important
part of the judicial search for truth that it must never be unduly
restricted or curtailed. Most of the considerations which bar the ad-
mission of hearsay documentary evidence do not apply when the
material is utilized solely for cross-examination purposes. If the wit-
ness being examined is properly qualified, he will evaluate the ma-
terials used to question him. If he is not qualified, the materials may
help to expose this fact and that is an important purpose of the

cross-examination.
Finar OrpEr

Upon consideration of respondents’ appeal from the initial decision
- of the hearing examiner, and for the reasons stated in the accom-
panying opinion,

It is ordered, That:

(1) The findings of fact and conclusions of law contained in the
initial decision are adopted by the Commission to the extent con-
sistent with, and rejected to the extent inconsistent with, the accom-
panying opinion;

(2) The order contained in the initial decision is adopted and
incorporated herein as the final order of the Commission :
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(3) Respondents shall file, within sixty (60) days of receipt of
this order, a written report setting forth in detail the manner and
form of their compliance with the order.

Commissioner Anderson concurring in the result; Commissioner
MacIntyre not concurring; and Commissioner Reilly not participat-
ing for the reason that he did not hear oral argument.

Ix THE MATTER OF
SYLVANIA ELECTRIC PRODUCTS, INC.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(d)
OF THE CLAYTON ACT

Docket 8501. Complaint, June 13, 1962—Decision, Feb. 28, 1964 *

Consent order requiring a Waltham, Mass.,, manufacturer of photographic
lighting products, including flash lamps, flood lamps and projection lamps,
to cease violating Sec. 2(d) of the Clayton Act by such practices as paying
a membership service corporation composed of wholesale druggists at
least $18,000 as compensation for advertising and at least $2,700 for pro-
motional or other services furnished in connection with the sale of
respondent’s produects, while not making comparable allowances available
to all competitors of the favored wholesale druggists.

. COMPLAINT

The Federal Trade Commission, having reason to believe that the
party respondent named in the caption hereof, and hereinafter more
particularly described, has violated and is now violating the provi-
sions of subsection (d) of Section 2 of the Clayton Act, as amended
by the Robinson-Patman Act (U.S.C. Title 15, Sec. 18), hereby is-
sues its complaint, stating its charges with respect thereto as follows:

Parscrarpu 1. Respondent Sylvania Electric Products, Inc., is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Delaware with its office and prin-
cipal place of business located at 63 Second Avenue, Waltham,
Massachusetts.

Par. 2. Respondent is now and has been engaged in the business
of manufacturing, selling and distributing flash lamps, flood lamps,
projection lamps and other miscellaneous type of photographic
lighting products. It sells its products to drug and sundries wlole-
salers located throughout the United States. The total sales of re-

*This proceeding was reopened, cease and desiét order vacated and the complaint wasg
dismissed on Feb. 24, 1965,



