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pointed, bleached, dyed, 1;1p dyed or otherwise artificially
colored.

5 F alhng to set forth the term “Dyed Broadtall processed
Lamb” in the manner required where an election is made to
use that term instead of the term “Dyed Lamb”.

6. Failing to set forth information required under Section
5(b) (1) of the Fur Products Labeling Act and the Rules
and Regulations promulgated thereunder with respect to each
section of fur products composed of two or more sections
containing different animal furs.

- B. Falsely or deceptively advertising fur product-s through the
use of any advertisement, representation, public announcement or
notice which is intended to aid, promote, or assist, directly or in-
directly, in the sale, or offering for sale of fur products, and which
fails to describe as natural fur products which are not pointed,

- bleached, dyed, tip-dyed or otherwise artificially colored.

C. MaLmO' claims and representations of the types covered by
subsections (a), (b), (¢) and (d) of Rule 44 of the Rules and
Regulations promulgated under the Fur Products Labeling Act
unless there are maintained by respondents full and adequate
records disclosing the facts upon which such claims and repre-
sentations are based.

1t is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file w1th the
Commission a report in writing setting forth in detail the manner and
form in which they have complied with this order.

In THE MATTER OF
KENTON LEATHER PRODUCTS, INC., ET AL.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE
COMMISSION ACT

Docket 7812. Complaint, Mar. 10, 1960*—Decision, Nov. 13, 1962

Order dismissing without prejudice, for failure of proof, complaint charging
New York City manufacturers with attaching to their leather wallets and bill-
folds, tickets upon which a certain amount was printed along with the words
“Comparable Billfolds”, when in fact respondents’ wallets or billfolds were
inferior in grade and quality to products selling for the amount so printed.

*As amended October 26, 1960.
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COMPLAINT g

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal.
Trade Commission, having reason to believe that the Ixenton Leather
Products, -Inc., a corporation, and Murray Smallman and Michael
Kaye, 1nd1v1dually and as officers of said corporation, hereinafter
referred to as respondents, have violated the provisions of the said
Act, and it appearing to the Commission that a proceeding by it in
respect, thereof would be in the public interest, hereby issues its com-
plaint stating its charges in that respect as follows:

ParacrarH 1. Respondent Kenton Leather Products, Inc., is a cor-
poration organized, existing and doing business under and by virtue
of the laws of the State of New York with its principal office and place
of business at 101 West 31st Street, New York City, N.Y.

Individual respondents Murray Smallman and Michael Kaye are
officers of the corporate body. They formulate, direct and control the
acts and practices of the corporate respondent, including the acts and
practices hereinafter set forth. Their address is the same as that of
the corporate respondent.

Par. 2. Respondents are now, and for some time last past have been,
engaged in the manufacture, offering for sale, sale and distribution of
leather wallets and billfolds to retailers for resale to the public.

‘Par. 8. In the course and conduct of their business, respondents
now cause, and for some time last past have caused, their said prod-
uct, when sold, to be shipped from their place of business in the
State of New York to purchasers thereof located in various other
States of the United States and in the District of Columbia, and
maintain, and at all times mentioned herein have maintained, a sub-
stantial course of trade in said product in commerce, as “commerce”
is defined in the Federal Trade Commission Act.

Par. 4. Respondents, for the purpose of inducing the purchase of
their product, have engaged in the practice, in connection therewith,
of attaching or causing to be attached, tickets to their wallets or
billfolds, upon which a certain amount is printed, accompanied by
the legend “Comparable Billfolds”, thereby representing, directly or
by implication, that their said wallets or billfolds were of like grade
and quality in all material respects to other wallets or billfolds cur-
rently offered for sale and sold at this amount printed on the ticket. '
In truth and in fact, respondents said wallets or billfolds were in-
ferior in grade and quality in material respects to other wallets and
blllfolds currently selling for the amount printed on said tickets.
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Par. 5. By the aforesaid practice, respondents place in the hands
of retailers means and instrumentalities by and through which they
may mislead the public into the belief that the grade and quality of
respondents’ wallets or billfolds are comparable to the grade and
quality of wallets or billfolds of competitors, selling or sold at the
amounts printed on the aforesaid ticket.

Par. 6. Inthe course and conduct of their business, at all times men-
tioned herein, respondents have been in substantial competition, in
commerce, with corporations, firms and individuals in the sale of
wallets of the same general kind and nature as that sold by respondents.

Par. 7. The use by respondents of the aforesaid false, misleading
and deceptive statements, representations and practice has had, and
now has, the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representations were and are true and into the purchase of
substantial quantities of respondents’ product by reason of said er-
roneous and mistaken belief. As a consequence thereof, substantial
trade in commerce has been, and is being, unfairly diverted to re-
spondents from their competitors and substantial injury has thereby
been, and is being, done to competition in commerce.

Par. 8. The aforesaid acts and practices of respondents, as herein
alleged, were and are all to the prejudice and injury of the public
and of respondents’ competitors and constituted, and now constitute,
unfair and deceptive acts and practices and unfair methods of com-
petition, in commerce, within the intent and meaning of the Federal
Trade Commission Act.

M. Anthony J. K ennedy,Jr., for the Commission.
Howrey, Simon, Baker and Murchison, of Washington, D.C., for
the respondents.

Intriarn Deciston By Epcar A, Burrie, Hearine ExaMINER

Respondents are charged in the Commission’s complaint issued on
March 10, 1960, with practices alleged to be misleading and deceptive
in violation of the Federal Trade Commission Act. The crux of the
charges are set forth in paragraphs4 and 5 as follows:

“Respondents, for the purpose of inducing the purchase of their

- product, have engaged in the practice, in connection therewith, of
attaching er causing to be attached, tickets to their wallets or billfolds,
upon which a certain amount is printed, accompanied by the legend
‘Comparable Billfolds’, thereby representing, directly or by implica-
tion, that their said wallets or billfolds were of like grade and quality
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in all material respects to other wallets or billfolds currently offered
for sale and sold at this amount printed on the ticket. In truth and
in fact, respondents’ said wallets or billfolds were inferior in grade
and quality in material respects to other wallets and billfolds cur-
rently selling for the amount printed on said tickets.”

“By the aforesaid practice, respondents place in the hands of re-
tailers means and instrumentalities by and through which they may
mislead the public into the belief that the grade and quality of respond-
ents’ wallets or billfolds are compfuab]e to the grade and quality of
wallets or billfolds of competitors, selling or sold at the amounts
printed on the aforesaid ticket.” (As amended October 26, 1960.)

Proposed findings of fact and conclusions of law were filed by coun-
sel for the parties on March 16, 1962. Oral argument was had thereon
on March 20, 1962. The hearing examiner has carefully reviewed
and considered same. Proposed findings and conclusions which are
not herein adopted, either in the form proposed or in substance, are
rejected as not supported by the record or as involving immaterial
matters.

Upon the entire record in the case, the hearing examiner makes the
following :

FINDINGS OF TACT

1. Respondent, Kenton Leather Produets, Inc., is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of New York with its principal office and place of business
located at 101 West 31st Street, New York, New York.

2. Individual respondent Murray Smallman is an officer of the cor-
porate respondent. Individual respondent Michael Kaye was an
officer of the corporate respondent until the date of his death on Feb-
ruary 11, 1960. Their address was the same as that of the corporate
respondent

8. Individual respondent Murray Smallman formulated, directed
and controlled the acts and practices of the corporate respondent,
including the acts and practices set forth in the complaint in this
matter.

Individual respondent Murray Smallman is the president of the
corporate respondent and has been from the very incorporation.of
this business. This has been a corporation with the ownership equally
divided between Murray Smallman and Michael Kayve until there was
a new division of stock in August 1959, at which time certain stock
was given to the children of Murray Smallman and Michael Kaye.
However, at that time Murray Smallman and Michael Kaye reserved
to themselves the majority shares of voting stock, i.e., Murray Small-
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man 60 shares of Class‘A Stock and Michael Kaye 60 shares of Class B
Stock.r  The Board of Directors of the corporate respondent consisted
of Murray Smallman, Michael Kaye and their wives. After the death
of Michael Kaye in February 1960, the Board consisted of Murray
Smallman, Adele Smallman and Mrs. Michael Kaye. There is no
evidence of record to indicate that Mrs. Adele Smallman and Mrs.
Michael Kaye ever took an active interest in the business of the corpo-
rate respondent.

4. Respondents are now, and for some time last past hawe been,

engaged in the manufacture, offering for sale, sale and distribution
of leather wallets and billfolds to retailers for resale to the public.

5. In the course and conduct of their business, respondents now
cause, and for some time last past have caused, their said products,
when sold, to be shipped from their place of business in the State of
New York to purchasers thereof located in various other States of
the United States and in the District of Columbia and maintain, and
at all times mentioned herein have maintained a substantial course of
trade in said products in commerce, as “commerce” is defined in the
Federal Trade Comumission Act. ' -

6. Respondents, for the purpose of inducing the purchase of their
product, have engaged in the practice, in connection therewith, of
attaching or causing to be attached, tickets to their wallets and bill-
folds, upon which a certain amount is printed, accompanied by the
legend “Comparable Billfolds”, thereby representing directly or by
implication that their said wallets or billfolds were of like grade and
quality in all material respects to other wallets and billfolds currently
offered for sale and sold at this amount printed on the ticket. In truth
and in fact respondents’ said wallets and billfolds were inferior in
grade and quality in material respects to other wallets and billfolds
currently selling for the amount printed on said tickets.

7. By the aforesaid practice, respondents place in the hands of re-
tailers means and instrumentalities by and through which they may
mislead the public into the belief that the grade and quality of re-
spondents’ wallets or billfolds are compars ‘lble to the grade and quality
of wallets or billfolds of competitors, selling or sold at.the amounts
printed on the aforesaid ticket.

8. In the course and conduct of their business, at all times mentioned
herein, respondents have been in substantial competition, in commerce,
with corporations, firms and individuals in the sale of wallets of the
same general kind and nature as that sold by respondents.

% There-is a total of 100 issuable shares of Class A Stock; also, the same number of
issuable shares of Class B Stock.
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CONCLUSIONS

It must be concluded from the evidence that during the period
contemplated by the complaint respondents engaged in the deceptive
practice of selling billfolds and wallets ticketed as being “Comparable
Billfolds” to those of competitors, when in fact they were inferior.
There can be no doubt that a reasonable inference can be drawn from
the semantics used by respondents that the legend “Comparable Bill-
folds” means comparability in grade, quality and value to competitors’
billfolds retailed at the same or higher price. In fact, the theory of
respondents’ defense does not contest this.

The Commission’s first witness, Virgil E. Hickman, an attorney-
examiner for the Commission described the manner in which he
obtained the wallets and billfolds that became Commission Exhibits
3A, 4A, 8D and 9C. Commission Exhibit 3A. was purchased by him
on October 27, 1959, at Gilchrist’s in Boston ? at a price of $2.99.
Commission Exhibit 4A was purchased at Snellenberg’s in Phila-
delphia at a price of $2.99 on October 19, 1959.2 Commission Exhibit
8D was obtained from the sales office of Prince Gardner in New York
in November 1959. Mr. Hickman testified that he asked for a wallet
that retailed at $7.50.* He also stated that he had seen the identical
wallet in many stores®> Commission Exhibit 9C was obtained from
‘the sales office of Buxton in New York on November 23, 1959. His
testimony further indicates it was substantially identical to those he
had seen in the stores that retail at $7.50.¢

Since these last two wallets were not purchased in retail stores, the
hearing examiner was reluctant to consider this latter evidence of
much probative weight.” Accordingly, counsel supporting the com-
plaint introduced evidence by stipulation and exhibits to establish that
these identical models were actually retailed at the list price of §7.50.°
* From the foregoing, therefore, it is evident that the Princess Gard-
ner wallet, Commission Exhibit 8D, and the Buxton wallet, Commis-

.2 See Commission Exhibit 3H.

3 See Commission Exhibit 4F.

4 See Tr. p. 116.

& See Tr. p. 125.

8 See Tr. p. 129.

7 See Tr. pp. 127, 133.

8 With respect to the Princess Gardner wallet see the stipulation at Tr. p. 256 and
Commission Exhibits 14, 15, 16 and 17 which reflect that model 19R55T was received by
Martin’s Department Store, Brooklyn, New York, and placed on sale during the month of
August 1959. This is the same model as Commission Exhibit 8D.

With respect to the Buxton wallet, a stipulation was entered in the record at Tr. p. 301
to the effect that on August 28, 1959, the Buxton Corporation shipped to Becker's Leather
Goods in Washington, D.C., six wallets, Model 20BSD. These wallets were received on
September 8, 1959, and shortly thereafter were put on sale at the price of $7.50. This
model is the same model as Commission Exhibit 9C.
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sion Exhibit 9C, were on sale in the retail stores, prior to the purchase
of the Kenton wallets, Commission Exhibits 3A and 4A in October
1959. _

~ An expert, Paul Sterne, made a comparison of the aforesaid wallets.
He was eminently qualified to do so. He had been in the leather busi-
ness for over thirty years. He first learned the leather business in a
tannery in Offenbach, Germany, from 1926 to 1936. From 1941 to
1954 he was with Centra Leather Goods, a wallet manufacturer, and
from 1954 to 1960 with two leather importers.® He compared the
Kenton wallet, Commission Exhibit 4A, with the Buxton wallet, Com-
mission Exhibit 9C. It was his opinion, based chiefly on the leather
quality and the quality of workmanship that the Buxton wallet,
Commission Exhibit 9C was superior.’® He then compared the Ken-
ton wallet, Commission Exhibit 3A to the Princess Gardner wallet,
Commission Exhibit 8D. Again it was his opinion that the Princess
Gardner wallet was superior to the Kenton wallet, principally with
respect to the leather quality and the workmanship quality.**

Respondents’ defense is essentially three-fold:

" 1. Commission Exhibits 8 and 4 (Kenton wallets) should not be
compared with Commission Exhibits 8 and 9 (Prince Gardner and
Buxton wallets) since the latter wallets were not purchased until one
month after the Kenton wallets and were not on the retail market at
the same time as Commission Exhibits 3 and 4.

2. The Kenton wallets (Commission Exhibits 3 and 4) were shop-
worn and therefore not representative of like models then on the
market which were comparable to competitors’ wallets and billfolds
at the same or higher retail price.

3. Commission Exhibits 3 and 4 were not otherwise typical or repre-
sentative of respondents’ wallets which were ticketed “Comparable
Billfolds”. Furthermore, respondents’ wallets typically were com-
parable to the wallets of competitors sold at the same or higher price.

As regards respondents’ point that Commission Exhibits 3 and 4
(Kenton wallets) should not be compared with Commission Exhibits
8 and 9 (Prince Gardner and Buxton wallets) since the latter wallets
were not purchased until one month after the Kenton wallets and, -
therefore, were not on the retail market at the same time, there seems
to be little merit. Assuming this contention is correct, it must reason-
ably be presumed, ir: the absence of evidence to the contrary, that wal-
lets purchased one month after the Kenton wallets were purchased,

 See Tr. pp. 176-177.

10 See Tr. p. 184.
u See Tr. p. 187.
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were on the market at the same time as these Kenton wallets, and that,
therefore, Commission Exhibits 8 and 9 were in competition with Com-
mission. Exhibits 8 and 4. ‘Such an assumption need not be-relied
upon in this case, however, since the evidence offered by the Commis-
sion establishes that Commission Exhibits 8 and 4 and Commission
Exhibits 8 and 9 were on the retail market at the same time.

Respondents’ second point is equally without merit. Although
Commission Exhibits 8 and 4 did have the appearance of being handled
extensively, this was not a factor that was considered by the Com-
mission’s expert in determining comparability of those wallets with
Commission Exhibits 8 and 9. In this connection, it might be added
that respondents made no effort to introduce in evidence models which
they did not consider shopworn, identical to Commission Exhibits 3
and 4.

The principal witness for the respondents was Stanley Phillips,
plant manager, who testified that all of the respondents’ wallets were
comparable in grade and quality to competitors’ wallets which sold at
the same or higher retail price. The hearing examiner was impressed
with the fact that Mr. Phillips was an expert for the purpose of mak-
ing such comparisons both from the viewpoint of background and
experience. Nevertheless, his testimony must be viewed as essentially
self-serving ** and, therefore, of minimal probative weight unless cor-
roborated. Such corroboration, however, is notable by its absence in
the respondents’ case. Aside from the comparability of the wallets
themselves, Mr. Phillips’ testimony with regard to the efficient pro-
cedures of the respondent corporation in the manufacture of wallets,
although impressive in some respects, is also self-serving and uncor-
roborated. Other respondents’ witnesses who testified on the issue of
comparability such as James Herrmann and Alex Roberts indicated
they were not experts on leather. Thisis an essential element of proof
in determining the quality of a leather wallet or billfold.

Also lacking as a part of respondents’ case was any specific evi-
dence having probative weight which would establish with unequiv-
ocal clarity the procedures adopted or criteria applied in deciding that
respondents’ wallets were comparable in like grade and quality to
the wallets of their competitors retailed at the same or higher price
during the period both were competing on the market.

Respondents’ third point recited herein to the effect that Commis-

2 As distinguished from self-serving declarations, see Ballentine, Law chtionary, page
1182, to the effect that self-serving evidence is self-regarding evidence which is favorable
to the party who offers it. Self-regarding evidence is evidence which results from the
conduct or language of the party who offers it or from the conduet or the language of his
own witness. .

728-122—65——74
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sion Exhibits 8 and 4 were not otherwise typical or representative of
respondents’ wallets which were ticketed as being of comparable value
and that respondents’ wallets typically were comparable to wallets of
competitors sold at the same or higher price is similarly without merit
since the self-serving evidence adduced, although substantial in vol-
wme, was uncorroborated. The respondents offered an array of
numerous wallets which Mr. Phillips testified were typical of the
wallets that respondents had on the market at the same time that
Commission Exhibits 3 and 4 (Kenton wallets) were on the retail
market. Some of these wallets (i.e., competitors’ wallets) were pur-
chased by respondents’ investigator subsequent to the filing of the
complaint. Others were Kenton wallets held in stock at the plant
of the respondent corporation. These latter wallets, when compared,
appeared to the examiner to be of about the same quality as the
wallets sold by competitors at the same or higher retail price. How-
ever, such visual observation by one not an expert is not persuasive.
The expert testimony as to leather comparability was essentially that
of Mr. Phillips, general manager of the respondent corporation and
uncorroborated.

In presenting the foregoing evidence, respondents relied upon the
testimony of Mr. Phillips, that this array of typical Kenton wallets,
some of which were manufactured by Kenton and some by its com-
petitors, were on the retail market at the same time contemplated
by the complaint. However, there is no corroborative proof in the
nature of Kenton invoices or retailers’ invoices that would establish
such wallets were on the market at the time contemplated by the
complaint and if so, when. Respondents’ evidence is clearly defective
in this respect. » :

Commission’s counsel during the course of the proceedings requested
invoices reflective of when the foregoing wallets were on the market
for the purpose of cross-examining Mr. Phillips. Respondents indi-
cated that they would make such invoices available and allegedly did
so. However, counsel for the Commission did not use them for pur-
poses of cross-examination. Respondents thereafter failed to offer
these invoices in evidence, although the hearing examiner suggested
they might be an element of proof in establishing that typical or rep-
resentative wallets of the respondent corporation were in every way
comparable in grade and quality to the wallets of its competitors re-
tailed at the same or higher price during the period contemplated by
the complaint.®*" Failure to adduce available corroborative evidence
alleged by respondents to be available without doubt has the effect

13 See Tr. 1788-1789.
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of: making self-serving evidence rather unpersuasive. It is also diffi-
cult to understand why respondenfs did not offer adequate expert
testimony other than self-serving evidence on the comparablllty of
the leather used in the wallets whlch is an essential element in proving
compara,ble quality

There is a recognized legal pr&sumptlon tha,t a party W111 produce
evidence which is favorable to him if such evidence exists and is avail-
able.* And the mere withholding or fallmg to produce material
evidence which is available and would, in the circuinstaznices of the
case, be expected to be produced gives rise to a natural inference—
less forceful than that arising from the destruction, fabrication or sup-
pression of evidence in which other parties have a legal interest but
constantly acted upon by the courts—that such evidence is held back
because it would be unfavorable or adverse to the party withholding
t 16

Lord Mansfield observed: “It is certainly a maxim that all evidence
is to be weighed according to the proof which it was in the power of
one side to have produced and in the power of the other to have con-
tradicted.” Tt is pertinent to note that the inference in question has
persuasive rather than probative value, and; as pointed out by many
authorities that it is not mdmanly to be accorded weight as substan-
tive proof.’”

The production of weak evidence when strong is avallable can lead
only to the conclusion that the strong would have been adverse.

14 Respondents’ Exhibit 86, a report on leather tests made by Foster D. Snell, Inc., was
received in evidence purportedly to establish the comparable quality insofar as wearability
and durability of 32 wallets are concerned. They are meaningless in the absence of
explanatory testimony of an expert. Respondents’ witness, Rocco P. Scalici, an employee
of Foster D. Snell, Inc., supervised and conducted the leather tests and attempted to explain
them, although he is not a leather expert, which he concedes (Tr. 1228). In fact, respond-
ents’ counsel appears to rely on the uncorroborated self-serving testimony of Mr. Phillips,
general manager of respondent corporation, in order to identify the leather tested as the
same leather that the wallets received in evidence are made of (Tr., 1229). Under the
circumstances, such self-serving testimony is unpersuasive,

35 Bee also Lewis-Simas-Jones Co. v. Southerm P. Co., 283 U.8. 654, 51 Sup. Ct. 592, 75
L.E¢. 1333; Stocker v. Boston & M. R. Co., 84 N.H. 877, 151 Atl. 457, 70 A.L.R. 1320.

16 See Mammoth Oil Co. v. United ' States, 275 U.S. 13, 48 Sup. Ct. 1, 72 L.Ed.
137; Kirby v. Tallmaedge, 160 U.S. 379, 16" Sup. Ct. 349, 40 L.Ed. 463; Wood
v. Holley Mfg. Co., 100 Ala. 326, 13 So. 948, 46 Am. St. Rep. 56 ; Stedman v. Sted-
man, 179 Cal. 288, 176 Pac. 437 ; Louisville etc. R. Co. v. Thompson, 107 Ind. 442, 8 N.E.
18. 9 N.E. 857, 57 Am. Rep. 120 ; Cnescent, City Ice Co. v. Erman, 36 La. Ann. 841 ; Hersey
V. Hersey, 271 Mass. 545, 171 N.E, 815, 70 A.L.R. 518 ; Masonite Corp. v. Hill, 170 Miss.
158, 154 So. 295, 95 A.L.R. 157 ; Dencer v. Jory, 131 Or. 653, 284/ Pac. 163, 70 A.L.R. 835 ;
Williams v. Commercial Nat. Bank, 49 Or. 492, 90 Pac. 1012,, 91 Pac. 443, 11 L.R.A, (N.S.)
857; Hall v. Vanderpool, 156 Pa. St. 152, 26 Atl. 1069 ; Ex parte Hernlen, 156 $.C. 181,
153 S.E. 133, 69 A.L.R. 443 Missouri etc. R. Co. v. Day, 140 Tex. 237, 136 S.W. 4385,
34 L.R.A. (N.S.) 111 ; Miller v. Miller, 111 W. Va, 338, 161 S.E. 566, reviewed 18 Virginia
L.R. 554 ; Studebaker Corp. v. Hangon, 24 Wyo. 222, 157 Pac, 582, 160 Pac. 836, Ann. Cas.
1917E, 557 ; Jones v. Wettlin, 39 Wyo. 331, 271 Pac. 217, 69 A.L.R, 840.

17 See Jones on Evidence, Sec. 19 at pp. 49 and 50.
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Clifton v. United States, 4 How. 242, 247. Silence then becomes evi-
dence of the most convincing character. Runkle v. Burnham, 153
U.S. 216, 225: Kirby v. Tallmadge, 160 U.S. 379, 383; Bilokumsky
v, Tod, 263 U.S. 149, 158, 154 ; Vajtauer v. Commissioner of Immigra-
tion, 273 U.S. 103, 111, 112; Mammoth Oil Co. v. United States, 275
U.S. 13, 52; Local 167 v. United States, 291 U.S. 293, 298.18

The use by the respondents of the aforesaid false, misleading and
deceptive statements and representations has had, and now has, the
capacity and tendency to mislead and deceive members of the purchas-
ing public into the erroneous and mistaken belief that such statements.
and representations were, and are, true and into the purchase of sub-
stantial quantities of respondents’ products because of such erroneous.
and mistaken belief. As a result thereof, substantial trade in com-
merce has been, and is being, unfairly diverted to respondents from
their competitors and substantial injury has been done to competition
in commerce.

The aforesaid acts and practices of respondents, as hereinabove
found, are all to the prejudice and injury of the public and of re-
spondents’ competitors and constitute unfair and deceptive acts and
practices and unfair methods of competition, in commerce, within the
intent and meaning of the Federal Trade Commission Act. Accord-
ingly, since the Federal Trade Commission has jurisdiction and this
proceeding is in the public interest, the following order shall issue:

ORDER

It is ordered, That respondents, Kenton Leather Products, Inc., a
corporation, its officers, and Murray Smallman, individually and as an
officer of the said corporate respondent, and respondents’ agents, repre-
sentatives and employees, directly or through any corporate or other
device, in connection with the manufacture, offering for sale, sale and
distribution of wallets or billfolds or any other similar product in
commerce as “commerce” 1s defined in the Federal Trade Commission
Act, do forthwith cease and desist from:

1. Using on tickets or in any other manner the words “Com-
parable Billfolds” or any words of similar import, in connection
with any price, as descriptive of respondents’ said products,
when such products are not of like grade and quality in all
material respects as the merchandise to which compared and
which said merchandise is usunally and regularly sold at retail at

the purported price.

18 See Interstate Circuit v. U.S., 806 U.S. 208, 226.
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2. Furnishing any means or instrumentality to retailers or
others whereby they may mislead the public as to the grade and
quality of respondents’ said products, and it is

Further ordered, That the complaint is dismissed as to Michael
Kaye, individually and as an officer of the respondent corporation by
reason of his demise. :

OrpER DismissiNG COMPLAINT

This matter having been heard by the Commission on respondent’s
«exceptions to the hearing examiner’s initial decision and on briefs
and oral argument in support thereof and in opposition thereto;
and ‘ _

The Commission having duly considered said exceptions and the
record herein and having determined that the allegations of the
complaint have not been sustained by the evidence and that the com-
plaint should be dismissed, such disposition of the case rendering it
unnecessary to rule specifically on each of the exceptions to the initial
decision:

It is ordered, That the complaint in this proceeding be, and it
hereby is, dismissed without prejudice, however, to the right of the
Commission to issue a new complaint or to take such further or other
action against the respondents at any time in the future as may
be warranted by the then existing circumstances.

Ix THE MATTER OF

SPENCER GIFTS, INC.,, ET AL.
Docket 8281. Complaint, Jan. 27, 1961—Decision, Nov. 13, 1962

‘ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL
TRADE COMMISSION ACT

Order requiring mail order merchandisers in Atlantic City, N.J., to cease
making such false claims in advertising as ‘that their “Reduce-Eze” girdles
would “Slim 4 Inches Without Diet”, ete.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission having reason to believe that Spencer Gifts, Inc.,
a corporation, and Max Adler and Harry Adler, individually and as
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officers of the said corporation, hereinafter referred to- as respond-
ents, have violated the provisions of said Act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint, stating its charges in that
respect as follows: v : .

Paracrapa 1. Respondent Spencer Gifts, Inec., is a corporation

organized and existing under and by virtue of the laws of the State
of New Jersey. Its office and principal place of business is located at
1601 Albany Avenue Boulevard, Atlantic City, N.J.
. Respondents Max Adler and Harry Adler are the officers and
principal stockholders of the corporate respondent. They formulate,
direct and control its acts and practices including those hereinafter
set forth. The address of the individual respondents is the same as
the corporate respondent. -

Par. 2. Respondents are now, and for some time last past have been,
engaged in the advertising and retail sale of various kinds of merchan-
dise, including a device, as “device” is defined in the Federal Trade
Commission Act, by and through the medium of the United States
mails. Such device is a girdle sold under the brand name of
“Reduce-Eze”. '

Respondents cause their said merchandise, including the “Reduce-
Eze” girdles to be shipped from their place of business in Atlantic
City, New Jersey, to the purchasers thereof located in various states of
the United States and maintain, and have maintained, a substantial
course of trade in said merchandise and devices, in commerce, as
“commerce” is defined in the Federal Trade Commission Act.

Par. 3. In the course and conduct of their aforesaid business,
respondents have disseminated and have caused the dissemination of,
certain advertisements concerning the said device by the United States
mails and by various means in commerce, as “commerce” is defined
in the Federal Trade Commission Act, for the purpose of inducing”
and which were likely to induce, directly or indirectly, the purchase
of said device; and respondents have disseminated, and caused the
dissemination of advertisements concerning said device by various
means for the purpose of inducing and which were likely to induce,
directly or indirectly, the purchase of said device in commerce, as
“commerce” is defined in the Federal Trade Commission Act.

Among and typical, but not all inclusive, of the statements and
representations contained in said advertisements disseminated as here-
inabove set forth are the following :

Slim 4 Inches Without Diet
Slims You 2 Sizes
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Trims 4 Inches Off Your Figure
To Reduce 4 Inches Without Diet

Par. 4. Through the use of said advertisements and others of the
same import but not specifically set out herein, respondents repre-
sented directly or by implication that the wearing of their girdles
will reduce body weight without the necessity of dieting.

Par. 5. The advertisements containing the aforesaid representations
were and are misleading in a material respect and constituted and now
constitute “false advertisements” as that term is defined in the Federal
Trade Commission Act. In truth and in fact, the wearing of
respondents’ girdle will not reduce body weight.

Par. 6. The dissemination by the respondents of the false advertise-
ments, as aforesaid, constituted, and now constitutes, unfair and
deceptive acts and practices in commerce, within the intent and mean-
ing of the Federal Trade Commission Act.

Mr. Ames W. Williams for the Commission.
Mr. Saul W. Arkus of Arkus & Cooper, of Atlantic City, N.J., for
respondents.

Inrr1an Drciston 8y Ravatonp J. Lyncm, HeariNg ExaMINER

The complaint in this proceeding issued January 27, 1961, charges
respondents, Spencer Gifts, Inc., a corporation and Max Adler and
Harry Adler individually and as officers of said corporation with
violating the provisions of the Federal Trade Commission Act by
using false, misleading and deceptive statements and representations:
in advertisements of a device sold under the brand name of “Reduce-
Eze” girdle. The complaint was duly served upon respondents, who
filed answers thereto. Hearings were held in Atlantic City, New
Jersey and New York City, New York. Respondents’ counsel re-
quested additional hearings in Washington, D.C., but after the matter
was set, declined to produce any additional evidence and requested

. that the record be closed for the purpose of taking testimony. Pro-
posed findings of fact and conclusions of law were filed by the
parties. The examiner has given consideration to the proposed find-
ings and conclusions, and all findings of fact and conclusions of law
proposed by the parties not hereinafter found or concluded are here-
with rejected. Based upon the entire record, the undersigned ex-
aminer makes the following findings of fact, conclusions of law and
order.

FINDINGS OF FACT

1. Respondent, Spencer Gifts, Inc., is a corporation, organized and’
existing under and by virtue of the laws of the state of New Jersey
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with its office and principal place of business located at 1601 Albany
Avenue, Atlantic City, New Jersey. Respondent, Max Adler is the
principal officer and stockholder of the corporate respondent and
formulates, directs and controls its acts and practices including the
practices set forth in the complaint.

2. Respondents are now, and for some time last past have been,
engaged in the advertising and retail sale of various kinds of mer-
chandise, including devices as “devices” are defined in the Federal
Trade Commission Act, by and through the medium of the United
States mails. One of such devices is a girdle sold under the brand
name of “Reduce-Eze”. Respondents cause their said merchandise
mcludlng the “Reduce-Eze” girdles to be shipped from their place of
business in Atlantic City, New Jersey to purchasers thereof through-
out the various states of the United States.

3. In the course and conduct of their business, respondents have
disseminated and have caused dissemination of certain advertise-
ments concerning their said devices by the United States mails and
by various means in commerce as “commerce” is defined in the Fed-
eral Trade Commission Act for the purpose of inducing and which
were likely to induce directly or indirectly the purchase of said
devices and respondents have also disseminated and have caused the
dissemination of advertisements concerning their said devices, for
the purpose of inducing or were likely to induce directly or indirectly
the purchase of their said devices in interstate commerce.

Among and typical of the representations and statements in such
advertisements are the following:

Slim 4 Inches Without Diet
Slims You 2 Sizes

Trims 4 Inches Off Your Figure
To Reduce 4 Inches Without Diet

In addition to the girdle referred to as “Reduce-Eze”, the respondents
also advertised and sold girdles called “Deduce-Eze” and “Hip-Eze”
which according to the testimony of Dr. Coyne, a witness for the Com- -
mission, are for all practical purposes one and the same type device as
the girdle referred to as “Reduce-Eze”. The uncontradicted testimony
of Dr. Coyne, a specialist in physical medicine, was that there are only

two ways (in the absence of pathological conditions) to reduce weight,

(a) by increasing daily activity to burn up more fuel than you take in;

and (b) to decrease the dietary intake each day so that less than the
amount of energy required for daily activity is taken. Dr. Coyne
stated that the respondents’ girdles will not alter caloric intake or
_ increase energy output. The only effect of the wearing of a girdle is-
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to change the configuration of the body by moving soft tissues up or
down.

4. Through the use of said advertisements and others of the same
import, respondents represented directly or by implication that the
wearing of their girdles will reduce body weight without the necessity
of dieting when such is not the fact.

5. The advertisements containing the representations and statements
referred to in Finding Number 3 were and are misleading in a material
respect and therefore, constitute “false advertising” as that term is
defined in the Federal Trade Commission Act. In truth and in fact,
the wearing of respondents’ girdles will not reduce body weight.

6. Respondent Harry Adler by aflidavit states that he sold his cap-
ital stock in the respondent corporation on June 18, 1960, and that his
relationship’ with the corporate respondent was terminated on that
 date. Furthermore that his former duties were limited to the super-
vision of personnel and that he did not participate in the formulation
of policy or exercise direction or control over corporate activities, in-
cluding advertising. Counsel supporting the complaint has no. objec-
tion to the dismissal of the complaint as to Harry Adler.

CONCLUSION

The dissemination by the respondents of the false advertisements as
herein found, constituted and now constitutes unfair and deceptive
acts and practices, in “commerce”, within the intent and meaning of
the Federal Trade Commission Act.

ORDER

It is ordered, That respondent Spencer Gifts, Inc., a corporation,
and its officers and respondent Max Adler individually and as an officer
of the said corporation, and respondents’ representatives, agents and
employees, directly or through any corporate or other device, in con-
nection with the offering for sale, sale or distribution of devices desig-
nated as “Reduce-Eze”, “Deduce-Eze” or “Hip-Eze” girdles, or any
other device of similar design, nature, purpose or operation, whether
sold under the same name or any other name, do forthwith cease and
desist from:

(1) Disseminating or causing to be disseminated any adver-
tisement by means of the United States mails or by any means in
commerce, as “commerce” is defined in the Federal Trade Com-
mission Act, which advertisement represents, directly or by impli-
cation that the wearing of a girdle will cause any reduction in
body weight.
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(2) Disseminating or causing to be disseminated, by any means,
any advertisement for the purpose of inducing or which is likely
to induce dlrectlv or 1nd1reot1y the purchase of sald devices in com-
‘merce as “commerce” is defined in the Federal Trade Commission
Act, ‘'which advertisement contains any of the representatlons
prohibited in Paragraph 1, hereof.

It és further ordered, That the complaint be, and the same is hereby
dismissed as to the respondent, Harry Adler.

DECISIO\T oF THE CoMMissioN AND ORDER To FILE REPORT -
OF COMPLIANCE

ThlS matter havmg been heard by the Commission on the respond-
ents’, exceptlons to the hearing examiner’s initial decision; and

‘The Commission having considered the entire record, 1ncludlng the
vbmefs and oral arguments of counsel for respondents and counsel in
Asupport of the .complaint, and having determined that the hearlng
examiner’s findings and conclusions are fully substantlated on the
“record and that the order contained in the initial decision. is appro-
prmte in all respects to dlspose of this matter:

It is ordered, That respondents’ exceptions be, and they hereby
are; denied.

l t.1s further ordered, That the hearmg examiner’s initial dec1s1on,
filed May 1, 1962, be, and it hereby is, adopted as the decnsmn of,the
‘Commlssmn

It is further ordered, That the respondents, Spencer Glfts, Inc,
a corporation, and Max Adler, individually and as an officer of said
corporation, shall, within sixty (60) days after service upon them of
this order, file with the Commission a report, in writing, setting forth
in detail the manner and form in which they have oomphed with
the order to cease and -desist.

By the Com.tmsswn, Commissioner Higginbotham not partlclpatmg

In T™HE MATTER OF
J. A. FOLGER & COMPANY

‘ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(d) OF THE
: : CLAYTON ACT '
Docket 8094 Complaint, Aug. 24, 1960—Decision, Nov. 14, 1962

‘Order requiring a large manufacturer of coffee—which it distributed to whole-
salers and retailers, including voluntary retail groups, retail chains, inde-
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pendents, and the restaurant trade, with sales in 1958 and 1959 approxi:
mating $100,000,000—to cease violating Sec. 2(d) of the Clayton Act by such
practices as paying $150 in 1958 and again in 1959 to Benner Tea Company,

 a retail grocery chain, in connection with the latter’s “Foodarama” anni-
versary sale promotions, while not makmg comparable payments ava1lable
to Benner’s competitors.

CoMPLAINT

The Federal Trade Commission, having reason to believe that the
party respondent named in the caption hereof and hereinafter more
particularly des1gna,ted and described, has Vlolated and is now vio-
lating the provisions of subsection (d) of Section 2 of the Clayton
Act, as’ amended by the Robinson-Patman Act (U.S.C. Title:15,
Sec. 13), hereby issues its complaint, stating its charges with respect
thereto as follows:

Paracrara 1. Respondent J. A.-Folger & Company is a-corpora-
tion organized, existing and doing business under and by virtue-of
the laws of the State of Nevada, with its office and principal place
of business located at 330 West 8th Street, Kansas Clty, Mo.

Pagr. 2. Respondent is now and has been engaged in the manufac-
ture, sale and distribution of coffee. Respondent sells and distributes
its pxoducts to wholesalers and retailers, including voluntary retail
groups and retail chain store organizations. Respondent’s sales of
its products are substantial, exceeding $1,000,000 annually.

Par. 3. Respondent sells and causes its products to be.transported
from its principal place of business in the State of Missouri to cus-
‘tomers located in other States of the United States. There has been
at all times mentioned herein a continuous course of trade in.said
products in commerce, as “commerce” is defined in the Clayton Act,
as amended.

Par. 4. In the course and conduct of its business in commerce, and
particularly since 1958, respondent paid or contracted for the pay-
ment of something of value to or for the benefit of some of its custom-
ers as compensation or in consideration for services or facilities
furnished by or through such customers in connection with their offer-
ing for sale or sale of products sold to them by respondent, and such
payments were not made available on proportionally equal terms to
all other customers competing in the sale and distribution of respond-
ent’s products. ' '

Par. 5: For example, in the year 1959, respondent contracted to pay
and did pay to Benner Tea Compmy, a retail grocery chain with
headquarters in Burlington, Iowa, the amount of $150.00 as compensa-
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tion or as an allowance for advertising or other services or facilities.
furnished by or through Benner Tea Company in connection with its
offering for sale or sale of products sold to it by respondent. Such
compensation or allowance was not made available on proportionally
equal terms to all other customers competing with Benner Tea Com-
pany in the sale and distribution of products of like grade and quality
purchased from respondent.

~ Par. 6. The acts and practices of respondent, as alleged, are in:
violation of subsection (d) of Section 2 of the Clayton Act. as.
amended by the Robinson-Patman Act.

Mr. John Perry for the Commission.
Caldwell, Blackwell, Oliver & Sanders,by Mr. Edward T'. Matheny,
Jr., and Mr. Cornelius E. Lombardi, Jr., for respondent.

Intr1aL DECISION BY Mavurice S. Busx, Hearing ExariNer

The issues herein are as follows. (1) Do two payments of $150.00°
each made by the respondent J. A. Folger Company to one of its
customers, Benner Tea Company (hereinafter sometimes called Ben-
ner), in the years 1958 and 1959, respectively, under the facts stated
below, constitute violations of Section 2(d) of the Clayton Act, as
amended?® (2) Isthe good faith meeting of competition defense ex-
pressly set forth in Section 2(b) of the Clayton Act, as amended,®
also available to sellers charged with violations of Section 2(d) of that
Act although Section 2(d) does not contain a similar defense pro-
vision? Assuming that the answer to the above is in the affirmative,
the third issue is as follows. (3) Were the two aforementioned pay-
ments of $150.00 each made by respondent to Benner (in the words of
Section 2(b)) “made in good faith to meet an equally low price of &
competitor, or the services or facilities furnished by a competitor”?

1 Section 2(d) reads: “That it shall be unlawful for any person engaged in commerce
to pay or contract for the payment of anything of value to or for the benefit of a customer
of such person in the course of such commerce as compensation or in consideration for any
services or facilities furnished by or through such customer in connection with the proc-
essing, handling, sale, or offering for sale of any products or commodities manufactured,
sold, or offered for sale by such person, unless such payment or consideration is available
on proportionally equal terms to all other customers competing in the distribution of such
products or commodities.”

2 Section 2(b) reads: “Upon proof being made. at any hearing on a complaint under this
section, that there has been discrimination in price or services or facilities furnished, the
burden of rebutting the prima facie case thus made by showing justification shall be upon
the person charged with a violation of this section, and unless justification shall be affirma-
tively shown, the Commission is authorized to issue an order terminating the discrimina-
tion : Provided, however, That nothing herein contained shall prevent a seller rebutting
the primsa facie case thus made by showing that his lower price or the furnishing of
gervices or facilities to any purchaser or purchasers was made in good faith to meet an
equally low price of a competitor, or the services or facilities furnished by a competitor.”
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. The complaint herein was issued on August 24, 1960, and the answer
thereto was filed on October 5, 1960. An amended answer filed on
‘October 17, 1961, raises the issues shown as two and three above with
respect to the payment made in 1959 only. The same defenses will
be deemed raised with respect to the 1958 payment as this appears
from the record to be respondent’s intent and as there is no statutory
requirement for the filing of an answer to a complaint issued by the
Federal Trade Commission. Hearing was held on October 17 and
18, 1961, at Kansas City, Missouri. Thereafter proposed findings of
fact, conclusions of law, and arguments in support thereof were filed
by the parties. These have been carefully reviewed and considered
and such proposed findings and conclusions which are not herein
adopted, either in the form proposed or in substance are rejected as
-not supported by the record or as involving immaterial matters. The
facts hereinatfer set forth are based on the entire record.

FINDINGS OF FACT

Respondent J. A. Folger & Company is a corporation, existing and
«doing business under and by virtue of the laws of the State of Nevada,
with its office and principal place of business located at 330 West 8th
Street, Kansas City, Missouri. It has been engaged for many years in
the manufacture, sale and distribution of coffee, including both the
instant coffee and the regular vacuum pack coffee. It sells and dis-
tributes its coffee primarily to wholesalers, retailers, including volun-
tary retail groups, retail chain store organizations and independents.
It also sells its products to restaurants.

Respondent as presently constituted is a merged entity. Sometime
:after the issuance of the complaint herein, it merged with a California
-corporation of the same name and became the surviving corporation.
From the date of the merger, respondent’s operations have been divided
into two autonomous divisions. The former California corporation
now functions as a division of respondent in the Western States which
it previously served, and its headquarters and principal place of
business continues to be in San Francisco, California. The territory
served by the respondent prior to the merger is served by the second
division. This area includes the States of Illinois, Indiana, Kentucky,
Mississippi, Arkansas, Missouri, Towa, Minnesota, North Dakota,
:South Dakota, Nebraska, Kansas, Oklahoma, Texas, New Mexico,
Colorado, and portions of the States of West Virginia, Ohio, Wis-
«consin, Michigan, Florida, Tennessee, Alabama, Georgia, Louisiana
and Wyoming. Each of the two divisions, hereinafter called the San
Francisco and Kansas City Divisions, respectively, has its own execu-
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tive: heads, sales executives and organization and advertising execu-
tlves, organization, and agency. |

The “Folger” brand of coffee manufactured by respondent. is the:
second largest selling brand of coffee in the United States. For the
first nine months of 1961, respondent’s net dollar sales of “Folger”
coffee were $118,675,830. In 1958 and 1959, respondent’s sales, prior
to the merger with the California corporation of the same name, were
approximately $100,000,000. Its Kansas City Division has about
25,000 accounts. In the course of its business, respondent sells and
causes its products to be transported from its principal places of busi-
ness in the States of Missouri and California to customers located in
other States of the United States. There has been at all times men-
tioned herein a continuous course of trade in respondent’s coffee prod-
ucts in commerce, as “commerce” is defined in the Act.

Respondent expends large sums of money for the advertisement and
the promotion of the sales of its products. Its current annual ex-
penditures for these purposes is $22,000,000 of which $16,000,000 is
spent by the Kansas City Division and $6,000,000 by the San Francisco
Division. Of the $16,000,000 disbursed by the Kansas City Division,
- about $6,000,000 thereof is spent in brand-name advertising and about
$7,000,000.in specific sales promotions. TFor the first ten months of
1961, the Kansas City Division scheduled 152 promotions in various
areas involving about 100,000 retail grocery stores operated by some
25,000 of respondent’s direct customers. Respondent uses various
in-store promotions for which it furnishes display materials and mats
for reproduction in newspapers and handbill advertising. These in-
store promotions are variously designated as “Big Top” and “Talk of
the Town” sales and “Folger Guessing” and “Ribbon-Guessing” con-
tests. A number of respondent’s ribbon guessing contests were held
in the trade territory of the Benner Tea Company.

It has been a company policy with respondent for many years to
have all requests received from customers for respondent’s participa-
tion in promotional plans proposed by such customers, reviewed by
one of its top executives for the purpose of ascertaining whether the
proposal involves something that respondent can offer equally to all
competitors of the proposing customer, as required by the provisions
of Section 2(d) of the Act. In case of doubt, the executive consults
with counsel. Prior to the issuance of the complaint in the present
proceeding, respondent had never been cited for a violation of the
Robinson-Patman Act.

- One of respondent’s customers in its Kansas City Division is the
aforementioned Benner Tea Company. “Benner at all' timés -herein
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material was a retail grocery chain with headquarters in Burlington,
Iowa and operated one or more stores in 14 towns in Iowa, 9 towns in
Illinois, and 2 towns in Missouri. During the year 1958 and 1959,
respondent sold a substantial amount of both “Folger” regular coffee
and “F olger” instant coffee to Benner. Benner stocked the “F olger”
coffees in all of its retail stores but also stocked and sold in the same
stores: other nationally advertised brands, including a brand called
“Butternut” manufactured by Paxton & Gallagher to which further
reference will be made below. In addition, Benner featured and sold
at each of its stores its own private brand of vacuum packed regular
coffee under the private labels of “Benner” and “Cascade Inn” which
it imported through brokers and processed for sale by blending, roast-
ing, sampling and bagging. The Benner retail stores in 1958 and
1959 allotted one-third of their total shelf space to its own private
brands of coffees and the remaining shelf space to all of the competing
national brands. In the same period more than one-half of its total
coffee sales were of its private brands of “Benner” and “Cascade Inn”
coffees. Since about 1957, Benner in its advertisements has adver-
tised some of the national brand coffees it sells in its stores as well
as its own private brands, with somewhat greater emphasis on its own
branded coffee than on national brands. Prior to about 1957, Benner’s
advertisements in newspapers and handbills advertised only its private
brand coffees.

Respondent ships the “Folger” coffee it sells to Benner primarily
to the Benner warehouse in Burlington from which it is distributed
by Benner to its individual retail stores and also to some of the in-
dependent retail grocery stores to which Benner sells as a broker or
wholesaler. During the years 1958 and 1959, respondent also sold a
substantial amount of the same regular and instant “Folger” coffee
it sells to Benner to other customers located in the same towns or cities
in the heretofore indicated States in which Benner has retail stores.

Benner has been a vigorous advertiser for many years. At the
times herein material, it ran advertlsements in newspapers each week
of the year which were at times supplemented by the distribution of
handbills known as “Tabloid Mailers” bearing such titles as “King
Size Bargains”, “Springarama” and “Foodarama”.

In June of 1958 and 1959, Benner staged an anniversary sales pro-
motion called a “Foodarama”. It solicited a large number of its
suppliers and others to participate in such “Foodaramas”. It also
sent a brochure to such persons describing the advertising and pro-
motional activities which were to take place durmg the “Foodaramas”.



1172 FEDERAL TRADE COMMISSION DECISIONS
Initial Decision 61 F.7T.C.

These Benner brochures contained statements of the anticipated ad-
vertising and promotion activities as follows:

Tabloid mailing to 185,000 homes! To every home in the Benner trade area
featuring your product PLUS a special section in 19 leading-local newspapers
[names of cities are listed] plus big space ads in seven smaller towns [names
of these towns are also listed] PLUS a big super foodarama display booth * * *
AND the whole promotion will be backed up by * * * signs and displays * * *
special bulletins * * * special meetmgs * * * radio spots.

The Benner brochures also offered participants in the Benner “F 00d-
aramas” a choice of six different advertlsmg and promotional “deals”
as follows:

SUPER FOODARAMA DEAL #1

8’ x 10’ Display Booth plus mention in Tabloid and Ad—_ - ____—___ $150
SUPER FOODARAMA DEAL #2

8’ x 10’ Display Booth plus ¥j¢ page in Tabloid and mention in Ad___. $250
SUPER FOODARAMA DEAL #3

8’ x 10" Display Booth plus % page in Tablold and mention 1n Ad___. 8350
SUPER FOODARAMA DEAL #4

8’ x 10’ Display Booth plus 34 page in Tabloid and mention in Ad-___ $450
SUPER FOODARAMA DEAL #5

8’ x 10’ Display Booth plus % page in Tabloid and mention in AD____  $550

SUPER FOODARAMA DEAL #G6
8’ x 10’ Display Booth plus 1% page in Tabloid, prominent position in
coupon Ad (2nd week) and Giant 2 week Display in every store_._.. $650

Included with each of the Benner “Foodarama” brochures was a
“Reservation Form™. The form set forth each of the above-described
“deals” and provided a place for the recipient to indicate his choice
of “deals” and a place for an “Authorized Signature”. The reservation
form at the bottom thereof contained the following note: “We will
want to work with you in tailor-making this promotion for mawimum
presentation and sales of your pmducts A follow up questionnaire
will follow, and we will be glad to work out any special pr oblems or
details. (For example, you may want to reserve extra booth space or
larger size booth or you may want to use only booth space or only
newspaper or tabloid space, etc.)” (The italic shown is as in
the reservation form.)

The “Foodarama’ was a sales promotlon device used by Benner to
increase the volume of sales of all products, including respondent’s,
handled in its retail stores. Included in the “Foodarama” was a Sun-
day afternoon event called an “Qpen House” at the Burlington ware-
house of Benner where various suppliers who participated in the
“Foodarama” displayed and advertised their respective products in
the booths assigned to them by Benner. The booths were used by
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supplier-participants for the advancement of the sale of their prod-
ucts in the Benner retail stores and more generally for the advertise-
ment of their products to all persons who attended the “Foodaramas”.
The “Open House” for both years was publicized by news-
paper articles, handbills and cards. The 1958 open house attracted
between 12,000 and 15,000 people and the one in 1959 was attended by
some 15,000 to 20,000 persons. Included in the attendance, predom-
inantly of consumers, were customers of respondent, some of which
were wholesale and retail competitors of Benner. Although the open
house events were used to advertise various products of supplier-
participants, none of these products were offered for sale at the two
open houses. There were a few exhibits at the open houses which
were unrelated to the Benner retail food business such as an exhibit of
a certain model car and of farm equipment. Entertainment features
and attractions at the open houses included a welcoming address by
the mayor of Burlington, music by a-high school band, a display of
a rail locomotive and mail car, and a demonstration. of outdoor barbe-
cuing of meat. ‘ , : e

Between 70 and 80 Benner suppliers participated in the “Fooda-
ramas” of 1958 and 1959. Proceeds in the amount of about $20,000
were received by Benner from participants in the “Foodaramas” in
each year for “deals” as described above offered by Benner and ac-
cepted by the participants or variations thereof as agreed upon by
Benner and participants, but the bulk of the individual payments
from suppliers were for “deals” as shown above. A few of the par-
ticipants in the “Foodaramas” did not have booths at the “Open
Houses” in the Benner warehouse, but participated in other features
of the “Foodaramas”. ‘

To advertise its “Foodaramas”, Benner mailed to some 135,000
homes in its trade area its handbills, described as “Tabloid Mailers™
by the parties, in the indicated years. The handbills advertised the
various products being promoted at the “Foodaramas”™. 1In the same
years, Benner ran advertisements in 16 Iowa, 10 Illinois and 2 Mis-
souri local newspapers featuring its “Foodarama” sales and the prod-
ucts of the suppliers it was promoting. Respondent’s coffees received
space in both the Benner handbills and the Benner newspaper
advertisements.

Respondent was one of the supplier-participants in the Benner
“Foodarama” for the years 1958 and 1959. The precise degree of
respondent’s participation in each of these “Foodaramas” is in dis-
pute. Respondent contends that it participated only to the extent of
renting a booth at the open house conducted by Benner at its ware-

728-122—65——75
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house in connection with the “Foodarama” for each year. Counsel
supporting the complaint contends that respondent was a participant
in both the 1958 and 1959 “Foodarama” to the full extent involved
in the Benner proposed “Deal No. 1” which, as heretofore shown, en-
tailed the renting of an “8” x 10” Display Booth plus % ¢ page in Tabloid
and mention in Ad”. Certain facts however, hereinafter set forth,
with respect to respondent’s participation in the involved “Fooda-
ramas” are not in dispute. Respondent in each of the years 1958 and
1959 paid Benner $150 in connection with its participation in the
“Foodaramas” for those years. The parties are agreed that the $150
“Foodarama” payments were separate and distinct from the regular
cooperative advertising and promotional allowances granted by re-
spondent to Benner and all its competitors in connection with the
sale or offering for sale of respondent’s regular and instant coffee.
Although respondent in 1958 and 1959 received from Bennér an-
nouncements of its forthcoming “Foodaramas” and reservation forms,
it never returned the latter to Benner. The reservation form for the
year 1958 retained by respondent in its files is marked with an “X”
along the line on the form reading “SUPER-FOODARAMA DEAL
NO. 1” and a penned arrow leading down from that line to the un-
printed space at the bottom of the form leads to a penned note
reading: “Draw up a contract including Ribbon Game. No mention
of ad.” The written contract referred to was never prepared.

Respondent in connection with Benner’s 1958 “Foodarama” under
date of June 5, 1958, wrote the following letter to Benner: “At the
request of our representative, Mr. L. C. Dodge, we are enclosing our
check in the amount of $150.00 for the booth at your Foodarama Pro-
motion. We know that this will be a splendid production and send
along our best wishes for every success.”

In connection with Benner’s 1959 “Foodarama,” a district repre-
sentative of respondent addressed an interoffice memorandum, dated
May 25, 1959, to persons in respondent’s advertising and sales depart-
ments, reading as follows: “Here is the deal that I worked out with
Benner, on that promotion that we discussed on the phone. Benner
will feature Folger’s 6 oz. instant coffee in the Tabloid and newspaper
advertising the week of June 15th thru June 21. We will rent a
booth from them at their food a rama open house to be held Sunday
June 21, at a cost to us of $150.00. This is for the booth rent and not
an advertising allowance. I did not sign anything to this effect. I
told Mr. Clark their Vice President in charge of sales that Folger’s
word was as good as their signature and therefore I would not sign
anything that could be taken to mean an advertising allowance. That
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all we would buy is booth space and we were not. buying any advertis-
ing. He said it was ok and that they would feature our 6 oz. instant.
coffee on their tabloid and newspaper. Also they will run a chain
wide ribbon contest the weeks of July 9th thru July 18. Giving
Folger’s Coffee the big feature in their ad and playing up the ribbon
contest. We will furnish to them at this time the following premiums.
(For each of their stores, or a total of 10 prizes per store, making a
grand total of 840 prizes to be given away by them [there follows a
list of the prizes]. Total cost per store $35.20. Also I am returning
to you with this letter Benner’s brochure on their Food A. Rama for
your records, also last years Folger Way telling of the promotion.
If there is any questions concerning this please let me know.”

The 1959 payment of $150 by respondent to Benner in connection
with Benner’s 1959 “Foodarama” is shown on one of respondent’s
interoffice “memo” invoices, dated May 28, 1959, as being: “For booth
at annual Foodarama.”

Benner maintained in its records lists of the participants in its
- 1958 and 1959 “Foodaramas” and the amounts contributed by each,
with some indications of variations from its proffered “deals,” such as
“No booth” in its 1958 list, the contribution in such instances being
sometimes $150 and sometimes a lesser amount. The 1959 list does
not, go into this type of detail but lists simply the contribution of each
participant. Respondent’s name is listed in the list for each year
as a contributor in the amount of $150, with no indication on the lists
as to the precise consideration it was to receive from Benner for its
contributions.

In each of the involved “Foodarama” years, respondent was the
recipient of advertising space for its coffee products in both the Benner
“Tabloid Mailers” and in the Benner newspaper advertisements featur-
ing the “Foodarama” sales. .

Respondent, for a number of years has offered to its customers an
in-store promotion called a “ribbon-guessing contest.” The promo-
tion was offered to all of respondent’s customers in the Benner trade
area in the years 1957 through 1959. In connection with such promo-
tions, respondent supplies to the retailer a kit with materials for
holding the contest, display material, and prizes. Benner participated
in respondent’s in-store ribbon-guessing contest promotions in each
of the years 1957 to 1959, inclusive, and featured Folger coffee adver-
tisements in either their handbills or newspaper advertising or both,
but in this period only one advertisement specifically mentioned the
Folger ribbon contest. . The 1957 in-store ribbon contest featured by
Folger in the Benner stores 'wasnot related to a Benner “Foodarama’”
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sale as Benner did not have a “Foodarama” in 1957. Similarly the
Folger 1959 ribbon contest in Benner stores was unrelated to the
1959 “Foodarama’ as it was held subsequent to the 1959 “Foodarama.”
But in 1958, respondent sponsored a ribbon-guessing contest in the
Benner stores at a time which by prearrangement with Benner coin-
cided with Benner’s 1958 “Foodarama.” The examiner finds that
respondent’s participation in Benner’s 1958 “Foodarama” advertise-
ments was solely in connection with respondent’s ribbon-guessing
“promotion contests in the Benner stores and is unrelated to the afore-
mentioned payment of $150 made by respondent to Benner in connec-
tion with respondent’s participation in the Benner 1958 “Foodarama.”
Respondent in the period between May 27 and July 6, 1959, which
includes the June week of 1959.in which the Benner 1959 “Foodarama®™
took place,-conducted a special promotion of its six ounce Instant
Folger Coffee. Under the promotion, respondent offered to all of
its customers in Iowa, including Benner, an allowance of $1.20 per
case-on six ounce Instant Folger Coffee purchased between May 27
and July 6, 1959, “providing the grocer places a retail advertisement
on six ounce Instant Folger’s Coffee in his regular media of news-
papers, handbills or shopping papers within 30-days after date of
purchase”.. The offer further provides that: “To qualify, advertise-
ment must: 1. Be a week end ad. 2. Feature six ounce Instant
Folger’s Coffee exclusively, excepting only retailer’s own brands. 8.
Cover all.of customer’s stores in states of Iowa and Nebraska.”
(Nebraska is not pertinent here because in the involved years Benner
did not operate any stores in Nebraska.) Respondent’s offer. did not
apply to the stores of its customers located in the States of Illinois
and Missouri in which Benner also operated retail grocery stores.
Benner, by meeting the conditions of the described offer as related
to its stores in Iowa received a cash advertising allowance of $120
from respondent. Benner met the advertising requirements of re-
- spondent’s offer through the media of handbills distributed in Iowa
and advertisements inserted in Iowa newspapers as part of its 1959
“Foodarama” advertising. The examiner finds that respondent’s
participation in the Benner 1959 “Foodarama” advertising was due
solely to Benner’s desire to receive the described advertising allowance
from respondent which the latter made available to all of its cus-
tomers operating stores in Iowa. (The examiner does not deem it
significant that the Benner handbills besides being distributed in
Towa were also distributed in Illinois and Missouri because the print-
ing of separate handbills for the latter States would have entailed
additional printing costs not otherwise warranted and for the further
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reason that more than one-half of the Benner stores in 1959 were
located in Iowa.)

From all evidence of record, it is found that respondent’s pay-
ments of $150 each to Benner in the years 1958 and 1959, respectively,
were made solely as payments for the rental of a booth for the dis-
play and advertisement of respondent’s coffee at the “Open House”
held at the Benner warehouse in each of the said years and that
respondent’s primary purpose in renting the booths was to advance
the sale of its coffee in the Benner retail grocery stores. It is further
found that respondent in the involved years did not offer to make
similar payments available to Benner’s competitors on proportionally
equal terms. The evidence on this latter finding is uncontroverted.

Other coffee manufacturing participants at the two “Foodaramas”
were the aforementioned Paxton & Gallagher, manufacturers of
Butternut coffee, and Benner, itself, which as seen manufactured and
sold its own private brand coffees under the names of “Benner” and
“Cascade Inn”. In addition to selling its private label coffees in its
own stores, Benner also supplied the same private label coffees to inde-
pendent, grocers located at 16 towns in Xowa and 4 towns in Illinois.
These independent grocers also handled nationally advertised brands
of coffee which they generally bought directly from the coffee manu-
facturer, including the respondent. At each of the “Foodaramas”,
Benner maintained a booth about twice the size of the booths rented
to others where Benner displayed various products and served its
own private brand coffees, either hot or cold, to all desiring to be
served. Paxton & Gallagher also maintained a booth at each of the
“Foodaramas” for the display of Butternut coffee under Benner’s
above-described “Deal No. 1”. Both Butternut and Benner coffees
were advertised (as was the Folger coffee) in Benner’s “Tabloid
Mailers” and in Benner's newspaper advertisements in connection with
its “Foodarama’ sales. Benner's private brand coffee and Butternut
coffee were in the years here involved in competition with the coffee
sold by respondent. Respondent had advance notice that both the
Benner and Butternut coffees would be displayed and advertised at
the “Open House” feature of the “Foodaramas”. From the record
as a whole it is found that this advance knowledge played an in-
cidental and subordinate part in inducing respondent to rent a booth
at each of the “Foodaramas” for the display and advertisement of its

coffee.
DISCUSSION AND CONCLUSION

The facts as to the consideration respondent bargained for and
received from Benner for its two payments of $150 each have been set
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forth in considerable detail above. No particular purpose would be
served by an attempt to rationalize or to set forth the reasons, not
already apparent from the findings of fact, for the conclusion reached
from these facts that the payments were made exclusively for booth
rentals as contended by respondent and not for a combination of
booth rental and advertisement as contended by counsel supporting
the complaint inasmuch as the examiner is of the opinion that the
respondent must in any event be deemed in violation of the provisions
of Section 2(d) of the Act, even under the finding that the payments in
question were made exclusively for booth rentals, there being no dis-
pute that similar payments on proportionately even terms were not -
made available by respondent to Benner’s competitors. This legal
conclusion appears to be controlled by State Wholesale Grocers v. The
Great Atlantic & Pacific Tea Company, 258 F. 2d 831 (Tth Cir. 1958),
cert. denied, 358 U.S. 947 (1959). That case will hereinafter be
referred to as the A&P case and The Great Atlantic & Pacific Tea
Company, one of the named defendants therein, will be called the A&P
in the discussion below. The matter was a private suit by the plain-
tiffs therein against A&P, operator of chain grocery stores, and certain
grocery suppliers of A&P, arising out of alleged violations of Section
2(d). .

The Court of Appeals in the A&P case held that grocery suppliers
who placed advertising in a magazine known as “Woman’s Day” pub-
lished by an A&P subsidiary corporation solely for the competitive
advantage of A&P retail stores but otherwise operated basically the
same way as any other nationally distributed woman’s magazine,
except for distribution, violated the provisions of Section 2(d)
proscribing payment for services or facilities for processing or sale
unless they made similar payments available on proportionately equal
terms to other grocery companies, even though such companies did
not publish magazines, because the suppliers had failed to make such
payments available to other grocery companies in competition with
A&P. The Court emphasizes that Section 2(d) contains a rigid defi-
nition of acts constituting “unlawfulness.” In that connection the
Court stated: “The fact of paying or contracting for the payment
for the services or facilities referred to is proscribed, subject to the
exception contained in the clause commencing ‘unless’. (The under-
scoring is the Court’s.) It is apparent that Congress has not made
relevant the motive or intent of him who thus pays or contracts to
pay. * * * We believe that the district court erred in relying upon
the fact that it found that there was no evidence of any ulterior
motive on the part of defendant suppliers in advertising in Woman’s
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Day nor that said suppliers had intended to favor A&P over other
customers.” (The emphasis is the Court’s.)

The evidentiary facts in the A&P case, although of course different
than those in the instant case, fall into categories which closely paral-
lel those present in the instant case. In the A&P case the instrumen-
tality used by the suppliers was the customer’s magazine (although
operated by a subsidiary corporation) ; the magazine was identified in
the public mind as the A&P magazine; all of the foods advertised in
the magazine were products sold in A&P stores; the magazine is the
promotional operation of A&P. In the instant case, the instrumen-
tality used by the supplier-respondent was the “Open House” con-
ducted by the customer (Benner) at its own warehouse; the “Open
House” was identified in the consumer’s mind as a Benner attraction
through advertisements by Benner; all or most of the foods displayed
by suppliers at booths at the “Open House” were sold at the Benner
grocery stores; and the “Open House™ at the Benner warehouse was
a promotional operation of Benner.

The Court of Appeals in the A&P case deemed it immaterial that
any of the plaintiffs or wholesalers in that case owned or published
a magazine of any kind, quoting with approval the following state-
ments from the Report of the Attorney General’s National Committee
to Study the Anti-trust Laws, of March 31, 1955, at page 189: “The
[Federal Trade] Commission’s recent clarification of 2(d) and 2(e)
also recognizes that not all customers entitled to participation in a
seller’s promotional plan can effectively utilize each type of promo-
tional service tendered, or perform that form of service which the
seller desires to reward with an allowance under his plan. However,
to ensure appropriate benefits to all qualified customers, the Commis-
sion expects the seller to offer bona fide alternative means enabling all
buyers to participate in some form.”

In the instant matter the record does not disclose whether Benner’s
competitors had warehouses in which to conduct “Open Houses” such
as the Benner affairs or whether the holding of such “Open Houses”
in their warehouses, if they had them, was feasible. Under the hold-
ing in the A&P case this is immaterial as it was incumbent upon re-
spondent to make a similar offer of a payment for booth space to
Benner’s competitors or a feasible alternative and this was not done
in the instant case. ,

Our analysis compels the conclusion under the holding of the Court
of Appeals in the A&P case that the acts of respondent in making the
two payments here in question to Benner without offering similar pay-
ments to Benner’s competitors on proportionately equal terms are acts
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in violation of Section 2(d) unless respondent has established its de-
fense plea of meeting competition in good faith, described in Section
2(b) of the Act. This raises the preliminary question of whether such
a defense is available in response to a charge of violating Section 2(d).
‘The Court in the A&P case has indicated that “the motive of him who
thus pays or contracts to pay” is immaterial. But since the precise
question here under consideration was not before the Court in the A&P
case, the quoted statement must be regarded as being in the nature of
obiter dictum in the present context of the question.

The question, however, was recently directly decided in Ewquisite
Form Brassiere, Inc. v. Federal Trade Commission, 30 U.S.L. Week
2238 (D.C. Cir. Nov. 22, 1961) [7 S.&D. 259], where in a carefully
considered opinion it was held that the defense of meeting competition
in good faith as deseribed in the proviso of Section 2(b) is available in
response to a charge of violating Section 2(d). Pursuant to that
opinion, the examiner concludes that the Section 2(b) defense proviso
is available to respondent as a response to the charge made in the com-
plaint of the Section 2(d) violation. Since respondent was not pre-
cluded at the hearing from introducing any evidence it desired under
the Section 2(b) proviso, such evidence as the respondent introduced
thereunder into the record is now available for analysis.

The examiner is of the opinion that respondent has not established
on the merits a defense under the Section 2(b) proviso. In arriving
at this opinion, the examiner’s inquiry has been limited to that portion
of the proviso which relates to “the furnishing of services or facilities
to any purchaser or purchasers * * * made in good faith to meet the
services or facilities furnished by a competitor” as it cdoes not appear
from the evidence and the respondent’s memorandum thereon that re-
spondent is asserting or can assert a defense under that portion of the
proviso which pertains to lowering prices “to meet an equally low price
of ‘a. competitor”.

The specific “service or facility” here involved is the booth rented
by respondent from Benner at the latter’s warehouse for the advertise-
ment of its coffee products at the Benner “Foodarama’ open houses
held in 1958 and 1959 at the said warehouse. Benner also had a booth
at each of the open houses which it used in part at least. for the adver-
tisement of its private label coffees. Similarly the manufacturer of
Butternut coffee also had a rented booth at the same open house events
for the advertisement of its coffee. It is respondent’s contention that
its booth rentals from Benner “was made in good faith to meet * * *
the services or facilities furnished by a competitor”, namely, Benner
itself, and the manufacturer of Butternut. This contention poses an
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issue of fact as to what the respondent’s “good faith” intention was in
renting the booths in question.

The examiner has concluded from all of the evidence in the record
that respondent’s advance knowledge that both Benner and the Butter-
nut coffee manufacturer would have booth space at the two open houses
played only an incidental and subordinate part in its decision to rent
booths at the Benner open houses.

The examiner has also found from all of the evidence of record that
respondent’s primary purpose in renting the booths was to advance
the sale of its coffee in the many Benner retail stores. The evidence
makes it quite clear that the Benner open houses presented respondent
with an opportunity to advertise its coffees which it could not miss,
irrespective of competition at the open houses from other coffee sup-
pliers, including Benner in its coffee manufacturing capacity. The
Benner open house in each of the indicated years was widely adver-
tised by Benner. It partook in part the nature of a civic event. The
mayor of Burlington spoke at one or both of the open houses. A
high school band played at the open houses. Between 12,000 and
20,000 people attended each of the events. Respondent regardless
of the fact that there would be other coffees than their own advertised
at the open houses, could hardly afford to miss the opportunity to be
represented at the events. The aim of the Benner open houses was
to advance the sale of the products of participating suppliers at the
many Benner retail grocery stores and thereby to increase the volume
of sales in the Benner stores. There can be but little doubt that re-
spondent participated in the events for the principal purpose of ad-
vancing the sale of their products at the Benner stores. It is likewise
clear that respondent insofar as it benefited from participation in the
Benner open houses received such benefits primarily through the ad-
vertising of their products to actual or potential Benner consumer
purchasers in attendance at the open houses. Any additional benefits
that respondent may have received from its participation in the open
houses, such as the advertisement of its products to non-Benner con-
sumer purchasers, in attendance at the events or the meeting of com-
petition, must be regarded as purely incidental. '

Under these circumstances, the examiner is of the opinion that there
is a failure of the “good faith” showing required by the Section 2(b)
proviso for the establishment of respondent’s contention that it rented
the booth facilities of its customer Benner for the purpose of meeting
“the services or facilities furnished by a competitor”. - .

Two other matters require consideration. Respondent urges as an
alternative, in the event it is found that it is in violation of Section
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2(d), that a cease and desist order is “not warranted in this case be-
cause the illegal $150 payments in 1958 and 1959 were inconsequential
when related to the magnitude of respondent’s business volume, and
sales and advertising program, and to the effect on competi-
tion * * *”. While it is true that the two $150 payments are insig-
nificant in size compared to the millions of dollars respondent ex-
pends annually on advertising, that is not the proper measurement of
a de minimus infraction of the law. The true measure of a de mini-
mus infraction is the scope of its effect on competition. When looked
at from that aspect, it is readily apparent that the two payments
cannot be considered “inconsequential”, as argued by respondent,
“on the effect on competition”. For proper perspective, the trade area
in which Benner and its competitors operate should be noted. This
area consists of some 25 relatively small towns, none of which from
cursory examination of population indices, seem to have a population
as great as 50,000. It is at once evident that $150 would buy a not in-
significant amount of newspaper advertising space in the local or
county wide newspapers in the trade area in which Benner and its
competitors advertise and accordingly, cannot be regarded as de mini-
mus. Such an amount had it been offered by respondent to Benner’s
competitors on proportionally equal terms would have offered “a bona
fide alternative means enabling all buyers to participate in some
form”, to again quote from the Report of the Attorney General’s Na-
tional Committee to Study the Anti-trust Laws, supra.

The other matter requiring consideration is the scope of the order
to be entered in this proceeding. Counsel supporting the complaint
requests a broad, sweeping order couched generally in the language
of Section 2(d) to reach each and every conceivable type of act pro-
hibited by the statute. Respondent, on the other hand, requests an
order, in the event it is found in violation, limited “to a violation of
Section 2(d) by payment for a facility furnished by a customer in
connection with a special event organized by that customer and taking
place at a location other than its regular place of retail business”.
(The further request by respondent that the order be limited to its
Kansas City Division on the ground that its San Francisco Division
was a separate corporation at the time of the violations here under
consideration is dismissed from consideration as being palpably un-
tenable.) Respondent argues that any broader order would go be-
yond what is necessary to bring an end to the practices in question,
and would bear no reasonable relation thereto.

The scope of an order for an infraction of a statute within the
jurisdiction of the Commission is largely a matter of discretion to
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be exercised within the general objective of bringing an end to the
unfair practices or price discrimination found to exist. Federal
T'rade Commission v. National Lead Co., 352 U.S. 419, 428 [6 S. & D.
193] (1957) ; Federal Trade Commission v. Morton Salt Co., 334 U.S.
87,54,[4 S. & D. 716,729] (1948).

There are many factors in the instant case which indicate that the
type of order requested by respondent would be adequate to bring
the type of infraction here involved to an end. As the second larg-
est coffee manufacturer in the United States, respondent sells its
products to about 100,000 retail grocery stores, has sales in excess of
100 million dollars a year and expends 22 million dollars annually
on advertising and promotional expenses. Notwithstanding this vol-
ume of sales and expenditures for advertising and sales promotion,
respondent has never been cited for a violation of any of the pro-
visions of the Robinson-Patman Act, until the present proceeding.

This record is due to respondent’s constant policy over the years
to have all customer requests for respondent’s participation in a cus-
tomer advertising or promotion scheme checked by one of its top exec-
utives for clearance of possible infraction of the provisions of the
Robinson-Patman Act before the customer plan may be approved for
respondent’s participation therein. The likelihood of future viola-
tions of any kind by respondent seems unlikely. Geographically the
present infractions involved a relatively small part of respondent’s
trading area as the second largest coffee selling company in the United
States. The two described $150 payments represent a minute frac-
tion of the 22 million dollars respondent expends annually for adver-
tising and promotional expenditures. Under these circumstances, the
examiner is of the opinion that the narrower type of order requested
by respondent, with some adjustments, is warranted, particularly in
view of the fact that a broad order in statutory language would un-
necessarily subject the manifold advertising and promotional activi-
ties of respondent to the possible severe penalties in the recently
enacted Section 11 of the Clayton Act for inadvertent or unwitting
violations of the Act. The Commission has very recently indicated
its preference in the way of orders for “a more narrow and specific
prohibition” to a “broad and indefinite command” in a violation in-
volving Section 5 of the Federal Trade Commission Act which is
indicative of the Commission’s current thinking on the subject.
Colgate Palmolive Company, No. 7736, FTC, Dec. 29, 1961 [59
F.T.C. 1452]. :

From the findings of the evidentiary facts as heretofore set forth,
the examiner reaches the following ultimate findings of fact and law:
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1. That respondent in 1958 and 1959 contracted to pay and did pay
to one of its customers something of value as compensation or in con-
sideration for services or facilities furnished by such customer, con-
sisting of booth space for the advertisement of respondent’s prod-
ucts at a public exhibition controlled by the customer, in connection
with the customer’s offering for sale or sale of products sold to the
customer by respondent.

2. The above-described payments were not made available on pro-
portionally equal terms to all other customers competing in the sale
or distribution of such products purchased from respondent.

3. The said payments by respondent to the said customer for the
furnishing of services or facilities were not made in good faith to meet
the services or facilities furnished by a competitor.

4. The said payments by respondent to the said customer are prac-
tices in violation of subsection (d) of Section 2 of the Clayton Act, as
wmended by the Robinson-Patman Act.

ORDER

1t is ordered, That respondent J. A. Folger & Company, a corpo-
ration, and its officers, employees, agents and representatives, directly
or through any corporate or other device, in or in connection with the
offering for sale, sale or distribution of any of its produets in com-
merce, as “commerce” is defined in the Clayton Act, as amended, do,
forthwith cease and desist from:

Paying or contracting for the payment of anything of value to,
or for the benefit of, any customer of respondent as compensation
~or in consideration for any advertising or any other services or
facilities furnished by or through such customer at a public ex-
hibition controlled by the customer, in connection with the offering
for sale, sale or distribution of respondent’s products, unless such
payment or consideration is made available on proportionally
equal terms to all other customers competing in the distribution
of such produects.

OPINION OF THE ConrIssIoN

By MacIntyre, Commissioner:

The complaint charges respondent with violating Section 2(d) of
the Robinson-Patman Act. The hearing examiner in his initial de-
cision filed January 10,1962, as amended by his order filed January 18,
1962, found that respondent had engaged in practices violating Section
2(d), as charged, and ordered respondent to cease and desist such
practices. '
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Respondent and counsel supporting the complaint have filed cross-
appeals. Respondent contends (a) that it was not violating Section
2(d) because the challenged payments were made in connection with
respondent’s sale of its own products, a contention expressed in several
different ways; (b) that respondent was acting in good faith to meet
competition; (c¢) that an order should not issue because of the alleged
smallness of the payments; and (d) that the order should not extend
to respondent’s San Francisco division. Complaint counsel, in his
appeal, argues that the examiner erred (a) in entering a “limited”
Section 2(d) order, and (b) in holding that the Section 2(b) defense
is available in a Section 2(d) matter.

Respondent is engaged solely in the manufacture, sale and distribu-
tion of coffee. It sells and distributes Folger’s brand coffee to whole-
salers and retailers, including voluntary retail groups, retail chain
store organizations, independents, and to the restaurant trade. Its
sales of coffee in 1958 and 1959 were approximately $100,000,000.

The case concerns payments made in 1958 and 1959 to Benner Tea
Company (Benner) in connection with such company’s anniversary
sale promotions. In those years, Benner staged events called the
“Foodarama”, and it solicited & large number of persons to participate
therein, sending them “Foodarama” brochures. The brochures for
1958 and 1959 are similar. Those distributed in 1959 contain state-
ments as to the anticipated advertising and promotional activity in
connection with the “Foodarama” in part as follows: '
Tabloid mailing to 135,000 homes! To every home in the Benner trade area
featuring your product PLUS a special section in 19 leading local newspapers
(names of cities given) plus big space ads in seven smaller towns (names of
cities given). ... AND the whole promotion will be backed up by . . . signs
and displays . .. special bulletins . . . special meetings . . . radio spots . ..
PLUS a big anniversary foodarama Display Booth during the open house party
at Benners giant food distribution center . . . Over 16,000 Benner customers and
friends will have the opportunity to view your products.

In addition, the brochures offered, for the varying costs given, six
different advertising and promotional deals for participants (i.e., com-
binations of advertising and display booth arrangements).

At the end of each of Benner’s “Foodarama” brochures was a “Res-
ervation Form” which a person signed and returned to Benner if he
wanted to participate in the “Foodarama”. Such person also desig-
nated on the “Reservation Form” the “deal” in which he wanted to
participate.

In 1958, a large number of persons, including some eighty Benner
suppliers, participated in Benner Company’s “Foodarama”. That
year proceeds to Benner from booth rentals, advertising, and “deals”
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(as described above) totaled $20,327.50. Again in 1959, there were
a large number of Foodarama participants, including some seventy
Benner suppliers. That year proceeds to Benner from booth rentals,
advertising, and “deals” totaled $19,500.

In 1958 and 1959, respondent rented a booth at the “Foodarama
open house” in the Benner warehouse in Burlington, Towa. The pro-
duct which respondent promoted at its booth in 1958 was the 2 pound
can of regular Folger’s coffee. In 1959, respondent promoted both
regular and instant coffee at its booth. In 1958, and again in 1959,
respondent paid Benner $150.00 in connection with “Foodarama”.
The hearing examiner has found that this was solely for booth rental
at the “open house”.

During the years 1958 and 1959, respondent also offered to Benner
and all its competitors regular cooperative advertising and promo-
tional allowances in connection with the sale or offering for sale of
respondent’s regular and instant coffee. The $150.00 “Foodarama”
payments were separate and distinct from the regular cooperative
advertising and promotional allowances granted to Benner and its
competitors. Respondent did not make the “Foodarama” payments
available to Benner’s competitors on proportionally equal terms, a
fact about which there appears to be no controversy.

Respondent’s payments of $150.00 both in 1958 and 1959 were but
part of the total of approximately $20,000 contributed in each of these
years by various Benner suppliers and others toward the “Food-
arama” promotions. Such payments, while only $150.00, were signifi-
cant and substantial when viewed in the light of the whole Benner
activity because it was these amounts plus the contributions of others
which permitted Benner to engage in its large “Foodarama” promo-
tional efforts. It is this type of favoritism to a customer such as a
chain organization, even in relatively small individual contributions,
which the law exactly proscribes. Respondent’s argument, therefore,
that no order to cease and desist should be entered because the amounts
paid by respondent were each $150.00 is rejected.

Respondent’s contention that it was solely promoting its own prod-
ucts in connection with the “open house” at the Benner warehouse in
Burlington, Jowa, is not persuasive in the circumstances shown. Paul
H. Kuenzle, former president of Benner Tea Company, testified that
the “Foodarama” was “merely a sales gimmick that the company
would use to obtain more retail sales.” This was a Benner promotion,
in which different media were used to promote and encourage greater
sales at its retail stores, and the “open house”, conducted in the Benner
warehouse, was a part of the general scheme. The “tabloid mailer”
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advertising food sales at Benner retail stores (Commission Exhibit
3-A), distributed in connection with the 1958 “Foodarama”, states in
part:

What is Foodarama! It's our big annual week long sale that ends with a giant
open house party at our Food Distribution Center in Burlington.

The nub of respondent’s argument on this score seems to be, as
expressed in its brief, that its payments were made to “Benner the
food show promoter” rather than “Benner the grocer”. That is an
artificial distinction which we do not accept. The payments were
made to the retailer, and they were made in connection with the
retailer’s sales promotion activity. The mere fact that sales were not
made on the day of the “open house” is of little significance. The
purpose of the “open house” was to whet the appetites of prospective
purchasers so that they would go later to Benner stores to make their
purchases. In this respect, the promotion is little different from a
newspaper advertisement which also solicits the patronage of the con-
sumer at some time in the future. In the circumstances, we reject the
argument that the respondent was solely promoting its own products
at the Benner “open house”. It is clear that the payments were com-
pensation or consideration for services or facilities furnished by the
customer, i.e., the warehouse space, “in connection with the . . . han-
dling, sale or offering for sale” of the product manufactured and sold
by respondent.

The argument that respondent, in this instance, acted in good faith
to meet competition is based on the alleged showing that Benner Tea
Company, as a producer of its own brand of coffee, and Paxton &
Gallagher, manufacturer of Butternut Coffee, are in competition with
respondent, and that respondent had knowledge of their participation
in the “open house” in advance of its own decision to participate,

The question of whether the Section 2(b), meeting competition, de-
fense is available in a Section 2(d) matter had been decided in the
affirmative in the recent decisions. Zaquisite Florm Brassiere, Inc. v.
Federal Trade Commission, 301 F. 2d 499 [7 S. & D. 259] (D.C. Cir.
1961) ; Shulton, Inc. v. Federal Trade Commission, 305 F. 2d 86 [7
S. &D. 472] (7th Cir. 1962). The Commission’s petition for certiorari
in the Ewquisite Form Brassiere matter was denied by the United
States Supreme Court. Federal Trade Commissionv. Exquisite Form
Brassiere, Inc., 369 U.S. 888 [7 S. & D. 259, footnote] (1962).

The examiner, having received evidence on the question of respond-
ent’s asserted defense under Section 2(b) and having concluded in his
initial decision that the defense was available to respondent, found
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and concluded that respondent’s advance knowledge of the participa-
tion of Benner and Paxton and Gallagher Co. played only an inci-
dental and subordinate part in its decision to rent booths at the “open
houses,” that the primary purpose was to advance the sale of respond-
ent’s coffee in the Benner stores and that, in all the circumstanceg, the
respondent had not met in “good faith” the promotional payments of
a competitor. He treated the contention on meeting competition as
an issue of fact on what the respondent’s “good faith” intention was
in renting the booths. We concur in the examiner’s holding that
respondent has not sustained its burden under the statute.

The United States Supreme Court in Standard Oil Co. v. Federal
Trade Comnission, 340 U.S. 231,242 [5 S. & D. 221, 2287 (1951), stated
that the core of the Section 2(b) defense “consists of a provision that
wherever a lawful lower price of a competitor threatens to deprive a
seller of a customer, the seller, to retain that customer. may in good
faith meet that lower price.” The Commission’s views asto a respond-
ent’s burden in proving its defense under Section 2(b) are expressed
in the following recent Commission decisions: 7'ri-Valley Packing As-
sociation, Docket No. 7225 and Docket No. 7496 [60 F.T.C. 1134]
(May 10, 1962) ; dmerican Ol Company. Docket No. 8183 [60 F.T.C.
1786] (June27,1962). :

In this case, respondent has shown that it had advance knowledge
of the participation of competition in the “open house”, but this is far
from suflicient to establish that it was meeting in “good faith” the pro-
motional payments of a competitor? The examiner found, in effect,
that respondent would have rented the “Foodarama” booths irre-
spective of competition at the open houses from other coffee suppliers.
The fact that respondent participated to the same extent as Paxton
and Gallagher Co. was simply accidental. Here the showing is that
the primary purpose of the discriminatory allowance was not to meet
competition, but to advance the respondent’s sales through the buyer’s
retail stores. In view of this, we do not believe that the examiner
erred in finding that respondent failed to make out a defense under
Section 2(b) of the statute. Accordingly, we reject respondent’s
appeal as well as the appeal of complaint counsel on this question.

Respondent’s final argument is that a cease and desist order, if one
is entered, should not extend to its San Francisco division. The claim
1s that respondent operates two autonomous divisions, each covering
the territory served by it prior to the merger (which took place after

1 Respondent had knowledge of the participation of Benner itself, as a coffee producer,
as well as the participation of Paxton and Gallagher Co. It appears doubtful that a seller

would be found to be meeting competition in good faith where the competitor, such as
Benner in this case, Is also a customer of the seller, but we need not decide this point,
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the complaint issued with a California corporation of the same namey,
and each with its own executive heads, sales executives and organiza-
tions, and advertising executives, organization and agency. -

This matter deals with a single corporate entity, i.e., J. A. Folger
& Company, a Nevada corporation. We believe the order should
apply to all the divisions of that company. The alleged “autonomous”
nature of the several divisions at this time, if true, is no assurance
that such will be continued in the future. The two divisions are
dealing with the same product, and, no doubt, will engage in similar
methods -of sale and distribution. Accordingly, there is no sound
basis for excluding from the order one of the company’s divisions.
If the order is to be effective in preventing future violations, it must
include the whole of respondent’s organization.

We will lastly consider the contention of counsel in support of the
complaint in his appeal that the examiner errved in limiting the order
by inserting the phrase “at a public exhibition controlled by the cus-
tomer.” We believe that such limitation in the order is inappropriate
and unduly restricts the order as to the prevention of violations in
the future. See the Commission’s opinions in Vanity Fair Paper
Mills, Inc., Docket No. 7720 (1962) [60 F.T.C. 568, 573]; and The
Quaker Oats Company, Docket No. 8119 (1962) [60 F.T.C. 798, 807],
for our general views on the scope of a Section 2(d) order.

The appeal of the respondent is denied and the appeal of counsel
supporting the complaint is denied in part and granted in part. It is
directed that the initial decision be modified in accordance with the
views expressed in this opinion and that it be adopted, as so modified,
as the decision of the Commission. An appropriate order will be
entered.

Commissioner Elman dissented from the decision herein.

Dissexting OPINION

By Elman, Commissioner:

As the Commission has again been recently reminded, its “wide
discretion” in framing orders “does not permit an injunction of all
violations of the statute just because a single violation has been found.”
Grand Union Company v. Federal Trade Commission, 800 F. 2d 92,
100 [7 S. & D. 329] (C.A.2,1962). An agency, like a court, is bound
by the rule that the finding of a single violation “does not justify an
injunction broadly to obey the statute and thus subject the defendant
to contempt proceedings if he shall at any time in the future commit
some new violation unlike and unrelated to that with which he was
originally charged.” NLRB v. Express Publishing Company, 312

728-122—65——76
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U.S. 426, 435 (1941). The order issued by the Commission here has
the effect, so far as respondent is concerned, of making Section 2(d)
of the Clayton Act, as amended, a criminal statute—for any violation
of which it may be fined up to $5,000 a day. Yet, if there were any
violations here, they were marginal, isolated, and in an uncertain area
of the law.

There is no claim that respondent has not complied fully with Sec-
tion 2(d) in its general promotional and advertising activities, in which
it expends about $22,000,000 a year. The order is based solely upon
payments of $150 made by respondent to Benner Tea Company in
1958, and again in 1959, as rental for booth space at a Sunday after-
noon “Foodarama” open house sponsored by Benner at its warehouse
in Burlington, Jowa. No merchandise was offered for sale at each
of these two exhibitions which, as the hearing examiner found, were
in “the nature of a civic event.” Participants in the “open house”,
which in 1958 attracted over 12,000 people and in 1959 over 15,000
people, included the United States Department of Agriculture, state
and local agencies, the Red Cross, Iowa State College, the Iowa Dairy
Association, and numerous other individuals and organizations which
were not Benner’s suppliers. The general atmosphere was that of a
county fair. “Entertainment features and attractions at the open
houses”, the examiner found, “included a welcoming address by the
mayor of Burlington, music by a high school band, a display of a rail
locomotive and mail car, and a demonstration of outdoor barbecuing
of meat.”

As Commission counsel conceded at the oral argument,* Section 2(d)
requires a showing not only that payments have been made by a
supplier to a customer, but that they were made “as compensation or in
consideration for any services or facilities furnished by or through
such customer in connection with” the resale of the supplier’s products
by such customer. In other words, if, as respondent contends, its
$150 payments merely compensated Benner for furnishing booth space
at the public exhibitions, and were not made to Benner as a customer
and not in connection with the resale by Benner of merchandise bought
by it from respondent, Section 2(d) was not violated. General Foods
Corporation, 52 F.T.C. 798, 828. The question of fact thus raised is a
close one, which both the hearing examiner and the Commission have
resolved against respondent. '

1 4COMMISSIONER ELMAN: Do you think these $150 payments were illegal simply
because they were made to the customer? '

MR. PERRY: No.

COMMISSIONER ELMAN : The statute requires more than that, doesn’t it?

MR. PERRY: Sure it does.”
(Transcript of oral argument, pp. 19-20.)
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Assuming that these payments constituted violations of Section
2(d), they certainly do not justify the broad order now being entered,
covering any and all violations of Section 2(d) no matter how unre-
lated to the acts here found. If there has been any transgression
of the law by respondent, it was not within the general area of pro-
motional and advertising allowances. Rather, it was in connection
with a clearly separate and distinct type of activity—namely, pay-
ment for a facility furnished at a public exhibition controlled by a
customer. If an order is to issue, it certainly should be limited, in
the manner provided by the hearing examiner in the initial decision,
to that distinet kind of payment.

My views on the general questions raised by this type of case have
previously been stated by me, and need not be repeated here. See
dissenting opinions in Shulton, Inc., Docket 7721, July 25, 1961 [59
F.T.C. 106, 114] ; Vanity Fair Paper Mills, Inc., Docket 7720, March
21, 1962 [60 F.T.C. 568, 579]; Quaker Oats Company, Docket 8119,
April 25,1962 [60 F.T.C. 798, 812]; 7'ri-Valley Packing Association,
Dockets 7225, 7496, May 10, 1962 [60 F.T.C. 1134, 1175]; American
04l Co., Docket 8183, June 27, 1962 [60 F.T.C. 1786, 1814] ; and Nuarc
Company, Docket 7848, August 7, 1962 [pp. 875, 394 herein]

Fixar Orbper

Respondent having filed, under Section 4.22(c) of the Commission’s
Rules of Practice, exceptions to the proposed final order, reasons in
support thereof and a proposed alternative form of order, and
counsel supporting the complaint having filed a reply in opposition
thereto; and

The Commission having determined that respondent’s objections to
the proposed final order are without merit and that said order should
be entered as the final order of the Commission: :

It is ordered, That respondent’s objections to the proposed final
order be, and they hereby are, denied.

It is further ordered, That the order contained in the initial deci-
sion be, and it hereby is, modified to read as follows:

It is ordered, That respondent J. A. Folger & Company, a
corporation, and its officers, employees, agents and representatives,
directly or through any corporate or other device, in or in con-
nection with the offering for sale, sale or distribution of any of
its products in commerce, as “commerce” is defined in the Clayton
Act, as amended, do forthwith cease and desist from:

Paying or contracting for the payment of anything of value to,
or for the benefit of, any customer of respondent as compensation
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or in consideration for any advertising or any other services or
facilities furnished by or through such customer, in connection
with the offering for sale, sale or distribution of respondent’s
products, unless such payment or consideration is made available
on proportionally equal terms to all other customers competing
in the distribution of such products.

1t is further ordered, That the initial decision of the hearing ex-
aminer as so modified be, and it hereby is, adopted as the decision of
the Commission.

It is further ordered, That respondent J. A. Folger & Company
shall, within sixty (60) days after service upon it of this order, file
with the Commission a report, in writing, setting forth in detail the
manner and form in which it has complied with the order tc cease
and desist as set forth herein.. _

By the Commission, Commissioner Elman dissenting and Commis-
sioner Higginbotham not participating.

IN TaE MATTER OF
JOAN DELL, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FLAMMABLE FABRICS ACTS

Docket C-266. Complaint, Nov. 15, 1962—Decision, Nov. 13, 1962

Consent order requiring New York City manufacturers to cease violating the
Flammable Fabrics Act by selling ladies’ dresses made of fabric which was
so highly flammable as to be dangerous when worn, and furnishing their
customers a false guaranty to the effect that tests made under the required
procedures showed the fabrics not to be dangerously flammable.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Flammable Fabrics Act, and by virtue of the authority vested
in it by said Acts, the Federal Trade Commission, having reason to
believe that Joan Dell, Inc., a corporation, and Saul Field and Nathan
Block, individually and as officers of said corporation, hereinafter re-
ferred to as respondents, have violated the provisions of said Acts
and the Rules and Regulations promulgated under the Flammable
Fabrics Act, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby issues
its complaint, stating its charges in that respect as follows:
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ParacrarH 1. Respondent Joan Dell, Inc., is a corporation, duly
organized, existing and doing business under and by virtue of the laws
of the State of New York. Respondents Saul Field and Nathan
Block are officers of the corporate respondent and formulate, direct,
and control its policies, acts and practices. Respondents are manu-
facturers of articles of wearing apparel, including ladies’ dresses, and
have their office and principal place of business at 501 Seventh Ave-
nue, New York, N.Y.

Par. 2. Respondents, subsequent to July 1, 1954, the effective date
of the Flammable Fabrics Act, have manufactured for sale, sold and
offered for sale, in commerce; have imported into the United States;
and have introduced, delivered for introduction, transported and
caused to be transported, in commerce; and have transported and
caused to be transported, for the purpose of sale after sale and delivery
in commerce; as “commerce” is defined in the Flammable Fabrics Act,
articles of wearing apparel, as the term “articles of wearing apparel”
is defined therein, which articles of wearing apparel were, under Sec-
tion 4 of the Flammable Fabrics Act, as amended, so highly flammable
as to be dangerous when worn by individuals.

Among the articles of wearing apparel mentioned above were ladies’
dresses. '

Par. 8. Respondents, subsequent to July 1, 1954, the effective date
of the Flammable Fabrics Act, have manufactured for sale, sold, and
offered for sale, articles of wearing apparel made of fabric which was,
under Section 4 of the Flammable Fabrics Act, as amended, so highly
flammable as to be dangerous when worn by individuals, and which
fabric had been shipped or received in commerce, as the terms “article
of wearing apparel?, “fabric”, and “commerce” are defined in the
Flammable Fabrics Act. '

Among the articles of wearing apparel mentioned above were ladies’
dresses.

Par. 4. Respondents, subsequent to July 1, 1954, have furnished
their customers with a guaranty with respect to the articles of wearing
apparel, mentioned in paragraphs 2 and 3 hereof, to the effect, based
upon a guaranty received, respondents guarantied that reasonable
and representative tests made under the procedures provided in Sec-
tion 4 of the Flammable Fabrics Act, as amended, and the Rules and
Regulations promulgated thereunder, showed that said articles of
wearing apparel in the form delivered by the respondents, were not,
so highly flammable under the provisions of the Flammable Fabrics
Act as to be dangerous when worn by individuals. There was reason
for respondents to believe that the articles of wearing apparel covered
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by such guaranty might be introduced, sold, or transported in
commerce. :

Said guaranty was false, in that with respect to some of the said
articles of wearing apparel, respondents had not received such a
guaranty. '

Par. 5. The aforesaid acts and practices of respondents were and
are in violation of the Flammable Fabrics Act and the Rules and Reg-
ulations promulgated thereunder, and as such constitute unfair meth-
ods of competition and unfair and deceptive acts and practices in
commerce, within the intent and meaning of the Federal Trade Com-
mission Act.

Deciston Axp ORDER

The Commission having heretofore determined to issue its complaint
charging the respondents named in the caption hereof with violation
of the Federal Trade Commission Act and the Flammable Fabrics Act,
and the respondents having been served with notice of said determina-
tion and with a copy of the complaint the Commission intended to
issue, together with a proposed form of order; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
respondents of all the jurisdictional facts set forth in the complaint
to issue herein, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by re-
spondents that the law has been violated as set forth in such complaint,
and waivers and provisions as required by the Commission’s rules; and

The Commission, having considered the agreement, hereby accepts
same, issues its complaint in the form contemplated by said agreement,
makes the following jurisdictional findings, and enters the following
order:

1. Respondent Joan Dell, Inc., is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
New York, with its office and principal place of business located at 501
Seventh Avenue, New York, N.Y.

Respondents Saul Field and Nathan Block are officers of said cor-
poration and their address is the same as that of said corporation.

9. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents and the proceeding
isin the public interest.

ORDER

It is ordered, That respondents Joan Dell, Inc., a corporation, and
its officers, and Saul Field and Nathan Block, individually and as offi-
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cers of respondent corporation, and respondents’ representatives, agents
and employees, directly or through any corporate or other device, do
forthwith cease and desist from:
1. (a) Importing into the United States; or
(b) Manufacturing for sale, selling, offering for sale, intro-
ducing, delivering for introduction, transporting or causing
to be transported, in commerce, as “commerce” is defined in
the Flammable Fabrics Act; or
(¢) Transporting or causing to be transported, for the pur-
pose of sale or delivery after sale in commerce;

any -article of wearing apparel which, under the provisions of
Section 4 of the Flammable Fabrics Act, as amended, is so highly
flammable as to be dangerous when worn by individuals.

2. Manufacturing for sale, selling, or offering for sale any article
of wearing apparel made of fabric, which fabric has been shipped
or received in commerce, and which, under Section 4 of the Flam-
mable Fabrics Act, as amended, is so highly flammable as to be
dangerous when worn by individuals. ‘

8. Furnishing to any person a guaranty with respect to any
article of wearing apparel or fabric which respondents, or any of
them, have reason to believe may be introduced, sold or trans-
ported in commerce, which guaranty represents, contrary to fact,
that reasonable and representative tests made under the proce-
dures provided in Section 4 of the Flammable Fabrics Act, as
amended, and the Rules and Regulations thereunder, show and
will show that the article of wearing apparel, or the fabric used
or contained therein, covered by the guaranty, is not, in the form
delivered or to be delivered by the guarantor, so highly flammable
under the provisions of the Flammable Fabrics Act as to be dan-
gerous when worn by individuals, provided, however, that this
prohibition shall not be applicable to a guaranty furnished on the
basis of, and in the reliance upon, a guaranty to the same effect
received by respondents in good faith signed by and containing
the name and address of the person by whom the article of wear-
ing apparel or fabric was manufactured or from whom it was
received.

It is further ordered, That the respondents herein shall, within sixty
(60) days after service upon them of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and form
in which they have complied with this order.
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Ix TaE MATTER OF
THE CAPITAL DISTRIBUTING COMPANY ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(d)
OF THE CLAYTON ACT

Docket C-267. Complaint, Nov. 15, 1962—Dccision, Nov, 15, 1962

Consent order requiring the national distributor for the publications of some
27 publishers—including magazines, comic books, and paperbacks—to cease
violating Sec. 2(d) of the Clayton Act by making payments or allowances
to certain operators of chain retail outlets in railroad, airport, and bus
terminals and outlets in hotels and office buildings, while not making them
available on proportionally equal terms to competing drug and grocery
chains and other newsstands; and, further, making such payments on the
basis of individual negotiation and not on proportionally equal terms.

COMPLAINT

The Federal Trade Commission, having reason to believe that the
parties respondent named in the caption hereof and hereinafter more
particularly designated and described, have violated and are now
violating the provisions of subsection (d) of Section 2 of the Clayton
Act (U.S.C. Title 15, Sec. 13), as amended by the Robinson-Patman
Act, hereby issues its complaint stating its charges with respect thereto
as follows:

Paracrapr 1. Respondent The Capital Distributing Company
(hereinafter referred to as Capital) is a corporation organized and
doing business under the laws of the State of Connecticut, with its
principal office and place of business located at Division Street, Derby,
Conn. Said respondent, among other things, has been engaged and
is presently engaged in the business of selling and distributing var-
ious publications including magazines, comic books and paperback
books under copyrighted titles. Respondent’s sales of publications
during the calendar year 1960 exceeded $4,000,000.00.

Par. 2. Respondent John Santangelo, an individual, is the principal
officer of respondent Capital. He formulates, directs and controls the
acts and practices of said corporate respondent and his address is the
same as that of the corporate respondent.

Par. 3. Respondent Capital acts as national distributor for the
publications of 27 publishers. Five of such publishers are subsidiary
corporations of said respondent; eight of such publishers are not
affiliated with respondent Capital but are owned by the same persons;
and fourteen of such publishers are wholly unaffiliated.
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In its capacity as national distributor for the publications of these
publishers, respondent Capital arranges for distribution of these pub-
lications to newsstands through local wholesalers. In making such
arrangements, respondent Capital performs various services for these -
publishers including the taking of purchase orders and the distribut-
ing, billing and collecting for such publications from customers.
Said respondent has also negotiated various promotional arrange-
ments with the retail customers of said publishers.

In its capacity as national distributor for the publications of the
publishers it represents, respondent Capital, in dealing with the
customers of these publishers, served and is now serving as a conduit
or intermediary for the sale, distribution and promotion of publica-
tions published by said publishers.

Par. 4. Respondent Capital has sold and distributed and now sells
and distributes its publications in substantial quantities in commerce,
as “commerce” is defined in the Chyton Act, as amended, to competing
customers located throughout Vfu‘lous States of the United States and
in the District of Columbia. -

- Par. 5. In the course and conduct of its business in commerce, re-
spondent Capital has paid or contracted for the payment of something
of value to or for the benefit of some of its customers as compensa-
tion or in consideration for services or facilities furnished, or con-
tracted to be furnished, by or through such customers in connection
with the handling, sale, or offering for sale of publications sold to
them by said respondent. Such payments or allowances were not
made available on proportionally equal terms to all other customers
of said respondent competing in the distribution of such publications.

Par. 6. As an example of the practices alleged herein, respondent
Capital has made payments or allowances to certain retail customers
who operate chain retail outlets in railroad, airport and bus terminals,
as well as outlets located in hotels and office buildings. Such pay-
ments or allowances were not offered or otherwise made available
on proportionally equal terms to all other customers (including drug
chains, grocery chains and other newsstands) competing w ith the
favored customers in the sale and distribution of the pubhcmtmns of
said respondent. Among the favored customers receiving payments
in 1960, and during the first six months of 1961, which were not
offered to other competing customers in connection with the purchase
and sale of respondent’s publications were:
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1961
Customer : 1960 (Jan.—June)
Greyhound Post Houses, Forest Park, I1l__._______ $3,937.47  $1,521. 60
Interstate Hosts, Los Angeles, Calif.______.____.___ 221. 26 188. 66
ABC Vending Corp., Long Island City, N.¥Yoo_____ 1, 020. 72 569. 86
Fred Harvey, Chicago, Il _______________________ 881.21 74.30
Sky Chefs, New York, N.Y_____ . ____ 354. 94 92. 88

Said respondent made said payments to its favored customers on the
basis of individual negotiations. Among said favored customers such
payments were not made on proportionally equal terms. -

Par. 7. The acts and practices of respondents as alleged above are
in violation of the provisions of subsection (d) of Section 2 of the
Clayton Act, as amended.

DErciston AND ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violation of subsection (d) of Section 2 of the Clayton Act, as amended,
and the respondents having been served with notice of said determina-
tion and with a copy of the complaint the Commission intended to
issue, together with a proposed form of order; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the complaint
to issue herein, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondents that the law has been violated as set forth in such com-
plaint, and waivers and provisions as required by the Commission’s
rules; and

The Commission, having considered the agreement, hereby accepts
same, issues its complaint in the form contemplated by said agreement,
makes the following jurisdictional findings, and enters the following
order:

1. Respondent, The Capital Distributing Company, is a corpora-
tion organized, existing and doing business under and by virtue of the
laws of the State of Connecticut, with its office and principal place of
business located at- Division Street, in the city of Derby, State of
Connecticut.

Respondent, John Santangelo, is an officer of said corporation and
his address is the same as that of said corporation.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents.
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ORDER

1t is ordered, That respondents The Capital Distributing Company,
a corporation, its officers, and John Santangelo, individually and as an
officer of said corporation, and respondents’ employees, agents and
representatives, directly or through any corporate or other device,
in connection with the distribution, sale or offering for sale of pub-
lications including magazines, comic books and paperback books in
commerce, as “commerce” is defined in the amended Clayton Act, do
forthwith cease and desist from:

Paying or contracting for the payment of an allowance or
anything of value to, or for the benefit of, any customer as com-
pensation or in consideration for any services or facilities fur-
nished by or through such customer in connection with the han-
dling, offering for sale, sale or distribution of publications
including magazines, comic books and paperback hooks distrib-
uted, sold or offered for sale by respondents, unless such payment
or consideration is affirmatively offered and otherwise made avail-
able on proportionally equal terms to all of their other cutsomers
competing with such favored customer in the distribution of such
publications including magazines, comic books and paperback
books.

The word “customer” as used above shall be deemed to mean anyone
who purchases from a respondent, acting either as principal or agent,
or from a distributor or wholesaler where such transaction with such
purchaser is essentially a sale by such respondent, acting either as
principal or agent.

It is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.

Ixn THE MATTER OF

MINDLIN’S, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED-
ERAL ' TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Docket C-268. Complaint, Nov. 15, 1962—Decision, Nov. 15, 1962

Consent order requiring Kansas City, Mo., retailers of fur products to cease
violating the Fur Products Labeling Act by failing to show on labels and
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invoices and in advertising the true names of animals producing certain
furs, and failing in labeling and invoicing to disclose the country of origin
of imported furs and to use the term “natural” where required; labeling
fur products falsely as to the names of animals producing certain furs and
to show that artificially colored furs were natural, and tagging them with
fictitious prices; failing in labeling to disclose when fur was artificially
colored, to identify the manufacturer, etc., and to use the term “Persian
Lamb” as required; failing to use on invoices the terms “Dyed Broadtail-
processed Lamb” and “Dyed Mouton Lamb”; by advertising in newspapers
which represented excessive amounts as usual retail prices; failing to main-
tain adequate records as a basis for pricing and value claims; and failing
in other respects to comply with labeling and invoicing requirements.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fur Products Labeling Act and by virtue of the authority
vested in it by said Acts, the Federal Trade Commission having rea-
son to believe that Mindlin’s, Inec., a corporation, and its officers and
Harold S. Mindlin, individually and as officer of said corporation,
and Alexander Meltzer, individually and as fur buyer and manager
of the fur department of corporate respondent, hereinafter referred
to as respondents have violated the provisions of said Acts and the
Rules and Regulations promulgated under the Fur Products Labeling
Act, and it appearing to the Commission that a proceeding by it in re-
spect thereof would be in the public interest, hereby issues its com-
plaint stating its charges in that respect as follows:

ParacrarH 1. Respondent Mindlin’s, Inc., is a corporation orga-
nized, existing and doing business under and by virtue of the laws of
the State of Missouri.

Individual respondent Harold S. Mindlin is an officer of the cor-
porate respondent. Individual respondent Alexander Meltzer is fur
buyer and manager of the fur department of corporate respondent.
The individual respondents formulate, direct and control the acts,
practices and policies of corporate respondent Mindlin's, Inec.,
including those hereinafter set forth.

Respondents are retailers of fur products and have their office and
principal place of business at 201 West 47th Street, Kansas City, Mo.

Par. 2. Subsequent. to the effective date of the Fur Products Label-
ing Act on August 9, 1952, respondents have been and are now en-
gaged in the introduction into commerce, and in the sale, advertising,
and offering for sale, in commerce, and in the transportation and dis-
tribution in commerce, of fur products; and have sold, advertised,
offered for sale, transported and distributed fur products which have
been made in whole or in part of fur which had been shipped and
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received in commerce, as the terms ‘“commerce”’, “fur” and “fur
product” are defined in the Fur Products Labeling Act.

Par. 3. Certain of said fur products were misbranded in that they
were falsely or deceptively labeled or otherwise falsely or deceptively
identified with respect to the name or names of the animal or
animals that produced the fur from which said fur products had been
manufactured, in violation of Section 4(1) of the Fur Products
Labeling Act.

Par. 4. Certain of said fur ploducts were misbranded in that they
were falsely or deceptively labeled or otherwise falsely or deceptively
identified to show that the fur contained therein was natural, when
in fact such fur was pointed, bleached, dyed, tip-dyed or otherwise
artificially colored, in violation of Section 4(1) of the Fur Products
Labeling Act.

Par. 5. Certain of said fur pr oducts were misbr anded in that labels
affixed thereto contained fictitious prices and misrepresented the regu-
lar retail selling prices of such fur ploducts in that the prices repre-
sented on such labels as the regular prices of the fur products were
in  excess of the retail prices at which the respondents usually and
regularly sold such fur products in the recent regular course of busi-
ness, in violation of Section 4(1) of the Fur Products Labeling Act.

Par. 6. Certain of said fur products were misbranded in that they
were, not labeled as required under the provisions of Section 4(2) of
the Fur Products Labeling Act and in the manner and form
prescribed by the Rules and Regulations promulgated thereunder.

Among such misbranded fur products, but not limited thereto, were
fur products with Iabels which failed:

1. To show the true animal name of the fur used in the fur product.

9. To disclose that the fur contained in the fur product was
bleached, dyed, or otherwise artificially colored, when such was the
fact.

8. To show the name, or other identification issued and registered
by the Commission of one or more of the persons who manufactured
such fur product for introduction into commerce, introduced it into
commerce, sold it in commerce, advertised or offered it for sale in
commerce, or transported or distributed it in commerce.

4. To show the country of origin of the imported furs used in the
fur product.

Par. 7. Certain of said fur products were misbranded in violation
of the Fur products Labeling Act in that they were not labeled in ac-
cordance with the Rules and Regulations promulgated thereunder in

the following respects:
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(a) Information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated thereunder
was set forth in abbreviated form, in violation of Rule 4 of said Rules
and Regulations.

(b) The term “Persian Lamb™” was not set forth in the manner
required by law, in violation of Rule 8 of the Rules and Regulations.

(c) The term “natural” was not used to describe fur products that
were not pointed, bleached, dyed, tip-dyed or otherwise artificially
colored, in violation of Rule 19(g) of said Rules and Regulations.

(d) Information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated thereunder
was not completely set out on one side of labels, in violation of Rule
29(a) of said Rules and Regulations.

(e) Information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated thereunder
was not set forth in the required sequence, in violation of Rule 30 of
said Rules and Regulations.

(£f) Information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated thereunder
was not set forth separately on labels with respect to each section of
fur products composed of two or more sections containing different
animal furs, in violation of Rule 36 of said Rules and Regulations.

(g) Required item numbers were not set forth on labels, in violation
of Rule 40 of said Rules and Regulations.

Par. 8. Certain of said fur products were falsely and deceptively
invoiced by the respondents in that they were not invoiced as required
by Section 5(b) (1) of the Fur Products Labeling Act, and the Rules
and Regulations promulgated under such Act.

Among such falsely and deceptively invoiced fur products, but not
limited thereto, were invoices pertaining to such fur products which
failed :

1. To show the true animal name of the fur used in the fur product.

9. To show the country of origin of the imported furs used in the
fur product.

Par. 9. Certain of said fur products were falsely and deceptively
invoiced in violation of the Fur Products Labeling Act in that they
were not invoiced in accordance with the Rules and Regulations pro-
mulgated thereunder in the following respects:

(a) Information required under Section 5 (b) (1) of the Fur Prod-
uets Labeling Act and the Rules and Regulations promulgated there-
under was set forth in abbreviated form, in violation of Rule 4 of said

Rules and Regulations.



MINDLIN'S, INC., ET AL. 1203
1199 Complaint

(b) The term “Dyed Broadtail-processed Lamb’ was not set forth
in the manner required by law, in violation of Rule 10 of said Rules
and Regulations.

(¢) The term “Dyed Mouton Lamb™ was not set. forth in the manner
required by law, in violation of Rule 9(a) of the said Rules and
Regulations. ‘

(d) The term “natural” was not used to describe fur products that
were not pointed, bleached, dyed, tip-dyed or otherwise artificially
colored, in violation of Rule 19(g) of said Rules and Regulations.

Par. 10. Certain of said fur products were falsely or deceptively
advertised in that said fur products were not advertised as required
under the provisions of Section 5(a) of the Fur Products Labeling
Act and in the manner and form prescribed by the Rules and Regula-
tions promulgated thereunder.

Said advertisements were intended to aid, promote and assist,
directly or indirectly, in the sale and offering for sale of said fur
products.

Among and included in the advertisements as aforesaid, but not
limited thereto, were advertisements of respondents which appeared
in issues of The Kansas City Times, a newspaper published in the city
of Kansas City, State of Missouri, and having a wide circulation in
said State and various other States of the United States.

Among such false and deceptive advertisements of fur products,
but not limited thereto, were advertisements which failed to disclose
the name or names of the animal or animals that produced the fur
contained in the fur product as set forth in the Fur Products Name
Guide, in violation of Section 5(a) (1) of the Fur Products Labeling
Act.

Par. 11. By means of the advertisements referred to in paragraph
10, and other advertisements of similar import and meaning not spe-
cifically referred to herein respondents represented prices of fur prod-
ucts as having been reduced from regular or usual prices and the

~amount of such reductions constituted savings to the purchasers, where
the so-called regular or usual prices were in fact fictitious in that they
were not the prices at which said merchandise was usually sold by
respondents in the recent course of business and no savings were
thereby afforded to the purchasers, in violation of Section 5(a) (5) of
the Fur Products Labeling Act and Rule 44(a) of the Rules and
Regulations promulgated under the said Act.

Par. 12. Respondents by means of the advertisements referred to in
paragraph 10 and other advertisements of similar import and mean-
ing not specifically referred to herein, falsely and deceptively adver-
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tised fur products in that respondents represented that fur products
offered for sale were the stock of a business in a state of liquidation,
when such was not the fact, in violation of Section 5(a)(5) of the
Fur Products Labeling Act and Rule 44(g) of the Rules and Regula-
tions promulgated under the said Act.

Par. 13. Respondents further falsely and deceptively advertised
fur products, in violation of Section 5(a)(5) of the Fur Products

Labeling Act, by affixing labels to fur products which contained ficti-
tious prices and misrepresented the regular retail selling prices of
such products in that the prices represented on such labels as the regu-
lar prices of the fur products were in excess of the retail prices at
which respondents usually and regularly sold such products in the
recent regular course of business.

Par. 14. Respondents in advertising fur products for sale as alleged
in parflgmphs 10 through 12 made claims and representations respect-
ing prices and values of fur products. Said representations were of
the types covered by subsections (a), (b), (c), and (d) of Rule 44
of the Rules and Regulations promulgated under the Fur Products
Labeling Act. Respondents in making such claims and representa-
tions failed to maintain full and adequate records disclosing the facts
upon which such claims and representations were based in violation
of Rule 44 (e) of said Rulesand Regulations.

Par. 15. The aforesaid acts and practices of respondents, as herein
alleged, are in violation of the Fur Products Labeling Act and the
Rules and Regulations promulgated thereunder and constitute unfair
and deceptive acts and practices and unfair methods of competition
in commerce under the Federal Trade Commission Act.

Deciston AND ORDER

The Commission having heretofore determined to issue its complaint
charging the respondents named in the caption hereof with violation
of the Federal Trade Commission Act and the Fur Products Labeling
Act, and the respondents having been served with notice of said de-
termination and with a copy of the complaint the Commission in-
tended to issue, together with a proposed form of order; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
respondents of all the jurisdictional facts set forth in the complaint
to issue herein, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by re-
spondents that the law has been violated as set forth in such com-
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plaint, and waivers and provisions as required by the Commission’s
rules; and : o

The Commission, having considered the agreement, hereby accepts
same, issues its complaint in the form contemplated by said agreement,
makes the following jurisdictional findings, and enters the following
order:

1. Respondent, Mindlin’s, Inc., is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
Missouri, with its office and principal place of business Jocated at 201
West 47th Street, in the city of Kansas City, State of Missouri.

Respondent Harold S. Mindlin is an officer of said corporation.
Respondent Alexander Meltzer is fur buyer and manager of the fur
department of said corporation. Their address is the same as that
of said corporation.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

1t is ordered, That respondents, Mindlin’s, Inc., a corporation, and
its officers, and Harold S. Mindlin, individually and as an officer of
said corporation, and Alexander Meltzer, individually and as fur
buyer and manager of the fur department of the corporate respondent,
and respondents’ representatives, agents and employees, directly or-
through any corporate or other device, in connection with the intro-
duction into commerce, or the sale, advertising, or offering for sale
in commerce or the transportation or distribution in commerce of
any fur product; or in connection with the sale, advertising, offering
for sale, transportation, or distribution of any fur product which
is made in whole or in part of fur which has been shipped and re-
ceived in commerce, as “commerce”, “fur” and “fur product” are de-
" fined in the Fur Products Labeling Act, do forthwith cease and desist

from:

A. Misbranding fur products by : _

1. Failing to affix labels to fur products showing in words
and figures plainly legible all the information required to be
disclosed by each of the subsections of Section 4(2) of the
Fur Products Labeling Act. _

9. Representing directly or by implication on labels that
the fur contained in fur products is natural when such fur
is pointed, bleached, dyed, tip-dyed or otherwise artificially
colored. \

-1
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3. Falsely or deceptlvely labeling or otherwise identifying
any such product as to the name or names of the animal or
animals that produced the fur from which such product was
manufactured.

4. Falsely or deceptively labeling or otherwise identifying
such products as to the regular prices thereof by any repre-
sentation that the regular or usual prices of such products
are any amount in excess of the prices at which respondents
have usually and customarily sold such products in the recent
regular course of business.

5. Setting forth on labels affixed to fur products infor-
mation required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations plomulmted
thereunder in abbreviated form.

6. Failing to set forth the term “Persian Lamb” in the
manner required where an election is made to use that term
instead of the term “Lamb”.

7. Failing to set forth information required under Section

- 4(2) of the Fur Products Labeling Act and the Rules and

Regulations promulgated thereunder in the sequence required
by Rule 80 of said Rules and Regulations.

8. Failing to set forth separately on labels attached to fur
products composed of two or more sections containing
different animal furs the information required under Sectlon
4(2) of the Fur Products Labeling Act and the Rules and
Regulations promulgated thereunder with respect to the fur
comprising each section.

-9. Failing to set forth on labels the item number or mark
assigned to a fur product.

10. Failing to describe fur products as natural when such
fur products are not pointed, bleached, dyed, tip-dyed or
otherwise artificially colored.

11. Failing to set forth all the information required to be
disclosed by Section 4(2) of the Fur Products Labeling
Act and the Rules and Regulatlons promulgated ther eundel
on one side of labels.

B. Falsely or deceptively invoicing fur products by :

1. Failing to furnish invoices to purchasers of fur products
showing in words and figures plainly legible all the informa-
tion required to be disclosed by each of the subsections of
Section 5(b) (1) of the Fur Products Labeling Act.
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2. Setting forth information required under Section 5(b)
(1) of the Fur Products Labeling Act and the Rules and Reg-
ulations promulgated thereunder in abbreviated form.

3. Failing to set forth the term “Dyed Mouton Lamb” in
the manner required where an election is made to use that
term instead of the term “Dyed Lamb”.

* 4. Failing to set forth the term “Dyed Broadtail-processed
Lamb” in the manner required where an election is made to
use that term instead of the term “Dyed Larb”, ‘

5. Failing to describe fur products as natural when such
fur products are not pointed, bleached, dyed, tip-dyed or
otherwise artificially colored.

C. Falsely or deceptively advertising fur products through the
use of any advertisement, representation, public announcement or
notice which is intended to aid, promote or assist, directly or in-
directly, in the sale, or offering for sale of fur products, and which :

1. Fails to set forth all the information required to be dis-
closed by each of the subsections of Section 5(a) of the Fur
Products Labeling Act.

2. Represents directly or by implication that the regular
or usual price of any fur product is any amount in excess of
the price at which respondents have regularly and usuallv
sold such products in the recent regular course of business.

3. Misrepresents directly or by implication that any such
products are the stock of a business in a state of liquidation.

4. Misrepresents in any manner that savings are available
to purchasers of respondents’ fur products. '

D. Making claims and representations of the types covered by
subsections (a), (b), (¢) and (d) of Rule 44 of the Rules and Reg-
ulations promulgated under the Fur Products Labeling Act unless
there are maintained by respondents full and adequate records
disclosing the facts upon which such claims and representations

are based.

1t is further ordered, That the respondents herein shall, within sixty
(60) days after service upon them of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and form in-
which they have complied with this order.
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Ix Ter MATTER OF

YOUR INCOME TAX RECORDS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FED-
' ERAL TRADE COMIMISSION ACT

Docket C-269. Complaint, Nov. 15, 1962—Decision, Nov. 15, 1962

Consent order requiring New York City sellers, through their franchised dis-
tributors, of a combined record keeping system and tax service for small
businesses, to cease—in advertisements in newspapers, brochures, and other
advertising material to induce the purchase of distributorships—misrepre-
senting distributors’ earnings and opportunities for profits; respondents’
time in business, experience and importance; approval of their system by
banks, ete., as in the order below set forth in detail.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Your Income Tax
Records, Inc., a corporation, and James W. Riley, individually and
as an officer of said corporation, hereinafter referred to as respond-
ents, have violated the provisions of said Act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint stating its charges in that
respect as follows:

ParscrapH 1. Respondent Your Income Tax Records, Inc., is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of New York, with its principal office
and place of business located at 53 Worth Street, New York 13, N.Y.

Respondent James W. Riley is an officer of the corporate respondent.
He formulates, directs and controls the policies, acts and practices
of the corporate respondent, including the acts and practices herein-
after set forth. His address is the same as that of the corporate
respondent.

Paxr. 2. Respondents are now, and for some time last past have
been, engaged in the advertising, offering for sale, sale and distribu-
tion, through franchised distributors, of a combined record keeping
system and tax service for small businesses. Businessmen purchasing
said systems and service are referred to as “subscribers” by responc-
ents. The record keeping system consists of a loose-leaf binder called
“Your Income Tax Saver” which contains forms and instructions for
maintaining records of the business. The tax service furnishes the
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‘subscriber with a monthly income tax bulletin, answers his inquiries
regarding income taxes which the subscriber may submit, and prepares
his income tax return at the end of the year from a summary of
figures furnished by him. The record keeping system and tax service,
covering a period of two years, is called the Executive Two Year Sys-
tem and costs the subscriber $99.50.

Par. 3. In the course and conduct of their business, respondents
now cause, and for some time last past have caused, their said prod-
ucts, when sold, to be shipped from their place of business in the State
of New York to purchasers thereof located in various other states
of the United States, and maintain, and at all times mentioned herein
have maintained, a substantial course of trade in said products in
commerce, as “commerce” is defined in the Federal Trade Commission
Act. '

Par. 4. In the conduct of their business, at all times mentioned
herein, respondents have been and are in substantial competition, in
commerce, with corporations, firms and individuals in the sale of
~products and services of the same general kind and nature ‘as those
sold by respondents. '

Par. 5. In furtherance of the sale of their products and services,
respondents grant to distributors the right to sell their products and
services in an exclusive trade territory in consideration of the initial
purchase by distributors, covering the first year, of an inventory con-
sisting of said bookkeeping systems and various supplies called the
“franchise investment” in the minimum amount of $6500, and the
purchase each year thereafter by the distributor of at least twenty-
‘five Executive Systems during each-calendar quarter. For the pur-
pose of inducing the purchase of said distributorships, respondents
have made varicus statements in advertisements in newspapers of
national circulation, in brochures, in letters and in other advertising
material respecting the prospective earnings from said distributor-
ships, the permanency of ownership of said distributorships and
affiliation with respondents, their experience and expertness in pre-
paring income tax returns, the length of time they have been in
business, their staff and facilities and their recognition and approval
by banks, credit bureaus and others. Typical, but not all inclusive,
of such statements are the following :

FED UP WITH THE RAT RACE?

o ENJOY SECURITY o DIGNITY ¢ PRESTIGE IN A PROFITABLE BUSI-
NESS OF YOUR OWN
* #* & * Ed * ok

This is our proposition: We provide an essential service to small businesses.
We've been in business for 18 years, have clients from coast to coast, many of
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them for all these years. Our service is sold only through exclusively franchised
local distributors. )

A man with executive ability who can devote full time to this business can
earn in excess of $10,000 a year and establish his own retirement fund through
automatic renewals of the service,

If you are interested in a solid, profitable business of your own, you can
secure your future in this non-seasonal, recession proof professionally proven
Business Management Service with a constant flow of reorders. This service
is built around a record control system for medium sized companies that is
recognized as unique by Banks, Chambers of Commerce as well as credit asso- .
ciations across the country. :

You need no special knowledge or experience, no office other than your own
home. We train you at our expense right in your own territory and back you
up all the way with an effective sales promotion program. If you qualify then
the minimum investment is $6,650 in an inventory of material with a resale
value of more than $10,000.

We think this final word is an order: We're not interested in the “fast buck
operator” in allocating distributorships. We want to talk only to men who want

to establish a solid, profitable business of their own . . . a business they can live
with . . . a business they can be proud to talk about at a local business club
luncheon,

‘Choice territories: In New York, New Jersey, Pennsylvania, Maryland, New
England and Georgia.

. .. many of our distributors recoup their original investment ... plus a
substantial profit in the first few months.

Most of our distributors earn back every penny of their investment in a
matter of a few months plus a substantial profit. .

... our service is ... a plan that is approved by Banks, Chambers of
Commerce, Credit Bureaus. '

A man of normal executive ability could earn a minimum of $10,000 per year
in his efforts. . . and then build from there.

. . . 2 modest investment to make . . . can lead up to a normal yearly income
of up to $15,000.

THE GROWTH POTENTIAL of the Typical YITR Distributorship

A CONSTANTLY EXPANDING BUSINESS

In a few years it can start working “for you” and give you a lucrative semi-
retirement income. The growth possibilities are big enough to be staggering.
You establish for yourself hundreds of friendly clients or subsecribers, who create
for you a permanent ever-increasing, steady income through the renewal of
our service every twenty-four months. It is a constantly increasing income since
you are continually adding new Subscribers who in turn keep renewing.
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SCHEDULE of COST and POTENTTAL PROFIT
Distributor’s Cost $44.50 Dealer’s Cost $54.50 Subseriber’s Cost $99.50

NATURE OF SALES FORCE Weekly Total | Yearly Total

Your personal sales of just one each day or five per week at a $55.00
profit per sale. .. $275. 00

4 Associate-Distributors (Your salesmen or dealers) each mak- $475.00 $24,700
ing one sale per day or a total of twenty sales per week at your
override of $10.00each_ .. ____ . _____________. ... $200. 00

Your personal sales of just one each day or five sales per week at a
$565.00 profit per sale. .o $275. 00

2 Associate-Distributors (your salesmen or dealers) each making $375. 00 $19, 500
one sale per day or a total of ten sales per week at your override
of $10.00 each. .. $100. 00

Just ecovering the territory by yourself and making just one sale
per day or five sales per week at $55.00 profit per 5818 -« o v oo cceeens $275.00 $14, 300

Your work is complete after the initial sale.

The distributor has only one job to do: sell the service. All tax work
is the responsibility of the New York Office. Every two years his customers’
subscriptions come up for renewal, giving him steadily increasing income as
new subscribers are enrolled, and the old ones renewed.

. . . you are the owner of your own business.

Since 1943 . . .

The personnel of Your Income Tax Records, Inc., has processed over ONE
QUARTER MILLION TAX RETURNS . ...

We've been in business for 18 years, have clients from coast to coast, many
of them for all these years. . . .

The staff of Your Income Tax Records, Inc., has available one of the finest
and costliest income tax libraries. This library is available to them during
your entire business year so that they may properly answer all your questions
on income taxes. This library is a permanent one and belongs to our organi-
zation. It is not hired for only the Income Tax Season. No other organiza--
tion can malke this statement !

The Staff of Your Income Tax Records, Inc.,, will serve you your entire
business year! This is a full time staff employed not only for the
Income Tax season but on a permanent basis! No other organization can
make this statement. '

The personnel of Your Income Tax Records, Inc., is the staff who for 14
vears prepared an average of over 15,000 income tax returns per year. No
other organization can make this statement.

Ours is the only company of this type that is successfully and entirely
managed by accountants and Income Tax specialists who have been in this work
‘since 1943. YOUR INCOME TAX RECORDS, INC., is the most experienced
Income Tax organization of its kind in America . ... No other organization
can claim these advantages.

Par. 6. Through the use of the aforesaid statements and repre-
sentations set out in paragraph 5, above, respondents have repre-
sented directly or by implication :
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1. That purchasers of respondents’ distributorships are assured of
-earning substantial incomes that will increase yearly.

2. That the sale of distributorships confers absolute ownership
- thereof on purchasers and creates permanent business affiliations be-
tween the parties. '

3. That distributors recoup the purchase price of distributorships
- within six months after purchase.

4. That distributors make a substantial net profit in addition to
recovery of the amount paid for the distributorship within the first
six months and that distributors are assured of earning $10,000 in
- the first year of their operation. -

5. (a) That distributors customarily or typically employ associate
distributors. ‘

(b) That distributors employing associate distributors will likely
derive additional net income in the amount of from $5200 to $10,400
per year..

(¢) That distributors employing associate distributors will likely
realize a profit of from $19,500 to $24,700 per year resulting from
-earnings from their own sales and from those of their associate
distributors. o

6. That a distributor can establish his own retirement fund by
automatic renewals of the service without requiring further effort on
his part. ,

7. That distributors could devote their time exclusively to making
sales.

8. That the corporate respondent is the only organization engaged
in the same kind of business having a full time staff and its own in-
come tax library.

9. That Your Income Tax Records, Inc., has been in the record
keeping and tax service business for 18 years.

10. That Your Income Tax Records, Inz., has prepared over 250,000
income tax returns.

11. That Your Income Tax Records, Inc., is the most experienced
organization of its kind in the United States.

12. That respondents’ record keeping systems and services are ap-
proved, and recognized as unique, by banks, chambers of commerce
and credit organizations throughout the United States.

Par. 7. Intruth and in fact:

1. The income earned from respondents’ distributorships by many
distributors has been insubstantial and many of the distributorships
sold failed to produce incomes that increased yearly.
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2. The sale of distributorships by respondents does not confer
absolute ownership thereof on purchasers or create permanent business
affiliations between the parties. The continuance of such ownership
or affiliation is dependent upon purchasers’ conformance with terms
and conditions of the franchise agreement entered into by the parties.

3. Many purchasers of respondents’ distributorships have not re-
couped the purchase price of their distributorships within six months
or in a longer period of time during which they held such
distributorships.

4. Seldom if at all has any distributor of respondents’ systems
earned net profits in the first year of his operation in an amount in
excess of the amount paid for the distributorship and $10,000 is not
typical of the earnings by distributors in the first year.

5. (a) Distributors do not customarily or typically employ asso-
ciate distributors.

(b) Distributors’ net income is not customarily or typically aug-
mented by income from sales by associate distributors in the amounts
of $5,200 to $10,400 per year. ‘ .

(¢) Distributors do not customarily or typically earn net profits
combined with those of associate distributors which amount to $19,500
to $24,700 per year. ‘

6. In many instances the distributor must keep in contact with the
subscriber in order to retain the subscriber’s business and the distribu-
tor must continue to sell a minimum number of systems per year in:
order to retain his franchise.

7. Distributors are required to perform services and give advice to
subscribers from time to time, hence they are unable to devote their
time exclusively to making sales.

8. Other organizations engaged in the same kind of business as the
corporate respondent have full time staffs and income tax libraries
similar to respondents.

9. The respondent corporation was incorporated in February 1956
and therefore has been engaged in the record keeping and tax service
for less than seven years.

10. The respondent organization has not prepared 250,000 income
tax returns. This claim is based largely on the number of income
tax returns allegedly prepared by persons prior to their joining the
respondent organization. ‘

11. The corporate respondent is not the most experienced organi-
zation of its kind in the United States. Other organizations have
been engaged in the same kind of business as long or longer than the
corporate respondent.
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12. Respondents’ record keeping system and services have not been
approved, or recognized as being unique, by banks, chambers of com-
merce and credit organizations throughout the United States.

Therefore, the statements and representations referred to in para-
graphs 5 and 6 hereof were false, misleading and deceptive.

Par. 8. The use by respondents of the aforesaid false, misleading
and deceptive statements, representations and practices has had, and
now has, the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that said state-
ments and representations were and are true and into the purchase
of substantial quantities of respondents’ products by reason of said
erroneous and mistaken belief.

Par. 9. The aforesaid acts and practices of respondents, as herein
alleged, were, and are, all to the prejudice and injury of the public
and of respondents’ competitors and constituted, and now constitute,
unfair methods of competition in commerce and unfair and deceptive
acts and practices in commerce in violation of Section 5 of the Federal
Trade Commission Act.

DkecisioNn axp ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with vio-
lation of the Federal Trade Commission Act, and the respondents
having been served with notice of said determination and with a copy
of the complaint the Commission intended to issue, together with a
proposed form of order; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
respondents of all the jurisdictional facts set forth in the complaint
to issue herein, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by re-
spondents that the law has been violated as set forth in such com-
plaint, and waivers and provisions as required by the Commission’s
rules; and

The Commission, having considered the agreement, hereby accepts
same, issues its complaint in the form contemplated by said agree-
ment, makes the following jurisdictional findings, and enters the fol-
lowing order:

1. Respondent, Your Income Tax Records, Inc., is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of New York with its office and principal place of business
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located at 53 Worth Street, in the city of New York, State of New
Yorlk. _

Respondent James W. Riley is an officer of said corporation and
his address is the same as that of said corporation.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

1t is ordered, That respondents Your Income Tax Records, Inc., a
corporation, and its officers, and James W. Riley, individually and as
an officer of said corporation, and respondents’ agents, representatives
and employees, directly or through any corporate or other device, in
connection with the offering for sale, sale or distribution of business
record keeping systems and tax services in commerce as “commerce”
is defined in the Federal Trade Commission Act, do forthwith cease
and desist representing directly or indirectly to prospective distribu-
tors of such record keeping systems:

1. That purchasers of respondents’ distributorships are assured
of earning substantial incomes that will increase yearly.

2. That the sale of distributorships confers absolute ownership
thereof on the purchasers or that a permanent business affiliation
between the parties is created by such sale, without disclosing that
the permanency of such ownership or affiliation is dependent on
purchasers’ conformance with the terms and conditions set out
in franchise agreements.

3. That distributors are assured of recouping the purchase price
of distributorships within six months, or any other specified
period of time.

4. That the net profit of a new distributor in his first year of
operation will exceed the purchase price of such distributorships
or that any distributor is assured of earnings amounting to
$10,000 in his first year of operation; or misrepresenting in any
manner the net profit of earnings to be made by distributors
in the first year of operation.

5. (a) That distributors customarily or typically employ
associate distributors.

(b) That distributors employing associate distributors will or
are likely to earn an additional income in the amount of from
$5,200 to $10,400 per year.

(c) That distributors employing associate distributors will
realize a profit from their own sales and those of associate dis-
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tributors in the amount of $19,500 to $24,700 per year.

6. That profits or earnings to be realized by distributors will
be any amount in excess of the average earnings or profits in
fact being realized or derived by respondents’ distributors simi-
larly engaged in selling respondents’ systems and services.

7. That distributors can establish their own retirement funds
by automatic renewals of the service by subscribers without re-
quiring any further effort on the part of distributors.

8. That distributors will be able to devote their time exclu-
sively to making sales.

9. That Your Income Tax Records, Inc., is the only organiza-
tion engaged in the sale of record keeping systems and tax serv-
ice which has a full time staff or its own income tax library.

10. That Your Income Tax Records, Inc., has been in the
business record keeping and tax service business for 18 years, or
any other period of time not in accordance with fact.

11. That Your Income Tax Records, Inc., has prepared over
250,000 income tax returns or any number of income tax returns
not in accordance with fact.

12. That Your Income Tax Records, Inc., is the most experi-
enced organization of its kind in the United States; or misrep-
resenting in any manner the business experience of respondents.

~13. That respondents’ system or services are approved, or are
recognized as being unique, by banks, chambers of commerce or
credit institutions throughout the United States; or misrepre-
senting in any manner the approval or recognition of said sys-
tems or services by others.
1t is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner and
form in which they have complied with this order.

Ix taE MATTER OF
PARKER BROTHERS, INC.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2(d)
OF THE CLAYTON ACT
Docket 7976. Complaint, June 24, 1960—Decision, Nov. 19, 1962

Consent order requiring a Salem, Mass., toy manufacturer to cease violating
Sec. 2(d) of the Clayton Act by granting promotional allowances to certain
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wholesale customers in connection with their advertising of its. produets
in the toy catalogues they published and sold to retail outlets for redis-
‘tribution to the consuming public—such as approximately $12,000 paid
in 1959 to members of an association of toy wholesalers—without offering
proportionally equal payments to all customers competing with those so
favored.

CoMPLAINT

The Federal Trade Commission, having reason to believe that
the party respondent named in the caption hereof, and hereinafter
more particularly designated and described has violated and is now
violating the provisions of subsection (d) of Section 2 of the Clayton
Act (U.S.C. Title 15, Sec. 13), as amended by the Robinson-Patman
Act, hereby issues this complaint stating its charges with respect
thereto as follows:

Paracraru 1. Respondent Parker Brothers, Inc., is a corporation
organized and doing business under the laws of the State of Massa-
chusetts, with its principal office and place of business located at 190
Bridge Street, Salem, Mass. '

Par. 2. Respondent has been engaged, and is presently engaged,
in the business of manufacturing and distributing toys. These
products are sold and distributed by respondent to wholesalers,
department stores and chain stores located in various parts of the
nation. Respondent’s sales in 1959 approximated $7,500,000.

Par. 3. Respondent has sold and distributed, and now sells and
distributes, its products in substantial quantities in commerce, as
“commerce” is defined in the amended Clayton Act, to competing
customers located throughout various States of the United States,
and in the District of Columbia.

Par. 4. In the course and conduct of its business in commerce, re-
spondent paid or contracted for the payment of something of value
to or for the benefit of some of its customers as compensation or in
consideration for services or facilities furnished, or contracted to be
furnished, by or through such customers in connection with the han-
dling, sale, or offering for sale of products sold to them by respondent.
Such payments or allowances were not offered or made available on
proportionally equal terms to all other customers of respondent com-
peting with said favored customers in the distribution of respondent’s
products.

Par. 5. As an example of the practices alleged herein, respondent
has granted, and is presently granting, promotional payments or
allow'mces for the promoting and advertising of its products to cer tain
wholesale customers who publish toy catalogues either in combination
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with each other through wholesaler associations and groups, or in an
individual capacity. The payments or allowances are granted by re-
spondent to said wholesale customers in connection with their ad-
vertising respondent’s products in their toy catalogues. These cat-
alogues are sold and distributed by said favored wholesale customers
to retail outlets for redistribution to the consuming public.

The aforesaid promotional payments or allowances were not offered
or granted on proportionally equal terms to all other custmers of re-
spondent who compete with said favored customers in the distribu-
tion of respondent’s products. These unfavored customers include
wholesalers who are not members of any toy wholesaler associations or
groups. Included among the favored customers are the members of
Individualized Catalogues, Inc., New York, New York, an association
composed of toy wholesalers which publishes a toy catalogue. In
1959, the promotional payments or allowances granted to the members
of said wholesaler association by respondent approximated $12,000.

Par. 6. The acts and practices of respondent, as alleged above, are in
violation of the provisions of subsection (d) of Section 2 of the
amended Clayton Act.

Mr. James E. Corkey and Mr. Stanley M. Lipnick for the Com-
mission.

Mr. Harold M. Wilcow and Mr. W. Sidney Felton, of Herrick,
Smith, Donald, Farley & Ketchwm, Boston, Mass., for the respondent.

Inrrian Decision By Raymonp J. Lynor, HeariNe EXAMINER

In a complaint issued June 24, 1960, the respondent, Parker Broth-
ers, Inc., a corporation, located at 190 Bridge Street, Salem, Massachu-
setts, was charged with violation of subsection (d) of Section 2 of
the Clayton Act, as amended by the Robinson-Patman Act (15 U.S.C.
Sec. 13), in the payment of something of value to or for the benefit

«of some of its customers as compensation or in consideration for serv-

ices or facilities furnished, or contracted to be furnished, by or through

such customers in connection with the handling, sale, or offering for

:sale of products sold to them by respondent, without making such pay-
ments or allowances available to all other competing customers on
‘proportionally equal terms. '

The respondent, by and with the advice of counsel, and counsel sup-
porting the complaint have entered into an agreement containing a
consent order to cease and desist, thus disposing of all the issues in-
volved in this proceeding.
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In the agreement it is expressly provided that the signing thereof
is for settlement purposes only and does not constitute an admission
by the respondent that it has violated the law as alleged in the com-
plaint.

By the terms of the agreement, the respondent admits all the juris-
dictional facts alleged in the complaint and agrees that the record
herein may be taken as if the Commission had made findings of juris-
dictional facts in accordance with the allegations.

By the agreement, the respondent expressly waives any further pro-
cedural steps before the hearing examiner and the Commission; the
making of findings of fact or conclusions of law; and all rights it may
have to challenge or contest the validity of the order to cease and desist
to be entered in accordance therewith.

Respondent further agrees that the order to cease and desist, to be
issued in accordance with the agreement, shall have the same force
and effect as if made after a full hearing.

It is further provided that said agreement, together with the com-
plaint, shall constitute the entire record herein; that the complaint
herein may be used in construing the terms of the order to be issued
pursuant to said agreement; and that such order may be altered, modi-
fied, or set aside in the manner prescribed by the statute for orders
of the Commission.

The hearing examiner has considered the agreement and the order
therein contained, and, it appearing that said agreement and order
provide for an appropriate disposition of this proceeding, the same
is hereby accepted and it is hereby ordered that said agreement shall
not become a part of the official record unless and until it becomes a
part of the decision of the Commission.

" The hearing examiner finds that the Federal Trade Commission has
jurisdiction of the subject matter of this proceeding and of the respond-
ent named herein, and that this proceeding is in the interest of the
public, and issues the following order:

ORDER

It is ordered, That respondent Parker Brothers, Inc., a corporation,
and its officers, directors, employees, agents, and representatives, di-
rectly or through any corporate or other device, in, or in connection
with, the offering for sale, sale, or distribution in commerce, as “com-
merce” is defined in the Clayton Act, as amended, of any toy, game,
or hobby products, do forthwith cease and desist from:

Paying or contracting for the payment of anything of value
to or for the benefit of any customer of respondent as compensa-
tion or in consideration for any services or facilities consisting of
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advertising: or other publicity, furnished by or through such
customer, in a toy catalogue, handbill, circular, or any other
printed publicatica serving the purpose of a buying guide, dis-
tributed, directly or through any corporate or other device, by
such customer, in connection with the processing, handling, sale,
or offering for sale of any toy, game, or hobby products manu-
factured, sold, or offered for sale by respondent, unless such pay-
ment of consideration is made available on proportionally equal
terms to all other customers competing in the distribution of such
produets. :

OrpEr Warvineg Fivine oF Notice, DEcisioN oF THE COMMISSION AND
OrpER TO F1LE REPORT OF COMPLIANCE

This matter having come before the Commission upon the certifica-
tion by the hearing examiner, under Section 4.13(c¢) (9) of the Rules
of Practice, of the quetsion of acceptance of a duly executed consent
agreement between respondent Parker Brothers, Inc., and counsel
supporting the complaint; and

The Commission having concluded that, in the circumstances pre-
sented, it should exercise its discretion and waive the requirement for
more timely filing of notice:

It is ordered, That the provision of the Commission’s Notice of
July 14, 1961, requiring the filing of notice by September 1, 1961, be,
and it hereby is, waived in this case.

1t is further ordered, That the initial decision of the hearing exam-
-iner accepting the consent agreement executed by the parties be, and
it hereby is, adopted as the decision of the Commission, and;
accordingly :

1t is further ordered, That the respondent shall, within sixty (60)
-days after service upon it of this order, file with the Commission a
report in writing setting forth in detail the manner and form in which
it has complied with the order to cease and desist.

I~x THE MATTER OF
BILNOR CORPORATION

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2( d)
OF THE CLAYTON ACT

Docket 79;75. Complaint, June 24, 1960—Decision, Nov. 27, 1962

Order requiring a Brooklyn, N.Y., manufacturer of games, toys, and hobbies,
to cease violating Sec. 2(d) of the Clayton Act by making promotional pay-
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ments to certain jobber customers’ toy catalog companies—such as pay-
ments of $500 in both 1958 and 1959 to Individualized Catalogues, Inc., for
illustrations and advertisements of its products in the latter’s catalog—
while not making such payments proportionally available to competing
jobber customers.

CoMPLAINT

The Federal Trade Commission, having reason to believe that the
party respondent named in the caption hereof, and hereinafter more
particularly designated and described, has violated and is now vio-
lating the provisions of subsection (d) of Section 2 of the Clayton
Act (U.S.C. Title 15, Sec. 13), as amended by the Robinson-Patman
Act, hereby issues this complaint stating its charges with respect
thereto as follows:

Paracrarm 1. Respondent Bilnor Corp. is a corporation organized

~and doing business under the laws of the State of New York, with its
principal office and place of business located at 300 Morgan Avenue,
Brooklyn 11, N.Y.

Par. 2. Respondent has been engaged, and is presently engaged, in
the business of manufacturing and distributing toy products, includ-
ing children’s swimming pools. These products are sold and dis-
tributed by respondent to wholesalers and department stores located
in various parts of the nation. Respondent’s sales in 1959 approxi-
mated $5,000,000.

Par. 3. Respondent has sold and chstmbuted, and now sells and dis-

- tributes, its products in substantial quantities in commerce, as “com-
merce” is defined in the amended Clayton Act, to competing cus-
tomers located throughout various States of the United States, and
- in the District of Co]umbn

Par. 4. In the course and conduct of its busmess in commerce, Te-
spondent paid or contracted for the payment of something of value
to or for the benefit of some of its customers as compensation or in
consideration for services or facilities furnished, or contracted to be
furnished, by or through such customers in connection with the han-

- dling, sale, or offering for sale of products sold to them by respondent.
Such payments or allowances were not offered or made available on
proportionally equwl terms to all other customers competing with said

“favored customers in the distribution of respondent’s products.

Par. 5. As an example of the practices alleged herein, respondent
granted, and is presently granting, promotional payments or allow-
ances for the promoting and advertising of its products to certain
wholesale customers who publish toy catalogues either in combination
with each other through wholesaler associations and groups, or in an

728-122—165 78
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individual capacity. The payments or allowances are granted to said
wholesale customers in connection with their advertising respondent’s
products in their toy catalogues. These catalogues are sold and dis-
tributed by said favored wholesale customers to retail outlets for
redistribution to the consuming public.

The aforesaid promotional payments or allowances were not offered
or granted on proportionally equal terms to all other customers of re-
spondent who compete with said favored customers in the distribution
of respondent’s products. These unfavored customers include whole-
salers who are not members of any toy wholesaler associations or
groups. Included among the favored customers are the members of
Individualized Catalogues, Inc., New York, New York, an association
composed of toy wholesalers which publishes a toy catalogue.

Par. 6. The acts and practices of respondent, as alleged above, are
in violation of the provisions of subsection (d) of Section 2 of the
amended Clayton Act.

Mr. Jerome Garfinkel for the Commission.
My. Leon Silverman, of Strasser, Spiegelberg, Fried & Frank of
New York, N.Y., for respondent.

IntTian Drciston By Ravymonp J. LyxcH, HEARING EXAMINER

The complaint charges the respondent, Bilnor Corp., with violation
of subsection (d) of Section 2 of the Clayton Act, as amended by the
Robinson-Patman Act (15 U.S.C. Sec. 13), in the payment of some-
thing of value to or for the benefit of some of its customers as com-
pensation or in consideration for any services or facilities to be
furnished, by or through such customers in connection with the han-
dling, sale, or offering for sale of products sold to them by respondent,
without making such payments or allowances available to all other
competing customers on proportionally equal terms. As an example
of this practice, the complaint alleges the respondent made payments
to certain wholesale customers for the advertising of its products in
the catalogs of these wholesale customers, without proportionally
equal payments to the rest of respondent’s customers competing with
the recipients of the promotional payments.

Respondent’s answer to the complaint, dated September 28, 1960,
made partial admissions of the allegations of the complaint, in par-
ticular catalog advertising, but denied that any of its promotional
payments constituted violations of the Act.

On May 18, 1962, a stipulation was executed by the respondent and
counsel for both parties, setting forth certain facts and waiving hear-
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ing. Argument was reserved on the scope of the cease and desist
order to be entered. Proposed findings and order were submitted
by both parties and, on July 6, 1962, oral argument was allowed
thereon.

The hearing examiner has considered the stipulation, the proposed
findings of fact and conclusions submitted by counsel representing the
parties, and all findings of fact and conclusions of law not herein-
after specifically found or concluded are herewith rejected and the
hearing examiner having considered the entire record makes the fol-
lowing findings as to the facts, conclusions drawn therefrom and
order.

FINDINGS OF FACT

I

Bilnor Corp. is a corporation organized and doing business under
the laws of the State of New York, with its principal office and place
of business located at 800 Morgan Avenue, Brooklyn 11, New York.

o

Respondent has been engaged, and is presently engaged, in the
business of manufacturing toys, games and hobbies such as swim-
ming pools and wading pools (hereinafter called “products”). These
products are sold by respondent to jobbers located in various parts
of the nation for resale to retailers. Respondent’s sales in 1959 ap-
proximated $5,000,000.

pasy

Respondent has sold, and now sells, its products in commerce, as
“commerce” is defined in the amended Clayton Act, to customers lo-
cated throughout various States of the United States, and in the Dis-
trict of Columbia, some of whom are in competition with other of
its customers.

v

In the course and conduct of its business in commerce respondent,
on June 20, 1958, made a $500 payment to Individualized Catalogues,
Inc., for the latter’s illustration and advertisement in its 1958 sum-
mer catalog of products manufactured by Bilnor Corp. for jobber
customers of respondent who owned Individualized Catalogues, Inc.
Respondent, on August 10, 1959, made a further $500 payment to Indi-
vidualized Catalogues, Inc., for the latter’s illustration and advertise-
ment in its 1959 summer catalog of products manufactured by Bilnor
Corp. for jobber customers of said respondent who owned Individu-
alized Catalogues, Inc.

Individualized Catalogues, Inc., is a toy catalog company owned
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and controlled by jobber customers of respondent. The payments to
Individualized Catalogues, Inc., were made by respondent as com-
pensation or in consideration for the illustration and description in
the catalogs of Individualized Catalogues, Inc., of one or more prod-
-ucts sold by respondent to jobber customers who owned and con-
trolled Individualized Catalogues, Inc. Specifically, the products
were sold by respondent to Schranz and Bieber, Inc., and Lachman,
Rose & Company, two of the four toy jobbers who owned and con-
trolled Individualized Catalogues, Inc. The payments made by re-
spondent to Individualized Catalogues, Inc., were not offered or made
available by respondent on proportionally equal terms to all of its
other jobber customers who were in competition in the contempora-
neous resale of its products of like grade and quality with those jobber
customers who owned and controlled Individualized Catalogues, Inc.,
a toy catalog company, to which the aforesaid advertising payments
were made.
v
The jobber customers who owned and controlled Individualized
Catalogues, Inc., sold and distributed the toy catalogs of Individu-
alized Catalogues, Inc., to retailers for redistribution to the consum-
ing public.
: CONCLUSIONS
The acts and practices of the respondent as herein found were in
violation of subsection (d) of Section 2 of the Clayton Act, as amended
by the Robinson-Patman Act (15 U.S.C., Sec. 13) in the payment of
something of value to or for the benefit of some of its customers as
compensation or in consideration for services or facilities furnished
" by or through such customers in connection with the handling, sale,
“or offering for sale of products sold to them by respondent, without
making such payments or allowances available to all other competmcr
customers on proportionally equal terms.

Based upon the above findings, the public interest requlres the issu-
ance of a ceaseand desist order. The only question before the exam-
iner is a determination of the type order that should issue. Counsel
supporting the complaint requests a broad order,* while counsel repre-
senting respondent argues that the order should be limited to the spe-

_cific violation admitted by the stipulation.? The examiner is of the
opinion that the Ruberoid case can be distinguished from the Swanee
Paper Co. case and that the former sets forth the policy established
by the Commission in a number of cases.®

1FTC v. Ruberoid Co., 343 U.S. 470 [5 S. & D. 388] (1952).

2 Swanee Paper Co. V. FTO’ 291 F. 2d 833; [7 S. & D. 175].

3 (See In the Matter of Chestnut Farms Chevy Chase Dairy, Docket No. 6465, 53 FTC
1050, 1062 (1957) ; In the Matter of Henry Rosenfeld, Inc., et al., Docket 6212, 52 FTC
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In addition, the most recent decision by the Supreme Court, Jan-
uary 15, 1962, in #7'C v. Broch, FTC Docket 6484 [368 U.S. 360, 7
S. & D. 305] although involving a Section 2(c) violation of the Clay-
ton Act follows the reasoning in the Ruberoid case endorsing a broad
order and concludes that this type order is necessary to stop the illegal
practice regardless of the form it takes whether it be a vehicle such as
that used in the present case, or any other type, such as radio, tele-
vision, newspaper or other media. In the Shulton decision, Docket
No. 7721, dated July 25, 1961 [59 F.T.C. 106], the Commission adopted
the position that the specific practice found to be illegal under Section
2(d) was the granting of discriminatory payments to certain cus-
tomers for services and facilities furnished by such customers. As
previously stated, the practice involved is the discriminatory payment
to a buyer regardless of the form in which such discrimination takes
place. Based upon the above precedents, the examiner concludes &
broad order as recommended by Counsel Supporting the Complaint is
required in this proceeding. :

‘ ORDER

It is ordered, That respondent Bilnor Corp., a corporation, its offi-
cers, directors, representatives, agents or employees, directly or through
any corporate or other device, in or in connection with the offering for
sale, sale or distribution of toy, game or hobby products in commerce,
as “commerce” is defined in the amended Clayton Act, do forthwith
cease and desist from:

Paying or contracting for the payment of anything of value to,
or for the benefit of, any customer of respondent as compensation
or in consideration for any services or facilities furnished by or
through such customer in connection with the processing, han-
dling, sale, or offering for sale of any toy, game or hobby product
manufactured, sold or offered for sale by respondent, unless such
payment or consideration is made available on proportionally
equal terms to all other customers competing in the distribution
of such toy, game or hobby product. -

Finar Orper
The Commission on October 5, 1962, having issued its order pro-
viding for the filing of objections by the respondent to the proposed
final order of the Commission in modification of the order to cease
1535, 1544—-1545 (1956) ; In the Matter of P. Lorillard. Company, Docket No. 6600, Init.
Dec., dated Oct. 9, 1957, Init. Dec. adopted by Commission May 7, 1958 [54 FTC 1550] ;

In the Matter of Swanee Paper Corporation, Docket 6927, Init. Dec. dated August 18,
1959, adopted by Commission March 22, 1960) [56 FTC 1077].
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and desist contained in the hearing examiner’s initial decision filed
August 16,1962; and

Respondent having been served with said order of October 5, 1962,
and not having filed objections to the proposed final order of the
Commission within the time granted in said order; and

The Commission having determined that its proposed final order
should be adopted and entered as the final order of the Commission :

It is ordered, That the respondent, Bilnor Corporation, and its
officers, directors, employees, agents, and representatives, directly or
through any corporate or other device, in, or in connection with, the
offering for sale, sale, or distribution in commerce, as “commerce”
is defined in the Clayton Act, as amended, of any toy, game, or hobby
products, do forthwith cease and desist from :

Paying or contracting for the payment of anything of value to
or for the benefit of any customer of such respondent as com-
pensation or in consideration for any services or facilities con-
sisting of advertising or other publicity, furnished by or through
such customer, in a toy catalogue, handbill, circular, or any other
printed publication serving the purpose of a buying guide, dis-
tributed, directly or through any corporate or other device, by
such customer, in connection with the processing, handling, sale,
or offering for sale of any toy, game, or hobby products manu-
factured, sold, or offered for sale by such respondent, unless such
payment or consideration is made available on proportionally
equal terms to all other customers competing in the distribution;
of such products.

It is further ordered, That the respondent shall, within sixty (60)
days after service upon it of this order, file with the Commission a
report, in writing, setting forth in detail the manner and form in
which it has complied with the order to cease and desist.

By the Commission, Commissioner Higginbotham not participating.

Ixn THE MATTER OF
SACKS WOOLEN CO., INC., ET AL.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE
COMMISSION AND THE WOOL PRODUCTS LABELING ACTS

Docket 8436. Complaint, June 21, 1961—Decision, Nov. 27, 1962

Order requiring New York City distributors of wool products, principally to
retail stores including chain and department stores, to cease violating
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the Wool Products Labeling Aet by selling in commerce skirt lengths
containing wool, without any tags or labels disclosing the fiber content.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and the Wool Products Labeling Act of 1939, and by virtue of the
authority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that Sacks Woolen Co., Inc., a corporation,
and Abraham Goodman, Nathan Sacks, and Martin Sbarge, indi-
vidually and as officers of said corporation, hereinafter referred to as
respondents, have violated the provisions of said Acts and the Rules
and Regulations promulgated under the Wool Products Labeling Act,
and it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint
stating its charges in that respect as follows:

Paracrapu 1. Respondent Sacks Woolen Co., Inc., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of New York.

Individual respondents Abraham Goodman, Nathan Sacks, and
Martin Sbarge are officers of the corporate respondent. Said indi-
vidual respondents cooperate in formulating, directing, and con-
trolling the acts, policies, and practices of the corporate repondent,
including the acts and practices hereinafter referred to. All respond-
ents have their office and principal place of business at 215 West 39th
Street, New York, N.Y.

Par. 2. Subsequent to the effective date of the Wool Products La-
beling Act of 1939, and more especially since November 1959, respond-
ents have introduced into commerce, sold, transported, distributed, de-
livered for shipment, and offered for sale in commerce, as “commerce”
is defined in said Act, wool products as “wool products” are defined
therein.

Par. 8. Certain of said wool products were misbranded by the re-
spondents within the intent and meaning of Section 4(a) (1) of the
‘Wool Products Labeling Act and the Rules and Regulations promul-
gated thereunder, in that they were falsely and deceptively labeled
or tagged with respect to the character and amount of the constituent
fibers contained therein.

Among such misbranded wool products were woolen piece goods,
labeled or tagged by respondents as consisting of “50% wool, 50%
rayon” and “36% wool, 34% cotton, 20% rayon, 10% nylon”, whereas,
in truth and in fact, said woolen pieces contained substantially less
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woolen fibers than was stated on the foregoing labels or tags affixed
thereto.

Par. 4. Certain of said wool products were further misbranded by
respondents in that they were not stamped, tagged, or labeled as re-
quired under the provisions of Section 4 (a) (2) of the Wool Products
Labeling Act in the manner and form as prescribed by the Rules and
Regulations promulgated under said Act.

Among such misbranded wool products, but not limited thereto,
were woolen piece goods with labels which failed: (1) to show the
true generic names of the fibers present and (2) to show the percent-
ages of such fibers. '

Par. 5. The respondents in the.course and conduct of their business
as aforesaid were and are in substantial competition in commerce with
other corporations, firms and individuals likewise engaged in the sale
of wool products, including woolen piece goods.

Par. 6. The acts and practices of the respondents as set forth above
were, and are, in violation of the Wool Products Labeling Act of 1939
and the Rules and Regulations promulgated thereunder, and consti-
tuted, and now constitute, unfair and deceptive acts and practices and
unfair methods of competition in commerce, within the intent and
meaning of the Federal Trade Commission Act.

Mr. Bruce T. Fraser for the Commission.
Gusik and Boukstein, of New York, N.Y., by Mr. Leo Guzik for
respondents.

Ixtrian Decston By Winmer L. Tiniey, HEariNg EXAMINER

The Federal Trade Commission, on June 21, 1961, issued its com-
plaint, charging the respondents named in the caption hereof with
violations of the Wool Products Labeling Act of 1939 and the Fed-
eral Trade Commission Act. By their answer, respondents made a
general denial of the alleged violations, and entered certain affirmative
defenses.

After postponements for negotiations and for the convenience and
necessity of counsel, hearings were held in New York, New York, on
February 19 and 20, 1962, at which the presentation of evidence in
support of, and in opposition to the complaint was concluded. Pro-
posals and briefs were filed by both sides on March 23, and replies
thereto were filed on April 3 and 9,1962.

After having carefully considered the entire record in this proceed-
ing and the proposals and briefs of the parties, the hearing examiner
issues this initial decision. Findings proposed by the parties, which
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“are not adopted herein, either in the form proposed or in substance,

are rejected as not supported by the record or as involving immateria

‘matters.. ‘
FINDINGS OF FACT

1. Respondent Sacks Woolen Co., Inc., sometimes herein referred to
as Sacks, is a corporation organized, existing and doing business under
‘and by virtue of the laws of the State of New York. : \

2. Individual respondents Abraham Goodman, Nathan Sacks, and
Martin Sbarge are officers of the corporate respondent. Said in-
dividual respondents cooperate in formulating, directing, and con-

‘trolling the acts, policies, and practices of the corporate respondent,
including the acts and practices hereinafter referred to. All respond-
ents have their office and principal place of business at 215 West 39th
Street, New York, N.Y. . ,

3. Subsequent to the effective date of the Wool Products Labeling
Act of 1939, sometimes herein referred to as the Wool Act, and more
especially since November 1959, respondents have introduced into
commerce, sold, transported, distributed, delivered for shipment, and
offered for sale in commerce, as “commerce” is defined in said Act,
wool products as “wool products” are defined therein.

4. The average volume of business of Sacks during the past several
years has been approximately $2,500,000 annually. It sells principally
to retail stores, including chain and department stores, which resell
its products primarily to women who do their own sewing.

5. Although Sacks sells other kinds of merchandise, including
woolen fabrics in 12 and 15 yard lengths, the evidence herein with
respect to its branding of wool products relates to one yard pieces
of fabric which are referred to as “skirt lengths”, each containing
the amount of material normally required to make a skirt. To pro-
duce these skirt lengths, piece goods are cut by Sacks into one yard
lengths, folded, and separately packaged by means of a tag or label
usually in the form of a polyethylene band or cardboard header
attached to a hanger. The tag or label attached to each piece identi-
fies the skirt length as Sacks’ product and provides for its fiber con-
tent, to be shown by imprinting, by rubber stamp impressions, or by
self-adhesive stickers. Sacks sells about 700,000 skirt lengths per
year, which retail at prices ranging from about $1.99 to $3.99 each.

6. The respondents, in the course and conduct of their business, were
and are in substantial competition in commerce with other corpora-
tions, firms, and individuals likewise engaged in the sale of wool
products, including woolen piece goods.
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7. Paragraph 8 of the complaint charges that certain of respond-
ents’ wool products were misbranded within the intent and meaning
of the Wool Act, in that they were falsely and deceptively labeled
or tagged with respect to the character and amount of the constitu-
ent fibers contained therein; and that among such misbranded wool
products were woolen piece goods which contained substantially less
woolen fibers than stated on the tags or labels affixed thereto. The
evidence in support of this charge was based upon Commission’s Ex-
hibits (abbreviated herein as CX) 7,10,11 and 12.

8. CX 10, 11 and 12 were obtained from Sacks on November 22,
1960, before the complaint in this matter was issued. They are
samples of fabrics sold in commerce by Sacks with tags showing
their fiber content as 15% reprocessed wool, 35% nylon, and 50%
rayon. These fabrics were purchased by Sacks from Irving S. Cohen,
Ine., which, it is officially noticed, was a respondent in a Federal
Trade Commission proceeding, Docket No. 7478, in which a consent
cease and desist order was issued September 9, 1959 [56 FTC 287 1.

9. CX 10 contains 58.8% woolen fibers, 22.4% nylon, 1.3% acetate,
and 17.5%residue consisting of rayon and a trace of cotton. CX 11
contains 30.9% woolen fibers, 29.4% nylon, 4% acetate, and 35.7%
residue consisting of rayon and a trace of cotton. CX 12 contains
32.9% woolen fibers, 24.9% nylon, 4.9% acetate, and 37.3% residue
consisting of rayon and a trace of cotton.

10. The vice president of Sacks testified that the fabrics represented
by CX 10,11 and 12, because of their actual fiber content, were superior
to fabrics having the fiber content shown on their tags. There is no
direct contradiction of this testimony, but the same witness also testi-
fied, in effect, that the value of fabrics containing reprocessed woolen
fibers might be increased or decreased by an increase in the proportion
of nylon in the fabrics, depending upon the mill which makes them.
Accordingly, there is no satisfactory basis on which it can be found

~ that CX 10, 11 and 12, which contain a higher percentage of reproc-

essed wool and a lower percentage of nylon and rayon than shown on
their tags, were, in fact, superior to fabrics having the fiber content
shown on their tags. In any event, it does not appear that the com-
parative value or quality of the fabrics as marked and as constituted
isrelevant to the issues here presented.

11. The fiber content shown on the label attached to CX 7 was
3314% wool, 3314% nylon, and 3314% orlon-acrylic; and its actual
content was 48.6% woolen fibers, 51.1% acrylic, and 5.3% orlon. This
fabric was sold and shipped to the Hecht Company, Washington, D.C.,
by Sacks on September 8, 1961, several months after the complaint
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issued, as part of a trial shipment of 12 skirt lengths. The uncon-
tradicted evidence is that this fabric has a higher value on the basis
of its actual fiber content than its value on the basis of the content
shown on the label, and that it would have been to the advantage of
Sacks to label it correctly.

12. All the evidence offered in support of the charge contained in
Paragraph 3 of the complaint relates to fabrics having a substantially
higher wool content than that shown on the labels. The instances
alleged in this paragraph of the complaint as examples of misbranding
relate to piece goods which contained substantially less woolen fibers
than stated on their tags and labels. No evidence was offered to sup-
port the allegations with respect to those examples. The respondents
contend, therefore, that the allegations of Paragraph 8 are not sus-
tained, and that the charge based upon that paragraph should be
dismissed.

13. The broad charge of Paragraph 8 that respondents’ wool
products were misbranded “in that they were falsely and deceptively
labeled or tagged with respect to the character and amount of the con-
stituent fibers contained therein” is not necessarily limited by the
alleged examples of misbranding which were not supported by the evi-
dence. It is concluded, therefore, that the evidence relating to fabrics
having a higher wool content and a lower content of certain other
fibers than shown on the labels falls within the scope of this charge of
the complaint.

14. Respondents contend that a label which understates the wool
content does not violate the Wool Act. They argue, in effect, that the
purpose of the Act was to prohibit the deceptive use of nonwoolen
fibers as a substitute for wool; that there is no prior instance in which
the Commission has based a charge of violation on the understatement
of the wool content; and that there is no public interest in protecting
the consumer against a product containing more woel than represented
.on the label.

15. Section 4 of the Wool Act specifically provides that a wool
product shall be misbranded “If it is falsely or deceptively stamped,
tagged, labeled, or otherwise identified”; and it requires, in effect, that
the label must show the percentage of wool and of each fiber other than
wool. This section is not satisfied by showing a minémwm percentage
of wool and disregarding the requirement that the label must also show
the percentage of each fiber other than wool.

16. An understatement of the wool content and a consequent over-
statement of other constituent fibers in a wool product are squarely
in conflict with the requirements of Section 4 of the Wool Act. Since
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this constitutes misbranding within the meaning of the Act, and since,
under Section 3, anyone who misbrands a wool product “is guilty of
an unfair method of competition, and an unfair or deceptive act or
practice”, it is unnecessary, and would be irrelevant, to inquire con-
cerning relative values or consumer preferences with respect to fabrics
so misbranded.

17. Counsel supporting the complaint has cited no prior instance
in which the Commission has based a charge of violation on the under-

‘statement of wool content, and the hearing examiner has found none.

This may well be due to the fact, as indicated by the evidence in this

case, that ordinarily it is to the advantage of one who offers wool

products for sale to show on the label a percentage of wool repre-
senting the maximum proportion of its content in the product. In
such circumstances, misbranding by understating wool content would
be expected to occur rarely, if at all. Where it does occur, however,
and is challenged, its rarity, either in occurrence or in discovery,

‘constitutes no defense.

18. In view of the unequivocal requirements of Section 4 of the
Wool Act, an examination of its legislative history to ascertain its
purpose with respect to the understatement of wool fibers could not
serve to alter the clear and unambiguous language of the Act, itself.

It may be helpful, however, to consider the Textile Fiber Products

Identification Act, approved September 2, 1958, which provides, in
part, that a textile fiber product is “misbranded if it is falsely or
deceptively stamped, tagged, labeled, invoiced, advertised, or other-
wise identified as to the name or amount of constituent fibers con-
tained therein.” Respondents are not here charged with violation
of that Act, but it reflects a public policy which cannot be ignored
in this case. In adopting that Act, Congress clearly determined
that there is a public interest in the correct disclosure of the amount
of all constituent fibers contained in textile products generally. While
this declaration of public policy does not extend the scope, it does
affirm and clarify, if clarification is needed, the comprehensive require-
ments of the Wool Act. The Wool and Textile Acts are so closely
related in subject matter and purpose that their requirements must
necessarily be construed and applied on a consistent basis.

19. It is concluded, therefore, that the understatement of the wool
content and the consequent overstatement of other constituent fibers
on the tags and labels of CX 7, 10, 11 and 12 constitute misbranding
within the meaning of Section 4 of the Wool Products Labeling Act
and violations of Section 5 of the Federal Trade Commission Act.
Although the misbranding of CX 7 occurred after the issuance of the
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complaint herein, it is a post-complaint instance of a similar type of
misbranding represented by CX 10, 11 and 12, and should be
considered.

20. Paragraph 4 of the complaint charges that certain of respond-
ents’ wool products were misbranded, in that they were not stamped,
tagged, or labeled as required by the Wool Act. The evidence in sup-
port of this charge is based upon CX 6 and 13, the tags or labels of
~ which were not marked so as to disclose the fiber content.

21. CX 6 is a skirt length containing wool, which was sold and
shipped by Sacks to Scott Stores, Western Springs, Illinois, in Dec-
ember, 1959. No tag or label disclosing its fiber content was attached
to this exhibit when it was obtained. It was one of about 80 skirt
lengths from Sacks which were on display in the store from which it
was obtained, 2ll of which were also unmarked as to fiber content.
These skirt lengths were part of a shipment by Sacks of 100 skirt
lengths to each of six Scott Stores. '

922. Respondents contend that CX 6, and the other skirt lengths on
display in the store from which it was obtained, were unmarked as to
fiber content through inadvertence after the exercise of considerable
care. In discussing how this inadvertence may have occurred, it was
explained by the witness that these skirt lengths were assorted by
Sacks in bundles, each containing 25 pieces, after which care was ex-
ercised to staple a heavy paper label showing fiber content to each
piece. It was stated that in this process of labeling one bundle of 25
pieces must have been missed, and that it was, therefore, apparently
shipped without any marking as to fiber content. ‘

23. Respondents contend that this is the logical explanation of the
presence of “about 807 skirt lengths in the store which were not
marked as to fiber content, and that, in all probability, only one bundle
of 25 pieces was shipped without fiber identification. In support of
this contention they emphasize the care which the record shows they
exercise in marking wool products generally, and which they exercised
in marking this particular shipment of wool products as to fiber con-
tent. Although persuasive, this was a hypothetical explanation, and
the witness making it conceded that it was possible the entire shipment
to that store could have been unmarked; but he stated: “It doesn’t
seem logical in my mind. I don’t know how four bundles could have
been mislabeled.”

94. CX 18 is a skirt length, which was sold and shipped by Sacks
to Stern’s Department Store, Paramus, New Jersey, in November,
1960. When it was obtained, the portion of the label on this exhibit
designed to be stamped with the fiber content was blank. There were
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30 or 40 skirt lengths in the same display in the store from which this
exhibit was obtained. One of these skirt lengths was obtained, in
addition to CX 13, and it was marked as to fiber content. There is no
evidence that the other skirt lengths in the display came from Sacks,
or that they were not marked as to fiber content.

25. The investigating attorney who obtained CX 13 explained that
for the purposes of his investigation he selected Stern’s Department
Store in Paramus, New Jersey, from a number of respondents’ cus-
tomers in order to meet interstate commerce requirements, and that,
finding evidence of misbranding there which he considered sufficient,
he did not go to other stores.

26. Respondents contend that CX 13 represents an inadvertent
omission of the fiber content stamp from the label of a single skirt
length which was selected from many other properly labeled skirt
lengths on the counter of the store from which it was obtained.
Through a defense witness they offered a logical explanation of how
such an inadvertence may have occurred.

27. It is apparent, therefore, that the evidence discloses two
instances, in widely separated locations in which respondents’ wool
products were unmarked as to fiber content. One such instance is
representative of 25 or more unmarked skirt lengths, and the other
represents only one unmarked skirt length. Respondents contend
that they exercised great care in marking wool products to show
fiber content, and that these were inadvertent instances which escaped
their vigilance.

98. No evidence has been offered to show that respondents did
not exercise care as claimed, or that the instances of misbranding dis-
closed by ‘the evidence were not the result of inadvertence. There is
no suggestion in the evidence, either directly or by implication, that
respondents have deliberately misbranded their wool products by
failure to mark or by inaccurately marking them as to fiber content.

99. These considerations, however, do not warrant dismissal. The
Wool Act does not make the misbranding of wool products unlawful
only when it is intentionally done, but, on the contrary, it also pro-
vides a criminal penalty, not here invoked, for the willful misbranding
of wool products. The exercise of reasonable care to avoid mis-
branding does not constitute a defense under the Act, except in con-
nection with unavoidable variations in manufacture not applicable
here. In these circumstances, there was no obligation upon counsel
supporting the complaint to prove intent or carelessness by respond-
ents in misbranding their wool products, or to establish that a sub-
stantial portion of such products were misbranded. It was accord-
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ingly unnecessary, and would have been inappropriate, for counsel
supporting the complaint to attempt to rebut the evidence tending
to support respondents’ contentions on these points.

CONCLUSION

It is concluded, therefore, that the acts and practices of the respond-
ents, as set forth above, were and are in violation of the Wool Products
Labeling Act of 1939 and the Rules and Regulations promulgated
thereunder, and that they constituted, and now constitute, unfair and
deceptive acts and practices and unfair methods of competition in
commerce within the intent and meaning of the Federal Trade Com-
mission Act, and that this proceeding is in the interest of the public.

ORDER

1t is ordered, That respondents, Sacks Woolen Co., Inc., a corpora-
tion, and its officers, and Abraham Goodman, Nathan Sacks, and Mar-
tin Sbarge, individually and as officers of said corporation, and re-
spondents’ representatives, agents, and employees, directly or through
any corporate or other device, in connection with the introduction into
commerce, or the offering for sale, or the sale, transportation, distri-
bution or delivery for shipment in commerce, as “commerce” is defined
in the Federal Trade Commission Act and the Wool Products Label-
ing Act of 1939, of woolen fabrics, including ladies’ skirt lengths, or
other “wool products”, as such products are defined in and subject to
the Wool Products Labeling Act of 1939, do forthwith cease and desist
from misbranding such products by :

1. Falsely or deceptively stamping, tagging, labeling or other-
wise identifying such products as to the character or amount of
the constituent fibers contained therein ; or

2. Failing securely to affix to, or place on, each such product a
stamp, tag, label or other means of identification showing in a
clear and conspicuous manner each element of information re-
quired to be disclosed by Section 4 (a) (2) of the Wool Products
Labeling Act of 1939.

Fixar Orber

This matter having been heard upon exceptions to the initial deci-
sion and brief in support thereof, filed by respondents, and upon oral
argument, and the Commission having considered said exceptions and
opposition thereto presented by counsel supporting the complaint; and

It appearing that Paragraph 3 of the complaint alleges that among
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the wool products misbranded by respondents in violation of Section
4(a) (1) of the Wool Products Labeling Act were woolen pieces
containing substantially less woolen fibers than was stated on the
labels attached thereto, whereas, as found by the hearing examiner,
all of the evidence in support of the charge in said Paragraph 3 relates
to fabrics having a substantially higher wool content than shown on
the labels; and

The Commission having concluded that, although respondents’
practice of understating on labels attached to wool products the
amount of wool contained therein with the consequent overstatement
of the other constituent fibers is false and deceptive and constitutes
misbranding within the intent and meaning of Section 4(a) (1) of
the Wool Products Labeling Act and is in violation of Section 5 of
the Federal Trade Commission Act, due to the substantial variance
of the pleadings from the evidence it would be inappropriate to enter
a cease and desist order as to this charge on this record; and

The Commission having further concluded that the hearing exam-
iner’s finding that respondents have violated Section 4(a) (2) of the
Wool Products Labeling Act, as charged in Paragraph 4 of the com-
plaint, is fully supported on the record by evidence showing that
certain of respondents’ wool products were unmarked as to fiber con-
tent, and that consequently this finding must be affirmed in the public
interest: 7 _

It is ordered, That the initial decision be modified by striking there-
from finding number 13 on page 1281 thereof and by renumber-
ing findings number 14 through 19 as findings number 13 through 18.

It is further ordered, That the initial decision be modified by addi-
tion of the following sentence to the hearing examiner’s Conclusion:

However, in view of the substantial variance in the allegation in
the complaint that respondents misbranded wool products in vio-
lation of Section 4(a) (1) of the Wool Products Labeling Act
and the proof in support thereof, it is concluded that an order to
cease and desist should not issue on this charge.

It is further ordered, That the order contained in the initial deci-
sion be modified to read as follows:

It is ordered, That respondents, Sacks Woolen Co., Inc., a corpora-
tion, and its officers, and Abraham Goodman, Nathan Sacks, and
Martin Sbarge, individually and as officers of said corporation, and
respondents’ representatives, agents, and employees, directly or
through any corporate or other device, in connection with the intro-
duction into commerce, or the offering for sale, or the sale, transpor-
tation, distribution or delivery for shipment in commerce, as “com-
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merce” is defined in the Federal Trade Commission Act and the Wool
Products Labeling Act of 1939, of woolen fabrics, including ladies’
skirt lengths, or other “wool products”, as such products are defined
in and subject to the Wool Products Labeling Act of 1939, do forth-
with cease and desist from misbranding such products by:
1. Failing securely to affix to, or place on, each such product.
a stamp, tag, label or other means of identification showing in a
clear and conspicuous manner each element of information re-
quired to be disclosed by Section 4(a) (2) of the Wool Products
~Labeling Act of 1939.

It is further ordered, That the charge in Paragraph 3 of the com-
plaint that respondents have misbranded wool products in violation
of Section 4(a) (1) of the Wool Products Labeling Act be, and it
hereby is, dismissed without prejudice, however, to the right of the
Commission to reopen this proceeding, amend the complaint and take
such action as may be warranted in the public interest.

It is further ordered, That the hearing examiner’s initial decision,

as modified herein be, and it hereby is, adopted as the decision of
the Commission. :
It is further ordered, That respondents, Sacks Woolen Co., Inc.,
Abraham Goodman, Nathan Sacks and Martin Sbarge, shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report, in writing, setting forth in detail the manner
and form in which they have complied with the order to cease and
desist contained herein.

By the Commission, Commissioners Anderson and Higginbotham

not participating.

In TeE MATTER OF

OXFORD HANDKERCHIEF CO., INC., ET AL.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE
COMMISSION AND THE TEXTILE FIBER PRODUCTS IDENTIFICATION ACTS
Docket 8464. Complaint, Jan. 30, 1962—Decision, Nov. 27, 1962

Order requiring New York City distributors to cease violating the Textile Fiber
Produects Identification Act by failing to affix to handkerchiefs sold in com-
merce the required stamps, tags, labels, or other means of identification.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Textile Fiber Products Identification Act, and by virtue of
the authority vested in it by said Acts, the Federal Trade Commission,

728-122—65——T79
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having reason to believe that Oxford Handkerchief Co., Inc., a cor-
poration, and Lester K. Lipson, individually and as an officer of said
corporation, hereinafter referred to as respondents, have violated the
provisions of such Acts and the Rules and Regulations under the
Textile Fiber Products Identification Act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint stating its charges in
that respect as follows:

‘ParacraPE 1. Respondent Oxford Handkerchief Co., Inc., is a cor-
poration organized, existing and doing business under and by virtue
of the laws of the State of New York with its office and principal
place of business located at 51 Orchard Street, New York, N.Y.

Respondent Lester K. Lipson is an officer of said corporate respond-
ent. He formulates, controls and directs the acts, practices and pol-
icies of the said corporate respondent, including the acts and practices
complained of herein. His office and place of business is the same as
that of the corporate respondent.

Par. 2. Subsequent to the effective date of the Textile Fiber Products
Identification Act on March 3, 1960, respondents have been and are
now engaged in the introduction, delivery for introduction, sale,
advertising and offering for sale in commerce, and in the transporta-
tion or causing to be transported in commerce, and in the importation
into the United States, of textile fiber products; and have sold,
offered for sale, advertised, delivered, transported and caused to
be transported, textile fiber products, which have been advertised or
offered for sale in commerce; and have sold, offered for sale, adver-
tised, delivered, transported and caused to be transported, after ship-
ment in commerce, textile fiber products, either in their original state
or contained in other textile fiber products; as the terms “commerce”
and “textile fiber product” are defined in the Textile Fiber Products
Identification Act.

Par. 3. Certain of said textile fiber products were misbranded by
respondents in that they were not stamped, tagged, or labeled as
required under the provisions of Section 4(b) of the Textile Fiber
Products Identification Act, and in the manner and form prescribed
by the Rules and Regulations promulgated thereunder.

Among such misbranded textile fiber products were handkerchiefs
which had no stamp, tag, label or other means of identification on or
affixed to such product.

Par. 4. The acts and practices of respondents as set forth herein,
were and are in violation of the Textile Fiber Products Identification
Act and the Rules and Regulations thereunder, and constituted, and
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now constitute, unfair and deceptive acts and practices and unfair
methods of competition in commerce, within the intent and meaning
of the Federal Trade Commission Act.

Myr. Bruce T. Fraser and Mr. William H. Garber supporting the

complaint.
Mr. A. Harry F Zescher, of New York, N.Y., for respondents.

Inrrian DEcision BY Donalp R. Moore, HEarRING EXAMINER

-STATEMENT OF PROCEEDINGS

The Federal Trade Commission issued its complaint in this matter
January 30, 1962, and it was duly served on both respondents. The
complaint charges in effect the marketing in commerce of handker-
chiefs that did not bear the labels required by the Textile Fiber
Products Identification Act. In addition to charging violation of
that Act, the complaint alleged that the practices also constituted
unfair and deceptive acts and practices and unfair methods of
competition in violation of the Federal Trade Commission Act.

After being served with the complaint, respondents appeared by
counsel and filed answer denying generally any violation of law
and advancing, as an affirmative defense, the allegation that any un-
labeled products handled by them were acquired before the effective
date of the Textile Act.

Hearings were held in New York, New York, April 30 and July 6,
1962. The latter hearing was held, on motion of respondents, to per-
mit the introduction of additional evidence on behalf of respondents.
The motion seeking reopening of the proceeding after the record had
been closed for the reception of evidence presented, as an additional
affirmative defense, the contention that any unlabeled textile products
acquired by respondents after the effective date of the Textile Act had
been manufactured prior to such date.

At the hearings, testimony and other evidence were offered in sup-
port of and in opposition to the allegations of the complaint, and
this testimony and evidence were duly recorded and filed in the office
of the Commission.

Both sides were represented by counsel, participated in the hearings,
and were afforded full opportunity to be heard, to examine and cross-
examine witnesses and to introduce evidence bearing on the issues.

At the close of all the evidence, counsel for respondents moved. to
dismiss the complaint as to all respondents for failure of proof. That
motion was taken under advisement and decision deferred until the
filing of this initial decision. That motion is now denied.
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Proposed findings of fact and conclusions of law and a proposed
form of order were filed at the conclusion of all the evidence by coun-
sel supporting the complaint. Counsel for respondents waived the
filing of such proposals. Proposed findings not adopted, either in
the form proposed or in substance, are rejected as not supported by
the evidence or asinvolving immaterial matters.

After carefully reviewing the entire record in this proceeding, and
the proposed findings, conclusions and order filed by counsel support-
ing the complaint, the hearing examiner finds that this proceeding is
in the interest of the public, and based on the entire record and his
observation of the witnesses, makes the following findings of fact
and conclusions drawn therefrom, and issues the following order.

FINDINGS OF FACT

1. Respondent Oxford Handkerchief Co., Inc., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of New York with its office and principal place of
business located at 51 Orchard Street, New York, New York.

Respondent Lester K. Lipson is an officer of the corporate respond-
ent. He formulates, controls and directs the acts, practices and poli-
cles of the corporate respondent, including the acts and practices
complained of herein. His office and place of business is the same as
that of the corporate respondent.

Respondents are handkerchief jobbers, buying handkerchiefs from
manufacturers and reselling them to retail stores. The business of
respondents is substantial, with annual sales of about $100,000.

2. Subsequent to the effective date of the Textile Fiber Products
Identification Act on March 3, 1960, respondents have been and are
now engaged in the introduction, delivery for introduction, sale, ad-
vertising and offering for sale, in commerce, and in the transportation
or causing to be transported in commerce, and in the importation into
the United States, of textile fiber products; have sold, offered for sale,
advertised, delivered, transported and caused to be transported, textile
fiber products which have been advertised or offered for sale in com-
merce; and have sold, offered for sale, advertised, delivered, trans-
ported and caused to be transported, after shipment in commerce, tex-
tile fiber products, either in their original state or contained in other
textile fiber products, as the terms “commerce” and “textile fiber
product” are defined in the Textile Fiber Products Identification Act.

8. The findings set forth in the first two subparagraphs of para-
graph 1 and in paragraph 2 are predicated primarily on the plead-
ings. Those findings correspond to the allegations of paragraphs 1
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and 2 of the complaint. Although respondents filed answer denying
the allegations of paragraphs 3 and 4 of the complaint, the answer
neither admitted nor denied, nor otherwise referred to, the allegations
of paragraphs 1 and 2.

Rule 4.5 of the Commission’s Rules of Practice for Adj udicative Pro-
ceedings prescribes that an answer contesting the allegations of a com-
plaint shall contain “Specific admission, denial, or explanation of each
fact alleged in the complaint or, if the respondent is without knowledge
thereof, a statement to that eﬁ'ect ?

In this state of the record, it is appropriate to apply the estabhshed
principle of law that material facts alleged in a complaint are taken
as true where no responsive pleading is interposed by the party
charged. As stated in 41 Am. Jur., Pleading § 198, “Admissions may
arise by implication from a party’s failure to plead or from his failure
to deny. If the law requires him to file a pleading responsive to that
of his adversary and he neglects or fails to do so, he may be taken as
admitting the cause of action . . . stated in his adversary’s pleading.
Thus, the facts alleged in a petition, declaration, or complaint are gen-
erally taken as true where no responsive pleading is interposed by the
defendant.

“It is an estftbhshed 1u1e of pleading that where in the pleading of
one party there is a material averment which is traversable but which
is not denied by the other party, it stands admitted for purposes of
the suit. Hence, any well-pleaded averment of fact in the plain-
tiff’s declal atlon, petition, or complaint which is not expressly denied
in the plea or answer must be taken as true for the purposes of the
action . ...” See also National Candy Company v. F.1'.C.. 104 Fed.
2d 999, 1003 (7th Cir. 1939), cert. denied 308 U.S. 610 [3 S. & D. 116].

Additionally, the testimony of respondent Lester K. Lipson estab-
lishes that he is president of the corporate respondent and controls
and directs its acts and practices.

The jurisdictional findings in paragraph 2 are supported not only
by the admissions implied from respondents’ failure to deny, but also
by uncontroverted evidence of the actual shipment of unlabeled textile
fiber products in commerce. Also, the record shows that the unlabeled
handkerchiefs were obtained from the regular stock of 1espondents
which was offered for sale and made available to the public in general,
including out-of-state pulclnsels On the basis of this fact, coupled
with pr oof of actual sales in commerce, it may be and is mferred that
all the respondents’ handkerchiefs in stock were being offered for sale
in commerce.

Furthermore, the record specifically supports a finding that a sub-
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stantial portion of the handkerchiefs here involved were manufactured
from textile fiber products shipped in commerce.

4. Certain of the textile fiber products referred to in paragraph 2
were misbranded by respondents in that they were not stamped,
tagged, or labeled as required under the provisions of Section 4(b) of
the Textile Fiber Products Identification Act, and in the manner
and form prescribed by the Rules and Regulations promulgated
thereunder.

Among such misbranded textile fiber products were handkerchiefs
which had no stamp, tag, label or other means of identification on or
affixed to such product.

5. There really is no dispute that certain of respondents’ handker-
chiefs did not bear the required stamps, tags or labels, although re-
spondent Lipson seemed to raise some question as to the extent of
the stock misbranded. However, the Commission attorney who in-
spected respondents’ place of business testified that, on the basis of
random sampling, he had found a “substantial portion” of respond-
ents’ stock that bore no labels whatever. In fact, he testified that
there were in the store no handkerchiefs of domestic origin that were
labeled. The only handkerchiefs he observed to be labeled were of
foreign origin. The uncontroverted evidence is to the effect that
Commission Exhibits 1, 2, 3, 5 and 6 were misbranded in that the
label required by the statute was not affised. The exhibits obtained
at the respondents’ place of business (CX 1-3) were obtained by ran-
dom sampling and were typical of the handkerchiefs constituting
respondents’ stock in trade.

Respondents’ own evidence is that all the satin-stripe handker-
chiefs in stock (exemplified by CX 8) were unlabeled.

In addition to the evidence cited regarding respondents’ stock, the
record contains a stipulation to the effect that in November 1960, re-
spondents shipped to an Atlanta, Georgia, department store some
thirty dozen handkerchiefs which bore no labels or marks to disclose
fiber content.

The substantiality of the business is indicated by the fact that re-
spondents’ stock is ordinarily composed of approximately 20,000 to
25,000 dozen handkerchiefs.®

6. Respondents did not establish by records or other competent
means that the unlabeled textile fiber products described in para-
graphs 4 and 5 (above) were entitled to exception from the labeling
requirements of the Act under Section 15 as having been acquired
prior to the effective date of the Act on March 3, 1960. Such textile

*Respondents’ witnesses simply said 20,000 or 25,000 (Tr. 25, 63), but the dollar value
indicates that they were referring to dozens (Tr. 29, 68, 75).
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fiber products are therefore not entitled to the exception referred to
in Section 15 of the Act as products acquired prior to its effective date.

7. Although respondents originally contended that all handkerchiefs
purchased by them since the effective date of the Act (March 3, 1960)
were labeled in accordance with the law, the ground of defense later
shifted. In addition to claiming, at the first hearing, that unlabeled
goods had been purchased prior to the effective date of the statute,
they also contended, at a second hearing, that unlabeled goods, even
though “subsequently acquired,” were “manufactured prior to such
date or certified to the respondents by their suppliers to have been
manufactured prior to such date. . . .”

. Conceding in effect that handkerchiefs sold and offered for sale by

them after the effective date of the Act were not labeled, respondents
thus took the position that any such unlabeled handkerchiefs were
either purchased by them prior to the effective date of the statute or
manufactured before that date. Although the record had been closed
for the reception of evidence, it was reopened to give respondents an
opportunity to present proof in support of their defense that un-
labeled goods had been manufactured before March 3, 1960.

Respondents’ defense was based on Section 15 of the Textile Fiber
Products Identification Act, providing that “The Commission shall
provide for the exception of any textile fiber product acquired prior
to the effective date of this Act.” ‘ :

Under that statutory provision, the Commission adopted and pub
lished, on June 1, 1959, a policy reading in pertinent part as follows:

The exception provided by Sec. 15 of the Act shall apply to textile fiber products
acquired prior to the effective date of the Act (March 3, 1960) where such prod-
ucts are marketed or handled on or after March 3, 1960, in the same basic form
as that in which they were acquired, but shall not apply to textile fiber products
manufactured or processed on or after March 3, 1960, from other textile fiber
produets acquired prior to that date where such manufacturing or processing
changes the basic form of the textile fiber product to the extent that it becomes
a different type of product. * * *

On or after March 3, 1960, any person who, desires to claim the exception pro-
vided by Sec. 15 of the Act must be able to establish by records or other
competent means that the produets as ‘to which he claims the exception were
acquired in the same basic form prior to March 3, 1960, and that he is entitled
to the exception claimed.’

124 Federal Register 4480, Despite a possible ambiguity. in Sec. 15 and the Commis-
sion’s policy statement, the examiner interprets both to mean that the exception is available
to a marketer even though he himself did not acquire the goods prior to March 3, 1960.
In other words, if a product is excepted because it was ‘‘acquired’—e.g., manufactured—
by a supplier before the crucial date, the exception is applicable to the product in the hands
of subsequent purchasers—even though their acquisition was after such date. It would
appear that the exception attaches in rem, not in personant.
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8. However, the evidence presented by respondents does not meas-
ure up to a valid defense. They had no records to establish with any
degree of certainty their acquisition of the unlabeled goods before
March 3, 1960, and no records whatever to establish the manufacture
of the unlabeled goods before that date.

The question remains whether they established by “other competent
means” that the goods were excepted from the labeling requirements
by virtue of either or both of the circumstances alleged. To resolve
this question necessitates examination and analysis of the testimony
offered by respondents, as well as their pre-complaint statements to
the Commission’s investigating attorney.

9. Until the close of the initial—and presumably, the only—hearing
in this matter, respondents consistently maintained that any unlabeled
goods were purchased before March 3,1960. This is what respondent
Lipson told the Commission’s investigating attorney in November
1960, and this is what he swore to at the hearing in April 1962.2

It is true that despite his firm statements on direct examination
that all goods purchased after March 3, 1960, were labeled, Mr. Lipson
did finally retreat, on cross-examination, to the contention that they
“must have been” labeled by respondents’ suppliers.

The significant point is that when he was insisting that all handker-
chiefs purchased after March 8, 1960, were or must have been labeled,
Mr. Lipson made no suggestion that any manufacturer was shipping
unlabeled goods subsequent to the effective date of the Act.

It was not until cross-examination had demonstrated that they
could not establish their pre-Act acquisition of the unlabeled goods
that respondents moved for reopening of the record and advanced
the inconsistent claim that some of the unlabeled goods were purchased
after the cutoff date but had been manufactured prior to that date.

10. Mr. Lipson produced invoices dated prior to March 3, 1960,

2 Mr, Lipson testified positively and unequivocally on direct examination that all un-
labeled goods bandled by respondents were purchased before the March 3, 1960, deadline:

Q. Tell me, all merchandise that you have purchased since the eﬂect}ve date of the Act
on March 3rd, 1960, did they come into your place labeled?

A. Yes, they did.

Q. Were they labeled?

A. Yes (Tr. 26-27).

Q. Mr. Lipson, did you add any tags or do they come tagged from your manufacturers,
your suppliers?

A. We don’t add anything. However they come from our manufacturers, that’'s how
they are sold.

Q. And they are tagged ever since the Act went into effect?

A. Yes.

Q. All merchandise bought by you since March 3, 1960, have they been tagged or not?

A. Yes. (Tr. 33)

3 As a matter of fact, Mr. Lipson did not again take the stand, and his testimony stands
unretracted except by virtue of the contradictory testimony of his employee.
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that he testified covered purchases of the sample handkerchiefs in the
record. ‘

Despite his positive identification, on direct examination by defense
counsel, of these invoices as covering the handkerchiefs in question,
Mr. Lipson, on cross-examination, conceded that he had no way to
link any particular handkerchief to any particular purchase invoice.

11. As to the red bandanas exemplified by CX 1 and the cotton
cord handkerchiefs exemplified by CX 2, 5 and 6, his position in effect
was that he had checked his invoices, and the only relevant purchases
of those handkerchiefs up to November 1960 (when the Commis-
sion’s inspection was made) were dated before March 8, 1960. This
testimony was not specifically refuted, but in the context of the whole
record, its probative force is blunted.*

12. In the case of the satin-stripe handkerchiefs (CX 3), both Mr.
Lipson and his employee, Abe Weinberg, admitted the purchase of
some 8,000 dozen such handkerchiefs between March 3, 1960, and
October 20, 1960. All the purchases referred to were from Rose
Handkerchief Works, although Mr. Lipson stated he bought such
handkerchiefs from other suppliers as well.

13. Mr. Lipson first agreed “positively” that none of the satin-
stripe handkerchiefs in stock November 25, 1960, were labeled, be-
cause they were “all purchased before that date [March 3, 1960].”
But he then receded to a position that some “could have been” labeled
(Tr. 45), while Mr. Weinberg testified later that in fact, none were
labeled (Tr. 69). :

14. On direct examination, Mr. Lipson took the position that all
the unlabeled satin-stripe handkerchiefs found in his stock in Novem-
ber 1960 had been purchased on March 1, 1960, and he produced an
invoice (RX 8) showing the purchase of 1,520 dozen from Rose
Handkerchief Works on that date. When confronted with invoices
showing the purchase of some 8,000 dozen satin-stripe handkerchiefs
between that date and October 20, 1960, he finally conceded he had

4 On cross-examination, Mr, Lipson admitted purchasing other red bandanas besides those
shown on the invoice (RX 1) he produced dated March 11, 1959. As to whether or not he
had purchased any since that date, his testimony was equivoecal. He first said he didn't
recollect ; that it was possible he had done so; that he didn’t order any in 1959 or 1960
other than those shown on the invoice; that he didn’t believe he had, but he might have
(Tr. 34-35).

The key to this testimony is his frank statement that he “didn’t find any. invoices while
looking through, but it could have been mislaid.” He gave no other basis for his belief
that the unlabeled red bandana handkerchief was from the March 11, 1959, shipment.

Referring to the unlabeled cotton cord handkerchiefs (CX 2, 5 and 6), Mr. Lipson stated
they came from a shipment covered by an invoice dated January 18, 1960 (RX 2) and
denled any other purchases of that type of handkerchief from the same supplier subsequent

to that date (Tr. 36).
See also par. 15, infra.
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no way of tying the unlabeled handkerchiefs to the shipment of
March 1, 1960. ‘ -

Mr. Lipson conceded also that there was no distinguishing charac-
teristic to distinguish one manufacturer’s handkerchiefs from another.
His position that CX 8 was from a shipment purchased from Rose
March 1, 1960, was based on his knowledge that he was buying that
type of handkerchief from Rose at that time.s However, he could
not establish that the unlabeled satin-stripe handkerchiefs in question
were part of the March 1, 1960, shipment from Rose.

Then, after an objection by counsel (as to which Mr. Lipson was
constrained to deny that counsel was putting words in his mouth),
he retreated to the contention that any goods purchased by respond-
ents after March 8, 1960, “must have been” labeled by.the manufac-
turer before shipment.

15. Statements by Mr. Lipson, both on the stand and during the
pre-complaint investigation, provide a shaky foundation for the
claims of pre-Act acquisition of the unlabeled handkerchiefs—and
also for the claim of pre-Act manufacture.

On direct examination by his own counsel, Mr., Lipson was asked
whether he told the Commission’s investigating attorney when the un-
labeled handkerchiefs were acquired. He answered: “I couldn’t pos-
sibly tell him,” except that “if they were not labeled they were ac-
quired before the Act” (Tr. 26).

The Commission’s attorney was told inventory records were not
maintained and were not in existence (Tr. 18); that the questioned
handkerchiefs “could not be traced to specific purchase invoices” (Tr.
20) ; that many manufacturers produce the same types of handker-
chiefs (Tr. 19); and that there was no distinguishing characteristic
to distinguish one manufacturer’s handkerchiefs from another’s (Tr.
41).8

16. The testimony and exhibits (RX 1, 2) presented by respond-
ents relating to unlabeled red bandana handkerchiefs (CX 1) and un-

5 Mr. Lipson stated, during the pre-complaint investigation, that he “believed that these
handkerchiefs were either purchased from Rose Handkerchief Company , . . or Standard
Handkerchief Company,” but “he was not certain which company they were purchased
from” (Tr. 12). ‘

9 On cross-examination, Mr. Lipson was asked :

“How do you handle your stock? Do you sell the first things that come in first, or in
what order?”

He replied:

“No. I just put it in. Sometimes the last thing could go out first. I mean, I just don't
keep—if you follow my business, it’s just a two-man business, myself and the boy who
works for me.

“When merchandise comes in, we check it off and put it on the shelves and when cus-
tomers come in and buy it we just take it out of the shelves and we sell it to them. I don’t
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labeled cotton cord handkerchiefs (CX 2, 5, 6) indicate that they
might have been purchased before March 3, 1960.

However, in the light of the whole record, and particularly in
view of the inconsistencies in the statements of Mr. Lipson, together
with the record-keeping deficiencies testified to, it is found that re-
spondents have not carried their burden of proving the goods come
within the statutory exception as having been acquired before March 3,
1960. :

17. Regarding the unlabeled satin-stripe handkerchiefs, it must be
and is found that respondents failed to prove that they were acquired
by respondents prior to March 8, 1960.

18. In support of the belatedly offered defense that some of the
handkerchiefs were manufactured before March 3, 1960, although
acquired subsequently by respondents, respondents presented the testi-
mony of their employee, Abe Weinberg, and of Howard Osher, owner
of Rose Handkerchief Works. '

These two witnesses were in agreement that for a period of some
months after March 3, 1960, Rose shipped to respondents unlabeled
satin-stripe handkerchiefs, and that Osher told Weinberg by tele-
phone that they had been manufactured before March 3, 1960. They
differed, however, on the duration of Rose’s shipments of unlabeled
goods. Mr., Weinberg specifically stated that unlabeled goods were
received from Rose as late as October 1960, and indicated that the
practice continued until as late as July 1961.

Mr. Osher, on the other hand, was insistent that he had disposed
of his unlabeled goods by the middle of 1960; that his August 1960
shipments were “probably labeled”; and that those in September and
October 1960 definitely were. He said Mr. Weinberg was mistaken
in his positive statements of checking with him by phone as to the
Angust, September and October shipments.

19. At the most, then, respondents have shown that it is possible
that the unlabeled handkerchiefs were either manufactured or pur-
chased before March 8, 1960. But the evidence does not compel any

keep any permanent inventory or any particular inventory of what I have. It's from

looking around and checking it physically that I know it.

“We don’t keep any inventory sheets or anything of that style, so it’s hard to say—like,
I will give you an example:

“When Mr. Turiel was in, he sai@ ‘“Where did you get this handkerchief?” Offhand, I
can’t say if it was Rose’s or Norfolk or ten or twenty other manufacturers, They all
make the same handkerchief, . . ."” (Tr. 40—41).

Witness also the folloawwing statement.
“I am talking about this particular item [CX 3]. If the item is labeled or not, I don’t

know which one it was, so I can't answer that to you, because this could have been the
merchandise that was bought priof or it could be merchandise they labeled and it was-
bought afterwards and it was still in the same shelves” (Tr. 48).
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such inference. Conflicts in the testimony, coupled with respondents’
obvious inability to identify with reasonable certainty the source and
acquisition date of any particular merchandise, raise serious doubts
as to whether all or any of the unlabeled goods were either acquired
or manufactured before the applicable date.

While the record indicates that one supplier (Rose) furnished to re-
spondents, subsequent to March 8, 1960, unlabeled handkerchiefs that
were represented as having been manufactured before the cutoff date,
respondents neither established that the unlabeled goods came from
that source, nor did they present any evidence, by records or
otherwise, to corroborate the supplier’s statement as to pre-Act
manufacture.? :

In any event, their acceptance of telephoned assurances that the
unlabeled goods had been made before the cutoff date does not dem-
onstrate that degree of diligence on their part to establish that re-
spondents are “entitled” to the statutory exception.s

It seems obvious that if such evidence as was offered here were to
be accepted to defeat a charge of misbranding, the requirements of the
statute would become a nullity.

The burden was on respondents to “establish by records or other
competent means” that the products in question came within the ex-
ception. This they have not done.

CONCLUSIONS OF LAW

1. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents.

2. The complaint herein states a cause of action, and this proceeding
is in the public interest. :

8. The acts and practices of respondents as set forth herein were
and are in violation of the Textile Fiber Products Identification Act
and the Rules and Regulations thereunder, and constituted, and now
constitute, unfair and deceptive acts and practices and unfair methods
of competition in commerce, within the intent and meaning of the
Federal Trade Commission Act.

4. Respondents have not established by records or other competent
means that the unlabeled products here involved were acquired prior

 to the effective date of the Textile Fiber Products Identification Act,

nor that they are entitled to the exception provided for by Section 15
of the Act.

71t is not without significance in this connectlon that the supplier showed himself bla-
tantly hostile to the purposes and requirements of the Act (Tr. 78~T9, 81).

81t was testified that Mr. Osher offered to furnish a certificate of pre-Act manufacture,
but it was declined.
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ORDER

It is ordered, That respondents Oxford Handkerchief Co., Inc., a
corporation, and Lester K. Lipson, individually and as an officer of
such corporation, and respondents’ representatives, agents and em-
ployees, directly or through any corporate or other device, in connec-
tion with the introduction, delivery for introduction, sale, advertising,
or offering for sale, in commerce, or the transportation or causing to
be transported, in commerce, or the importation into the United States
of any textile fiber product; or in connection with the sale, offering
for sale, advertising, delivery, transportation, or causing to be trans-
ported, of any textile fiber product which has been advertised or of-
fered for sale in commerce; or in connection with the sale, otfering for
sale, advertising, delivery, transportation, or causing to be trans-
ported, after shipment in commerce, of any textile fiber product either
in its original state or contained in other textile fiber products; as
the terms “commerce’” and “textile fiber product” are defined in the
Textile Fiber Products Identification Act, do forthwith cease and
desist from: ,

Misbranding textile fiber products by failing to affix labels to
such products showing each element of information required to be
disclosed by Section 4 (b) of the Textile Fiber Products Identifi-
cation Act.

Drcrision oF e CommissioN AND ORDER TO
FiLe ReporT oF COMPLIANCE

Pursuant to Section 4.19 of the Commission’s Rules of Practice,
effective Jure 1, 1962, the initial decision of the hearing examiner shall
on the 27th day of November 1962, become the decision of the Com-
mission ; and accordingly: _

It is ordered, That respondents herein shall, within sixty (60) days
after service upon them of this order, file with the Commission a re-
port in writing setting forth in detail the manner and form in which
they have complied with the order to cease and desist.



