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stone Tire and R, nbbcr

Company, directly or indirectly, pays or

contributes anything of value to any such marketing oil company in
connection with the sale of TBA products by The Firestone Tire

and R.ubber Company or any distributor of Firestone products
any wholesaler or retailer of petroleum products of such marketing
oil company;
2. Paying, granting or allowing, or offering to pay, grant or a11o,,

anything of value to Shell Oil Company or to any other marketing
oil company for acting as sales agent or for otherwise sponsoring,
recommending, urging, inducing or promoting the sale of TEA
products , direct1y or indirectly, by The Firestone Tire and Rubber
Company or any distributor of Firestone products to any wholesaler or retailer of petroleum products of such marketing

oil

company;

;-). Reporting or part.icipating in the reporting to Shell Oil Company or to any other marketing oil company concerning sales of

TBA products to wholesalers or retailers of petroleum products
individually or by gronps , of any such marketing oil company.
I t is f1u'ther oTdenxl.
That the initial de,cision as so modified and
snpplemented be , and it hereby is , adopted as the decision of the
Commission.
It

i8

That respondents Shell Oil Company and

fUTtheT onleTed.

The Firestone Tire and Rubber Company, corporations , shall , within

sixty (50) days after service upon them of this order , file Tfith the
Commission a report, in -writing, setting forth in detail the manncr
and form in Tfhich they have complied with the aforesaid order to
cease and desist.
IA TTER

Ix THE

COLGATE- PAL IOLIVE CmIPANY
ORDER. ETC.. IX REG \RD TO THE ALLEGED VIOLATIO:r- OF THE

FEDERAL TRADE Cm, Il\IISSION ACT
Docket 7660.

Complaint , Nov.

1959- Decision , l1-Ia1.

9, 1961

Order requiring a manufacturer of a dentifrice , among other products, with
headquarters in New York City, to cease representing falsely in advertisements and television commercials that its " Colgate Dental Cream with
Garr101'' formed a " protective shield" around teeth , thereby affording
l1sers complete protection against tooth decay or the

development of

en vities in their teeth.

Edward F. Downs , Esq.
the complaint.

and

Anthony J. Kennedy, Esq.

S11

pporting

&;
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Ohl by iliathias F. Oorrea , Esq. and
Oahill , GOTdon , Reindel
Corydon B. D""ham , Jr. , Esq. of New York , N. Y. , for respondent.
INITIAL DECISION BY LEON R.. GROSS ,

I-IE. \RIXG

EXA:\HKER

PRELUfINARY STATE fE: rTS

The complaint issued in this proceeding on K ovember 10 , 1959
charges respondent with violating the Federal Trade Commission
Act by using false , misleading and deceptive representations in advertising- a dentifrice , Colgate Dental Cream with Gardol , s01d by it in
interstate commerce. H, espondent a,nswereel the complaint; prehearing conferences were helel; and hearings were had in '\Vashington
C. and KBW York , New York. Proposed findings of fact , c.onelusions of law , and proposed orders "were filed by the pa.rties and orally
nrgl1ecl on June 17 ,

1960. On February 4 ,

1060 , a ruling was issued

granting the motion of counsel supporting the compla.int to strike
portions of respondent' s answer. On February 26 , 1960 , a ruling was
issued denying re, spondenfs motion to dismiss the proceedings on
the grollnds that the initial complaint failed to inform the respond-

ent. adequately of the charges it would have to meet ,

and on the

further grounds that counsel supporting the complaint had failed
to sustain the burden of proof imposed upon them by law.
This is one of the first proceedings under the Federal Trade Commission Act against allegedly deceptive
television
advertising.
TheTe is no snbstantia1 controversy over the legally operative

facts. Respondent contends (1) its advertising was not false , misleading- and deceptive; and (2) should this fact be found against
, that it has , nevertheless , voluntarily abandoned the condemned
practices; and that this proceeding should be dismissed because all
that could be accompJishecl by a cease and desist order has already

been achieved by re-spondent's ,v oluntary

a banclonment of the prac

tices.

Two cate,gories of respondent' s advertising are assflilecl in this
proeee.cling: " print" advertising and television advertising. The print
advertising in evidence in this case does not require the application
of any erite.ria different from that Vi- hich has been applied in connt-

less prior print advertising cases

'1'here the charges are that such

advertising is false , misleading and deceptive. The precedents for
judging such print advertising are legion.
Television fl, d'ic e.rtising, on the other hanel , has in it an element
'i"hieh the examiner has designated " visual

innuendo. " An example

of visual innuendo in television adve.rtising is those advertisements
in which men in white coats similar to those worn by doctors and
dentists , n,dvcTtise pharmaceut.ieals. The television advertjsement
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does not state that the person in the white coat is a doctor or dentist
but such innuendo is intended , and usun11y is draVl'l by the viewer
even though 11ei ther expressed nor directly -implied.
Although the visual innuendo of a television advertisement may be
a bit empirical , television advertising, as all other forms of advertising, can be subjected to a disinterested , objective , dispassionate

judgment whether it is , with its visual innuendo false , misleading
and deceptive.
The hearing examiner fids that counsel supporting the com-

plaint have proven in this proceeding the legal1y

essential al1ega-

tions of the complaint by a preponderance of material , relevant
and probative evidence and enters an order granting counsel support-

ing the complaint the relief requested.
On the basis of the entire record , the examiner makes the fidings
of fact hereinafter set forth. Findings reqnested by counsel which

are not specifieal1y adopted and incorporated in this initial

decision

are rejected. The fact that the examiner has not incorporated in this
decision , nor rejected , nor dismissed specifically, evidence which is

in the record , should not be construed as indicating that such evidence

has not been ful1y considered by the examiner in preparing this
initial decision. It indicates merely that the evidence which the
examiner has speeifieal1y incorporated in his findings of fact is
suffciently preponderant , relevant , probative and substantial for a
proper adjudication of the

issues.

The hearing examiner has excluded two offers of evidence by
the respondent which merit comment:

A series of RTticles

written by

various persons relating to tooth

decay in general and the al1eged properties of Colgate Dental Cream
with Gardol ,

(exhibits RX 3A through RX 3Z 58) was excluded
because (a) no evidence was introduccd as to the qualifications
the persons who wrote the articles; (b) the authors of the articles
were not tendeTecl for cross- examination by counsel suppor6ng the
complaint; and (c) to have received such hearsay evidence into the
record without affording counsel supporting the complaint an opportunity to cross- examine the authors of the articles , would have

deprived counsel supporting the compla.int of a very fundamental
and basic legal right.

A series of advertisements

of dentifrices by respondent' s com-

1100g
petit.ors was excluded bec.ause it is irrelevant a, nd immaterial.
FTC 855
S.
Indllst1'ies
411. A respondent to Federal Trade

Commission proceedings may not escape the penalties of its own
"\vrong doing, by showing or attempting to show similar wrong
doing of that respondent's competitors. The advertising of respond-
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cnt' s compptit.ors is not relevant to determining whether respondent

Colgate s advertising was false , misleading
The examiner makes the following

tnd deceptive.

FIXDINGS OF FACT

The Federal Trade Commission has jurisdiction over the parties

and ovei' the subject matter of this proceeding and this proceeding
is in the public interest.
The complaint filed herein states a good cause of action against
respondent , and counsel supporting the complaint have proven the

essential allegations of the complaint by preponderant ,

relevant

probative evidence in the record.

Respondent is engaged in commerce as " commerce "

is defined in

the Fedcml Trade Commission Act.

Colgate- Pa.1mo11ve Company, a Delaware corporatioll whose consolidated income account for the year ended December 31 , 1959
was $581 081 680 has its principal offce and place of business located

at 300 Park Avenue , New York , New York. It manufactures , adver
tises , offers for sale , sens , and distributes , in int.erstate and foreign
c.0I111nerCe , fl dentifrice designated " Colgai- e Dental Cream with

Gardol" and various other products to distributors and retailers
for resale to the public. Respondent' s domestic sales of Colgate

Dental Cream with Gardol for the six months ended .Tune

30 , 1058

were $30 764 764.

In promoting the sale of its products respondent advertised and
does

Ldvertise extensively in magn, zines

of nat.ional circulation ,

in

newspapers of interstate circulation , and by means or television programs and commercials broadcast over nation-wide networks.

In the conduct of it, s business , at an times material to this proceeding, respondent has been in substantial competition , in commerce
with corporations ! firms , and individuals in the sale of dental cream.

At the time the complaint issued in this proceeding respondent was
representing in both its print advertising and its television adver-

tising that brushing with Colgate Dental Cream with Gardol would
put a " protective shield" around teeth , and prevent tooth decay. The
manner in which this theme is developed in the print advertising
accurately shown in CX 15 , CX 16 , CX 17, CX 18, CX 10, CX 20
CX 21 , CX 22 , CX 23 , ex 24 , and CX 26. The treatment of this
theme in respondent' s television aclve.rtisements is accurately shown
in CX 3 , CX 4 , ex 5 , CX 6 , ex 7 , CX 8, CX 9 , ex 10 , CX 11 , CX
, CX 13 , and ex 14.
It is stipulated in this record that neither Colgat.e Dental Cream
wit.h Gardol nor any ot.her dentifrice on the market at the time this

q,
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affords the nsers thereof complete protec-

tion against tooth decay or the development of cavities in their

mouth.
The word " audio ' as used in these findings refers to that portion of
respondent' s television advertisements which communicates by means
of the auditory S8nse. The word " video " refers to that portion of the

television presentation which communicates by means of the visual
senSB. In addition to the audio and video portions of the advertisement , considered separately, there is it " visnal innwmdo " in tele-

vision advertising which was briefly alluded to and characterized
above in the Preliminary Statements.

Respondent' s print advertising and its television advertising at the
time the complaint issued herein in November , 1959 , sought to con-

vey, and did convey, the impression to the prospective purchasers of
Colgate Dental Cream with Gardol , (the television advertisement

by means of visual innuendo) that persons who brushed their teeth
getting to

with that toothpaste would thereby prevent decay from

their teeth; that " Gardol forms an invisible protective shield around
your teeth.

The video

portion of respondent'

television advertisements

depicted objects being propelled toward but not hittin a person
because of an invisible shield. The visual innuendo was intended , and
get to
the teeth of a
was conveyed to the viewer , that decay cannot

person brushing with Colgate Dental Cream with Gardo1. This
representation was and is false , misleading and deceptive. It deceives
and misleads the public concerning the properties and the cariesprevent.ion value , if any, of Colgatc Dental Cream with Gardo1.

Respondent' s specimen television advertisements in evidence (eX

, CX 5 , CX 7 , CX 9 , and CX 11)
sequence: In

have the following audio

ex 3 as Th.fighty Thlouse in the video

sequence takes

the top off a Colgate with Gardol tube and points to the Happy Tooth
standing near by, the audio. portion says
OW to put up tbe

with Colg"

invisilile protective shield

around our Happy Tooth

ate Dental Cream with GARDOL. (Emphasi1' supplied.

At this point in the video portion of the advertisement ,

Mighty

Colgate Dental Cream on a toothbrush , flies around
the tooth and puts up a " gardol shield,

1\1011se spreads

In the video portion of CX 5 , CX 7 , CX 9 , and CX 11 , a coconut
teunis ban , and 1ariat are thrown or hit toward a person in the forc-

ground of the scene. The coconut. , tennis ball , and lariat bounce off
an unseen transparent glass shield which is , invisibly, between the
person propellng

t.he objects ,

and the person toward

whom t.he

object is propel1ed. The eocollut , tennis bal1 , anc11ariat do not reach

. .
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the person at whom they are thrown because they cannot

get

to

them.

The audio portion accompanying this action (CX 6A , CX 8B , CX
lOB , CX 12B) says
And here s how Gardal works. Now just as I was protected by this (man
knocks on sl1ieJd) invisible shield, Colgate s with Gardal forms an invisible
protective shield around your teeth. Fights tooth decay.
all dayi

Yes , for most people ,

just

and

one bru8hing

bad breath

stops mouth odor

Respondent's print advertising in the record

an day.

actually shows a

transparent protective shield in front of the teeth of a person

whose

face appears in the advertisement.

The invisible shield theme in respondent' s

advertising had the

tendency to and did deceive prospective purchasers of Colgate

Dental Cream with Gardal insofar as it represented the true nature
Cream with Gardol , and the
manner in which Colgate Dental Cream with Gardol inhibits tooth
of the properties of Colgate Dental

decay.
Respondent's print advertising and the

visual irmuendo of its

television advertising were intended to convey the impression , and
did convey the impression ,

that decay could not get to the teeth of

a person brushing with Colgate Dental Cream with Gardol ,

just as

the eoeonut ,

tennis ball , and lariat could not get to the pcrson at
whom they ,vere thrown , because of the " invisible shield. " This \vas
and is , a false , misleading and deceptive portrayal of the true proper-

ties of Colgate Dental Cream with Gardo1.
Such false , misleading and deceptive advertising is proscribed by

the Federal Trade Commission Act.
W1,en the complaint in this proceeding was served upon respondent
alerting respondent to the Commission s objection to the " invisible
shield" theme , respondent , at a cost in excess of $100 000 , promptly
took steps to eliminate , and eliminated , the invisibJe shield theme
from its print and television advertising. It has not been used since.

The invisible shield theme has not been reinserted in respondent'

advertising since it was eliminated for the purpose of meeting the
objections thereto stated in the instant complaint issued November
, 1959. The evidence in this record does not support a fiding that
respondent win not , in the future , unless restrained by this Comearies inhibiting
mission , misrepresent the true properties , and
value , if any, of Colgate Dental Cream with Gardol.
DISCUSSION
It is in the public interest to prevent

the, sale of commodities by

the use of false and misleading statements and representations.
Par7'6 Austin
Lipscomb
v. FTC 142 F. 2d 437 (4 S. & D. 16RJ citing L. & C. -:Iayers
Co., Inc. v. Federal Trade Commission , 97 I" . 2d 365, 867 (2 S.
& D.
460).

(/.
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Capacity to deceive and not actual deception is the criteria by which
practices are tested under the Federal Trade Commission Act.' To
te1l1ess than the whole truth is a well- known method of deception;
and he who deceives by resorting to such method , cannot. excuse the
deception by relying upon the truthfulness per se of the partial
truth by which it has been accomplished. 3 "A statement may be
deceptive even if the ,vords may be literally or technically construed
so as to not constitute a misrepresentation. . . The buying pubEc docs
not weigh eRell ,yonl in an advertisement or misrepresentation. It

is

important to ascerta, in the impression that is likely to be created
upon the prospective purchaser. " 1 .."'dvel'tisements are not to
judged by their effect upon the scientific or legal mind , which wil
dissect and analyze each phrase , but rather by their effect upon the
a.verag" e member of the Dublie who more likelv will be influenced
by th impression gleane d from a first glance. "
::leasul'cd by these criteria which have been culled from deceptive

advertising decisions of the courts , responde-nes a.dvertising reflected
in this record violated the proscriptions of the Federal Trade Com-

mission Act and the cease and desist orde.r requested

by counsel

supporting the complaint should issue.
THE " ARGUS DEFEXSE

Hespondent a.rgues , most persuasively

that it has always cooper-

ated with the Commission ,

voluntarily eliminated the invisible
shield theme from its advertising after being served with this COlT-

plaint and nothing can be accomplished by a cease and desist order
which has not already been accomplished by respondent' s

action. The proceeding should ,

voluntary
therefore , be dismissed. In support

of its position respondent cites in its brief , inter alia Argus Cameras
Inc. 51 FTC 405 (1954) ;
Dietzqen 00.
\'. FTC , 142 F. 2c1 321 (CA 7
1941): FiTestone T-re and Rubber 00. Docket No. 7020;
W'ildToot
00. , Inc. 49 FTC 1578 (1953);
Bell
Howell 00. Docket No. 6729;
United States
v. W. T. Grant 00. 345 CS. 629 (1953).

Although there is in the record respondent' s evidence of events
occurring prior to the issuance of the complaint to demonstrate its
complete cooperation with the Commission , the examiner must

assume , and does assume , that respondent s conduct prior to N ovem1959 , was fully considered by the Commission at the time it

bel' 19 ,

issned this complaint. The issuance of this complaint carried with
it a finding and conclusIon that the Commission
2G()orlman

v.

P. Lorilaj' (/
Ka/wajty.
Ii

v.

FTC.

had reason to

244 F. 2d 584 . U04 CA 9th (1957).
186 F. 2d 52
S (CA 4 1950).
237 F. 2d 654 , 656. Cert Den. 352 CS. 1025.

CO. Y. FTC,

FTC

Wan/ Laboral.OI

ies Inc. , ef

1. v.

FTC 276 F .

2d 952 , 954 (CA 2- April 14 , 1960).
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believe ,

at that time , that respondent was violating the law , and

in the public interest. Hespondent

that this proceeding was , and iS

seeks to be l'cvmrc1ed for doing that which it was ,

OV law to do- advertise

and is , required

accurately, truthfully, and honestly t.he

roducts \Thich it sells. This primary legal duty is upon the adver-

tiser and it may not be shifted to the Federal Trade Commission.
entitle
it to a dismissal under the "Argus defense " except one: The examiner
cannot on this record , find that there is " no reasonable likelihood
Respondent. has proven most of the elements which would

that respondent will in the future misrepresent" the true properties

of Colgate Dental Cream with Gardol unless an order to cease and
desist therefrom issues.
, therefore , the examiner makes the following
CONCLUSIONS OF LAW

1. The Federal Trade Commission has jurisdiction over the parties
:md the subject matter of this

proceeding.

2. The complaint which 'vas filed herein states a good cause of
action and t.his proceeding was and is in the public interest.
3. Respondent sens Colgate Dental Cream with Gardol in iuterstate commerce as "interstate COllnerce "
Trade Commission Act.

is defined in the Federal

:1. Counsel support.ing the complaint have proven t.he legally mat.egat.ions of saiel complaint by a pl'e, ponderance of relevant

rial a.lle,

probative and material evidence.

5. In the conduct of its business , at an times material to these

proceedings , respondent has been in substantia.l competition in com

merce with corporat.ions ,

firms ,

and individuals in the sale of

dental creams.

6. The advertising used by respondent to sell Colgate

Dental

Cream Trith Gardol , and complained against in this complaint , and
nO\v aba, ndoned , is and was false , misleading and deceptive , and is
proscribed by the Federal Trade Commission Act.
It is , therefore
OnlMo ecl TJmt respondent CoJgate- Palmolive Company, a corporation , and its offcers , agents , representatives , and employees , directly
or through any corporate or other device , in connection with the

, sale or distribution of the product " Colgate Dental
Cream with Gardol" or any other dentifrice possessing substantially
the same properties , in commerce , as " commerce " is defined in the
offering for sale

Federal Trade Commission Act ,
o See

Charles PjizC)'

d',

Co. ,

Inc.

Docket

19GO , .'ffrming eX:lminer s dIsmissal of

forthwith cease and desist, from:
o. 7487. Commis!'ion s opinion of IIIay 23

compJilint.

, .
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1. Representing, directly or by implication , that said dentifrice
affords the users thereof with complete protection against tooth

decay or the development of cavities in their teeth.
2. Misrepresenting in any manner the degree or extent of protec-

tion against tooth decay or the development of cavities
afforded users of any such dentifrice.

in teeth

OPINION OF THE CQffUnSSION

By Kern , Commissioner:

Respondent , Colgate- Palmolive Company, is charged with violation or the Federal Trade Commission Act in advertisements , including television commercials , used by it in promoting the sale of

Colgate Dental Cream with Gardol. The hearing examiner in his
initial decision held that the anegations were sustained by the evidence and ordered respondent to cease and desist from the practice
found to be unlawful. Respondent has appealed from this decision.
In substance , the complaint charges respondent with representing

that Colgate Dental Cream with Gardol forms a " protective shield"
around teeth , thereby affording the users thereof complete protection against tooth decay or the development or cavities in their teeth

when in truth and in fact
plete protection by rorming a " protective
saiel product does

not
fIord such comshield" or otherwise.

There is no dispute concerning the question of whether Colgate

Dental Cream with Gardol affords complete protection. It is stipulated in the record that " neither Colgate Dental Cream with Gardol

nor any other dentifrice on the market ,

affords the users thereof

complete protection against tooth decay or the development of
cavities in their teeth, " Hovl"ever , respondent vigorously contends

that its advertisements do not claim such complete protection for
its dentifrice.
As aptly described by the hearing examiner ,

in the video portion

of one of respondent' s

typical television commercials in evidence
a tennis ball is hit toward the announcer in the foreground of the
scene. Another commercial pictures a coconut being thrown toward
the announcer. The ball and coconut bounce off an unseen transparent

shield which is , invisibly, between the person propelling these objects
and the announcer. Neither the ball nor the coconut reaches the

announcer and the shield is in no way damaged or penetrated. In
the audio portion accompanying this action , the announcer states:
And here s how Gardol works. Now just as I was protected by this (announced taps shield) invisible shield, Colgate s with Gardol forms an invisible
protecti"re shield around your teeth, Fights tooth decay.
and bad breath
all day!
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In another television commercial , Mighty Mouse is pictured spread-

ing Colgate Dental Cream on a tooth after stating:
Kow to put the invisible protective shield around our Happy Tooth. Colgate
Dental Cream with Gardol.
In the fo11owing scene ,

Mr. Tooth Decay attempts to reach the

tooth but is unable to because of the Garclol

shield.

In respondenes newspaper and magazine advertisements , a transparent shield is pictured protecting teeth frOlTI the words " Tooth
Deca, " and " Bad Breath. In the text of the advertisements there
appears the statement that "* :; * only Colgate s cont.ains Gardol to
form an invisible , protective shield around your t.eeth that fights
decay a11 day.

representation alleged in
means of " visual innuendo. " However

The hearing examiner found that the
the complaint "Was conveyed by

,ye do not find it necessary to rely on an innuendo to establish the
existence of the aUeged representation in this case. The audio portion
of the commercial

specifically claims that Colgate s

with Gardol

forms an invisible protective shield around the teeth and states
that this protection is the same as that afforded the announcer by
the invisible shield in the commercial. The picture accompanying this
statement plainly sho\\'s that the announcer "was completely pro-

tected. The fact that the shield is not visible in the commercial is
1nanneT

obviously respondenes method of indicating the

in which

Colgate s with Gardol works , which is not at issne in this proceeding.
\Vhether the shield is invisible or visible , as in the print advertisements , is of no consequence in determining whether the alleged representat.ion was made. In our opinion , respondenfs television commercials and print advertisements

clearly and directly represent.

that Colgate Dental Crea.m with Gardol affords users complete
protection against tooth decay a.nd a, gainst the development of

cavities. On the basis of the aforementioned stipulation , such repreentations as to the degree or extent of the protection afforded users

of respondent' s dentifrice are deceptive.

Respondent contends that the advertisements do not claim complete protection because of the statement therein that Colgate

fights ' tooth decay and that the product is backed by it tlyo- year c.inical research on the ' rcduction " of tooth decay. In our opinion , the
words " fights " and " reduction " in the context in which they are
used in respondent' s

advertisements , do not negate a claim of com-

plete protection from tooth decay. Viewed in the light most favorable to respondent , these words only serve to make the advertisements

capable of two meanings. It is wen settled that where one of two
meanings conveyed by an advertisement is false , the advertisement
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Respondenfs argument on this point is rejected.

is misleading.

Likc'ivise , \Y8 must reject responclenCs various argnments in support

of its contention tha.t evidence of public understanding is required to
determine whether its advertising has a capacity to len.d purchasers

into beJieving that Colgate s affords complete protection. The courts

have made it c)ear that the Commission

is not required to

smnple

public opinion to determine what meaning is conveyed to the public
by particular advertismnents.

He, spandent

next contends that the hearing examiner erred in fail-

ing to dismiss the complaint on the grounds of abandonment. In
support of its position respondent relies principally on the ComArgus Cameras ,

mission s action in

Inc.

51 F.

C. 405 (1954).

Although the hearing examiner rejected this defense ,

he found

that respondent has proven most of the elements which would entitle
it to dismissal under the
Argus
case , except one. The " element" 'i"\hic.h
the hearing examiner found was not proven is that there is no
reasonabJe likelihood of a resumption of the practice. "lVe do not
fully understand the hearing examiner s reasoning on this point , as

this " element"

is obviously a conclusion which must result if

Arg u8

other elements present in the

however ,

all

case are proven. R.egardless

of his reasoning, his finding that most of the elements

present in the

matter have been established on this record is

Argus

In error.
In the

/t''

gU8

ease ,

the respondent filed affdavits sLating that it

had no intention of resuming the practices with which it was charged.

Nowhere in this record has the Colgate- P,tlmolive Company given
any such express assurance. It is true , as asserted in respondenfs
answer and as found by the hearing examiner , that upon being
senT eel
yjth the complaint , respondent eliminated the protective

shield theme from its advertising at a cost in excess or $100 000 and
has not rcsumed the use of that theme. However , the fact that
respondent has discontinued one means by whlch it has misrepresented the degree of protection afforded by its dentifrice cannot be
considered an assura,nce that the practice itself will not be resulTlcd
by other means.
In dismissing the comphtint against

into considerat.ion its letter to that

Argus t.he Commission took
respondent several years berore

Commission did not
'.ms not
given any such express assurance and was , in fact , informed by
compJnint issned 'shieh stated in part t.hat the

contemplate further proceedings at that time. Colgate

Rhorle;, PTwnnacal Co.. h!c
H);"),')) :

United St,'tes

. F. Drew
Rliorlrs

Co. )

T". 95

Federal Trade Coll1liggioll , 2.08 F. 2.d 382 (7th Cir.
265 U. S. 438 (1924).
FerlCN!l Trorl, c Commission,
235 :P. 2d 735 (2d Cir. 1!)56) ;

Barrels of Yincgro'

Inc.

P!irU!Irrcal Co" Inc. ,

811pl'
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the Commission

s stan that its advertising practices were under

investigation during the period imnlediately preceeding issuance of
the complaint.

Another factor militating against dismissal of this complaint on
the grounds of abandonment is respondent' s continued insistence that
its advertising is not false. In our view , this attitude on the part of
respondent has a definite bearing on whether there is any likelihood of
a resumption of the

practice either for competitive or for other

reasons.

In support of its argument for dismissal on the basis of the

Argus

case , respondent relies to a great extent on certain exhibits which

were rejected by the hearing examiner. Respondent argues that the
exhibits should lmye been admitted to show that although it did not

discontinue the protective shield theme until after complaint issued
such discontinuance should be viewed as voluntary.
,Ve do not find it necessary to decide whether the hearing examiner
erred in excluding these exhibits. Since he allo\Ved them to be for-

warded \yilh the record , the exhibits are available for our examination and have been revie\ved by us. They consist of copjes of a

letter and documents

submitted by respondent to the Commission
about one year before complaint issued and purport to show that

respondent did not attempt. to support rt claim of eomplete protection
for its dentifrice. From the fuct t,hat the Conllnission s stan had this

daJa before it for a year prior to issuance of the complaint , responds that the stall did not view respondenes advert.ising as

ent argue,

ela.iming complete protection and that it was justified in believing

that no challenge was being made to its protective shield theme.
Respondent' s argument as to the reason complaint did not issue a
year earlier is purely speculative. There is no evidence that the
Commission s staff gave respondent any reason to believe that its

protective shield theme was not deceptive. To the contrary, respond-

ent was advised by the staff on three occasions

prior to issuance of

the complaint that its advertising, in which the protective shield
is featured
investigation. Jforeover , respondent'

, was still under

argument ignores the fact that the interval between the initiation of
an investigation and the issuance of a complaint may be affected by

severaJ frctors. One such factor would be the necessity for consideradvertising at staff level to
determine the number and nature of the charges which may be war-

ation of aU aspeets of a respondent' s

, we fid

ranted by the available evidence. Under the circumstances
no substance in respondent'
Respondent

s argument on this point.

was in no way prejudiced by the hearing examiner s exclusion of the
exhibits.
eSl- 237- ()3--

'\. '\.'\.
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It is true that respondent

was cooperative throughout the investi-

gation of this matter. Nevertheless ,

advertising to eliminate the

respondent did not revise its
protective shield theme until after

complaint issued. Moreover , as we had previously stated , respondent

has persisted in its argument that the advertising is not false. On
the basis of this record , we cannot find that the circumstances of this
case warrant a conclusion that the practice charged has been surely
stopped and win not be resnmed. In our view , an order to cease and
desist is required in the public interst.
Respondent next contends that the hearing exa,miner s order goes
beyond the charge in the complaint. Specifieally, it objects to paragraph 2 of the order which requires that in connection with the sale
of ColgatB Dental Cream 'iY1th Gal'lol , or any other dentifrice possessing substantially the same properties , respondent cease " iisrepre-

senting in any manner the degree 01' extent of protection against
tooth decay or the development of cavities in teeth afforded users of
any such dentifrice.
'Ve have found that respondpnt. has engaged in the pract.ice of
misrepresenting the degree of protection afforded users of its dentifrice by its claims of complete protection. It is ,,' ell settled that the
Commission is not limited to proscribing an unfair practice in the
precise form to have existed in the past but may frame its order
broadly enough to prohibit the future use of the deceptive 8,11e8

method in any form.

In our opinion ,

the initial decision is necessary to

paragraph :2 of t.he order in

Rehieve that purpose.

respondent' s appeal is denied. To the
extent the findings of the hearing examiner are deficient. , the initial
Under the circumstances ,

decision is modified to include the factual findings together \\ith the

reasons flncl basis thereof embodied in this opinion. As so modified
the initial decision is adopted as the decision of the Commission.
T "\L

ORDER

This matter having been heard by the Commission upon respondinitial decision , and upon

ent s appea.1 from the hearing examiner s

briefs and oral argument in support thereof

and in opposition

thereto; and
The Commission , for the reasons stated in the accompanying
opinion , having denied t.he aforementioned appeal , and having

modified the initial decision to the extent necessary to conform to
the views expressed in the said opinion:
3 COnSI11Ier Snles Corp.
Herfl/lell Ohoro/nte Corp.

Nire,oJ, Industries ,

Inc.

Federnl Tn/de Commission
Federal Trar1e Commisflion.

Fer/.eral 'Trade CommiMsion

19S F. 2d 404 (2d Cir. 1952) ;
121 F. 2d !H;S (3d Cir. 1941) ;
278 F. 2d 337 (7th CJr. 1960).

&. .
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It

i8

ordered That the initial decision of the hearing examiner
and it hereby is , adopted as the decision of the

as so modified , be ,
Commission.

That the respondent , Colgate- Palmolive

It is f"rther ordered

Company, a corporation , shaH ,

within sixty (60) days after service

upon it of this order , file "dth the Commission a report , in writing,
setting forth in detail the manner and form in which it has complied
with the order contained in said initial decision.
IN THE yIATTER OF

W & J SLOANE
ORDER , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF THE

EDERc\L TRADE CO DIISSIO
Doclcet

7579.

Complaint , Sept.

1959

ACT

DecI8ion , Mar. 10, 1961

Order dismissing without prejudice-for the reason that the alleged unfair
practices were committed by another company, since dissolved- complaint

charging a New York City dealer with misrepresenting the price ,

com-

position , and size of its rugs.
Mr. Charles Donelan

Goldstein , Judd

and
1111'. Charles S. Cox
for the Commission.
Gurfein of Kew York , N. Y. , for respondent.

IXITIAL DECISION BY I-IARRY R. HINKES , HEARIXG EXA::UNER
Respondent 'V &
Sloane , a New York corporation , is charged in
a complaint issued by the Federal Trade Commission on September

, j959 with violations of the provisions of the Federal Trade Com,,'ith the advertising, offering for sale

mission Act in connection

sale and distribution of rugs. Pursuant to notice , hearings were helel

in New York City.
Counsel for the complaint now moves that this proceeding be dismissed without prejudice to the right of the Commission to institute
further proceedings in this matter. He points out that the proceedJ Sloane , a corporation , incorporated

ing is directed against "\V

ull(1er the laws of the State of New York; that no offcer or other
indidcluals were joined as parties respondent; that the acts and

practices alleged in the complaint flppal'ent1:y occurred in December
1957 ,

and were committed by

y &. J Sloa.ne , Inc. , a corporation

existing and doing business under the 1.nys
Hnd not by

of the State of DE'1a;ware

l'P-spondent herein; that TF &. . T Sloane , Inc. of Delaware

,,lS dissolved on February 2 , j860; and that on or about September
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, 1957 , the name of respondent herein was changed to

W&J

Sloane Realty Corporation.

The record taken at the hearings he, ld
this recitation of corporate identities.

in this proceeding con firms

Under the circumstances , there does not appear to be any basis
for a continuation of this proceeding against the nalnec1 corporate
respondent. The dismissal of the complaint should ,

hearing exalliner s

however ,

in the

opinion , be without prejudice to the right of

the Commission to take further action in the

matter in the future

necessary.

should that course appear to be

ORDER
It
i8 theTefore ordered That the complaint be , and the same hereby
, dismissed without prejudice to the right of the Commission to

take any further action in the matter in the future which may
warranted by the then existing circumstances.
DECISIQX 01' THE CO:iDIISSIOX

Pursuant to Section 3. 21

of the Commission s Rules of Practice

the initial decision of the hea,

ring examiner as t.o the above- named

respondent shall on the 10th clay of J\Iarch , 19G1 , become the decision
of the Commission.

IN THE MATTER OF

JOHN HOLO KA ET AL. DOING BUSINESS AS
ALPHA DISTIUBUTING CO.
CONSENT ORDER , ETC. , TN HEGARD TO THE ALLEGED 'VIOLATION OF
Tln FEDEHAL TRADE COl\DIlSSIO:: ACT
Docket

7725.

Complaint , Jan.

6,

1960- Decisfon , Mar.

14, 1961

Consent order requiring Kew York City distributors of phonograph records to
cease giving concealed payola to disc jockeys and other personnel of

television and radio programs as inducement for the frequent playing of
their records to increase sales.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act

and by virtue of the authority vested in it by said Act , the Federal
Trade Commission , having reason to believe that .John IIo1onka and
IIarry Apostolcris , individually, and as copartners , doing business
as Alpha Distribu6ng Co. , hercina.fter referred to as respondents

,"
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have violated the provisions of said Act ,

and it appearing to the

Commission that a proceeding by it in respect thereof would be in the
public interest , hereby issues its complaint. , stating its charges in that
respect as follows:

P ARAGRAPII 1. Respondents John

Holonka and Harry Apostoleris

are individuals and copartners, doing business as Alpha Distributing
Co. ,

with their principal offce and place of business located at 457

West 45th Street , New York , N. Y.
PAR. 2. Respondents aTC now , and for some time last past have

been ,

engaged in the offering for sale , sale and distribution of
phonograph records as an independent distributor for several record

manufacturers to retail outlets and jukebox operators

in various

states of the United States.
In the course and conduct of their business , respondents now cause
and for some time last past have caused , the records they distribute
when sold , to be shipped from their place of business in the State
of New York to purchasers thereof located in various other states of
the lJnited States , and maintain , and at a11 times mentioned herein
have maintained , a substantial course of trade in phonograph records
in commerce ,

as " commerce " is defined in the Federal Trade Com-

mission Act.

PAR. 3. In the course and conduct of their business , at a11 times
respondents have been , and are now , in substantial

ment.ioned herein ,

competition , in commerce , with corporations , firms and individuals
in the sale and distribution of phonograph records.
PAR. 4. After W orld ,Var II , when television and radio stations
shifted from " live " to recorded performances for much of their programming, the production , distribution and sale of phonograph
records emerged as an important factor in the musical industry with
a sales volume of approximatcly$400 OOO OOO in 1958.
Record manufacturing companies and distributors ascertained
that popular disc jockeys eould , by " exposure " or the playing of a

record day after day, sometimes as high as six to ten times a day,
substantia11y inereasc the sales of those records so " exposed. "

Some

record manufacturers and dist.ributors obtained and insured the
exposure " of certain records in which they were financially interested by dislmrsing " payola " to individuals authorized to select and
exposc " records for both radio and tclevision programs.
Payola , among other things , is the payment of money or other

valuable consideration to disc jockeys of musical programs on radio
and television stations to induce , stimulate or motivate the disc

jockey to select , broadcast

expose " and promote certain records in
which the payer has a direct financial interest.

,"
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Disc jockeys ,

in consideration of their receiving the payment hereeither dircctly or by implication , represent to their
listening public that the reearcls '" exposed' on their broadcasts have

tofore described ,

been selected on their personal evaluation of each record' s

its general popularity ". ith

the public ,

merits or
whereas , in truth and in fact

one of the principal reasons or motivations guaranteeing the
is the " payola payoff.
PAR. 5. In the course and conduct oT their business , in commerce
during the last sevcntl ye 1rs , the respondent.s hflYC engaged in unfair
and deceptive acts and practices and unf lir methods of competition

record' s " xposure "

in the following respects:

The respondents alone , or 'with certain nnnamed record manufachIrers , negotintec1 for antI dif:1)llfScc1 ;' p:1yola ' to disc. jockeys hroadcasting musical programs over radio or television sta60ns broadcasting across st.ate lines , or to other personnel who influence t.he
sele, ction of t, he records exposed by the disc jockeys on such programs.
Deception is inherent in " payola " inasmuch as it involves the payment of a consideration on the express or implh d understanding that
the disc jockey ,,- ill conceal , withhold or cnmonfiage such fact from
the listening public.

The respondents , by participaJing in(lividual1y or in a joint, effort

wit.h certain collaborating record manufacturers. hayc aided nnd
abetted the deception of the public by various disc jockeys by controlling or unduly influencing the '; exposure ' by records by disc

jockeys with the payment of money or otheT considerat.ion to them
or to other personnel which select or participate in the selection of
the records used on such broadcasts.

Thus

payola" is used by the respondents to mislead the public

into believing that the records " exposed"

were the independent and

unbiased selection of the disc jocke rs based either on eaeh record'

merit or public popularity. This deception of the public has the

capaeit.y and tendency to cause the public to purchase the " exposed"
records which they otherwise might not have purchased and also to
enhance the populruity of the " exposed ' records in V3,1;1011S popularity
po11s ,

which in turn has the capacity and tendency to substantia11y

increase the sales of the " exposed" records.
PAR. 6. The aforesaid acts , practices , and methods have the

capacity and tendency to mislead and deceive the public and to
hinder , restrain and suppress competition in the offering for sale
sale and distribution of phonograph records , and to divert trade
unfairly to t.he respondents from their competitors , and substantial
injury has thereby been done and may continue to be done to compe-

ti tion in commerce.

ALPHA DISTRIBCTING CO.
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PAR. 7. The aforesaid acts and practices of respondents , as alleged
herein , were ,md are all to the prejudice and injury of the public and
of l'espondents competitors and constitute unfair and deceptive acts

and practices and unfair methods of competition in commerce within
the intent and meaning of the Federal Trade Commission Act.
311. John T.
JfT.

TV alker

for the Commission.

Samuel Kaufman of ::ew York ::. Y. , for respondents.

IXITI. \L DECISIO:' BY EDGAR A. BGTTLE , I-IEARING EX.-\MIXER

On January 6 , 1960 , the Federal Trade Commission issued its
complaint against the above- named respondents charging them with

violating the provisions of the Federal Trade Commission Act in
sale and distribution of phono-

COllnection wiih the offering for sale ,

graph reeords as an independent distributor for several record

manufacturers to retail outJets and jukebox operators in various
states of the the Dnited States.
On .January 12 , 1961 , the respondents and counsel supporting the
the complaint. entered into an agreement containing a consent order

to cease and d sist in accordance with section 3. 25(a)

of the Rules

of Practice and Procedure of the Commission.

finder the foregoing agreement ,

the respondents admit the jurisagree , among other
things , t.hat the cease and desist order there set forth may be entered
without further notice and shall have the same force and effect as if
entered after a fnll hea.ring. The agreement includes a waiver by
the respondents of all rights to chaJlenge or contest t.he validity of
the order issuing in accordance therewith; and recites that the said
agreement shall not become a part of the offcial record unless and
until it becomes a. part of the decision of the Commission , and that
it is for settlement purposes onJy and does not constitute an admission by the respondents that they have violated the law as alleged in
the complaint. The hearing examiner finds t.hat the content of the
said agreement meets a11 the requirements of section 3. 25 (b) of the
Rules of Practice.

dictional facts alleged in the complaint and

This proceeding ha ving now come all for fimll consideration by the
hearing examiner on the complaint and the aforesaid agreement
for consent order , and it appearing that said agreement provides
for an appropriate disposition of this proceeding, the aforesaid

agreement is hereby accepted and is ordered filed upon becoming
part of the Commission s decision in accordance with section 3.
of the R. nles of Prnctice; and in consonance with the terms of said
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agreement , the hearing examiner makes the rollowing jurisc1ictional

findings and order:
1. Respondents John Holonka and Harry Apostoleris are individuals and copartners ,

Co.

doing business as Alpha Distributing

with their principal offce and place of business located at 457 ,Vest

45th Street , New York , New York.
2. The Federal Trade Commission has jurisdiction or the subject

matter or this proceeding and or the respondents hereinabove named.
The. compla.int states a cause of action against said respondents
under the Federal Trac1e Commission Act , and this proceeding is
in the interest of the public.
ORDER

It i8 ordPled

That respondents .John

HoJonka and Harry

Apostoleris , individually, and as copartners doing business as Alpha
Distributing Co. , or under any other name and respondents ' agents
representatives and employees , directly or through any corporate or
phonograph records which ha.ve

other devic.e , in c.onnection 'w'ith

he, en

distrihuted , in commerce , or which are used by radio or televiat-ions in broadcasting pro znuns in commerce , as " commerce

sion sto

is defined in the Federal Trade Commission Act ,

do forthwith

cease and desist from:
(1) Giving or offering to give , Witl10Ut requiring public disclosure , any sum or money or other materia.l conside.ration , to any
person , directly or indirectly, to induce that person to select , or
participate in the selection or , and the broadcasting or , any s11ch

records in which respondents , or either or them ,

have a financial

inte.rest. or any nature.

(2) Giving or offe, ring t.o give , withont requiring public disclosure , any sum or money, or other material consideration , to any
person , directly or indirectly, as an inducement to influence any
emploYBB or a radio or television broadcasting st.ation , or any other
pe.rson ,

in any ma.nner , t.o select , or participate in the selection of

and the broadcasting of , any such records in which respondents , or
eitheT or them , have a financial interest or any nature.
There shan be " public disclosure " within the meaning of this
order , by any empJoyee or a radio or television broadcasting station
or any other person , who selects or participates in the selection and

broadcasting or a record when he shall disclose ,

or cause to have

disclosed , to the listening public at the time the

record is played

that his selection and broadcasting of such record are in consideration for compensation of some nature , directly or indirectly, received
by him or his employer.

,)
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DECISION OF THE COl\DnSSIOX AXD ORDER TO FILE REPOHT OF COMPLIANCE

Pursuant to seetion 3. 21 of the Commission s Rules of
the initial decision of the hearing examiner did , on the
of :March , IDG1 ,

Practice
14th day

become the decision of the Commission; and accord-

ingly:
It
is
ordered That respondents herein shall , within sixty (60)
days after service upon them of this order , me with the Commission
a report in writing sett.ing forth in detail the manner and form in
which they have complied with the order to cease and desist.

IN THE MATTER OF

THOMASVILLE CHAIR COliPANY
ORDER , ETC. , IX TIEGARD TO

Docket

7273.

THE ALLEGED VIOLATION OF SEC. 2 (c) OF THE
CLl\ YTOX ACT

Complaint. , Oct.

1.958- Decision lfar.

Order requiring a manufacturer of household

ThoruasYile ,

, 1961

furniture with factory at

N. C. , with gross sales in 1956 exceeding $22 000

000 ,

to

cease violating Sec. 2(c) of the Clayton Act by passing on to some of its
retail furniture dealer customers a discount or lower price in lieu of a
commission or brokerage; specifically, dividing its dealer customers into

two groups and charging those on its " Jobber "

price list- presumably

000-five per cent less than the
Carload" list , and paring a commission of 6% on sales to the latter
group, wbile paying only 3% on " .Jobber " sales and unlawfully passing on
the 3% difference to customers as part of their 5% lower price.
of

making annual purchases in excess

Before

illr. Frank H,te.r

a.nd

$50

JI'l. lVilliam L. Pack

hearing exa.m-

Iners.
Jh.

Willam W. Rogal

for tbe Commission.

lIr. RaYlIwnd S. Sm.eth1u'

of ,Yashington , D. C. , for respondent.

FINDIXGS AS TO THE FACTS , COXCLUSIOXS AND ORDER
Pursuant to the provisions of an Act of Congress , entitled "
et to snpp1ement pxistin i! laws against unlawful restra.ints and
monopoJies , and for other purposes " approved October 15 , 1914 (the

Clayton Act), as amended by the Robinson- Patman Act , approved
, Sec. 13), the Federal Trade Commission
June 19 , 1936 (15 V.
on October 7 , ID5S issued and subsequently served upon the respondent

named in the caption hereof its complaint. in this proceeding, charging said respondent with having violatBd subsection
2. of said Clayton

(c) of Section

as amended. The respondent' s answer to the
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complaint was filed on November 20 , 1958. Hearings were thereafter
held before duly designated hearing examiners of the Commission
and testimony and other evidence in support of and in opposition
to the allegations of the complaint were received into the record.
In an initial decision filed August 12 , 1960 , the hearing examiner
found that the charge had not been sustained by the evidence and
ordered that the complaint be dismissed.

The Commission having considered the appeal of counsel support-

ing the complaint from the initial decision and the entire record in
this proceeding and having determined that the appeal should be
granted and that the initial decision should be Y?eated and set aside
now makes this its fidings as to the facts , conclusions drawn therefrom and order to cease and desist which , together with the accompanying opinion , shan be in lieu of the fidings , conclusions and
order contained in the initial decision.
FINDINGS AS TO THE FACTS

1. Respondent , Thomasville Chair Company, is a corporation
organized , existing and doing business uncler and by virtue of the
State of North Carolina , with its principal offce and place of business located at Thomasville , North Carolina. . Respondent is engaged

in the business of manufacturing and selling household furniture
including bedroom and dining room furniture.
2. In the course and conduct of its business , respondent , in the
sale of said furiture , has been and now is engaged in commerce , as
commerce " is defined in the Clayton Act , as amended.
3. In the sale of its furniture to retail furniture dealer customers
respondent utilizes the services of sales agents who are compensated
by t.he payme, nt of a commission upon sales of such merchandise.

4. In selling its bedroom and dining room furniture , respondent
utilizes two different price lists , known as the " Jobber " or " J" list
and the " Carload" or " CL" list. The prices on the " Jobber " list
are approximately 5% lower than the prices on the " Carload" Est.
On sales to " CaTload" or " CL" accounts , respondent pays its sales
agents a commission of 6% of the amount of the sale and on sales
to the " Tobber " or " J': accounts respondent pays its sales agents a
c.ommission of 3% of the amount of the sale.
$50 000
5. Respondent. chims that de" leI's that purchase a.t least
worth of bedroom and dining room furniture per ye.ar are classed as
Tobber :' accounts and that all other customers are " Carload" accounts. It further cla.ims that because the " Tobber aeeounts ' annual
volume of purehases is laTger than that of the " Carload" accounts

there is a difference in respondent' s costs of at least 5%, not includ-
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ing the difference in sales commissions , in serving the two classes of
customers. The purchases of many or the " Jobber " accounts , however , have amounted to substantial1y less than $50 000 per year.
Consequently, it would appear that annual volume of purchases of at
least $;,0 000 has not been the criterion used by respondent in deterlnining which customer will receive the 5% price reduction.
6. Cost data introduced by respondent establishes that any diflerPJlce that may exist in respondent' s costs in serving the two classes

or customers , aside from the difi' erencc in sales commissions , was
less t.han the 5% reduction in respondent' s price on sales to the

Jobber " accounts. The lower price to these ravored customers was
therefore based in part on a sfLving in the

sales commission.

7. On the basis or the foregoing evidence , the Commission finds that
respondent , in connection with its sale or bedroom and dining room
furniture in interstate commeTce , has passed on or granted to some

or its rptail furniture customers a discount or lower price in lieu or
a commission 01' brokerage.
CONCLUSIOXS

The Federal Trade Commission has jurisdiction or the subject
matter or this proceeding and or the respondent. The aroresaid acts
and practices or respondent , a.s herein found , constitute violations of
subsection (c) of Section 2 of the Clayton Act , as amended.
ORDER
It
;8
ordered That respondent , Thomasvi11e Chair Company, a
corporation , and its oilcers , agents and employees , directly or indir

ectly, or through any corporate or other device

in connection with

the sale or household rurniture in commerce , a.s " commerce " is defined
in the Clayton Act , as amended , do forthwith cease and desist from:

Paying, granting or allowing, directly or indirectly, to any buyer

or to anyone acting for or on behalf of or who is subject

to the

direct or indirect control of such buyer , anything or value as a commission ,

brokerage or other compensation , or any allowance or dis-

hold furniture t.o any buyer at
prices lower than the prices at which such rurniture is sold to any

COllnt in lieu thereof , by sening house,

buyer , where sueh reduction in price reflects any saving in any
sales commission or ree , or any part or percentage thereof.
ot, her

I t is further ordc'i'

That respondent ,

TholTfLsviJle Chair Com-

, within sixty (60) days after service upon it of this
order , file with the Commission a report , in writing, setting forth
pany, sha11

in detail the mauneI' and form in which it has complied with the
order to cease and desist.
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By Secrest , Commissioner:

The complaint herein charges respondent with violating subsection (c) of Section 2 of the Clayton Act , as amended by the

Robinson- Patman Act. The hearing examiner held in his initial
decision that the charge was not sustained by the evidence and
ordered that the complaint be dismissed. The matter is now before
the Commission upon the appeal of counsel supporting the com-

plaint from this decision.
The following facts are not in disputc: Respondent is a manufacturer of bedroom , dining room , and upholstered furniture which
it se.lls to retail stores throughout the United States. The bedroom
and dining room furniture , sold under the name " Thomasville
accounts for approximately 87% of respondent' s total sales , and the
upholstercd furniture , sold under the name " Finch Furniture Company , accounts for the remainder. In selling the bedroom and

dining room furniture , respondent utilizes two different price lists
known as the " Jobber " or " J" list and thc " Carload" or " CL" list.
The prices on the " Tobber " list are approximately 5% lower than
those, on the " Carload" list. On sales to " Carload" or " CL" accounts
rBspondent pays its salesmen a commission of

60/0

of the amount

of the sale and on sales to the " Jobber " or " J" accounts respondent
pays its salesmen a 3% commission. The Finch furniture is sold at
the same price to all customers and a 6% commission
snJcsmcn on an sales.

is paid the

The complaint alleges , in substance , that the difference between
:10/0
the 6% commission on sales made to " CL" customers and the
commission on sales made to " J" customers is withheld by respondent
and is passed on to the " J" customeT as part of that customer 50/0
lower price.
At the conclusion of the case in chief , respondent moved the hearing examiner to dismiss the complaint on the ground that a

primAl

case had not been established ,

and further argued that the

facie

hearing exa,

miner had erred iil refusing to admit certain cost data

proffered hy respondent. The heaTing examiner denie.c this motion
reaffrmed the exclusionary rulings to which respondent had taken
exce-ption and held that a

prima facie

Cflse had been made. ,Ve

denied fln appeal taken by respondent from the rulings , ancl in an
opinion , issue-d l\lay 11 , 1959 , we stated that respondent could not as
a matter of law cost justify a discount or allowance grantBd to a
buyer in lieu of brokerage , but indicated that respondent should be

permitted to introduec any evidence which would tend to rebut the
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prima facie

case , including evidence that respondent claimed would

show that the lower prices charged certain buyers did not result
s commissions. The
matter was then remanded to afforu respondent an opportunity to
from a passing on of a part of the salesmen

present its defense.

This evidence having been received , the hearing examiner has
now filed his initial decision , holding therein that the evidence
ad(111Cecl by

counsel supporting the complaint during the case in

chief diu not support an inference that respondent's lower price to
' customers was based in part on the saving in sales commissions

and furtheT holding that even if such a,n inference had been warranted , it would have been rebutted by the evidence introduced by
respondent in its defense.
TJ1C first question raised

on the appeal is whether this . matter is

cognizable under Section 2 (c), respondent having contended that
its salesmen are employees rather than brokers and that its payment
for their services is not brokerage within the rneaning of the subsection. The hearing examiner found it unnecessary to rule on this
question in view of his conclusion that there had been no passing on
of the sales commission. Although the legislative history of the
Robinson- Patman Act discloses that in enacting Section 2(c) Congress was concerned with the abuse of the brokerage function as a

discrimination , the subsection as drafted does not
relate solely to the payment or receipt of " brokerage . It provides
in pertinent part " That it shall be unlawful for any person engaged
means of efl' ectin

in the course of such commerce , to payor grant , or to
anything of value as a c01l1nis8ion : brokerage , or
othe?' com,jJe.nsation , 01' any aZlOll.HLTWe or discou, nt in lieu thereof,
except for services renclere, cl in connection ,,,ith the sale or purchase
in commerce ,

receive or accept

of goods , wares or rnerchandise . . o '
view of this broad language , there is

(Emphasis supplied. ) In
no burden on counsel sup-

porting the complaint to show that respondent' s representatives are

brokers " within the

generally accepted meaning of that term.

'Vhatcvcr may be the characterization of their function , these
representatives render services t.o respondent in connection with
the sale of respondent' s merchandise and they are compensated by
a commission on sales of snch merchandise. "'17 e are of the opinion

therefore , that the payment made by respondent for the services of
these representat.ives is a " commission , brokerage or other compen-

sation

" the payment or granting or which to a customers

of to the representative is prohibited by Section 2

instead

(c).

The next question raised by the appeal is whether it may be
inferred from the evidence adduced that the saving in sales eom-

, "
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mission has been passed on to the " J" customers. In holding that
the circumstances of this case do not support this inference , the

hearing examiner re.garded as highly significant the fact that there
is a mathematical difference between the saving in sales commission
and the amount of the price reduction. "While we do not attach
the same importance to this fact , it is , of course , one which must be
considered since it suggests that the price reduction to favored

customers may be aUributed to some fact.or or factors having no
connection wHh the seller s saving in sales commissions. If it
appears from the facts of record , however ,

that the lower price

cannot be accounted for in whole or in part except by a saving in

sales commissions , we think it may be inferred that the lower price
is based in part on this saving even though such saving is not

arithmetically commensurate with the price reduction.
connection and its. offcials testified
t.hat the lower prices to " J:' customers reflect cost savings to respondRespondent contends in this

ent. , other than the saving in sales commission.
test.imony, the classification of

According to this

respondent' s customers as '' T'' or

CL" accounts is made on the basis of the volume of the customers
annuRl purchases. " J" accounts are those whose purchases amount to
at least $50 000 per year , and " CL' accounts are those t.hat purchase
less than that amount. Because of the " r' customer s larger volume
of purchases , as distinguished from the quantity purchased
individual orders ,

rcspondenes offcials assert that there is a differ-

ence in costs of at least 5%, not including saving in sales commission
in serving the two classes of customers. This testimony, if accepted

as true , would rebut any inference created by other evidence of
record that the saving in sales commission is not retained by respond, but is passed on to the " J" customers. In view of this testimony,
therefore , it is important to determine whether respondent has
adhered to the criterion of volume purchases in classifying its customers. The hearing examiner found that respondent has deviated
from this criterion in only a few isolated instances and has , in good
faith , sought to maintain the integrity of the " J" and " 01." classifications.
\Ve do not agree with this finding. The record contains informatrade areas: Phila-

tion with respect to salf'B by respondent in four

delphia , Pennsylvania Washington , D. C. , Chicago , I11nois , and
New York City. In 1955 , nine out of ten customers in the Philadelphia area who were charged the lower price purchased Jess than
$50 000 worth of respondent's bedroom and dining room furniture.
Four of these customers purchased less than $10 000 worth of furniturc during that year. In 1956 ,

only one " J"

customer in Philadelphia
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purchased in excess of $50 000. In the Washington , D. C. , area, one
customer received the lower price in 1956 and 1957 when its purchases amounted to $16 000 and $5 682. Another eustomer in that
area received the lower price in 1955 , 1956 and 1957 although its
volume did not reach the $50 000 minimum during these years. An-

other customer was charged the " J"

price although its purchases
in 1954 and did not reach $50 000 in 1955
or 1956. In the four trade areas mentioned above , only 12 out of

amounted to only $17 393

28 " J" customers purchased in excess of $50 000
ent' s

worth of respondproducts during the year 1955 and , in 1956 , only 12 out of 30

J" customers purchased in excess of the $50 000 minimum.
Despite the testimony that respondent classified its customers on
the basIs of volume purchases , we t.hink the record clearly demonstrates that the purchases of a large percentage of the favored customers have amounted to substantial1y less than $50 000 a year.
Consequently, there would appear to be no valid basis for distinguishing between this group of " J" customers and the " CL" cus-

t.omers. Applying respondent' s criterion of volume purchases , there
would be no demonstrable savings in costs to respondent in dealing

with the one as opposed to the other. As to these " J"

customers ,

at

least , the price reduction cannot be accounted for by any savings
in costs other than the saving in the salesmen s commissions. 1Ve
think it may be inferred , therefore , that the saving in commission

on sales to such" J" customers was
was passed on to the customer.

not retained by respondent ,

but

In reaching the conclusion that a ease in support of the complaint hetd not been established , the hearing examiner was also
influenced by testimony of respondent' s offcials that respondent
did not intend to grant an allowance or discount in lieu of brokerage.

On the basis of this testimony, the hearing examiner found , in efl' ect
volume
and its
sales commissions as representing rail' compensation to the salesmen
that respondent. has always regarded its lower price as a
price based upon lmver costs aside from sales commissions ,

for selling to the respective classes or purchasers , without regard

to any difference in price.

Although Section 2(c) does not require a showing of knowledge
or intent on the part or the person charged with violation thereof
.evidence with respect to the intent of such person may be relevant
in a proceeding under the subsection. vVhere , as here , the case in

chief rests upon an inference that part or the sales commission

Ims

been passed on , evidence that respondent intended to pass on SaVl.ilgs

in costs other than in the sales commission would be relevant , but
(Jnly as a factor bearing on the issue of whether the price reduction
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,vas in fact based on the saving in the sfLies commission. ,Ve need
not decide ,,'liethel' a showing that there \yas no intent to pass Oll
the. saying in sa, leE) commission \yould hays bepll snflC1cnt to l'eOll
the inference

estllblishec1 by counsel supporting

the compla.int ,

slllce

we are of the opinion that the hearing examiner erred in finding that
such a showing had becn made.
Thetestimuny on which the hearing examiner s finding" s is based
is undeniably self- serving. :Moreover , the statements by respondent's
offc.ials that the Imyer price has al"ays been regarded as a volume

price is weakened by other testimony to the effect that they were
uncertain why the pricing system 'was established in the manner
in,yhich it presently exists. The testimony relied on by the hearing
examiner is further ,,- eakened by the showing that respondent has
not. adhered to the critprion on ,,,hich the 10W81' price was purpm. teeny based. But perhaps most damaging to respondent's position is the fact that respondent had not made any cost studies prior
to the investigat.ion of this matter. CertainJy it would seem that
if respondent had int.ended to pass on savings in cost other t.han the
saving in the sales commission it would have ha,d SOlne a, ccurate

information as to thp, amount or such savings.
Considering the entire record at the conclusion or the case in
adduced by counsel

chier , we are or the opiJlion th.lt the evidence

supporting the complaint at that point in the proceeding, if not

rebutted , would be suffcient to susta.in the charge tht1t respondent

had violated Section 2 (c) of the Clayton Act.
The next question presented for our determination ,

whether the showing that respondent' s

the.refore , is

lower prices reflect a saving

in sales commission has been overcome

or rebutted by evidence

adduced by respondent in its defense. This evidence consists

primarily or three

studies whi('h had been made to determine

and " CL" Cl1stomers. Two
of the cost studies were, prepared by respondent itself and covered
respondent's costs in deflJing with the

T"

different periods of time , and a third was prepared by an inde
pendent accounting firm. The hearing examiner conside.red only the
latter cost study and respondenes own study covering the first six

months of 1959. On the basis or this evide. llce , he found that there

arc substantial differences in rcspondenfs eosts in serving " J" and
CL" customers , aside from the matter of sales commissions , and
that the differences probably approximate the five percent difference in price. " He also found as favorable to respondent that "
was resognized by the Commission s accountant that the cost studie
do show at least some difference, in cost , possibly 1.4 percent."
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It is apparent from a re.view of these findings that the hearing
exmniner believed that the purpose of the east studies was merely
to corroborate the testimony that respondent regarded its lower

price as a volume price and that evidence shmving any savings
customers ' volume purpm:;sibility that the price reduction was
bilsed in pa.rt, on a saying in sales cornmission. 'Vhat he has over-

accTIling to respondent by reason of the " J"

chases ",'uId rule out the

1 sho\Ylng of savings in costs of less than
looked , hO\veTcr , is that
5% would conclusively establish that the price reduction was not in
feLet based entirely

on savings ill costs other than the saving in sales

commISSIon.

",Ve agree with cOllnsel supporting the complaint that

the record

does not support the finding that the difference in respondent' s costs

in serving the diiTerent

classes of el1stomers approximates the 5%

llifference in pric.e. The two cost studies prepared by respondent are
completely lacking in probative value. In making these studies

respondent allocated its costs to the different customer classes on an
in\"oice line basis. It computed its total cost over a period of time
and di vieled this amount by the total number of lines on the invoices

used during the same period. This figure was then mult.iplied by
the. number of additional invoice, Jines which ,,"ould have been used
J" cust.omers had purchased in the same quant.ities per invoice
line as t.he " CL" customers. The resulting amount is claimed to be
if the, "

f:avings due t.o larger orders of the " J:'

The results of such

aceounts.

a procedure are

re, ason5. In the first phLce

unacceptable for several

, they do not show actual

savings to

respondent but. merely an estimate of what. respondent' s costs would

have been if all Cl1stomers had purchased in

the same amounts as
Cl1stome, l's. :K 0 showing ,vas made , however , and we have
no reason to believe , that under snch conditions the additiona.l

the ';

invoice Jines would eost as much pel' line as the lines actually used.
But more important. , we believe , is that except for a few expense
items , respondent has failed to shmv any relationship between its
costs fid the IllmbeT of invoice lines used. CBrtainly, there is no
reason to

be.lieve that responc1enfs Bxpenses

for such items as

insurance , pensions , advertising, plant depreciation and taxes would
increase or decrease in direct proportion to the number of invoice
lines used. These studies arB also defective in other respects , but

since we are of the opinion that. they aTe invalid for the reasons
a discussion of the other deficieneies is not required.

stated ahove ,

According- to the third cost study which has been

prepared by a

professional accountant , responclent's costs in serving its " J') customel's aside from the difference in sales commissions , are approxiHBl- 2:H-

63'-

:::O
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mately 4% less than its costs in serving the " CL" customers. This
study, therefore ,

even when viewed in the light most favorable to

respondent. , demonstrates that part of the

5% price reduction

reflects a saving in sales commission. A more critical examination
of the study reveals that many of the major expense items involved
nave been allocated in such a manner as to exaggerate whatever

difference may exist in the costs to respondent in serving the two
classes of customers. For example

, one of the largest.

of these

"items is the expensc incurred by respondent in exhibiting

its mer-

chandise to retailers at furniture shows held in various

markets

several times each year. Respondent' s

offcials havc testified that
these shows arc attended predominant1y by " J" customers and that.
most of the sales at these markets aTe made to " J" customers.
According to respondent' s own estimate , about three- fourths of the
J" customers '

total purchases in 1958 were made at these markets

and purchases by this cnstomer

dass represented approximately

80% of respondent' s total sales at the October , 1958 , market. Despite

the evidence that the shows arc primarily for the mutual benefit. of
respondent and the " J" customers , 90. 7% of the expense of these
shows WHS assigned to the " CL" accounts.

Two other major expense items which were improperly al10cated
by customer class are the cost of designing- furniture and the cost
of producing samples. Under the facts of this case , both of these
expenses are part of respondent' s cost of production and should

have been allocated to each article of furniture produced. Respondent , however , allocated these items to the customer classes on the
basis of estimated attendance at furniture shows and assigned

DO.

of both costs to the " CL" customers.
Counsel supporting the complaint has attacked other aspects

of
the cost study in question and while there is considerable merit to

his arguments , we believe that further discussion of respondent'

defens is unnecessary. The evidence introduced by respondent does
not support its contention that the price reduction to " J" cust.omers

can be accounted for by savings in costs other than the saving in
sales commission.
Not.
only does the cost data placed in the record
by respondent fail to rebut the case in support of the complaint

but it substantiates the charge that the lower
customers was in fact ba,sed ,

price to favored

in part at least , on a saving in sales

commission.
It is anI' conclusion ,

therefore ,

that respondent has violated sub-

section (c) of Section 2 of the amended Clayton Act by granting to
its "

obber

accounts a discount or lower price based in paTt

on the saving resulting from the different rates of commission

paid
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its sales representatives. Consequently, we are issuing our own

fu1dings ,

conclusions and order to cease and desist in lieu of the

initial decision of the hearing

examiner which is vacated and

set aside.

Ix THE l\fATTER OF

THE BALTIMORE LUGGAGE COMPANY ET AL.
ORDER , ETC. , IN HEGARD TO THE ALLEGED VIOLATION OF THE

FEDEHAL TRADE co"&onSSION ACT
Docket

7683.

Oomplaint , Dec.

8,

1959-Deciion , Mar.

'Order requiring the manufacturer of " Lady Baltimore "

15, 1961
luggage to cease

deceptively pricing' its merchandise by preticketing it with

price tags $2.

higher than the prices at which it regularly sold.

3fr. Anthony J. Kennedy, Jr.
3ir. Robert L. Sullit'an , Jr.
more 1d. , for respondents.

for the Commission.
Qnd

3fr. William J. Pittler

of Balti-

IXITIAL DECISION BY JOI-IX B. POINDEXTER , HEARING EXAMINER

The Baltimore Luggage Company a corporation and Gertrude
Holtzman Qnd Samuel J. Holtzman , indivic1naUy and as offcers of
said corporation , hereinafter called respondents , are charged with

fictHiolls pricing of luggag.e in violatjon of the Federal Trade Commission Act.
IIearings have been held at which oral testimony and documentary
evidence was received in support of and in opposition to the allega-

tions set forth in the complaint. Proposed findings of fact , conclusions of law and order have been submitted by respective counse1
and oral aqrument heard thereo11. These have been considered. All
proposed findings of fact and conelusions of law not specifically
found or coneluded herein are rejected. epon the basis of the

entire record , the undersigned hearing e, xmniner Inakes the foI1owing
findings of fact , conclusion of law and order:
FINDIXGS OF FACT

1. The Ba1timore Luggage Company is a corporation organized
and doing business under the laws of the State of Maryland with
its offce and principal pJaee of business Joeated at 304 North
Smallwood Street , Baltimore , :\1aryland. The individual respondents Gertrude Holtzman and Samuel J. Holtzman are offcers of the
corporate respondent and formulate , direct and control the acts
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and practices of the corporate respondent. Their address is the
same as that of the corporate respondent.

2. The respondents are now and for some
cllfragecl in the nmnufacture ,

t.ime past have b2cn

distribution and sale of luggage. to

rctail dealeTs for resale to the public. In thE

of their business , the rC'spondents

now cause ,

course and conduct
and for some time

last past , have call sed their luggage , when sold , to be shipped from
their plrwc of lmsincss in the State of

J\:fal'ylancl to purchasers

thereof located in the various states of the lJnited States and the
DistricL of Columbia. The respondents maintain , and at all times
mentioned herein have maintained , ft. substantial course of trade in
said luggage , in commerce , as " commerce " is defined in the Federal

Trade Commission Act. The respondents are now and have been in
commerce with corporations , firms and
individuals also engagNl in the sale of luggage of the same general

substantial competition in

kind and character as that sold by respondents.

3. Respondents manufacture approximate.ly Bight different sizes
of lng-gage in eight
name

colors. The luggage is sold under the trade
matching the color of the

Lac1y BaltinlOre. ' A pre- ticket ,

luggage ,

is placed on find attachBd to each piece of luggage by

On the faee
of each ticket. is an amount in large figures purporting to re.present

rpsponclents prior to final inspection in the factory.

t.he reg-ubI' and customary retail price

of the par!icuJar piece of

luggage. The lnggage is priced according
side of the ticket ,
re, gular

in small figures

to size. On the reverse

, is a list showing the purported

retail price for each of the eight sizes of luggage (CX 1- 8).

These pre- tickets are on each piece of luggage when it is sIli pped
from responde11ts ' factory to approximat.et ly 1

276 retail store

dealers in cities locflted in approximately 46 states of the United
States and the District of Columbia , and is stil1 attached to the

luggage when it is received by the respective retail dealers. The
evidence shows and it is found that respondents '

luggage is sold in
the metropolitan t.rade areas of New York ew York , Philadelphia
Pennsylvania , and \Vashington , D. C. , at approximately $2. 00 pe,

item less than the price shown on the pre- ticket attached to the item
:Mr. John
'V.
Greene , an attorney-examiner
employed by the Federal Trade Commission , testified that he visited
two retail department stores in Philadelphia , Pennsylvania , Strawbridge and Clothier and John \Vannamaker and four stores in
1Vashington , D. C. , 1Voodward and Lothrop, Deckers Leather Goods
of luggage. One witness ,

Company, I-lecht Company, and Lansburgh , where respondents
luggage vms on displa.y for sale to the public , anel respondents
tickets were attaeheel to said luggage. The purported regular retail
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price, printed on each ticket was approximately $2. 00
the price at which the store was

111 excess of

selling the particular item of

lUO"O"i!O"c.
bb to

1r. Greene visited each pieee of
4. In some of the stores which
Lady Baltimore " luggage also had attached to it a store ticket

jn addition to respondents pre- ticket.

The price shown all the store

t.icket was $2. 00 less than the price shown on respondents ' pre- ticket.
Also , in some of these stores , there was a display card which had
been furnished to the retail stores by respondents. This display

carel listed the purported regular retail price of each size

of

re.spondent' s luggage which corresponded to the prices listed on
respondents ' pre- tickets attached to each piece of luggage. In some
of the stores

, there ,vas a.lso a store display card which showed the

store s n,ctua.l reta.il selling price of each piece of luggage which was
$2. 00 less than the price shown on respondents ' pre- ticket attached

to the piece of luggage and respondents ' display card on the counter.
5. The evide.nce further shows and the examiner finds that , out of
approximately 1 276 sales outlets for respondents ' luggage , approxi-

mately 387 of these retail stores in at least twelve states regularly
and cllstomarily seD respondents ' luggage at approximately $:2.
per item 1ess than respondents ' pre- ticketed price. RX- 1 together
with the testimony of

:Mr. Rivkin ,

Director of Advertising and

Sa.les for respondent corporation supports this finding. The sales
by these retail stores of l'espondents ' luggage represe, nt more than
, i. , 9/24 of the total dollar sales

one third and less than one half
luggage. By placing a.nd attaching tickets
to their luggage and furnishing retail store customers with display

-volume of respondenis '

,cards which contain prices approximately $2. 00 in excess of the

price at which the retail store regularly and customarily sells said
at retail , respondents thereby represent that the prices

lugg' age

8ho-\n on said tickets and display cards are the usual and regular

retail price for each item of luggRge and thereby place in the hands
of the retailer the means and instrumentality (the pre- tickct and

display card) whereby the retailer may misle.ad and deceive the
public as to the regular amI customary retail price of the item of
luggage.
G. Counse1 for respondents do not deny that in the trading areas

ew York , Kew York , Philac1ephia , Pennsylva.nia and 'iVashington , D. C. , and a1so in those are, as de1-neated on RX- , the

of

retail price at which respondents ' luggage is sold in retail stores is
approximately 82. 00 less than respondents ' pre- ticketed price. How-

n:r , conn8e1 contend that this practice does not extend to every
tra(le area throughout the United States and that , in determining

' "

, ,,
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respondents

usual and rep:nlar ret.ail price "

on a national basis should be

respondents ' sales

eonsiclerec1 TRt.her t1Hll1 be. eonfinecl t.o

the trading areas of New York , Philadelphia , and Vashington , D.
In other words , respondents ' counsel contend that the ,vards " usual

and regular retail price " mean the price at ,,'hich respondents
customers , taken as a "'hole , throughout the United States , sell
respondents '

luggage. 1!ncler such a thpory, respondents ' fictitious

pricing practices would have to be fol1owed

by their retail slore

customers in eve.ry section of the -United States or as counsel contends , in more t.ha.n 50 percent of the market areas of the country
before respondents could bp held to be in violation of the Fecleral
Tra.de Commission Ad.
7. Nevertheless ,
Xo. 6184:

counsel cite

LVent'iUe he.. et rd..

G01npa.ny, Inc. , et aI.

Sueh a. contention is abSlll'd
The ()r7nfj' Cn.. 111(' ..

on its face.

tt a1..

Jla- Ro

Docket Xo. 040;): end

Docket
llosiay

Docket. Xo. 6:136 , as authorities for t.he above

proposition. These, decisions do not support such a, doctrine. In the
three cases cited ,

as here

one, of the allegations in t.he respectiye complaints

as that respondents misrepresented t.he usual and regular

retail sellil1g price of 1yatches and hosiery by pre- tickei ing ,vith
false and exaggerated prices. In tl10se cases , as lwre , the evi..lenr,
shows that the amounts flppe.aring on the tickets ,yere substantially

in excess of the, prices at which the watches and l1081e1')'

and regularly sold at retail. IIcre

the evide,

,yere ll

nally

nce shmys and it has

been found thnt , respondents knowingly p1aced tickets on its lnggage
contnining' pl':'::c approximately $2, ()() in e.xce3S of the price nt, ,yhieh
said luggage, was t1H' n nsuaJIy and regu1nTly

sel1ing for in retail

stores located in New York , Philndelphia, and \Vashington , D.
to say nothing of the arlrlitional retail stores located in the trarling
areas listed on RX- l. It. is found , therefore , that t11i position of
counsel is not wen taken,
8. R.espondents also claim that it is the policy of respondents

customer retail stores in the Philadelphia and \Vnshingt"on tradingareas to remove the perforatecl portion aT respondents ' pre- ticket
cont, aining the pre- ticket eel price prior to the time the luggage is
placed in the store and in only a few isolatc(l ins1:mces is t,he, pl'eticket price permitted to remain attached to the luggage and this is
due to the negligence of respondents ' retail store enstomers. Irre
spective of the policy of respondents '

retn.1l customers : the evirlence
clepfll'tments of
shows and it. has
,
with
one exception
)11'.
Greene
visited
each of the stores which
eacll
piece
of " Lady
'
preticket
remained
intact
on
respondent.s
ion
,
respondents
"
luggage.
In
the
case
of
the
one
except,
Baltimore
1e211 "foUlvl that , in the luggclg:r

purported regular retail price figure was shown on the tIcket. If
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respondents intended that the portion of its pre- ticket containing

the purported regular retail price be removed prior to its display
for sale to the public , why did respondents place the price tag on
the luggage in the first place? Respondents ' purpose is self-evident
to make it appear to the store customer that the store was selling
the luggage at approximately $2. 00 less than the regular retail price

and the customer would believe he or she ,vas getting a reduced price.

It is apparent that respondent corporation was aware that its price
tags were being used for deceptive purposes.

CLl, IONS OF LA'"

The use by respondents of the aforesaid false ,

misleading and

deceptive representations and practices have had and now have the

capacity and tendency to mislead members of the purchasing public
into the erroneous and mistaken belief that said statements and

representations were and aTe trne and into t.he purchase of substantial quantities of respondents ' luggage by reason of said erroneous

and mistaken belief. As a consequenee thereof , substantial trade in
commerce has been, and is being, unfairly diverted to respondents

from their competitors a, nd substa.ntial injury has thereby, and is
being done to eompetition in commerce. The acts and practices of
respondents as found herein ,,'ere and are to the prejudice and injury
of the public and constitute unfair and deceptive acts and practices

and unfair methods of competition in commerce within the intent
and meaning of the Federal Trade Commission Act. This proceeding
is in the public interest..
ORDER

It is ordered That respondent.s , The Balt.imore Luggage Company,
a corporation , anrl its offcers and Gertrude Holtzman and Samuel J.
Holtzman , individually and as offcers of the sa.id corporation , and
respondents ' agents , representatives , and employees , directly or
through any corpora.te or other device , in connection with the offering
for sale

, sale and distribution of luggage or any other product in

commerce , as " commerce " is defined in the Federal Trade Commis-

sion Act , do forthwith cease and desist from:
1. Representing, direct1y or by implication , by means of pre-

ticketing or in any other manner, that any amount is the usual and
regular retail price of merchandise when such amount is in excess
of the price at which said merchandise is usually and regularly sold
at retail in the trade area or areas where the representations are made.
2. Furnishing to

others any means or instrumentaJity by 01'-

through which the public may be misled as to the usual and customery prices or respondents ' merchandise.
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3. Putting any plan into operation through the use of which
retailers or others may misrepresent the usual and regular retail
price of merchandise.

OPIXIO

OF THE COl\nn8SION

By Secrest , Commissioner:

The complaint in this matter charges respondents with violation
of the Federal Trade Commission Act. The hearing examiner in his

initial decision held that the allegations of the complaint were
sustained by the evidence and ordered respondents to cease and
desist from the practices found to be unlawful. Respondents have
appealed from this decision.
Respondents are engaged in the manufacture of luggage which

they sen to retail dealers located throughout the United States. This
luggage , sold under the trade name " Lady Baltimore , is made in
eight sizes and in eight colors. Each piece of luggage , when shipped
by respondents , has attached to it a tag or t.icket \'\hieh sets forth

the size and color of the nrticle anel an amount in dollars and cents
opposite the word "Price . On the back of the ticket the various
sizes of luggage manufactured by respondents are listed and opposite
t.he name or designation of each size is an amount. -which purports to

be the price of that par6cular size. The hea.ring examiner found
and respondent.s conceded that the luggage in question is usually and

regularly sold at retail in the New York , Philadelphia and ' Washington trade areas for approximlltely $2. 00 less per article than the

amount printed on the ticket attached to the article. The hearing
examiner further found that items of respondents '

luggage bearing
these tickets were displayed for sale to the public by retailers in the

aforementioned trade areas. lIe held , therefore , that respondents

had falsely represented that the amounts sho\vn on the tickets -were
the usual and regular retail prices of their luggage in those trade
areas and further that respondents had placed in the hands of

retailers the means and instrumentality by which the public could
usual and regular prices of respondents

be misled as to the

merchandise.
,Ve will consider first respondents ' argument that the evidence does
not support the hearing examiner s finding that pieces of their

luggage had the priec tickets attached to them when displayed by
retailers. This finding is based on t.he te, stimony of the Commission

een the tickets on luggage dis.
played in retail stores in Philadelphia and ,Vashingtou. R.espondellts
claim that this testimony is relnfttecl by the t.e5timony of luggage
buyers for two of the stores visited by the investigator. One of the
inycstigfltor ,'\ho shlted tJlat he had
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buyers testified that at the time of the investigator s visit respondents
tickets were displayed on only three or four pieces of luggage and
had been removed from the remainder. The other buyer testified , in
eilect , that respondents ' luggage would sometimes " get on the floor
without the ticket being torn off_ " IVe think tJ.is testimony tends to
corroborat.e rather than contradict that of the investigator.

Respond-

d advised retailers to remove the
portion of the ticket. showing the, " price " of the article cannot overcome the direct evidence t.hat ret.ailers had failed to do so. Respondents ' argument on this point is , therefore , rejected.
Respondents next object to the hearing examiner s fmding that the
ents '

further st.atement that they ha,

prices ' preticketed on their luggage were not the usual and regular
prices of such h'iggage in certain trade areas. They contend that their

entire national retail market , rather than specific trade areas , is the
proper basis for determining the usual and regular prices of their
luggage. They also point out in this connection that approximately
70% of their rctail customers , located in 34 states and reprsenting
about 82. 5% of respondents ' total clollar volume of sales , sen the
luggage at the pretieketecl prices. In making this argument , respond
ents cite as authority for their posit.on the Commission s decisions in
the matters of
The Orloff Company, Inc- Docket
No.
6184;
Neuville
Inc. Docket 1\0- 6405;
i1fa- Ro Ilo8iery Company, Inc. Docket No.
6436; and

Sam S. Goldstein

Docket No. 7414-

We held in the eases cited by rcspondents that the preticketing of
merchandise wit.h all amount in excess of the price at which such
merchandise is usually and regula.rly sold at retail is an unfair trade
practice- The issne of whether the usual and regular retail price

should be determined on the basis of a national retail market as
opposed to a local retail market was not raised , however. :Moreover
we did not hold in those cases , nor have we held in any decision , that
it is necessary to consider all retail sales of a product on a nationwide
basis in determining ,,-hether a certain amount is the usual and
regular retail price of that product. Nor have we held that a showing
that a pre- ticketed

price is the usnal and regular price of a product

in some sections of the country is suffcient to establish that that price
is the usual Hnd regular price of the product thronghout the country,
ineluding those sections in which it is not: the usnal find regular priee.

:\Iembers of the purchasing pubEc in the a.forementioned trade
a.reas may,ycll helieve that the preticketec1 product i being sold at
a rednced price by the store in which the article is oft' ered for sale and
that t.he higher amount marked on the ticket is the prevailing price
for the, product else' where in the same trade, area not necessarily
in some other trade area. AJthough such a person maT be inte.restecl
in knowing the usual and regular price of merchandise in ot.her
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particularly interested in knowing
whether he is getting a bargain in the trade area in which he is
making his purchase. It is our opinion that respondents ' price tickets
have the capacity and tendency to mislead him in that respect.
Respondents fina1Jy contend that there is no evidence to support

sections of the country, he is

the hearing examiner s conclusion that their preticketing practices

have the capacity to mislead members of the purchasing public into
the purchase of substantial quantities of their luggage. This argument must also be, rejected. Siuce it has been repeatedly held that a
claim that a product is being offered for sale at a reduced price is
an important factor in effecting the sale of that product , we believe
that the hearing examiner

s conclusion is amply supported by the

showing that respondents have misrepresent.ed

the n8uo,1 and I'Pgular

prices of their products in certain trade areas. Evidence that members of the purchasing public have actua1Jy purchascd respondents

product as a result of the preticketing practiccs is not required,

Respondents '

appeal is denied

, and the initial decision wi1 be

adopted as the decision of the Commission.
FINAL ORUER

This matter having been heard by the Commission upon respondents '

appeal from the hea,ring examiner s initial decision ,

and upon

briefs in support thereof and in opposition thereto , ond the Com-

mission having rendered its decision denying the appeal:
It is ordered That the initial decision of the hearing examiner be
and it hereby is , adopted as the decision of the Commission.
It is ftlrther ordered

That respondents shaH , within sixty (60)

days after service upon them of this order , file with the Commission
a report , in writing, setting forth in debtil the manner and form

in which they have complied with the order to cease and desist.
I", THE "fATTER

WREN SALES CmfPANY , INC. , ET AL.
ORDER , ETC. , IN HEGAHD TO TIlE ALLEGED VIOLA' I'OX OF THE

FEDERAL TRADE CO I1\ISSION ACT
Docket

7131.

Compla.Int , Jan.

1.90-Dec' ision , Mar.

, 1961

'Order requiring Chicago distributors of toys , cameras , electrical appliances
and other mercbandiRe , to cease furnishing operators and members of the
puhlic with pnRb cards and descriptive matter for use in tbe sale of their
said merchandise by games of chance or lottery schemes.

&,
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for the Commission.

21r. William A. Somers
Bass

I

Friend of New York

, by Jfp.

Edwin Kaplan

for

respondents.
INITIAL DECISION TIY EARL J. KOLB , HEARJNG EXA UNER

This proceeding is based upon R complaint. brought under Section

5 of the Federal Trade Commission Act , charging the respondents
wjth violation of the Federal Trade COITmission Act through the
use of lottery schemes or games of chance in the sale and distribution
of their merchandise.

This proceeding is now before the hearing examiner for final
consideration npon the 80m plaint , answer thereto , testimony and
otlw.r
evidence , proposed findings of fact and conclusions of law

filed by both parties ,

and oral argument. The hearing examiner

has given eonsic1e, ration to the proposed findings of fact and

conclusions submitted by the parties and oral argument in support
thereof , and nJl findings of fact and conclusions of law proposed
by the parties , rC'spective.ly, not hereinafter specificaDy found or
concluded are hermvith rejected , and the hearing examiner having

considere.d the record herein and being duly advised in t.he premises
makes the foHm-dng findings as to the facts , conclusions drawn
therefrom , and order:
1. Respondent Wren Sales Company, Inc. , is an Il1inois corporation
loeated at 537 South Dearborn Street , Chicago Illinois. Respondents
TuEus Rosenstein, EJeanor Rosenstein and CeJia Seiden are indivjduals and offc.ers of the. eorporate respondent Rnd have dominant
control of the policies and sales activit.ies of the eorporate respondent.

2. Respondents are engaged in the sale and distribution in intersUlte commerce of toys. cameras, eJcctric appliances and other items
of merchandise through the use of a plan of merchandising which

involves t.he operation of games of chance or lottery schemes when
such merchandise is sold and distributed to the purchasing public.
There is no eontroveTsy as to the facts in this proceeding. The

rf'spondents mailed push eards to members of the public ,

t.ogether

with inst.ruc.tions and circulars eXplaining respondents '

plan of

selling and distrilmting their merchandise through the use of said
one of respondents ' said push cards contains 37 partially perfornten discs , each bearing a diffprent feminine
namp. Concealed in each disc is the price to be, paid by the person
selecting the particular name. The names of the purchasers are
noted on the reverse of the canl in the space provided , opposite the
push cards. For example ,

feminine name appearing on the disc. The push card also has a
lfr !!e master sea) within which is concealed one of the feminine

..
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selecting the name corresponding with the one under the master seal receives a doll or
other item of merchandise al10tted to said card. The recipient Df
the card , after selJing the chances , remits the money eol1eeted to
names appearing on the disc. The person

the respondents and receives both the prize to which the winner
is entitled and a duplicate item as compensation for services in
selling the chances on the card. The cost of the chances ranges from
Ii to
39i.
The amount of moncy the purchaser pays for said chance
and whether a purchaser rccciYe-s

an article of merchandise or

nothing for the amount paid is thus determined whol1y by lot or

chanee. The artic.es of merchandise
greater than the price pa, id

have a va.lue substantially

for ea., eh chance or push. In forwarding

the prizes to the parties sel1ing the card the respondent general1y
forwards additional push cards , covering other items of merchandise
t.o be disposed of in the same manner.

3. The persons to whom respondents furnish said push cards use
merchandise in
accordance with the aforesaid sales plan. Respondents thus supply
the same in selling and distributing respondents '

to and place in the hands of others the means of conducting games
of chance , gift enterprises or lottery schemes in the

sale of

respondents ' merchandise.
CONCLUSIONS
1. The aforesaid acts and praetices of the respondents as herein

found are all to the prejudice and injury of the public and constitute
unfair acts and practices in commerce within the intent and meaning

of the Federal Trade Commission Act.
2. The law is now firmly established

that the practice of seHing

goods through the use of sales plans or methods which involve a
game of chance , gift enterprise or lottery, including the use of push
cards as in the present ease , is contrary to the established public

policy of the United States , and the sale and distribution of such

devices designed for the purpose of seHing merchandise by games of
chance or lottery is violative of the Federal Trade Commission Act. '
C.

v. R. F. Keppel

78 F. 2d 717:

(C.
Silk Co.

8) 87 F. 2d 501;
v.

102 F. 2d 69;

Brothers, Inc.
(C.

Bro., Inc.

C.,

(C.

C. v.

Y.

7) 82 P .

A. McLean

7) 90 F. 2d 689;

HeZen Ardelle Inc.

7) 104 F. 2d 999:

291 U. S. 304;

(C.

Hofeller

(C.

Son ,

cf

H. Johnson
TC.

ct aZ. , (C.

, (C.

7) 104 F. 2d 996;
et

aI.

v.

C.

7) 84 F. 2d 910;
9)

(C.

F. A. Mrrrtocclo Co.,

Minter Brothers , et aZ.

et aZ., v.

qtler Candy Co.

Wa, Iter
2d (147;

v.

101 F. 2d 718;

Chicago
(C.

Bunte

National Candy Co. , et al. v.
C.,
v.
(C.
I0) 106 F. 2d 962;

v.
(C.
7) 123 F. 2d S14;
McAfee Candy Co. , et aZ. , v.
(C.
124 F. 2d 104;
David KrUzik tla General Merchandise 00.
v.
(C.
7) 125 F. 2d 351;
Douglas Candy Co.
v.
(C.
S) 125 F. 2d 66
Philp Harry Koolish , et al. , tla Standard Distributing Co. v.
a.,
(C.
129 F. 2d 64;
Louis Keller, et al. , dlb/a Ca, e1J Concessfon Company
v.

Benjamin JaDe

,.

,.
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3. In a number of cases in which the facts were identical with the
facts in the present case

, the Circuit Courts of Appeal have con-

demned the sale of merchandise by means of a game of chance or
lottery as being in violation of the Federal Trade Commission Act:
Benjamin Jaffe
Chica qo Sille Co.
v.
(C.
7) 90 F. 2d 689;
7)
123 F. 2d 814;
David Kritzile t/a General Jfer, (C.
chandise Co.

Koolish ,

(C.

v.

et al. ,

Seymour Sales Co.

129 F. 2d 64;

Philip Harry

7) 125 F. 2d 351;

(C.

t/a Stal1dard Distribntion Co.

(C.

v.

) 216 F. 2d

633 , 635.
4. The contention of the respondents that prior decisions were
based to a great extent upon the fact that children were involved

is ,vithont merit. The same contention was raised in Hofeller v.
7) 82 F. 2d 647 in which the Court held:

, (C.

It cannot be denied that the persuasi,e argument in the

case was

Keppel

based on the fact that the C'ustomers of the candy were ,

in the main , children.

V/e are not satisfied , howe,er ,

that the conclusion there reached is not here
applicable. It ""il he noted that the Supreme Court emphasized the factor

of lottery and chance in determining what constituted an unfair method of

competition , and it spoke in general terms , at times without limitation to
iustf'" JlC'es where the consumers were children.
It is quite impossible to escape the conclusion that where a competitive

method employs a device whereby the amount of the return is made to
depend upon chance ,

such method is condemned as being contrary to public

policy.
In adc1ition

, it mnst be noted

that the respondents have over-

looked that portion of thc present record which shows that in many
instances the prizes inyolved were dolls or toys which appealed to
children , and that push cards and other material were actua.lly scnt
1 13- year-old girl , indicating rcspondents were
through the ma.il to
using a. mailing Est not confined to adults.
5. The respondents offered the testimony of two psychiatrists to
show that a casual gambler was not a psychopathic personality, and
(C.
(C.

7) 132 F.

211 59;

(C.

wolf

Jaffe

7) 135 F. 2d 5(;4;

v.

(C.
9) 128 F. 2d 261;
2) 109 F. 2d 2n
Deer , et lLl.
Sweets Company of Am('ricn , TJic. '1. r.T. C.. (C.
(C.
MorlernistiG Candies. Inc. , et al. v.
2) 1:'52 F. 2d 65;
(C.
145 F. 211 454;

(C.

(C.

(C.
F. 2d 197;

(C.

:!d fi07;

et a!., tla Gardner

Bark Mfg. Co" Inc. ,

) 216 II'. 2d 633;

Lichtenstein ,

et al. v.

Novelty Co. , Inc. , et rl1. , v.
(C.
Sales Co. , et al. v.
(C.
7)
5g F. 2d 744.
S. Printintl

0: C01nIJ(ll11/ v
10) 204

(C.

v.

(C.

Y.

) 194 F. 2d 346;

Consoli-

158 F. 2d 74;

i))

Globe Cardboard Norelty Go.,
M. Howard Co.
Zitsermrm tin J.

Gay Games Inc., et al.,

SeY1n01l. S(//C8 Co., et ai"

g) 194 I" .

ther

Rernice Feitler ,

9) 201 I? 20 790;

(C.

A.4) 199 F. 2d 417;

3) 192 F. 2d 144;

S) 200 F. 2d: 519;

Mfg. Co.

(C.

c.,

c., (C.

SOliS

Chns. A. Rrcwe,.

d.ated Mfg. Co. , et (/1., v

Tftc. . et al. v.

v.

Lee Boyers Candy

7) 139 F. 2d 112;

(C.

et ai"

Hamilton
v.

9) 194 F. 2d 011;

) 204 F. 2d 737;

Surf

,...
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offered the testimony of a former City Magistrate of :I ew York , who
had presided in the so- caned

gambling was not contrary

Gambler s Court , to show that casual
to public policy. Gndcr the decisions

hereinbefore referred t.o , this proffered testimony is not relevant or
material to the issue. s in this proceeding. Testimony of witnesses as

to how ,

in their opinion ,

the question should be determined \yould

be useless and improper. " The Supreme Court has , in the
case ,

l(eppel

declared the law on this subject , not for one State or ODe

Helen Ardelle
Circuit. only, but for the entire United States
9) 101 F. 2d 718 720.
(C.
Inc. , et al. v.
ORDER

It is ordeTed That the respondents 'Wren Sales Company, Inc. , a
corporation , and it.s offcers , and Julius Rosenstein , Eleanor Rosen-

stein and Celia Seiden , individually ' and as offcers of said corporation , and their respective representatives , agents and employees
directly or through any corporate or other device , in connection with
the ofi' ering for sale , sale or distribution of toys , cameras , electrical
appliances and other articles of merchandise in commerce as " commerce " is defined in the Federal Trade CornmissionAct , do forthwith
cease and desist from:
1. Supplying to , or placing in the hands of others , push cards orany other lottery device , either with merchandise or separateJy, which
are designed or intended to be used in the sale of respondents '

mer-

chandise to the public by means of a game of chance , gift enterprise
or lottery scheme.

2. Selling or otherwise disposing of any merchandise ,

goods by means of a game of

wares or

chance , gift enterprise , or lottery

scheme.
OPINIOX OF THE COloHnSSIQX
By Anderson , Commissioner:

The complaint in this matter charges respondents "dt h viobtion
of the Federal Trade Commission Act by selling and distributingmerchandise through use of sales plrns inv01ving the operation of
games 01 chance , gift enterprises 01' lottery schemes. The hearing
examiner held in his initial decision that the allega, tions of the complaint '''ere sustained by the e,:irlence, and ordered respondents to
cease and desist from the practices found to be unlawfn1. Respond-

ents have appealed from that decision.
he principal nrgnment presented on this appeal is that. a distinction shonld be made behyeen '" easua1" gambling and ' professional"
gnmbling in matters inyoJving the sale 01 merchandise by a

ame of

'VRE
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chance or lottery scheme. Hesponc1ents argue in this connection that

casual" gambling, as distinguished from " professional" gambling,
is not contrary to public policy and that a sales scheme which involves

only the former is not. an unfair trade practice. They then contend
that t.he sale of their merchandise by use of push cards docs not

constitute " professionar' gambling sinre the push card is not designed

for exposure to t.he general Pllblic and since the selJer of the chances
does not expect to make a profit.
Respondents ' argument ignore. s both the facts of record and the
established law on the subject of lottery merchandising. In the first
place , the record cJearly discloses that respondents distribute their
push cards to the general public and that the seller of the chances
in fact , compensated for his
it makes no difference whether the sale

does expect to make a profit. fmd is ,
efforts. In the second place ,

of respondents :

merc.handise through use of push cards may be

characterized as ''' casuar: gambling or " professional" gambJing. The

unfairness of the method Jies in the fact that it employs thc clemcnt
of chance as a factor in the sale of merchandise to the public. This
method of selling, as '\yel1 as the practice of

furnishing to others

sa.le of merchandise
to the public by chance or lottery, have been repeatedly and consistently condemned by the courts during the past 27 years.
Federal

devices designed or intended to be used in the

Trade C01nmi88ion

v.

R. F. Keppel

Federal Trade Comm':"ion
Cir. 1937)

:BenJamin ,Jaffe

814 (7th Cir. 1941);
F. 2d 607 (9th Cir. 1902);

cD

Hm. , Inc. 291 U. S. 304 (1934);

v.

F. A. JIartoccio Co. 87 F. 2d 561 (8th

V.

Federal Trade C011mi88ion
F. 2d
V. Federal Trade Commission. 194

Lichtenstein

Ga.y Games , Inc.

V.

Federal Trade Com-

v.
Federal
263 F. 2d 620 (2d Cir. 1909). Respondents ' argument on this point is , therefore rejected
V\T e hftve considered the other arguments adva.nced by respondents
and are of the opinion that they are also without merit. Having

mission.

204 F. 2d 197 (10th Cir. 1953);

Bernard Rosten

Trade C01111i8.,ion

examined the entire record we find no error in the ruling made by
the hearing e.xftmincr during the conrse of this proceeding, and 've

are in complete accord ,,'ith his findings of fact and

conclusions of

law as set forth in the initial decision.

Respoudents ' appeal is denied and the initial decision is adopted
as the decision of the Commission.
FIXAL GIlDEn

This matter having been heard by the Commission npon respond.
ents ' appenl frOln t.he hearing examiner

briefs and oral argument in support.

s initia.l decisio1l

and upon

thereof and in opposition

,.

, )/,
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thereto; and the Commission having rendered its decision denying
the appeal and adopting the initial decision:
i8 ordered That respondents shall , within sixty (60) days after
It
service upon them of this order , file with the Commission a report

in writing, setting forth in detajl the manner and form in which

they have complied with the order to cease and desist.
Ix THE :\IA'l1'ER OF

KAISER STEEL CORPORATIO:'
ORDER , ETC. , IN REGARD TO THE ALLEGED VIOLATIOX OF

SEC. 7 OF THE CLAYTO
Docleet 8027.

Complaint , JUlie

ACT
OF(7er JIal'

1960

, 1.961

Order dismissing ,,- ithout prejudice complaint cbargIng the second largest

producer of st.eel in the western States .with violation of Sec. 7 ,

Clayton

Act , hy acquisition of 45% of the voting stock of a substantial competitor.
Defore
J(1'.

AI". Erluxl1'(l L. Oreel
R. D. YOlrng

Thelen , ilfu.,

and

illr.

hearing exa.miner.

3/.

7'in , John,'wn

for the Commission.

E. Richardson

B1'idge8

of San r, raneisco ,

Calif.

lor respondent.

OHDER DISMISSING CO:JIPLAIXT 1,VITHOUT PREJUDICE
This matter haying come, on

its own motion ,

fOl" hearing by the Commission upon

the
public interest ,,,ill be better served by instituting a new proceeding
11der a different form of complaint and that the complaint in this
and the Commission having determined that

matter should therefore be dismissed without prejudice:
1 t is o1'deTed Tlmt the complaint herein be ,
missed without prejudice.

and it hereby is , dis-

IN THE MA TnH OF

MERCURY TuBE CORPORATION ET AL.
OHDER , ETC. , IX REGAHD 'ro

THE ALLEm D VIOLATIO:K OF THE

FEDERAL TRADE CO::\:DnSSIOK ACT
Docket 8155.

Complaint, Oct.

24,

1960- Dccision , Mar,

, 1961

manufacturer of rebuilt television
picture tubes containing- used parts, to cease sellng such tubes with no

Consent order requiring a )/ewark

disclosure on the tubes themselves or

on

invoices, and without any

MERCURY T"(BE CORPORATION ET AL.
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adequate notice on tbe cartons in which they were packed , that they

were rebuilt and contained used parts.
CO::IPLAINT

Pursuant to the provisions of the Federal Trade Commission Act

and by virtue of the authority vested in it by said Act , the Federal
Trade Commission , having reason to believe that Mercury Tube
Yeckstein , individually and
Corporation , a corporation , and Joseph
as an offcer of said corporation , hereinafter referred to as respondents , have violated the provisions of said Act , and it appearing to

the Commission tbat a proceeding by it in respect thereof would be
, hereby issues its complaint stating its charges

in the public interest

in that respect as follows:

PARAGRAPH 1. Respondent Mercury Tube Corporation is a corporation organized ,

existing and doing business under and by virtue

of the h,ws of the State of N ew Jersey, with its offce and principal
place of business located at 173 Newark Street , Newark , New Jersey.
Y eekstein is an individual and an offcer of
Respondent J oseph
said corporation. lIe formulates , controls and directs the policies
acts and practices of the corporate respondent , including the acts

and practices hereinafter set forth. His address is the same as that
of the corporate respondent.

PAR. 2. Respondents are now , and for some time last past have

been , engaged in the manufacture ,

offering for sale ,

sale and dis-

tribution of rebuilt television picture tubes containing used parts to
radio and television repair shops and distributors for resale to
the public.
PAR. 3. In the course and conduct of their business , respondents
now cause , and for some time last past have caused , their said

product , when sold , to be shipped from their place of business in

the State of New Jersey to purchasers

thereof located in various

other States of the United States , and maintained , and at a11 times
mentioned herein have maintained , a substantial course of trade in
sfLid product , in cornmerc.e , as " commerce " is defined in the Federal
Trade Commission Act.
PAR. 4. The

television picture tubes sold by respondent' are

rebuilt and contain used parts. Respondents do not diselose on the
tubes , or on invoiees \ or in an adequate manner on the cartons in
which they "ere pac.ked , or in any other manner , that said television

picture tubes are rebuilt and contain used parts.
PAR. 5. \"11en television picture tubes are rebuilt containing used
parts , in the absence of any disclosure to the contrary, or in the
6S1- 23i- 68-
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absence of an adequate disclosure , such tubes are understood to be
and are readily accepted by the public as new tubes.

PAR. 6. By failing to disclose the facts as set forth in Paragraph
Four , respondents place in the hands of uninformed or unscrupulous
dealers means and instrumentalities whereby they may mislead and
deceive the public as to the nature of their said

television picture

tubes.
PAIL 7. In the conduct of their business , and at all times mentioned herein

, respondents have been in substantial

competition

in commerce , "\vith corporations , firms , and individuals engaged in
the sale of television picture tubes.

Lm. 8. The failure of respondents to disclose on their television
picture tubes ,

on invoices , or in an adequate manner on the cartons

in which they are pa.cmd , or in any other manner , that they are

rebuilt containing used parts , had , and now has ,

the capacity and

tendency to mislead members of the purchasing public into

the

errone011S and mistaken belief that said picture tubes aTe new in

their entirety and into the purchase of substantial quantities of said
tubes by reason of said erroneous and mistaken belief. As a conse-

quence thereof ,

substantial trade in commerce

has been
nd is
being, unfairly diverted to respondents from their competitors and
substantial injury has thereby been ,

and is being, done t.o compe-

ti tion in commerce.

PAR. 9. The aforesaid acts and practices of respondents , as herein
alleged , were , and are , a11 to the prejudice and injury of the public
a.nd of: respondents ' compet.itors and constituted , and now constitute , unfair and deceptive acts and practices and unfair methods
of competition , in commerce , within the intent. and meaning or the
Federal Trade Commission Act.
Mr. Michael J. Yitale

supporting the complaint.

Mr. Human B. J. Weekstein , of Newark N. , for Respondents.
IXITIAL DECISION BY \V ALTER Ii:

The Federal Trade Commission

NETT HEARING EXA:.IIXER

issued its complaint against the

above- named respondents on October 24 , 1960 charging them with

commerce or
rebuilt television tubes within the intent and meaning and in violation of the Federal Trade Commission Act.
Ou December 28 , 1960 counsel submitted to the undersigned hearing
unfa.ir and deceptive acts and practices in the sale in

examiner an agreement dated December 21 ,

1960 among respond-

ents , counsel representing them and counsel supporting the complaint
proyiding for the entry without further notice of a consent order.
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The agreement was duly approved by the Director , the Assistant
c'-8sociate
Director or the Bureau or Litigation.
Director and the
The hearing examiner finds that said agreement includes all or the

provisions required by Section 3. 2" (b) of the Rules of the Commission , that is:

A. An admission by aU the respondent parties thereto of jurisdictional facts:
B. Provisions that:

(1) The complaint may be used in construing the terms of the

order;
(2) The order

sha1J have the same force and effect as if entered

after a fu1J hearing:

(3) The agreement sha1J not become a part of the offcial record
or the proceeding unless and until it becomes a part of the decision

or the Commission;
(4) The entire record on -which fLny cease and desist order may

be based shall consist so1cIy or the complaint and the agreement;
(5) Thc order may be altered , modified , or set aside in the manner
provided by statute for other orders;
C. ' Waivers of:
The requirement that the decision must contain a statement
(l)
of findings of fact and conclusion or law;
(2) Further proceduml

steps before the hearing examiner and

the Commission.

In addit.ion the agreement contains the following permissive provisions: A ,,' aiver by the respondents of any right to challenge or

contest the validity of tbe order entered in accordance

with the

agreement , and a statement that the signing of said agreement is for

settlement purposes on1y and does not constitute an admission by
respondents that they have violated the law as al1eged in the
complaint.

Having cODsiclel'en. said agreement including the proposed order
a.nd being of the, opinion that they provide an appropriate basis for
settlement and disposition of this proceeding, the hearing examiner
hereby accepts the agreement. but orders that it shall not become a

part of the offcial record unless and until it becomes

a part of the

decision or the Commission.

The fol1owing jurisdictional findings are made and the fol1owing
order issued:
1. Respondent

Icreury

Tube Corporation is a corporation existing

and doing business under and by virtue of the laws of the State
New ,Tersey with its offce and
ewark Street , in the City
173

principal place of business located at
of

ewark , State of Kew Jersey.
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2. Respondent Joseph VV Eckstein is an individual and

an offcer

of said corporation. His address is the same as that of the corporate

respondent.
3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent.
ORDER
It

i8

ordeTed That respondent Mercury Tube Corporation a cor-

poration , and its offcers , and Joseph Weckstein , individually and as
an offcer of said corporation , and said respondents ' representatives
agents and employees ,

directly or through any corporate

or other

device , in connection with the offering for sale , sale or distribution
of rebuilt television picture tubes containing used parts , in commerce
as " commerce " is defied in the Federal Trade Commission Act , do

forthwith cease and desist from:
1. Failing to clearly disclose on the tubes ,

on the cartons in which

they are packed , on invoices , and in advertising, that said tubes are
rebuilt and contain used parts.

2. Placing any means or instrumentality in the hands of others
whereby they may mislead the public as to the nature and condition
of their picture tubes.

DECISION OF THE CO DnSSION AND onDER TO FILE REPORT OF CO:1IPLIANCE

Pursuant to Section 3. 21

of the Commission s Hules of Practice

the initial decision of the hearing examiner shall on the 16th day
of March , 1961 , become the decision of the Commission; and , accordingly:
It is ordered That the respondents herein shall within sixty (60)
days after service upon them or this order , file with the Commission
u, report in writing setting forth in detail the manner and form in

which they have complied with the order to cease and desist.

IN THE MATTER OF

LOUIS HIRSCHFIELD TRADI)fG AS L. HntSCHFIELD
CONSENT onDER , ETC. , IX REGAHD TO THE ALLEGED VIOLATIOX OF THE
FEDERAL TRADE CO:1DIISSIOX AXD THE Fun I'RODDCTS LABELING ACTS
Docket

8168.

Complaint , Nov.

8,

l.9GO- Decision , Mar. 16, 1961

-Consent order requiring Kew York City furriers to cease violating the Fur
Prorluds Labeling Act by false identification in invoices of animals
producing the fur in certain fur products , and by failng in other respects

to comply with invoicing requirements.

1. HIHSCHFlELD
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Opinion
IPL_.\IN'

Pursuant to the provisions of the Federal Trade Commission Act
and the Fur Products Labeling Act , and by virtue of the authority
vested in it by said Acts , the Federal Trade Commission , having

reason to believe that Louis IIirsehfield , an individual trading as
Hirschfield , hereinafter referred to as respondent , has violated the

provisions of said Acts and the Rules and Regulations promulgated
under the Fur Products Labeling Act , and it appearing to the

Commission that a proceeding by it in respect thereof would be in
the public inte.rest , hereby issues its complaint stating its charges
ill that respect as follows:
l'AIL\G1L\PH 1. Louis Hirschfield is an individual trading as L.
Hirschfield with his offce and principal place of business located
at 259 ,Vest 30th Street , New York , New York.

PAR. 2. Subsequent to the
Labeling _Act

011 August 9 ,

effeetive date of the Fur

Products

1952 ,

respondent has been and is nmy
engaged in the introduction into commerce and in the sale , advertising, and offering for sale. , in commerce , and in the transportation
a.nd distriuution in commerce of fur as the terms " commerce " and
fllr arc defined in the Fur Products Labeling Act.
\R. ::' Certain of said fur ,,-s falsely and deceptively invoiced

in that such fur ". as llot inyoiced as required by Section 5(b)(1)
the Fur Products Labeling Act and in the manner and form precril)(c1 b:' nle Rules and Regulations promulgat.ed thereunder.
\H. 4. Certain of said fur was falsely and deceptively invoiced

or' otherwi:m fahely or deceptively identified

wit.h respect to the

mune or names of the animal or animals that produced the fur in
violallOll of Section 5 (b) (2) of the Fur Products Labeling Act.
PAn, 3. Certain of said fur was falsely and deceptively invoice,

in violation of the Fur Products Labeling Act in that such fur was
not. invoiced in accordance with the Rules and Regulations promulgated thereunder in that information required under Section

(b) (1) of the Fur Products Labeling Act and the Rules and

Regulations promulgated thereunder was set forth in abbreviated
form in violation of Rule 4 of said Rules and Regulations.

PAIL 6. The

aforesaid acts and practices of respondent , as herein

b,

allcO'ed are in violation of the Fur Products Labeling Act and the

Rules and Reguhttions promulgated thereunder and constitute unfair

and deceptive nets and practices in commerce under the Federal
Trade Commission Act.
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Mr.

Oh(Jrles S. Oow

for the Commission.

.Afr. Louis Hirschfield

for the respondent.

INTTIAL DEcrsIOX BY I-IARRY R. HrXKES , rIEARING EXA::IIKER
The Federal Trade Commission

issued its complaint against the

above- named respondent November 8 , 1960 charging him with having

violated the Fur Products Labeling Act and the rules and regulations issued t.hereunder , and the Federal Trade Commission Act

through the false and deceptive invoicing of certain fur products.

An agreement has now been entered into by respondent and counsel
supporting the complaint which provides ,

among other things , that

jurisdictional facts a11eged in the complaint; that the record on which the init.ial decision and the decision
of the Commission sha11 be based shall consist solely of the complaint
respondent admits all the

and the agreement; that the making of findings of fact and conclusions of law in the decision disposing of

t.his matter is waived

together with any further procedural steps before the hearing examlner and the Commission; that the order hereinafter set forth may
be entered in this proceeding without further notice to the respondent

and when cntered shall have thc same force and effect as if entered
after a full hearing, respondent specifically waiving all the rights
he may have to challenge or contest the validity of the order; that
the order may be altered , modified , or set aside in the manner provided for other orders; that the complaint may be used in construing
the terms of the order; that the agreement is for settlement purposes

only and does not constitute an admission by respondent that he has
.-ialated the law as alleged in the complaint; and that the agreement
shan not become a part of the

offcial record unless and until it

becomes a part. of the decision of the Commission.
The hearing examiner having considered the agreement. and pro-

posed order and being of the opinion that they provide an adequate

basis for appropriate disposition of the proceeding, the agreement
is hereby accepted , the following jurisdictional findings made , and
t-he following order issued:
1. Respondeut Louis Hirschfield is an individual trading

as L.

Hirschfield with his offce and principal place of business located at

ew York , State of New Yark.
2. The Federal Trade Commission has jurisdiction of the subject

259 vVest 30th Street in the City of

matter of this proceeding and of the respondent and the proceeding
is in the public interest.

ORDER

ordered That Louis Hirschfield , an individual trading as L.
Hirschfield , or under any other trade name , and respondent' s repreIt

is

S. C.

JOHNSON & SON ,

471
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sentatives , agents and employees , direet1y or through any corporate
or other device , in connection with the introduction , sale , advertising
or ofFering for sale , in COlnmerce , or the transportation or distribution
in commerce , of fur , as " commerce " and " fur " are defined in the Fur

Products Labeling Act , do forthwith cease and desist from:
1. Falsely or deceptively invoicing fur by:
A. Failing to furnish to purchasers of fur ,

an invoice showing all

the information required to be disclosed by each of the subsections
of Section 5 (b) (l) of the Fur Products Labeling Act.

B. Falsely or deceptively invoicing or otherwise identifying any

such fur as to the name or names of the animal or animals that
produced the fur.
C. Setting forth information required to be disclosed under Sec-

tion 5(b) (1) of the Fur Products Labcling

Act and the Rules and

Regulations promulgated thereunder in abbreviated form.
DECISION OF THE COl\HnSSION AND onDRR TO FILE REPORT OF COMPLIANCE

Pursuant to Section 3. 21

of the Commission s Rules of Practice

the initial decision of the hearing examiner shaH , on the 16th day
of :Jlarch , 1961 , become the decision of the Commission; and

accordingly:
It
i8 ordered

That the respondent herein shan , within sixty (60)

days after service upon it of this order , file with the Commission a
report in writing setting forth in detail the manner and form in
which it has complied with the order to cease and desist.
hr THE :\lATTF.R OF

S. C. JOHNSON & SON , INC.
CONSBNT ORDER , ETC. , r:rT REGAnD TO THE ALLEGED VIOLATION OF
SEC. 2(d) OF TIlE CLAYTON ACT
DOGket

8177.

Compla, int , Nov.

1960

DcGi8ion Mar.

, 1961

Wis. , manufacturer of floor waxes , furniautomotive waxes and polishes , and other chemical special-

Consent order requiring a Racine ,
ture polishes ,

ties ,
2 (d)

with annual sales in excess of $50 000 000 , to cease violating Sec.

of the Clayton Act by making payments for services or facilties

furnished in connection with the sale of its products to some of

its

customers but not on proportionally equal terms to their competitors,
such as a pannent

of

3:)O

for a(lvertising

headquarters in Burlington , Iowa.

to a

retail grocery chain ,,,itb

, ,,
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The Federal Trade Commission ,

having reason to believe that

the pflrty respondent Hamed in the, ca.ption hereof , and hereinafter

more particu1nl'ly designated and described , has violated a, nd is now
violating the provisions of subsection (d) of Section :2 of the Clayton
Act , as amended by the Robinson- Patman Act (U. C. Title 15
Section 13) hereby issues its complaint. , stating its charges with
respect thereto as fol1ows:

PARAGRAPH 1. Responde. nt S. C. ,Johnson & Son , Inc. , is a corporation organized ,

existing and doing business under and by virfue
:ith its offce and principal
place of business located at 1525 Howe Street. , Racine Wisconsin.
of the laws of the State of "Wisconsin

PAn. 2. Respondent is now and has been engaged in the manu-

facture , sale and distribution of chemical specialties for household

commercial and industrial uses , such as floor ,,,axes ,

furniture

polishes , automotive waxes and polislles and insecticides and space
deodorants. Respondent se11s and distributes its products to wholesalers and retailers , including reta'l chain store organizations.
Re.spondent' s sales of its products are substantial , exceeding
$50 000 000 anuually.

PAR. 3. Respondent sells and causes its products to be transported from its principal place of business in the State of "Wisconsin
to customers located in other States of the United States. There has

been at aD times mentioned herein a continuous course aT trade in
said products in commerce , as " commerce. " 1 defined in the, Clayton
Act , as amended.
PAR.

4. In the course and conduct of

and particularly since 1058 ,

its business in commerce

respondent paid or contracted for the

payment of something of value to or for the benefit of some of
its customers as compensation or in consideration for services or

facilities furnished by or through such customers in connection with
their offering for sale or sale of products sold to them by respondent
and such payments were not made available on proportiona11y equal
terms to all other customers

competing in t.he sale and distribution

of respondent's products.
PAR. 5. For example , in the year 1959 ,

respondent contracted to

pay and did pay to Benner Tea Company, a

retail grocery chain

with headquarters in Burlington , Iowa , the amount of $350. 00 as
compensation or as an allowance for advertising or other servces

or facilities furnished by or through Benner Tea Company in
connection with its offering for sale or sale of products sold to it by
respondent. Such compensation or al10wance was not made avail-

s. C. .JOl-'\

SON & SON
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able on proportionally equal terms to all other customers competing
Company in the s le and distribution of products
of like grade and quality purch sed from respondent.
PAl(' 6. The acts and practices of respondents , as alleged , are
in violation of subsection Id) of Section 2 of the Clayton Act , as
with Benner Te

amended by the Robinson- Patman Act.
i.llr. John Perechinsky

for t.he Commission.
IVis. , for

Mr. George J. J(nehnZ of Racine ,
IKITIAL DECISIO

BY ,VILLLur L. PACK ,

respondent.

I-IE.

1RIKG EXAl\IINER

The complaint in t.his matter charges the respondent with violation of Section 2(d) of the Clayton Act , as amended. An agreemcnt
for disposition of the matter by means of a consent order has now
been entered into by respondent' and its counsel and counsel supporting the complaint. The agreement provides among other things

dmits all of the jurisdictional aHegations in the
complaint; that the record on which the initial decision and the
that respondent

decision of the Commission shall be based shall consist solely of the
complaint and agreement; t.hat the inclusion of findings of fact and
conclusions of Jaw in the dcc.ision disposing of this matter is \vaived

together with any further procedural steps before t, he hearing cxam
iller and dIe Commission; i,hat the order he.reinaiter set forth may
be entered in disposition of Lhe proceeding, sneh order to have the
same force fwd eiTect ns if entered after a fun hearing, respondent
specifically ,yaiving any a, nd aU rights to challenge or contest the
validity of such order; that the order may be altered , modified , or
set aside in the manner provide, d for other orders of the Commission;

that the compbint may be used in const.ruing the terms of the order;
and that t.he agreement is for settlement purposes only a.nd does not
constitute an admission by respondent that it l1RS violated the law

as ftllcgcd in the complaint.

The hearing examiner having considered the agreement and proposed order and be-ing of the opinion that they provide an adequate
basis for approprifttc disposition of the proceeding, the agreement is
hereby accepted , the fol1owing jurisdictional findings made , and the
following order issued:
1. Hcspondent S. C. .Tohnson 8: Son , Inc. , is a ,Visconsin corporation with its offce and principal place of business Jocated at 1525

Howe Street , Racine , IVisconsin.
2. The FederaJ Trar1e Commission has jurisdiction of the subject
matter of this pJ'ceeding and of the respondent.
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ordered That respondent S. C. Johnson & Son , Inc. , a corporation , and its offcers , employees , agents and representatives , directly
It

i8

or through any corporate or other device , in or in connection with
the offering for sale

, sale or distribution of any of its products in

commerce , as " commerce " is defined in the Clayton Act , as amended

do forthwith cease and desist from:

Paying or contracting for the payment of anything of value to
, any customer of respondent as compensation or
in consideration for any services or facilities furnished by or through
such customer in connection with the ouering for sale , sale or distri-

or for the benefit of

bution of respondent' s

products , unless such payment or considera-

tion is made available on proportionaUy equal terms to aU other customers competing in the distribution of such products.
DECISIOX OF THE CO

1lIISSION Axn ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 3. 21 of the Commission s R.ules of Pnlctice
the initial decision of the hearing examiner shan , on the 16th day
of Mareb , 1961 , become the decision of the Commission; and

accordingly:
It
i8
ordered That respondent herein shall , within sixty (60) days
after service upon it of t.his orde.r , fie wit.h the Commission a report

in writing setting forth in detail the manner and form in which it
has complied with the order to cease and desist.

IN THE 1fATTER OF
J.

M.

HOLSTEIK ,

INC. ,

ET AI,.

OF THE
SENT ORDER , E'l'C. , IN REGARD TO THE ALLEGED VIOLATIO
FEDBIL\L 'l'RADE CO BnssIOX A D THE FUR PRODUCTS I, ABELUW ACTS
Docket

8157.

Complaint , Oct.

Consent order requiring Kewark , N. J. ,

1960-Decfsion , MaT-17 , 1961
furriers to cease violating the Fur

Products Labeling Act by invoicing which falsely identified the animals
producing certain fm' s, failed to set forth the terms " Persian Lamb" and

Dyed Broadtail processed Lamb" as required , and failed
resnerts to comply with invoicing requirements of the Act.

in other

COl\IPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fur Products Labeling Act , and by virtue of the authority

, "

J. M. HOLSTEI:' , INC. , ET AL.
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vested in it by said Acts , the Federal Trade Commission ,

having
,
and
Arthur
,
Inc.
,
a
corporation
reason to believe that J. M. Holstein
,
individually
and
as
officers
of
S. Holstein and Frances E. Holstein
said corporation, hereinafter referred to as respondents , have violated
the pl'O\.jsions of said Acts and the Rules and Regulations promulgated under the Fur Products Labeling Act , and it appearing to the

Commission that a proceeding by it in respect thereof would be in
the public interest , hereby issues its complaint stating its charges in
that respect as follows:

PARAGRAPH 1. J. M. Holstein ,

Inc. , is a corporation organized

existing and doing business under and by virtue of the laws of the
State of New Jersey with its offce and principal place of business
located at 53 Bank Street , Newark , New Jersey.

Arthur S. Holstein is President and Frances E. Holstein is Seeretiuy- Treasurer of the said corporate respondent. These individuals
control , formulate and direct the acts , practices and policies of the
corporate respondent. Their offce and principal place of business is
the same as that of the corporate respondent.

PAR. 2. Subsequent to the effective date of the Fur Products
Labeling Act on August D , 1952 , respondents have beEm and are now
engaged in the introduction into commerce , and in the manufacture
for introduction into commerce , and in the sale , advertising, and
offering for snle , in commerce , and in the transportation and distribution , in commerce , of fur pro(lucts , and have manufactured

sold , advertised , offered for sale , transported , and distributed
fur products which have be, en made in whole or in part of fur which
had been shipped and received in commerce , as the terms " commerce
fur , and "fur product" are defied in the Fur Products
Labeling Act.
for sale ,

PAR. 3. Certain of said fur products were falsely and deceptively
invoiced by respondents in that they were not invoiced as required

by Sec,tion 5(b) (1) 01 the Fur Products Labeling Act , and in the
manner and form prescribed by the Rules and Regulations promulgated thereunder.

PAR. 4. Certain of said fur products were falsely and deceptive1:v
jnvoiecd or otherwise falsely and deceptively identified with respect

to the name or names of the animal or animals that produced the'
fur from ,yhieh said fur products had been manufactured in violation
o:z

('dj()J1 r\(b) (

) of the -Fur

Products LabeJing Act.

PAR. 5. Certain of said fur products were falsely and deceptively

invoiced in violation of the Fur Products Labeling Act in that they

FEDERAL TRADE CO:vIMISSIQK DECISIO
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,vero not invoiced in accordance with the Rules and R.egulations
prolIulgated therel1nde.r in the following respects:
(a) The term " Persian Lamb" ,vas not set forth in t.he manner
required where an election is made t.o use that term instead of Lamb
iu vioJation of Rnle 8 of the said Regulations.

(b) The term " Dyed Broadtail processed Lamb" was not set forth
in the manner required where an election is made to use that term
instead of Dyed Lamb in violation of Rule 10 of the said Rules

and Regulations.

(c) Required item numbers were not set forth in invoices in violation of Rule 40 of the said Rules and Regulations.

. o. The aforesaid acts and practice, s of respondents , as herein
alleged , are in violation of the Fur Products Labeling Act and the

'Rules and Regulations promulgated thereunder an constituted unfair
mc1 (lrceptiyc acts and prfictices , in commerce , nnder the Federal

Trn.c1e Commission Act.
Jh.

Jfie/we! P. IInr;hes

Jf/'.

Louis

Jf.

Weber

for the Commission.
of

ew York , X. Y. ,

ITI.. L DEClSlOX m: E" \Iu

J. KOI_

for respondents.

, HE.\RIXG EX. \j:\INER

The eomplfint in this matter charges the respondents , J. 1\:1 1-101E;tein ,

11le.

a corporation ,

1111(1

\rthllr S. Holstein nnd Frances E.

IIolstein , incliYichlfl1y and ns offcers of said corporation , with use
of unfair and deceptive practices in inter- state commerce in vio1atioll
of t, he. proY1sions of tll( Federal Trade Commission Act and the
Fur Products Labeling Act , and the rules and reguln.tions promulgate, c1 thereunder.

..tn ngre.emellt for disposition of this proceeding by means 01 a

consent order has no'W been executed by rcspondents and their coun-

sel and counsel supporting the comphtint , and submitted to t.he
hearing examiner for his consideration.
The D rE'l'ment pl'mTides , among other things , that respondents

admit all of the jl1isdictimml anegations in the complaint; t.hat the
l'ccord on ",yhich the initial decision and the decision of the Commission eh" Jl be based shall consist solely of the complaint. and t.he

agreement: that the inc.nsion of findings of fact and conclusions of
bw in the (lecision disposing of this matter is wRived , together with
(lny further proccc1ul'ftl st, eps he.fore. the hearing eXflminer and the
Commission: that tlw order hereinafter set forth may be entered in

rlisposition of the proceeding, such order to have the same force and
effect as if entered after a full hearing, respondents specifically waiv-

ing any and all rights to ehallenge

or contest the validity of sHch

" "

J. ),1. HOLSTEn; ,

I
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order; that the order may be altered , modified or set aside in the
manner provided for other orders of the Commission; that the C01llplaint may be used in construing the terms of the order; and that the

agreement is for settlement purposes only and docs not constitute an
admission by respondents that they have violated the law as alleged
in the complaint.

The hearing examiner having considered the agreement , and the
proposed order , and being of the opinion that they provide an adeqlHlte basis for appropriate disposition of the proceeding, the agreement is hereby accepted , the following jurisdictional findings lnade

and the following order issued:
1. Hespondent , J. M. Holstein , Inc. , is a corporation existing and

doing business under and by virtue of the laws of the State of Kew
Jersey, with its offce and principal place of business located at 53
Bank Street , in the City of Kewark , State of Kew .Jersey. Respondents , Arthur S. Holst.ein and Frances E. Holstein , tU'e offcers of said
corporation.
2. The Federal Trade Commission hns jurisdiction of the subject
matter of this proceeding and of the respondents.
ORDER

It -i OJ'dend

That J. 11. Holstein ,

Inc. , a corporat.ion

, and its

offcers , and Arthur S. Holstein and Frances E. Holstein , individually
and as officers of said corporation , and respondents ' represe. ntat.ives
agents and employees ,

device ,

directly or through any corporate

in connection \"it.h the int.roc1nction

duction into commerce

jll commerce

or other

, manufa.cure for intro-

or the sale , advertising or offering for sale

01' the transportation or distribution in

commerce of

fur products , or in connect.ion wit.h the sa.1e , manufacture for sale
advert ising, offering for sale , transportation or distribution of fur

proc1ucts which arc made. in ' whole or in part of fur which has been
fur " ancl " fur
hipped and rccei\' ed in commerce , as '; commerce
product" aTe definecl in the Fur Products Labeling Act ,

do forth-

,,'it11 c.ease and desist from:

1. Falsely or deceptively invoicing fur products by:
(a) Failing to furnish to purchasers of fur products an invoice
showing" all the information required to be disclosed by each of the

subsections of Section 5(b) (1) of the Fur

Products Labeling Act.

Lamb" wheTe an
election is made to use that term instead of the word "Lamb"
(c) Failing to set. forth the term " Dyed Broautail Processed
LarnV where an eJection is made to use that term insteacl of the
(b) Failing to set forth the term "Persian

term " Dyed Lamb"

, ..
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IllVOlces the item number or mark

.assigned to a fur product.

2. Falsely or deceptively invoicing or otherwise falsely or dccep-

identifying any such pro duet as to the name or names of the
animal or animals that produced the fur from which sneh product
t.iVf'.ly

was manufactured.
DECISIO

OF THE CO::Il\ISSlOX x:"m ORDER TO FILE HEPORT OF CO::IPLIAXCE

Pursuant to Section 3. 21 of the Commission ' s I llles of Practice
the. initial decision of the hearing examiner shall, on the 17th day of
:\Ial'ch 1061 become the decision of the Commission; anel , accordingly:
It is ordered That the respondent herein shaH , within sixty (60)
days after service upon it of this order , fie with the Commission a
report in writing setting forth in cletail the manner and form in
dl1ch it has complied with the. order to cease and desist.

r x THE -'fATTEn OF

UKITED COKTACT LEKS COHPorlATro
COXSEXT ORDER J

Docket

ET AL.

REGARD TO TIlE ALLEGED VIOLATION OF THE
FEDERAL TRADE CO::BIlSSION ACT

ETC. , l

8165.

Complaint , Nov.

1960- Decision lIar.

, 1961

Consent order requiring New York City distributors of contact lenses to
opticians for resale to the public , to cease representing falsely in adver.

tising: brochures and otherwise that their contact lenses wonlel

conect

defects in vision and could be worn successfully by all in need of visual
('orrection , that the lenses protected the eye , and that they were

unbreakable.
COMPLAINT

Pursuant to the

provisions of the Federal Trade Commission

Act , and by virtue of the authority n sted in it by said

\.ct.

the

Federal Trade Commission , having reason to behen' that T- nited
Contact Lens Corporation , a corporation

and

fartin \Veinberger

indi vic1ually and as an offcer of sa.id corporation , and R, oJand Hirsch
and . Jack ICrakower individually, hereinafter referred to as respond-

nts , have violated the provisjons of said Act , and jt appearing to
the Commission that a proceeding by it in respect thereof wonld be
in the public inLerest , hereby issues its complaint , stating its charges
in that respect as follows:

UNITED CONTACT LENS CORPORATION ET AL.
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PARAGRAPH 1. United Contact Lens Corporation is a corpora-

and by virtue
of the laws of the State of Xew York , with its offce and principal
placc of business located at 76 Madison Avenue , X ew York , New
tion organized , existing and doing business uncler

Yark. 1Iartin ,Veinberger is an ofliccr of said corporation. He
presently formulates , directs and controls the policies of the corporate

respondent. His address is the same as the corporate respondent.
Ronald Hirsch and Jack Krakower were formerly ofliccrs of the
corporate respondent , at which time they cooperated in formulating,
directing a.nd controlling the policies of said corporation in connection with the acts and practices set fort.h herein. Their address is
7 ,Vest 44th Street , New York , Xew York.
PAR. 2. Corporate respollllent United Contact Lens Corporation
and :Hartin ,Veinberger , an offcer of said corporation ,

arc cngaged
who sell them to
H, espondentsHonald Hirsch and Jack Krakower , form-

in the sale of cornea.! contact lenses to opticians
the public.

erly offcers of

t.he corporate rf'spondent , have in the past engaged

in the business described herein and have participated in the acts
and practices herein describecl.
The corporat.e respondent also sells and c1istrilJltes , and has sold
and distributed , to sellers of corneal lenses , various types of adver-

tising literature and brochures designed to assist in the sale of their
said lenses. Corneal contact lenses are designed t.o correct errors
and deficiencies in the vision of the \Ve, arer and are dedces , as
de, vice :'

is defined in the Federal TracIe Commission Act.
-\IL 3. Respondents CRuse , and ha.ve caused , their said cont.act
lenses , when sold , to be transported from their place of business in
l\T ew York , New York ,

to purcha.sers thereof located in various other

states of the 1;nited States. Respondents

maintain ,

and at an times

mentioned herein have maintained , a course of trade in said contact
lenses in commerce , as " commerce "

is defined in the Federal Trade

Commission Act. The volume of business in such

conmmerce has

been and is substantial.
PAH. 4. In the course and conduct of their business , respondents
have disseminated , and have caused the dissemination of , advertisements concerning their said devices by the 1;nited States mails

and by yariOllS means in commerce , as " commerce " is defined in the
Federal Tra.de Commission Act , including but not limited to advertising broclllres

to induce ,

, Jor the purpose of inducing, and which were likely

directly or indirectly, the purchase of said devices; and

respollc1ents have also disseminated ,
, adve, rtisements

and callsed the dissemination

concerning their said devices ,

including but

not

480

FEDERAL 'l'RADE COMMISSION DECISIONS
CO!lplftint

limited to the aforesaid

medja

58 F.

for the purpose of inducing and

which were likely to induce , directly or indirectly, the purchase of
said devices , in commerce , as " commerce " is deiined in the Federal
Trade Commission Act.

Among and typical of the statements and representations contained in the advertisements disseminated and caused to be

dis-

seminated are the following:
Contact lenses actually afford protection to the eye.

Anyone who wears glasses no matter how slight the correction can \vear
contact lenses.
'" '" IIThey

are unbreakable.

Many people wear their contact lenses all day with no tbought or concern
about them.

PAR. 5. By and through the statements made in said
ments disseminated and caused to be disseminated , as

advertisearoresaid

respondents represented ,

directly or by implication:
successfully wear
respondents ' contact lenses.
2. Respondents ' lenses win correct all defects in vision.
3. Many persons wear said lenses a11 day.
4. Said lenses afford protection to the eye of the wearer.
1. All persons in need of visual correction can

5. Said lenses are unbreakable.

PAR. 6. The advertisements containing the aforesaid statements
and representations were , and are , misleading in material respects
and constituted , and now constitute , "false aclvertisements \ as that
term is defined in the Federal Trade Commission Act. In truth and
in fact:

1. A significant number or persons in need of visual correction
cannot successfully 'veal' respondents ' contact lenses.
2. Said lenses wil not correct a11 defects in vision.

3. Persons cannot wear respondents '

lenses a11 day until they

have become fu11y adjusted thereto because of the discomfort that

exists.

4. Respondents ' contact
eye and afford protection

lenses cover only a sma11 portion of the

only to the portion of the eye that is

covered.
5. Said lenses are breakable.

PAll. 7. The dissemination by respondents of the false advertisements , as aforesaid , constituted unfair and deceptive acts and practices , in commerce , within the intent and meaning or t.he Federal
Trade Commission Act.

48J
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llf1' . Garland S. FeTg'wwn
by

Bernstein and Steyer

supporting the complaint.

11fT. 111wray Steyer

of Kew York

for respondents.

INITIAL DECISION BY VVAL'l'ER K.

:KETT , I-IEARIXG EXA

nXER

The Federal Trade Commission issued its complaint against the
above-named respondents on N ovemher 8 , 1960. The complaint

charged respondents with falsely advertising the efIecti veness of
contact lenses. The Commission also charged that said advertisements constituted unfair and deceptive acts and practices within the
intent and meaning of the Federal Trade Commission Act.
On January 12 , 1961 , counsel submitted to the undersigned hearing
examiner an agreement dated .J anuary 6 , 1961 among respondents

counsel representing them and counsel

supporting the complaint

providing for the entry \\ithol1t further notice of a consent order.
The agreernent was duly approved by the Director , the Assistant
Director and tbe Associate Director of the Bureau of Litigation.
The hearing examiner finds that said agreement includes all of
the provisions required by Section 3. 25 (b) of the Rules of the
Commission , that is:
A. Au admission by all the respondent parties thereto of jurisdictional facts;
B. Provisions that:

(1) The complaint may be used in construing the terms of the

order;
(2) The order

shall have the same force and effect as if entered

after a full hearing;

(3) The agreement shan not become a part of
of the proceeding unless and until it becomes

the offcial record

a. part of the decision

of the Commission;

(4) The entire record of \vhich any cease and desist order may be
based shall consist solely of the complaint and the agreement;
(5) The order may be altered , modified , or set aside in tbe manner
provided by statute for other orders;
C. ' Waivers of:
(1) The requirement t.hat tIle decision must contain a statement
of findings of fact and conclusion of la.w;

(2) Further procedural steps before the hearing examiner and
the Commission.
In addition the agreement cont.nins the folJowing permissive provisions: A \yaiyer by the respondents of any right to challenge or
rontest the yal-idity of the order entered in accordance with the

agremnent ,

and a statement that the signing of said a.frreement

()S1- 2:i7- r,:!-

't2

is for
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settlement purposes only and cloes not constitute an admission by
violated the law as aUeged in the

Tespondents that they have

complaint.
IIaving considered said agreement including the proposed order

and being of the opinion that they provide an appropriate basis for
settlement and disposition of this proceeding, the hearing examiner
hereby accepts the agreement but orders that it shall not become a
part of the ofleial record unless and until it becomes a part of the
decision of the Commission.

The following jurisdictional fmclings arc made and the following
orcler issued:
1. Corpomte respondent "United Contact Lens Corporation is a
corporation existing and doing business uncleI' and by virtue of the

Jaws of the State of Xew York , with its offce and principal place
of business located at 76 Madison Avenue , Xew York , New York.
lncli vidual respondent )Iartin 'Veinberger is an offcer of said corporation. He formuhltes , directs and controls (he practices of the corpo-

rate respondent. Individual respondents Ronald I-lirsch and Jack
o:E

ICrakower were formerly offcers

the corporate respondent , at

which time they coopenlted in formulat.ing, directing and controlling
the policies of said corporation in connection ,vith the ads and prac-

tices as set forth in the complaint.
2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents.
ORDER
It is ordel'ed

That respondents United Contact Lens Corporation

and ::Iartin 'Vcinbergcr : individually
and as an ollcer of said corporation , and R.onald IIirsch and Jack

a corporation , and its offcers ,

lCrakmve.r , individually, and their representatives , agents and
employees , directly or through any corporate or other device , in

connection with the sale of contact lenses , do forthwith cease and
desist from , c1irectJy or indirectly:
1. Disseminat.ing or causing to be disseminated any advertisement
by means of the -Cnited States Ala, ils or by any means in commerce

' is defined in the Federal Trade Commission Act
which advertiselnent represents directly, indirectly or by implication

as " commerce

that:
(a) All persoris

respondent.s :

in need of visllal eorrection can successfully we::l.r

contact lenses.

(b) Said 1ense, s will correct nIl defects in vision.

CONSOLIDATED FELT CO 1PAj\ry ,
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(c) A person can wear said lenses a11 day unless it is clearly
disclosed that this is possible only after snch person has been fn11y
adjusted thereto.
(d) Said contact

lenses afford protection to the eye of the wearer

-:nless 1imi.ted to the slnall portion covered thereby.
(e) Said contact lenses arc unbre11kahle.

2. Dissemi.nating or causing to be disseminated any advertisement

by any means ,

:for the purpose of inducing or which is likely to
induce, directly or indirectly: the purchase in commerce , as " com-

Jnerce

is deflnell in the Federal Trade Commission Act ,

of said

contact lenses , ,yhich adycrtiscn1Pnt contains any of the representations prohjbjtcd in Paragraph 1 hereof.

DECIS-IOX OF THE CCI)DllSSWX . \XD GIllEn TO FILE REPOHT OF C01IPLIANCE

Pursuant to Section ::J. 21 01 the Commission s Rules of Practice , the

initial t1pcision of the hearing examiner shan on the 17th day of
::darcL ID61 ,

l)(('ome 1"he decision of the C0l111nission; and ,

accord-

ingly:
II i-' ordered.

That the respondents hcrein sha11 within sixty (60)

day-: nfter seryicp upon them of this order , fie IviOl the Commission

fl report in ,yritiJlf:f setting forth in detail the manner and form in
\yhich they hf1XP complied ,,,i1"h the order t.o cease and desist.

Ix THE :JIxrrER OF

COXSOLIDATED FELT COMPANY ,

INC. ,

ET AI,.

C(J?-SEXT CiInfEH : ETC.. IX HEC;ARD TO THE , \LLEGED VIOL-\.TION OF TIlE
FEDEIU. L TIUD1' COJDIISSJON ..;1'I) THE 'VOOL PRODUCTS L_ -\BELIXG ACTS

Ducket 817-4.

Co-mplaint , NUV.

1.1, 19GO- DecIsion , JIar.

Consent order requiring two affliated manufacturing

, 1961

concerns in Kearny,

, and their common offcer to cease violating the Wool Products Labeling
Act by labeling wool batting as " 80% reused wool , 20% undetermined
fibers " and labeling quilted interlining material as " 80% reused wool
20% other fibers " when both products contained substantially less than
80(;1, reused \\-001.

CO::\PLAINT

Pursuant to the provisions of the Federal Trade Commission Act

and the "Wool Products Labeling Act of 1939 , and by virtue of the
authority vested in it by said Acts , the Federal Trade Commission

having reason to believe that Consolidated Felt Company, Ine" a
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corporation , and Zenith Quilting Corporation ,
Peter :Miller , individually and as an offcer of

it corporation , and

said corporations

hereinafter referred to as respondents , have violated the provisions

of said Acts , and the RuJes and Regulations promuJgated under the

a.nd it appearing to the Commission
respect thereof would be in the publie
interest , hereby issues its complaint stating its charges in that respect

"'V

001 Products Labeling Act ,

that a proceeding by it in

as follows:

PARAGRAI' H 1. Respondent

corporation organized

Consolidated Felt Company, Inc. , is a

existing and doing business under and by

virtue of the Jaws of the State of New York.

Respondent Zenith Quilt.ing Corporation is a corporation organized , existing and doing business uncler and by virtue of the Jaws of the.

ew York. Individual respondent Peter Milkr is president
and secretary of both corporate respondents. Said individual respondState of

ent formulates ,

directs and controls ,

the acts ,

practices and policies

of said corporftte respondents. Respondents ' offce and principal plnce
of husiness is located at 1342 Imvooc1 Avenue , Now York , 1' ow York.
PAR. 2. Subsequent to 1he effectiye date of the
Vool Products
Labeling Act of 10:39 and more especially since April of 1050

respondents have manufactured for introduction

into commerce

introduced into commerce , sold , transported , distributed , delivered
for shipment , or offered for sale in commerce , as " commerce " is

defined in said Act , wool products , as " wool products " are definedtherein.
PAR. 3. Certain of said wool products were misbranded by respondVool

euts within the intent and meoning of Section 4(") (1) of said

Produets Labeling Act and the Rules and Regulations promulgated
thercunder , in that they were falsely and deceptively labeled 01'

t.agged with respect to the character and amount of the constituent
fibers contained therein.
Among such misbranded wool products was ,yool batting labeled
or ta.gged by respondent Consolidated Felt Company, Inc. , as consisting of

800/0

reused wool , 20% undetermined fibers "

and quilted

interlining ma.teriallabeled or tagged by respondent Zenith Quilting
Corpora.tion as consisting of " 80%

",herens in truth and in fact ,

reused wool 200/0 other fibers
said products contnined substant.ially

Jess reused wool than was indicated by the fore.going

affxed thereto.

labels or tags

\H. '1. Certain of said wool products were further misbranded
by respondents in that the.y were not stmnpecl , tagged or labeled
as rocuired under the provisions of Section 4(a) (2) of the

YooJ

, .
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Products LabeJing Act of 1030 , and in the manner and form prescribed oy the R.ules and Regulations promulgated thereu cler.
PAH. 5. Respondents in the course and conduct of their business

as aforesa.id ,

\ycre an(l are in substantial compet.ition in commerce

1yith corporntions ,

firms and individuals like"wjsc

engaged in the

manufacture and saJe of wool products , including wool batting and

qlli1ting interlining material.

PAR. 6. The aforesaid acts and pract.ices of t.he respondents were
and the
HuJes and n, eguJations promulgated thereunder , and constitute
in violation of the \1'001 Products Labeling Act of 1939 ,

unfair methods of competition and unfa.ir and deceptive acts and
prfLctices , in commerce , within the intent anclmcaning of the Federal
Trftc1e Commission Act.

:liT. Nich"el P. Hughes
Respondents pu; 8e.

supporting the comp1ainL

IXITL\L DECI.SI0K or . JlIIIX r" E'YI , HE. \HIXG EXA nNER

The J1 ecleral Trade Commission issued its complaint against the
a.bove-named rcspondents on K oycmber 14 , 1960 , charging them with

having vio1atCll the \1'001 Products Labeling Act

of 1939 and the

Rules and Hegll)ntions promu)gated therennder , and the Federal
Trade CommissiolJ Act , throngh the misbranding of certain \'' ool

product.s. AHel' being

selTed with said complaint , respondents

appeareu and entered into an agreement containing consent order
to cease and desist. , dated . January lG 1061 purporting to dispose of

all of this proceeding as to all part,ies. Said agreement , which has
been signed by all respondents !lncl by counsel support.ing the complaint , and approyed by the Director Associate Director and Assista.nt Director of the Commission s Bureau of Litigation , has been submitted to the fLboye-na, mecl

hearing examiner for his consideration , in

accordance ,,' ith Section 3. 25

of the COITllnission

s R.nles of Practice

for Acljllclieati YO Proceedings.
Responclents pursuant to t.he aforesaid agreement , have admitted

all the jurisdictional facts alleged in the comp1aint , and have agreed
that the record may be tn.ken as if findings of jurisdictional facts had
been duly made in accordance "ith snch allegations. Said agreement

further provides t.hat respondents waive any further procedural
st, eps

before the hearing examiner and t.he, Commission , the maldng

of findings of fact or conclusions of law ,

and an of the rights they

may h ave to challenge or contest j, he vaEdity of the order to cease
and desist entered in accordance "ith said agreement. It has been
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agreed that the order to eease and desist issued in Hccorclance ,"lth
said agreement shall have the same force and effect as if entered
after a full hearing and that the complaint may be used in construing
the terms of said order. It has also been agreed that the afore

aid

agreement is for settlement purposes only and does not constitute
an admission by respondents that they have violated the la\\" as
alleged in the complaint.

This proceeding having now come on for final consideration

on

the complaint and the aforesaid agreement containing consent order.
and it appearing that theorc1er provided for in said agreement c.OYf:l'S
all of the anegations of the complaint and provides for an appropriate disposition of this proceeding as to all parties , said agreement is
hereby accepted and is ordered filed upon this decisioll s becoming

the decision of the Commission pursuant to Sections 3. 21 and 3. 25

of

the Commission s Rules of Practice for Adjudicative Proceedings

and the hearing examiner , accordingly, ma.kes the fol1owing jUrlsclic-

tional findings and order:
1. Respondents Consolidated Felt Company, Inc.

and Zenith

Quilting Corporation are corporations existing and doing business

under and by virtue of the laws of the State of New York. Former1y

the principal place of business was 13-12. Iu\\"ood Avenlle in the
City of New York , State of Kew York: at present the principal
place of business is 60 Passaic Avenue , H::earny, New Jersey.
Individual respondent Peter
filler is president and secretar;- of
both corporate respondents. His offce is the sa,me as the corporate

respondents.
2. The Federal Tra.de Commission has jurisdiction of the subject

matter of this proceeding and of the respondents hereinabove named.
The complaint states a cause of action against said respondents
under the vVool Products Labeling Act of 1939 and the Federal

Tra.de Commission Act , and t.his proceeding is in the interest of the
public.
ORDER

I t is ordered That respondents Consolidated Felt Compen ,"

Inc.

a corporation , and its offcers , and Zenith Quilting Corporat. ion

corporation and its offcers , and Pet.er
Iiller , inc1idclual1y and as an
offC'er of sfLid corporations , and respondents ' represent.atives , agents
and employees , directly or through any corporate or other device. in
connection with the introc1l1ction or mn.nufncture for introc1netion

into commerce , or the offering for sale , sale. , tra.nsportation or distribution , in comme.rce , as " commerce " is defined in the Federal Trade

Commission Act and the IVool Products Labeling
wool batting or interlining

Act of 1939 , of

material , or other ,yool products , as sueh
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products are defincd in and subject to the ' W
Act of 1939 ,
products by:

001 Products Labcling

do forthwith cease and desist from misbranding such,

1. Falsely or deceptively stamping, tagging, labeling or otherwise

identifying such products as to the character or amount of the constituent fibers included therein.
2. Failing to affx labels to such products showing such elements

of information required to be disclosed by Section 4(a) (2) of the

Wool Products Laheling Act of 1939.
DECISION OF THE COlDIISSI01-

Pursuant to Section 3. 21

AXD ORDER

'TO

FIL1 REPORT OF CO)lPLIAXCE

of the Commission s Rules of Practice

the initial decision of t.he hearing examiner shall , on the 17th day of
1:arch 1961 ,

become the decision of the Commission; and ,

accord-

ingly:
It

is

ardend

That the respondents herein shal1 within sixty (60)

days after service upon them of this order , file with the Commission

a report in Ifriting setting forth in detail the manner and form in
which they have complied with the order to cease and desist.
Ix THE )!ATTER OF

LAST WOOL STOCK CORPORATION ET AL.
CONSENT OHOEll , ETC. , IX REGARD TO THE ALLEGED YIOLATION 01 '

FEDERAL TR.\.DE CCDBIISSION ACT
Docket 8050. Complafnt , July

1960- Decision , ..iar. is

1961

ew York City sellers of woolen waste in the form
of woven clips and knitted clips to woolen mils , to cease falsely invoicing
as " 100% Reprocessed Camel hair , products which contained quantities
of wool , mohair , nylon , and substantially less than 100% camel hail'.

Consent order requiring

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act

and by virtue of the authority vesteel in it by saiel Act , the Federal
Trade Commission ,

haying reason to believe that. Last ,Yool Stock
Corporation , a corporation , and :Martko Last and Jacob Last , jndi
vidnally and as officers of said corporation , hereinafter reierred to
as respondents , have violated the provisions of said Act , and it
appearing to the Commission that a proceeding by it in respect

\..
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thereof wouJd be in the pubJic interest , hereby issues its complaint
stnting its charges in that respect as follmvs:

PARAGRAPH 1. Respondent Last .W 001 Stock Corporation is a
corporation organized ,

exist.ing and doing business under and by

virtue of the laws of the State of New York ,

with its principal

offce and place of business located at 113 Spring Street , in the City
of New York , State of New York.
PAR. 2. HespOlldents ::Iartko Last , President , and , Taeob Last
SecTetary TrenSlll'Cr , are offcers of the corporate respondent. They
formulate , direct and control the acts and practices of the corporate
respondent , including the acts and practices hereinafter set forth.
Their address is the same as that of the corporate respondent.

AH. ;), Respondents are now , and for some time last past have
been , engaged in offering for sale , sale and distribut.ion of -woolen
\Ya

oYen dips and knitted clips , including camel

te in the form of

JU1ir clips ,

to

oolcn mills and others.

m. 4. Hespondellts in the course and conduct or their bnsiness
1l0W cause , and for smne time last past have cau8ed

their said prodto be shipped from their place of business in the
Stnte of :Yew York to purchasers thereof located in various other
states of the -Cnited States , and maintain , and at all times mentioned
herein haye maintained , a. substantial course or trade in said product
uct.s , "hen sold ,

in commerce ,

mission Act.

as " commerce

" is defined in the Federal Trade Com-

\.H. 5. In the course and conduct of their business as aforesaid
respondents have made representations concerning their said products

on sales invoices. Among and typical of these representations

was

the follmying:

100% Rep'iocessed Camel hair
PAR. G. The afor8sa,ic1 represe, ntations were false , mislea.cing and
deceptive whereas , in truth and in fact , said products contained
quantities of wool , mohair , nylon and substantially less camel hair
thftll 'ITas represented.
7. The acts and practices set. out above have had and now

have the tendency and capacity to mislead and dpceive purchasers
of said products as to the true fiber content , and cause such pur-

chasers to misbra.nd and misrepresent products manufactured by
them in which sa,id materials ,vere used.
PAR. 8. In the conduct of their business ,

at all times mentioned

here.in , respondents have been in substantial competion , in commerce
wi th corporations , firms and individuals in the sa1e of woolen -waste
of the same general kind and nature as that sold by

respondents.

LAST WOOL STOCK CORPORATION ET AL.
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B. The

PAR.

acts and practices of the respondents set out above

were an to the prejudice and injury of the public and of respondents
competitors , and constituted and now constitute unfair and deceptive
acts and practices and unfair methods of competition , in commerce
within the intent and meaning of the Federal Trade Commission Act.
and

Jlh. JJfichael P. n"ghes

J1h. Oharles W. O'Oonnell

supporting

the complaint.
Engeltn.an and Hart

by

1Il'. 1l1yrol/' E' ngel?n.((,

of New York , N.

for respondents.
IXITIAL DECISION BY 'V ALTER IL BENNETT , I-IE.I. mxG EXAl\IINER
July 18 ,

The Commission issued its compla, int

1960 against respond-

ents charging them with false representations in invoices of wool
products. The complaint further charged that said reprcsentatives
constituted unfnir and deceptive acts and practices and unfair
methods of competition in commerce within the intent and meaning
of the Federal Trade Commission Act.
Counsel presented to the undersigned hearing examiner on J anuary 16 , 1B61 an agreement dated December 29 , 1960 among respondents ,

Last 'Y 001 Stock Corporation

lflrtko

Last and Jacob Last

counsel for respondents , and counsel supporting the complaint
providing for t.he entry wit.hout further notice of a cease and

desist order. Said agreement has been duly approved by the
Director , the Assistant Director and the Associate Director of the
Bureau of Litigation.
The hearing examiner fids that

said agreement includes all of
(b) of the Rules of the Com-

the provisions required by Section 3. 25

mission , that is:
A. An admission by all the respondent parties thereto of juris-

dictional facts;

B. Provisions that:

(1) The complaint may be used in construing the terms of the

order;

(2) The order shall have the same force and effect as if entered
after a full hearing;
(3) The agreement shall not become a part of the offcial record
of the proceeding unless anclllntil it. becomes 11 part. or the decision
of the Commission;

(4) The entire record on which any cease and desist order may be
based shall consist solely of the complaint and the agreement;
(5) The order may be altered , modified , or set aside in the manner
provided by statute for other orders;
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C. 'W ai vel'S of:
(1) The requirement that the decision must contain a statement
of findings of fact and conclusion of law;

(2) Further procedural steps before the hearing examiner and

the . Commission.

In addition the agreement contains the following permissive

provisions: A waiver by the respondents of any right to

challenge

or contest the validity of the order entered in accordance with
agreement ,

the

and a statement. that the signing of said agreement is

for settlement purposes only and docs not constitute an admission
by respondents that they have violated the law as a11eged in the

complaint.

Having considered said agrecment including the proposed order
and being of the opinion that they provide an appropriat.e basis for
settlement and disposition of this proceeding, the hearing examiner
hereby accepts the agreement but orders that it sha11 not become a
part of the offcial record unless and until it becomes a part of
the decision of the Commission.

The follo\\Ting j nrisdictional findings Rre made and the fo11owing
order issued:

Vool Stock Corporation is a corporation
1. Respondent Last
organized , existing and doing business under and by virtue of the
laws of the State of New York , with its offce and principal place
of business located at 113 Spring Street , in the City of K ew York
SUete of New York.

2. Respondents Nhrtko Last and Jacob Last arc offccrs of the

corporate respondent. They formulate , direct. and control the acts
and practices of the corporate responde, nt. Their address is the
same as that of the corporate respondent.

3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents.
ORDER

It is ordered That respondents Last ' Wool Stock Corporation , a
corporation , and its offcers , and l\fartko Last and Jacob Last
individually and as offlCers of said corporation , and respondents
agents , representatives and employees , directly or through any

corporate or other device , in connection with the offering for sale
sale or distribution of woolen waste or other products in commerce
as " commerce " is defined in the Federal Trade Commission Act , do

forthwith cease and desist from , directly or indirectly, misrepre-

senting the constituent fibers of which their products are composed

, "
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Dr the percentages or amonnts thereof ,
Jllemoranda , or in any other manner.
AND

DECISION OF THE co:;nnSSION

Pursuant to Section 3. 21

in sales InvOIces

, shipping

OImER TO FILE REPORT OF CO IPLIANCE

of the Commission s Rules of Practice

the initial decision of the hearing examiner shall on the 18th day of
Ma.rch , 1961 , become t.he decision of the Commission; and

accordingly:
It is ordered That the respondents herein shan within sixty (60)
da.ys after service upon them of this order , fie with the Commission

set.ting forth in detail the manner and form in
which they have complied with the order to cease and desist.
a report in writing

Ix THE MATTER OF

LIBERTY ELECTROi\ICS, INC. , ET AL.
CONSE

OlWER ETC. , IX REGAHI) TO TIlE ALLEGED VIOLATION OF

THE FEDERAL TRADE COl\DIISSION ACT
Docket 8089. Complaint , Aug.

Consent order requiring a Union

24,

i960- Decision, Mar.

, 1961

, X . , manufacturer of rebuilt television

picture tubes containing userl parts. to cease making. on labels on such
rebuilt tubes alJd by other media , such statements as " This Is a Fully
Guaranteed NE"\Y Tube
. . . a Brand
ew . . . glectronic World TV
Picture Tube , and representing falsely thereby that the tubes were new
in their entirety; and to disclose clearly, on the tubes themselves and on
cartons and invoices and in advertising, tbat slH:h tubes were rebuilt and
contained used parts.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act

and by virtue of the authority vested in it by said Act , the Federal
Trade Commission , having reason to believe that Liberty Electronics , Inc. , a corporation and Mary Garrubbo , individually and as an
offcer or said corporation , hereinafter referred to as respondents

have violated the provisions of said Act , and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest , hereby issues its complaint , stating its charges in
that respect as follows:

PARAGRAPH 1. Respondent Liberty Electronics , Inc. , is a corporation organized ,

existing and doing business under and by virtue or
the laws of the State of New Jersey, with its principal offce and
plare. of business located at 2436

\Iorris Avenue , Union , New Jersey.
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R.espondBnt l\1al'Y Garrnbbo is an inc1ivicll1fll and an offcer of said
corporation. She formu1ates , directs an(1 controls the acts and practices of the corporate respondent , inc111cling the. acts and practices
hereinafter set forth. Her address is the same as that of the corporate

respondent.
PAR. 2. Responden1-s aTe now , flnd for some time last past have
been , engaged in the manufacturing, offering for sale , sale and dis
tribution of rebuilt television picture tubes containing used pflrts

to distributors who in turn sell to retailers for resale to the public.
PAR. 3. In the course and conduct of their business , respondents
now cause , and for some time last past have caused , their said products , when sold , to be shipped from their pJace of business in the
State of New Jersey to purchasers thereof ,,- ho
other States of the United States ,

arB located in various

and maintain ,

and at all times

mentioned herein have maintained a substantial course of trade in
said products , in commerce , as " commerc.e :' is defined in the Federal
Trade Commission Act.
PAR. 4. In the course and condnct of their business , Q,lld for the

purpose of inducing the sale of their products , respondents made
certain statement.s concerning their products on labels and by other
media. Among and typical of such statements are t.he following:
This Is a

Fully GUf'rallfef'rl
1'E'" Tuhe

.fbis is a Brand Kew . . . . Electronic

World. TF Pictw. c

Tube

PAR. 5. Through the use of the aforesftid st.atements , Tespondents

represented that cert.ain of their picture tubes .were ne"- in their
entirety.
PAR. 6. Said statements and representations were false , misleadig

and deeepti ve.

In truth and in faet the

teJevision picture tubes

represented as being " new "

were not new in their entirety.
PAR. 7. The television picture tubes sold by respondents are rebuilt

and contain used parts. Respondents do not disc10se on the tubes

or on the cartons in "hich they are packed or on invoices , or in any
television picture tubes are rebuilt and
contain used parts.

other manner that said

"Then television picture tubes are rebuilt contftining used parts
in the absence of a disclosuTc to the contrary, sl1ch tubes are understood to be and are readily accepted by the public as new tubes.
PAR. 8. By failing to disclose the facts as set forn, in Parag!'" ph

Se\'en , respondents place in the hands of uninformed or unscrupulous
dealers llw, ans and instrumentaEtiE's "\yhe.rehy they may mislead and
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deceive the public as to the nature of their said

television picture

tubes.
PAR. 9. In the conduct of their business , and at all times mentioned herein , respondents 1111'8 been in substantial competition , in
commerce with corporations , firms and individuals engaged in the
sale of television picture tubes.

PAR. 10. The use by respondents of the aforesaid false , misleading

and deceptive statements and representations

and the failure of

respondents to disclose on their television picture tubes , and on the
cartons in which they aTe packed , on invoices , or in any other manner that they are rebuilt containing used parts , has had , and now
has , the capacity and tendency to mislead members of the purchasing
public into the erroneous and mista, ken belief that said picture tubes

are new in their entirety and into the purchase of substantial quantities of respondents ' said tubes by reason of said erroneous and

mistaken belief. As a consequence thereof ,

substantial trade in com-

merce has been , and is being, unfairly diverted to respondents
their competitors and substantial injury has thereby been
being, done. tD competition in commerce.

from

, and is

PAR. 11. The aforesaid acts and practices of respondents , as herein
and are , a11 to the prejudice and injury of the public

a11eged , were ,

and of respondents ' competitors and constitutBd , and now constitute
unfrLir and deceptive acts and practices and unfair methods of competition , in commerce within the intent and meaning of the Federal
Trade Commission Act.
,llr. 3ficlwel J. Vitnle

for the Commission.

,liT. Franklin O. Phifer of East Orange
INITL\L DECISION BY LOREN H. L. I.UGHLIN

. J. , for respondents.
HE.\RING

EXX:\IIXER

ThB Federal Trade Commission (sometimes also hereinafter referred to as the Commission) on August 24 1960 , issued its complaint
herein , charging the above-named respondents with having violated
the provisions of the Federal Trade Commission Act , and the
respondents were duly served with process.
On

ovember 14 ,

19(;0 ,

there was submitted to the undersigned

hen ring cX:llnine, r of the Commission for his consideration and

appro\' al

:111 "

Agreement Contflining Consent Order To Cease And

Df'-sist '1 \yhic11 had been entered into by and between respondents

and the fltiOl'ncys for the respective pa.rties , under date of K ovember
, 10G0

suhject to the approntl of the Bureau of Litigation of the

Commission , ",hi('11 hud subsequently duly approved the same.

On due consideration of such agreement ,
finds that saiel agreement , uoth in form a, nd

the hearing examiner

in content ,

is in accord
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with 1;3. 25 of the Commission s Rules of Practice for Adjudicative
Proc.eedings , and that by said agreement the pf1rties have specifically

agreed to the .following matters:
1. Respondent Liberty Electl'onics Inc. , is a corporation organized

e.xisting and doing business under and by virtue of the laws of the
State of New . Jersey, with its offce and principal place of business
located at 2436 1\orris Avenue , l:nion , Kew Jersey.
Respondent Mary Garrubbo is an offcer of said corporate respondnt. She formulates , directs and controls thc acts and practices of
said corporate respondent. I-IeI' address is the same a, s the corporate
respondent.

2. Respondents admit a11 the jurisdictional facts a11eged in the
complaint and agree. that the record may be taken as if findings of
jurisdictional facts had been duly made in accordance with such
allegations.
3. This agreement disposes of all of this proceeding as to all

parties.
4. R.e,

sponclents waive:

(a) Any further procedural steps before the Hearing Examiner
and the Commission;
(b) The making of

findings of fact or conclusions of law; and
(c) AU of the rights they may have to chaUenge or contest the

validity of the, order to cease and desist entered in Rccordance
this agreement.

with

5. The record on \"hich the initial decision and the decision of
the Commission shall be based shall consist solely of the complaint.
and this agreement.
6. This agreement shall not become a part of the

offcia"! record

unless and until it becomes a part of the decision of the Commission.
This agreement is for settlement purposes onJy and does not
7.
constitute an admission by respondents that they have violated the
law as alleged in the complaint.

8. The following order to cease and desist may be entered in this
proceeding by the Commission without. further notice to respondents.

Vhen so entered , it shall have the same force and effect as if
entered after a fu11 hearing. It may be altered , modified , or set aside
in the manner provided for other orcl rs. The complaint. may be
used in construing the terms of the order.

Upon due consideration of the complaint filed herein and the said
"Agreement Containing Consent Order To Cease And Desist " the
latter is hereby approved , accepted and ordered filed. The hearing
examiner finds from the complaint and the said " Agreement Containing Consent Order To Cease And Desisf' that the Commission

LIBERTY ELECTRONICS ,
D('C'
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he, jurisdiction of the subject nlRtter of this proceeding and of the
pe.rsons of eac.h of the respondents herein; that the cornplaint states
a legnl en, use

for complaint unde.r the Federal Trade Commission

Act , against each of the respondents both generally and in each of
the pH l'tieu1ars alleged therein; that this proceeding is in the interest
of the public; that the folJO\ying

orcler as proposed in said agree-

ment is appropriate for the just. rlisposition

of all of the issues in

this proceeding as to all of the parties hereto; and that said order
therefore should be ,

and hereby is , entered as follows:

That respondents Liberty Electronics , Inc. , a corporation , and its offcers , and :Mary Garrubbo , individually and as an
offcer of said corporation , and respondents ' representatives , agents
It is oTdeTed

and employe-cs ,

directly or through any corporate

or other device

in connection with the offering for sale , sale or distribuiton of rebuilt

television picture tubes containing used parts , in commerce ,
commerce " is defined in the Federal Trade Commission Act ,

as
do

forthwith cease and desist from:
1. Representing, directly or by implication , that sRid television

picture tubes are new;
2. Failing to clearly disclose on the tubes on the caTtons in which
they are ' packed ,

on invoices ,

and in advertising that. said tubes are

rebuilt anel contain used parts;
3. Placing any me-aus or instrumentality in the hands of others
,yhereby they may mislead the puG1ic

a,s to the nature and condition

of their television picture tubes.

DECISIQX OF THE cmnnSSION

..ND

ORDER TO FILE REI ORT OF COl\IrLlA

The Commission having considered the hearing examiner s initial
decision , filed November 17 , 1860 , accepting an agreement containing

a consent order to cease and desist , theretofore executed by t1le
respondents and counsel in support of the complaint; and

It appearing that the order contained in said initial decision

departs from the proposed order set forth in the agreement of the
omitted from paragraph 2 , creating an
ambiguity in the order which should be corrected; and , accordingly
I t is ordered That pa.ragraph 2 of the order conbtined in the
initial decision be, and it hereby is , revised to read:

parties in that a COmIlfl was

2. Failing to c1early disclose on the tubes , on the cartons in

which they are packed , on invoices , and in advertising that said

tubes are rebuilt and contain used parts.
1 t

i8

furthe?' ordered

That the intial decision

sha11 , on the 21st day of March 1961 ,

Commission.

become the

as so modified
decision of the
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1 t is tnTther o)'deTed

That the respondents , Liberty Electronics

Inc. , a corporation , and Mary Garrubbo , individuaHy and as an
offcer of said corporation , shaH , within sixty (60) days after service
upon them of this order , file with the Commission a report , in

writing, setting forth in detail the manner and form in which they
have complied with the order to cease and desist contained in the
aforesaid initial decision ,

as modified.

TIm JIATTER OF

JOHN BACALL
CONSEN'!' ORDER , ETC. , IN REGARD TO THE ALLEGED VIOLATIO:: OF

THE FEDERAL TRADE COM3HSSION AND THE WOOL PHODUCTS LABELING ACTS
Docket

8133.

Compla'int ,

Oet. 7,

1960-Deois'ion , .ia1"

23, 1961

Consent order requiring a seller in Los Angeles to cease violating the Wool

Products Labeling Act by falsely laheling woolen fabrics as " 100% Virgin
Wool" and by failng to comply with other labeling requirements.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the 'W 001 Products Labeling Act of 1939 , and by virtue of the
authority vested in it by said Acts , the Federal Trade Commission
having- reason to believe that John Bacall , an individual , hereinaftBr
referred to as respondent , has violated the provisions of said Acts
and the Rules and Hegulations promulgated under said vVool Prod-

ucts Labeling Act , and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest
hereby issues its complaint stating its charges in that respect as

follows:
P ARAORAPH 1. Respondent , John Bacal1 , is an individual whose
offce and principal place of business is at 704 South Spring Street
Los Angeles ,

California.

PAIt. 2. Subsequent to
Labeling Act of 1939 , and

the effective date of the Wool Products
more especial1y since September 1 ,

respondent has introduced into commerce , sold , transported ,

1958
dis-

tribnted , delivered for shipment and offered for sale in commerce , as
commerce "

is defined in the VV ool Products Labeling Act of 1939

wool products as " wool products " are defined therein.
PAR. 3. Certain of said wool products , namely woolen fabrics , were
misbranded by respondent within the intent and meaning of Section
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4 (a) (1) of said Wool Products Labeling Act and the Rules and
Hegulations promulgated thereunder in that they were falsely and
deceptivcly labcled or tagged with respect to the character and
amount or the constituent fibers contained therein.
Among such misbranded wool products weTe woolen fabrics labeled

or ta.gged by respondent as consisting or " 100% Virgin 'Voal"
whereas , in truth and in fact , said woolen rabrics in each instance
contained substantially less than 100% woo1.
PAR. 4. Certain of said wool products were further misbranded by
respondent in that they were not stamped , tagged or labeled as

required under the provisions of Section 4(a) (2) of thc vVool
Products Labeling Act in the manner and form as prescribcd by the
Rules and Regulations promulgated thereunder.
PAH. 5. The respondent in the course and conduct or his business
as aforesaid , was and is in substantial competition in commerce with
firms and individuals likc\vise enga,ged in the sale of said wool
products of the same general nature as those sold by respondent.

PAR. 6. The aforesaid acts and practices of the respondent were
and are , in violation of the
Wool Products Labcling Act of 1939 and
the Rules and Regulations promulgated thereunder , and constituted

and now constitute unfair and deceptive
unfair methods of competition ,

acts and practices and

in commerce , within the intent and

meaning of the Federal Trade Commission Act.
3fT. De !Vitt T. Puckett

Mr. John Bacall

supporting the complaint.
respondent in person.

I:\'lTIAIl D.ECISIOX BY ':V ALTER IC BEKXETT , HEAlUNG Ex. nHxEH

The Commission issned its complaint October
respondent charging him with misbranding VV

7 , 1960 against

001 Products in viola-

tion of the 1V 001 Products Labeling Act of 1939.

Counsel submitted to the undersigned hearing examiner on J auuary
1961 an agreement dated January 17 , 1961 between the respondent

in person and De'Vitt T. Puckett , counsel supporting the complaint
providing for the entry without further notice of a cease and desist
order. Said agreement has been duly approved by the Director , the

Assistant Director and the Associate Director of the Bureau of
Litigation.
The hearing examiner finds that sa,id agreement includes all of
the provisions required by Section 3. 25 (b) of the Rules of the
Commission , that is:
A. An admission by respondent of all jurisdictional facts alleged
in the complaint.
681

237-- 63--

498

FEDERAL TRADE COMMISSION DECISIONS

Order

58 F.

B. Provisions that:

(1) The complaint may be used in construing the terms of the

order;
(2) The order

shall have the same force and effect as if entered

after a full hearing;

(3) The agreement

shall not become a part of the offcial record

of the proceeding unless and until it becomes a part of the decision

of the Commission;
(4) The

entire record on which any cease and desist order may

be based sl",11 consist solely of the complaint and

(5) The order may be altered ,

the agreement;
modified , or set aside in the

manner provided by statute for other orders.
C. Waivers of:
the decision must contain a statement of

(1) The requirement that

fidings of fact and conclusion of law;

(2) Further procedural

steps before the hearing examiner and

the Commission.
In addition the agreement contains the following permissive provisions: A waiver by the respondent of any right to challenge or
contest the validity of the order entered iu accordance with the

agreement , and a statement that the signing of said agreement is for
settlement pnrposes only and does not constitnte an admission by
respondent that he has violated the law as alleged in the complaint.

Having considered said agreement inclnding the proposed order
and being of t.he opinion t.hat they provide an appropriate basis for

settlement and disposition of this proceeding, the hearing examiner
hereby accepts the agreement but orders that it sha11 not become
a part of the offcial record nnless and until it becomes a part of
t.he decision of the

Commission.

The fo11owing jurisdictional fidings are

made and the fo11owing

order issued:

1. Respondent John Baea11

is an individual whose principal place

of business is located at. 704 South Spring Street ,

in the City of

Los Angeles , State of California.
2. The Federal Trade Commission has jurisdiction of the subject

matter of this proceeding and of the respondent.
ORDER
It is oTdeTerl That the respondent John BacaJl ,

respondent' s

an individual , and

representatives , agents and employees , directly or

through any corporate or other device , in connection with the introduction into commerce , or the offering for sale , sale transportation
or distribution in commerce , a.s " commerce " is defined in the Federal

499

PORTIS STYLE INDUSTRIES CO. ET AL.
Complaint

496

Trade Commission Act and thc IV 001 Products Labeling Act of
1939 of wool fabrics or other " wool products , as such products are
defmed in and subject to the IV 001

Products Labeling Act of 1939

do forthwith cease and desist from:
A. Ylisbranding of such products by:

1. Falsely and deceptively stamping, tagging, labeling or other-

wise falscly or deceptively identifying such products as to the
character or amount of the constituent fibers included therein;
2. Failing to affx labels to such products showing each element
of information required to be disclosed by Section 4(a) (2) of the

IV 001 Products Labeling Act of 1939.
DECISION OP 'l' HE COllDIISSION AXD ORDER TO FILE REPORT OP COMPLIANCE

Pursuant to Section 3. 21

of the Commission s Rules of Practice

the initial decision of the hearing examiner shan on the 23rd day of
March , 1961 , become the decision of the Commission; and
accordingly:
It

i8

oTdered That the respondent herein shan within sixty (60)

da.ys a.fter service l1pon him of this order , file with the Commission

a report in writing setting forth in detail the manner and form in

y\"lich he has compljed with the order to cease and desist.

IN THE MATTER OF

PORTIS STYLE INDliSTRn S CO. ET AL.
COKSEXT ORDER ,

ETC. , I:- HRGARD

TO THI ALLEGED VIOLATION OF THE

J:EDEHAL THADE COJDIISSION AND THE

Docket

8111.

FVR

Complaint , Nov.

14,

PRODe-CTS LABELLKG . \CTS

1960-Deci8ion , Mar.

1901

Consent order requiring Cbicago furriers to cease violating tbe Fur Products
Labeling Act by deceptively identifying the animals producing certain furs
on invoices and in advertising, by failng to disclose the
animal on advertising cards , and

pUTticu1ur fur- pTOdllcing

name of the
by failing to

observe other invoicing requirements.

COl\IPLAIXT

Pursuant to t.he provisions of the Federal Trade Commission Act
flld thp Fur IJ rodncts Labeling Act , and by virtue of the aut.hority
vestecl in it by said Acts , the Federal Trade Commission , having
reflS011 to believe that Portis Style Industries Co. , a corporation

and Henry R. Portis , an inclivic1ua.l and as a.n offcer of sa.id corporation , hereinafter referred to as respondents : ha.vc violated the pro-
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visions of said Acts and the Rules and Regulations promulgated
under the Fur Products Labeling Act , and it appc tring to the
Cornmission that a proceeding by it in respect thereoT would be in the
public intercst , hereby issnes its complaint stating its charges in that
respect as follows:

PAHAGHAPH 1.

P01'6s Style Industries Co. is a corporation , organ-

ized , existing and doing business under and by virtue of the la\vs
of the State of l1inois with its offce and principal place of bnsiness

located at 320 IVest Ohio Street , Chicago , Il1inois.
Henry R. Portis is Chairman of the Board of the said corporate
respondent and controls , directs and formulates the acts , practices

and policies of the said corporate respondent. His offce and principal
place of business is the same as that of t.he said corporate respondent.
PAR. 2. Subseqnent to the effective date of the Fur Products

Labeling Act on August 9 , 1952 , respondents have been engaged
in the introduction into connnerce , and in the sale , advertising and
offering for sale in commerce , and in the transportation and dig.
in commerce , of fur as the term " fur :' and " commerce

tribution

aTe defined in the Fur

Products Labeling Act.

PAR. 3. Certain of sRid furs were falsely and deceptively invoiced

by the respondents in that they were not
Section 5 (b) (1) of the

invoi.ced as required by

Fur Products Labeling Act and in the

manner and form prescribed by the Rules and Regulations promulgated thereunder.

PAIL it Certain of said

furs were falsely and deceptively invoiced

in that they were falsely and deceptively

identified with respect to

the name or Dames of the animal or animals that produced the fur

in violation of Section 5 (b) (2)

of the Fnr Products Labeling Act.
PAR. 5. Certain of said furs were falsely and deceptively adver-

tised in violnJ.ion of the Fur Products Labeling Act in that respondent.s caused the dissemination in commerce , as " conmlerce " is defined

in said Act of certa, in advertisements concerning said furs which
were not in accordance with the provisions of Section 5(a) (1) of

the said Act and the Rules and Regulat.ions promulgated thereunder
and which advertisernents '''ere intended to aid , promote or assist

directly or jndirectJy, in the sale or offering for sale of said furs.
PAR. 6. Among and included in the advertisements as aforesaid

but not limited thereto , were advertisements of respondents which

appeared on cn,rds that ,yere distributed in commerce.
By means of said advertisements and others of simi.hLr import and
meaning not specifically referred to herein respondents falsely and
deceptively adve.rtised furs jn

t.hn,t said advertisements:
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A. Fai1ed to disclose the name or names of the animal or animals
tlmt produced the fur as set forth in thc Fur Products Name Guide
in violation of Section 5(a) (1) of the Fur Products Labeling Act.
D. Falsely or deceptively identified the fur with respect to the
name or names of the animal or animals that produced the fur in
violation of Section 5 (a) (5) of the Fur Products Labeling Act.

PAR. 7. The aforesaid

acts and practices of respondents , as herein

al1eged , are in violation of the Fur Products Labeling Act and the
Hules and Regulations promulgated thereunder , and constitute unfair
and c1ccepti;\re acts a,nel pI'(lctices in commerce under the Federal

Trade Commission Act.
!lr. J11ichael P.

Huqhes

Commission.
J11r. Hyland J. Pm,zlin

and

!lr. Charles

of Chicago ,

111. ,

lV.

for the

Cannell

for respondents.

Tl' IAL DECISION BY AnXER E. L1PSCO:im , H:L\RING EXAl\fIXER

The complaint hcrein was issued on November 14 ,

charging

1960

Respondents with violation of the Federal Trade Commission Act
and of the Fur Products Labeling Act and the Rules and Regula-

tions promulgated thereunder , by falsely and deceptively invoicing
and advertising certain of their furs.
Thereafter , on J anuar)' 6 ID61 Respondents , their counsel , and
counsel supporting the complaint herein entered into an Agreement

Containing Consent Order To Cease And Desist ,

which was

approved by the Director , Associate Director and Assistant Director
of the Commission s Bureau of Litigat.ion , a.nd therea.fter , on
January 18 , ID61 , submitted to the Hearing Examiner for consideration.
The agreement identifies Respondent Portis Style Industries Co.
as an Illinois corporation , with its offce and principal place of
business located at 320 \Vest Ohio Street , Chicago , Illinois , and

Respondent Henry R. Portis as

chairman of the Board of said

corporate H.esponc1ent , his ofIee and principal place of business

being the same as that of the corporate Respondent.
H.esponc1ents aeb-nit all the jurisdictional facts alleged in the

complaint , and agree that the record may be taken as if findings

of juris(lictional facts ha.c been duly made in accordance

with such

al1egations.
R.espondent.s )Vaive any further procedure before the Hearing

Examiner and the Commission; the making of fidings of
conclusions of law; and all of the

fact and

rights they may have to chal-

lenge or contest the validity of the order to cease and desist entered
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in accordance with the agreement. An parties agree that the record

on which the initial decision and the decision of the Commission
shan be based shan consist solely of the complaint and the agree-

ment; that the order to cease and desist ,

as contained in the agree-

ment , when it shall have become a part of the decision of the
Commission , shan have the same force and effect as if entered after

a ful1 hearing, and may be altered , modified or set aside in the
manner provided for other orders; that the complaint herein may
be used in construing the terms of said order; and that the

agreement is for settlement purposes only and does not constitute
an admission by the Respondents that they have violated the law
as alleged in the complaint.

After consideration of the allegations of the complaint ,

and the
,
the
Hearing
provisions of the agreement and the proposed order

Examiner is of the opinion that such order constitutes a satisfactory disposition of this proceeding. Accordingly, in consonance with
the terms of the aforesaid agreement , the IIeaTing Examiner accepts
the Agreement Containing Consent Order To Cease And Desist;
finds that the Commission has jurisdiction over the Respondents
and over their acts and practices as alleged in the complaint; and
finds that this proceeding is in the public interest. Therefore
It
i8
ordered That Portis Style Industries Co. , a corporatiou

and its offcers , and Henry R. Portis , individually and as an offecr
of said corporation , and respondents ' representatives , agents and
employees , direct1y or through any corporate or other device in
connection with the introduction into

commerce or the sale , adver-

tising, or offering for sale , in commerce , or the transportation or

distribution in commerce of any fur

, as "fur "

and " commerce " are

defined in the Fur Products Labeling Act , do forthwith cease

and desist from:
1. Falsely or deceptively invoicing fur by:

A. Failing to furnish invoices to purchasers of fur showing all
the information required to be disclosed by each of the subsections
of

5(b) (1) of the Fur Products Labeling

B. Falsely or deeeptiveJy

Act;
identifying fur with respect to the

name or names of the animal or animals that produced the fur;
2. Falsely or deceptively advertising fur through the use of any
advertisement , representation , public announcement or notice which
is intended to aid , promote or assist , directly or indirectly, in the
sale , or offering for sale of furs and which:

A. Fails to disclose the name or names of the animal or animaJs
producing the fur as set forth in the Fur

Products

and as prescribed under the Rules and Regulations;

ame Guide
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B. Falsely or deceptively identifies any such fur as to the name
or names of the animal or animals that produced the fur.

DEClsro:: OF THE COIlDfISSION AXD ORDER TO FILE REPORT OF CO).:IPLIANCE

Pursuant to Sectiou 3. 21

of the Commission s Rules of Practice

the initial decision of the hearing examiner shall , on the 25th day
of :March 1961 , become the decision of the Commission; and

accordingly:
It

i8

o1'lered

That the above- named

respondents shaH ,

within

sixty (60) days after service upon them of this order , fie with the
Commission a. report in writing, setting forth in detail the manner
and form in which they have complied with the order to cease

and desist.
IN Tm; MATTER OF

CHELSEA LEATHER GOODS CO. , INC. , ET AL.
CONSENT ORDER ETC. , r '" m:GARD TO THE ALLEGED VIOLATION OF
THE FBDEHAL TRADE COftfInSSIO ACT
Docket 8196.

Complaint, Nov.

Con,C:f:nt order requiring

B9,

1960-Decision , Mar.

25, 1961

New York City manufacturers of bilfolds and wallets

to cease such misleading practices as stamping products largely made of
non- leather materials with the words " Top grain genuine leather
Top
grain genuine cowhide

, and " Cmvhide split leather

leather products with the words " go Grain

, and marking non
; and requiring them to

disclose clearly when tbeir products having the texture , feel , and appearance
of leather are made of nOll- leather

materials.

C03-fPLAIXT

Pursuant to the provisions of the Federal Trade Commission Act

and by virtue of the authority vested in it by said Act , the Federal
Trade Commission having reason to believe

that Chelsea Leather

Goods Co. , Inc. , a corporation , and . Joseph Weiss ,

individually and
a.s an offeer of said corporation , hereinafter referred to as respond
ents , ha.ve violated the provisions of said Act , and it appearing to
the Commission that a proceeding by it in respect thereof would be
in the public interest , hereby issues its complaint , stating its charges
in that respect as fol1ows:

P ARAGHAPH 1. Respondent Chelsea Leather Goods Co. , Inc. , is a
corporation organized , existing and doing business under and by

virtue or the laws of the State of Kew York ,

with its principal office

, "
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and place of business located at 109- 11

58 F. T.

Spring Street , in the City of

New York , State of New York.
R.esponclent Joseph "\Veiss is an individual

and is an offcer of the

corporate respondent. He formulates , directs and controls the acts
and practices of the corporate respondent , including the acts and
of
the corporate respondent.

practices hereinafter set forth. His address is the same as that
PAR. 2. R, csponclents

flre now ,

and for some time

la.st past have

been engaged in the mallllfn.cturing, advertising, offering for sale

sale and distribution of bil1folds and wal1ets to distributors and
jobbers and to retailers for resale to the public.
,\H. 3. In the course and conduct of their business , respondents
now cause , and for some time last past have caused , their said products , when soJd , to be shipped from their place of business in the
State of New Yark to purchasers thereof locf1tecl in various other
states of the united States and iu the District of Columbia , and
mainta.in , and at all times mentioned herein have maintained , a substantial course of trade in said products in commerce , as " commerce
is defined in the Federal Trade Commission Act.

PAR. 4. In the course a,nd conduct. of their business as aforesaid
and for the purpose of inducing the sale of said product.s , respondents have engaged in certain acts and practices as follows:
1. Certain of the said products are stamped with words such as
Cov,
Top grain genuine leather Top grain genuine cowhide
hide sp1it leather

, and other similar terms and expressions.

sajcl products are made of non- leather materials
which simuJate leather and aTe stamped with the \"ords " Pig Grain
3. Certain of sflid products are manufactured of non- leather
2. Certain of

lilaterials having the texture , feel and appearance of leather.
PAR. 5. Through the use of the aforesaid statements and representations and materials in the manner aforesaid , respondents have
represented , directJy or indirect1y:
1. That the said products marked with the expressions " Top

Top grain genuine cowhide
grain genuine leather
Cowhide
, and other similar terms a, nd expressions are made

split leather

entirely of leather , with the exeeptiou of the necessary fittings and

trimmings.
2. That the products made of non- leather materials \"h1ch simulflte Ip lther ;llld stam )ecl with the expression " pjg Grain " are made
of leather.

3. That the products made of non- lcather materials which have
the texture , feel and appearance of leather are made of leather.

,"
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PAR. 6. Said statements and representations are false , misleading

and deceptive. In truth and in fact:
1. The said products bearing the markings " Top grain genuine

Cowhide split leather , and
leather Top grain genuine cowhide
other similar terms and expressions are not made entirely of leather
with the exception of the necessary fittings and trimmings. Substan-

tial portions of said products , such as the backing and stays , and
other significant portions thereof , are made of non- leather products.

2. Said products made of non- leather materials which simulate

leather and marked with the expression " Pig Grain " are not made
of leather. Said products are made of a non- leather materials.
3. Sa,id products made of non- leather materials which simulate in
texture , feel and appearance leather materials , mislead and deceive

the purchasing public. The degree of simulation is such

that the

general public is unable by a reasonably prudent examination of the
product to detennine t.hat said product of a non- leather material.

PAR. 7. By the aforesaid acts and practices , respondents place in
the hands of retailers and dealers the means and instrumentalities
by which they may mislead the public as to the quality and composition of said products.

PAR. 8. There is a preference on the part of a substantial portion
of the purchasing public for bil1folds and wallets made of leather.
PAR. 9.

In

the course and conduct of their business , at an times

mentioned herein , respondents have been in subst.antial competit.ion
in commerce , with corporations , firms and individuals in the sale

of bil1folds and '\yal1ets of t.he same general kind and nature as those
sold by respondents.

PAR. 10. The use by respondents of the aforesaid false , misleading and deceptive statements ,

represent-ations and practices , has hncl

and now has , the capacity and tendency to mislead members of the
purchasing public into the errone011S and mistaken belief that said
statements a, nd representations "ere and are true , and into the purchase of substantial quantities of respondents ' products by reason
of such erroneous and mistaken belief. As a consequence thereof

commerce has been and is being unfairJy
diverted to respondents from their competitors and substantial injury
has thereby been , and is being, done to competition in commerce.
PAR. 11. The aforesaid acts and practices of the respondents , as
substantial trade in said

herein alleged

, "ere and are all t.o the prejudice and injury of the

public and of respondents '

constitute ,

competitors ,

and constituted ,

and now

unfair and deceptive nets and practices and unfa.ir meth-

ods of competition in commerce

, "ithin the jntcnt and meaning of

the Federal Trade Commission Act.
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the Commission.

RespondcDls pi' O IXITIAL DECISIOl\T EY

EDWARD CREEL. I-IEARIXG EX. nIINEH

The Federal Trade Commission

issned its complaint against the

above- named respondents on Kovember 29 , 18GO , charging them. 'i,ith
misrepresenting the materials contained in leather and simulated

leather products in yjoIntion of the Federal Trade Commission Act.
On Februnry 1 , 1D61 , there was submitted to the undersigned
hearing examiner an agreement between respondents and counsel

supporting the complaint providing for the entry of a consent order.
(;nder the terms of the agreement , the respondents admit the
jurisdictional facts alleged in

among other t.hings ,

t.he complaint. The parties agree

that the cease a. nd

desist order thm' e

set forth

may be entered without further notice and haTe the same force
and efIect as if entered after a. full hearing, and the document
includes a. waiver by the respondents of all rights to challcl1ge or
contest the validity of the order issuing in accordance therewith.

The f1 greernent

further recites that it is for settlement. purposes only
and docs not constitute an admission by the respondents that they

Jmye vi01ated the law as alleged in the compbint.

The hearing examiner fmds that the content of the agreement meets
nJl of (-he requirements of f3. 25 (b) of the Rules of the Commission.

The hearing examiner having considered the agreement and proand being of the opinion that t.hey provide an appropriate basis for settlement and disposition of this proceeding, hereby
posed order ,

accepts the agreement ,

and it is ordered that said agreement shall

not heeoInc a part of the offcial record unless and until it

becomes a

Commission. The following jurisdictional
findings are made and the following order issued:
ew York
1. Hesponc1ent Chelsea Leather Goods Co. , Inc. , is a
part of the decision of the

corporation with its offce and principal place of business located

11 Spring Street , New York , Kew York.
is an individual and is an offcer of the
'Veiss
corporate respondent. He formulates , directs and c.ontrols the acts
nnd practices of the corporate respondent and has the same adclress.
2. The Federal Trade Commission has jurisdiction of the subject
matter of this proeeeding and of the respondents , and t.he proceediug
is in the public interest.
at 109-

R.espondent Joseph

1 On Feb. 21 , 1961 the bearing examiner amended the Initial decision by adding tbis
paragraph to Finding 1.
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OUDER

I t is onlered

Chelsea Leather Goods Co. , Inc.
and Joseph \Veiss , individually and

That respondents ,

a corporation , and its offcers ,

as an offcer of said corporntion , fUld respondents : representatives

agents and employees ,

direct1

or through any corporate or other

device , in connection with the offering for sale , sale or distribution
of bil1folds or 'waJ1ets , or any other articles of mercluU1c1ise , in commerce , as " commerce " is l1efinec1 in the Federal Trade Commission

Act , do forthwith cease and desist from:

Top grain genuine leather
Top
Cmyhide split leather " or any other words

1. (R) -Using the expressions

grain genuine cowhide

or terms of similar import or meaning to describe

any of said

products not made whony of the kind of leather so stated , without
conspicuously identifying the parts thereof simulating leather or

made of leather other than the kind so represented and disclosing
that such parts arc made of other materiaJs or other kinds of leather.
(h) 1) slng the expression " Pig Grain " or any other words , terms
or expressions which , dircetly or

indirectly, represent that the

product is leather to describe a product ma, de

of non- leather material.

(c) Oflel'ing for sale or selling said products made of non- leather
material ''hich simulates leather unless said products have attached
thereto or affxed thereon in such ml1nner that it cannot readily be

removed , and of such nature as to remain on the product until it
reaches I"he ultimate purchaser , a mark , tag- or label , which clearly

is not made of leather.
2. Furnishing or otherwise placing in the hands of retailers or
dealers in sa,id products the means and instrumentalities by and
through which they may mislead or deceive the public in the manner
and conspicuously discloses that the product

or as to the things hereinabove inhibited.
DECISION OF THE CO:.Il\IISSIO:. AXD ORDER TO FILE In".PORT OF COl\Il'LIANCB

Pursuant to Section 3. 21

of the Commission s Rules of Practice

the initial decision of the hearing examiner shall , on the 25th day
of :JIarch 1961 ,

become the decision of the Commission; and , accord-

ingly:
It
i8
ordered That respondents herein shall , within sixty (60)
days after service upon them of this order , file with the Commission

a report in writing setting forth in detail the manner and form in
which they have complied with the order to cease and desist.

,,
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A:VIERICAN ycn COAT CO. , IKC. , ET AL.
CONSENT oBJJJm , ETC. , IN REGAHD TO THE ALLEGED \'IOLATION OF THJ
FEDERAL TRADE COl\nnSSIO AND 'f-IE FUR PRODUCTS LABELIXG ACTS
Docket.

7991.

Compla- int , June

1.

J960- DecIsion

lIar. 30 ,

196.1

to cease violating the Fur
Products Labeling Act by failing to set forth tbe term " Dyed Mouton

Consent order requiring Xew York City fl1ITiel'

pl'oC'cssed Lamb" as required on lnhcls and invokes. by failng to disclose

on invoices when fur prolInel!' were composed of g-ils. and by fniling to
comply with labeling awl invoicing requirements in other rCSr)ects.
COMPLAINT

Pursuant to the provisions of the Federa.1 Trade Commission Act
and the Fur Products Labe1ing Act , and by virtue or the authority
vested in it by said Acts , the Federal Trade Commission , having

reason to believe that American Fur Coat Co. , Inc. , a corpora60n
Benjamin Dretel and JInrtha Dretel , individually a"nd as offcers
or said corporation , and Bert Arak , individually and as manager in
charge of business operations , hereinafter rererred to as respond-

ents , have violated the provisions of said Acts and the Rules and
Regulations promulgated under the Fur Products Labeling Act
and it appea.ring to the Commission that a proceeding by it in

respect thereof would be in the public interest , hereby issues its
complaint stating its cha.rges in that respect as rollows:
PAILi.GRAPH 1. --'\erican Fur Coat Co. , Inc. , is a corporation
organized , existing and doing business under and by virtue of the

laws of the State of New York with its offce

and principal place

of busiuess located at 245 ' West 27th Street , New York , Kew York.
Benjamin Dretel and Martha Dretel are president and secretarytreasurer , respectively, or the said corporate respondent. Bert Arak
is manager in charge or business operations. These individuals
control , formulate and direct the acts , practices and policies of the

said corporate respondent. Their offce and principal

pJaee of

business is the same as that or the said corporate respondent.
PAIL 2. Subsequent to thc effective date of the Fur Products
Labeling Act on August 9 , 1952 , respondents have been and are now

engaged in the introduction into

commerce , and in the manu-

racture ror introduction into commerce , and in the sale , advertising,
and offering ror sale , in commerce , and in the transportation and
distribution , in commerce , or rur products , and have manufactured
for sale , sold , advertised , offered for sale , transported and distributed

.'
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fur products which have been made in whole or in part of fur

which had been shipped and received in commerce as the terms
fur " and "fur product" ' are defined in the Fur
commerce
Products Labeling Act.
PAR. 3. Certain of said fur products were misbranded in violation

of the Fur Products Labeling Act in that they were not labeled in
accordance with the Hules and Regulations promulgated thereunder
in the following respects:

(a) The term " Dyed :\1:outon processed Lamb" was not set forth
in the manner required where an election was made to use that term
instead of " Dyed Lam b" in violation of Eule ;) of the said Rules and
Regulations.
(b) Information required under Section 4(2) of the Fur Products

Labeling Act and the l ules and Regulations promulgated thereunder '"Vas mingled with non- required information , in violation of
ule 2D (a) of said Rules

and Regulations.

(c) Information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated

under was set forth in handwriting 011

labels

there-

, in violation of Rule

2H(b) of said Rules and Regulations.

(cl) Required item nmnhers were not set forth on labels in violation of Rule 40 of said Rules and Regulations.

PAR. 4. Certain of said fur products were falsely and deceptively
invoiced by respondents in that they were not invoiced as required

by Section 5(b) (1) of the Fur Products Labeling Act , and in the
manner and form prescribed by the Rules and Regulations pro-

mulgated thereunder.
PAI'- 5. Certain of said fur products were falsely and deceptively

invoiced in violation of the Fur Products Labeling Act in that they

were not inyoieed ill accordance ,,- ith

the Hules and Hegulations
promulgated thereunder in the following respects:
(a) The tcnn " Dyed :\Iollton processed Lamb" was not set forth in

the m,-m

1el" required "h('1'' an election was made to use that term
L:- nlJb' in violation 01 n1l1e D of the said R. ules and

instead of " Dyed

He-gl1lations.

(1J) Failed to cli::c1ose thnt fur product- s are composed in ,\"hole
gins \,hen such is the fact , in violation of

01' sl1bstantia11:r of

Rule 20 of said Rules and Regubtions.
(c) Rc, quired item IHlmbers were not
violntion of

set. forth on invoices ,

in

R.nl'2 40 of said Rules ftncl R.egulations.

\1:. I)
The aTorcsn icl acts
md practices of respondents , as herein
alleged ) alT in v,;ohtion of the Fur Products Labeling Act and the

R.ules fe. net

Regulations promulgated thereunder and constitute unfair
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Dccisioll

and deceptive acts and pra, ctices
Trade Commission Act.
De Witt T. Puckett ,

Esq.

commerce unde.r the Federal

supporting the complaint.

George Herbert Goodrich , E8q.

Goodrich of ' Washington ,

in

of

G'lggenhei1ne1' , UntcrmyeT &

D. C. , for respondents.

INITIAL DECISIOX BY LEON R. Gnoss , I-IEARING EXAl\IlNEH

On June 24 ,

1960

, the J, ecleral Trade Commission issued a com-

in ,,,hich they were
Commission
Act , and the
charged with violating the Federal Trade

plaint aga.inst the above- named

responclellts ,

Fur Products Labeling Act and the Rules and Regu1ations promulgated thereunder by, among other th1ngs , misbranding by failing
to label

, aflixing labels which fail to comply with minimum size

requirements , mingling required with non- required information , failing to set out completely on one side of a label information required

by the law and rules and regulations

promulgated thereunder

setting forth required information in smaller type than is permitted
by law , and falsely ,md deceptively invoicing fur products soJd by
respondents in interstate commerce. "- true and correct copy of
the complaint ",vas served upon the respoDdcmts and each and all of
them , as required by law. Thereafter respondents appeared by counsel and agreed to dispose of this proceeding without a forma,1 hearing

pursuant to the terms of an agreement dated JanlUuy 16 , lOG1 , containing consent order to cease and desist. The agreement was submitted to the undersigned hearing examiner on January 27 , 1961 , in
accorda, nce with S3. 25 of the Commission s Rules of Practice for
Adjudicative Proc2cdings. The agreement purports to

dispose of

this proceeding as to the respondents and each and all of t.hem a,
contains the form of a consent cease- and- desist order which the
parties have represented is dispositive or the issues involved in
this proceeding. The agreement has been signed by the corporate
individual respondents
respondent by its president , by

the

individually and as offcers and/or business manager of said
corporation , by the attorney for the respondents , by counsel supporting the complaint , and has been approved by the Assistant Director
Associate Director and Acting Director of the Bureau of Lit.igation
of the Federal Trade Commission. In said agreement respondents

admit a11 of the jurisdictional facts a11eged

in the eompJaint and

agree that the record may be taken as if findings of jurisdictiona.l
facts had been made in accordance with such allegations. In the
agreement the respondents wa 1Y8:

(n) fin)' further

beforc the hearing examiner and the Commis

pl'oC'cc1nn.l steps

ion; (b) the making

AMERICA.
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of findings of fact or conclusions of law; and (c) a11
ents may have to cha11enge or

rights respond-

contest the validity of the order to

cease and desist entered in accordance with the agreement.
The part.ies further agree , in said agreement , that the record on
which the initial decision and the decision of the Commission sha11 be
based sha11 consist solely of the complaint and the agreement; that
the agreement shall not become a part or the offcial record unless and

until it becomes a part of the decision of the Federal Trade Commission; that the order to cease and desist entered in this pro
ceeding by the Commission may be entered without further notice to
the respondents , and when so entered such order will have the same

force and effect as if entered after a fu11 hearing. Said order may
be altered , modified or set aside in the manner provided for other

orders. The complaint may be used in construing the terms OT

the

order.
The parties have covenanted that the said agreement is Tor settle-

ment purposes only and does not constitute an admission

by the
respondents that they havc violated the law as a11eged in the

complaint.

This proceeding having now come on :for final consideration on
the complaint and the aforesaid agreement aT
T anuary 16 , 1961
containing consent order , and it appearing that the order which is

approved in and by said agreement disposes or all the issues presenteel
of the parties involved , said agreement is
hereby accepted and approved as compJying with
21 and 3. 25 of

by the complaint as to a11

the Commission s Rules or PnLCtice for Adjudicative Proceedings.
The undersigned hearing examiner , ha:ving considered the agree-

ment and proposed order and being of the opinion that the acceptance thereof wiJj be in thc public interest , makes the fo11owing findings and issues the follmving order:
FIXDINGS

1. The Federal Trade Commission has jurisdiction over the parties
and the subject matter of this proceeding, anel

this proceeding is in

the public interest;
2. Respondent American Fur Coat Co. ,

Inc. , is a corporation

existing a, nd doing business under and by virtue of the laws of the
State of New York , with its offce and principal pJace of business
located at 245 West 27th Street , in the City of New York , State of

New York;

3. Inelividual respondents Benjamin Dretcl and 2\1artha Dretel
are offcers of the corporate respondent and Bert Arak is manager
in charge of business operations. These individuals control ,

formu

, ,
,"
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late and direct the acts ,

practices and policies of the said corporate

respondent , and their offce and principal place of business is the
same as that of the said corporate respondent.

commerce as " commerce " is defined
in the pertinent statutes which are invoked by the complaint filed
herein. Now , therefore
4. RespoJ?dents are engaged in

It i8 ordered That American Fnr Coat Co. , Inc. , a corporation

and its offcers , and Benjamin Dretel and Martha Dretel , individual1y
and as offcers of said corporation , and Bert Arak , individually and

as manager in charge of business operations , and respondents ' representatives , agents and employees , directly or through any corporate
or other device , in connection with the introduction , manufacture for
introduction , or the saIe , advertising or offering for sale in commerce

or the transportation or distribution in commerce of fur products
or in connection with the sale , manufacture for sale , advertising,
offering :for sale ,

transportation or distribution of fur products
which have been made in whole or in part of fur which has been
fur " and "fur
shipped and received in commerce , as " commerce

prodnct" are defined in the Fur Products Labeling Act , do forthwith cease and desist from:
1. Misbranding fur products by:

A. Failing to set forth the term " Dyed Mouton processed Lamb"
where an election is made to use that term instead of Dyed Lamb;
B. Setting forth on labels affxed to fur products:
1. Information required under Section 4(2) of the Fur Products

Labeling Act and the Rules and Regulations promulgllted thereunder mingled with non- required information;
2. Information required under Section 4(2) of the Fur Product.s
Labeling Act and the Rules and Regnlations promulgllted t here-

under in handwriting.

C. FaiJing to set forth on labels the item number or mark assigned
to a fur product.
2. Falsely or deceptively invoicing fur products by:

A. Failing to furnish to purchasers of fur products

invoices

showing all the information required to be disc.osed by each of the
5(b) (1) of the Fur Products Labeling Act;
subsections of
B. Failing to set forth the term " Dyed Mouton processed Lamb"
\vhere an election is made to use that term instead of Dyed Lamb;
C. Failing to disclose that fur products arc composed in whole or
in substantial

throats , heads ,

)art of prL\Vs , tails , bellies. sides

scrap pieces , or waste furs

flanks.

i1ls. ears

, when such is the fact:

D. FaiJing to set forth on invoices the item number or mar
assigned to a fur product.
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DECISION OJ. THE CO::MISSION AKD ORDER TO FILE REPORT OF COMPLIANCE

The Commission having considered the hearing examiner s initial
decision , filed February 14 , 1961 , accepting an agreement containing
a consent order theretofore executed by the respondents and counsel
in support of the complaint; and

It appearing that the hearing examiner

s statement in the first

8entence of the initial decision purporting to set forth the alleged

violations of law involved in this proceeding includes certain allegations not contained in the complaint; and
The Commission being of the opinion that this erroneous summation of the allegations of the complaint should be corrected:
It is ordered That the initial decision be , and it hereby is , amended
by substituting for the first sentence thereof the following:
The Federal Trade Commission issued its complaint against
1960 , charging ther11 with having violated
the Fur Products Labeling Act and the rules and regulations promulgated thereunder by misbranding and falsely and deceptively

respondents on June 24 ,

invoicing certain fur products.

It is further O1ylered

shall , on the
Commission.

That the initial decision , as so amended

30th day of :\iarch 1961 ,

It is further oTdered

become the decision of the

That the respondents shall , within sixty (60)

days after service upon them of this order , file with the Commission a report ,

in -writing,

setting forth in detail the manner and

form in which they have complied with thc order containcd in the
aforesaid initial decision ,

as amended.

Ix THE 1vA TIER OF

FABER BROTHERS , INC.
CONSENT ORDER , ETC. , IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (a)
OF TIrE CLAYTON ACT

Complaint , July

Docket 8062.

1960-lJecIs-ion , Mar. 30 , 1961

Consent order requiring Chicago distributors of sporting goods in the fi-ve- State
area of Illinois, "\Visconsin , Indiana , :\lichigan ,

sales in excess of $2

000 000 ,

and Iowa , with annual

to cease discriminating in price in violation

of Sec. 2 (a) of the Clayton Act by such

practices as sellng to

customers classified as " Favorite Sports Stores " on the
109 while clwrging their competitors cost plus 33%.

GSl-

iT- GC1-

::J

its

basis of cost pIns
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COMPLAINT

The Federal Trade Commission , having reason to believe that the
party respondent named in t.he capt.ion hereof , and hereinafter more
particularly designated and described ,

has violated and is now vio-

lating the provisions of Section 2 (a) of the Clayton Act , as amended
by the Hobin son- Patman Act (D. C. Tit1e 15 , Sec. 13), hereby issues
its compla.int , stating its charges \"ith respect thereto as follows:
PARAGHAl'II 1. Respondent Faber Brothers , Inc. is a corporation
organized , existing and doing business under and by virtue of the
laws of the State of Il1inois , with its offce and principal place of
business located at :,50 vVest Ontario Street , Chicago , I11nois.
PAn. 2. R.csponde.nt is now and has been engaged in the business
of selling and distributing sporting goods. Respondent sells its prod-

ucts of like grade and quality to a large number of retailers , including sporting goods stores , hardware stores , hobby shops lLud department stores , in a five state a.reH, of Illinois , 1Visconsin , Indiana
1\Jichig8.n and IO\va , for use , consumption or resale therein. H.esponcl-

eurs sales

of its products are substantial , exceeding S2 000 000

mlllal1y.

sells and causes its products to be tra.nsported from its principal place of business in t.he State of Illinois
to customers located in other St.ates of the United States. There
has been at all tiTnes mentioned herein a continuous course of trade
PAR. ;-1. Respondent.

in said products in COll1merce ,

as " commerce "

is defied in the Clayton

Act , as amended.
PAR. cb, In the course

tncl conduct of its business in commerce

respondent is in substantial competition with other corporations

pannerships , individuals and firms engaged in the sale and distribution of sporting goods.
Iany of responclent: s purchasers

are likewise in competition with

each other in the resale of respondenes products within the same
trading areas.
\R. 5. In the course and conduct of its business , and particularly
since 19;')8 , respondent is now and has been discriminating in price
between differeut purchasers of its products by sel1ing said products
to SOlne purchasers at substantially higher prices than the prices

charged competing purchasers for such products of bke grade and

quality.
PAn. 6. For example , respondent classifies certain of its custmners

. R.espondent sells goods of like grade and
quality to customers not so designated and who compete with the
Favorite Sports Stores

Favorite Sports Stores

:' in the resale of

Respondent sel1s to customers designated

respondenes products.

" Favorite Sports Stores

FABEH BROTHERS ,
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on the basis of cost plus 10%. Customers

not

desibTllated "Favorite
which is approxi-

Sports Stores " pay the usual price of respondent ,
mately cost plus 33%.

PAH. 7. The

effect of such discriminations in price made by

respondent , as hereinbefore set forth , may be substantially to lessen
competition or tend to create a Inonopoly in the lines of
in

commerce

hich respondent and its purchasers arc respectively engaged

or to injure ,

destroy or prevent competition with respondent and

with purchasers of respondent who receive the lower prices.
\R. 8. The discriminations in price , as hereinbefore aJleged , are
in violation of the provisions of Section 2

(it)

of the Clayton Act

as amended by the Robinson- Patman Act.
3iT. John Pe1' echinsky

Mr. Sidney J1. Libit

supporting the complaint.
of Chicago , Ill. , for respondent.

IKITIAL DECISION BY J OlG, LmvIs : HEARING EXAJIINER

The Federal Trade Commission issued its complaint against the
above-named respondent on July 29 , 1960 , charging it with having
violated Section 2 (a) of the Clayton Act , as amended. After being
served \vith said compJaint , respondent entered into an agreement

dated January 19 , 1961 , containing a consent order to cease and
desist pnrporting to dispose of all of this proce, ecling

as to an

parties. Said agreement , which has been signed by respondent , by
counsel for said respondent and by connsel supporting the com-

plaint , and approvcd by the Dircetor and Associate Director of the
Commission s Bureau of Litigation , has been submitted to the abovenamed hearing examiner for his consideration , in accordance with
Section 3. 25 of the Commission s Hules of Practice for Adjudicative
Proceedings.
Respondent , pursuant to the aforesaid agreement , has admitted a11

the jurisdictional allegations of the complaint and agreed that the
record may be taken as if findings of jurisdictional facts had been
duly made in accordance with such

allegations. Said agreement

further provides that respondent waives any further procedural

steps before the hearing examiner and the Commission , the making
of findings of fact or conclusions of law and all the

right.s it may

have to challenge or contest the validity of the order to cease and

desist entered in accordance with such agreement. It has been afJreccl
C"
in accordance with said

that the order to cease and desist iss ;ed

QTeemcnt shall have the same force a.nd effect as

full heaTing and that the complaint may be

if entered after a

used in construing
the terms of said order. It has also been agreed that the record
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herein shall consist solely of the complaint and said agreement , and
that said agreement is for settlement purposes only and does not
constitute an admission by respondent that it has violated the

law

as alleged in the complaint.

This proceeding having now come

on for fial consideration on

the complaint and the aforesaid agreement containing consent order

and it appearing that the order provided for in said agreement
covers a11 of thc a11egations of the complaint and provides for an
appropriate disposition of this proceeding as to a11 parties , said

agreement is hereby accepted and is ordered filed upon this decision

becoming the decision of the Commission pursuant to Sections 3.
and 3. 25 of the Commission

Proceedings ,

s Rules of Practice for Adjudicative

and the hearing examiner , accordingly, makes the

following jurisdictional fidings and order:
1. Hcspondent .Faber Brothers , Inc. , is a corporation existing and
doing business under and by virtue of the laws of the State of

I11inois , with its offce and principal place of business located at
in the City of Chicago , State of I1inois.
2. The Federal Trade Commission has jurisdiction of the subject

350 West Ontario Street ,

matter of this proceeding a,nd of the respondent hereinabove named.
The comp1aint states a cause of action against said respondent under
the provisions of the Clayton Act.
ORDER
It

is

O''de1'ed

That respondent Faber Brothers , Inc. , a corporation
employees , agents and representatives , directly or

and its offcers ,

through any corporate or other device , in or in connection with the
offering for sale , sale or distribution of any of its products in commerce , as " commerce " is defined in the Clayton Act , as amended , do

forthwith cease and desist from discriminating,

directly or

indirect1y, in the price of such products of like grade and quality:

1. By selling such products to any purchaser at net prices higher
than the net prices charged any other purchaser competing in the

resale or distribution of such products;
2. By selling such products to any purchaser at a price which is

lower than the price charged any other purc1ulser at the same Jevel
of trade , where such lower price undercuts the price at which the
purchaser charged the lo-wer price may purchase such products of
like grade and qUfl1ity from another seller.
3. By gra, nting or allowing any secTet rebate , discount , allowance

or other consideration to any purchaser while not
allowing an equivalent
sideration to any other purchaser ",-ho

granting or

rebate , discount , allmyance or other concompetes in the rosale or

SMITH- FISHER CORPORATION ET AL.
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distribution of sueh products with the purchaser who is granted or
al)mved the secret rebate , discount , allowance or other consideration.
DECISION OF THE CO::BIISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 3. 21

of the Commission s Rules of Practice

the initial decision of the hearing examiner shall , on the 30th day
of :March 1961 ,

become the decision of the Commission; and , accord-

ingly:
It is onlo.
That the respondent herein shall within sixty (60)
clays afte-r service upon it of this order , file with the Commission a

report in writing setting forth in detail the manner and form in
which it has complied with the order to cease and clesist.
IN THE MATTER OF

SMITH- FISHER CORPORATION ET AL.
cox SENT ORDER , ETC. , IX REGARD TO THE ALLEGED YIOhATIOX OF TTFEDERAL TRADE CO:\DlISSIOX ACT
Docket 8169.

CumplMnt , Nov.

19GO- Dectsion , Mar. SO , 19C1

Consent order requiring Owosso , Mich. , manufacturers of electric fence

chargers designed to prevent farm animals from straying,

to cease

newspapers
and otherwisc, that their " Super- Atom Fence Charger " would confine farm
representing falsely in adycrtiscments in trade journals and

animals under all conditions without: the use of insulators; would charge
50 miles of fence without immlators; was 20 times more short resistant
than all other charg-ers and \vonld not: be shorted by

rain , or ice; adjusted automatically
gnaranteed for two years.

On July 25, 1961 (59 F .

to

green grass or brush

climatic conditions; and was

T. C. - ), this matter was disposed of by sevarate

consent order as to the remaining individual.
COMPLAINT

Pursuant to the provisioll& of the Federal Trade Commission Act

and by virtue of the authority vested in it by said Act , the Federal
Trade Commission ,

having reason to believe the Smith- Fisher Corporation , a. corporation , and Jack D. Smith and Frank Fisher , individ-

ually and as offcers of said corporation ,

hereinafter referred to as

respondents , have violated the provisions of said Act , and it appearing to the Commission that a proceeding by it in respect thereof

would be in the pubJic interest , hereby issues its complaint , stating
its charges in that respect as foJJows:

PARAGRAPH 1. Respondent Smith- Fisher
ration organized ,

Corporation is a corpo-

existing and doing business under and by virtue of

