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INn rHE MATTER OF

NORTH AMERICAN FOREIGN TRADING CORPORATION
ET AlL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket 7872. Complaint, Apr. 19, 1960—Decision, Sept. 21, 1960

Consent order requiring New York City distributors to cease selling watch
bands imported from Japan, Hong Kong, and West Germany without ade-
quate disclosure of their foreign origin—the alleged unfair practices cob-
sisting of packaging the bands between two pieces of cardboard with a
clear cellophane window, which made it impossible to see the stamping
of the foreign country on the inside of a link without opening and dam-
aging the package.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that North American
Foreign Trading Corporation, a corporation, and Morris Lowinger,
individually and as an officer of said corporation, hereinafter re-
ferred to as respondents, have violated the provisions of said Act,
and 1t appearing to the Commission that a proceeding by it in re-
spect thereof would be in the public interest, hereby issues its com-
plaint, stating its charges in that respect as follows:

Paragraru 1. Respondent North American Foreign Trading
Corporation is a corporation organized, existing and doing business
under and by virtue of the laws of the State of New York with its
principal office and place of business located at 220 5th Avenue, in
the city of New York, State of New York.

Respondent Morris Lowinger is an officer of the corporate respond-
ent. He formulates, directs and controls the acts and practices of
the corporate respondent, including the acts and practices herein-
after set forth. His business address is the same as that of the
corporate respondent.

Par. 2. Respondents are now and for some time last past have
been engaged in the offering for sale, sale and distribution of watch
bands to distributors and jobbers.

Paxr. 3. In the course and conduct of their business, respondents
now cause, and for some time last past have caused, their said prod-
ucts, when sold, to be shipped from their place of business in the
State of New York to purchasers thereof located in various other
States of the United States and in the District of Columbia, and
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maintain and at all times mentioned herein have maintained a sub-
stantial course of trade in said products in commerce, as “commerce”
is defined in the Federal Trade Commission Act.

Par. 4. Respondents’ watch bands are imported from Japan,
Hong Kong and West Germany. Some of said bands are sold in
bulk. The country of origin is stamped on a link on the inside of
the band. In the case of some bands, this stamping is so small and
indistinct that it does not constitute adequate notice to the public
as to the country of origin. After receipt by respondents of said
imported bands, some are packaged between two pieces of card
board, the bands being exposed through a window covered by clear
cellophane. A number of the individual cards are mounted on coun-
ter display cards.

The manner in which the bands are packaged makes it impos-
sible for a prospective purchaser to see the stamping on the inside
of the band except by opening and damaging the package. The
country of origin of the bands is not shown on the individual cards
or on the counter display cards.

Par. 5. In the absence of an adequate disclosure that a product,
including watch bands, is of foreign origin, the public understands
and believes that it is of domestic origin and there are among the
members of the purchasing public a substantial number who have a
preference for domestic products over products of foreign origin,
including watch bands originating in Hong Kong, Japan and West
Germany. Many domestic watch bands sell for higher prices than
imported bands, including those imported from Hong Kong, Japan
and West Germany and members of the purchasing public are will-
ing to pay these higher prices for domestic bands.

Par. 6. In the conduct of their business, and at all times men-
tioned herein, respondents have been in substantial competition, in
commerce, with corporations, firms and individuals in the sale of
watch bands of the same general kind and nature as that sold by
respondents.

Par. 7. The failure of respondents to adequately disclose the
foreign origin of their watch bands has the tendency and capacity
to lead the purchasing public into the erroneous and mistaken be-
lief that such bands are of domestic origin and into the purchase of
substantial quantities of said products by reason of said erroneous
and mistaken belief. As a consequence thereof, substantial trade in
commerce has been and is being unfairly diverted to respondents
from their competitors and substantial injury has thereby been and
is being done to competition in commerce.

Par. 8. The aforesaid acts and practices of respondents, as herein
alleged, were and are all to the prejudice and injury of the public
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and of respondents’ competitors and constituted, and now consti-
tute, unfair and deceptive acts and practices and unfair methods of
competition in commerce within the intent and meaning of the Fed-
eral Trade Commission Act.

Mr. Harry E. Middleton, Jr., supporting the complaint.
Guggenheimer & Untermyer, and Mr. George Herbert Goodrich
of New York, N. Y., for respondents.

INtriaL DEecision BY Leon R. Gross, HEARING EXAMINER

The complaint issued in this proceeding on April 19, 1960, against
the above-named respondents charges them with violating the Fed-
eral Trade Commission Act by failing to disclose adequately the
foreign origins of merchandise, particularly watch bands, imported
from Hong Kong, Japan and West Germany, and sold by respond-
ents in interstate commerce in the United States. A true copy of
said complaint was served upon respondents as required by law.
After being served with said complaint, respondents appeared by
counsel and entered into an agreement dated July 15, 1960, which
purports to dispose of all of this proceeding as to all parties without
the necessity of conducting a hearing. The agreement has been
signed by all of the respondents, their counsel, and by counsel sup-
porting the complaint; and has been approved by the Director, As-
sociate Director and the Assistant Director of the Commission’s Bu-
reau of Litigation. Said agreement contains the form of a consent
cease and desist order which the parties have agreed is dispositive
of the issues involved in this proceeding. On July 25, 1960, the said
agreement was submitted to the above-named hearing examiner for
his consideration, in accordance with Section 8.25 of the Commis-
sion’s Rules of Practice for Adjudicative Proceedings.

Respondents, pursuant to the aforesaid agreement, have admitted
all the jurisdictional facts alleged in the complaint and agreed that
the record may be taken as if findings of jurisdictional facts had
been duly made in accordance with such allegations. Said agree-
ment further provides that respondents waive any further proced-
ural steps before the hearing examiner and the Commission, the
making of findings of fact or conclusions of law, and all of the rights
they may have to challenge or contest the validity of the order to
cease and desist entered in accordance with such agreement. It has
been agreed that the order to cease and desist issued in accordance -
with said agreement shall have the same force and effect as if entered
after a full hearing and that the complaint may be used in constru-
ing the terms of said order. It has also been agreed that the record
herein shall consist solely of the complaint and said agreement, and
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that said agreement is for settlement purposes only and does not
constitute an admission by respondents that they have violated the
law as alleged in the complaint.

This proceeding having now come on for final consideration on
the complaint and the aforesaid agreement containing consent order,
and it appearing that the order provided for in said agreement cov-
ers all of the allegations of the complaint and provides for an appro-
priate disposition of this proceeding as to all parties, said agreement
1s hereby accepted and is ordered filed upon this decision’s becoming
the decision of the Commission pursuant to Sections 3.21 and 3.25
of the Commission’s Rules of Practice for Adjudicative Proceedings,
and the hearing examiner, accordingly, makes the following juris-
dictional findings and order:

1. Respondent North American Foreign Trading Corporation is
a corporation organized, existing and doing business under and by
virtue of the laws of the State of New York, with its principal office
and place of business located at 220 5th Avenue, in the city of New
York, State of New York.

2. Respondent Maurice Lowinger, erroneously named Morris Low-
Inger in the complaint, is an officer of the corporate respondent. He
formulates, directs and controls the acts and practices of the corpor-
ate respondent. His address is the same as that of the corporate
respondent.

3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents hereinabove named.
The complaint. states a cause of action against said respondents under
the Federal Trade Commission Act, and this proceeding is in the

interest of the public.
ORDER

It is ordered, That respondents North American Foreign Trading
Corporation, a corporation, and its officers, and Maurice Lowinger,
individually and as an officer of said corporation, and respondents’
agents, representatives and employees, directly or through any cor-
porate or other device, in connection with the offering for sale, sale
or distribution of imported watch bands, or any other imported
product, in commerce, as “commerce’” is defined in the Federal Trade
Commission Act, do forthwith cease and desist from :

Offering for sale, or selling, any such product, unless the country
of origin is clearly disclosed thereon, or in immediate connection
therewith, and, if the product is packaged, such disclosure is clearly

ghown on the package.
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DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner did, on the 21st day of
September 1960, become the decision of the Commission ; and, accord-

Cingly:

1t is ordered, That the respondents herein shall within sixty (60)
days after service upon them of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which they have complied with the order to cease and desist.

IN THE MATTER OF
KOBACKER STORES, INC.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION AND THE TFUR PRODUCTS
LABELING ACTS

Docket 7898. Complaint, May 16, 1960—Decision, Sept. 21, 1960

Consent order requiring a furrier in Toledo, Ohio, to cease violating the Fur
Products Labeling Act by failing to set forth the terms “Persian Lamb”
and “Dyed Mouton processed Lamb” where required; by failing in adver-
tising to disclose the names of animals producing certain furs or the coun-
try of origin of imported furs, to reveal when fur products contained arti-
ficially colored or cheap or waste fur, and by naming animals other than
the producers of certain furs; and by failing in other respects to comply
with labeling, invoicing, and advertising requirements.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fur Products Labeling Act, and by virtue of the authority
vested 1n it by said Acts, the Federal Trade Commission, having rea-
son to believe that Kobacker Stores, Inc., a corporation, hereinafter
referred to as respondent, has violated the provisions of said Acts
and the Rules and Regulations promulgated under the Fur Products
Labeling Act, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby issues
its complaint stating its charges in that respect as follows:

Paracrarn 1. Kobacker Stores, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Ohio with its office and principal place of business located
at 408 Summit Street, Toledo, Ohio.’

640968—63 42
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Par. 2. Subsequent to the effective date of the Fur Products
Labeling Act on August 9, 1952, respondent through its Division
known as Tiedtke’s has been and is now engaged in the introduction
into commerce and in the sale, advertising, and offering for sale, in
commerce, and in the transportation and distribution, in commerce,
of fur products; and has sold, advertised, offered for sale, trans-
ported and distributed fur products which have been made in whole
or in part of fur which had been shipped and received in commerce,
as the terms “commerce”, “fur” and “fur product” are defined in the
Fur Products Lbaeling Act.

Par. 3. Certain of said fur products were misbranded in that
they were not labeled as required under the provisions of Section
4(2) of the Fur Products Labeling Act and in the manner and form
prescribed by the Rules and Regulations promulgated thereunder.

Par. 4. Certain of said fur products were misbranded in viola-
tion of the Fur Products Labeling Act in that they were not labeled
in accordance with the Rules and Regulations promulgated there-
under in the following respects:

(a) Information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated thereunder
was set forth in abbreviated form, in violation of Rule 4 of said
Rules and Regulations.

(b) The term “Persian Lamb’ was not set forth in the manner
required, where an election was made to use that term instead of
Lamb in violation of Rule 8 of said Rules and Regulations.

(¢) Information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated there-
under was mingled with nonrequired information, in violation of
Rule 29(a) of said Rules and Regulations. ’

(d) Information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated there-
under was not completely set out on one side of labels, in violation
of Rule 29(a) of said Rules and Regulations.

(e) Information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated thereunder
was set forth in handwriting on labels, in violation of Rule 29(b)
of sald Rules and Regulations.

(f) Information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated there-
under was not set forth in the required sequence, in violation of Rule

30 of said Rules and Regulations.
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(g) Information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated thereunder
was not set forth separately on labels with respect to each section of
fur products composed of two or more sections containing different
animal furs, in violation of Rule 36 of said Rules and Regulations.

(h) Required item numbers were not set forth on labels, in viola-
tion of Rule 40 of said Rules and Regulations.

Par. 5. Certain of said fur products were falsely and deceptively
invoiced by respondent in that they were not invoiced as required by
Section 5(b) (1) of the Fur Products Labeling Act, and in the man-
ner and form prescribed by the Rules and Regulations promulgated
thereunder.

Par. 6. Certain of said fur products were falsely and deceptively
invoiced in violation of the Fur Products Labeling Act in that they
were not invoiced in accordance with the Rules and Regulations pro-
mulgated thereunder in the following respects:

(a) Information required under Section 5(b) (1) of the Fur Prod-
ucts Labeling Act and the Rules and Regulations promulgated there-
under was set forth in abbreviated form, in violation of Rule 4 of
said Rules and Regulations.

(b) The term “Dyed Mouton processed Lamb” was not set forth
in the manner required where an election was made to use that term
instead of Lamb in violation of Rule 9 of said Rules and Regulations.

Par. 7. Certain of said fur products were falsely and deceptively
advertised in violation of the Fur Products Labeling Act in that
respondent caused the dissemination in commerce, as “commerce” is
defined in said Act, of certain newspaper advertisements, concerning
said products, which were not in accordance with the provisions of
Section 5(a) of the said Act and the Rules and Regulations promul-
gatde thereunder; and which advertisements were intended to aid,
promote and assist, directly or indirectly in the sale and offering for
sale of said fur products.

Par. 8. Among and included in the advertisements as aforesaid,
but not limited thereto, were advertisements of respondent which
appeared in issues of the Toledo Blade, a newspaper published in
the city of Toledo, State of Ohio, and having wide circulation in
said State and various other States in the United States.

By means of said advertisements and others of similar import and
meaning not specifically referred to herein, respondent falsely and
deceptively advertised fur products in that said advertisements:

(a) Failed to disclose the name or names of the animal or animals
that produced the fur contained in the fur product as set forth m
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the Fur Products Name Guide, in violation of Section 5(a) (1) of
the Fur Products Labeling Act.

(b) Failed to disclose that fur products contained or were com-
posed of bleached, dyed or otherwise artificially colored fur, when
such was the fact, in violation of Section 5(a) (3) of the Fur Prod-
ucts Labeling Act.

(c) Failed to disclose that fur products were composed in whole
or in substantial part of paws, tails, bellies or waste fur, when such
was the fact, in violation of Section 5(a)(4) of the Fur Products
Labeling Act.

(d) Contained the name or names of an animal or animals other
than those producing the fur contained in the fur product, in viola-
tion of Section 5(a)(5) or the Fur Products Labeling Act.

(e) Failed to disclose the name of the country of origin of the
imported furs contained in the fur products in violation of Section
5(a)(6) of the Fur Products Labeling Act.

(f) Failed to set.forth the term “Persian Lamb” where an election
1s made to use that term instead of Lamb in violation of Rule 8 of
said Rules and Regulations.

(g) Failed to set forth the term “Dyed Mouton Processed Lamb”
where an election is made to use that term instead of Lamb in viola-
tion of Rule 9 of said Rules and Regulations.

(h) Contained information required under Section 5(a) of the
Fur Products Labeling Act and the Rules and Regulations promul-
gated thereunder which was not set forth in type of equal size and
conspicuousness and in close proximity with each other, in violation
of Rule 38(a) of said Rules and Regulations.

Par. 9. The aforesaid acts and practices of respondent, as herein
alleged, are in violation of the Fur Products Labeling Act and the
Rules and Regulations promulgated thereunder and constitute unfair
and deceptive acts and practices in commerce under the Federal
Trade Commission Act.

Mr. Charles W. O’Connell supporting the complaint.

Marshall, Melhorn, Bloch & Belt by Mr. Edward F. Weber, of To-
ledo, Ohio, for respondent.

Intr1an Dectsion BY Joun B. PoixpexTer, HEsRING EXAMINER

The complaint in this proceeding alleges that Kobacker Stores,
Inc., a corporation, hereinafter referred to as respondent, mis-
branded, falsely and deceptively invoiced and advertised fur prod-
ucts in violation of the Federal Trade Commission Act and the Fur
Products Labeling Act and the rules and regulations promulgated
under the last named act.
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After issuance and service of the complaint, the above-named re-
spondent, its attorney, and counsel supporting the complaint entered
into an agreement for a consent order. The agreement has been
approved by the Director, Associate Director and Assistant Director
of the Bureau of Litigation. The agreement disposes of the matters
complained about.

The pertinent provisions of said agreement are as follows: Re-
spondent admits all jurisdictional facts; the complaint may be used
in construing the terms of the order; the order shall have the same
force and effect as if entered after a full hearing and the said agree-
ment shall not become a part of the official record of the proceeding
unless and until it becomes a part of the decision of the Commission ;
the record herein shall consist solely of the complaint and the agree-
ment; respondent waives the requirement that the decision must con-
tain a statement of findings of fact and conclusions of law; respond-
ent waives further procedural steps before the hearing examiner and
the Commission, and the order may be altered, modified, or set aside
in the manner provided by statute for other orders; respondent
waives any right to challenge or contest the validity of the order
entered in accordance with the agreement and the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that it has violated the law as alleged in the
complaint. '

The undersigned hearing examiner having considered the agree-
ment and proposed order hereby accepts such agreement, makes the
following jurisdictional findings, and issues the following order:

JURISDICTIONAL FINDINGS

1. Respondent Kobacker Stores, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Ohio with its office and principal place of business located
at 408 Summit Street, Toledo, Ohio.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent hereinabove named
and the proceeding is in the public interest.

ORDER

It is ordered, That respondent IKobacker Stores, Inc., a corpor-
‘ation, and its officers, and respondent’s representatives, agents and
employees, directly or through any corporate or other device, in con-
nection with the introduction into commerce or the sale, advertising,
offering for sale, transportation or distribution, in commerce, of fur
products; or in connection with the sale, advertising, offering for
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sale, transportation, or distribution of fur products which are made
in whole or in part of fur which has been shipped and received in
commerce, as “commerce”, “fur” and “fur product” are defined in
the Fur Products Labeling Act, do forthwith cease and desist from:

A. Misbranding fur products by :

1. Failing to affix labels to fur products showing:

(a) In words and figures plainly legible all of the information
required to be disclosed by each of the subsections of Section 4(2)
of the Fur Products Labeling Act.

(b) The item number or mark assigned to a fur product.

2. Setting forth on labels affixed to fur products information re-
quired under Section 4(2) of the Fur Products Labeling Act and the
Rules and Regulations promulgated thereunder:

(a) In abbreviated form;

(b) Mingled with non-required information;

(¢) In handwriting.

3. Failing to set forth the term “Persian Lamb” in the manner
required where an election is made to use that term instead of lamb.

4. Failing to set forth all the information required under Section
4(2) of the Fur Products Labeling Act and the Rules and Regula-
tions promulgated thereunder on one side of the label.

5. Failing to set forth the information required under Section
4(2) of the Fur Products Labeling Act and the Rules and Regula-
tions promulgated thereunder in the required sequence.

6. Failing to set forth separately on labels affixed to fur products
composed of two or more sections containing different animal furs
the information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated thereunder
with respect to the fur comprising each section.

B. Falsely or deceptively invoicing fur products by:

1. Failing to furnish to purchasers of fur products an invoice
showing all the information required to be disclosed by each of the
subsections of Section 5(b) (1) of the Fur Products Labeling Act.

2. Setting forth on invoices the information required to be dis-
closed by Section 5(b) (1) of the Fur Products Labeling Act and the
Rules and Regulations promulgated thereunder in abbreviated form.

3. Failing to set forth the term “Dyed Mouton Processed Lamb”
in the manner required where an election is made to use that term
instead of lamb.

C. Falsely or deceptively advertising fur products through the use
of any advertisement, representation, public announcement or notice
which is intended to aid, promote or assist, directly or indirectly,
in the sale, or offering for sale of fur products, and which :
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1. Fails to disclose:

(a) The name or names of the animal or animals producing the
fur or furs contained in the fur product as set forth in the Fur Prod-
ucts Name Guide and as prescribed under the Rules and Regulations.

(b) That the fur product contains or is composed of bleached,
dyed or otherwise artificially colored fur when such is the fact.

(c) That the fur product is composed in whole or in substantial
part of paws, tails, bellies or waste fur when such is the fact.

(d) The name of the country of origin of any imported furs con-
tained in a fur product. :

2. Sets forth the name or names of any animal or animals other
than the name or names specied in Section 5(a) (1) of the Fur Prod-
ucts Labeling Act.

3. Fails to set forth the term “Persian Lamb” in the manner re-
quired where an election is made to use that term instead of lamb.

4. Fails to set forth the term “Dyed Mouton Processed Lamb”
where an election is made to use that term instead of Lamb.

5. Fails to set forth the information required under Section 5(a)
of the Fur Products Labeling Act and the Rules and Regulations
promulgated thereunder in type of equal size and conspicuousness
and in close proximity with each other.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 8.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall on the 21st day of
September 1960, become the decision of the Commission ; and, accord-
ingly:

1% is ordered That respondent Kobacker Stores, Inc., a corporation,
shall within sixty (60) days after service upon it of this order, file
with the Commission a report in writing setting forth in detail the
manner and form in which it has complied with the order to cease
and desist.

I~ THE MATTER OF
RANK RECORDS OF AMERICA, INC.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket 7898. Complaint, May 20, 1960—Decision, Sept. 21, 1960

Consent order requiring a distributor of phonograph records in New York City
to cease giving concealed payola to disc jockeys or other personnel of radio
or televisions programs to induce playing of their records in order to in-
crease sales.
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Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Rank Records of
America, Inc., a corporation, hereinafter referred to as respondent,
has violated the provisions of said Act, and it appearing to the Com-
mission that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint stating its charges in that
respect as follows:

Paracrarpa 1. Respondent Rank Records of America, Inc. is a
corporation organized, existing and doing business under and by vir-
tue of the laws of the State of Delaware, with its principal office and
place of business located at 24 West 57th Street, in the City of New
York, State of New York.

Par. 2. Respondent is now, and for some time last past has been,
engaged in the offering for sale, sale and distribution, of phonograph
records to independent distributors and others throughout the United
States.

Par. 3. In the course and conduct of its business, respondent now
causes, and for some time last past has caused, said records, when
sold, to be shipped from one State of the United States to purchasers
thereof Jocated in various other States of the United States and in
the District of Columbia, and maintains, and at all times mentioned
herein has maintained, a substantial course of trade in said phono-
graph records in commerce, as “commerce” is defined in the Federal
Trade Commission Act.

Par. 4. In the course and conduct of its business, and at all times
mentioned herein, respondent has been in competition, in commerce,
with corporations, firms and individuals in the sale of phonograph
records.

Par. 5. After World War IT when TV and radio stations shifted
from “live” to recorded performances for much of their program-
ming, the production, distribtuion and sale of phonograph records
emerged as an important factor in the musical industry with a sales
volume of approximately $400,000,000 in 1958.

Record manufacturing companies and distributors ascertained that.
popular disk jockeys could, by “exposure” or the playing of a record
day after day, sometimes as high as 6 to 10 times a day, substantially
increase the sales of those records so “‘exposed.” Some record manu-
facturers and distributors obtained and insured the “exposure” of
certain records in which they were financially interested by disburs-
ing “payola” to individuals authorized to select and “expose” records
for both radio and TV programs.
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“Payola”, among other things, is the payment of money or other
valuable consideration to disk jockeys of musical programs on radio
and TV stations to induce, stimulate or motivate the disk jockey to -
select, broadcast, “expose” and promote certain records in which the
payer has a financial interest.

Disk jockeys, in consideration of their receiving the payments
heretofore described, either directly or by implication, represent to
their listening public that the records “exposed” on their broadcasts
have been selected on their personal evaluation of each record’s
merits or its general popularity with the public, whereas, in truth
and in fact, one of the principal reasons or motivations guarantee-
ing the record’s “exposure” is the “payola” payoff.

Par. 6. In the course and conduct of its business, in commerce,
during the last several years, the respondent has engaged in unfair
and deceptive acts and practices and unfair methods of competition
in the following respects:

The respondent alone or with certain unnamed record distributors
negotiated for and disbursed “payola” to disk jockeys broadcasting
musical programs over radio or television stations broadcasting
across state lines, or to other personnel who influence the selection
of the records “exposed” by the disk jockeys on such programs.

Deception is inherent in “payola’ inasmuch as it involves the pay-
ment of a consideration on the express or implied understanding that
the disk jockey will conceal, withhold or camouflage such fact from
the listening public.

The respondent by participating individually or in a joint effort
with certain collaborating record distributors has aided and abetted
the deception of the public by various disk jockeys by controlling
or unduly influencing the “exposure” of records by disk jockeys with
the payment of money or other consideration to them, or to other
personnel which select or participate in the selection of the records
used on such broadcasts.

Thus, “payola” is used by the respondent to mislead the public
into believing that the records “exposed” were the independent and
unbiased selection of the disk jockeys based either on each record’s
merit or public popularity. This deception of the public has the
capacity and tendency to cause the public to purchase the “exposed”
records which they might otherwise not have purchased and also to
enhance the popularity of the “exposed” records in various popular-
ity polls, which in turn has the capacity and tendency to substan-
tially increase the sales of the “exposed” records.

Par. 7. The aforesaid acts, practices and methods have the ca-
pacity and tendency to mislead and deceive the public and to hinder,
restrain and suppress competition in the manufacture, sale or distri-
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bution of phonograph records, and to divert trade unfairly to the
respondent from its competitors and substantial injury has thereby
been done and may continue to be done to competition in commerce.

Par. 8. The aforesaid acts and practices of respondent, as alleged
herein, were and are all to the prejudice and injury of the public
and of respondent’s competitors and constitute unfair and deceptive
acts and practices and unfair methods of competition in commerce
within the intent and meaning of the Federal Trade Commission
Act. '

Mr. Harold A. Kennedy and Mr. Arthur Wolter, Jr., for the Com-

mission.
Mr. Paul G. Marshall, of New York, N.Y., for respondent.

IntriaL Deciston By WirLiam L. Pack, Hearing EXAMINER

The complaint in this matter charges the respondent with viola-
tion of the Federal Trade Commission Act in the sale and distribu-
tion of phonograph records by negotiating for and disbursing “pay-
ola” (money and other valuable consideration) to disk jockeys broad-
casting musical programs, and causing such fact to be withheld from
the public. An agreement has now been entered into by respondent
and counsel supporting the complaint which provides, among other
things, that respondent admits all of the jurisdictional allegations
in the complaint; that the record on which the initial decision and
the decision of the Commission shall be based consist solely of the
complaint and agreement; that the inclusion of findings of fact and
conclusions of law in the decision disposing of this matter is waived,
together with any further procedural steps before the hearing exam-
iner and the Commission; that the order hereinafter set forth may
be entered in disposition of the proceeding, such order to have the
same force and effect as if entered after a full hearing, respondent
specifically waiving any and all rights to challenge or contest the
validity of such order; that the order may be altered, modified, or
set aside in the manner provided for other orders of the Commission;
that the complaint may be used in construing the terms of the order;
and that the agreement is for settlement purposes only and does not.
constitute an admission by respondent that it has violated the law as
alleged in the complaint.

The hearing examiner having considered the agreement and pro-
posed order and being of the opinion that they provide an adequate
basis for appropriate disposition of the proceeding, the agreement
is hereby accepted, the following jurisdictional findings made, and
the following order issued:
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1. Respondent. Rank Records of America, Inc., is a Delaware cor-
poration with its office and principal place of business located at
24 West 57th Street, New York, N.Y.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
1s in the public interest.

ORDER

[t is ordered, That respondent Rank Records of America, Inc., a
corporation, and its officers, and respondent’s agents, representatives
and employees, directly or through any corporate or other device,
in connection with phonograph records which have been distributed,
in commerce, or which are used by radio or television stations in
broadcasting programs in commerce, as “commerce” is defined in the
Federal Trade Commission Act, do forthwith cease and desist from:

(1) Giving or offering to give, without requiring public disclosure,
any sum of money or other material consideration, to any person,
directly or indirectly, to induce that person to select, or participate
in the selection of, and the broadcasting of, any such records in which
respondent has a financial interest of any nature.

(2) Giving or offering to give, without requiring public disclos-
ure, any sum of money, or other material consideration, to any per-
son, directly or indirectly, as an inducement to influence any em-
ployee of a radio or television broadcasting station, or any other
person, in any manner, to select, or participate in the selection of,
and the broadcasting of, any such records in which respondent has a
financial interest of any nature.

There shall be “public disclosure” within the meaning of this or-
der, by any employee of a radio or television broadcasting station,
or any other person, who selects or participates in the selection and
broadcasting of a record when he shall disclose, or cause to have
disclosed, to the listening public at the time the record is played,
that his selection and broadcasting of such record are in considera-
tion for compensation of some nature, directly or indirectly, received
by him or his employer.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 2ist day of
September 1960, become the decision of the Commission; and, accord-
ingly:

[t is ordered, That respondent herein shall, within sixty (60) days
after service upon it of this order, file with the Commission a report
in writing setting forth in detail the manner and form in which it
has complied with the order to cease and desist.
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IN TEE MATTER OF

BUDCO, INCORPORATED, ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket 7904. Complaint, May 20, 1960—Decision, Sept. 21, 1960

Consent order requiring three affiliated corporate manufacturers of television
picture tubes, two in Pittsburgh, Pa., and one in Cleveland, Ohio, to cease
selling television tubes with no notice on the tubes or the packaging cartons
or invoices to show that they were reconditioned or rebuilt and contained
previously used parts, or were defective when such was the case.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Budco, Incorpor-
ated, a corporation, and Hymen Kotovsky and Robert Kotovsky,
individually and as officers and directors of said corporation; and
Metropolitan Electronic Distributors, Inc., a corporation, and Hy-
men Kotovsky, Harry Kotovsky and Jack Rosenblum, individually
and as officers of said corporation; and K. M. K. Corporation, a cor-
poration, hereinafter referred to as respondents, have violated the
provisions of said Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges in that respect as fol-
lows:

Paracrapu 1. Respondent Budco, Incorporated, is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of Kentucky, with its principal office and place of
business located at 113 S. Beatty Street, Pittsburgh, Pa. Respond-
ents Hymen Kotovsky and Robert Kotovsky are officers, directors
and major stockholders of this corporate respondent. Their address
is the same as this corporate respondent.

Respondent Metropolitan Electronic Distributors, Inc., is a cor-
poration organized, existing and doing business under and by virtue
of the laws of the State of Pennsylvania, with its principal office and
place of business located at 113 S. Beatty Street, Pittsburgh, Pa.
Respondents Hymen Kotovsky, Harry Kotovsky and Jack Rosen-
blum are officers, directors and major stockholders of said corpora-
tion. Their address is the same as that of this corporate respondent.

Respondent K.M.K. Corporation is a corporation organized, exist-
ing and doing business under and by virtue of the laws of the State
of Ohio, with its principal office and place of business located at
3323 Superior Avenue, Cleveland, Ohio.
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The individual respondents formulate, control and direct the poli-
cies, acts and practices of the corporate respondent of which they
are officers, directors and stockholders. All of the aforementioned
corporate respondents and individuals cooperate and act together in
carrying out the acts and practices hereinafter alleged.

Par. 2. Respondents are now, and for some time last past have
been, engaged in the manufacture, advertising, offering for sale, sale
and distribution of television picture tubes, some of which are recon-
ditioned and some of which are rebuilt, containing used parts, to
wholesalers, distributors and retailers for resale to the public.

Par. 3. In the course and conduct of their business, respondents
now cause, and for some time last past have caused, their said prod-
uct, when sold, to be shipped from their place of business in the
States of Pennsylvania and Ohio to purchasers thereof located in
various other States of the United States, and maintain, and at all
times mentioned herein have maintained, a substantial course of
trade in said product, in commerce, as “commerce” is defined in the
Federal Trade Commission Act.

Par. 4. Respondents do not disclose on the tubes or on the car-
tons in which they are packed or on invoices that said television pic-
ture tubes are reconditioned or are rebuilt and contain previously
used parts. 4

Par. 5. When television tubes are reconditioned or rebuilt con-
taining previously used parts, in the absence of a disclosure to the
contrary, such tubes are understood to be and are readily accepted
by the public as new tubes.

Par. 6. Certain of respondents’ television picture tubes contain
known defects. The fact that such tubes are defective is not dis-
closed on the tubes or on the cartons in which they are packed or on
invoices. In the absence of said disclosure, such tubes are understood
to be free from defects.

Par. 7. By failing to disclose the facts, as set forth in paragraphs
4 and 6, respondents place in the hands of uninformed or unscrupu-
lous dealers means and instrumentalities whereby they may mislead
and deceive the public as to the nature and condition of their said
television picture tubes.

Par. 8. In the conduct of their business, and at all times men-
tioned herein, respondents have been in substantial competition, in
commerce, with corporations, firms and individuals engaged in the
sale of television picture tubes.

Par. 9. The failure of the respondents to disclose on their tele-
vision picture tubes, on the cartons in which they are packed and on
invoices that they are reconditioned or are rebuilt containing previ-
ously used parts and are defective has had, and now has, the ten-
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dency and capacity to mislead members of the purchasing public
into the erroneous and mistaken belief that their said picture tubes
are new in their entirety and are free from defects and into the pur-
chase of substantial quantities of respondents’ said tubes, by reason
of such erroneous and mistaken belief. As a consequence thereof,
substantial trade in commerce has been, and is being, unfairly di-
verted to respondents from their competitors and substantial injury
has thereby been, and is being, done to competition in commerce.

Par. 10. The aforesaid acts and practices of respondents, as
herein alleged, were, and are, all to the prejudice and injury of the
public and of respondents’ competitors and constituted, and now con-
stitute, unfair and deceptive acts and practices and unfair methods
of competition, In commerce, within the intent and meaning of the
Federal Trade Commission Act.

Mr. Michael J. Vitale for the Commission.
Wilner, Wilner and Kuhn, of Pittsburgh, Pa., by ¥M». Arnold D.
Wilner, for respondents.

IxiTian DecistoNy BY Winniam L. Pack, Hearine ExadiNer

The complaint in this matter charges the respondents with viola-
tion of the Federal Trade Commission Act in connection with the
sale of reconditioned and rebuilt television picture tubes. An agree-
ment has now been entered into by respondents and counsel sup-
porting the complaint which provides, among other things, that
respondents admit all of the jurisdictional allegations in the com-
plaint; that the record on which the initial decision and the deci-
sion of the Commission shall be based shall consist solely of the
complaint and agreement; that the inclusion of findings of fact
and conclusions of law in the decision disposing of this matter is
waived, together with any further procedural steps before the hear-
ing examiner and the Commission; that the order hereinafter set
forth may be entered in disposition of the proceeding, such order
to have the same force and effect as if entered after a full hearing,
respondents specifically waiving any and all rights to challenge or
contest the validity of such order; that the order mayv be altered,
modified, or set aside in the manner provided for other orders of
the Commission; that the complaint may be used in construing the
terms of the order; and that the agreement is for settlement pur-
poses only and does not constitute an admission by respondents that.
they have violated the law as alleged in the complaint.

The hearing examiner having considered the agreement and pro-
posed order and being of the opinion that they provide an adequate
basis for appropriate disposition of the proceeding, the agreement
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1s hereby accepted, the following jurisdictional findings made, and
the following order issued:

1. Respondent Budco, Incorporated, is a Kentucky corporation,
with its principal office and place of business located at 113 South
Beatty Street, Pittsburgh, Pa. Individual respondents Hymen Ko-
tovsky and Robert Kotovsky are officers, directors and major stock-
holders of said corporate respondent with their address the same as
that of the corporate respondent.

Respondent Metropolitan Electronic Distributors, Inc., is a Penn-
sylvania corporation located at 113 South Beatty Street, Pittsburgh,
Pa. Individual respondents Hymen Kotovsky, Harry Kotovsky and
Jack Rosenblum are officers,” directors and major stockholders of
said corporate respondent with their address the same as that of the
corporate respondent.

Respondent IX.M.K. Corporation is an Ohio corporation located
at 3323 Superior Avenue, Cleveland, Ohjo.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceed-
ing 1s in the public interest.

ORDER

[t is ordered, That Budco, Incorporated, a corporation, and its
officers, and Hymen Kotovsky and Robert Kotoveky, individually
and as officers and directors of said corporation; Metropolitan Elec-
tronic Distributors, Inc., a corporation, and its officers, and Hymen
Kotovsky, Harry Kotovsky and Jack Rosenblum. individually and
as officers and directors of said corporation; and K.M.K. Corpora-
tion, a corporation, and its officers, and said respondents’ represen-
tatives, agents and employees, directly or through any corporate or
other device, in connection with the offering for sale, sale or distri-
bution of defective, reconditioned, and rebuilt television picture
fubes containing used parts, in commerce, as “commerce” is defined
in the Federal Trade Commission Act, do forthwith cease and de-
sist from: :

1. Failing to clearly disclose on the tubes, on the cartons in which
they are packed, on invoices and in advertising, that said tubes are
reconditioned or are rebuilt containing used parts, as the case may
be.

2. Failing to clearly disclose on the tubes, on the cartons in which
they are packed, on invoices and in advertising that tubes are defec-
tive, when such is the fact.

3. Placing any means or instrumentality in the hands of others
whereby they may mislead the public as to the nature and condition
of their television picture tubes.
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DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

The hearing examiner, on August 2, 1960, having filed an initial
decision in this proceeding, wherein he accepted an agreement. con-
taining a consent order to cease and desist, theretofore executed by
the respondents and counsel in support of the complaint, and issued
an order in conformity with the agreement; and

Pursuant to the provisions of § 8.21 of the Commission’s Rules of
Practice, said initial decision, on September 21, 1960, having be-
come the decision of the Commission:

It 7s ordered, That the respondents, Budco, Incorporated, a corpo-
ration, and Hymen Kotovsky and Robert Kotovsky, individually
and as officers and directors of said corporation; Metropolitan Elec-
tronic Distributors, Inc., a corporation, and Hymen Kotovsky, Harry
Kotovsky and Jack Rosenblum, individually and as officers and di-
rectors of said corporation; and K.M.K. Corporation, a corporation,
shall, within sixty (60) days after service upon them of this order,
file with the Commission a report, in writing, setting forth in detail
the manner and form in which they have complied with the order
to cease and desist contained in the aforesaid initial decision.

In e MATTER oOF
THE JOS. M. ZAMOISKI CO., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OTF
THE FEDERAL TRADE COMMISSION ACT

Docket 7921. Complaint, June 3, 1960—Decision, Sept. 21, 1960

Consent order requiring distributors of phonograph records in Baltimore, Md.,
to cease giving concealed payola to disc jockeys or other personnel of
radio or television programs to induce playing of their records in order
to increase sales. .

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to Dbelieve that The Jos. M.
Zamoiski Co., a corporation, and Calman J. Zamoiski, Sr., Calman
J. Zamoiski, Jr., and H. Ear]l Kese, individually and as officers of
said corporation, hereinafter referred to as respondents have vio-
lated the provisions of said Act, and it appearing to the Commis-
sion that a proceeding by it in respect thereof would be in the
public interest, hereby issues its complaint stating its charges in that
respect as follows:
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Paraeraru 1. Respondent The Jos. M. Zamoiski Co. is a corpo-
ration organized, existing and doing business under and by virtue
of the laws of the State of Maryland, with its principal office and
place of business located at 1101 DeSoto Road, in the city of Balti-
more, State of Md.

Respondents Calman J. Zamoiski, Sr., Calman J. Zamoiski, Jr.,
and H. Earl Kese are officers of the corporate respondent. They
formulate, direct, and control the acts and practices of the corpo-
rate respondent, including the acts and practices hereinafter set
forth. Their address is the same as that of the corporate respondent.

Par. 2. Respondents are now, and for some time last past have
been, engaged in the distribution, offering for sale, and sale, of pho-
nograph records to various retail outlets.

Par. 3. In the course and conduct of their business, respondents
now cause, and for some time last past have caused, their said rec-
ords, when sold, to be shipped from Maryland to Virginia, West
Virginia, and in the District of Columbia, and maintain, and at all
times mentioned herein have maintained, a course of trade in said
phonograph records in commerce, as “commerce’ is defined in the
Federal Trade Commission Act.

Par. 4. In the course and conduct of their business, and at all
times mentioned herein, respondents have been in competition, in
commerce, with corporations, firms and individuals in the sale of
phonograph records.

Par. 5. After World War 1T when TV and radio stations shifted
from “live” to recorded performances for much of their program-
ming, the production, distribution and sale of phonograph records
emerged as an important factor in the musical industry with a sales
volume of approximately $400,000,000 in 1958.

Record manufacturing companies and distributors ascertained that
popular disk jockeys could, by “exposure” or the playing of a record
day after day, sometimes as high as 6 to 10 times a day, substantially
increase the sales of those records so “exposed.” Some record manu-
facturers and distributors obtained and insured the “exposure” of
certain records in which they were financially interested by disburs-
ing “payola” to individuals authorized to select and “expose” rec-
ords for both radio and TV programs.

“Payola,” among other things, is the payment of money or other
valuable consideration to disk jockeys of musical programs on radio
and TV stations to induce, stimulate or motivate the disk jockey to
select, broadcast, “expose” and promote certain records in which the
payer has a financial interest.

Disk jockeys, in consideration of their receiving the payments
heretofore described, either directly or by implication, represent to
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their listening public that the records “exposed” on their broadcasts
have been selected on their personal evaluation of each record’s mer-
its or its general popularity with the public, whereas, in truth and
in fact, one of the principal reasons or motivations guaranteeing the
record’s “exposure” is the “payola” payofl.

Par. 6. In the course and conduct of their business, in commerce,
during the last several years, the respondents have engaged in un-
fair and deceptive acts and practices and unfair methods of com-
petition in the following respects:

The respondents alone or with certain unnamed record distribu-
tors negotiated for and disbursed “payola” to disk jockeys broad-
casting musical programs over radio or television stations broadcast-
ing across state lines, or to other personnel who influence the selection
of the records “exposed”™ by the disk jockeys on such programs.

Deception is inherent in “payola” inasmuch as it involves the .
payment of a consideration on the express or implied understand-
ing the disk jockey will conceal, withhold or camouflage such fact
from the listening public.

The respondents by participating individually or in a joint effort
with certain collaborating record distributors have aided and abet-
ted the deception of the public by various disk jockeys by control-
ling or unduly influencing the “exposure” of records by disk jock-
eys with the payment of money or other consideration to them, or
to other personnel which select or participate in the selection of the
records used on such broadcasts.

Thus, “payola” is used by the respondents to mislead the public
into believing that the records “exposed” were the independent and
unbiased selection of the disk jockeyvs based either on each record’s
merit or public popularity. This deception of the public has the.
capacity and tendency to cause the public to purchase the “exposed”
records which they might otherwise not have purchased and also to
enhance the popularity of the “exposed” records in various popu-
larity polls, which in turn has the capacity and tendency to substan-
tially increase the sales of the “exposed” records. '

Par. 7. The aforesaid acts, practices and methods have the ca-
pacity and tendency to mislead and deceive the public and to hin-
der, restrain and suppress competition in the manufacture, sale or
distribution of phonograph records, and to divert trade unfairly to
the respondents from their competitors and injury has thereby been .
done and may continue to be done to competition in commerce.

Par. 8. The aforesaid acts and practices of respondents, as al-
leged herein, were and are all to the prejudice and injury of the
public and of respondents’ competitors and constitute unfair and
deceptive acts and practices and unfair methods of competition in
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commerce within the intent and meaning of the Federal Trade
Commission Act.

Mr. Harold A. Kennedy and Mr. Arthur Wolter, Jr., for the
Commission.

Weinberg and Green, by Mr. John J. Ghingher, Jr., of Baltimore,
Md., for respondents.

Inrrian Decision By J. Eary Cox, Hearine ExaAMINER

The complaint charges respondents, who are engaged in the dis-
tribution, offering for sale, and sale of phonograph records to vari-
ous retail outlets, with violation of the Federal Trade Commission
Act, in that respondents, alone or with certain unnamed record dis-
tributors, have negotiated for and disbursed “payola”, i.e., the pay-
ment of money or other valuable consideration to disk jockeys of
musical programs on radio and television stations, to induce, stimu-
late or motivate the disk jockeys to select, broadcast, “expose” and
promote certain records, in which respondents are financially inter-
ested, on the express or implied understanding that the disk jockeys
will conceal, withhold or camouflage the fact of such payment from
the listening public.

After the issuance of the complaint, respondents, their counsel,
and counsel supporting the complaint entered into an agreement con-
taining consent order to cease and desist, which was approved by the
Director, Associate Director and Assistant Director of the Com-
mission’s Bureau of Litigation, and thereafter transmitted to the
hearing examiner for consideration.

The agreement states that respondent The Jos. M. Zamoiski Co.
Is a corporation organized, existing and doing business under and
by virtue of the laws of the State of Maryland, with its principal
office and place of business located at 1101 DeSoto Road, in the city
of Baltimore, State of Maryland; that respondents Calman J.
Zamoiski, Sr., Calman J. Zamoiski, Jr., and H. Earl Keese (incor-
rectly named in the complaint as H. Earl Kese) are officers of the
corporate respondent, and formulate, direct and control the acts and
practices of the corporate respondent; and that their address is the
same as that of the corporate respondent.

The agreement provides, among other things, that respondents
admit all the jurisdictional facts alleged in the complaint, and agree
that the record may be taken as if findings of jurisdictional facts
had been duly made in accordance with such allegations; that the
record on which the initial decision and the decision of the Com-
mission shall be based shall consist solely of the complaint and this
agrcement; that the agreement shall not become a part of the offi-



660 FEDERAL TRADE COMMISSION DECISIONS
Order 57 FT.C.

cial record unless and until it becomes a part of the decision of the
Commission; that the complaint may be used in construing the terms
of the order agreed upon, which may be altered, mOdlﬁed or set
aside in the manner provided for other orders; th'lt the agreement
1s for settlement purposes only and does not constitute an admis-
sion by respondents that they have violated the law as alleged in
the complaint; and that the order set forth in the agreement and
hereinafter included in this decision shall have the same force and
effect as if entered after a full hearing.

Respondents walve any further procedural steps before the hear-
ing examiner and the Commission, the making of findings of fact or
conc]usmns of law, and all of the rlvhts they may have to challenge
or contest the validity of the order to cease and desist entered in
accordance with the agreement.

The order agreed upon fully disposes of all the issues raised in
the complaint, and adequately prohibits the acts and practices
charged therein as being in violation of the Federal Trade Commis-
sion Act. Accordmrrh, the hearing examiner finds this proceeding
to be in the public interest, and accepts the agreement containing
consent order to cease and desist as part of the record upon which
this decision is based. Therefore,

It is ordered, That respondents The Jos. M. Zamoiski Co., a cor-
poration, and its oflicers, and Calman J. Zamoiski, Sr., Calman J.
Zamoiski, Jr., and H. Earl Keese, individually and as oflicers of
said corporation, and respondents’ agents, representatives and em-
ployees, directly or through any corporate or other device, in con-
nection with phonograph records which have been distributed in
commerce, or which are used by radio or television stations in hroad-
casting programs in commerce, as “commerce” is defined in the
Federal Trade Commission Act, do forthwith cease and desist from :

(1) Giving or offering to give, without requiring public disclo-
sure, any sum of money or other material consideration, to any yer-
son, directly or indirectly, to induce that person to select, or par-
ticipate in the selection of, and the broadcasting of, any such rec-
ords in which respondents, or any of them, have a financial interest
of any nature;

(2) Giving or offering to give, without requiring public disclo-
sure, any sum of money, or other material consideration, fo any
person, directly or indirectly, as an inducement. to influence any em-
ployee of a radio or television broadcasting station, or any other
person, In any manner, to select, or participate in the selection of,
and the broadcasting of, any such records in which respondents. or
any of them, have a financial interest of any nature.
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There shall be “public disclosure” within the meaning of this or-
der, by any employee of a radio or television broadcasting station,
or any other person, who selects or participates in the selection and
broadcasting of a record when he shall disclose, or cause to have
disclosed, to the listening public at the time the record is played,
that his selection and broadcasting of such record are in considera-
tion for compensation of some nature, directly or indirectly received
by him or his employer.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 8.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 21Ist day
of September 1960, become the decision of the Commission; and,
accordingly :

It is ordered, That respondents The Jos. M. Zamoiski Co., a cor-
poration, and Calman J. Zamoiski, Sr., Calman J. Zamoiski, Jr., and
H. Earl Kese, individually and as officers of said corporation, shall,
within sixty (60) days after service upon them of this order, file
with the Commission a report in writing, setting forth in detail the
manner and form in which they have complied with the order to
cease and desist.

IN THE MATTER OF
MALVERNE DISTRIBUTORS, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket 7995. Complaint, June 24, 1960—Decision, Sept. 21, 1960

Consent order requiring distributors of phonograph records in New York City
to cease giving concealed payola to disc jockeys or other personnel of
radio or television programs to induce playing of their records in order
to increase sales.

CoMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Malverne Distribu-
tors, Inc., a corporation, and Abraham Hirsch, William Shocket and
Jack A. Shocket, individually and as oflicers of said corporation,
hereinafter referred to as respondents, have violated the provisions
of said Act, and it appearing to the Commission that a proreeding
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by it in respect thereof would be in the public interest, hereby issues
its complaint stating its charges in that respect as follows:

Paracraru 1. Respondent Malverne Distributors, Inc. is a cor-
poration organized, existing and doing business under and by virtue
of the laws of the State of New York, with its principal office and
place of business located at 424 West 49th Street, in the city of New
York, State of New York.

Respondents Abraham Hirsch, William Shocket and Jack A.
Shocket, are officers of the corporate respondent. They formulate,
direct and control the acts and practices of the corporate respond-
ent, including the acts and practices hereinafter set forth. Their
address is the same as that of the corporate respondent.

Par. 2. Respondents are now, and for some time last past have
been, engaged in the distribution, offering for sale, and sale, of pho-
nograph records to various retail outlets and jukebox operators.

Par. 3. In the course and conduct of their business, respondents
now cause, and for sometime last past have caused, their said rec-
ords, when sold, to be shipped from New York to New Jersey to
purchasers thereof, and maintain, and at all times mentioned herein
have maintained, a course of trade in said phonograph records in
commerce, as “commerce” is defined in the Federal Trade Commis-
sion Act.

Par. 4. In the course and conduct of their business, and at all
times mentioned herein, respondents have been in competition, in
commerce, with corporations, firms and individuals in the sale of
phonograph records.

Par. 5. After World War IT when TV and radio stations shifted
from “live” to recorded performances for much of their program-
ming, the production, distribution and sale of phonograph records
emerged as an important factor in the musical industry with a sales
volume of approximately $400,000,000 in 1958.

Record manufacturing companies and distributors ascertained that,
popular disk jockeys could, by “exposure” or the playing of a record
day after day, sometimes as high as 6 to 10 times a day, substan-
tially increase the sales of those records so “exposed.” Some record
manufacturers and distributors obtained and insured the “exposure”
of certain records in which they were financially interested by dis-
bursing “payola” to individuals authorized to select and “expose”
records for both radio and TV programs.

“Payola,” among other things, is the payment of money or other
valuable consideration to disk jockeys of musical programs on radio
and TV stations to induce, stimulate or motivate the disk jockey to
select, broadcast, “expose” and promote certain records in which the
payer has a financial interest.
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Disk jockeys, in consideration of their receiving the payments
heretofore described, either directly or by implication, represent to
their listening public that the records “exposed” on their broadcasts
have been selected on their personal evaluation of each record’s mer-
its or its general popularity with the public, whereas, in truth and
in fact, one of the principal reasons or motivations guaranteeing the
record’s “exposure” is the “payola” payoff.

Par. 6. In the course and conduct of their business, in commerce,
during the last several years, the respondents have engaged in un-
fair and deceptive acts and practices and unfair methods of competi-
tion in the following respects:

The respondents alone or with certain unnamed record distributors
negotiated for and disbursed “payola” to disk jockeys broadcasting
musical programs over radio or television stations broadcasting
across state lines, or to other personnel who influence the selection
of the records “exposed” by the disk jockeys on such programs.

Deception is inherent in “payola” inasmuch as it involves the
payment of a consideration on the express or implied understanding
that the disk jockey will conceal, withhold or camouflage such fact
from the listening public.

The respondents by participating individually or in a joint effort
with certain collaborating record distributors have aided and abet-
ted the deception of the public by various disk jockeys by control-
ling or unduly influencing the “exposure” of records by disk jockeys
with the payment of money or other consideration to them, or to
other personnel which select or participate in the selection of the
records used on such broadcasts.

Thus, “payola” is used by the respondents to mislead the public
into believing that the records “exposed” were the independent and
unbiased selection of the disk jockeys based either on each record’s
merit or public popularity. This deception of the public has the
capacity and tendency to cause the public to purchase the “exposed”
records which they might otherwise not have purchased and also
to enhance the popularity of the “exposed” records in various popu-
larity polls, which in turn has the capacity and tendency to sub-
stantially increase the sales of the “exposed” records.

Par. 7. The aforesaid acts, practices and methods have the ca-
pacity and tendency to mislead and deceive the public and to hin-
der, restrain and suppress competition in the manufacture, sale or
distribution of phonograph records, and to divert trade unfairly to
the respondents from their competitors and injury has thereby been
done and may continue to be done to competition in commerce.

Par. 8. The aforesaid acts and practices of respondents, as al-
leged herein, were and are all to the prejudice and injury of the
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public and of respondents’ competitors and constitute unfair and
deceptive acts and practices and unfair methods of competition in
commerce within the intent and meaning of the Federal Trade
Commission Act.

Mr. Harold A. Kennedy and Mr. Arthur Wolter, Jr., for the
Commission.
Respondents, for themselves.

Intrian Decision By J. Eary Cox, HeEarine ExaMiner

The complaint charges respondents, who are engaged in the dis-
tribution, offering for sale, and sale of phonograph records to vari-
ous retail outlets and jukebox operators, with violation of the Fed-
eral Trade Commission Act, in that respondents, alone or with cer-
tain unnamed record distributors, have negotiated for and disbursed
“payola”, ie., the payment of money or other valuable consideration
to disk jockeys of musical programs on radio and television stations,
to induce, stimulate or motivate the disk jockeys to select, broadcast,
“expose” and promote certain records, in which respondents are
financially interested, on the express or implied understanding that
the disk jockeys will conceal, withhold or camouflage the fact of
such payment from the listening public.

After the issuance of the complaint, respondents and counsel sup-
porting the complaint entered into an agreement containing consent
order to cease and desist, which was approved by the Director, Asso-
ciate Director and Assistant Director of the Commission’s Bureau
of Litigation, and thereafter transmitted to the hearing examiner
for consideration.

The agreement states that respondent Malverne Distributors, Inc.
is a corporation existing and doing business under and by virtue of
the laws of the State of New York, with its office and principal
place of business located at 424 West 49th Street, New York, N.Y.;
that respondents Abraham Hirsch, William Shocket and Jack A.
Shocket are officers of the corporate respondent and formulate, direct
and control the acts and practices of the corporate respondent; and
that their address is the same as that of the corporate respondent.

The agreement provides, among other things, that respondents
admit all the jurisdictional facts alleged in the complaint, and agree
that the record may be taken as if findings of jurisdictional facts
had been duly made in accordance with such allegations; that the
record on which the initial decision and the decision of the Commis-
sion shall be based shall consist solely of the complaint and this
agreement; that the agreement shall not become a part of the offi-
cial record unless and until it becomes a part of the decision of the
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Commission; that the complaint may be used in construing the terms
of the order agreed upon, which may be altered, modified or set
aside in the manner provided for other orders; that the agreement
is for settlement purposes only and does not constitute an admis-
sion by respondents that they have violated the law as alleged in the
complaint; and that the order set forth in the agreement and here-
inafter included in this decision shall have the same force and effect
as if entered after a full hearing.

Respondents waive any further procedural steps before the hear-
ing examiner and the Commission, the making of findings of fact
or conclusions of law, and all of the rights they may have to chal-
lenge or contest the validity of the order to cease and desist entered
in accordance with the agreement.

The hearing examiner has determined that the aforesaid agree-
ment, containing the consent order to cease and desist provides for
an appropriate disposition of this proceeding in the public interest,
and such agreement is hereby accepted. Therefore,

1t is ordered, That respondents. Malverne Distributors, Inc., a cor-
poration, and its officers, and Abraham Hirsch, William Shocket and
Jack A. Shocket, individually and as officers of said corporation,
and respondents’ agents, representatives and employees, directly or
through any corporate or other device, in connection with phono-
graph records which have been distributed in commerce, or which
are used by radio or television stations in broadcasting programs in
commerce, as ‘“‘commerce” is defined in the Federal Trade Commis-
sion Act, do forthwith cease and desist from:

(1) Giving or offering to give, without requiring public disclo-
sure, any sum of money or other material consideration, to any
person, directly or indirectly, to induce that person to select, or
participate in the selection of, and the broadecasting of, any such
records in which respondents, or any of them, have a financial in-
terest of any nature; :

(2) Giving or offering to give, without requiring public disclo-
sure, any sum of money, or other material consideration, to any per-
son, directly or indirectly, as an inducement to influence any em-
ployee of a radio or television broadcasting station, or any other
person, in any manner, to select, or participate in the selection of,
and the broadcasting of, any such reccrds in which respondents, or
any of them, have a financial interest of any nature.

There shall be “public disclosure” within the meaning of this
order, by any employee of a radio or television broadcasting sta-
tion, or any other person, who selects or participates in the selection
and broadcasting of a record when he shall disclose, or cause to
have disclosed, to the listening public at the time the record is
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played, that his selection and broadcasting of such record are in
consideration for compensation of some nature, directly or indi-
rectly received by him or his employer.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 21st day of
September 1960, become the decision of the Commission; and, ac-
cordingly :

It is ordered, That respondents Malverne Distributors, Inc., a cor-
poration, and Abraham Hirsch, William Shocket and Jack A.
Shocket, individually and as officers of said corporation, shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing, setting forth in detail the manner
and form in which they have complied with the order to cease and
desist.

I~ THE MATTER OF
NATIONAL RETAIL BOARD OF TRADE, INC., ET AL.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 7498. Complaint, May 18, 1959-—Decision, Sept. 22, 1960

Order requiring two affiliated Los Angeles collection agencies to cease repre-
senting falsely by their trade names that they were an organization of
retailers and were engaged in the liquidation business, respectively; repre-
senting falsely through their solicitors and by statements on forms, etc.,
that they had corresponding bonded attorneys, professional collectors,
associated offices, were an organization for the protection of creditors,
obtained investigations through banks and employers and issued credit
reports; and requiring them to reveal clearly on their forms, question-
paires, etc., that the information requested was for skip-tracing purposes.

Mr. Edward F. Downs and Mr. Michael J. Vitale supporting the
complaint.
Mr. Pawl E. Iverson and Mr. Victor R. Hansen of Los Angeles,

Calif., for respondents.

In1TIAL DECISION BY JOHN B. PoINDEXTER, HEARING EXAMINER
PRELIMINARY STATEMENT

On May 18, 1959, the Federal Trade Commission issued a com-
plaint alleging that National Retail Board of Trade, Inc., a corpora-
tion, National Liquidators, Incorporated, a corporation, Harold O.
Jackson, Marion E. Jackson, individually and as officers of said cor-
porations, and E. W. Pond, individually and as a director of said
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corporations, hereinafter called respondents, violated the provisions
of the Federal Trade Commission Act in the course of the operation
of sald corporations as collection agencies.

Respondents, through their counsel, answered the complaint, ad-
mitting some and denying other allegations. These will be discussed
in subsequent paragraphs of this decision. Hearings have been held
and proposed findings of fact, conclusions of law, and order have
been submitted by respective counsel. These have been considered
by the hearing examiner. All proposed findings of fact and conclu-
sions of law not specifically found or concluded herein are rejected.
Upon the basis of the entire record, the undersigned hearing exami-
ner makes the following findings of fact and conclusions of law and
issues the following order:

FINDINGS OF FACT

1. Respondent National Retail Board of Trade, Inc., is a corpora-
tion organized in 1927 under the laws of the State of Delaware. Na-
tional Liquidators, Incorporated, is a corporation organized and
doing business under the laws of the State of California. The office
and principal place of business of each corporation is located at
7410 Beverly Boulevard, Los Angeles, Calif.

2. The respondents Harold O. Jackson and Marion E. Jackson are
officers of said corporations. The respondent E. W. Pond is a direc-
tor of said corporations. These individual respondents formulate,
control and direct the policies, acts, and practices of the corporate
respondents. Both the corporate and individual respondents cooper-
ate and act together in carrying out the acts and practices herein-
after found. The address of the individual respondents is the same
as that of the corporate respondents.

3. The respondents operate and have operated for more than one
year immediately prior to the issuance of the complaint herein, col-
lection agencies under the names National Retail Board of Trade,
Inc., and National Liquidators, Incorporated. Business is obtained
by respondents through advertisements soliciting delinquent accounts
for collection and by personal solicitation of agents.

4. The respondents use assignment forms upon which each delin-
quent account is listed showing the name of debtor, address, date of
indebtedness incurred and the amount due. These forms are sent to
creditors located in various States of the United States. After re-
ceipt, the creditor executes the form, assigning the account so listed
to respondents for collection on a commission basis and mails the
completed form to respondents at Los Angeles or it is sent to re-
spondents by their salesmen. The debtors concerned reside in States
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other than California. The money collected by respondents from
debtors is then transmitted, less their commission, to respective cred-
itors, most of whom reside in States other than California. In some
cases respondents receive checks from creditors representing their
fees on accounts paid direct to the creditor by debtors.

5. In the conduct of said businesses as aforesaid, respondents have
engaged, and are now engaged, in extensive commercial trade, in
commerce among and between the various States of the United
States including the receipt and transmission of assignments, con-
tracts, letters, checks, money orders and other written instruments.

6. The complaint alleges, énter alia, that, through the use of the
name of National Retail Board of Trade, Inc., the respondent and
the individual respondents represented, and now represent, that said
corporation is a nationwide organization of retailers. Said represen-
tations were, and are, false and misleading. The evidence shows that
the National Retail Board of Trade, Inc., is not an organization of
retailers and has no connection with any organization of retailers.
Said corporation is operating solely as a collection agency. There-
fore, it is found that the use of the name National Retail Board of
Trade, Inc., is deceptive and misleading to the public.

7. The complaint further alleges that through the use of the name
National Liquidators, Incorporated, respondent and the individual
respondents represented, and now represent, that said corporation is
a nationwide organization engaged in the liquidation business. The
evidence shows and the respondents admit, that National Liquidat-
ors, Incorporated, is engaged in the business of collecting accounts.
When the respondent National Liquidators, Incorporated, collects an
account it thereby liquidates that account. To this extent, the re-
spondent National Liquidators, Incorporated, is engaged in the
liquidation business. Under the evidence in this record, it cannot
be found that the use by respondent of the name National Liquidat-
ors, Incorporated, is deceptive and misleading.

8. The complaint further alleges that the respondent National
Retail Board of Trade, Inc., and the individual respondents, in the
course and conduct of their aforesaid business, and for the purpose
of inducing individuals, firms and corporations to execute assign-
ment of accounts for collection, as well as in aiding collections, have
represented, and now represent, directly or by implication, through
written statements appearing on assignment forms, contracts, letters
and other written instruments, and through oral statements made
by their salesman solicitors, that said corporate respondent:

1. Has corresponding bonded attorneys and professional collectors
in every county in the various states;

9. Has associate offices in all principal cities;
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3. Is a national organization for the protection of creditors;

4. Makes investigations and obtains reports through banks, em-
ployers, organizations, and others;

5. Issues credit reports and banks and other business houses watch
such reports.

9. With respect to the allegations contained in sub-paragraphs 1,
2, 3, 4 and 5 of paragraph 4 above, respondents admit that they do
not have bonded attorneys and professional collectors in every
county in the various states. However, they contend that they have
discontinued use of this representation. Respondents also admit that
they do not have associate offices in all principal cities and that said
representation in subparagraph two above may be misleading to
some people. It is found, therefore, that respondents maintain only
the one office in Los Angeles, Calif. and do not have associate offices
in all principal cities. The evidence and testimony received in this
record demonstrate that the respondent National Retail Board of
Trade, Inc., 1s not a national organization for the protection of cred-
itors, as alleged in subparagraph 38 of paragraph 4 of the complaint.
This, the respondents admit but claim that this representation has
also been discontinued. Respondents also admit that their represen-
tation to the effect that the respondent National Board of Trade,
Inc., makes investigations and obtains reports through banks, em-
ployers, organizations and others, as alleged in subparagraph 4 of
paragraph 4 above, may be misleading and deceptive to some people.
The respondents admit that they are not in the credit reporting
business. It is found, therefore, that this allegation has been estab-
lished. 'With respect to the representation set out in subparagraph
5 of paragraph 4 above to the eflect that the respondent National
Retail Board of Trade, Inc., issues credit reports and banks and
other business houses watch such reports, respondents admit that
they do not issue credit reports. Mr. Jackson testified that the re-

“spondent National Retail Board of Trade, Inc. i1s not in the credit
reporting business. He further testified that the only instance in
which respondents ever make a credit report concerning a debtor is
when a delinquent debtor may have given respondent’s name as a
credit reference. This is infrequent. Accordingly, it is found that
this allegation has been sustained.

10. The use by respondent National Retail Board of Trade, Inc.,
and the individual respondents of the foregoing false, deceptive and
misleading representations and practices has had and now has the
tendency and capacity to mislead a substantial number of creditors
and debtors into the erroneous and mistaken belief that such repre-
sentations were, and are, true, and into the assignment of accounts
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to National Retail Board of Trade, Inc., for collection because of
such mistaken and erroneous belief.!

11. The complaint in paragraph 7 alleges that in the course and
conduct of collecting accounts, the corporate respondents frequently
seek to ascertain the current address of debtors from whomn they are
attempting to locate and collect accounts. For this purpose respond-
ents use, and have used letters and forms which contain requests for
information to be filled in by the addressee and returned to respond-
ents. Typical of the language used in said letters and forms are
the following:

I am endeavoring to communicate with a person of your name, and I believe
that you are the individual.

This is a matter of importance to the proper person. Ilease answer the fol-
lowing questions which will enable me to be certain whether or not you are
the person to whom I shall communicate fully:

Full Name Telephone
Present residence address Present employer
Qccupation Address

Marital status [] single [J married [] separated [J divorced [ widowed
Mate’s name address

Children’'s names addresses

Your parents' names address

Other relatives addresses

With whom do you bank address

Your previous addresses and occupations

I hereby aflirm that the above information is correct to the bhest of my
knowledge.
Signed o
(Do not print)
A business reply envelope is enclosed.
Very truly yours,
R. A. HoLmESs.
Gentlemen :
We are desirous of verifying the position of the above-named individual, who,
we are informed, is employed by your organization.
“This information is desired for business purposes and we assure you that it
will be treated with the strictest confidence.
In the event this individual is not on your current payroll, we would appre-
ciate your giving us any available information as to his present whereabouts.
We enclose a business reply envelope for your convenience and we thank you
for your cooperation in this matter.
Yours very truly,
/S/ M. E. JACKSON,
Auditor.

1 The respondent National Retail Board of Trade, Inc. and the individual respondents
contend that the use of these representations are not misleading to creditors because the
representations are not made to creditors. This is no excuse. The representations were
made and they are false and deceptive.
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12. The first letter quoted above is plain and unambiguous. It
appears to be directed to the purported debtor. The letter tells the
addressee (purported debtor) that the writer is not positive the
addressee is the person the writer wishes to communicate with and
to please answer certain specified questions set out in the letter so
the writer can determine if the addressee is the proper person with
whom to communicate fully about a matter of importance. These
questions relate to the full name, present and former residence and
business addresses, telephone number and occupation of addressee,
name of employer, marital status, name and address of wife and
certain relatives, name of bank with whom addressee deals, and pre-
vious occupations of the addressee.

18. Counsel supporting the complaint contends that, through the
use of the statements appearing in said letters and in particular the
use in the first letter of the term “This is a matter of importance to
the proper person,” respondents have represented, directly or by im-
plication, that the requested information is for business purposes
and, if furnished, will be to the financial advantage of the person
named. As authority for this contention, counsel cites Retail Board
of Trade, Inc., Docket 6214, and American Credit Burewu, Inc.,
Docket 6364. Counsel asserts that the language in the letter in each
of those cases is almost identical to that here involved. In the opin-
ion of this hearing examiner, the wording of the two letters here in
question are not identical with those involved in the Retail Loard of
Trade case, supra. With respect to the case of American Credit
Bureau, Inc., supra, the decision of the Commission in that case was
based on a consent agreement. Under such circumstances 1t cannot
be accepted as a reliable legal precedent for the interpretation here
urged, even if it should be assumed that the wording of the letters
are 1dentical.

14. Counsel supporting the complaint asserts that the above repre-
sentation or implication is not for business purposes and there is no
advantage to the debtor in furnishing the information requested, but
the use of said letters is an attempt to obtain information concerning
debtors by subterfuge. In the first place, the information sought 1s
most assuredly for business purposes because, as counsel supporting
the complaint states, the information sought in the letters is for use
in collecting accounts. Collecting an account is, in its very nature,
a business activity. A “skip-tracer” letter is not illegal per se. To
be unlawful under the purview of Section 5 of the Federal Trade
Commission Act, the letter must contain language which is false,
misleading, or deceptive. There is no statement in either of the let-
ters involved in this proceeding that the information sought will be
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to the debtor’s financial advantage, nor is there any statement
therein from which such an interpretation may be inferred. The
letters do not contain any aflirmative representation or statement
from which deception may be inferred or implied. The type of
“skip-tracer” letters which are frowned upon by the Commission
are those where deceptive language is used to obtain information.
An example is where the letter to the purported debtor uses lan-
guage which leaves the impression that the debtor has inherited a
sum of money which is held by the writer and will be delivered upon
verification that the debtor is the proper person to receive the money
or inheritance. A recent case is National Research Company, Docket
No. 6236. In that case, the company gathered information under
the pretext of conducting research on the subject of gasoline and
cigarettes, gifting the replier with nominal amounts of cigarettes and
gasoline, and using forms designed to resemble requests from the
United States Government and postmarked Washington, D.C. The
Commission held these statements and the means used to be decep-
tive. Here, we have no such deception nor misrepresentation. The
statements made in the letter, together with the information re-
quested, sufficiently informs the addressee as to the purpose of the
information requested. If the addressee is in fact the delinquent
debtor whom the writer of the letter is attempting to locate, the
statements made in the letter indicate the purpose of the letter and
requested information. No affirmative misrepresentation or decep-
tion is made in the letter nor is there any statement made from which
a misrepresentation or deceptive statement may be inferred.

15. The second letter previously set out in paragraph eleven herein,
1s directed to the debtor’s supposed-employer, requesting verification
of the debtor’s position with said employer. Counsel supporting the
complaint does not point out-his specific objection to this letter, but
asserts generally that this letter is also deceptive. This hearing
examiner has examined this second letter and is not able to find any
deceptive statement therein nor any language from which a decep-
tive statement may be inferred.

CONCLUSIONS

1. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the person of each respondent;

2. This proceeding is in the interest of the public;

3. The acts and practices of the respondents, as hereinabove found,
are to the perjudice and mjury of the public and constitute unfair
and deceptive acts and practices, in commerce, within the intent and
meaning of the Federal Trade Commission Act.
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1t is ordered, That respondents, National Board of Trade, Inc., a
corporation, and its officers, and Harold O. Jackson and Marion E.
Jackson, individually and as officers of said corporation, and E. W.
Pond, individually and as a director of said corporation, and said
respondents’ representatives, agents and employees, directly or
through any corporate or other device, in connection with the solici-
tation of accounts for collection, or the collection of, or attempts to
collect accounts, or to obtain information concerning delinquent debt-
ors, In commerce, as “commerce” is defined in the Federal Trade
Commission Act, do forthwith cease and desist from :

1. Representing, directly or by implication:

(a) That they have corresponding bonded attorneys or profes-
sional collectors; or that they have any other persons or firms associ-
ated with them, unless such is the fact;

(b) That they have associate offices;

(c) That they are an organization for the protection of creditors;

(d) That they obtain investigations or reports through banks, em-
ployers or other organizations;

(e) That they issue credit reports.

2. Using the corporate name National Retail Board of Trade, Inc.,
or any other name of similar import; or representing, directly or by
implication, that they are an organization of retailers or are con-
nected in any manner with retailers or an organization of retailers.

12 is further ordered, That the complaint be, and the same hereby
is, dismissed as to the respondent National Liguidators, Incor-
porated, a corporation, and its officers.

OPINION OF THE COMMISSION

By Secresr, Commissioner:

This matter is before the Commission upon the cross-appeals of
counsel supporting the complaint and respondents, excepting Na-
tional Liquidators, Incorporated, from the hearing examiner’s initial
decision.

The complaint charges the respondents with misrepresentation in
violation of the Federal Trade Commission Act in connection with
their business of collecting delinquent accounts. The hearing exam-
iner held that the evidence sustained some of the charges but not, all
and included with his initial decision an order against the respond-
ents, except respondent National Liquidators, Incorporated. to cease
and desist the practices found to be unlawful. The examiner dis-
missed the complaint as to respondent National Liquidators, Incor-
porated, and its oflicers.

640968—65——d-4
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The appeal of counsel in support of the complaint contests: (1)
the dismissal of the complaint as to National Liquidators, Incor-
porated; (2) the finding that certain form letters set out in the com-
plaint are not deceptive; and (8) the failure to include in the order
a requirement for the disclosure on forms and materials the true
purpose for which information is requested. Respondents appeal
from the part of the order which prohibits them from using the cor-
porate name National Retail Board of Trade, Inc.

We will first consider the appeal of respondents. They contend
that there is no evidence that anyone has been deceived by the use
of the name National Retail Board of Trade, Inc. They point to
the testimony of Mr. Thomas D. Hodges, associated with the Better
Business Bureau of Los Angeles, who stated that in the relevant
period he had received no complaints relative to respondents’ use of
the name National Retail Board of Trade, Inc. As to this, the rule
is that actual deception need not be shown. It is enough if the term
his the capacity or tendency to deceive. Federal Trade Commission
v. Algoma Lumber Co., et al., 291 U.S. 67 (1934); Charles of the
itz Distributors Corp. v. Federal Trade Commission, 143 ¥. 2d 676,
680 (2d Cir., 1944) ; Progress Tailoring Co. v. Federal T'rade Com-
niission, 158 F. 2d 103, 105 (7th Cir., 1946). Through the use of the
name National Retail Board of Trade, Inc., respondents have repre-
sented that this company is an organization of retailers when in fact
it is not. Such a representation is false, and it has the capacity and
tendency to mislead and deceive many persons into the erroneous
and mistaken belief that this name indicates the true nature of re-
spondents’ business and to induce them because of such erroneous
and mistaken belief to furnish information which they would not
have otherwise provided. Cf. Clifford E. Rice, et al., t/a Retail
Board of Trade, et al., 53 F.T.C. 5 (1934). We believe, therefore,
that the examiner correctly prohibited respondents from using this
name.

The appeal of counsel supporting the complaint first raises an
issue as to the finding by the examiner that the trade name National
Liquidators, Incorporated, is not deceptive. The complaint alleges
that the use of this name is false, misleading and deceptive because
the company is not engaged in the liquidation business mn any re-
spect. The examiner found that this respondent is engaged in the
business of collecting accounts and that when it collects an account
i+ thereby liquidates the account and so is engaged in the liquidation
husiness. Although the term “liquidator” is broad enough in mean-
ing o include the collection business. Liguidators v. C'lifton, 286 p.
152, 153 (1930), it also can mean a person appointed to carry out the
winding up of the aflairs of a company. It, therefore, may be used
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in such a manner as to represent that it could be to the financial ad-
vantage of the person involved to reply to correspondence in which
it appears. Cf. Clifford E. Rice, et al., t/a Retail Board of Trade,
et al., supra. In this case, in every document in evidence which is
used for mailing to debtors and on which the name National Liqui-
dators, Incorporated, appears, it is clear that this respondent is a
collection agency and that the purpose for sending the material is to
collect a debt. However, in cases where this name is used on sta-
tionery sent to the debtor’s employer (as distinguished from cor-
respondence sent diretly to the debtor) respondent is using the term
National Liquidators, Inc. with such legend as “A National Insti-
tution,” in such a manner as to cause the employer so receiving the
correspondence to believe that it may be to the benefit of his em-
ployee to reply to the correspondence. For this reason we believe
that the over-all impression created by this letter is deceptive and
the order to be issued herein will require a disclosure so that the
employer will be apprised of the true purpose of respondent’s cor-
respondence.

The next question raised in the appeal of counsel supporting the
complaint relates to the examiner’s failure to find deception in cer-
tain form letters covered by the allegations in Paragraph Seven of
the complaint. The first of these, a letter which does not carry the
letterhead of either the National Retail Board of Trade, Inc., or
National Liquidators, Incorporated, reads in part as follows:

Liquidation No. [pumber inserted]

1 am endeavoring to communicate with-a person of your name, and 1 believe
that you are the individual.

This is a matter of importance to the proper person. Please answer the fol-
lowing questions which will enable me to be certain whether or not you are the
person to whom I shall communicate fully:

[Series of questions follow.]

This letter is sent to the debtor. It is so phrased as to mislead a
recipient into the belief that there may be some financial advantage
in furnishing the information. The expression, “This is a matter of
importance to the proper person,” combined with the term “Liquida-
tion” clearly carries with it the suggestion of possible benefit. The
fact is that the purpose of the letter is to locate a debtor and to col-
lect a debt. Thus, it is false, misleading and deceptive. We note
that respondents admit in their answer that some of their statements
have the tendency and capacity to mislead some persons. Also, this
letter is almost identical to a form letter held to be deceptive in C74f-
ford E. Rice, t/a Retail Board of Trade, supra. We conclude that
the examiner erred in finding that the allegations of the complaint
were not sustained as to respondents’ use of this form.
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The other form letter set forth in Paragraph Seven of the com-
plaint reads as follows:
Gentlemen :

We are desirous of verifying the position of the above-named individual, who,
we are informed. is employed by your organization.

This informatiun is desired for business purposes and we assure you that it
will be treated with the strictest confidence.

In the event this individual is not on your current payroll, we would appre-
ciate your giving us any available information as to his present whereabouts.

We enclose a business reply envelope for your convenience and we thark you
for your cooperation in this matter.

Yours very truly,
/S/ M. E. JACKSON,
Auditor.

This form letter is used with the letterhead of both National Retail
Board of Trade, Inc., and National Liquidators, Incorporated. It
contains the company’s emblem which is similar for both corporate
respondents. The one contains the words, “National Retail Board
of Trade—A National Institution”; the other, “National Liquidators,
Incorporated—A National Institution.” The form is signed in both
instances by M. E. Jackson, Auditor.

While the body of this form letter, taken out of context, may not
be false or deceptive, when taken in its entirety, with the aforemen-
tioned emblem and legend, and including the letterhead of the re-
spective companies, it represents deceptively that it may be to the
financial advantage of the party to reply to the correspondence. Ac-
tually the only purpose of the letter is to locate a debtor and collect
a debt. The correspondence, therefore, is misleading and deceptive
to the extent it may represent otherwise.

Counsel supporting the complaint have requested that the order
include a provision which would prohibit the respondents from using
or placing in the hands of others for use, any form, questionnaires
or other materials, printed or written, which do not clearly reveal
that the purpose for which information is requested is that of obtain-
ing information concerning delinquent debtors. We find that the
form letters herein found to be false and misleading fail to reveal
their true purpose and deceive recipients to the extent that they do
not know why the information is being requested. Accordingly, we
believe that an appropriate disclosure provision in the order Is neces-
sary to prevent further deception. Mitchell S. Molr, t/a National
Jesearch Company, et al. v. Federal Trade Commission, 272 I 2d
101 (9th Cir., 1959). See also the order in National Clearance Bu-
reau, et al., Docket No. 6648, afiirmed National Clearance Bureau,
et al. v. Federal Trade Commission, 255 I. 2d 102 (3d Cir., 1958).

The hearing examiner in his initial decision orcered that the com-
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plaint be dismissed as to respondent National Liquidators, Incor-
porated, and its officers. He found, however, that both the corporate
and individual respondents cooperate and act together in carrying
out the acts and practices which he found to be unlawful. The cor-
porate respondents occupy the same place of business at 7410 Beverly
Boulevard, Los Angeles, California. Individual respondents Harold
O. Jackson and Marion E. Jackson are officers of both corporations
and E. W. Pond is director of both corporations. These individuals
formulate, control and direct the policies, acts and practices of both
corporate respondents. While it was not found that National Liqui-
dators, Incorporated, directly engaged in all of the practices alleged
to be unlawful, this corporation acted with the other respondents in
carrying out such practices and shares the responsibility for the
violations. Moreover, the finding that respondents used deceptive
form letters relates to both corporate respondents. In the circum-
stances, we see no reason to distinguish between the corporate re-
spondents so far as the remedy is concerned. If the order is to be
effective in a case such as this where respondents have acted together
and where they operate what is in effect a single business, it must
encompass all the respondents. Accordingly, we hold that the exam-
iner erred in dismissing the complaint as to National Liquidators,
Incorporated, and its officers.

The respondents’ appeal is denied and the appeal of counsel in
support of the complaint is granted. It is directed that an appro-
priate order be entered.

FINAL ORDER

Respondents, except National Liquidators, Incorporated, and coun-
sel supporting the complaint having filed cross-appeals from the
hearing examiner’s initial decision, and the matter having come on
to be heard by the Commission upon the whole record, including
briefs in support of and in opposition to the appeals, and the Com-
mission having rendered its decision denying respondents’ appeal
and granting the appeal of counsel in support of the complaint. and
directing that an appropriate order be entered:

1t is ordered, That the first sentence in numbered paragraph 6 of
the findings contained in the initial decision be, and it hereby is,
modified to read as follows:

Through the use of the name of National Retail Board of Trade,
Inc., in the course and conduct of the aforesaid business, this re-
spondent and the individual respondents represented, and now rep-
resent, that the corporation so named is a nationwide organization

of retailers.
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It is further ordered, That the paragraph numbered 7 of the find-
ings contained in the initial decision be, and it hereby is, modified
to read as follows:

7. Through the use of the name National Liquidators, Incorpo-
rated, in the course and conduct of the aforesaid business, this re-
spondent, and the individual respondents represented, and now repre-
sent, that the corporation so named is engaged in the liquidation
business. The firm of National Liquidators, Incorporated, is en-
gaged solely in the business of collecting accounts, and while it is
true that the term “liquidation” is broad enough in meaning to in-
clude a collection business, it also can mean a person appointed to
carry out the winding up of the aflairs of a company. It, therefore,
may be used in such a manner as to represent that it could be to the
financial advantage of the person involved to reply to correspond-
ence in which it appears. In evidence in this record is a letter con-
taining the letterhead “National Liquidators, Incorporated”. This
letter also includes the company’s emblem on which appears the fol-
lowing words: “National Liquidators, Incorporated—A National In-
stitution”. The form letter is signed by M. E. Jackson, auditor.
When used in this context, the name National Liquidators, Incor-
porated, represents that it would be to the financial advantage of
the party for which the information is requested, if the recipient
will reply. In fact, the only purpose of the letter is to locate a
debtor and collect a debt. The representation, therefore, is false,
misleading and deceptive. The name National Liquidators, Incor-
porated, when so used, has the capacity and tendency to mislead
reciplents into the erroneous and mistaken belief that such repre-
sentation 1s true and may induce them because of such erroneous
and mistaken belief to furnish information which they would not
have .otherwise provided.

1t is further ordered, That the paragraph numbered 8 of the find-
ings contained in the initial decision be, and it hereby is, modified
by deleting the words “The complaint further alleges that” and by
capitalizing the word “the” immediately following the deleted words.

1t is further ordered, That paragraph numbered 9 of the findings
contained in the initial decision be, and it hereby is, modified by
inserting at the end thereof the following sentence:

It 1s, therefore, found that each of the representations set forth
in subparagraphs 1 through 5 in paragraph 8 above, is false, mis-
Jeading and deceptive.

It is further ordered, That the paragraph numbered 10 of the
findings contained in the initial decision be, and it hereby is, modi-
fied by inserting the words “by creditors” immediately following the
word ‘“accounts”.
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It is further ordered, That the footnote to the paragraph num-
bered 10 of the findings contained in the initial decision be, and it
hereby is, modified to read as follows:

'1The respondents contend that the use of these representations
are not misleading to creditors because the representations are not
made to creditors. This contention is rejected. At least one of the
representations appears on forms presented to creditors. Reference
is made to Commission Exhibit 8, a contract used for assigning
accounts. Some of the representations involved appear on forms
intended to be sent to debtors, but even these forms could come to
the attention of creditors. Moreover, the contention fails to estab-
lish a defense since some or all of the false representations have the
tendency and capacity to deceive debtors into an erroneous and mis-
taken belief as to the true nature of respondents’ business and in-
duce them because of such erroneous.and mistaken belief to furnish
information which they would not have otherwise provided.

It is further ordered, That the first sentence of the paragraph
numbered 11 of the findings contained in the initial decision be
modified to read as follows:

In the course and conduct of their aforesaid business by collect-
Ing accounts, respondents frequently seek, and have sought, to as-
certain the current address of persons from which they are attempt-
ing to collect accounts.

1t is further ordered. That the initial decision be, and it hereby is,
modified by substituting for the paragraphs numbered 12, 18 and 14
of the findings contained in the initial decision, the following para-
graphs: .

12. The first letter quoted above is sent to debtors. It is so
phrased as to cause a debtor to believe that there may be some finan-
cial advantage in furnishing the information. The statement there-
in that “This is a matter of importance to the proper person”, com-
bined with the term “Liquidation” signifies or suggests possible
benefit. The truth is that the sole purpose of the letter is to locate
a debtor and colect a debt. . Therefore, the representations as to
financial advantage in this first form letter are found to be false,
misleading and deceptive. The use by the respondents of this form
letter has the capacity and tendency to mislead a substantial num-
ber of debtors into the erroneous and mistaken belief that such
representations are true and may induce them because of such erro-
neous and mistaken belief to furnish information which they would
not. have otherwise provided.

18. The second form letter quoted above is sent to the debtor’s
employer. While there 1s nothing in the body of this form letter
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which is false or deceptive, nevertheless, taken in its entirety it is
misleading in its overall effect. The letter contains the letterhead
of the Naional Retail Board of Trade, Inc., or National Liquidators,
Incorporated, and the emblem of the respective companies, one of
which contains the words “National Retail Board of Trade—A Na-
tional Institution” and the other “National Liguidators, Incorpo-
rated—A National Institution”. The letter is signed by M. E.
Jackson, Auditor. The representation in the letter, considering it
as a whole, is that it would be to the financial advantage of the
employee if the recipient employver will veply. In fact, the only
purpose of the letter is to locate a debtor and collect a debt. The
representation, therefore, is false, misleading and deceptive. This
form letter has the capacity and tendency to mislead recipients into
the erroneous and mistaken belief that such representation is true
and may induce them because of such erroneous and mistaken belief
to furnish information which they would not have otherwise pro-
vided.

It is further ordered, That the order contained in the initial deci-
sion be, and it hereby is, modified to read as follows:

It is ordered, That respondents, National Retail Board of Trade,
Inc., a corporation, and National Liquidators, Incorporated, and
their officers, and Harold O. Jackson and Marion E. Jackson, indi-
vidually and as officers of said corporations, and E. W. Pond, in-
dividually and as a director of said corporations, and said respond-
ents’ representatives, agents and employees, diréctly or through any
corporate or other device, in connection with the solicitation of ac-
counts for collection, or the collection of, or attempts to collect
accounts, or to obtain information concerning delinquent debtors,
in commerce, as “commerce” is defined in the Federal Trade Com-
mission Act, do forthwith cease and desist from:

1. Representing, directly or by implication:

(a) That they have corresponding bonded attorneys or profes-
sional collectors; or that they have any other persons or firms asso-
ciated with them, unless such is the fact;

(b) That they have associate oflices;

(c) That they are an organization for the protection of creditors;

(d) That they obtain investigations or reports through banks,
employvers or other organizations;

(e) That they issue credit reports;

(f) That they are a natfional institution by using the emblem
containing the words “National Retail Board of Trade—A National
Institution” or “National Liquidators, Incorporated—A National In-
stitution” or by any other means.
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2. Using the name National Retail Board of Trade Inc., or any
other name of similar import; or representing, directly or by im-
plication, that they are an organization of retailers or are connected
in any manner with retailers or an organization of retailers.

3. Representing, through use of deceptive trade names or in any
other manner, that their business is other than that of a private
collection agency engaged in collecting past due accounts.

4. Using, or placing in the hands of others for use, any forms,
questionnaires or other materials, printed or written, which do not
clearly reveal that the purpose for which the information is re-
quested is that of obtaining information concerning delinquent
debtors.

1t is further ordered, That the initial decision of the hearing ex-
aminer, as modified, be, and it hereby is, adopted as the decision of
the Commission. : _

1t is further ordered, That the respondents shall, within sixty
(60) days after service upon them of this order, file with the Com-
mission a report, in writing, setting forth in detail the manner and
form in which they have complied with the order to cease and desist.

Ixn TaE MATTER OF
BARNARD HOSIERY CO., INC, ET AL.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS

Docket 7544. Complaint, July 15, 1959—Decision, Sept. 22, 1960

Order requiring manufacturers to cease violating the Wool Products Labeling’
Act by labeling as “Wool 359, Cotton 659%, 1009 wool cushion sole”, men's
hosiery which contained no wool except for the soles and in which the per-
centage by weight of wool was substantially less than 35% ; and by labeling
other men’s hosiery as “1009% Wool Sole Cushioning—Top, body all cotton”,
when the wool content of the soles was substantially less than 100%.

Mr. Thomas A. Ziebarth and Mr. Charles W. O’Connell support-
ing the complaint.
Respondents, Pro Se.

Inir1an DEcision By Epwarp Creer, HEarine ExaMINER

THE COMPLAINT

The complaint charges that respondents violated the Wool Prod-
ucts Labeling Act of 1939 and the Rules and Regulations promul-
gated thereunder by misbranding mens hosiery and it is also charged
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that the respondents violated Section 5 of the Federal Trade Com-
mission Act through the use of false and misleading statements on
sales invoices and shipping memoranda which misrepresented the
fiber content of hosiery.

THE ANSWER

The corporate respondent and the individual respondent Nathan
Natelson filed an answer which admitted the alleged corporate status
of the corporate respondent and the control by the individual re-
spondents. The individual respondent Robert Sharp did not file an
answer and did not appear at the hearing but he did enter into a
stipulation which is a part of the record in which he conceded that
he cooperated in formulating, directing and controlling the acts and
practices of the corporate respondent which was engaged in inter-
state commerce. The answer further admitted respondents were
engaged in “commerce” as alleged and that they were in competition
in commerce with others engaged in the manufacture and sale of
hosiery containing wool. The other allegations were denied and the
answer asserted as an affirmative defense that the markings on its
hosiery were in full compliance with Rule 23 of the Rules and
Regulations promulgated by the Commission under the authority of
the Wool Products Labeling Act of 19389 and that such markings
were not deceptive.

A hearing was held at which evidence was received in support of,
and in opposition to, the allegations of the complaint. Thereafter,
proposed findings as to the facts and a proposed order were submit-
ted by counsel supporting the complaint and by the corporate re-
spondent. These proposals have been considered and to a consid-
erable extent those submitted by counsel supporting the complaint
have been accepted and are embodied herein. To the extent that
they are not embodied herein, the proposals submitted are hereby
rejected.

After considering the entire record, the hearing esaminer now
finds the following facts.

FINDINGS OF FACTS

1. Respondent Barnard Hosiery Co., Inc., 1s a corporation organ-
ized, existing and doing business under and by virtue of the laws
of the State of New York. Respondents Nathan Natelson and
Robert Sharp are president-treasurer and secretary of the corpo-
tate respondent, respectively. Said individual respondents cooper-
ate in formulating, directing and controlling the acts, policies and
practices of the corporate respondent, including the acts and prac-
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tices herein referred to. All respondents have their office and prin-
«cipal place of business at 29 West 34th Street, New York, N.Y.

2. Subsequent to the effective date of the Wool Products Label-
ing Act of 1939 and more especially since 1955, respondents have
caused the manufacture for introduction into commerce, introduced
into commerce, sold, transported, distributed, delivered for shipment
and offered for sale in commerce, as “commerce’ is defined in said
Act, wool products as “wool products” are defined therein.

3. Respondents in the course and conduct of their business as
aforesaid were and are in competition in commerce with other cor-
porations, firms and individuals likewise engaged in the manufacture
and sale of hosiery containing wool.

4. The record shows that respondents are engaged in the business
of marketing hosiery. The product which is the subject matter of
the complaint is referred to as a “cushion sole sock”. This product
consists of a cotton sock to which wool has been added in certain
places for its cushioning effect.

5. Wool has been added to the inside of the sole and high heel of
the cotton sock by attaching the wool to the cotton portion by a
process known as terry stitching and these are the only parts of
the sock that contain any wool. The high heel 1s not to be confused
with the heel. The heel is cushioned with cotton and an area above
the heel is cushioned with wool and is referred to as the high heel.
The toe like the heel is cushioned with cotton. The weights of wool
and cotton in the parts of the sock that have the wool cushioning
are approximately equal.

6. A test of one of the respondents’ socks shows the wool content
of the entire sock to be 19.3% and a test of another of respondents’
socks shows that one to be 17.6% wool.

7. Respondents used two different transfers on the sock in ques-
tion to designate the fiber content therein. These transfers read as
follows:

(1) Wool 85%; cotton 65% ; 1009 wool cushion sole (CX 1).
(2) 1009 Wool sole cushioning; top, body all cotton. (CX 3)

Respondents did not label their hosiery as required by Sections
4(a) (1) and 4(a)(2) of the Wool Products Labeling Act of 1939
in that the labels did not show the correct percentage of wool in
their socks and did not show the actual percentage of wool in the
sole section of the socks. In its proposed order the corporate re-
spondent concedes that the transfer quoted first in finding 7T
constitutes misbranding but contends that the transfer last quoted
in finding 7 was not shown to be deceptive. Respondents contend
that Rule 28 of the Rules promulgated under the Wool Act per-
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mits the use of the labeling last quoted in finding 7 because they
contend that the sole is the inside of the sock and the foot is the
outside. Literally, the term foot includes the toe, heel and sole and
the term sole includes both the inner and outer layers if, in fact,
there are inner and outer layers as is the case here. It may be that
a cushion inner sole, as distinguished from a complete sole, could
be considered a recognizably distinct section of a sock although the
trade generally, as evidenced by the Trade Practice Rules for the
Hosiery Industry, does not consider this to be true but it is not
necessary to decide this because the respondents did not distinguish
between inner sole and outer sole and it seems obvious that respond-
ents’ hose had both an inner sole of wool and an outer sole of cotton
and thus the complete sole was misbranded. It could be considered
that respondents’ cushion scle is padding and that its fiber content
should be set forth separately as required by Rule 24 but in any
event this Rule has not been complied with and more particularly
Rule 23 was not complied with as respondents contend.

The permissive portion of Rule 23 was not adhered to, but more
importantly and as a part of the same issue, the mandatory portion
of the Rule was violated because a failure to designate the part of
the sole which was wool and the part which was cotton does not
avoid deception as the rule requires. There is no evidence to show
whether the cushion sole or inner sole is a recognizably distinct
section except what may be observed from an examination of the
product. It cannot be found that it is not a recognizably distinct
section but if there is such section, Rule 23 requires that each such
section be separately identified in the same label and the Rule would
require that the fiber content of the inner sole, the outer sole, and
each other recognizably distinct section be similarly identified with
the fiber content shown. This, the respondents have not done. Thus,
their contention that they have complied with the permissive sec-
tion of the Rule must be rejected. It also appears that the use of
larger print in the “100% wool” portion of the label and smaller
print for the portion “top, body all cotton” aids in the deception.

CONCLTSION

Respondents have misbranded hosiery containing wool within the
intent and meaning of Section 4(a) (1) and 4(a)(2) of the Wool
Products Labeling Act of 1929 and of Rule 23 of the Rules and
Regulations promulgated thereunder. It is also concluded that the
evidence does not show a violation of Section 5 of the Federal Trade
Commission Act which was alleged in Paragraph Ten of the Com-
plaint because it does not appear that the shipping memoranda to
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the producing mill, which are in evidence, had the capacity to
deceive.
ORDER

It is ordered, That respondents Barnard Hosiery Co., Inc., a cor-
poration, and its officers and Nathan Natelson and Robert Sharp,
individually and as officers of said corporation, and respondents’
representatives, agents, and employees, directly or through any cor-
porate or other device, in connection with the introduction or manu-
facture for the introduction into commerce, or the offering for sale,
sale, transportation or distribution in commerce, as “commerce’” is
defined in the Federal Trade Commission Act and the Wool Prod-
ucts Tabeling Act of 1939, of hosiery composed in whole or in part
of wool or other wool products, as such products are defined in and
subject to the Wool Products Labeling Act of 1939, do forthwith
cease and desist from misbranding such products by:

1. Falsely or deceptively stamping, tagging, labeling or other-
wise identifying such products as to the character or amount of the
constituent fibers included therein;

2. Failing to affix labels to wool products showing each element of
information required to be disclosed by Section 4(a)(2) of the
Wool Products Labeling Act of 1939.

3. Falsely or deceptively designating the character or amount of
the fibers contained in any section of a wool product composed of
two or more sections which are recognizably distinct in violation of
Rule 23 of the Rules and Regulations promulgated pursuant to the
Wool Products Labeling Act of 1939.

OPINION OF THE COMMISSION

By Axperson, Commissioner:

In the initial decision filed by the hearing examiner, the exam-
mer found that the respondents had misbranded their hosiery prod-
acts in violation of the Wool Products Labeling Act and that such
violations included failure to comply with the requirements of Rule
23 of the Rules and Regulations promulgated under the Act. These
findings and the order based thereon the respondents are here
contesting.

The complaint’s charges of misbranding and the evidence received
related to two forms of imprinted labeling statements used by re-
spondents for designating the fiber content of socks marketed by
them, which statements or transfers read as follows:

(1) Wool 859 ; cotton 65% ; 1009% wool cushion sole.
(2) 100% Wool sole cushioning; top, body all cotton.
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Respondents, in their appeal, do not challenge the finding of law
violations attending use of the first aforementioned label. The ap-
peal thus presents the sole question of whether the hearing exam-
iner erred in finding that the second label fails to comply with the
requirements of the rule previously referred to which provides for
disclosure of the fiber composition of wool products on a sectional
basis under circumstances and in the manner there prescribed.

Respondents’ hosiery is referred to as a cushion sole sock. It is
essentially a cotton sock with tufted or looped stitching affording a
cushioning effect and applied by a process known as “terry stitch-
ing.” The cushioning for the toe and heel is composed of cotton;
that for the area in between them, that is, the sole, is wool; and
that for the high heel, namely, the reinforcing area joining the heel
and extending up toward the body or leg, also is wool. The cush-
loning is limited to these particular portions of the sock and is
plainly visible on their inner surfaces and, where the wool yarn is
knitted with the cotton yarn, they form the fabric. The weights of
the cotton and wool in the parts where wool is used are approxi-
mately equal.

Rule 23* permits and authorizes sellers of wool products which
are composed of two or more recognizably distinct sections of dif-
fering fiber compositions to show the fiber composition of each sec-
tion separately, provided that such designations include the respec-
tive percentages applicable to each section specifically designated
and provided that the disclosure made is adequate to fully inform
purchasers; and under the rule, sectional disclosure of fiber compo-
sition in the manner above prescribed is mandatory when necessary
to avold deception of purchasers or purchaser-consumers. The ex-
hibits received in evidence include a copy of certain specifications
relating to wool “cushion-sole” men’s socks which have been ap-
proved by the procurement divisions of the armed services. These
specifications prescribe, in effect, a seamless sock with top and leg
composed of designated yarns and having terry or tuft stitches
“throughout, the high heel, heel, sole, toe, toe and ring toe.”

Respondents contend that the hearing examiner erred in failing
to find that the term “sole” as a designation for cushion sole hose

1 Rule 23—~Sectional Disclosure of Content.

(a) Permissive. Where the wool product is composed of two or more sections which
are recognizably distinct and such several sections are of different fiber composition, the
required fiber content to he stated upon the stamp, tag, label, or other mark of identifi-
cation may be separated in the same label or mark in such manner as to show the fiber
composition of each section, provided the section to which the respective percentages and
fiber designations apply is specifically designated and such disclosure by sections is ade-
quate fully to inform purchasers of the required information.

(b)Y Mandatory. The disclosure by sections as above provided shall be made in all
instances where such form of marking is necessary to avold deception of purchasers and
Durchaser-consumers.  [16 C.F.R. § 800.23]
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connotes the inner portion where two fabrics are combined to form.
its foot portion and that the inner cushioning material in the foot
area thus constitutes a distinct section for purposes of fiber disclo-
sure. ere the area constituting the inner cushioning in the foot
section deemed an appropriate distinct section for purposes of fiber
disclosure, as contended, the respondents’ labels identifying the sole
cushioning of their hosiery as “100% wool” and referring to the
~top and body as all cotton still would not supply the information
prescribed by the rule and would be deceptive. This is evident be-
cause the heel and toe are likewise components of the foot portion
and not of the top and body of hosiery, and the label is silent as
to the fact that these components in the respondents’ products are
in fact all cotton. Furthermore, not all the yarn used by the re-
spondents for the cushioning effect is wool yarn. As previously
noted, the cushioning for the toe and heel of their socks is com-
posed of cotton.

In 1941, the Commission promulgated Trade Practice Rules for
the Hoslery Industry. Rule 9(n)? thereof recognizes as appropriate
sections of hosiery for purposes of making sectional disclosures of
fiber content, (1) the “body” or “leg™; (2) the “top” or “welt”; and,
(3) the “foot” or “heel, toe and sole.” Although the record suggests
that production of socks having this type of cushioning material be-
gan later, in 1943, the record also includes evidence as to current
pactices and customs in the hosiery trade respecting the nomencla-
ture of sections and disclosure of their fiber contents. An affidavit
executed by an official of a trade association, whose membership
manufactures approximately 75% of the hosiery produced in this
country, states that members (and non-members with few excep-
tions) recognize and use the sections designated in the above trade
practice rules. Furthermore, according to that affidavit, the mem-
ber producers and most nonmembers who make hosiery wish cushion
soles composed of cotton and wool yarn also set forth the fiber con-
tents of such soles separately together with the respective percent-
ages of each fiber. It is clear therefore that there is no general
understanding among the members of the industry that the inner
segment of a cushion sole is an appropriate distinct section for pur-
poses of fiber disclosure. It is evident, on the other hand, that a
cushion sole consisting of an inner and outer segment is the portion
which is duly recognized as an appropriate distinet section for pur-
poses of fiber disclosure. '

The Wool Products Labeling Act contemplates that products con-
taining the woolen fibers there designated bear labels or other

26 Fed. Reg. 2428 (Mayrx 15, 1941); 16 C.F.R. §152.9 (1960).
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means of identification showing the respective percentages of total
weight of those and the other fiber constituents. Under Section 6(a)
of the Act, the Commission is empowered, among other things, to
make rules requiring the segregation of such prescribed information
as relates to different portions of a wool product in the interest of
preventing deception or confusion. Rule 23 was promulgated by
the Commission pursuant to that authority. The statute makes it
mandatory, and the rules and regulations contemplate, that products
subject to the Act and containing a uniform blend of fibers through-
out be identified as to their fiber content in the manner prescribed
by Section 4(a)(2) (A) of the Act. The rule is directed to wool
products composed of two or more recognizably distinct sections of
differing composition; and subparagraph (a) imposes a duty on
sellers electing to avail themselves of its permissive provisions to
specifically designate each component section and disclose the re-
spective fiber compositions of each. The record in this proceeding
supports informed determinations that respondents have failed to
comply with Rule 23(a) because their labeling statements or trans-
fers have failed to designate the recognizably distinct sections of
their hosiery and to show the respective percentages of wool and
cotton contained in the fabric composing each such section. Such
products accordingly were misbranded within the meaning of the
Act.

Rule 23 additionally makes sectional disclosure mandatory in any
situation where that form of marking is necessary to prevent decep-
tion. Tests of two representative samples of respondents’ socks re-
veal that the wool present in one constituted 19.3% of its entire
weight and in the other 17.6%. As previously noted, however, only
the high heel and the sole area of the foot between the heel and
toe of respondents’ hosiery have contained wool fiber. That a state-
ment, designating the percentage which the wool fiber in those par-
ticular areas bears to the entire sock would represent and imply,
contrary to the facts, that the wool fiber was uniformly present in
that percentage throughout the entire sock is obvious, and requires
no further comment. It follows that respondents’ cushion sole
hosiery are subject to the mandatory requirements of Rule 23(h).

Where Rule 23 1s governing, 1t is not necessary that the label ad-
ditionally show the percentages in which the constituent fibers of
the distinet sections are present in the overall product. At the
option of the seller, however, a statement in that regard may be set
forth on the label as non-required information in conformity with
itule 10(h).
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To the extent that the findings and conclusions in the initial deci-
sion depart from those expressed above, the initial decision shall be
deemed modified. We further note that the order to cease and de-
sist contained in the initial decision does not expressly require that
future labels reveal the statutorily prescribed fiber information on
a sectional basis. The order is being appropriately modified to
remedy this deficiency and also for the purpose of clarifying the
fact that overall disclosure of fiber content is not required in label-
ing situations where Rule 23 governs. The respondents’ appeal is
denied and the initial decision, modified as noted above, is being
adopted as the decision of the Commission.

Conumissioner Tait did not participate in the decision of this
maltter.

FINAL ORDER

This matter having been heard by the Commission upon the appeal
filed by the respondents from the initial decision of the hearing
examiner; and

The Commission having denied the appeal for reasons stated in
the accompanying opinion and having further determined that the
order to cease and desist contained in the initial decision should be
modified :

1% is ordered, That the order contained in the initial decision be,
and 1t hereby is, modified to read as follows:

It is ordered, That respondents, Barnard Hosiery Co., Inc., a cor-
poration, and its officers, and Nathan Natelson and Robert Sharp,
individually and as officers of said corporation, and respondents’
representatives, agents, and employees, directly or through any cor-
porate or other device, in connection with the introduction or manu-
facture for the introduction into commerce, or the offering for sale,
‘sale, transportation or distribution in commerce, as “commerce” is
defined in the Federal Trade Commission Act and the Wool Prod-
ucts Labeling Act of 1989, of hosiery composed in whole or in part,
of wool or other wool products, as such products are defined in and
subject to the Wool Products Labeling Act of 1939, do forthwith
cease and desist from misbranding such products by :

1. Falsely or deceptively stamping, tagging, labeling or otherwise
identifying such products as to the character or amount of the con-
stituent fibers included therein.

2. Failing to affix labels to wool products showing each element
of information required to be disclosed by Section 4(a)(2) of the
Wool Products Labeling Act of 1989; provided, however, that the

640968—63——45
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overall content of the wool products need not be given if such prod-
ucts are labeled in accordance with Rule 23 of the Rules and Regu-
lations promulgated under said Act.

3. Misbranding wool products by failing to set forth on stamps,
tags, labels or other means of identification attached to such products
the information required under Section 4(a)(2) {A) of the Wool
Products Labeling Act with respect to each specifically designated
section of a wool product composed of two or more sections where
such sections are of a different fiber composition and are recognizably
distinet.

4. Falsely or deceptively designating the character or amount of
the fibers contained in any section of a wool product composed of
two or more sections which are recognizably distinct in violation of
Rule 23 of the Rules and Regulations promulgated pursuant. to the
Wool Products Labeling Act of 193¢,

It is further ordered, That the charges contained in pa ragraph ten
of the complaint be, and the same hereby are, dismissed.

1t is further ordered, That the initial decision as modified herein
be, and it hereby is, adopted as the decision of the Commission.

It is further ordered, That the respondents named in the preamble
of the order to cease and desist shall, within sixty (60) days after
service upon them of this order, file with the Commission a report,
in writing, setting forth in detail the manner and form in which
they have complied with the order to cease and desist.

Commissioner Tait not participating.

In e MATTER OF
HOVING CORPORATION

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Docket 7195. Complaint, July 18, 1958 1—Decision, Sept. 28, 1960

Order requiring a corporation trading as “Bonwit Teller”, with retail stores in
New York City, Chicago, Cleveland, and other cities, to cease violating the
Fur Products Labeling Act by labeling which deceptively identified the ani-
mals producing certain furs or named an additional animal; by advertising
in newspapers and otherwise which failed to disclose the names of animals
producing certain furs or the country of origin of imported furs, failed to
disclose when fur products contained artificially colored or cheap or waste

1 Amended and Supplemental Complnint dated Mar. 9, 1959.
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fur, and contained the name of another animal than that producing certain
fur: and by failing in cther respects to comply with labeling and invoicing
requirements.
AMr. Thomas 4. Ziebarth for the Commission.
Dunnington, Bartholow & Miller, by Mr. Charles G. Pillon, of
New York, N. Y., for respondent.

Intrian Decision 5Y J. Eare Cox, Hearine ExaMINER

The complaint charges that respondent has violated the Fur Prod-
ucts Labeling Act and the Rules and Regulations thereunder. After
hearings and submission of proposed findings, conclusions and or-
der, and upon the basis of the entire record, the following findings
of fact are made, conclusions drawn and order issued.

1. Respondent Hoving Corporation is a Delaware corporation
having its principal place of business at 721 Fifth Avenue, New York
City. Tt isengaged, in interstate commerce, in the business of selling
women’s wearing apparel and accessories, including articles com-
prised, in whole or in part, of fur. It trades under the name “Bon-
wit Teller” and maintains retail stores at 721 Fifth Avenue, New
York City, and in Cleveland, Chicago, and other cities. Its sales
volume during the fiscal year 1957 in all of its seven stores was in
excess of $33,000,000, involving the sale of approximately 2,000,000
items; and it has more than 250,000 charge account customers
throughout the United States. Fur products represent approxi-
mately 1%4% to 2% of respondent’s total business. As an incident
to its business it causes numerous advertisements to be printed in
various newspapers, magazines and other periodicals.

9. The original complaint, issued July 18, 1958, was superseded by
an amended and supplemental complaint dated March 9, 1959, mailed
March 18, 1959. This procedeing is to be determined upon the
charges in the amended complaint, which fall into three general
categories—false labeling, false invoicing and false advertising.

A. Labeling Charges; Paragraphs 8 through 6:

3. Under this general classification there are several charges more
or less specifically set forth, as follows:

(a) Certain fur products were falsely and deceptively identified
with respect to the name or names of the animal or animals which
produced the fur—a violation of §4(1) of the Act;

(b) Certain fur products were not labeled as required by § 4(2) of
the Act and the Rules and Regulations thereunder;

(¢) Certain fur products were misbranded in that the labels con-
tained the name of an animal in addition to the name of the animal
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that produced the fur—violating §4(8) of the Act and the Rules
and Regulations thereunder;

(d) Certain fur products were not labeled as required by the Act
and in accordance with the Rules and Regulations in the following
respects:

(1) Required information was abbreviated—a violation of Rule 4;

(2) Required information was mingled with non-required infor-
mation—a violation of Rule 29 (a) ;

(3) Required information was set forth in handwriting
tion of Rule 29(b);

(4) Item numbers or marks were not set forth on Jabels—a viola-
tion of Rule 40.

4. To support the labeling charges there was introduced into evi-
dence a white mink mufl which was procured from respondent’s New
York store on December 5, 1958, by an investigator from the Com-
mission’s New York office, accompanied by Mr. Mac Shuler, who
conduets in New York a resident fur-buying business for out-of-town
stores. The label on the muff contained the following information:

Bleached white mink plate; fur origin: USA; item #5; style 1407: RN 3971.

a viola-

The muff was fabricated from what is known in the trade as a
“plate”, which consists of small. pieces of fur from the bellies or
flanks of minks, sewn together to form a larger rectangular piece
approximately 8” x 12” in size. The pieces were small sections which
had “fallen off the furrier’s table during the operation of making
a mink garment.” Counsel have “joined in recommending” that such
pieces may be referred to as “waste fur”. The fur had been bleached
to achieve a white color. Its selling price, exclusive of tax, was
$39.50. If it had been fabricated from average quality whole white
mink skins, the price would have been “in the neighborhood of $850
last December, figuring on a basis of 6 skins at $§240, plus labor, plus
markup”. The value of the mink plate actually used, in the same
market, was estimated roughly by the Commission’s expert witness
at 5¢ per square inch. The mufl was manufactured by Miss Alice,
Inc., and the cost of the fur contained. exclusive of cost of incor-
perating it into the mufl, was stated to be less than $5.00.

No labels or tags relating to any other fur product are in evidence.

5. Counsel for the respondent contend that since the manufac-
turer’s cost of the fur contained in the mink muff did not exceed
$5.00, the product, under Rule 39, is exempt from the requirements
of the Act. The applicable part of Rule 39 reads as follows:

(a) Where the cost of any manufactured fur or furs contained in a fur prod-

uct, exclusive of any costs incident to its incorporation therein, does not exceed
five dollars ($5.00), or where a manufacturer’s selling price of a fur product does
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not exceed five dollars (§5.00), and no express or implied representation is made
concerning the fur contained in such product * * * the fur product shall be
exempt from the requirements of the Act and Regulations; * * *,

By labeling the mufl, respondent made certain representations
concerning the fur contained therein, and therefore the fur product
1s not exempt from the requirements of the Act and the Regulations.

6. Assessing the label on the basis of the charges, it must be con-
cluded that the label clearly (a) discloses the name of the animal
which produced the fur; (b) contains no name of an animal other
than that which produced the fur; (c) contains no abbreviation
except USA, which has repeatedly been disregarded in the Commis-
sion’s decisions as a violation of Rule 4; (d) does not mingle required
infromation with nonrequired information; (e) does not set forth
the required information in handvwriting; (f) discleses the item
number of the product.

There is a provision in §4(2) (D) of the Act that the label must
disclose “that the fur product is composed in whole or in substan-
tial part of paws, tails, bellies, or waste fur, when such is the fact.”
Rule 20(a), which further elucidates § 4(2) (D) of the Act, provides:

WWhere fur products, or fur mats and plates, are composed in whole or in sub-
stantial part of paws, tails, bellies, sides, tlanks, gills, ears, throats, heads, scrap
pieces or waste fur, such fact shall be disclosed a a part of the required infor-
mation in labeling, invoicing and advertising. Where a fur product is made of
the backs of skins such fact may be set out in labels, invoices and advertising.

“Rule 20,” respondent says, “is, in eflect, a tautology, in reality,
saying that a ‘plate’ is a ‘plate’, and the information which it re-
quires is unnecessary and unreasonable.” TWhat the respondent con-
tends is that by use of the word “plate” the label clearly discloses
that the muff is made of pieces of bellies, or waste fur. To the fur
industry that may be the case, but the Act and the Rules were
adopted for the protection of the public and not for members of
the industry. Respondent’s label, by failing to disclose that the
mufl was made of scrap pieces of bellies or flanks, or waste fur, does
not comply with the relevant requirements of the Act and the Rules.

7. In concluding this section, it is found that respondent, through
labeling this mink muff as it did, has violated the provisions of the
Act and the Rules as to labeling by not conforming to the require-
ments of §4(2) (D) thereof and the Rules relevant thereto.

B. Inwoicing Charges—Paragraphs 7 and 8 of Complaint :

8. There are two invoicing charges:

(a) a general charge that certain fur products were not invoiced
as required by §5(b) (1) of the Act and the Rules thereunder, and

(b) that required information was set forth in abbreviated form,
violating § 5(b) (1) of the Act and Rule 4 thereunder.
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9. There are three invoices in evidence.

(a) One is a sales slip issued by Bonwit Teller to the purchaser
of the white mink muff above referred to. Under heading “Items
& Style” the description is as follows:

Whi mink muff 37—1407.

The sales slip shows date, price, Federal tax, sales tax, department
number and other information customarily found on department-
store sales slips, but no other information pertaining to the mink
muff. It does not show that the fur product was dyed or bleached,
or made of bellies, flanks or waste fur, as required by §5 (b) (1) of
the Act.

(b) Another sales slip was issued by Bonwit Teller to Max Azen,
in which the fur product is described as a

White Mink Set.

With reference to this product the purchaser, a fur expert, stated
by affidavit that “the set was composed of assembled or pieced mink
and not solid mink and furthermore that the pieces from which said
set was assembled averaged one-half by one inch in size”. Because
of the small size of the pieces it must be concluded that the fur prod-
uct covered by this invoice was made of scrap pieces or waste fur.
Being white mink, the fur must have been dyed or bleached. By not
disclosing these facts this invoice was faulty and did not comply with
the requirement of §5(b) (1) of the Act and the Rules thereunder.
This fur set was purchased by Azen on the basis of an advertisement
in the New York Times of November 24, 1957.

(¢) The third sales slip shows that it was issued by Bonwit Teller
for a “Beige Otter Coat”. It was stipulated that otter fur in its
natural state is dark brown in color ,and if it is beige in a fur gar-
ment, the fur would of necessity be dyed, bleached or otherwise arti-
ficially colored. This information is not disclosed on the sales slip,
which is therefore faulty.

10. In concluding this section, it is found that in its invoicing
respondent has violated § 5(b) (1) of the Act and Rule 4 of the Rules
and Regulations as charged. '

C. Advertising Charges—Paragraphs 9 and 10:

11. The complaint charges that in its advertising respondent has
violated § 5(a) (1), (8), (4), () and (6) of the Fur Act and Rule 20.

(a) by failing to disclose the name or names of the animal or ani-
mals that produced certain furs;

(b) by setting forth the name of an animal in addition to the
name of the animal that produced certain furs;

(¢) by failing to disclose the name of the country of origin of
certain imported furs;
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(d) by failing to disclose that certain furs were bleached, dyed or
otherwise artificially colored; and

(e) by failing to disclose that certain furs were composed in whole
or in part of paws, tails, bellies, or waste fur.

12. To support the foregoing charges, the following advertise-
ments were presented :

(1) In the New York Herald Tribune of December 3, 1958
(CX 4), respondent advertised “mink, chinchilla, fox” furs, but did
not disclose the type of fox as specified in the Name Guide, and so
did not comply with §5 (a) of the Act and the Rules thereunder.

(2) Two identical advertisements, one in the Cleveland Press of
December 7, 1956 (CX 2A), and the other in the Cleveland Plain
Dealer of December 14, 1956 (CX 1A), described a “barrel muff”’ as
being “Black Fox” and “Black-dyed fox from Finland”. The muff
advertised was constructed of the fur of the Red Fox imported from
Finland and dyed black. The designation in the advertisement does
not disclose properly the name of the animal that produced the fur.

(8) In advertisements appearing in the Plain Dealer of November
10, 1957 (CX 1C) and December 1, 1957 (CX 1E) and in the Press
of December 13, 1957 (CX 2B), respondent advertised a “black fox
barrel muff” as “black dyed red fox from Finland”. Black Fox and
Red Fox are accepted in the Name Guide as proper animal designa-
tions, but both cannot be properly used as animal designations for
the same fur.

(4) An advertisement in the Plain Dealer of August 18, 1957
(CX 1B) is of a “hip line tweed, collared in black lapin” suit. Black
lapin is an improper description, not recognized by the Name Guide.

(5) The Plain Dealer of November 23, 1958 (CX 1H), the Cleve-
land Press of December 5, 1958 (CX 2C), and the New York Times
of November 23, 1958 (CX 8D) advertise fox boa-ties “of beautiful
fox * * * in natural platina, natural silver or natural blue bleached
white. All labeled country of origin”. The kind of fox is not speci-
fied, as required by the Act and Rules.

(6) In the New York Times of September 29, 1957 (CX 3A) is a
respondent’s advertisement of a black and white tweed coat with
“dyed black Alaskan seal collar”. “Alaskan” is not one of the types
of seal listed in the Name Guide. “Seal” in itself is not a complete
name.

(7) A Plain Dealer advertisement of November 14, 1958 (CX 1G)
is of an “African leopard” beret and muff to match. The fault is
that “African” refers to a continent rather than a country. The
name of the “country of origin” is required.

(8) The New York Times of November 24, 1957 (CX 3B) carried
respondent’s advertisement of hat-and-muff sets “Natural ranch,
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dyed white or dyed black mink” * * * “All furs labeled country of
origin”. Commission’s witness Azen ordered one of the white mink
hat-and-muff sets and found, as stated hereinabove, that “the set was
composed of assembled or pieced mink and not solid mink, and fur-
thermore that the pieces from which said set was assembled averaged
one-half by one inch in size”. The advertisement did not disclose
thas the fur was dyed or that the product was made of “waste fur”,
as previously found to be the case hereinabove in paragraph 9(b)
where this same fur product was discussed.

(9) Inthe New York Times of November 23,1958 (CX 8C), there
was an advertisement of mink fur sets “in white, black or ranch
mink. All furs labeled country of origin”.  The mink muff (CX 13)
previously referred to in paragraphs 4, 5 and 6, above, was from one
of the sets thus advertised. There was no statement in the adver-
tisement that the muff was fabricated from scraps or “waste fur.”

(10) In Harpers Bazaar for October, 1957 (CX 6). respondent
advertised a “belted jacket of American broadtail”. “American
broadtail” is not a name listed in the Name Guide nor a term recog-
nized by Rule 8. It is therefore an improper designation of the
name of the animal that produced the fur of which the jacket was
composed. Counsel supporting the complaint urges that there were
other faults in this particular advertisement, but his conclusions are
based on the testimony of an expert who undertook, without further
information, to identify specifically the fur contained in the jacket
pictured in the Bazaar. It is doubtful that a positive, specific iden-
tification can be so made. Furthermore, accepting the contentions
of counsel supporting the complaint as correct, no violations would
be found in addition to those which have been pointed out and estab-
lished by other advertisements of record.

CONCLUSIONS

This proceeding is in the public interest.

The Federal Trade Commission has jurisdiction herein.

The acts and practices hereinabove found to be in violation of
the Fur Products Labeling Act, and the Rules and Regulations pro-
mulgated thereunder, constituted and now constitute unfair and de-
ceptive acts and practices In commerce, within the intent and mean-
ing of the Federal Trade Commission Act. Therefore,

1t is- ordered, That the respondent, Hoving Corporation, a cor-
poration, and its officers, representatives, agents and employees, di-
rectly or through any corporate or other device, in connection with
the introduction into commerce, or the sale, advertising or offering
{for sals 1n commerce, or the transportation or distribution in com-
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merce, of fur products, or in connection with the sale, advertising,
offering for sale, transportation or distribution of fur products which
have been made in whole or in part of fur which has been shipped
and received in commerce, as “commerce”, “fur” and “fur product”
are defined in the Fur Products Labeling Act, do forthwith cease
and desist from:

A. Misbranding fur products by: Failing to affix labels to fur
products showing in words and figures plainly legible all of the
information required to be disclosed by each of the subsections of
§4(2) of the Fur Products Labeling Act;

B. Falsely or deceptively invoicing fur products by: Failing to
furnish to purchasers of fur products an invocie showing all of the
information required to be disclosed by each of the subsections of
§5(b) (1) of the Fur Products Labeling Act;

C. Falsely or deceptively advertising fur products through the
use of any advertisement, representation, public announcement, or
notice which is intended to aid, promote, or assist, directly or indi-
rectly, in the sale or offering for sale of fur products, and which :

1. Fails to disclose the name or names of the animal or animals
producing the fur or furs contained in the fur product as set forth
in the Fur Products Name Guide and as prescribed under the said
Rules and Regulations;

2. Fails to disclose that the fur product or fur is bleached, dyed
or otherwise artificially colored, when such is the fact;

3. Fails to disclose that the fur product is composed in whole or
in substantial part of paws, tails, bellies, or waste fur, when such
is the fact;

4. Contains the name of an animal in addition to the name of the
animal that produced the fur;

5. Fails to disclose the name of the country of origin of imported
furs contained in fur products.

OPINION OF THE COMMISSION

By Axpersow, Commissioner:

Respondent is charged with misbranding, false invoicing and false
advertising of fur products in violation of the Fur Products Label-
ing Act and the rules and regulations promulgated thereunder. The
- hearing examiner held in his initial decision that the allegations were
sustained in part and ordered respondent to cease and desist from the
practices found to be unlawful. Respondent has appealed from this
decision. ' ‘

The complaint was originally issued on July 18, 1958. Prior to
any hearings for the reception of testimony, counsel supporting the
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complaint filed a motion with the hearing examiner to amend the
complaint so as to include two additional advertising charges. This
motion was denied by the hearing examiner on the ground that he
did not have authority under § 8.9 of the Rules of Practice to allow
the amendment. On February 10, 1959, counsel supporting the com-
plaint filed a motion for amended and supplemental complaint, which

was essentially the same as the previous motion, together with a
motion to the hearing examiner to certify the proceeding to the Com-
mission for its determination. Thereafter, the proceeding was certi-
fied to the Commission, the motion was granted, and an amended
and supplemental complaint was issued by the Commission on
March 9, 1959.

Respondent’s first contention is that the Commission's order of
March 9, 1959, was null and void since the motion for certification
was filed subsequent to the ten-day period provided in § 8.20 of the
Rules of Practice for the filing of interlocutor y appeals. It appears,
however, that the motion for certification was not an appeal from
the hearing examiner’s action. The hearing examiner’s ruling was
not based on the merits of the motion and it is obvious from the mo-
tion to certify that the counsel supporting the complaint was in ac-
cord with the hearing examiner’s decision that the requested action
exceeded his authority. The medium of certification was not a
means to thwart the provisions of § 8.20 as urged by respondent, but.
was a proper method of presenting the matter to the Commission
which itself has administrative responsibility to issue a complaint,
or to amend and supplement an existing complaint whenever it has
“reason to believe” that a provision of the laws it administers is, or
has been, violated. Respondent was not prejudiced by the Commis-
sion’s action and its appeal on this point is denied.

Respondent next argues that the hearing examiner erred in ad-
mitting evidence of violations which occurred after issuance of the
original complaint. The original complaint was superseded by the
amended and supplemental complaint which was, in effect, the com-
mencement of a new action by the Commission. Since the evidence
sought to be excluded was offered in proof of violations which oc-
curred prior to the new action, respondent’s argument must be
rejected.

Respondent contends that the hearing examiner erred in finding
violations of subsection D of Section 4(2) and subsection D of sec-
tion 5(b) (1) of the Act since violations of those subsections were
not specifically charged. In so contending, respondent misconceives
the scope and purpose of Sections 4(2) and 5(b)(1). Paragraph
FFour of the complaint charges that certain of respondent’s fur prod-
ucts were misbranded in that they were not labeled as required under
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the provisions of Section 4(2), and Paragraph Seven charges that
certain of its fur products were falsely and deceptively invoiced in
that they were not invoiced as required by Section 5(b)(1). As
stated in the Commission’s opinion in the matter of 2/andel Brothers,
Ine., Docket No. 6434, July 12, 1957 (order as rephrased affirmed
359 U.S. 385, May 4, 1959) :

The Fur Products Labeling Act expresses a national policy against misbrand-
ing and false invoicing of fur products. Under the Act, a fur product is mis-
branded and the introduction, or manufacture of it for introducticn, into com-
merce, or the transportation or distribution of it in commerce, or the sale,
advertising, or offering of it for sale in commerce is unlawful, unless it has
attached to it a label setting forth clearly and conspicuously all the data indi-
cated as necessary to be included thereon by Section 4(2), and is falsely in-
voiced unless there is issued, in cennection with its sale, an invoice which
incorporates each of the statements of the nature contemplated by Section
H(b) (1). The violations with which the subsections are concerned consist of
the failure to attach to a fur garment an adequate label as there prescribed or
to deliver to the customer in connection with the sale an invoice that imparts
all required information. The subsections do not deal with separate violations
in and of themselves, nor do they recognize or excuse misbranding or false invoic-
ing in varying degrees. Under the plain language of the statute, the offense of
misbranding or false invoicing occurs either by reason of failure to attach to
a fur product a label or to issue in connection with its sale an invoice, or failure
to include on a label which is attached or to show on an invoice which is issued
each of the items of information which the sfatute requires.

Thus, the charges that certain of respondent’s fur products were
misbranded and falsely invoiced because they were not labeled and
invoiced as required by Section 4(2) and 5(b) (1), respectively, were
clearly sufficient to inform respondent of the practices alleged to be
in viclation of the law. The fact that the complaint did not go
Turther and specify the information alleged to have been omitted
from the labels and invoices, namely, that the fur products were
composed in whole or in substantial part of paws, tails, bellies, or
waste fur, when such was the fact, is immaterial. “Pleadings before
the Commission are not required to meet the standards of pleadings
in a court where issues are attempted to be framed with a measure
of exactness which is designed to limit the broad sweep of investiga-
tion that characterizes the proceedings of administrative bodies.”
A. E. Staley Mjg. Co.v. Federal T'rade Commission, 135 F. 2d 453,
454 (Tth Cir. 1943).

The label introduced into evidence to support the misbranding
charge was attached to a mink muff and bears the wording “Bleached
White Mink Plate.” The record shows that in the fur industry the
term “plate” as used with reference to this article, means that the
product is composed of “pieces of small sections of the mink that
have fallen off the furrier’s table during his operation of making a
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mink garment and are sewn together into an oblong sheet.” As
stated by the hearing examiner, however, the Act was adopted for
the protection of the public and not for members of the fur industry.
The statutory requirement with respect to the labeling of a fur prod-
uct such as here involved is expressly stated. Since the muff was
shown to have been made of waste fur, the label should have shown
in words and figures plainly legible (and we think with unmistak-
able clarity) that such was the fact. In the absence of such a show-
ing on the label, the product was clearly misbranded.

Respondent has raised several objections to the hearing examiner’s
refusal to rule that certain of its fur products were exempt from the
requirements of the Act and the Rules and Regulations by the pro-
visions of Rule 39(a). The part of the rule relied on by respondent
reads as follows: »

(a) Where the cost of any manufactured fur or furs contained in a fur product,
exclusive of any costs incident to its incorporation therein, does not exceed five
dollars ($5.00), or where a manufacturer's selling price of a fur product does
not exceed five dollars ($5.00), and no express or implied representations is made

concerning the fur contained in such product * * * the fur product shall be
exempt from the requirements of the Act and Regulations;

The record discloses that the cost of the fur in the muff introduced
into evidence in this case did not exceed $5.00. The only labels or
tags in evidence are those which were attached to that mufl. As we
have previously stated, the label bears the wording “Bleached White
Mink Plate.” The hearing examiner found that by labeling the muff,
respondent made certain representations concerning the fur con-
tained in the product, and that therefore the product was not exempt.

Respondent contends that since the hearing examiner did not
specify the representations which were made, his findings were defi-
cient. It appears, however, that the representations used on the
label were set out verbatim in the initial decision, and since this is
the only label in evidence, the statement thereon obviously must have
been the one on which the finding was based. We find that the words
“Bleached White Mink Plate” constitute representations concerning
the fur within the intent and meaning of Rule 39(a).

Respondent next argues that Rule 39, insofar as it purports to
withdraw the exemption from an otherwise exempt item in the
event an express or implied representation is made concerning the
fur contained therein, was beyond the authority of the Commission
to make. The Commission’s general authority to prescribe rules and
regulations under the Fur Act is granted by Section 8(b). Under
this section, the Commission is authorized and directed to prescribe
not only rules and regulations governing the disclosure of required
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information but also such further rules and regulations as may be
necessary and proper for purposes of administration and enforce-
ment of the Act. One of the provisions of the Act which the Com-
mission has to administer and enforce is Section 2(d). Under this
section & “fur product” is defined as “any article of wearing apparel
made in whole or in part of fur or used fur; except that such term
shall not include such articles as the Commission shall exempt by
reason of the relatively small quantity or value of the fur or used
fur contained therein.” Thus the Commission was specifically
charged with the duty of determining which, if any, fur products
should be exempt from the statutory requirements by reason of the
relatively small quantity or value of the fur contained therein, and
of prescribing appropriate regulations thereon. In the exzercise of
this duty, the Commission, after appropriate proceedings, promul-
gated Rule 89. Under this rule, and subject to the other provisions
thereof, a fur product is exempt if, but only if, the cost of the fur
contained in the product does not exceed five dollars, or the manu-
facturer’s selling price of the product does not exceed five dollars,
and, in either case, if no express or implied representation is made
concerning the fur. Obviously, this does not withdraw from the
requirements of the statute an exemption otherwise allowed, but
establishes a condition which must exist before the exemption ap-
plies. In our view, this condition is fully consistent with the stated
purpose of the Act to protect consumers and with the general au-
thorization in Section 8(b).

Respondent’s contention that the rule was illegally promulgated
for the reason that it does not contain a concise general statement
of its basis and purpose as required by Section 4(b) of the Admini-
strative Procedure Act, 5 U.S.C.A. Section 1003 (b), is rejected upon
the authority of Courtaulds, Inc. v. Federal T'rade Commission, et
al., D.C. Cir., March 4, 1960, and the case cited therein. Also, con-
trary to the contention of respondent, that portion of Rule 39 relat-
ing to representations concerning the fur in a fur product was dis-
cussed at the public hearings on the proposed rules and regulations
held on June 3, 1952. (See transcript of hearings, Docket 204-4,
pages 104, 105.) '

Respondent contends that the hearing examiner erred in finding
that an invoice describing a fur product as a “Beige Otter Coat” vio-
lates Section 5(b) (1) of the Act. Respondent concedes that the fur
in this coat was bleached, but argues that there is no proof that the
use of the term “beige” was not suflicient to show this fact. This
argument is rejected. We agree with the hearing examiner’s finding
that the word “beige” does not meet the statutory directive of Sec-
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tion 5(b) (1), which as implemented by Rule 19 requires that where
a fur product is composed of bleached fur, such fact shall be dis-
closed as a part of the required information. The term “bleached”
should have been included on respondent’s invoice.

The evidence sustains those charges in the complaint which are
covered by the hearing examiner’s order. However, respondent
argues that on the basis of the allegations and findings in this case,
it Is incumbent on counsel supporting the complaint to show why
the public interest requires the issuance of a formal order. It is
well settled that the Commission has broad discretion in determining
whether a proceeding would be to the interest of the public. Federal
T'rade Commission v. Klesner, 280 U.S. 19 (1929). It is likewise
settled that it is in the public interest to prevent the sale of commod-
ities by deceptive methods. Federal Trade Commission v. Royal
Milling Co., 288 U.S. 212 (1933). VWhere the Commission has deter-
mined that a proceeding is warranted in the public interest and has
issued its complaint and found a violation of its statutes, there is no
requirement for a specific finding that the issuance of an order to
cease and desist is in the public interest. Northern Feather Works,
Inc. v. Federal Trade Commission, 234 F. 2d 335 (3rd Cir. 1956).
In the case of a statute such as the one here involved, any clear and
actual violation, even though shown to have been engaged in only
once, constitutes ground for issuance of an appropriate order. 7'he
Fair v. Federal Trade Commission, 272 F. 2d 609 (‘1th Cir., 1959).

The hearing examiner’s order requires respondent to properly set
forth on its labels and invoices all of the information required to be
disclosed by each of the six subsecticns of Section 4(2) and Section
5(b) (1) of the Act, respectively. Respondent contends that this
order is improper since the hearing examiner found a violation of
only one of the subsections of Section 4(2) and two of the subsec-
tions-of Section 5(b)(1). This same argument was considered by
the Commission in the matter of Mandel Brothers, Inc., supra, in
which case the Supreme Court approved an order of like scope under
similar circumstances (359 U.S. 885). For the reasons set forth in
the Commission’s opinion in that case, the respondent’s objections
to the order here are denied.

Respondent also argues that the hearing examiner was in error
in holding that certain of its advertisements violated the Act. One
such advertisement, published in the December 3, 1958, issue of the
New York Herald Tribune, contained the representation “mink,
chinchilla, fox” furs. The hearing examiner ruled that the failure
to disclose the type of fox as specified in the Name Guide consti-
tuted a violation of Section 5(a). Respondent contends that the
advertisement was of an institutional type and that, as such, it was
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exempt from the requirements of the Act under the provisions of
Rule 88(c). It is not necessary to determine whether or not the
advertisement was of an institutional type. Rule 88(c) contains an
express provision that “when animal names are used in such adver-
tising, such names shall be those set forth in the Fur Products Name
Guide.” Thus, regardless of whether the advertisement was of the
institutional type, respondent’s failure to disclose the type of fox
producing the furs referred to therein constituted a violation of the
Act.

The hearing examiner also found that the kind of fox was not
specified in an advertisement offering fox boa-ties “of beautiful fox
* * *  In natural platina, natural silver or natural blue bleached
white.” Respondent’s argument is that the words “platina”, “silver™
and “blue” are proper designations in the Name Guide as required
by Section 5(a)(1). Rule 5(b) provides that where the name of
the animal appearing in the Name Guide consists of two separate
words, the second word shall precede the first in designating the
name of the animal in the required information. In the list of
names of the various kinds of fox in the Name Guide, the words
“Platinum”, “Silver” and “Blue” are the second words. The hear-
ing examiner’s finding is correct.

Respondent has taken exception to the hearing examiner’s rulings
on certain other of its advertisements. From a careful review of the
record, we are convinced that the evidence fully supports the hear-
ing examiner’s findings and we are in accord with his conclusions
and his order based thereon. Respondent’s arguments on these points
are rejected.

Although no appeal has been taken on this point, the hearing
examiner found that in its invoicing respondent has violated Rule 4
of the Rules and Regulations. This rule provides that required in-
formation shall not be abbreviated but shall be spelled out fully.
The finding is based on an abbreviation of the word “White” in the
designation “Whi Mink Muff” appearing on the invoice referred
to in paragraph 9(a) of the initial decision. As the word “White”
is not information required to be disclosed under the Act and the
Rules, there 1s no factual basis for the hearing examiner’s finding.
Accordingly, the initial decision will be modified by striking from
paragraph 10 the words “and Rule 4 of the Rules and Regulations.”

In view of the foregoing, respondent’s appeal is denied. As modi-
fied in accordance with this opinion, the initial decision will be
adopted as the decision of the Committee.

Commissioner Tait did not participate in the decision of this
matter.
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FINAL ORDER

This matter having been heard by the Comimission upon respond-
ent’s appeal from the hearing examiner’s initial decision; and

The Commission, for the reasons stated in the accompanying opin-
ion, having denied the aforementioned appeal and having modified
the initial decision to the extent necessary to conform to the views
expressed in said opinion:

It 4s ordered, That the initial decision of the hearing examiner,
as so modified, be, and it hereby is, adopted as the decision of the
Commission.

It is further ordered, That the respondent, Hoving Corporation,
a corporation, shall, within sixty (60) days after service upon it of
this order, file with the Commission a report, in writing, setting
forth in detail the manner and form in which it has complied with
the order contained in said initial decision.

Commissioner Tait not participating.

I~ TtEE MATTER OF

THE LAFAYETTE BRASS MANUFACTURING
COMPANY, INC,, ET A

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMDMISSION ACT

Docket 6671. Complaint, Oct. 81, 1956—Decision, Sept. 27, 1960

Order requiring two associated corporations and their common oflicer-owners to
cease using the word “Manufacturing” as part of their corporate or trade
names unless it is clearly disclosed in immediate connection and conjunc-
tion with each such name that such corporation is primarily a distributor
and assembler of the products it sells.

Charges of failure to reveal foreign origin of products, representing them to be
of domestic origin, and misrepresenting the extent to which their lawn
sprinklers could withstand water pressure were settled by consent order
dated July 23, 1957, 54 F.1.C. 117.

AUr. Berryman Davis for the Commission.
Alr. Charles I{ orn, of New York, N.Y., for respondents.

In1TIAL DrcistoNn BY Jadxes A. Porcern, Hearive Exadriner

All of the issues originally involved in this proceeding except
those raised by paragraph 9 and 10 of the complaint have been ad-
judicated as to all parties by an Initial Decision pro tanto issued
by the hearing examiner June 10, 1957, and adopted by the Com-
mission July 23, 1957.
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Remaining to be determined is a charge in the complaint of im-
proper and misleading use of the word “manufacturing” in the cor-
porate names of respondents, The Lafayette Brass Manufacturing
Company, Inc., and The Durst Manufacturing Company, Ine. This
charge was denied by respondents, and on the issues thus joined the
matter proceeded to trial, during the course of which certain testi-
mony was had and exhibits received in evidence, all of which testi-
mony was stenographically reported and, together with the exhibits,
duly filed of record in the Office of the Commission in Washington,
D.C., as required by law.

On October 23, 1958, counsel for respondents filed suggestion of
death of respondent, Damd Durst, as to whom the complaint will
be dismissed.

After the conclusion of the taking of all the testimony and the
reception of all the evidence in this proceeding, respondents moved
the dismissal of the ninth and tenth paragraphs of the complaint,
in which this charge was set forth, on the ground that there had
been a failure of proof with respect to the allegations thereof. This
motion was supported by memorandum and was opposed by counsel
supporting the complaint in an answering memerandum. Said mo-
tion is hereby denied for the reasons and findings herein appearing.

Al parties were accorded an oppertunity, of which they availed,
of filing with the hearing examiner their respective Proposed Find-
ings of Iact and Conclusions of Law, those deemed proper to be
admitted having been incorporated herem, and those rejected being
ignored, as a reading of this Initial Decision may indicate.

FINDINGS AS TO THE FACTS

1. Respondents The Lafayette Brass Manufacturing Company,
Inc., The Durst Manufacturing Company, Inc., and Marshall Metal
Products, Inc. are corporations organized and existing under and
by virtue of the laws of the State of New York, and share the same
offices located at 409 Lafayette Street, New York, N.Y. Respond-
ents Pauline D. Kohn and Norman Redlich are individuals and are
secretary and president, respectively, and formulate, direct and con-
trol the policies, acts and practices of each of said corporate re-
spondents. Respondent The Durst Manufacturing Cempany, Inc.,
owns all of the stock of respondent The Lafayette Brass Manufac-
turing Company, Inc., and over 80% of the stock of respondent
Marshall Metal Products, Inc.; the individual respondents own a
majority of the stock of The Durst Manufacturing Company, Inc.

2. The Durst Manufacturing Compfmv Inc. (hereinafter referred
to as “Durst”) started domﬁ business in New York City about 1905,

(40968—63 46
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was incorporated in 1911 and has used its present corporate name
uninterruptedly for almost fifty years. The word “Manufacturing”
has been part of the company’s name from the date of its inception
in 1905. Its controlling officers are grandson and daughter, respec-
tively, of the founder. Durst is one of the largest firms in the
plumbing specialty business, and handles an extremely large num-
ber of items for repairs and replacements in the plumbing field, and
also specialized in related tools, supplies and accessories. It sells
these products in commerce to wholesalers, distributors, chain out-
lets and certain retail accounts, all of such sales being made “to the
trade” in contradistinction to the general public or ultimate con-
sumer, to whom it does not sell. Some of the merchandise sold by
Durst is manufactured by it, but the vast majority of all merchan-
dise, dollarwise and as to volume, is made by other manufacturers or
producers, and as to this Durst acts as a buyer in the open market
or under contract and resells for its own account and profit. Many
of its customers received a Durst catalogue, exemplified by Com-
mission’s Exhibit No. 7.

3. The Lafayette Brass Manufacturing Company, Inc. (herein-
after referred to as “Lafayette”) was organized in 1949 in New
York City as a company dealing in brass products and was known
as The Lafayette Brass Company, Inc. Its name was changed to
“The Lafayette Brass Manufacturing Co., Inc.” in 1955 for alleged
competitive reasons. It has dealt in interstate commerce primarily
in lawn sprinklers, hose nozzles and hose connections. The actual
manufacture or production of these articles is performed in very
limited part by Lafayette, whose chief function is that of an assem-
bler of diverse parts manufactured or produced by others. Also it
contracts abroad, specifically with manufacturers in Japan, for the
production of various items which it imports and sells under its own
name, thus implying and representing itself to be the manufacturer
of such products.

4. Respondents, in the course and conduct of their business, are
in substantial competition in commerce with other corporations,
firms and individuals in the sale and distribution of lawn sprinklers,
hose nozzles, hose connections, faucet aerators, electrical supplies,
locks. hardware, plumbing and heating supplies and sundry other
articles of merchandise.

Many of Lafayette’s customers received a “Lafayette” catalogue,
exemplified by Commission’s Exhibit No. 6 and Respondents’ Ex-
hibits Nos. 1, 2 and 3. All of the sales of merchandise by Lafayette
are effected by direct solicitation in “the trade”, and sales are not
made to the general public or ultimate consumer.
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5. Through the use of the word “Manufacturing” in the names of
corporate respondents The Lafayette Brass Manufacturing Co., Inc.,
and The Durst Manufacturing Company, Inc., respondents represent
that they manufacture the products sold by them as aforesaid. In
truth and in fact, respondents do not manufacture many of such
products, but purchase from others either the completed products
or the parts thereof which the respondents merely assemble. There
is a preference on the part of dealers and the purchasing public for
dealing with the manufacturer of products direct, such preference
being due to a belief on the part of such dealers and the purchasing
public that thereby lower prices and other advantages may be
obtained.

6. At the outset of these proceedings, as the record will disclose,
pretrial hearings and preliminary discussions were entered into, as a
result of which, as in the opening paragraph hereof recited, certain
issues raised by the complaint were embodied in an order to cease
and desist which was formally approved by this Honerable Commis-
sion, leaving to be litigated only the charge of misrepresentation in
the use of the word “manufacturing” in the corporate names of the
respondents, The Lafayette Brass Manufacturing Co., Inc., and The
Durst Manufacturing Company, Inc. The evidence developed with-
out question that these names appeared prominently on the various
products merchandised by the respective respondents, on the cartons
containing such merchandise which was ultimately sold to the pub-
lic, and many of the individual articles sold by Durst bore the im-
print or trademark “DUMACO?” in the center of a diamond outline,
which is the trademark of The Durst Manufacturing Company. It
was likewise brought out in evidence that the invoices, letterheads,
and, particularly, the catalcgues issued by both companies herein-
above referred to specifically, all bore the corporate names of re-
spondents, which are found to be misleading in fact in that neither
The Durst Manufacturing Company, Inc., or The Lafavette Brass
Manufacturing Co., Inc., are in truth and fact manufacturers of the
vast majority of the merchandise which they respectively sell.

At this point, and on this subject which is the gravamen of the
issue between the parties, and the examiner being of opinion that
this initial decision must perforce,! by reason of the many decisions
on the subject and the position and rulings of the Federal Trade
Commission in similar matters, result in the passage of an order
against the respondents, however reluctantly he feels it incumbent
to do so, especially in the matter of The Durst Manufacturing Com-
pany, which has been in business for over sixty years, enjoying an

1 Progress Tatloring Co. v. F.T.C., 153 F. 2d 103.
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excellent reputation. Further, there is an absolute and total lack
of any direct proof of injury to competition or that anyone has
been misled to their detriment by the use of the corporate names.
It must be recognized that it is not necessary to prove actual injury
but that it is sufficient that the possibility of injury or deception be
mnherent in the act charged. Furthermore, neither respondent cor-
poration sells directly to the ultimate purchaser or to the consuming
public but solely to the trade, and we must bear in mind the con-
tention of the respondents, which has not been overcome, that the
members of the trade are not deceived by use of the word “manu-
facturing”, especially so in those instances where the respective
catalogues of the two corporations clearly disclose, by halftone cuts,
that the articles vended by them are the products of others and not
of respondents’ own manufacture. This is especially true in the
matter of the 200-page catalogue of Durst, where the trademarks
and names of other manufacturers clearly stand out in the depiction
of the various articles of merchandise. However, it must be noted
in passing that in the Durst catalogue the name “The Durst Manu-
- facturing Company, Inc.” and the Durst trademark appear with
great prominence at the top and bottom of each page of the cata-
logue. Such is likewise true of the catalogues issued by Lafayette.

7. During the pretrial conference and negotiations hereinabove
adverted to, the matter of a substitute name, or the deletion of the
word “manufacturing” from each corporate name, was explored
without success, each of the respondents claiming that their respec-
tive names constituted a valuable business asset and good will which
had been built up over the years, the validity of which position is
recognized by this hearing examiner and forms the basis for the
reluctance which he has heretofore espressed in the passage of an
order which would be harsh in nature and would deprive the re-
gpondents of a valuable asset. Kspecially is this true in view of the
language of the Supreme Court in the Jacod Siegel Company matter
(327 U.S. 608-614), to the effect that such action should not be
taken if the Commission, in the exercise of its administrative dis-
cretion and determination, could find o lesser solution, pursuant to
which the Federal Trade Commission did in fact alter its original
order proscribing use of the name “Alpacuna”; and permitted the
use of same with additions which obviated the misleading character
of the tradename. However, in the instant matter, involving as it
does the corporate names, no explanation or modification is possible
to overcome the inherent difficulties presented, thus making excision
of the word “manufacturing” imperative if the enunciated policy of
the Federal Trade Commission is to be followed. With the fore-
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going observations, and in order that the position of the respondents
on the matter be made known, it is felt only fair to present a short
resumé thereof.

THE DEFENSE

1. The Durst Company was incorporated in the year 1912 and is
one of the oldest firms dealing in plumbing specialties. At its in-
ception it manufactured substantially all of the comparatively small
line of products which it sold, such sales being limited to jobbers,
wholesalers, and plumbing supply houses. It did not, and has never,
sold directly to the public, nor has it ever solicited mail orders or
any other orders directly from the consuming public. In its early
history, in common with many of its competitors, it found that
there was an increasing need and demand for a single source where
repair parts for plumbing fixtures could be purchased, as also the
fixtures themselves and specialized tools and accessories. As kitchen
and bath plumbing furnishings increased in variety and complex-
ity, specialized tools and accessories were included in the manufac-
turer’s line. Many of these specialized fittings, parts, tools and ac-
cessories were not and are not made by Durst, but, on the contrary,
are produced in the plants of specialized manufacturers and there-
after purchased by Durst in quantities for resale. The core of the
business, however, is still, according to Durst’s position, the plumb-
ing specialties made by Durst either on its own premises or with
facilities owned and operated by others but made to Durst’s order
and to Durst’s specifications, in many instances bearing Durst’s
name and backed by Durst’s gnarantee.

As the field continued to grovw, with corresponding expansion of
the number of plumbing specialty “manufacturers”, such as Durst,
it became incumbent on Durst to include in its line certain standard
items of other manufacturers. which growth gave rise to a large
number of jobbers who do absolutely no manufacturing. This ac-
tivity of Durst in incorporating in its line varvious items of the lines
of other manufacturers, is indulged in by many of Durst’s competi-
tors and who,® as in the case of Durst, because of their primary
function as manufacturers, have deemed it vital to their continued
operation to maintain the distinction in the trade between themselves
and the jobbers who were not, and never were, manufacturers in any
sense of the word.

Thus, at the present time Durst both manufactures some of its
own products and distributes certain standard products of others as
hereinabove delineated. The variety of products handled is vast in

2 See Respondents’ Exhibits Nos. 48 and 49.
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number and description and composed of various suitable materials,
including rubber, brass, steel, plastics of numerous kinds, wood,
wire, poreclain, glass or fiber, and some of which may be molded,
machined. cast, stamped, drawn, etc. Respondent Durst therefore
contends that it is cbvious from a perusal of the multitude of items
contained in the catalogue and their descriptions, that any reason-
able person would instantly recognize that no producing concern
could be integrated to the extent that it had the capability of pro-
ducing all of the various items. VWhen this is coupled with the fact,
proven of record, that the catalogue is distributed only to those who
are familiar with the trade and not to consumers or the general
public, and that the catalogue in each instance, where such is the
Tact, seeks to identify the maker of the product and clearly gives
the maker’s name or his trademark, no misrepresentation is possible
or intended. Durst’s position is, therefore, that if it is denied the
use of the word “manufacturing” in its corporate name, its position
in the trade as to those products which it actually manufactures
would not and could not be made known, and it would revert to the
position of a jobber as to all of the products by it handled, whether
such to be manufactured by itself or by others, with consequent loss
in good will and perhaps disaster to the company.

2. Continuing with the respondent’s position concerning Lafayette
Brass Manufacturing Co., Inc., the operations of the latter are en-
tively different” from those of Durst, although the management is
identical, the ownership of the two corporations is very close and,
In some instances, the marketing outlets of both concerns are simi-
lar. Lafayette is not in any sense of the word a plumbing specialty
manufacturer, but confines its activities to the “manufacture” and
sale of lawn sprinkling and watering devices, hose nozzles, connec-
tions, sprayers and related accessories.

Originally, Lafavette actually made its lawn sprinklers and a few
other items in their entirety on its own premises with its own facili-
ties and personnel. It designed the castings for the sprinkler hases
and had them cast in foundries. The moving portions of the sprin-
kler tops were fabricated from raw material furnished hyv various
mills.  The component parts were then assembled and packaged by
Lafayette on its own premises. It was found later, as this field
became more competitive, that lower manufacturing costs were im-
perative so that products could be offered at lower prices, which
could be accomplished if the essential parts were made abroad, that
1s to say, in countries other than America. With this in mind
Lafayette caused certain of its hose nozzles to be made in Italy and
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most of its lawn sprinklers to be made under contract with Japanese
fabricators. This state of affairs continues to exist as of the present
time.

The product desired to be fabricated is initiated by causing indus-
trial designers in this country to prepare drawings, a sample of the
product is made up by hand for the purpose of pretesting perform-
ance, suitability of design, etc., and at such time as all of these
items are satisfactory, jigs and dies are made up and negotiations
entered into, either directly or through an intermediary, with own-
ers of foreign plants who competitively bid for the privilege of
making the items or some portions thereof, or merely for assembling
parts and packaging same. Inspection of the foreign plants used is
then caused to be made by Lafayette to ascertain if the available
equipment is sufficient. for the work in hand. When contracts for
production are entered into, jigs and dies, as well as specialized
tools, are sent by Lafayette to the plant or plants involved. An
irrevocable letter of credit is then drawn and delivered to the suc-
cessful bidder, against which he draws for the puropse of purchas-
ing the required material and then proceeds to fabricate the parts
or items contracted for. 1t is the contention of the respondent
Lafayvette that the fabrication of the parts or items is under the
supervision of personnel who are in the employ of Lafayette and
who personally supervise and coordinate the various stages and
operations involved in the production. In no case does any single
plant produce a complete product. Lafayette’s contention, in view
of the foregoing, is that it is the “manufacturer” of the part or item
and the resultant product sold in commerce is the responsibility of
Lafayette rather than any firm engaged in the making of a sub-
part or sub-assembly. In other words, the foreign facilities are
being employved by Lafayette as though they were agents, remain-
ing under the control, and subject to the direction of Lafayette at
all times.

Because of the highly competitive conditicns in this field and the
constant emergence of new inventions and innovations, a manufac-
turer must be highly responsive to price fluctuations and product
changes. for which reason new products are constantly being devel-
oped by Lafayette and old products are abandoned or curtailed from
season to season. If the slightest cost advantage may be obtained
by the use of foreign facilities, Lafayette will employ them and,
on the other hand, if there are cost or other advantages to be de-
rived in connection with any particular product by the use of Lafay-
ette’s own labor and facilities in the United States, it will immedi-
ately make the necessary shift in its production process.
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CONCLUSIONS

1. This Initial Decision is concerned only with paragraphs 9 and
10 of the complaint, which specifically charges respondents The
Lafayette Brass Manufacturing Co., Inc. and The Durst Manufac-
turing Company, Inc. with misrepresenting their status as “manu-
facturers” of the products by them sold because of the use of the
word “manufacturing” as an integral part of their respective cor-
porate names. Therefore, the respondent Marshall Metal Products,
Inc., not being charged under paragraphs 9 and 10 of the com-
plaint, and having heretofore entered into a consent settlement of
the other charges of the complaint as to it, will not be included in
the order hereinafter issued.

2. Note is made of the suggestion of death of the named respond-
ent, David Durst, as to whom the order will provide for dismissal
of the complaint.

3. The individually named respondents, Pauline D. Kohn and
Norman Redlich, are officers and directors of both The Lafayette
Brass Manufacturing Co., Inc., and The Durst Manufacturing Com-
pany, Inc., and as such are responsible for and direct the business
policies and acts of both corporate respondents, wherefore they vill
be individually included in the order.

4. The acts and practices of respondents, as hereinabove found,
are all to the prejudice and injury of the public and of respondents’
competitors, and constitute unfair methods of competition and un-
fair and deceptive acts and practices in commerce within the intent.
and medning of the Federal Trade Commission Act, wherefore the
following order is issued:

ORDER

1t is ordered, That respondents T he Lafayette Brass Manufactur-
ing Co., Inc., and The Durst Manufacturing Company, Inc., both
corporations, and their officers, and respondents Pauline D. Kohn
and Norman Redlich, individually and as officers of said corpora-
tions, and respondents’ representatives, agents and employees, di-
rectly or through any corporate or other device, in connection with
the sale and distribution of their products In commerce, as “com-
merce’” is defined in the Federal Trade Commission Act, do forth-
with cease and desist from:

Using the word “manufacturing” or any other word of the same
or similar import or meaning as a part of their corporate or trade
name or names in connection with products not manufactured by
them; or representing in any manner or by any means that they
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manufacture any article or product that is not manufactured in a
factory owned, operated or controlled by them.

1t is further ordered, That, because of the death of respondent
David Durst, during the pendency of this proceeding, the com-
plaint, as to him, be, and it hereby is, dismissed.

OPINION OF THE COMDMISSION

By Secrest, Commissioner:

The complaint in this matter charges respondents, inter alia, with
violating Section 5 of the Federal Trade Commission Act by falsely
representing through use of the word “Manufacturing” in the names
of two of the corporate respondents that they manufacture the prod-
ucts sold by them.

Respondents, acting under §38.25 of the Commission’s Rules of
Practice, executed agreements containing consent orders relating to
certain other practices charged in the complaint to be misleading.
An initial decision disposing of these charges was issued by the
hearing examiner on June 10, 1957, and became the decision of the
Commission on July 23, 1957. The remaining charge was contested
by respondents and after trial of the issues raised thereby, the hear-
ing examiner, in a separate initial decision held that the charge was
sustained by the evidence and ordered respondents (except for an
individnal respondent against whom the complaint was dismissed
and corporate respondent, Marshall Metal Products, Inc.) to cease
and desist the practice found to be unlawful. Respondents have
appealed from this decision.

The basic issue raised by the contested charge is whether the use
of the word “Manufacturing” in the corporate name of The Durst
Manufacturing Company, Inc., hereinafter referred to as Durst, and
in the corporate name of The Lafayette Brass Manufacturing Com-
pany, Inc., hereinatter referred to as Lafavette, has the capacity and
tendency to mislead purchasers and prospective purchasers as to the
true business status of these firms. Respondents contend on appeal
that there 1s no record support for the finding in the initial decision
that Durst and Lafayette do not manufacture the vast majority of
the products which they sell and that the record does not provide
any basis for distinguishing betwveen a “manufacturing” operation
and an “assembling” operation. We think that respondents’ argu-
ments on both points must be rejected. :

Durst i1s engaged in the plumbing specialty business, selling a
large number of repair and replacement parts for plumbing instal-
lation and repair, such as shower heads, tank valves, faucets, filters
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and gauges, as well as tools, hardware and electrical products. The
products sold by Lafayette are lawn sprinklers, hose nozzles, con-
nections and related items. Both firms sell to wholesalers, distribu-
tors and retail accounts.

The record discloses that the manufacturing process used in the
production of the products sold by the two firms necessarily involves
the fabrication of component parts from raw materials. There is
also sufficient evidence in the record to support the finding that
dealers that purchase such products consider the firms that perform
this basic operation to be manufacturers. The testimony of these
dealers also shows that they are aware of the difference between a
firm that makes the component parts of the products and a firm
that merely assembles or distributes products made in whole or in
part by others, and that they prefer to deal with the former.

The record also discloses that products made by various manufac-
turers and sold under the manufacturer’s trademark or name has
accounted for about 20% of Durst’s total sales. Approximately
30% of this firm’s business has consisted of the sale of merchandise
made to its specifications by contract suppliers located in Italy and
Japan. These products have been received by Durst in completed
form and have been sold under the Durst name. Of the remaining
products sold and distributed by Durst, some have been made com-
pletely in this country by other firms and have been packaged by
Durst in its own boxes. The other products, with a few exceptions
such as washers and gaskets, which Durst produces by stamping
them out of sheets of such material as fiberboard, have been assem-
bled by Durst from parts made by other firms. The evidence also
shows that the products sold by Lafayette have been assembled by
Lafavette from parts made by foreign and domestic manufacturers.
None of the plants that have manufactured the completed products
purchased by Durst and Lafayette or the plants which have manu-
factured the parts for the products assembled by these two corpo-
rations has been owned, operated or directly controlled by re-
spondents.

The principal argument advanced by respondents in opposition to
the hearing examiner’s findings is that the assembling of parts into
products is itself a process of manufacture. Although no authority
is cited in support of this position, we think there can be no doubt
that an assembling operation may be an essential step in the manu-
facture of certain products and may, therefore, be considered to be
part of the manufacturing process. In this connection we have held
that the blending by an American firm of perfume concentrates or
compounds which had been made in France was a process of manu-
facture. Fioret Sales Co., Inc. v. Federal T'rade Commission, 100 F.
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2d 358 (1988). Further support for this proposition can be found
in the following statement by the Supreme Court in 7'ide Water Oil
Company v. United States, 171 U.S. 210 (1898):

The primary meaning of the word “manufacture” is something made by handg,
as distinguished from a natural growth; but as machinery has largely supplanted
this primitive method, the word is now ordinarily used to denote an article upon
the material of which labor has been expended to make the finished product.
Ordinarily, the article so manufactured takes a different form, or at least sub-
serves a different purpose from the original materials; and usually it is given
a different name. Raw materials may be and often are subjected to successive
processes of manufacture, each one of which is complete in itself, but several of
which may be required to make the final product. Thus, logs are first manu-
factured into boards, planks, joists, scantlings, etc., and then by entirely different
processes are fashioned into boxes, furniture, doors, window sashes, trimmings,
and the thousand and one articles manufactured wholly or in part of wood. The
steel spring of a watch is made ultimately from iron ore, but by a large number
of processes or transformations, each successive step in which is a distinct
process of manufacture, and for which the article so manufactured receives a
different name. i

The material of which each manufacture is formed . . . is not necessarily the
original raw material—in this case the tree or log—but the product of a prior
manufacture; the finished product of one manufacture thus becoming the mate-
rial of the next in rank. ...

The Court in this case also distinguished between an assembling
operation and the complete manufacture of a product by observing
that:

... If, for instance, the wheels, chain, springs, dial, hands and case of a watch
were all imported from abroad, and merely put together in this country, we do
not think it could be said that the watch was wholly manufactured within the
United States. . ..

It is our opinion, therefore, that, as to certain products assembled
by Durst and Lafayette from parts made by others, the operations
performed by these firms may be considered to be a process of man-
ufacture. Examples of such operations are the assembling of a
“hook” washing machine hose by Durst which involves the cutting
of the hose, the cutting and bending of aluminum tubing and the
coupling of the tubing to the hose; and the assembling of certain
sprinklers by Lafayette which involves such operations as grinding
ofl aluminum flash, drilling holes, punching out gaskets and punch
pressing retainer and base plates, together with the assembling of
the various parts.

It is not necessary for the purpose of this decision to determine
how many of the assembling operations performed by Durst and
Lafayette were manufacturing operations. On the other hand, even
if it be conceded that each assembling operation was a process of
manufacture, it does not necessarily follow that the representation



716 FEDERAL TRADE COMMISSION DECISIONS
Order 57 F.T.C.

that these firms are manufacturers would not be deceptive. Where,
as here, it is shown that buyers understand the word “manufactur-
ing” to mean the making of component parts as distinguished from
the assembling of such parts, the use of the word “Manufacturing”
in the corporate name of firms engaged almost exclusively in the
distribution and assembling of products made in whole or in part
by others, might well have the capacity to mislead and deceive such
buyers as to the business status of those firms.

As found by the hearing examiner, there is no evidence of actual
deception resulting from the use of the word “Manufacturing” in
the names of the two corporations. Neither Durst nor Lafayette
sell to the public and there is no showing that members of the trade
actually have been deceived. Contrary to respondents’ contention,
however, such a showing is not necessary to justify an order to
cease and desist. It is suflicient if the alleged acts or practices have
the capacity or tendency to mislead or deceive purchasers or pro-
spective purchasers.

The hearing examiner has also held that nothing short of excision
of the word “Manufacturing” from the names of the corporate re-
spondents “Durst” and “Lafayette” would sufiice to cure the decep-
tive capacity of those names. Ve do not think the record supports
this conclusion, however, nor do we agree with the hearing esam-
iner’s ruling that excision is required because corporate names are
involved. As hereinbefore stated, Durst and Lafayette do perform
certain manufacturing operations. In view of this fact we believe
that excision of part of the corporate names would not be warranted
if there is some other means by which the deceptive implications of
the word “Manufacturing” can be removed. In our opinion the
likelihood of deception resulting from the use of this word would
be eliminated if persons dealing with Durst and Lafayette are ade-
quately informed of the true nature of the business operations of
these firms. This may be accomplished through the use of a con-
cise, though clear statement on stationery, in catalogs and adver-
tising and wherever the corporate names are used, to the effect that
respondents are primarily distributors and assemblers of the prod-
ucts they sell.

Respondents’ appeal is denied and the initial decision, n those
respects in which it is contrary to the views expressed herein, is
modified to conform with such views. An appropriate order will
be entered.

FINAL ORDER

This matter having been heard by the Commission upon respond-
ents” appeal from the hearing examiner’s initial decision, and upon
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briefs in support thereof and in opposition thereto; and the Com-
mssion, for the reasons stated in the accompanying opinion, having
denied the appeal, and having modified the initial decision to the
extent it is contrary to the views expressed in said opinion:

1t is ordered, That the following order be, and hereby is, substi-
tuted for the order contained in the initial decision:

1t is ordered, That respondents, The Lafayette Brass Manufac-
turing Company, Inc., and The Durst Manufacturing Company, Inc.,
both corporations, and their officers, and respondents, Pauline D.
Kohn and Norman Redlich, individually and as officers of said cor-
porations, and respondents’ representatives, agents and employees,
directly or through any corporate or other device, in connection
with the sale and distribution of their products in commerce, as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:

Using the word “Manufacturing” as part of the corporate or trade.
names of corporate respondents unless in immediate connection and
conjunction with each such name a clear and conspicuous disclo-
sure is made that such corporation is primarily a distributor and
assembler of the products it sells.

1t ts further ordered, That the complaint be, and it hereby is, dis-
missed as to respondent David Durst.

It is jfurther ordered, That respondents, The Lafayette Brass
Manufacturing Company, Inc., The Durst Manufacturing Company,
Inc., Pauline D. Kohn and Norman Redlich, shall, within sixty
(60) days after service upon them of this order, file with the Com-
mission a report, in writing, setting forth in detail the manner and
form in which they have complied with the order to cease and desist
contained herein.

Ixn tHE MATTER OF
MYTINGER & CASSELBERRY, INC., ET AL.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
TEDERAL TRADE COMDMISSION ACT AND SEC. & OF THE CLAYTON ACT

Docket 6962. Complaiit, Nov. 26, 1957—Decision, Sept. 28, 1960

Order requiring the nation’s largest direct seller of vitamin and mineral food
supplements, with main office in Long Beach, Calif., to discontinue making
and enforcing unlawful exclusive-dealing agreements with distributors of
its “Nutrilite Food Supplement”; canceling contracts of distributors who did
not rigidly adhere thereto; and enforcing requirements that distributors,
for a two-year period following termination of contracts, not sell their cus-
tomers any other vitamin-mineral product ; and to cease representing falsely,
directly and through its distributors, that a consent decree issued by a U.S.
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District Court permanently enjoining it from making false claims concern-
ing said “Nutrilite”, amounted to endorsement and approval of the product
by the U.S. Government, the U.S. District Court, and the Food and Drug
Administration: that the allowable claims listed in said decree could be
applied only to its product, etc.

Mr. Fredric T. Suss for the Commission.

Rhyne, Mulin, Connor & Rhyne, by Mr. Charles S. Rhyne, Mr.
Eugene F. Mullin, Jr., and Mr. W. Dean Wagner, of Washington,
D.C., and M7, J. E. Simpson, of Los Angeles, Calif., for respondents.

Intr1AL Drcision BY ABNER E. Liescons, Hesrineg ExamiNer

THE COMPLAINT

The complaint in this proceeding alleges that the respondents are
and have been, for many years, engaged in the purchase, sale and
distribution of a vitamin-and-mineral preparation known as Nutril-
ite Food Supplement. This food supplement is described as an
encapsulated concentrate of alfalfa, watercress and parsley, to which
synthetic vitamins are added and which is combined a package with
mineral tablets. This product is sold by respondents to approxi-
mately 20,000 distributors throughout the United States, who in turn
cell it directly to consumers by house-to-house canvassing. 1In 1356,
respondents’ total sales approximated $26,000,000, and exceeded 1n
volume the sales of any of respondents’ competitors likewise selling
vitamin-and-mineral food supplements, by the method of house-to-
house canvassing. The specific charges against the respondents are
separated in the complaint into three counts.

Count I of the complaint charges that the respondents’ sales to
their distributors are made on the condition, agreement or under-
standing that the purchaser thereof shall not sell or otherwise dis-
tribute any other vitamin or mineral product of a competitor. As a
result of this restrictive agreement, the complaint alleges, the com-
petitors of respondents have been and are now unable to make sales
of similar products to respondents’ customers, which otherwise could
have been made. The complaint further alleges that the customers
of respondents have been prevented by respondents’ restrictions
from purchasing similar vitamin and mineral products at lower
prices or upon more favorable terms than those granted by respond-
ents. Count I of the complaint concludes that the effect of such
conditions, agreements or understandings” * * * may be to substan-
tially lessen competition in the line of commerce in which respond-
ents are engaged, and in the line of commerce in which the custom-
ers and purchasers of respondents are engaged, and may be to tend
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to create a monopoly in respondents in the line of commerce in
which respondents have been and are now, engaged.”, in violation
of the provisions of § 3 of the Clayton Act.

Count II of the complaint alleges that the respondents have em-
ployed and are now employing threats of cancellation of their con-
tracts with their distributors, and are cancelling such contracts,
unless their distributors rigidly adhere to their exclusive-dealing con-
tracts with respondents. Count IT further alleges that respondents
have threatened and are threatening to enforce, and are actually
enforcing, the provisions of their contracts with their distributors,
which provide that they shall not, for a period of two years follow-
ing the termination of such contracts with respondents, solicit the
sale of cr attempt to sell to their former customers any vitamin or
mineral products other than respondents’. Count II of the com-
plaint concludes that the effect of such threats and actual enforce-
ments of the above-described agreements. ,

(1) has a tendency to make respondents’ distributors subservient
to respondents’ wishes and will as to the conduct of their business,
lest said distributors be subjected to the onerous and oppressive pro-
visions of said contracts, to the prejudice of competitors of re-
spondents’ customers and purchasers of respondents’ products and
of the public;

(2) has a tendency and effect of obstructing, hindering and pre-
venting competition in the sale and distribution of vitamin and min-
eral products in commerce; and

(3) constitutes unfair methods of competition and unfair acts and
practices in commerce within the intent and meaning of § 5 of the
Federal Trade Commission Act.

Count 111 of the complaint alleges that respondents have, directly
and by implication, falsely represented, and have caused and are
now causing their distributors to make false representations, as
follows:

(1) that a consent decree of injunction issued by the United States
District Court for the Southern District of California amounted to
an endorsement and approval of Nutrilite Food Supplement by the
United States Government, the United States District Court, and
the Food and Drug Administration;

(2) that the allowable claims contained in the above-described in-
junction applied only to Nutrilite Food Supplement and to no other
vitamin or mineral supplement product; and

(3) that no other seller of vitamin or mineral food supplement
products has a right to submit its promotional literature to the
Food and Drug Administration for inspection and comment.
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Count IIT concludes that the use by the respondents of the afore-
mentioned false representations has had and now has a capacity and
tendency to mislead and deceive a substantial portion of the pur-
chasing public into the erroneous and mistaken belief that such rep-
resentations were and are true and into the purchase of a substantial
number of respondents’ products because of such erroneous and mis-
taken Dbelief, with the result that trade in commerce has been un-
fairly diverted to the respondents from their competitors, and in-
jury has thereby been done to competition in commerce. Count III
concludes, further, that respondents’ acts and practices, just de-
scribed, have the tendency and effect of obstructing, hindering and
preventing competition in the sale and distribution of vitamin and
mineral products in commerce, and have a tendency to obstruct, and
have obstructed and restrained such commerce, and constitute unfair
methods of competition in commerce and unfair acts and practices
in commerce, within the intent and meaning of § 5 of the Federal
Trade Commission Act.

THE ANSWER

On February 6, 1958, respondents submitted their answer, in
which, in addition to other statements, they denied that they have
In any manner violated the Clayton Act, the Federal Trade Com-
mission Act, or any other law of the United States. Respondents
further deny that the Commission has reason to believe that they
have violated any of the above-mentioned statutes, and specifically
deny that the Commission has sufficient information in its files to
justify the issuance of the complaint herein.

THE HEARINGS

Subsequent to the submission of respondents’ answer, hearings
were held, at which evidence was presented in support of the com-
plaint, in Los Angeles, California; Chicago, Illinois; Detroit, Mich-
igan; and Washington, D.C. Thereafter hearings were also held on
behalf of respondents, in Los Angeles, California, and in Washing-
ton, D.C.

RULING ON PROPOSED TINDINGS

Proposed findings as to the facts and proposed conclusions, and
replies thereto, were thereafter submitted by both counsel support-
ing the complaint and counsel for the respondents. Kach of such
proposals has been separately considered by the hearing examiner,
and those accepted have been adopted and embodied in substance
herein. All other proposed findings as to the facts and all other
proposed conclusions are hereby rejected.
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The hearing examiner, having considered the entire record herein,
now finds the relevant facts and conclusions warranted thereby to
be as hereinafter set forth.

FINDINGS AS TO THE FACTS

Identity of Respondents:

Mytinger & Casselberry, Inc., is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
California, with its principal office and place of business located in
the city of Long Beach, Calif. Respondent William S. Casselberry
is president of the corporate respondent, and Respondent Lee S.
Mytinger is secretary-treasurer thereof. Both of these individuals
have at all times controlled and directed the policies and practices
of the corporate respondent.

Respondents’ Product and Method of Distribution:

Respondents are now and for many years have been engaged in
the purchase, sale and distribution in commerce, among and between
the several States of the United States, of a product known as
Nutrilite Food Supplement.

Nutrilite is a multiple-vitamin mineral dietary food supplement
composed of an encapsulated concentrate of alfalfa, watercress and
parsley, to which synthetic vitamins have been added, and which is
combined in a package with mineral tablets. Since 1945 the re-
spondent corporation has purchased the entire production of Nutril-
ite from the producer thereof, Nutrilite Products, Inc., of Califor-
nia. Respondents sell Nutrilite to distributors only. Such distribu-
tors are located throughout the United States, and they, in turn,
sell to other distributors and to the consuming public. The distrib-
utors of Nutrilite sell this product exclusively by house-to-house
canvassing, as distinguished from retail sales through drugstores
and other over-the-counter sales.

Respondents designate their distributors of Nutrilite Food Sup-
plement as “sponsors”, “agents”, “key agents” and “group heads”.
All distributors are under contract to the corporate respondent.
Direct sales are made, however, by the corporate respondent to cer-
tain favored distributors, who are designated as “key agents” or
“group heads”. As of December 31, 1958, there were 1,420 individ-
ual distributors who were thus privileged to purchase directly from
the corporate respondent. During the same period the total number
of individual distributors was 80,700. Respondents’ product is dis-
tributed to their key agents and group heads from their warehouses
m Long Beach, Calif., and Joliet, II1.

640968—63 47




722 FEDERAL TRADE COMMISSION DECISIONS

Findings a7 F.T.

2

Respondents’ Restrictions Upon Their Distributors:

Although, as we have stated, the corporate respondent sells Nutril-
ite directly to a relatively small group of its leading distributors,
all distributors, regardless of how they may be classified by the
respondents, are required by the respondents to submit to them an
application for distributorship and secure respondents’ expressed
approval thereof before they are permitted to buy Nutrilite from
any source. Kach application describes the relationship to be estab-
lished between the applicant and the corporate respondent in part
as follows:

I understand and agree that I am not an employee, servant, agent, or legal
representative of Mytinger & Casselberry, Inc.,, and that the relationship between
us is not that of joint venture or similar arrangement, but that as a Nutrilite
Distributor I am in business on my own account as an independent contractor
who purchases and sells Nutrilite Food Supplement.

I agree that during the time I am distributing Nutrilite Food Supplement :
(1) I will not sell, give away, or otherwise distribute any other vitamin and/or
mineral products, (2) I will not disclose to any person, firm or corporation other
than authorized distributors and/or personnel of Mytinger & Casselberry, Inc. the
names and/or addresses of Nutrilite customers unless Mytinger & Casselberry,
Inc. gives me written permission to do so.

I agree that for a period of two yeurs following the termination of my rela-
tionship with Mytinger & Casselberry, Inc., 1 will not use or disclose to any
person whomsoever any information T obtained while I was a Nutrilite Dis-
tributor concerning the names and/or addresses of Nutrilite customers, or any
other trade secrets, nor will I, on my own Dbehalf, or on behalf of any other
person solicit or in any manner attempt to induce Nutrilite customers to purchase
any other vitamin and/or mineral product or to cease using Nutrilite Food
Supplement.

I have read and understand that I must meet and uphold the requirements set
forth on the back of this application if I wish to maintain my status as a Nutrilite
Distributor, and that if I do not meet and uphold said requirements my authori-
zation as a Distributor of Nutrilite Food Supplement is subject to cancellation
npon written notice from Mytinger & Casselberry, Inc.

On the back of the application there appears a Jist of items desig-
nated A to H, which is headed “DISTRIBUTOR REQUIRE-
MENTS”. The first two of such requirements are as follows:

A. While waiting for authorization from Mytinger & Casselberry, Inc., the
prospective Distributor will secure a Sales Xit from his Sponsor and proceed
with a study of the material therein. He will not be allowed to purchase any
Nutrilite Food Supplement at the Distributor's discount, nor make any eflort to
sell Nutrilite Food Supplement until his formal approval as a Distributor has
been received.

B. When authorized as a Distributor, Nutrilite for sale to the consumer and
Nutrilite for the Distributor’s personal consumption may be purchased at the
Distributor’s basic discount.
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When the applicant for a distributorship is accepted by the cor-
porate respondent, a letter is written to the successful applicant by
the corporate respondent, which reads in part as follows:

YOU ARE NOW A NUTRILITE DISTRIBUTOR ... and we welcome you
as the newest member of the Nutrilite family. We know this is the beginning:
of a long, pleasant and profitable business association between us.

This authorization is our acceptance of your application and evidences that
a contract exists between you and Mytinger & Casselberry in accordance with
this letter and the provisions of your Distributor Application.

In a general letter addressed to key agents and qualified sponsors,
respondents describe the contractural relationship so established as
follows: '

The Nutrilite Distributor’s contract with M&C is legal and binding. It is a
common and usual form of contract. In it M&C agrees to honor certain prom-
ises to the Distributor, and the Distributor agrees to honor certain promises to
M&C. This is the basis of all contracts. A competitor is not afraid to urge a
Nutrilite Distributor to violate this contract because the responsibility is prin-
cipally the Distributor's—not his would-be recruiters’. His name is on the
contract—not theirs. What kind of business would ask him to break a legal
contract? The Distributor should remember this: HOW SECURE WOULD
HIS CONTRACTUAL ARRANGEMENT BE WITH A BUSINESS THAT
ALREADY HAS SHOWN ITS CONTEMPT FOR SUCH CONTRACTS?

Effects and Ewxtent of Control

By means of the quoted agreements, the respondents restrict all
of their distributors to sales of Nutrilite Food Supplement exclusive
of any other vitamin-and-mineral preparation. Thus respondents
deprive their distributors, from the inception of their contractural
relationship, of the freedom of choosing any other vitamin or min-
eral products for resale. Not only do respondents forbid their dis-
tributors to sell any vitamin-and-mineral preparation other than
Nutrilite during the life of their distributorship, but they exact from
their distributors a promise to refrain, for a period of two years
after the termination of their distributorship, from endeavoring in
any way to sell any vitamin-and-mineral product to those customers
to whom the distributor, under his contract with respondents, for-
merly sold Nutrilite. In other words, if a distributor wishes to with-
draw from his relationship with the corporate respondent and con-
tinue in the business of selling vitamin-and-mineral preparations, he
must forthwith abandon the customers to whom he formerly sold
Nutrilite, sacrifice the good-will which he has built up with them,
and seek and establish good-will among a new group of customers.
It 1s probable that in many of the smaller sales areas, such reestab-
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lishment of good-will would be difficult, if not impossible. It would
appear that the prospect of such a consequence renders respondents’
distributors afraid to terminate their contracts with respondents,
thereby rendering such contracts or agreements a strong instrument
for respondents’ control of their distributors.

- Respondents have enforced these exclusive-dealing agreements.
with their distributors at various times by cancelling, or threatening
to cancel, distributorships; by refusing to supply their distributors
with Nutrilite Food Supplement; and occasionally by actual litiga-
tion for breach of contract. They have also enforced the two-year
restrictive clause in such agreements. Counsel for respondents have
freely admitted on the record that respondents have enforced their
exclusive-dealing agreements, and have declared that Tespondents
intend to continue doing so in the future. In fact, one of respond-
ents’ attorneys, who also appeared as a witness for the respondents
in this proceeding, testified that he advised the respondents to adopt
their present exclusive-dealing contracts, following the issuance of
the consent decree which is the subject matter of Count IIT of the
complaint herein, in order to insure obedience by the distributors to
that decree. It seems to us, however, that although an exclusive-
dealing arrangement might aid in keeping the advertising claims of
competitors out of the possession of respondents’ distributors, the
primary purpose of such exclusive-dealing contracts was not and is
not to promote compliance with that decree, but rather to insure
obedience by the distributors to respondents’ wishes for the economic
and financial benefit of the latter. Respondents’ extension of such
control for two years after the distributor’s relationship with the
corporate respondent has terminated indicates, we think, that the
true purpose of the restrictions is to advance the sale of Nutrilite,
to the prejudice of respondents’ competitors and former distributors.
By December 31, 1958, respondents had established, through their
exclusive-dealing contracts and policies, 100% control over the pur-
chase and resale of vitamin-and-mineral preparations by 1,420 direct
purchasers and 80,700 indirect purchasers or distributors of Nutri-
lite, who sold Nutrilite at retail during that year for a grand total
of over nineteen million dollars.

“Line of Commerce” Defined :

As we have previously observed, Count I of the complaint alleges
that the effect of the conditions and agreements above described may
be “to substantially lessen” competition in the “line of commerce”
in which respondents are engaged, and in the line of commerce in
which the purchasers of respondents’ products are engaged, and may
tend to create a monopoly in the respondents, in violation of the
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‘provisions of §3 of the Clayton Act, the pertinent parts of which
are as follows:

That it shall be unlawful for any person engaged in commerce, in the course
of such commerce, to lease or make a sale or contract for sale of goods, * * *
or other commodities, * * * or fix a price charged therefor, * * * on the condi-
tion, agreement or understanding that the lessee or purchaser thereof shall not
use or deal in the goods, wares, * * * or other commodities of a competitor
* *x * of the lessor or seller, where the effect of such * * * sale, or contract for
sale or such condition, agreement or understanding may be to substantially
lessen competition or tend to create a monopoly in any line of commerce.

Since the facts hereinabove found clearly show that respondents
have made and enforced restrictive contracts with their distributors
of the type described in the above-quoted Act, we must now deter-
mine whether the result of such contracts * * * may be substan-
tially lessen competition or tend to create a monopoly in any line of
commerce”. Clearly the mere existence of the restrictive contracts
executed between the corporate respondent and respondents’ distribu-
tors, or even the enforcement thereof, cannot of themselves constitute
a violation of the Clayton Act unless the effect thereof falls within the
prohibitions of the Act. Our problem, therefore, is to determine the
effect of such restrictive contracts upon competition within any line
of commerce. Accordingly, we must first inquire into the intent
and meaning of the phrase “a line of commerce” as used in the Act,
and second, delimit the line or lines of commerce in which respond-
ents are here engaged and the competition therein.

The Supreme Court of the United States, in the case of U.S. v.
E. I. du Pont de Nemours & Co., 358 U.S. 586 (1957), gives us an
authoritative explanation of the meaning of the term “line of com-
merce.” The Court was there concerned with determining whether
certain paints and fabrics designed especially for use in finishing
and decorating automobiles constituted a separate line of commerce
distinct and different from other paints and fabrics which might
also be used in the painting and finishing of automobiles, but which
were not specifically designed or used for that purpose and would
not have the peculiar characteristics of the paints and fabrics in
question. The Court stated that

The record shows that automobile finishes and fabrics have sufficient peculiar
characteristics and uses to constitute such products sufficiently distinct from
all other finishes and fabrics to make them a “line of commerce” within the
meaning of the Clayton Act. Cf. Van Camp & Sons Company v. American Can
Company, 278 U.S. 245. Thus, the bounds of the relevant market for the pur-
poses of this case are not coextensive with the total market for finishes and
fabrics, but are coextensive with the automobile industry, the relevant market
for automobile finishes and fabrics.
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We conclude that a “line of commerce”, as defined in the Clayton
Act, consists of a commodity or class of commodities possessing
“sufficient peculiar characteristics and uses” to render such commodi-
ties substantially more suitable for a specific purpose or purposes
than commodities lacking such characteristics. All commodities,
then, which possess the same “sufficient peculiar characteristics and
uses” are, by force of competitive reality, in the same line of com-
merce and compete with each other. A line of commerce, therefore,
is not determined by the method of distribution or sale of a product,
but by the inherent “sufficient peculiar characteristics and uses” of
the product itself.

National Sales Compared :

The record shows that respondents make no sales at retail, nor do
they sell to retail establishments such as drugstores or similar over-
the-counter retail outlets. Respondents even forbid their own dis-
tributors to maintain “ * * * an office for retail sales of Nutrilite
* * % The only channel through which Nutrilite flows to the con-
suming public is by the so-called “direct-selling” method; that is,
house-to-house canvassing. During the past eight years respondents
have not only maintained leadership in such sales, but have far sur-
passed their direct-selling (house-to-house canvassing) competitors,
as shown by the tabulation which follows:

Total salesby °  Total sales of Respondents’

Year direct-selling | Nutritite share of direct
couipetitors : sales
Percent
$10, 250, 000 39, 881, 000 46. 40
13, 440, 000 11, 501, 000 85. 67
18, 540, 000 15, 480, 000 £3. 40
23, 000, 000 20, 507, 000 89. 16
30, 800, 000 25, 401, 000 82.47
35, 350, 000 26, 514,000 75.00
32, 590, 000 21, 522,000 66.04
31, 120, 000 19, 145, 000 61. 52

Respondents regard themselves, and are regarded by their com-
petitors, as “one of the largest direct-sales organizations in Amer-
ica”, and as the leader in the direct-selling of vitamin-and-mineral
food supplements. From 1951 to 1957 the annual value of sales of
Nutrilite ranged from $10,900,000 to $26,900,000, and the net value
of sales from $4,000,000 to $10,000,000.

A survey conducted by Drug Topics, the national newspaper for
retail druggists, which was placed in evidence by respondents as
their Exhibit 19, shows that even when the total national market
for multiple-vitamin concentrates sold in combination with minerals
is considered, the respondents, although their share of the national
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market has been declining, have nevertheless retained a very large
share thereof, as demonstrated by the tabulation which follows:

Year

Total
national sales of
vitamin-mineral

combinations

Total Nutrilite
sales

Respondents’
market share

$44, 320, 000
48, 310, 000
52, 990, 000
55, 290, 000

$23, 401, 000
26, 514, 000
21, 522, 000
19, 145, 000

Percent

54.9
40. 6
34.6

Contentions of Counsel as to the Line of Commerce:

Upon the basis of the above facts, counsel supporting the com-
plaint would have us conclude that “ * * * house-to-house selling
or field selling * * * 7 of vitamin-and-mineral food supplements
constitutes a separate line of commerce, distinct from other vitamin-
and-mineral preparations sold at drugstores and other over-the-
counter retail outlets. On the other hand, counsel for respondents,
on the basis of the national sales of all vitamin food supplements as
shown in their Exhibit No. 19, would have us conclude that all
multiple-vitamin food preparations designed as food supplements,
regardless of whether they are packaged in combination with min-
erals or separate therefrom, and regardless of whether they are sold
over the counter or from house to house, fall within the same line
of commerce, and are sold in competition with each other.

Obviously, if a combination of vitamins and minerals sold by the
so-called direct-selling method (house-to-house canvassing) is a sep-
arate line of commerce from the same food supplement sold over
the counter, respondents’ share of sales in that separate line of com-
merce would far exceed their nearest competitor, and the tendency
toward monopoly inherent in respondents’ restrictive contracts would
likewise be increased. On the other hand, if the line of commerce
includes, as counsel for the respondents would have us find, all mul-
tiple-vitamin products regardless of how sold or whether combined
with minerals, then respondents’ share of the market, in proportion
to the total sales in that line of commerce, would be substantially
less, and the tendency toward monopoly of respondents’ contractural
restrictions would be greatly minimized. Neither contention falls
wholly within the “line of commerce” as herein defined, and both
must therefore be rejected.

Line of Commerce Here [nvolved :

The authentic definition, as here interpreted, does not permit the
deterinination of a line of commerce by the method of sale, nor by
inchiding therein products possessing some but not all of the re-
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quired “peculiar characteristics.” To constitute a line of commerce,
products must possess, in common, sufficient peculiar characteristics
and uses. The commodity here involved consists c¢f a combination
of multiple vitamins with minerals. Therefore no iaultiple-vitamin
preparation without minerals, and no mineral preparation without
vitamins, can properly be considered to be in the same line of com-
merce as such a combined product as Nutrilite. Accordingly, we
must conclude that vitamin-and-mineral-combination food supple-
ments, such as Nutrilite, are sufficiently different from vitamin food
supplements and mineral food supplements, separately, to constitute,
of necessity, an independent line of commerce.

Respondents’ Relative Importance in Line of Convmerce:

As one of the tabulations heretofore presented shows, respondents
have maintained, within the line of commerce here involved, total
yearly sales ranging from $25,401,000 in 1955 to $19,145,000 in 1958.
Those yearly sales have given the respondents a share of the na-
tional market ranging from 57.3% in 1955 to 84.6% in 1958. During
the same period, it will be remembered, respondents have maintained
through their exclusive-dealing contracts a 100% control over the
purchase and resale of Nutrilite. By December 31, 1958, such con-
trol extended to 1,420 direct purchasers and 80,700 indirect pur-
chasers and distributors. These figures clearly show that the re-
spondents, if not in a dominant position in the line of commerce
here involved, are at least leaders therein, with a substantial share
of the market.

Proof Under § 3 of the Clayton Act:

The question follows: Do the abeve facts constitute sufficient proof
of a violation of § 3 of the Clayton Act? The United States Court
of Appeals for the Second Circuit has answered this question with
clarity in the case of Dictograph Products, Inc., Petitioner, v. Fed-
eral Trade Commission, Respondent, 217 F. 2d 821, Cert. denied 349
U.S. 940. The court stated :

* * * Where the alleged violator dominated or was a leader in the industry,
proof of such fact, was, at an early stage, determined to be a sufficient predi-
cate from which to conclude that the use of exclusive-dealing contracts was
violative of Section 3 and other factors appear to have been largely ignored.
* * * More recently the Supreme Court extended the rule to business organi-
zations enjoving a powerful, though clearly not dominant, position in the trade
and doing a substantial share of the industry’s business by means of these
contractual provisions and tacitly approved the trial court’s refusal to consider
other economic effects or merits of the system employed. * * *

Accordingly, we conclude that the effect of the exclusive-dealing
agreements, as alleged in Count I of the complaint and as herein
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found, may be substantially to lessen competition in the line of
commerce in which respondents are engaged and in the line of com-
merce in which their distributors are engaged, and may tend to
create a monopoly in respondents, in violation of the provisions of
§3 of the Clayton Act.

Proof Under § 5 of the Federal Trade Commission Act:

Furthermore, we must inquire if the above facts, which show that
the threats and enforcement of the restrictive contracts were and
are to the prejudice of competitors and purchasers of respondents’
product and to the public interest, constitute sufficient proof of a
violation of § 5 of the Federal Trade Commission Act. [n the Mat-
ter of Dictograph Products, Inc., Docket 5655, the Commission held :

* * * that respondent’s practices of entering into contracts containing exclu-
sive-dealing provisions with its distributors and of intimidating and coercing
them into complying with those provisions were unfair methods of competition
and unfair acts and practices in commerce in violation of § 5 of the Federal
Trade Commission Act.

We conclude, therefore, that the eflect of the threats and actual
enforcement of respondents’ restrictive agreements and exclusive-
dealing contracts, as alleged in Count II of the complaint herein,
have a tendency to render respondents’ distributors subservient to
respondents, to the prejudice of the competitors of respondents’ deal-
ers and of the public; have a tendency toward and effect of obstruct-
ing, hindering and preventing competition in the sale and distribu-
tion of vitamin-and-mineral-combination food supplements in com-
merce; and constitute unfair methods of competition and unfair acts
and practices in commerce within the intent and meaning of §5 of
the Federal Trade Commission Act. '

Count 111 of the Complaint

Introduction:

As previously stated, the respondents are charged in Count IIT of
the complaint herein with a violation of § 5 of the Federal Trade
Commission Act, by making and causing to be made three specific
misrepresentations about the consent decree of injunction issued
against the corporate respondent by the United States District Court
for the Southern District of California in 1951. Each of those
specific misrepresentations will be considered in detail.

The Consent Decree of Injunction:

A brief statement of the background of that consent decree is
essential to an understanding of the issues concerning it. Prior to
its issuance the Food and Drug Administration had instituted mul-
tiple seizures of Nutrilite in various widely-scattered areas of the
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United States. Those actions were based upon allegations that
Nutrilite was misbranded by the use of certain allegedly misleading
literature in connection with its sale. In addition, a criminal action
against the respondent corporation had also been instituted. While
these various actions were pending, the corporate respondent insti-
tuted an injunction proceeding in the United States District Court
for the District of Columbia, against the Federal Security Admin-
istrator and certain officials of the Food and Drug Administration.
That injunction proceeding was based upon the theory that the vari-
ous seizure actions against the corporate respondent were arbitrary
and illegal. The District Court of the District of Columbia held
that Nutrilite had not been misbranded and that the government
officials named in that proceeding had acted arbitrarily and illegally.
On an appeal from that trial court’s decision to the Supreme Court,
the decision of the trial court was reversed on the ground that the
court was without jurisdiction. Therefore the decision of the Dis-
trict Court of the District of Columbia in that case is a legal nullity,
and, accordingly, it is not in any sense an authority by which to
resolve any of the factual controversies involved in this proceeding.

Following the Supreme Court’s decision, and while the criminal
and seizure proceedings were still pending, a complaint for injunc-
tion was filed in the District Court for the Southern District of
California, charging that Nutrilite was misbranded within the mean-
ing of §502(a) and §502(f) (1) of the Food, Drug and Cosmetic
Act. That complaint for injunction repeated the charges of the
earlier seizure cases and the criminal action to the effect that the
then current edition of the book, “How To Get Well And Stay
Well”, used by the respondents in connection with the sale of Nutri-
lite, represented that Nutrilite would be an effective and adequate
treatment for many diseases and aillments of mankind. The com-
plaint also alleged that various other promotional material misrepre-
sented the curative effects of Nutrilite.

The complaint just referred to sought to restrain the defendants
from distributing Nutrilite Food Supplement which was allegedly
misbranded by the use of false and misleading written, printed or
graphic material, or misbranded by failure to bear adequate direc-
tions for use for the conditions for which the preparation was in-
tended. In addition, the complaint prayed that the defendants be
required to make restitution to purchasers of Nutrilite Feod Supple-
ment who had purchased that product because of the false and mis-
leading representations alleged to have been made by respondents.

By negotiation by and between the parties, the pending complaint
for an injunction against the respondents was disposed cf by the
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consent decree issued by the District Court for the Southern Distriet
of California on April 6, 1951. The decree was based upon the
agreement and consent of the respondents on the one hand, and Food
and Drug Administration officials on the other hand. Accordingly,
the decree was one of consent, and was entered without any findings
by the Court on issues of fact or of law. Although the decree was
based upon consent, the corporate respondent was placed under an
injunction by the Court, the consent of the parties, under Court
practice, rendering the making of factual findings unnecessary, the
consent taking the place of and standing in lien of findings as to the
facts, and the corporate respondent was “Ordered, adjudged and
decreed” to refrain from certain acts and practices, as follows:

1. Distributing Nutrilite Food Supplement accompanied by cer-
tain designated, written Nutrilite articles, books, pamphlets, and a
motion picture;

2. Distributing Nutrilite Food Supplement accompanied by ar-
ticles, pamphlets or graphic matter which implied that Nutrilite
would be an effective cure for approximately 54 specific diseases or
conditions;

3. Making certain other specific misrepresentations in writing,
printing, or graphic matter, to promote the sale of Nutrilite.

The decree set forth certain specified allowable claims which
might be made as to the need for or usefulness of Nutrilite Food
Supplement XX, Nutrilite Food Supplement X, and Nutrilite Food
Supplement Junior.

It also specified that the respondents would have the option of
submitting to the Food and Drug Administration for inspection and
comment all written, printed and graphic matter to be used in the
future merchandising of their product, Nutrilite.

The indictment against the partnership and against Lee S. Mytin-
ger, William S. Casselberry and Carl F. Rehnborg was dismissed,
and the consolidated libel proceedings terminated by a stipulation
between the parties. The injunction action was dismissed as to the
individual defendants Mytinger, Casselberry and Rehnborg.

It should here be observed that we are not sitting in judgment
on any of the factual issues involved in either the injunction proceed-
ing in the United States District. Court for the District of Colum-
bia or the litigation which resulted in the issnance of the consent
decree by the United States District Court for the Southern District
of California. Regardless of whether the respondents had made the
false representations with which they were charged in the injunction
proceeding, they consented to the court’s order to refrain from mak-
ing specified representations in the future. Our problem here is,
therefore, to determine whether the three specific allegations made



732 FEDERAL TRADE COMMISSION DECISIONS
Findings 57 F.T.C.

in the Commission’s complaint relative to misrepresenting the sig-
nificance of the injunction are sustained by substantial evidence.
In other words, we are not here concerned with the truth or falsity
of any acts and practices of the respondents other than the three
specific misrepresentations alleged. Accordingly, a number of find-
ings as to the facts concerning other misrepresentations, proposed by
counse] supporting the complaint, have been rejected.

Specific Charges Relative to the Consent Decree:

The three specific charges of Count III of the complaint herein
allege that the respondents have misrepresented the consent decree,
as follows:

1. That the consent decree amounted to an endorsement and ap-
proval of Nutrilite Food Supplement by the United States govern-
ment, the United States District Court, and the Food and Drug
Administration;

2. That the allowable claims contained in the consent decree ap-
plied only to Nutrilite Food Supplement and to no other vitamin-
mineral supplement product;

3. That no other seller of vitamin or mineral food supplement
products has a right to submit its promotional literature to the Food
and Drug Administration for inspection and comment.

The attitude of respondents and of their counsel concerning the
significance of the decree in question is revealed at pages 509 and
510 of the transcript herein. Counsel for respondents made an ob-
jection as follows:

We object to that as an improper characterization of the consent decree. We
object specifically to the words “ordered,” and “enjoined,” as an improper char-
acterization of this document.

To this objection counsel supporting the complaint replied:

Your Honor, the document is in evidence in this case and in a great many
paragraphs it states very clearly that the defendants are ordered and enjoined.

Although the document in question bears the title “Final Consent
Decree”, it is clearly an injunction, for in six separate places therein
the Court uses mandatory language, as follows:

* * * ORDERED, ADJUDGED, and DECREED that the defendants, and
each of them, and their oflicers, agents, distributors, representatives, servants,
employees, attorneys * * * be and hereby are perpetually enjoined from * * *,

In a statement released by the corporate respondent, dated Janu-
ary 1, 1952, entitled “The Nutrilite Consent Decree: How It Came
About”, respondents make the statement:

* * * Mytinger & Casselberry agreed not to use certain literature—including

reprints of magazine articles which they had long before discontinued using—
and not to make certain statements, most of which they had not made anyway,
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and not to claim that Nutrilite would cure diseases—a claim which they had
never made. The decision of the three judges in Washington proved that. In
exchange, Mytinger & Casselberry secured a list of more than 60 definite claims
they could make for Nutrilite, the right to use testimonials and the right, at
M & C's option, to submit literature to FDA for its advance comment, or to the
Court for its approval. = These are rights which FDA had never granted to
anyone before in all its forty-yvear historr. For obvious reasons, Mytinger &
Casselberry considered the trade a good one.

In a general memorandum to its Nutrilite distributors, the re-
spondents stated :

You can be proud and confident as you present the ‘“facts” about vitamins
and minerals as set forth in the Consent Decree. “Proud’” because none of your
competitors has such a document, and “confident” because it bears the approval
of a Judge of the United States District Court. * * * The Decree is a valuable
selling tool.

In a pamphlet entitled “Know Where You Are Going”; which
contained a preface to a reproduction of the consent decree, respond-
ents state in semiscript type, such as is usual in diplomas and cer-
tificates of merit, the following:

* * * On that day an important document called the “Final Consent Decree"”
was signed by representatives of both corporations and the United States Gov-
ernment * * * (No dispute was ever involved over the merits of the product,
which the government conceded is wholesome and beneficial.)

* * * * * - .

This Decree is a tribute, indeed, and we are sincerely grateful for the right
to say that for the first time we really “know where we are going”!

In similar promotional literature disseminated to their distribu-
tors, respondents stated:

The Truth—The Consent Decree is one of the strongest sales tools a Nutrilite
Distributor can use. It is an official document, bearing the signatures of offi-
cials of the Federal Government. The prospective customer is immediately
convinced that the Nutrilite Distributor is speaking the truth—making only
honest claims for his product. WHAT OTHER FOOD SUPPLEMENT DIS-
TRIBUTOR CAN SAY:

“HERE IS A LEGAL DOCUMENT SIGNED BY A UNITED STATES
DISTRICT JUDGE AND UNITED STATES ATTORNEYS THAT BACKS
UP THE CLAIMS I MAKE FOR MY PRODUCT?"

In a letter to respondents from the Deputy Commissioner of the
Food and Drug Administration, respondents were advised as fol-
lows:

I have examined some carbon copies of recent letters that have been signed
by various members of the Food and Drug Administration in answer to letters
of inquiry about Nutrilite and, in particular, about answers to inquiries about
the meanings and significance of the pamphlet “The Nutrilite Consent Decree”.
1t appears that the efforts of the distributors of Nutrilite to create the impres-
sion that the Court Decree is some form of meritorious award have been con-
fusing to some of the prospects contacted by Nutrilite salesmen.



734 FEDERAL TRADE COMMISSION DECISIONS

Findings ' 57 F.T.C.

Actually, I am sure you will recognize that the pamphlet "“The Nutrilite
Consent Decree” is a very cleverly worded piece of advertising and capable
of creating an entirely unwarranted impression about the Consent Decree. My
observation is that letters signed by officérs of the Food and Drug Administra-
tion have represented a forthright attempt to responsively state facts in answer
to questions raised by the public.

In Commission’s Exhibit 14B, the respondents reported in a letter
under their letterhead the following comments of one of their agents:

* % * The Consent Decree itself is a good selling tool because it is a docu-
ment. His group uses it effectively by telling the prospect that they are pre-
senting the facts about vitamins and minerals and, “Here is a document written
over the signature of Judge Harrison and the FDA officials giving the facts
which I know you'd like to have.” Bill stated that a good increase in volume
has resulted in his group from the extensive use of the Consent Decree in
canvassing.

Tn Commission’s Exhibit 27A, respondents instruct their Distribu-
tors in a method of using the consent decree to sell Nutrilite. The
distributor is told:

In Nutrilite, we have the most powerful sales tool of any corporation in
America—the IKnow Where You're Going booklet. Here is the M&C-approved

way to use this sales tool to present the possible need to your prospects.
* * Ed * * * *

1 would like to show you a legal document. This document ,as you will see
on page one, was filed in the United States District Court for Southern Cali-
fornia in April of 1931. Back here on page sixteen are the names of the
United States District Judge and the United States Attorneys who signed this
document. You'll agree with me, Mrs. Prospect, that such a legal document
would contain only factual information.

The distributor is then instructed to go on and point out to the
prospect various allowable claims contained in the consent decree
and to refer to it continually as “this legal document”, but no-
where in the presentation does he advise the prospect that the docu-
ment was issued to restrain the distributor and the company, includ-
ing the respondents, from misrepresenting the product as a treat-
ment or cure for many conditions and diseases. In fact, by convey-
ing to the public only half of the story contained in the allowable-
claims section and by pointing out that the document was filed mn
court and signed by a Judge and United States attorneys, the re-
spondents are actively concealing from the public the true nature
of the consent decree.

In a speech given by R. L. Mytinger at a distributor meeting in
1952, he stated:

And so we find that our Consent Decree gives us: Federal Court-approved
facts about vitamins and minerals; approved list of claims; right to submit
literature to DA before release. No other vitamin-mineral food supplement

has these court-approved rights.
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A typical example of respondents’ use of a true statement to pro-
duce a misimpression in the representation that the allowable claims
listed in the consent decree apply only to Nutrilite appears in Com-
mission’s Exhibit 20:

No other vitamin-mineral food supplement has such an approved list of claims.

In Commission’s Exhibit 17A, respondents made the representa-
tion that:

We are also happy because now e can get our literature passed on before
we publish it und as far as we kuoow, we are the only company with this
privilege.
and In Comimission’s Exhibit 20,

No other vitamin-mineral food supplement company has the court-approved
right to submit its literature.

The effect of such representations is shown in part by the state-
ment of Deputy Commissioner Harvey of the Food and Drug Ad-
ministration, who testified that the Food and Drug Administration
had received possibly over a thousand letters of inquiry as to the
Government’s approval of Nutrilite, and practically none as to such
approval of any other similar product.

It 1s readily apparent from the above statements, and others in
the record herein, that the respondents have disseminated to their
distributors and to the public representations which are capable of
creating the inference that the consent decree constitutes a vindica-
tion of respondents’ past acts and practices; a tribute to the merits
of respondents’ product Nutrilite; approval of that product by the
Federal District Court and by the officials of the Food and Drug
Administration; a document to be proud of; approval of a number
of definite claims for the product Nutrilite; a prize sales tool; one
of respondents’ biggest achievements; something in the nature of an
award for merit which none of respondents’ competitors has the
right to claim; and that said consent decree confers upon respond-
ents the exclusive privilege of submitting their advertising material
to the Food and Drug Administration for its comment in advance
of publication.

In truth and in fact, the consent decree is an injunction, albeit one
based upon consent of the parties rather than upon evidence. The
order contained therein is just as authoritative and restrictive upon
respondents as 1f the injunction had resulted from a lengthy trial
and factual findings by the court. The orders contained therein
restrain the corporate respondent from making various represcnia-
tions in connection with the sale of Nutrilite, which representations
were alleged in the complaint in that proceeding to be false and
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deceptive. Obviously, therefore, the consent decree is not in the
nature of an award or something to be proud of, nor is it a vindica-
tion of or tribute to respondents’ past performances. It is instead
a corrective measure taken by the court to abate alleged wrongdoing
by the respondents, and to prevent the repetition thereof in the fu-
ture. Clearly the consent decree is not an endorsement and approval
of Nutrilite Food Supplement by the United States Government, the
United States District Court, or the Food and Drug Administra-
tion.

A number of the statements quoted above have a tendency to give
the impression that the claims allowed in the consent decree to be
made for Nutrilite apply only to that product. The evidence shows,
however, that the claims listed as allowable in the consent decree
consist of statements of facts relating to vitamins and minerals
which have been scientifically recognized and are so generally known
that they may be applied with equal relevance to any products which
contain the vitamins and minerals contained in Nutrilite. Clearly
the officials of the Food and Drug Administration and the Federal
Court never intended to grant, nor did they grant to respondents
any exclusive right to make the claims allowed. Accordingly, we
must conclude that respondents’ representations that the allowable
claims contained in the comsent decree may be applied only to
Nutrilite Food Supplement and to no other vitamin or mineral
supplement product were false and misleading, in that no such
exclusive right was ever granted. '

Respondents have also created the false impression that they
alone, and no other seller of vitamin and mineral products, have the
right, as the result of the consent decree, to submit their advertising
and promotional literature to the Food and Drug Administration
for comment in advance of publication. Actually, any advertiser
of any food, drug or cosmetic has the right so to submit advertising
to the officials of that agency, and the mere fact that this right is
mentioned in the consent decree does not render it exclusive to the
respondents. Nor was the consent decree necessary fo grant such
right to respondents; they had that privilege before the issuance
of the decree, in common with all other advertisers who wished to
avail themselves thereof. Emphasis upon that privilege in the man-
ner used by respondents, therefore is unwarranted by fact and mis-
leading in effect.

In 1956, when respondents submitted to the Food and Drug Ad-
ministration their pamphlet prepared for the use of their distribu-
tors, entitled “How To Use The Consent Decree”™, for comment and
opinion, the respondents’ attorney was warned that
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“Deception may result from the use of statements not technically false or
which may be literally true.” U.S. v. 90 Basrrels eic., 265 U.S. 438.

The Food and Drug Administration might have added a further
quotation from the Supreme Court’s opinion in the same case, to the
effect that “It is not difficult to choose statements, designs and de-
vices which will not deceive.”

These erroneous impressions and fallacious inferences have been
created by telling half-truths, by making true statements but placing
them in unwarranted juxtaposition, and by failure to reveal certain
facts which are essential to a true understanding of the consent
decree. We must, therefore, conclude that the three allegations of
Count III of the complaint herein have been sustained by substan-
tial, reliable and probative evidence.

CONCLUSIONS

1. The Commission has jurisdiction over the respondents herein,
and over their acts and practices as herein found.

2. This proceeding is in the public interest.

3. The effect of respondents’ restrictive contracts, as herein found,
may be substantially to lessen competition in the lines of commerce
in which respondents and their customers and purchasers are en-
gaged, and may be to tend to create a monopoly in respondents in
the line of commerce in which they have been and now are engaged,
in violation of § 8 of the Clayton Act.

4. The acts and practices of respondents, as herein found, are all
to the injury and prejudice of respondents’ competitors, customers,
and purchasers, and of the public; have a tendency and effect of
obstructing, hindering, and preventing competition in the sale and
distribution of vitamin and mineral products in commerce; have a
tendency to and have obstructed and restrained such commerce in
such merchandise; and constitute unfair methods of competition
and unfair acts and practices in commerce within the intent and
meaning and in violation of §5 of the Federal Trade Commission
Act. :

5. The use by respondents of the aforementioned misleading and
deceptive representations has had, and now has, the capacity and
tendency to mislead and deceive a substantial portion of the pur-
chasing public into the erroneous and mistaken belief that such rep-
resentations were and are true, and into the purchase of a substantial
amount, of respondents’ product because of such erroneous and mis-
taken belief; as a result of which, trade has been unfairly diverted
to the respondents from their said competitors, and injury has there-
by been done to competition in commerce.

640968—(3——18
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6. The acts and practices of respondents, as herein found, are all
to the injury and prejudice of respondents’ competitors, customers,
and purchasers, and of the public; have a tendency and effect of
obstrucing, hindering, and preventing competition in the sale and
distribution of vitamin and mineral products in commerce, within
the intent and meaning of the Federal Trade Commission Act; have
a tendency to and have obstructed and restrained such commerce in
such merchandise, and constitute unfair methods of competition and
unfair acts and practices in commerce, within the intent and mean-
ing and in violation of § 5 of the Federal Trade Commission Act.
Therefore,

It is ordered, That Respondents Mytinger & Casselberry, Inc., a
corporation; William S. Casselberry and Lee S. Mytinger, individu-
ally and as officers of said corporation; and their officers, agents, rep-
resentatives, employees and attorneys, directly or through any cor-
porate or other device, in connection with the offering for sale, sale
or distribution of Nutrilite Food Supplement, or any product pos-
sessing similar characteristics, in commerce, as “commerce” is defined
in the Clayton Act, do forthwith cease and desist from:

1. Selling or making any contract or agreement for the sale of
any such products on the condition, agreement or understanding
that the purchaser thereof shall not use, deal in, sell or distribute
similar products supplied by any competitor or competitors of
respondents;

2. Enforcing, or continuing in operation or effect, any condition,
agreement or understanding in, or in connection with, any existing
contract of sale, which is to the eflect that the purchaser of such
products shall not use, deal in, sell or distribute similar products
supplied by any competitor or competitors of respondents.

1t is further ordered, That said respondents, their officers, agents,
representatives, employees and attorneys, directly or through any
corporate or other device, in connection with the offering for sale,
sale or distribution of Nutrilite Food Supplement, or any other prod-
uct possessing similar characteristics, in commerce, as “commerce’ 1s
defined in the Federal Trade Commission Act, do forthwith cease
and desist from:

1. Canceling, ov directly or by implication threatening to cancel,
any contract or franchise or selling agreement with respondents’
distributors, or with any other seller, for the sale of respondents’
product, because of the failure of such purchasers to purchase ex-
clusively or deal exclusively i the product sold and distributed by
respondents;

9. Instituting litigation, or directly or by implication threatening
to institute litigation, against any of respondents’ dealers, distribu-
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tors, or other customers or sellers of respondents’ product, because
of their failure or refusal to purchase exclusively or deal exclusively
in products sold and distributed by respondents;

3. Entering into, continuing, maintaining, threatening to enforce,
or enforcing, in any manner, any agreement or understanding with
any customer or seller, or former customer or seller, of respondents’
products, to refrain from dealing in products of a competitor or
competitors of respondents, when such actions are taken by respond-
ents for the purpose or with the effect of coercing or intimidating
such customers or sellers into dealing exclusively in respondents’
products, or of retaliating against such customers or sellers for their
failure or refusal to purchase or deal in, exclusively, products sold
and distributed by respondents;

4. Enjoining, attempting to enjoin, or threatening to enjoin, any
of respondents’ distributors, dealers or customers from selling or
distributing any product of a competitor or competitors, like, simi-
lar or related to respondents’ product, to persons to whom they for-
merly sold respondents’ product, or revealing the names of such per-
sons to any competitor of respondents’ for a period of two years
or any other specific period of time;

5. Coercing or intimidating any customer or seller of respondents’
product in any manner, for the purpose or with the effect of caus-
ing said customer to deal exclusively in respondents’ said product;

6. Disseminating, causing to be disseminated, or otherwise making
available to distributors or their customers, any pamphlet, booklet,
leaflet, printed or recorded talk, or in any other manner or through
the use of any other printed, written or graphic material, represent-
Ing, or causing to be represented, directly, indirectly, or by impli-
cation,

(a) That the Final Consent Decree issued on April 6, 1951, by the
Uinited States District Court for the Southern District of California
in Civil Action No. 10344-BH, United States of America, Plaintiff,
v. Hytinger & Casselberry, Inc., et al., Defendants, was or is any-
thing other than an injunction prohibiting, restraining and limiting
respondents’ advertising practices;

(b) That the allowable claims for respondents’ product. Nutrilite,
listed in said Final Consent Decree, may be applied only to respond-
ents’ product Nutrilite;

(¢) That the right to submit advertising and promotional mate-
rial to the Food and Drug Administration for its inspection and
comment, prior to publication, has been granted exclusively to the
corporate respondent, or that such right is other than a privilege
available without special permission to any advertiser of foods, drugs
or cosmetics desirous thereof:



740 FEDERAL TRADE COMMISSION DECISIONS
Opinion 57 F.T.C.

(d) That Nutrilite Food Supplement, or any other of respond-
ents’ products, or the claims made therefor, are approved by any
Court, or by any agency or officials of the United States Government.

OPINION OF THE COMMISSION

By Kerwn, Commissioner:

The corporate respondent engages in the nationwide sale of Nu-
trilite Food Supplement composed of various vitamins and minerals.
It 1s sold house to house by independent distributors or dealers buy-
ing direct from respondents at wholesale or purchasing indirectly
through other distributors. In the initial decision, the hearing ex-
aminer found that an exclusive dealing provision contained in re-
spondents’ agreements with the distributors was violative of Sec-
tion 3 of the Clayton Act. He further found that respondents’
practices In enforcing and threatening to enforce that requirement
and another contract provision restricting sales of competing prod-
ucts by terminated distributors were in violation of Section 5 of
the Federal Trade Commission Act, and that the complaint’s charges
of product misrepresentation by respondents also were sustained.
Respondents have appealed from those findings and conclusions in
the initial decision and its order to cease and desist.

It is undisputed that all of the respondents’ distributors are re-
quired to covenant and agree not to sell any other vitamin or min-
eral products while so engaged. They further agree that for a pe-
riod of two years after their distributor relations terminate they will
not. solicit Nutrilite customers on behalf of like products. It is clear,
too, that respondents have enforced the exclusive dealing provision
of the agreements against distributors electing to handle other sup-
plements by cancelling or threatening to cancel their distributor-
ships and by refusing to supply distributors so cancelled with
merchandise.

Under Section 3 of the Clayton Act, sales or contracts for sale
upon agreements or understandings that buyers not deal in the
products of competitors are unlawful if their effect may be substan-
tially to lessen competition or tend to create a monopoly in any line
of commerce. The evidence received herein discloses that the value
of retail sales of Nutrilite for the year 1958 was $19,145,000. This
amount. represented 61.52% of the total value of house-to-house
sales of vitamin concentrates for that year; 84.6% of the total value
of retail sales of vitamin and mineral combination preparations
(such as respondents’) through all types of outlets; and 8.6% of
the total value of retail sales of vitamin concentrates through all
types of outlets. In 1958, respondents had 80,700 distributors, 1470
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of whom purchased directly from respondents and all of whom had
agreed not to sell any other vitamin and/or mineral products. The
hearing examiner found that vitamin and mineral combination prep-
arations sold through all types of outlets constituted the line of
commerce to be examined in this case to the exclusion of vitamin
and mineral combination preparations sold only by the house-to-
house method, as contended for by counsel supporting the complaint,
and vitamin concentrates, whether or not packaged with minerals,
sold through all types of outlets, as contended for by respondents.
We think the hearing examiner was in error in so limiting the
line of commerce to be considered. In our opinion, each of the
foregoing commercial areas can be properly deemed a separate mar-
ket or line of commerce within the meaning of Section 3. However,
the outcome of this case is not dependent upon the selection of any
one of these areas as the relevant line of commerce. It is estab-
lished by the record herein that respondents are engaged in the
sale of Nutrilite in commerce and that their contracts with all of
their distributors contain the restrictive exclusive dealing provisions.
From the figures given above, it is obvious that respondents’ vol-
ume of business is substantial and that their exclusive dealing re-
quirement affects a substantial share of the market in each of the
three lines of commerce. We have no doubt that respondents’ ex-
clusive contracts have the probable effect of substantially lessening
competition. Stendard 0il Co. v. United States, 337 U.S. 293
(1949). All of the requirements of Section 3 having been met, it
follows that a violation of that section has been estflbhshed
Respondents introduced certain economic data as justification for
the use of their exclusive dealing arrangements. It is true, as
pointed out by respondents, that in the Maico case, the Commission
issued an order remanding the matter to the hefu‘ing examiner for
the purpose of obtaining evidence as to the economic effect of the
exclusive dealing agreements used by that company. In the Matter
of The Maico C’oonpany? Ine., 50 F.T.C. 485 (1953). 1t is also true
that the proof necessary to establish a violation of certain other
provisions of the statutes administered by the Commission, such as
Section 7 of the Clayton Act, may require an appraisal of economic
data. However, since the date of the Commission’s action in the
Maico case, the courts have made it clear that in a situation such as
that shown to exist in this record, the plain language of Section 3
makes irrelevant those economic considerations urged by respond-
ents. Dictograph Products, Inc. v. Federal Trade Commission, 217
F. 2d 821 (2d Cir. 1954), cert. denied 349 U.S. 940 (1955) ; Anchor
Serum Company v. Federal Trade Commission, 217 F. 2d 867 (7th
Cir. 1954) ; Tampa Electric Co. v. Nashwille Coal Co., 276 F. 2d 766
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(6th Cir. 1960), cert. granted June 27, 1960. Respondents’ appeal
from the initial decision’s findings that they have violated Section 8
of the Clayton Act is denied

In addition to enforcing the exclusive dealing provision of their
distributor agreements, respondents also have enforced and threat-
ened to enforce a companion covenant which provides that termi-
nated distributors shall not solicit Nutrilite customers on behalf of
competing supplements or disclose customer nanies within two vears
after such severance. The hearing examiner found that their ac-
tivities in that respect unlawfully obstructed and prevented competi-
tion with respondents. Respondents ask us to find that the two-year
clause is reasonably designed to protect trade secrets and imposes no
undue hardships because the dealer is free to sell others’ wares to
anyone except former Nutrilite customers. Fowever, respondents’
enforcement measures have included bulletins to the distributor or-
ganization warning that violation of the two-year clause will subject
offenders to legal proceedings by way of damages, injunction, or
both, and that distributors discontinuing the sale of Nutrilite must.
start their businesses anew. Their status as independent business
men and women notwithstanding, discontinued distributors are re-
quired to cut themselves off completely from their present and for-
mer customers for Nutrilite. They likewise are precluded from
subjobbing a new supplement line to present or former Nutrilite
distributors who bought from others; and they call on any new cus-
tomer at their peril inasmuch as they have no way of knowing
whether the prospect has been a Nutrilite user or customer. The
seriousness of the handicaps imposed on terminated distributors
who attempt to continue their businesses by marketing competitive
supplements while abiding by the two-year covenant is, therefore,
obvious.

Respondents further contend that the Numanna decisions! rep-
resent judicial approval for their two-year clause and that the ini-
tial decision’s order forbidding them to enforce that clause arbi-
trarily takes away respondents’ rights to resort to the courts for
redress of wrongs. In the first of those cases, the trizl conrt granted
a temporary injunction against a competing marketer of fcod sup-
plements and others, including various defendant distributors, who
the court found had by concerted action and other unfair trade
practices induced over 1700 Nutrilite distributors to discontinue buy-
ing respondents’ product and to handle the supplement of the de-
fendant marketer. On appeal, the preliminary injunction was up-

1 Mytinger & Casselberry, Inc. v. Numanna Laboratorics Corporation, Civil Action No.
6142, U.S. District Court, Eastern District of Wisconsin; and Numanne Laboratories
Corporation v. Aytinger & Casselberry, 215 F. 2d 382 (C.A. 7, 1954).
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held and the proceedings in the court below subsequently were
dismissed by consent. In the opinion rendered by the Court of
Appeals, it is particularly evident that decision there turned on
considerations apart from the legal status of the two-year clause. In
fact, that court specifically expressed its reservations to the lower
court’s reference to that provision as a contract instead of as a
“purported” contract. Hence, the Numanna cases cannot be re-
garded as clear-cut legal tests of the validity of the two-year cove-
nant.

It goes without saying that orders of the Commission should not
impinge on the rights of those being proceeded against to petition
the courts for redress of wrongs. However, in instances of proved
violations of laws administered by it, the Commission has the power
and duty to issue an appropriate order to terminate such violations.
The paragraph of the order specifically excepted to forbids respond-
ents to enjoin or to threaten to enjoin distributors from selling
competitive products to persons to whom thev formerly sold Nutril-
ite, or to enjoin or threaten to enjoin them from revealing the names
of such customers to any of respondents’ competitors. The latter
part of that prohibition can be construed as forbidding respondents
from proceeding against disclosure of customer names by distribu-
tors under any circumstances whatsoever, including those in which
such disclosures are against public policy for other reasons. Its
clarification 1s accordingly warranted. Furthermore, the first part
of the prohibition should be broadened to expressly forbid contin-
ued use in respondents’ distributor agreements of restrictive provi-
sions against soliciting former Nutrilite purchasers, as well as pro-
hibiting threatened or actual enforcement thereof for purpose of
rendering the distributors subservient to respondents in the conduct
of their businesses. The order is being appropriately modified. The
appeal of respondents from the hearing examiner’s findings sustain-
ing the complaint’s charges under the second count is otherwise
denied, however.

The remaining exceptions to be considered pertain to charges of
misrepresentation of Nutrilite in promotional statements explana-
tory of a consent decree of injunction issued by the U.S. District
Court for the Southern District of California. The decree was en-
tered April 6, 1951, and it “Ordered, Adjudged and Decreed” that
the corporate respondent and its agents be enjoined from specified
acts and practices, including representations that the preparation
was an effective treatment for 54 named diseases and conditions.
The decree also set forth certain allowable claims which might be
made respecting the need for or usefulness of Nutrilite and specified
that respondents at their option could submit advertising material
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to the Food and Drug Administration for its inspection and com-
ment. The hearing examiner found that the respondents have
falsely represented in promotional literature and otherwise that
such decree constituted an endorsement or approval of Nutrilite by
the United States Government, such Court, and the Food and Drug
Administration, and that their advertising falsely implied that the
allowable claims contained in the injunction applied only to Nutril-
ite and no other supplement and that no other sellers of such prod-
ucts has the right to submit his promotional material for inspection
and comment.

The decree was based upon the agreement and consent of the
respondents on the one hand, and Food and Drug officials on the
other. Their agreement contemplated that a criminal indictment
against respondents and other also pending multiple seizure pro-
ceeding would be dismissed; and they were subsequently thus dis-
posed of. The case disposed of under the decree was a complaint
for injunction charging misbranding. The decree was one of con-
sent and was entered without any findings by the court on issues of
fact or Jaw. Under court practice, the consent feature rendered the
making of factual findings unnecessary, the consent taking the place
of and standing 'in lieu of findings as to the facts.

The Nutrilite dealers had been deeply concerned over the outcome
of those cases and their effects on future sales activities. When the
decree issued, respondents immediately set about to reinstate dis-
tributors’ morale. In a pamphlet denying that they had been doing
virtually any of the things enjoined in the decree, respondents ex-
plained their motives for entering into the agreement for settlement,
as follows:

* * * Tn exchange. Mytinger & Casselberry secured a list of more than 60
definite claims they could make for Nutrilite, the right to use testimonials and
the right, at M & C's option, to submit literature to FDA for its advance com-
ment, or to the Court for its approval. These are rights which FDA had never
granted to anyone before in all its forty-year history. Xor obvious reasons,
Mytinger & Casselberry considered the trade a good one. * * *

Two other pieces of literature recommending and explaining the
consent decree’s use as a sales tool stated:

THE TRUTH—The Consent Decree is one of the strongest sales tools a
Nutrilite Distributor can use. 1t is an official document, bearing the signatures
of officials of the Federal Government. The prospective customer is immediately
convinced that the Nutrilite Distributer is speaking the truth—making only
honest claims for his product. WHAT OTHER FOOD SUPPLEMENT DIS-
TRIBUTOR CAN SAY: “HERE IS A LEGAL DOCUMENT SIGNED BY A
UNITED STATES DISTRICT JUDGE AND UNITED STATES ATTORNEYS
. THAT BACKS UP THE CLAIMS I MAKE FOR MY PRODUCT"?

* * * * ¥ LJ *
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Nutrilite Food Supplement has a Federal Court-approved list of claims that
can be made in selling the desirability of food supplementation with Nutrilite.
No other vitamin-mineral food supplement has such an approved list of claims.

Before Nutrilite Food Supplement literature is released to the public it may,
by court-approved right, be submitted to the Federal Food and Drug Adminis-
tration for inspection and comment. No other vitamin-mineral food supplement
company has the court-approved right to so submit its literature.

Before starting to sell Nutrilite Food Supplement, Nutrilite Distributors
must take training and pass a quiz on the Federal Court-approved facts about
vitamins and minerals.

As noted by the hearing examiner, the promotional material has
carried an underlying theme that the decree constituted a vindica-
tion of past acts and practices by respondents and was in the nature
of a meritorious award.?

The consent decree, however, is an injunction and its order is as
authoritative and binding upon respondents as if resulting from
lengthy trial and factual findings. Tt was issued by the court to
abate alleged wrongdoing and to prevent its future repetition and
not, to vindicate respondents’ past practices. The decree accordingly
did not constitute an endorsement. or approval of Nutrilite by our
Government. Respondents’ advertising techniques have included
repetitious emphasis on the words “approved” and “court-approved”
in juxtaposition to the terms “Federal Court”, “U.S. District Court”
and “Food and Drug Administration.” That this has had the ca-
pacity and tendency to engender erroneous beliefs by distributors
and users that Nutrilite was officially endorsed or approved is clearly
evident, from the record.

In the promotional literature furthermore, the allowable claims
also are held out as an approved list of claims and the decree 1s
described as a legal document backing up the distributors’ claims
for the product. The claims listed as allowable in the decree, how-
ever, constitute facts on vitamins and minerals which have been
scientifically recognized as cqually applicable to any product con-
taining the vitamins and minerals present in Nutrilite. Respondents’
representations that the allowable claims dealt with in the decree are
applicable only to Nutrilite are, therefore, false and misleading.

The record also supports the hearing examiner’s conclusions that
the advertising statements imply that respondents alone and no
other seller of vitamin products have a right to submit their pro-
motional literature to the Food and Drug Administration for -
spection and comment. All marketers of food, drug or cosmetic

2 g fllustrate, in a speech before a conference of key agenfs respondent William S.
Casselberry pointed to the consent decree and its allowable claims as “ene of our biggest
accomplishments’. And a distributor addressing a meeting of its fellow agents stated:
“hank God for the Consent Decree.”” “Now we know the true worth or value of this
document, the hundreds of thousands of dollars the company spent in getting it for us.”
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preparations are privileged to submit promotional material to that
agency for comment; and the Administration’s policy of inviting
such submissions goes back 85 years or more. Respondents’ unquali-
fied statements that they alone have rights or court-approved rights
in that respect is a deceptive half-truth. Furthermore, it is evident
from the record that such representations have had capacity and
tendency to mislead distributors and users and to handicap respond-
ents’ direct selling competitors.

The appeal also excepts to the provision of the order to cease and
desist. which prohibits representations that the consent decree is
anything other than an injunction prohibiting, restraining and lim-
iting respondents’ advertising practices. Respondents state that its
language can be construed to bar any references whatsoever to the
decree’s allowable claims and even as prohibiting statements that
the decree is a consent decree at all. That provision of the order is
not worded as an unqualified prohibition against using the term
“consent decree” to designate, describe or refer to the decree. It
does proscribe past deceptive explanations and interpretations of
that document by respondents which by their silence as to the in-
junctive purpose and effect of the decree imply official and docu-
mentary endorsement. of the product and claims. Furthermore, the
order does not forbid references in respondents’ advertising to the
allowable claims in the event such statements are not made in word
settings implying that the decree operates to confer rights on re-
spondents to make them to the exclusion of others. Under the order,
respondents’ rights to truthful and nondeceptive explanation and
discussion of the provisions of the decree in their advertising are
fully protected. Those exceptions to the order are accordingly
denied.

The appeal is denied and the initial decision, as modified in ac-
cordance with this opinion, is being adopted as the decision of the
Commission.

Commissioner Tait concurs in the result.

FINAL ORDER

This matter having been heard by the Commission upon the ap-
peal filed by the respondents from the initial decision of the hear-
ing examiner; and

The Commission having denied the appeal for reasons stated in
the accompanying opinion and having further determined that the
order to cease and desist contained in the initial decision should be
modified :
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It is ordered, That the fourth numbered paragraph contained in
the second section of the initial decision’s order to cease and desist
be, and it hereby is, modified to read as follows:

“Entering into, continning or enforcing, or threatening to en-
force, any agreement or understanding which in any manner re-
stricts or limits respondents’ terminated distributors or customers
from selling products like or similar to respondents’ products to
any other prospective purchaser or which in any manner restricts
said distributors or customers from using or disclosing the names
of their own customers for promoting the distribution of products
other than respondents’ products.”

It is further ordered, That the initial decision, as so modified, be,
and it hereby is, adopted as the decision of the Commission.

It is further ordered, That the respondents shall, within sixty
(60) days after service upon them of this order, file with the Com-
mission a report, in writing, setting forth in detail the manner and
form in which they have complied with the order to cease and desist
as modified.

Coommissioner Tait concurring in the result.

Ix tHE MATTER OF

HIT-RECORD DISTRIBUTING COMPANY
OF CINCINNATI ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket 7897. Complaint, May 20, 1960—Decision, Sept. 28, 1960

Consent order requiring a distributor of phonograph records in Cincinnati, Ohio,
to cease giving concealed payola to disc jockeys or other personnel of radio
and television programs to induce frequent playing of their records in order
to increase sales.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Hit-Record Dis-
tributing Company of Cincinnati, a corporation, and Isadore Nathan,
individually and as an officer of said corporation, hereinafter re-
ferred to as respondents, have violated the provisions of said Act,
and it appearing to the Commission that a proceeding by it in re-
spect thereof would be in the public interest, hereby issues its com-
plaint stating its charges in that respect as follows:

Paracrapu 1. Respondent Hit-Record Distributing Company of
Cincinnati is a corporation organized, existing and doing business



