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a report, in writing, setting forth in detail the manner and form
in which they have complied with the order to cease and desist as
so modified.

Ix tHE MATTER OF

BOND STORES, INC.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket 6789. Complaint, May 3, 1957—Decision, Jan. 7, 1960

Order requiring the corporate owner and operator of 95 retail clothing stores
throughout the United States to cease representing falsely in advertising
in newspapers and by radio and television—by such statements as
“Bond's Suit Sale $38.90, $50, %55, $60 values. During Bond’'s Big Cele-
bration Sale—you can save up to twenty-one dollars on a beautiful TRU
FIT SUIT!"—that during the advertised sale it had reduced its prices
to the stated ‘‘'sale” prices, that the higher prices followed by the word
“values” were its regular prices, and that purchase at the “sale” price
resulted in a saving of the difference between the two.

Before Mr. Loren H. Laughlin, hearing examiner.

Mr. Edward F. Downs for the Commission.

Kaye, Scholer, Fierman, Hays & Handler and Mr. Bernard Gross-
man, of New York City, for respondent.

FINDINGS AS TO THE FACTS, CONCLUSIONS AND ORDER

The Federal Trade Commission on May 8, 1957, issued its com-
plaint charging respondent, Bond Stores, Inc., with violation of
the Federal Trade Commission Act through dissemination of false,
misleading and deceptive representations as to prices of clothing
advertised for sale. After the filing of answer by respondent, hear-
ings were held in due course before a duly designated hearing exam-
iner of the Commission and testimony and other evidence in support
of, and in opposition to, the allegations of the complaint were re-
ceived into the record. In an initial decision filed April 14, 1959,
the hearing examiner held that there is no public interest in the
proceeding ; that respondent’s practices did not constitute unfair and
deceptive acts and practices within the intent and meaning of the
Federal Trade Commission Act; and that the proceeding is barred
by law as well as being unjust and unfair to respondent. Accord-
ingly, he ordered that the complaint be dismissed.

The Commission has considered the appeal filed from the initial
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decision by counsel supporting the complaint, briefs submitted by
counsel on both sides, their oral argument before the full Commis-
sion, and the entire record, and has determined that the appeal
should be granted and that the initial decision should be vacated -
and set aside. The Commission further finds that this proceeding
is in the public interest and now makes this its findings as to the
facts, conclusions drawn threfrom and order to cease and desist,
which, together with the accompanying opinion. shall be in lieu of
the findings, conclusions and order contained in the initial decision.

FINDINGS AS TO THE FACTS

1. Respondent, Bond Stores, Inc., is a corporation organized,
existing, and doing business under and by virtue of the laws of the
State of Maryland with its office and principal place of business at
380 Fifth Avenue, New York, N.Y.

2. Respondent owns and operates 95 retail clothing stores Jocated
throughout the United States and in the District of Columbia. It
also owns and operates factories in New York and New Jersey for
the manufacture of some of the clothing shipped to and sold in its
stores. It also purchases some clothing from other manufacturers
for sale in its stores. Purchased merchandise may be shipped by
the manufacturer direct to respondent’s retail stores or to its ware-
house in New York for distribution. In many instances, respond-
ent’s retail outlets to which clothing is shipped are located in states
other than those where it is manufactured by respondent. or by its
suppliers.

Respondent’s retail stores are engaged in the sale of clothing and
the shipment and delivery thereof in commerce, as “commerce” is
defined in the Federal Trade Commission Act. to purchasers located
in states other than that in which such shipments have their origin.

Respondent. maintains and has maintained a course of trade in
said clothing among and between the various states of the United
States and in the District of Columbia. Its volume of business is
and has been substantial, total retail sales in the fiscal vear ending
July 381, 1957, having amounted to $87,000.000.

3. The prices of all merchandise, sold in all of respondent’s retail
stores, arve determined in New York, and respondent transfers mer-
chandise from store to store and from state to state. When merchan-
dise is sold in any store a ticket is removed therefrom and sent io
New York where a unit control is maintained of every garment in
stock, and. from these returned tickets, respondeni in New York
determines the inventory of each store. then ships such merchandise
as it deems necessary to balance out the inventory of each ctore.
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Respondent’s goods are transferred from store to store as business
conditions dictate, and there is no evidence that title to any such
goods ever passes from respondent corporation itself until a sale is
made to a retail purchaser in the state where the store he buys from
is located.

4. Respondent is now and has been in substantial competition with
other corporations, and with partnerships and individuals engaged
in the sale of wearing apparel in commerce among and between the
various states of the United States and in the District of Columbia.

5. Respondent. advertises in newspapers in cities where its stores
are located, which advertising is prepared in New York and sent to
the various stores for release to the newspapers in their respective
trade areas. Some of these newspapers send their bills for said
advertising to the Jocal store from where it is forwarded to New
York while other newspapers send their bills direct to New York.
But all advertising is paid for by respondent in New York. The
New York newspapers in which respondent advertises have a cir-
culation outside of the State of New York. Respondent also adver-
tises over radio and television.

6. Respondent has made certain statements and representations in
metropolitan newspapers and commercial radio announcements.
Among and typical, but not all inclusive, of the st(ltemem\ and rep-
resentations so made are the following: “Once a vear * * * for Bond’s
Anniversary only great savings on our own famous “Tru Fit’
collection. Bond’s Suit Sale 38.90. $50.( 250, $60. values.
During Bond’s Big Celebration Sale you can save up to
twenty-one dollars on a beautiful TRU FIT SUIT — Theyire fifty
and sixty dollar values—but during this sale onlv. Bond's has ‘em
celebration-priced at just THIRTY EIGHT NINETY !"; ~MIl.-
LION-DOLLAR SAVINGS! That's Bond's Big Anniversary Pres-
ent to all Bond Customers!—Brand-new, freshly-tailored TWO
TROUSER Suits—anniversary priced at a terrific FORTY-NINL
NINETY! They're actually sixty and sixty-five dollar values, so
YOU save ten to fifteen dollars in cold cash !”; and “BOND’S great-
est ANNIVERSARY SALE in 46 years Intire Fall Stock of
FINER ‘Style Manor’ 2-trouser suits at our lowest. prices ever! $60
and €65 values 49.90.7

A number of consumer witnesses testified that their understand-
ing oi the price representations in respondent’s advertising was to
the eflect that prlce= had been reduced by the difference between the
ctated “value” price and the “sale” price; that savings in specific
amounts would be realized which could be computed only by com-
paring the value and sales prices: that Bond had cut its prices
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from those represented by stated values; that Bond had previously
sold clothing at the advertised value price; and that they regarded
both the stated value prices and sales prices as being Bond prices
and as not having any reference to the prices of other competitive
stores.

8. Upon the basis of the foregoing testimony and its own inter-
pretation of the whole context of respondent’s advertisements, the
Commission finds that respondent, through the use of the aforesaid
statements appearing in advertisements as set out and quoted, and
by other advertisements of similar import, has represented, directly
or by implication, that during an advertised “sale’” it had reduced.
its prices to the stated “sale” prices, that the higher prices followed
by the word “values™ in such advertisements were respondent’s regu-
Jar and customary prices for the clothing so advertised and that a
purchase at the advertised “sale” price resulted in a saving to the
purchaser of the difference between the so-called “sale™ price and
the higher stated prices, designated in such advertisements as
“values.”

9. The representations in said advertisements, as hereinabove set
forth, were false, misleading and deceptive. In truth and in fact,
the higher prices appearing in such advertisements followed by the
word “values” were not the regular or customary prices for the
clothing so advertised but were in excess of the regular and cus-
tomary prices charged by respondent for such clothing. It follows
that a purchase of such clothing at the so-called “sale™ price did
not result in a saving to the purchaser amounting to the difference
between the so-called “sale” price and the stated higher prices desig-
nated in such advertisements as “values.”

10. The use by respondent of the foregoing false, misleading and
deceptive statements and representations, and others similar thereto,
has had and now has the tendency and capacity to mislead and
deceive a substantial portion of the purchasing public into the er-
roneous and mistaken belief that such statements and representations
were and are true and into the purchase of a substantial quantity
of respondent’s clothing because of such mistaken belief. As a
result thereof, trade has been unfairly diverted to respondent from
its competitors and injury has tl2reby been done to competition in
commerce.

CONCLTSIONS

The Commission has jurisdiction of the subject matter and of the
person of the respondent corporation. The aforesaid acts and prac-
tices of respondent, as herein found, were all to the prejudice and
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injury of the public and of respondent’s competitors and constituted
-unfair and deceptive acts and practices and unfair methods of com-
‘petition, in commerce, within the intent and meaning of the Federal
Trade Commission Act.

ORDER

[t is ordered, That respondent, Bond Stores, Inc., a corporation,
and its officers, agents, representatives and employees, directly or
through any corporate or other device, in connection with the offering
for sale, sale or distribution of wearing apparel in commerce, as
“commerce” 1s defined in the Federal Trade Commission Act. do
forthwith cease and desist from:

A. Representing, directly or by implication that any amount i3
the regular retail price of respondent’s merchandise when such
amount is in excess of the price at which said merchandise was regu-
larly sold at retail by respondent in the recent normal course of its
business.

B. Misrepresenting in any manner the amount of savings available
to purchasers of respondent’s merchandise, or the amount by which
the price of said merchandise is reduced from the price at which said
merchandise was regularly and customarily sold by respondent in
the recent normal course of its business.

It is further ordered, That respondent, Bond Stores. Inc., shall,
within sixty (60) days after service upon it of this order, file with
‘the Commission a report, in writing, setting forth in detail the man-
ner and form in which it has complied with the order to cease and
-desist.

OPINION OF THE COMMISSION

By Aw~persoN, Commissioner:

Respondent, Bond Stores, Inc., is charged in this proceeding with
misrepresenting the regular or customary prices of clothing adver-
tised for sale by it; with misrepresenting the amount it had reduced
prices for certain sales; as well as with misrepresenting the amount
of savings accruing to customers through purchases at the advertised
sale prices. After hearings in due course, the hearing examiner
entered an initial decision which would dismiss the complaint.
Counsel supporting the complaint has appealed from that action.
Briefs in support of and in opposition to the appeal of counsel
supporting the complaint have been submitted and oral argument
heard by the full Commission. The matter is now before us for
final determination upon the merits.

The principal question presented on appeal is whether the exam-
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iner was correct in holding, as he did, that “the evidence in sup-
port of the complaint lacks that substantiality upon which the
Commission’s case of false, misleading and deceptive advertising must
be based.” Other subsidiary questions are presented and they will
be considered seriatim after consideration and disposition of the
primary issue.

Typical of the advertisements which are the basis of the complaint,
announcing special sales, are those containing such representations as:
Once a year . . . for Bond's Anniversary Only great savings on our own
famous “Tru-fit” collection

Bond’s Suit Sale

38.90

$50.00 e %55 e £60 values
* L * H

During Bond's Big Celebration Sale—you can save up to
twenty-one dollars on a heautiful TRU FIT SUIT!—They're
fitty and sixty dollar values—but dwring this sale only.
Bond's has ‘em celebration—prices at just THIRTY-EIGHT
NINETY !
* £ * *

MILLION-DOLLAR SAVINGS! That’s Bond's Big Anniver-
sary Present {o all Bond customers!—Brand-new, freshly-
tailored TWO TROUSER Suits—anniversary priced at a
terrific FORTY-NINE NINETY! They're actually sixty and
sixty-five dollar values, o YOU save ten to fifteen dollars
in cold cash!

E

BONIX'S greatest ANNIVERSARY SALE in 46 vears—Entire Fall Stock of
FINER “Style Manor” 2-trouser Suits at our lowest prices ever!
860 and $65 values
49.90

In support of the charge that certain of respondent’s advertising
has the capacity and tendency to mislead or deceive members of the
purchasing public, counsel supporting the complaint adduced the
testimony of a number of “consumer” witnesses who, on direct exam-
ination, were queried as to their understanding of respondent’s rep-
resentations 1n the whole context of each questioned advertisement
(Comm. Ex. 2, 8, 5,7 and 10). The sole purpose and effect of their
testimony, as recognized by the hearing examiner, was to present
representative samplings of public understandings and interpretation
of the advertisements disseminated by respondent.

ANl consumer witnesses testified on direct examination that, ac-
cording to their understanding of the Bond advertisements, clothing
was being offered at reduced prices and when asked what the extent
of the reductions were they replied that the reductions were from
the stated value figures. On cross-examination they were questioned
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as to what their understanding was of an Arnold Constable advertise-
ment (Resp. Ex. 1), which read as follows:
Sale! Fipe Ties
Imported Pure Silks!
Values 3.50 to 5.00 1.95

These witnesses, it is true, evinced some confusion as to the mean-
ing of the word “value,” both on direct and cross-examination and,
with regard to the Arnold Constable advertisement, their testimony
was characterized by the hearing examiner as “ultimately negating”
their direct testimony as to the meaning of the Bond advertisements.
Counsel supporting the complaint contends that it was error to per-
mit use of the Arnold Constable advertisement in attempting to
rebut the testimony as to the Bond advertisements. We do not feel
it necessary to determine that question here. We look only to the
advertisements received in evidence. each in its whole context.

Thus viewing each of the Bond advertisements, the Commission
is of the opinion that the references contained therein to reduced
sale prices and to savings in specific amounts such as, for example,
wi k% You save ten to fifteen dollars in cold cash™—particularly when
the only reference back is to the stated “values™—did, in fact, have
the tendency to mislead and deceive attributed to them. It seems
obvious to us that the heralded reductions and savings at Bond’s
sales were related directly to Bond’s customary and usual retail prices,
artfully characterized as “values,” and that the advertised merchan-
dise purportedly had been reduced from those prices to the stated
sales prices for the advertised event. Such advertisements are contra-
dictory and ambiguous and at best disclose only partial truths as to
“reductions and savings.” Those advertisements in the whole con-
text of each, give rise to the reasonable inference that the public
would and did assume that the reductions were from the only other
prices appearing therein—the stated value prices—and that these
latter were the respondent’s customary and usual prices.

That such reductions had not been made is not questioned. Re-
spondent in its answer admitted that the “value” prices set forth
in its advertisements were in excess of its customary and usual prices
for the articles so advertised, and this admission is supported by
the testimony of Sylvan N. King, vice president. of respondent Bond
Stores, Inc., as well as by respondent’s Exhibit 2.

Respondent contends, however, and without contradiction, that
prices for these sales events actually had heen reduced, though not
from the stated “value” prices. e note in passing that the testi-
mony of Mr. King and the aforementioned respondent’s Exhibit 2
clearly establish that certain of the items of merchandise actually



BOND STORES INC. 723
716 Opinion

were recuced ten cents, $1.05 and $2.60, respectively, from respond-
ent’s customary and usual retail prices.

As previously indicated, we deem it unnecessary to rule upon the
contention of counsel supporting the complaint that it was erroneous
to permit use of the Arnold Constable advertisement to rebut testi-
mony as to the meaning of respondent’s advertisements. Assuming
that the Constable advertisement (Resp. Ex. 1) correctly was received
in evidence, it is abundantly clear that the use of the term “value™
therein does not give rise to the connotations implicit in the use of
the same term in the Bond advertisements in their whole context,
especially when, as noted above, the latter are replete with refer-
ences to specific reductions and specific savings from stated “value”
prices.

Considerable stress is Iaid in the initial decision upon the testimony
of the “consumer’ witnesses. The hearing examiner, upon the basis
of his evaluation of their testimony, appears to have discarded in a
large measure their afirmative testimony as to their understanding
of respondent’s advertizements.

We have examined this phase of the case carefullv in the light of
the whele record. Tt ig our considered judement thai due weight
was not accorded this “consmmer” evidence. Taking it in ite proper
perspective in the light of evervthing else material and relevant of
record, and advertising to the whole context of the advertisements,
our conclusion as to the misleading character of respondent’s repre-
sentations is the one indicated above.

We turn next to the hearing examiner’s finding that there is a
lack of public interest in this proceeding. It is not clear from the
initial decision whether this finding is based upon a conclusion that
the evidence fails to sustain the alleged false, misleading and decep-
tive character of respondent’s advertising or upon the asserted dis-
continnance of its use. Since we already have determined that
respondent’s advertisements were misleading and deceptive, it follows
that the proceeding in that respect most surelv is in the public
interest and that an appropriate order should issue to inhibit the
questioned practices.

As to the question of effective discontinuance or abandonment of
the pricing practices which are the subject of this proceeding, it is
noted that the complaint herein issued Mav 3, 1957. The evidence
is that respondent actually did not discontinue publication of the
questioned advertisements until some months thereafter. There is
not. here any showing of the “unusual circumstances which in the
interest. of justice require” dismissal of the present complaint upon
the ground of abandonment. As a matter of fact, respondent still



724 FEDERAL TRADE COMMISSION DECISIONS
Opinion 56 F.T.C.

contends In its argument on the appeal now before us that its prac-
tices were not, and are not, in violation of the law. Controlling
here are the principles enunciated by the Commission in Sheffield
Merchandise, Inc., Docket No. 7727, decided July 7, 1957, and cases
therein cited. No case has been made warranting dismissal of the
complaint on the ground of discontinuance.

Also presented for determination in this appeal is the question
whether the proceeding is barred by law as found by the hearing
examiner. To put this issue in its proper perspective we need but
refer briefly to the fact that in an earlier case, in 1949, the Com-
mission issued its complaint against Bond Stores, Inc., in Docket
5697. That complamt was dismissed without prejudice upon the
execution of a “Stipulation and Agreement,” in Section 2(b) of
which Bond Stores, Inc., agreed:

(b) Not to state, directly or by implication, that an indicated price is a
saving or reduction from a regular price, unless respondent previously sold
the merchandise at such regular price, or to refer to a price as a regular
price, directly or by implication, unless respondent previously sold the mer-
chandise at such regular price.

The agreement carried the following explanatory statement :

Nothing herein contained shall prevent respondent from advertising or
otherwise representing that its merchandise is worth or is of a value in
excess of its stated price, provided such worth or value is based upon the
price of comparable merchandise sold by other retailers in the same trade
territory. nor shall respondent be prevented from referring to the price of a
special purchase as a sale price, nor from indicating a saving resulting from
such special purchase.

Thereafter, on May 1. 1957, the Commission, having reason (o
believe that Bond Stores, Inc., was violating the aforesaid Section
2(b), formally notified Bond that said section of the “Stipulation
and Agreement’” was rescinded. As previously noted. complaint in
the instant proceeding followed on May 8, 1957.

The hearing examiner regards the stipulation as an entity and as
not being subject to partial rescission. He concludes that through
its “unilateral” action abrogating a portion only of the stipulation
and agreement in Docket 5697, the Commission acted wltra vires and
that the present proceeding is barred by law. The examiner recog-
nizes that the Commission may always revoke an informal stipulation
and agreement, but is of the opinion that such revocation must he
complete and not partial.

The authorities and cases relied upon by the hearing examiner
are not germane here. They involved stipulations which became parts
of the records in litigated cases, while the stipulation and agreement
here was accepted by the Commission in its discretion as an admin-
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istrative matter. Kven if such agreements are strictly adhered to,
they cannot be permitted to tie the hand of the Commission in the
exercise of its duty to act in proper cases in the public interest to
mnhibit unfair and deceptive acts and practices and unfair methods
of competition. What we have here is not a stipulation to be en-
forced by adjudicative action, but a mere informal agreement by
respondent not to engage in certain practices in consideration of
which the Commission dismissed its complaint without prejudice.
Obviously, there was no agreement by the Commission never again
to issue a complaint against Bond Stores, Inc., and where, as here,
a respondent violates the spirit, if not the letter, of the stipulation,
all moral obligation of the Commission to refrain from further action
1s at an end. The Commission, in such a case, has no alternative
but to issue a complaint charging a violation of law, and the ques-
tion whether or not the stipulation is formally rescinded, either in
whole or in part, is of no importance. The examiner’s holding that
this proceeding is barred by the stipulation or by reason of the Com-
mission’s failure to revoke it in toto is disapproved.

The hearing examiner’s final ground for dismissal of the complaint
1s that the present proceeding is unjust and unfair to the respondent.
He cites as a precedent the case of Arnold Conastabile, Docket T106.
In that case, letters were written to the respondent by members of
the Commission’s staff commenting on certain specific advertisements
which had been submitted by the respondent. The clear implication
of the letters was that the only questions with respect to such adver-
tisements were whether the higher prices mentioned therein were
“current market prices”™ and whether the respondent had adequate
records to disclose the facts upon which such prices were based.
Subsequently, however, a complaint was issued attacking the same
advertisements on the basis that they falsely represented the respond-
ent’s own former selling prices. In that situation, the Commission
held that while the foregoing did not constitute a defense to any
charge of unlawful activity, principles of equity and fair play did
militate against further prosecution of that phase of the case. That
is not the situation in this case. and the examiner’s reliance on
Arnold Constable was completely misplaced. The complaint herein
does not attack representations as to “value” as permitted under the
stipulation quoted above. It charges, rather, that respondent has
engaged in a practice which it agreed not to engage in. namely, rep-
resenting directly or by implication that a sales price is a saving or
reduction from a regular price when the merchandise has not been
previously sold at such “regular” price.

In view of the foregoing considerations, we deem it unnecessary to
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rule specifically on the exceptions of counsel supporting the complaint
to certain evidentiary rulings of the hearing examiner. The appeal
«of counsel supporting the complaint is granted. The initial decision
is hereby vacated and set aside. e are entering our own findings
as to the facts, conclusions and order to cease and desist in con-
formity with this opinion.

Ix tHE MATTER OF

RAYNOR WHITMAN ET AL. TRADING AS
AMERICAN GARMENT COMPANY

CONSENT ORDER. ETC.. IN REGARD 10 THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS

Docket 7620. Complaint, Oct. 22, 1959—Decision, Jan. 9, 1960

Consent order requiring Baltimore manufacturers to cease violating the Wool
Products Labeling Act by tagging as “85% wool, 15% nylon,” ladies’ skirts
which contained substantially less than 85¢ wool, and by failing to com-
ply in other respects with labeling provisions of the Act.

Mo Fredevick MceManus for the Commission.
Respondents for themselves.

Ixtrian DecisionN py Harry R. Hixies, Hearixe EXAMINER

The complaint in this matter charges the respondents with violation
of the Wool Products Labeling Act and the Rules and Regulations
promulgated thereunder, and the Federal Trade Commission Act. in
connection with the sale of Jadies” skirts and other wool products.
An agreement has now been entered into by respondents and counsel
supporting the complaint which provides, among other things, that
respondents admit all of the jurisdictional allegations in the com-
plaint; that the record on which the initial decision and the decision
of the Commission shall be based shall consist solely of the com-
plaint and agreement; that the inclusion of findings of fact and
conclusions of law in the decision disposing of this matter is waived.
together with any further procedural steps before the hearing exam-
mer and the Commission; that the order hereinafter set forth may
be entered in disposition of the proceeding, such order to have the
same force and effect as if entered after a full hearing, respondents
specifically waiving any and all rights to challenge or contest the
validity of such order; that the order may be altered, modified. or
set aside in the manner provided for other orders of the Commission ;



AMERICAN GARMENT C(O. 727
726 Decision

that the complaint may be used in construing the terms of the order;
and that the agreement is for settlement purposes only and does not
constitute an admission by respondents that they have violated the
law as alleged in the complaint.

The hearing examiner having considered the agreement and pro-
posed order and being of the opinion that they provide an adequate
basis for appropriate disposition of the proceeding, the agreement
is hereby accepted, the following jurisdictional findings made, and
the following order issued:

1. Respondents Raynor Whitman and Florence Whitman are indi-
viduals trading as co-partners under the firm name of American
Garment Company, with their main office and principal place of
business located at 318 West Baltimore Street, Baltimore, Maryland.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeeding and of the respondents, and the proceed-
ing 1s in the public interest.

ORDER

It is ordered, That the respondents, Raynor Whitman and Flor-
ence \Whitman, individually and as co-partners trading as American
Garment Company or under any other name or names, and respond-
ents’ representatives, agents and employees, directly or through any
corporate or other device, in connection with the introduction or
manufacture for introduction into commerce, or in the offering for
sale, sale, transportation or distribution in commerce, as “commerce”
is defined in the IFederal Trade Commission Act and the Wool Prod-
ucts Labeling Act, of ladies’ skirts or other “wool products.” as such
products are defined in and subject to said Wool Products Labeling
Act, do forthwith cease and desist from misbranding such products
b). : .

1. Falsely or deceptively stamping, taggging or labeling or other-
wige identifying such products as to the characier or amount of
the constituent fibers contained therein;

2. Failing to affix labels to such products showing each element of
information required to be disclosed by Section 4(a) (2) of the Wool
Products Labeling Act.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursnant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 9th day
of January, 1960, become the decision of the Commission; and,
accordingly :

It is ordered. That the respondents herein shall, within sixty (60)
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dayvs after service upon them of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which they have complied with the order to cease and desist.

Ix THE MATTER OF

THE WURZBURG COMPANY, ET AlL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Docket 7303. Complaint, Nov. 14, 1958—Decision, Jan. 12, 1960

Consent order requiring furriers in Grand Rapids, Mich., to cease violating
the Fur Products Labeling Act by failing to comply with labeling and
invoicing requirements: by advertising in newspapers which represented
prices of fur products as reduced from regular prices which were in
fact fictitious, and represented falsely, by such statements as “Save 50G."”
that regular prices were reduced by the stated percentages: and by fail-
ing to maintain adequate records as a basis for such pricing claims.

Mr. Thomas A. Ziebarth supporting the complaint.
Amberg. Law and Fallon by Mr. Francis X Fallon. of Grand
Rapids, Mich., for respondents.

IxtTiaL Drcistox BY Jonux B. Poixpexter, HEariNe JxadTNeR

On November 14, 1958, the Federal Trade Commission issued 1ts
complaint charging the respondents named in the caption hereof
with having violated the provisions of the Federal Trade Commis-
sion Act, the Fur Products Labeling Act and the rules and recula-
tions promulgated thereunder.

After issuance and service of the complaint. respondents, their
coungel and counsel supporting the complaint. entered into an
acreement for a consent order.

The agreement has heen approved by the Director and the As-
sistant Director of the Burean of Litigation and disposes of the
matters complained about. The pertinent provisions of said agree-
ment are as follows:

Respondents admit sufficient facts as alleged in the complaint so
as to oive the Commission jurisdiction: the ecomplaint may be used
n «30]§ét1‘uinf_f the terms of the order; the order shall have the
same force and effect us if entered after a full hearing and the said
agreement shall not become a part of the official record of the pro-
ceeding unless and until it becomes a part of the decision of the
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Commission ; the record herein shall consist solely of the complaint
and the agreement; respondents waive the requirement that the
decision must contain a statement of findings of fact and conclu-
sions of law; respondents waive further procedural steps before
the hearing examiner and the Commission, and the order may be
altered, modified, or set aside in the manner provided by statute
for other orders; respondents waive any right to challenge or con-
test the validity of the order entered in accordance with the agree-
ment and the signing of said agreement is for settlement purposes
only and does not constitute an admission by respondents that they
have violated the law as alleged in the complaint.

The undersigned hearing esxaminer having considered the agree-
ment. and proposed order and being of the opinion that the ac-
ceptance thereof will be in the public interest, hereby accepts such
agreement, makes the following jurisdictional findings, and issues
the following order:

JURISDICTIONAL FINDINGS

1. The respondent The Wurzburg Company is a corporation or-
ganized and doing business under the laws of the state of Michigan
with its office and principal place of business located at 101 Monroe
Avenue, Grand Rapids, Michigan. The respondent Edward Bloom
is an individual with the same address as the corporate respondent.

2. The Wurzburg Company. a corporation, and the individual
respondent, Edward Bloom, are co-partners doing business under
the name of Michigan Fur Company, except that in advertising,
offering for eale, and selling fur products at retail. the said part-
nership acts as the fur department of The Wurzburg Company,
a corporation.

3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents and the proceeding
ie in the pnblic interest.

ORDER

7t is ordered. That respondents, The Wurzburg Company, a cor-
noration, and its officers, and Edward Bloom, individually, and
The Wurzburg Company and Edward Bloom, copartners doing
business as Michigan Fur Company. or under any other trade
name, and respondents’ representatives, agents and employees. di-
rectly or through any corporate or other device, in connection with
the introduction into commerce, or the sale, advertising, or offering
for sale, transportation or distribution, in commerce. of fur prod-
nete: or in connection with the sale, advertising, offering for sale,
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transportation, or distribution of fur products which have been
made In whole or in part of fur which has been shipped and received
in commerce, as “commerce,” “fur” and “fur product™ are defined in
the Fur Products Labeling Act, do forthwith ceace and desist from:

1. Misbranding fur products by:

A. Failing to aflix labels to fur products showing in words and
figures plainly legible all of the information required to be dis-
closed by each of the sub-sections of Section 4(2) of the Fur
Products Labeling Act:

B. Setting forth on labels affixed to fur products:

(1) Non-required information mingled with required informa-
tion: '

(2) Required information in handwriting.

9. Falselv or deceptively invoicing fur products by failing to
furnish to purchasers of fur products an invoice showing all of
the information required to be disclosed by each of the subsections
of Section 5(b) (1) of the Fur Products Labeling Act.

3. Falsely or deceptively advertising fur products through the
use of any advertisement, representation, public announcement. or
notice which is intended to aid. promote or assist, directly or
indirectly, in the sale or offering for sale of fur products, and
which:

A. Represents. directly or by implication, that the regular or
usual price of any fur product is any amount which is in excess
of the price at which respondents have usually and customarily
sold such products in the recent regular course of business.

B. Represents, directly or by implication, through percentage
savings claims, that the regular or usual retail prices charged by
respondents for fur products in the recent regular course of busi-
ness were reduced in direct proportion to the amount of savings
stated, when contrary to fact.

4. Making price claims and representations of the types referred
to in paragraph 3 above unless respondents maintain full and
adequate records disclosing the facts upon which such claims or
representations are based.

DECISION OF THE COMMISSION AND ORDER TO TILE REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 12th day
of January, 1960. become the decision of the Commission; and,
accordingly : _

It is ordered. That respondents The Wurzburg Company, a cor-
poration, and its officers, and Edward Bloom, individually, and
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The Wurzburg Company and Edward Bloom, copartners doing
business as Michigan Fur Company shall within sixty (60) days
after service upon them of this order, file with the Commission a
report. in writing setting forth in detail the manner and form in
which they have complied with the order to cease and desist.

Ix 1ue MaTiEr OF
ALLIED LUGGAGE CORPORATION ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMDMISSION ACT

Docket 7593. Complaint, Sept. 23, 1959—Decision, Jan. 12, 1960

Consent order requiring manufacturers in Jersey City, N.J., to cease pricing
their luggage fictitiously by such practices as attaching thereto tickets
printed with prices far in excess of the usual retail price.

My, Anthony J. Kennedy, Jr. for the Commission.
M. Theodore F. Tonkonogy of Phillips, Nizer, Benjamin, Krim
& Ballon, of New York, N.Y., for respondents.

Intriar Deciston 3y Harry R, Hixrkes, Hearixe ExamiNer

The complaint in this matter charges the respondents with vio-
lation of the Federal Trade Commission Act in connection with
the sale of luggage. An agreement has now been entered into by
respondents and counsel supporting the complaint which provides,
among other things, that respondents admit all the jurisdictional
facts alleged in the complaint; that the record on which the
initial decision and the decision of the Commission shall be based
shall consist solely of the complaint and the agreement; that the
making of findings of fact and conclusions of law in the decision
disposing of this matter is waived, together with any further pro-
cedural steps before the hearing examiner and the Commission;
that the order hereinafter set forth may be entered in this pro-
ceeding without further notice to the respondents and when entered
shall have the same force and effect as if entered after a full hear-
ing, respondents specifically waiving all the rights they may have to
challenge or contest the validity of the order; that the order may
be altered, modified, or set aside in the manner provided for other
orders; that the complaint may be used in construing the terms of
the order: that the agreement is for settlement purposes only and
does not constitute an admission by respondents that they have

SONSGO—02- 48
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violated the law as alleged in the complaint; and that the agree-
ment shall not become a part of the official record unless and until
it becomes a part of the decision of the Commission.

The hearing examiner having considered the agreement and pro-
posed order and being of the opinion that they provide an adequate
besis for appropriate disposition of the proceeding, the agreement
is hereby accepted, the following jurisdictional findings made, and
the following order issued:

1. Respondent. Allied Luggage Corporation is a corporation ex-
isting and doing business under and by virtue of the laws of the
State of New York, with its office and principal place of business
located at 150 Bav Street in the City of Jersey City, State of
New Jersey.

Respondents Abraham S. Wichtel and Max Kaminetsky are offi-
cers of the corporate body. They formmulate, direct, and control
the acts and practices of the corporate respondent. Their address
1s the same as that of the corporate respondent.

9. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents, and the pro-
ceeding is in the public interest.

ORDER

1t is ordered. That respondents, Allied Luggage Corporation, a
corporation, its officers, and Abraham S. Wichtel and Max Kaminet-
sky, individually and as officers of =aid corporate respondent. and
respondents’ agenfs. representatives. and emplovees. directlv or
through any corporate or other device, in connection with the manu-
facture, offering for sale, sale and cdistribution of luggage or any
other product in commerce, as “commerce” is defined in the Federal
Trade Commission Act, do forthwith cease and desist from:

1. Representing. directly or by implication, by means of pre-
ticketing or otherwise. that any amount is the regular and usual
retail price of a product when euch amount is in excess of the
price at which such product is usually and customarily sold at
retail in the trade avea or arveas where the representations are
made.

2. Putting any plan into operation through the use of which
retailers or others may misrepresent the customary and wnsual retail
prices of such products.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCFE

Pursuant to Section 8.21 of the Commission’s Rules of Practice.
the inifial decision of the hearing examiner shall, on the 12th dav
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of January, 1960, become the decision of the Commission; and,
accordingly :

It is ordered, That the respondents herein shall, within sixty (60)
days after service upon them of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and
form in which they have complied with the order to cease and
desist.

IN THE MATTER OF
EUGENE 1. WOODLE, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS

Docket 7605. Complaint, Oct. 2, 1959—Decision, Jan. 12, 1960

Congent order requiring manufacturers in Chelsea, Mass., to cease violating
the Wool Products Labeling Act by invoicing as “95% All Wool Label—
59 Other Fibers,” picked wool stock which consisted substantially of
reprocessed wool; by failing to label wool products as reguired; and by
furnishing customers with false guaranties as to the fiber content of
picked wool stocks.

Mr. 4. D. Edelson for the Commission.
Mr. Daniel 7. Coughlin of Boston, Mass., for respondents.

Intrian Decrsioxn By Harry R. Hrvges, Hearine EXAMINER

The Federal Trade Commission issued its complaint against the
above-named respondents on October 8, 1959 charging them with
having violated the Wool Products Labeling Act. of 1939 and the
Rules and Regulations promulgated thereunder, as well as the Fed-
eral Trade Commission Act, through the misbranding and false
guarantees of certain wool products.

An agreement has now been entered into by respondents and
counsel supporting the complaint. which provides, among other
things, that respondents admit all the jurisdictional facts alleged
in the complaint: that the record on which the initial decision and
the decicion of the Commission shall be based shall consist solely
of the complaint and the agreement; that the making of findings of
fact and conclusions of law in the decision disposing of this matter
i« waived, together with any further procedural steps before the
learing examiner and the Commission: that the ovder hereinafter
cet. forth may be entered in this proceeding without further notice
1o the respondents and when entered shall have the same force and
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effect as if entered after a full hearing, respondents specifically
waiving all the rights they may have to challenge or contest the
validity of the order; that the order may be altered, modified, or
cet aside in the manner provided for other orders: that the com-
plaint may be used in consiruing the terms of the order; that the
agreement is for settlement purposes only and does not constitute
an admission by respondents that they have violated the law as
alleged in the complaint; and that the agreement shall not become
a part of the official record unless and until it becomes a part of
the decision of the Commission.

The hearing examiner having considered the agreement and pro-
posed order and being of the opinion that they provide an ade-
quate basis for appropriate disposition of the proceeding, the agree-
ment is hereby accepted, the following jurisdictional findings made,
and the following order issued:

1. Respondent Eugene I. Woodle, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Masachusetts with its office and principal place of business
located at 126 Auburn Street, Chelsea, Massachusetts.

The individual respondent, Eugene I. Woodle, is president of
the corporate respondent and formulates, directs and controls the
acts and practices of the corporate respondent. He maintains a
business address at the same address as the corporate respondent.

9. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceed-
ing is in the public interest.

ORDER

It i ordered, That respondents Eugene 1. Woodle, Inc., a corpo-
ration, and its officers, and Eugene I. Woodle, individually and as
an officer of said corporation, and respondents’ representatives,
agents and employees, directly or through any corporate or other
device, in connection with the introduction, or manufacture for
introduction into commerce, or the offering for sale, sale, transporta-
tion or distribution in commerce, as “commerce” is defined in the
Federal Trade Commission Act and the Wool Products Labeling
Act of 1939 of “wool products,” as such products are defined in
and subject to the Wool Products Labeling Act of 1939, do forth-
with cease and desist from misbranding such products by:

1. Falsely or deceptively stamping, tagging, labeling, or other-
wise identifying such products as to the character or amount of
the constituent fibers contained therein;
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2. Failing to securely affix to or place on each such product a
stamp, tag, label, or other means of identification showing in a
clear and conspicuous manner:

(a) The percentage of the total fiber weight of such wool prod-
uct, exclusive of ornamentation not exceeding five percentum of
said total fiber weight of (1) wool, (2) reprocessed wool, (3) re-
used wool, (4) each fiber other than wool where said percentage
by weight of such fiber is five percentum or more, and (5) the
ageregate of all other fibers;

(by The maximum percentage of the total weight of such wool
products, of anv non-fibrous loading, filling, or adulterating mat-
ter:

(¢) The name or the registered identification number of the
manufacturer of such wool product or of one or more persons
engaged in introducing such wool product into commerce, or in the
offering for sale, sale, transportation, distribution or delivery for
shipment thereof in commerce, as “commerce” is defined in the Wool
Products Labeling Act of 1939.

It is further ordered. That respondents Eugene I. Woodle, Inc., a
corporation, and its officers, and Eugene 1. Woodle, individually
and as an officer of said corporation, and respondents’ representa-
tives, agents and employees, directly or through any corporate or
other device, in connection with the offering for sale, sale, or dis-
tribution of picked wool stock or any other wool products in com-
merce. as “commerce” is defined in the Wool Products Labeling
Act, do forthwith cease and desist from:

Furnishing to customers, or others handling their wool products
any guarantees containing false information as to the fiber content
of any product made in whole or in part of wool, or purporting to
he made in whole or in part of wool, as the term “wool” 1s defined
in the Wool Products Labeling Act of 1939.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 8.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 12th day
of January, 1960. become the decision of the Commission; and,
accordingly :

It is ordered. That the respondents herein shall, within sixty (60)
davs after service upon them of this order, file with the Commission
a report in writing setting forth in detail the manner and form
in which they have complied with the order to cease and desist.
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COLLINS MICROFLAT COMPANY, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket 7560. Complaint, Aug. 5, 1959—Decision, Jan. 14, 1960

Consent order requiring a company in Hawthorne, Calif.,, to cease represent-
ing falsely in brochures, technical manuals, etc., that the granite used
in the granite surface plates it sold was taken from the same quarry as
the sample the U.S. Bureau of Standards tested, that the Bureau ha:l
tested it and ascertained its desirable qualities, and that it was pre-
ferred over all others by the United States Government.

Mr. William A. Somers for the Commission.
Flam, Valensi & Rose, of Los Angeles, Calif., by Mr. Stephen .
Valensi, for respondents.

Intrian Decision ny Karn J. Kowe. Hearine ExamiNer

The complaint in this proceeding issued August 5, 1959, charges
that respondents have violated the provisions of the Federal Trade
Commission Act in the sale and distribution of granite surface
plates.

Respondent Collins Microflat Company, Inc., 1s a corporation, ex-
isting and doing business under and by virtue of the laws of the
State of California, with its oflice and principal place of business
located at 3249 West El Sigundo Boulevard, Hawthorne, Cali-
fornia.

The individual respondents, Lee Collins. Gilda Collins. and
Helen N. Cates, are oflicers of said corporate respondent, and their
business address is the same as that of the corporate respondent.

After the issuance of the complaint, respondents entered into an
agreement containing consent order to cease and desist with coun-
sel in support of the complaint, disposing of all the issues as to all
parties in this proceeding, which agreement was duly approved by
the Director and Assistant Director of the Bureau of Litigation.

It was expressly provided in said agreement that the signing
thereof is for settlement purposes only and does not constitute an
admission by respondents that thev have violated the law as alleged
in the complaint.

By the terms of said agreement, the respondents admitted all the
jurisdictional facts alleged in the complaint and agreed that the
record herein may be taken as if the Commission had made findings
of jurisdictional facts in accordance with the allegations.
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By said agreement, the parties expressly waived any further pro-
cedural steps before the hearing examiner and the Commission;
the making of findings of fact or conclusions of law; and all the
rights they may have to challenge or contest the validity of the
order to cease and desist entered in accordance with the agreement.

Respondents further agreed that the order to cease and desist,
issued in accordance with said agreement, shall have the same force
and effect as if made after a full hearing.

It was further provided that said agreement, together with the
complaint, shall constitute the entire record herein; that the com-
plaint herein may be used in construing the terms of the order
issued pursuant to said agreement; and that said order may be
altered, modified or set aside in the manner prescribed by the statute
for orders of the Commission.

The hearing examiner has considered such agreement and the
order therein contained, and, it appearing that said agreement and
order provides for an appropriate disposition of this proceeding,
the same is hereby accepted and is ordered filed upon becoming
part of the Commission’s decision in accordance with Sections 3.21
and 3.25 of the Rules of Practice, and. in consonance with the terms
of said agreement, the hearing examiner finds that the Federal Trade
Commission has jurisdiction of the subject matter of this proceed-
ing and of the respondents named herein. that this proceeding is in
the interest of the public. and issues the following order:

ORDER

1t is ordered, That respondents Collins Microflat Company, Inc.,
a corporation, its officers, and Lee Collins, Gilda Collins and Helen
N. Cates, individually and as officers of corporate respondent, and
respondents’ agents, representatives and employees, directly or
through any corporate or other device. in connection with the offer-
ing for sale, sale or distribution of granite products in commerce,
as “commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from representing. directly or by im-
plication, that:

1. The granite used by respondents iz from the same ¢uarry as
the sample tested hy the U.S. Bureau of Standards as Serial No.
115 in the Research Paper RP1320.

2. The U.S. Bureau of Standards has made tests of the granite
used by the respondents or has ascertained by tests the compressible
strength, absorption by weight, true density, porosity, cubic weight
or any other properties of the granite used by the respondents.

3. The granite used by the respondents is preferable over all
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other granites by virtue of Federal Specification GGG-P-463; or
any other specification issued or published by a department, divi-
sion, bureau or branch of the United States Government, unless
-such is a fact.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 8.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 14th day
of January, 1960, become the decision of the Commission; and,
accordingly :

It is ordered. That respondents herein shall, within sixty (60)
days after service upon them of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which they have complied with the order to cease and desist.

I~ e MATTER OF
STEACIE GARNETTING COMPANY. ET AL.

CONSENT ORDER, ETC.. IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS

Docket T618. Complaint, Oct. 22, 1959—Decision, Jan. 14, 1960

Consent order requiring manufacturers in Framingham, Mass., to cease vio-
lating the Wool Products Labeling Act by tagging as *“100% wool," gar-
mets of stock containing a substantial portion of reprocessed wool, and
by failing to comply with labeling requirements of the Act.

Mr. A, D. Edelson for the Commission.
Mr. James W. Noonan of Herrick, Smith, Donald, Farley &
Ketchum. of Boston, Mass., for respondents.

Intmrian Decistoxn By Harry R. Hixmsnrs, Hearine EXAMINER

The Federal Trade Commission issued its complaint against the
above named respondents on October 22, 1959, charging them with
having violated the Wool Products Labeling Act of 1939 and the
Rules and Regulations promulgated therennder, as well as the Fed-
eral Trade Commission Act, through the misbranding of certain
wool products.

An agreement has now bheen entered into by respondents and
counsel supporting the complaint which provides, among other
things. that respondents admit all the jurisdictional facts alleged
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in the complaint; that the record on which the initial decision and
the decision of the Commission shall be based shall consist solely
of the complaint and the agreement; that the making of findings of
fact and conclusions of law in the decision disposing of this matter
is waived, together with any further procedural steps before the
hearing examiner and the Commission: that the order hereinafter
set forth may be entered in this proceeding without further notice
to the respondents and when entered shall have the same force
and effect as if entered after a full hearing, respondents specifically
waiving all the rights they may have to challenge or contest the
validity of the order; that the order may be altered, modified, or
set aside in the manner provided for other orders; that the complaint
may be used in construing the terms of the order; that the agree-
ment is for settlement purposes only and does not constitute an
admission by respondents that they have violated the law as alleged
in the complaint; and that the agreement shall not become a part of
the official record unless and until it becomes a part of the decision
of the Commission.

The hearing examiner having considered the agreement and pro-
posed order and being of the opinion that they provide an ade-
quate basis for appropriate disposition of the proceeding, the
agreement is hereby accepted, the following jurisdictional findings
made, and the following order issued: -

1. Respondent Steacie Garnetting Company is a corporation or-
ganized, existing and doing business under and by virtue of the
laws of the State of Massachusetts, with its oflice and principal place
of business located at 885 Waverly Street, Framingham, Massa-
chusetts.

The individual respondents Curtis Steacie and John B. Steacie
are officers of the corporate respondent and cooperate in formulating,
directing and controlling the acts. policies and practices of the cor-
porate respondent. Said individual respondents have their office
and principal place of business at the same address at the corporate
respondent.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents. and the proceed-
ing is in the public interest.

ORDER

It is ordered. That respondents Steacie Garnetting Company. a
corporation, and its officers, and Curtis Steacie and John B. Steacie,
individually and as officers of said corporation, and respondents’
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representatives, agents and employees, directly or through any cor-
porate or other device, in connection with the introduction, or
manufacture for introduction, into commerce, or the offering for
sale, sale, transportation or distribution in commerce, as “commerce”
is defined in the Federal Trade Commission Act and the Wool
Products Labeling Act of 1939, of “wool products,” as such products
are defined in and subject to the Wool Products Labeling Act of
1939, do forthwith cease and desist from mishranding such products
by :

1. Falzely or deceptively stamping, tagging, labeling, or other-
wise identifying such products as to the character or amount of the
constituent fibers contained therein;

2. Failing to securely affix to or place on each such product a
stamp, tag, label, or other means of identification showing in a
clear and conspicuous manner:

(a) The percentage of the total fiber weight of such wool product,
exclusive of ornamentation not exceeding five percentum of said
total fiber weight of (1) wool, (2) reprocessed wool, (3) reused
wool, (4) each fiber other than wool where said percentage by
welght of such fiber is five percentum or more, and (5) the aggre-
gate of all other fibers:

(b) The maximum percentage of the total weight of such wool
products, of any non-fibrous loading, filling. or adulterating matter;

(¢) The name or the registered identification number of the
manufacturer of such wool product or of one or more persons en-
gaged in introducing such wool product into commerce, or in the
offering for sale, sale. transportation, distribution or delivery for
shipment thereof in commerce, as “commerce” is defined in the
Wool Products Tabeling Act of 1939.

DECISION OF THE COMMISSION AND ORDER TO TFILE REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 14th day
of January, 1960, become the decision of the Commission: and,
accordingly :

It is ordered, That the respondents herein shall, within sixty (60)
days after service upon them of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which they have complied with the order to cease and desist.
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Ix tHE MATTER OF

DAVID ROSEN, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket 7070. ("mn.plm‘.nt,'Dec. 2, 1959—Decision, Jan. 19, 1960

Conzent order requiring an independent Philadelphia distributor of phono-
#raph records to retail outlets and juke hox operators in the eastern
P'ennsylvania and southern New Jersey area, to cease giving concealed
“pavoela™ (money or other valuable consideration) to disc jockeys or oth-
ers as an inducement to broadcast records in which it had a financial
interest, and reguiring such disc jockeys or others to disclose when they
were paid for the selection and broadcasting of records.

MroJohn T. Walker and Mr. James H. Kelley supporting the
complaint., ‘
Mr. Matthew S. Biron of Philadelphia, Pa., for respondents.

Intr1sr Drecision By Epwarp Creen, Hrarixe ExadMINer

The Federal Trade Commission issued its complaint against the
above-named respondents on December 2, 1959, charging them with
having violated the provisions of the Federal Trade Commission Act
by unfairly paying money or other valuable consideration to induce
the playing of phonograph records over radio and television sta-
tions in order to enhance the popularity of such records.

On December 31, 1959 there was submitted to the undersigned
hearing examiner an agreement between the above-named respond-
ents, their counsel, and counsel supporting the complaint providing
for the entry of a consent order.

Under the foregoing agreement, the respondents.admit the juris-
dictional facts alleged in the complaint. The parties agree, among
other things, that the cease and desist order there set forth may
be entered withont further notice and have the same force and
effect as if entered after a full hearing and the document includes
a waiver by the respondents of all rights to challenge or contest the
validity of the order issuing in accordance therewith. The agree-
ment further recites that it is for settlement purposes only and does
not constitute an admission by the respondents that they have vio-
lated the law as alleged i the complaint.

The hearing examiner finds that the content of the agreement
meets all of the requirements of Section 3.25(b) of the Rules of the
‘Commission.
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The hearing examiner having considered the agreement and pro-
posed order, and being of the opinion that they provide an appro-
priate basis for settlement and disposition of this proceeding. the
agreement is hereby accepted, and it is ordered that said agreement
shall not become a part of the official record unless and until it
becomes a part of the decision of the Commission. The following
jurisdictional findings are made and the following order issued.

1. Respondent David Rosen, Inc., is a corporation organized. ex-
isting and doing business under and by virtue of the laws of the
State of Pennsylvania, with its principal office and place of business
located at 835 North Broad Street, in the City of Philadelphia,
State of Pennsylvania.

2. Respondents David Rosen and Joseph J. Wasserman are presi-
dent and vice-president, respectively, of the corporate respondent.
The address of the individual respondents is the same as that of
said corporate respondent.

3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents and the proceeding
is in the public interest.

ORDER

It is ordered, That respondents David Rosen, Inc., a corporation,
and its officers. and David Rosen and Joseph J. Wasserman, individ-
ually and as officers of said corporation, and respondents’ agents, rep-
resentatives and emplovees, directly or through any corporate or
other device, in connection with phonograph records which have been
distributed in commerce, or which are used by radio or television
stations in broadcasting programs in commerce, as “commerce’ is
defined in the Federal Trade Commission Act, do forthwith cease
and desist from: '

1. Giving or offering to give, without requiring public disclosure,
any sum of moneyv or other material consideration, to any person,
directly or indirectly, to induce that person to select, or participate
in the selection of. and broadeasting of, any such records in which
respondents, or any of them. have a financial interest of any nature.

2. Giving or offering to give, without requiring public disclosure,
any sum of money, or other material consideration. to any person,
directly or indirectly, as an inducement to influence any emplovee of
a radio or television broadcasting station, or anyv other person, in
any manner, to select. or participate in the selection of. and the
broadcasting of, any such records in which respondents, or any of
them, have a financial interest of any nature.
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There shall be “public disclosure™ within the meaning of this
order by any employee of a radio or television broadcasting station,
or any other person, who selects or participates in the selection and
broadcasting of a record, when he shall disclose, or cause to have
disclosed, to the listening public at the time the record is played,
that his selection and broadecasting of such record are in consideration
for compensation of some nature, directly or indirectly, received by
him or his employer.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission’s Rules of Practice.
the initial decision of the hearing examiner shall on the 19th dav
of January, 1960, become the decision of the Commission; and,
accordingly :

1t is ordered, That respondents herein shall within sixty (60) days
after service upon them of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which they have complied with the order to cease and desist,

Ix TrE MATTER OF
REYNOLDS METALS COMPANY

ORDER. ETC.. IN REGARD TO THE ALLEGED VIOLATION OF SEC. T
OF THE CLAYTON ACT

Docket 7009. Complaint, Dec. 27, 1957—Decision, Jan. 21, 1960

Qrder requiring one of the nation’s major producers of aluminum and alu-
minum products to divest itself absolutely within six months of all the
stock, assets, and all other properties, rights, and privileges it acquired
as a result of its acquisition of the capital stock of a former customer,
producer of decorative aluminum foil for the florist trade, together with
the $500,000 new plant subsequently built for the latter, and as much of
the assets and properties put into the business as necessary to restore
the pre-acquisition competitive standing of the florist foil producer; and
requiring further that none of the property concerned be sold to anyone
connected with Reynolds or its affiliates.

M. J. T. Walker and M». J. H. Kelley for the Commission.
Flis, Houghton & Ellis. of Washington, D.C., and Mr. Gustav B.
1rgraf. of Richmond, Va., for respondent.
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Inrr1an Decision By Fraxx Hier, HeEariNe ExaMINer
PRELIMINARY STATEMENT

Complaint herein, issued December 27, 1957, charged violation of
Section 7 of the Clayton Act, as amended, (U.S.C. Title 15, Section
18) by reason of the acquisition, as of August 31, 1956, of all of the
stock and assets of Arrow Brands, Inc., a company then engaged in
converting aluminum foil and selling it throughout the United States
to the florist trade, by the respondent and further charged that such
acquisition may have the proscribed statutory eflect of substantially
lessening competition or tending to create a monopoly in the pro-
duction and sale of decorative aluminum foil to the florist trade.
Answer by the respondent admitted substantially all of the juris-
dictional and basic allegations of the complaint, alleging, however,
that the aluminum foil market generally was keenly competitive,
aluminum foil had substitute products wholly competitive with it,
and the aluminum foil market structure at all levels is saturated
with competition, that any possible effect of the acquisition was
de minimis. The answer further set forth that respondent had
submitted to the Commission full information regarding the acqui-
sition and thereafter the Commission had advised respondent, prior
to the issuance of the complaint, that no further action was con-
templated and the file was closed with the reservation, however,
to take action in the future if other evidence or subsequent develop-
ments warranted taking of such action. Answer further alleged
there had been no subsequent developments or evidence.

Thereafter, hearings were held June 2 through June 12, 1958, at
which time all evidence in support of the complaint was adduced,
whereupon respondent moved for dismissal for failure of such evi-
dence to constitute a prima facie case, which motion was orally
argued and denied on the record. Thereafter, respondent took an
mterlocutory appeal to the Commission, same being briefed and
counter-briefed, and appeal being denied August 21, 1958. Respond-
ent’s case was presented and hearings held beginning October 21 and
continuing through October 30, 1958, and thereafter proposed find-
Ings with reasons, conclusions of law, and proposed orders were
submitted to the undersigned hearing examiner February 10, 1959.
The record consists of 1,655 pages of transeript plus 196 Commission
exhibits and 91 respondent. exhibits. The undersigned hearing exam-
iner has carefully considered the proposed findings and conclusions
submitted by both parties, and all those not specifically hereinafter
found are refused. Upon consideration of these and the entire rec-
ord the undersigned hearing examiner makes the following findings
of fact and conclusions of law.
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FINDINGS OF FACT
Background

1. Respondent Reynolds Metals Company (hereinafter referred to
as respondent or Reynolds) is a corporation organized and existing
under the laws of the State of Delaware, with its office and principal
place of business in the Reynolds Metals Building, Richmond 18,
Virginia. It was incorporated July 18, 1928 as a successor to the
United States Foil Company, a Delaware corporation, incorporated
December 13, 1919, engaged in the processing and sale of foil, includ-
ing aluminum foil.

2. From 1928 to 1939, respondent enhanced its rolling, converting
and printing of tin, lead composition and aluminum foils by the
aggressive development of broader acceptance and usage of aluminum
foil for packaging in the tobacco, food, electrical and confectionery
industries. During this period respondent began the production of
aluminum sheet and extrusions, from pig and coil forms which it
purchased from producers.

3. From 1940-1954, respondent, through its subsidiaries, acquired
bauxite mines in the United States, Jamaica, Haiti. and British
Guiana, shipping the mined ore to plants which it erected at Hurri-
cane Creek, Arkansas, and Corpus Christi, Texas, where the bauxite
is converted to alumina. The latter was then sold or transported
to respondent’s reduction plants at Jones Mills and Arkadelphia,
Arkansas; Listerhill, Alabama; Troutdale, Oregon ; Longview, Wash-
ington; and Corpus Christi, Texas; where it is reduced to primary
aluminum. The primary aluminum is then either sold or fabricated
into finished or unfinished end products for sale. Since 1954 re-
spondent. has thus been a fully integrated operation in aluminum,
from mine to final end uses.

4. The net sales of the respondent from 1951 through 1955 were
as follows:

Primary aluminum (in

000's of pounds and dollars) | Aluminum Total net
fabricated Other sales sales
products
Pounds Dollars
100. 940 §18, 510 $18Q, 708 $7. 487 $215, 706
133. 25, 186 203, 5 2t

6, 032 234,739
10. 043 N7, BQ

& 009
10,404

40, 802 237, 048
76,615 22

5. For the year 1955 the principal fabricated products of respond-
ent, in the order of contribution to net sales were:
a. Sheet and plate
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b. Foil and foil products including
foil and other packaging materials

¢. Extrusions

d. Industrial parts

e. Building products

f. Wire, rod and bar

g. Cable

h. Powder and paste

Of respondent’s net sales in 1955, approximately 78 percent was
derived from the sale of aluminum semi-fabricated products, 19 per-
cent from the sale of primary aluminum, and 3 percent from mis-
cellaneous sales Including the sale of alumina.

6. A significant part of the growth of the Reyonlds Metals Com-
pany, or its predecessor, has been the result of mergers with com-
petitors in fabricating lines.

7. By virtue of internal growth and the acquisition of Govern-
ment plants and the businesses of various competitors, the respondent
has increased its total assets from $114,518,000 in 1948, to $733.-
255,000 m 1957; 1its net sales from $149,207,149 in 194&. to $446.-
578,768 in 1957; and its earned surplus from $£30,983,000 in 148, to
£166,416,000 in 1957.

8. The respondent. together with its wholly owned subsidiaries.
controls suflicient proven bauxite reserves to provide for at least
75 years capacity operation; operates aluminum plants with a total
projected capacity of 1,460,000 short tons per year, or over 28 percent
of the total estimated domestic alumina capacity: operates primary
aluminum plants with a capacity of 563,500 tons of primary alum-
minum, or 29 percent of the total domestic primary aluminum ca-
pacity and 28 percent of proposed domestic primary aluminum
capacity. Its actual production of primary aluminum in 1957 was
466,089 tons, or 28 percent of the primary aluminum produced in the
TUnited States during the yvear. Revnolds operates facilities which
have a fabricating capacity, excluding foil, of 853,500,000 pounds,
and a foil capacity of 117,000,000 pounds, which establishes Reynolds
as the leading domestic producer of aluminum foil.

9. Aluminum Company of America (Alcoa). together with its
cubsidiaries and affiliates, has been and is now the largest aluminum
producer in the United States. Tt is wholly integrated from the
mining of ore to the production of finished products, controlling large
bauxite ore reserves, extensive transportation facilities, and a large
part of its power needs. In addition to primary aluminum, its
principal products include sheet, plate, foil (including decorative
foil). extrusiong, drawn tube, wire and rod (including bar), casts
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and forgings, and powders and pastes, as well as other fabricated
articles, including cooking utensils. Tts primary aluminum produc-
tion for the years 1951 through 1956 was as follows:

Year . Tons
1951 425.500
1952 467,500
1953 611,450
1954 665,000
1955 702,000
1956 756,000

For the year 1956, sales of aluminum fabricated products pro-
vided 75 percent of 1956 revenues, primary aluminum (204,149 tons
sold), 13 percent, other sales, 7 percent, shipping and other oper-
ating revenues, 5 percent.

10. Alcoa’s net sales and operating revenues from 1953 through
1957, in thousands of dollars were as follows:

7
Primary aluminum (pig Otker sales ! Total ney,
and ingot) Fabrieated and n:s- 1 Operating sales and
Year . e products cellaneous revenues (2) operating
reventes (1 revemies (3)
Tons Amountg ,
I oo T .! | _
124,186 $32, 198 ST
317, 766 132,726 !
2 48 112,694
204, 144 107,782 21 45,41 e
246, 885 132,975 (439, 383 46, 722 ! 80, 206 869, 378

(1) Includes bauxite, alumina in various forms, and other products.

(2) Includes revenues from shipping and other operations.

(3) The figures in this column include the following approximate percentages of
total net sales to. and operating revenues from, the U.S. Government: 1058—3 pereent ;
1954-—16 percent ; 1955—6 percent ; 1956—1 percent : 1937—7 percent.

- 11. Over-all revenues from shipments of aluminum during 1957
were approximately equal to those of 1956. Alcoa, which includes
its subsidiaries and afliliates, has baunxite mines in Suriname (Dutch
Guiana), South Ameriea, and bauxite mines in Arkansas, Oregon,
and Washington, with concessions from the Dominican Republic. 1t
is exploring for bauxite in Costa Rica and the Republic of Panama.
Bauxite is refined into alumina at plants in Mobile, Alabama; East
St. Louis, Ilhnois, and Bausite, Arkansas. Primary aluminum is
produced at smelting plants in Alcoa, Tennessee: Vancouver and
Wenatchee. Washington; Massena, New Yovk; Point Comfort and
Rockdale, Texas, and a subsidiary owns another at Badin, North
Carolina. Primary aluminum is fabricated, cast, or otherwise proc-
essed at 17 plants of the company located in 12 states and generally
Jocated near the various market areas for the products produced by
the company. The company produces and markets “Alcoa Wrap®
household foil and “Wear-Ever™ cooking utensils. Some of the

599869—62——49
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facilities at the various plants, including smelting facilities, are under
expansion.

12. Kaiser Aluminum & Chemical Corporation is and has been
during all material times an integrated producer of aluminum from
bausite down through the foil converter level. It is a major pro-
ducer of primary aluminum and fabricated aluminum products. In
1956 it produced 25 percent of the primary aluminum output in
the United States. Its aluminum operations include the mining
and processing of bauxite, the production of alumina from bauxite,
the reduction of alumina to aluminum, and the fabrication of alu-
minum and aluminum alloys into a variety of products.

18. Together with its subsidiaries, Kaiser owns and operates baux-
ite mines in Jamaica, British West Indies, from which bauxite is
shipped to Baton Rouge, Louisiana, where it is processed into alu-
mina. The alumina is shipped to reduction plants at Chalmette,
Louisiana; to Mead and Tacoma, Washington; and to Ravenswood,
West Virginia, and from those plants the primary aluminum is
shipped to the corporation’s fabricating plants at Ravenswood, West
Virginia; Trentwood, Washington ; Permanente, California; Newark,
Ohio; Bristol, Rhode Island; Halethorpe, Maryland; Dalton, Illi-
nois; Erie, Pennsylvania: Los Angeles, California; Wanatah, Indi-
ana; and Belpre, Ohio. In addition, there is a new alumina plant
under construction in Gramercy, Louisiana, and an expansion of the
bauxite mining and shipping facilities have recently been completed
in Jamaica. Its net sales for the years 1953 through 1956 were as

follows:

Year Net Sales
1958 $182,652,000
1004 226,641,000
1080 268,133,000
1956 e 343,627,000
1007 391,627,000

14. These three companies, respondent, Alcoa and Kaiser are the
only fully integrated producers of aluminum and all of these reached
their present size and economic power in some part, at least, through
absorption and merger of smaller concerns.

15. In addition to these there are three partially integrated pro-
ducers of primary aluminum and aluminum foil in the United
States as follows:

(a) Anaconda Company produces aluminum pig and through its
ownership of Cochran Foil Company (acquisition consummated
May 1958), produces aluminum foil. Its foil production includes
both plain and mounted on paper, employed for wrapping purposes
by tobacco, food, chewing gum and other consumer goods industries,
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and for housing insulation and in electric condensers and air con-
ditioning equipment. It also makes colored and household foil. The
foil plants are in Louisville, Kentucky, and Fair Lawn, New Jersey.
Its annual foil production capacity is approximately 21,000,000
pounds. Net sales for the years 1954, 1955, and 1956 were, respec-
tively, $19,361,081; $24,714,066 and $29,201,053.

(b) Revere Copper & Brass Company, through its ownership of
Standard Rolling Mills, Inc., and through its ownership along with
Olin-Mathieson Chemical Corporation, of Ormet Corporation, is a
producer of aluminum foil. Ormet Corporation produces aluminum
pig. Ormet Corporation is scheduled to complete, in 1958, an alu-
mina plant in Burnside, Louisiana, on the Mississippi, with an annual
production capacity of 845,000 tons, and an aluminum reduction
plant at Omal, Ohio, on the Ohio River, with an annual production
capacity of 180,000 tons of primary aluminum. Power facilities will
be provided through a subsidiary. Revere, through Standard Rolling
Mills, has been and is a foil roller for all kinds of uses and colors,
embosses, prints, and laminates foil, with a rated capacity of between
12-15,000,000 pounds per year. Its aluminum foil, plain and colored,
in gauges of .00017 and heavier, is advertised im food wrap, c'mdv
wrap, displays, and for other uses.

(¢) Aluminum Foils, Inc., having a foil rolling plant in Jackson,
Tennessee, is a subgidiary of AJuminum Industrie A, G. (Switzer-
land), commonly referred to as the Swiss Alumimum Company.
Aluminum Foils, Inc.. is a Iarge producer, hiaving a foil rolling
capacity of approximately 24 million pounds a vear. The Swiss
Aluminum Company is an integrated producer throngh aluminum foil
production, and through its subsidiaries mines bauxite, produces
alumina. reduces alumina to aluminum. and fabricates aluminum into
various end products. and through Aluminum Foilg, Inc., produces
aluminum foil. It has an aluminum reduction p]:mt. at Len(l, Salz-
burg, Austria.

16. The production of primary aluminum in the United States for
1955 was approximately 3,131,000.000 pounds, of which Reynolds’
percentage was approximately 2714. The fabricating capacity of
United States companies. excluding foil, was as follows:

Reynolds (as of 3-12-57)

Sheet and Plate 620,000,000
Extrusions 105,500,000
Wire, Rod and Bar . _ 60,000,000
Cable 50,000,000
Powder and Paste _____________ . 18,000,000

853,500,000
Kaiser (as of 6-26-57) _ L §89,000,000
Alcoa (as of 9-80-50) o 1,386,658,000
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Low gauge aluminum sheet is the raw material for foil. Alumi-
num foil is processed from aluminum sheets or coils at .026 gauge
(26/1000 of an inch).

17. The following companies, among others, are engaged in the
rolling of aluminum foil, purchasing their raw material requirements,
Le., low gauge aluminum sheet, from Alcoa, Kaiser, Ormet, respond-
ent, and others, and selling throughout the United States their prod-
ucts, which include aluminum foil suitable for use by florists, and
through channels of commerce acquired by and used by florists and
by other trades:

(a) Johnston Foil Manufacturing Company, St. Louis, Jissouri,
having an annual capacity of approximately 12,000,000 pounds. It
processes colored and embossed foil which is suitable for use and
used through channels of commerce by the florist trade. It processes
for sale and advertises for sale aluminum foil “for every purpose
in any desired gauge in 24 beautiful colors, plain or embossed.” It
1s the oldest foil roller in the United States having started in busi-
ness in 1889. It has recently been acquired by Standard Packaging
Corporation.

(b) Republic Foil & Metal Mills, Inc., Danbury, Connecticut,
having an annual capacity of six (6) million pounds.

(c¢) Stranahan Foil Co., Inc., South Hackensack, New Jersey,
having an annual capacity of approximately six (6) million pounds.

(d) R. J. Reynolds Tobacco Company through its subsidiary,
Archer Aluminum Company, Winston-Salem, North Carolina, having
an annual capacity of approximately twenty-four (24) million
pounds.

(e) Aluminum Foils, Inc., a subsidiary of Swiss Aluminum Com-
pany, Jackson, Tennessee, having an annual capacity of approxi-
mately twenty-four (24) million pounds. ‘

18. The consumption of domestic converted aluminum foil was
192 million pounds in 1956 and 216 million pounds in 19857. 0.250 of
an inch in thickness and greater is considered as plate. Flat products
under 0.250 of an inch to 0.06 of an inch ave considered sheet. Flat
products under 0.006 of an inch are considered foil.

19. Aluminum foil is a flat-rolled sheet thinner than .008 inch in
gauge, 99.45 percent pure aluminum, dead soft 0 temper, oil" free
and dry. It is most commonly used n continuous roll form for
most. converting and packaging operations but can also be furnished
in sheets. Soft foil can be molded, crimped and formed easily and
may with relative ease be colored, lacquered, embossed, printed, and

Jaminated.
20. There are thousands of uses for aluminum foil. Fully three-
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quarters of it is used in some form of packaging or wrapping. Some
principal end uses are: semi-rigid containers for bakery products,
specialty foods and frozen cooked foods. Unsupported foils are
also made into milk closures, florist wraps, hermetically sealed packets
and metal-parts wraps, as well as tags, name plates and sealing
tapes. Other uses include wraps for yeast, hard candy, chocolate
and cheese and overwraps for frozen frood trays, liquor and wine
bottle wraps, window display purposes, and household wrap.

21. For other applications, foil in combination with packaging
materials, such as paper, plastic or cellulose film, and heat-seal coat-
ings 1s used as direct wraps fer chewing gum, candy bars, choco-
late, tobacco, butter, cheese, photographic film and others; as carton
overwraps for dried fruit, frozen foods of all descriptions, prunes,
dates, figs, cookies, etc.; as case liners for lettuce, citrus fruits, celery
and cauliflower; as bags or sealed pouches for breakfast cereals,
leavening agents, potato chips, nuts, coflee, cocoa, tea, dry soups,
drugs and cosmetics.

99, Foil is combined with paperboard for brown-and-serve trays,
cake bhoxes, fibre drums, box liners, tube and canister liners and ice
cream containers. Materials packed in such containers include oils,
ereases, refrigerated biscuits, self-rising flour and cake mixes, chem-
icals and metal parts. Foil body, neck and throat labels are em-
ploved extensively on glass bottles for packaging beer, wine, spirits,
olives, condiments, etc. Specialty decorative uses of foil include
tags, seals, name plates, gift wraps, labels, shredded foil, gift boxes
and embossed rigid containers. The field of military packaging is
another area in which aluminum foil plays a major role.

23. Consumption of 216 million pounds of aluminum foil was
reported for 1957 by converters of aluminum foil according to “Facts
for Industry, Aluminum Foil Converted,” issued by Bureau of
Cengus, United States Department ¢f Commerce, 1957, representing
a 10 percent increase over 195G. The most significant end uses for
aluminum foil were stated n such report as follows: Jocker plant,
freezer, restanrant and honseliold packaging foil, 61 million pounds;
metal contriners for foods and bakery goods, 28 million pounds;
tobacco, 18 million pounds; and insulation foil, 10 million pounds.
Decorative foil according to that report accounted for §,269.000
pounds of foil converted in 1957, and 9,761,000 pounds for 1956.

24. The respondent is the leading producer of alnminum foil in
the United States. Its products are seld through 67 sales offices
throughout the United States, and it also sells through varions dis-
tributers, in addition maintaining an export division oflering its
products for sale in foreign countries.
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The Acquisition

25. Arrow Brands, Inc., a California corporation, was incorporated
in 1945 by one Harry Roth who since that time and until August 31,
1956, has been, for all practical purposes, its sole owner and its
active and aggressive manager. Prior to his starting his own business
Roth had been a traveling salesman for a New York City florist
supply house and conceived a vast potential for foil as a decorative
wrapping for flower pots and cut flowers.

26. Starting with relatively little capital he made an arrangement
with a San Francisco concern, the John T. Raisin Corporation, 1o
spool, color and emboss (converting) plain aluminum foil to designs
of his own origination. The latter were highly successful. After
disagreement with Raisin, ending in litigation, Roth for a time pur-
chased his foil, colored and embossed, from respondent in jumbo
rolls, spooling and rewinding it for the wholesale florist supply
trade. Still later he had his converting done, again to his own indi-
vidual designs, by Western Foil Converters in Berkeley, California.
His success in newness and design enabled him in 1953 to rent a
plant and through a newly formed subsidiary to acquire the necessary
machinery and thereafter do his own converting. Success against
competition, due to vigorous salesmanship, but mainlv to originality
of coloring and design and being one step ahead of that competition,
built his business with wholesale florist supply houses up to the point
of assets of nearly a half of a million dollars and sales of nearly
£600,000 in 1956. when his company Arvow Brands. Inc. was a leader
in the field of decorative florist foil, not onlv by his own admission
but by the rather grudging admission of two of his competitors, and
where he was purchasing 90 percent of his unmounted aluminum foil
from respondent (236,000 pounds—%105,000 first eight months of
1956), although he had only the one plant with four part-time sales-
men, nine hourly emplovees plus extra houwrly emplovees during
rush seasons, and seven administrative employees.

27. As a heavy purchaser from it. respondent of course knew much
about Arrow Brands. Inc. Roth had mentioned to respondent’s T.os
Angeles office that he was willing to sell. Shortly thereafter, in
Angust 1956, respondent’s sales manager of the foil division ecalled
Roth on Jong distance and introduced him over the phone to respond-
ent’s vice president, who within 48 hours was in Long Reach inspect-
ing Arrow’s plant with Roth. discussing price, terms, ete., and
within 36 hours had. on behalf of vespondent, purchased Arrow
Brands, Inc.. for close to a half a million dollars.

28. Respondent’s interoffice files clearly show its motives in this
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forward integration. ‘“We believe that a company with elasticity
and speed of action demonstrated by ‘Arrow’ holds the greatest prom-
ise for the development of these specialty fields.” “The quick trans-
lation of ideas into finished product form and its distribution to
specialty businesses, however, is difficult to develop in a large cor-
porate operation. The time factor between the creation of an idea
and its successful development through the various departments had
proved a substantial stumbling block.”

29. The above are the basic and largely uncontested facts of the
acquisition complained of. Is it likely, as charged, to tend toward
monopoly or substantially lessen competition in any line of commerce
in any section of the United States?

Line of Commerce

30. The line of commerce, or relevant market, must first be deter-
mined-—the burden being on counsel in support of the complaint.?
Here, as usual in a Section 7 case, the battle is intense and the claims
pole-distant. Counsel supporting the complaint contend for that
vertical segment of the entire foil market which 1s distributed to the
florist trade. Counsel for for respondent give the subject cavalier
treatment—*“any discussion of the line of commerce is largely aca-
demic”—“no point in discussing line of commerce or relevant mar-
ket—in the state of this record, it is purely academic.” But by im-
plication, at least, respondent contends for the entire foil market,
regardless of end use or intermediate processing, at the narrowest
orbit, or for the entire aluminum industry at its widest. Discussion
of the latter in all the varied uses, alloys and mixtures of aluminum
per se, for peculiar uses and characteristics vis-a-vis florist foil is
obviously useless.

31. The Supreme Court 2 and the Commission® have laid down
as a test for determination of the relevant market or line of com-
merce whether the products opnosingly claimed to be in or out, have
sufficient peculiar characteristics and uses to constitute them products
sufficiently distinct from [all others] to make them a line of commerce
within the meaning of the Clayton Act.

32. One argument of respondent first needs to be disposed of—
that since the complaint charges the proscribed effect on the produc-
tion and sale of decorative aluminum foil to the florist trade, and
since the florist trade by common knowledge and the applicable
reported decisions is only the retail florist, and since Arrow Brands

1778 v, F. J. du Pont de Nemours & Co.

2U.8. v. E. I. du Pont de Nemowurs & Co.,
3F.T.C. v. Brillo Mfg. Co., D. 6557.
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did not and does not sell the retail florist but only to the wholesale
florist supply houses—therefore the complaint fails. In the first
place, “the applicable reported decisions” are state tax cases in
North Carolina, Tennessee, and Arkansas, having no element of inter-
state commerce cr resemblance to the factual picture here. In the
second place, respondent’s counsel are here doing exactly what they
criticized this hearing examiner for in denying their motion to dis-
miss it—“fragmentizing and atomizing” a line of commerce, albeit
horizontally rather than vertically.* TFinally, Duco and Dulux were
sold in substantial quantities for other purposes and to other uses
besides automobile finishes, as were automobile fabrice.? Certainly
the wholesaler is a necessary and integral part in the line of distri-
bution (commerce) in many industries, even though his customer,
the retailer, is the final seller. For the purposes of this case “florist
trade” means decorative aluminum foil styled, processed (converted),
and sold for use by florists in wrapping pots of plants and cut
flowers.

33. In 1957, some 216,000,000 pounds of aluminum foil was con-
sumed for a variety of end uses, including some 61,000,000 pounds for
locker plants, freezers, restaurant and household packaging foil;
28,000,000 pounds for metal containers for food and bakery goods;
18,000,000 pounds for the tobacco industry; and some 10,000,000
pounds for insulation foil. In 1957, some 8,269,000 pounds of alu-
minum foil was used for all decorative purposes, including fancy
paper, gift wrap and florist foil.

34. Historically, domestic decorative aluminum florist foil has been
produced and =old by approximately eight small converters special-
izing in producing and seliing an aluminum foil product to the florist
market, which now consists of some 600 to 700 wholesale florists or
jobbers, serving approximately 25,000 retail florists. Total sales of
decorative aluminum florist foil to this market amount to approxi-
mately a million and a half to two million dollars annually.

35. Florist foil as a decorative wrap for potted plants was first
introduced into the markets of the United States by the M. H. Levine
Corporation, of New York, New York, avound 1934, when Morris H.
Levine. on a tvip to Italy, first picked up the idea of using alumi-
num foil for this purpose.

86. Shortly thereafter, the Metal Goods Crporation, of St. Louis,
undertook the sale of florist foil in the Midwest. Around 1940, H. D.
Cattv Corporation, of Huntley, ITlinois, and Highland Supply Corp.,
of Highland, Ilinois, entered the market with a complete line of
decorative aluminum foil for the florist trade.

4 Appeal Brief, page 15,
50.8. v. E. I. du Pont de Xemours & Co., 353 U.8. 586,
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37. After the Second World War, Arrow Brands, Inc., of Los
Angeles, California, H. Jacobson & Company, of Worcester, Massa-
chusetts, John T. Raisin Corporation, of San Francisco, California,
Western Foil Converters, of Berkeley, California, and Lion Ribbon
Company, of New York, New York, all undertook, at various times,
to produce and sell decorative aluminum florist foil to the florist trade.

In 1953, A. B. Howard & Co. and Winter Wolff, and in 1956, the
Lion Ribbon Company, as agents for foreign suppliers, started to
import plain, colored and embossed foil for sale to the florists.

38. This group of small converters and importing agents has uni-
formly offered to the florist trade an unmounted decorative aluminum
foil, wound on an individual core, in 50-foot lengths, 20 inches wide,
wrapped in cellophane, and boxed in an attractive package. Alu-
minum foil, as marketed by the aluminum producers and foil rollers,
is sold in jumbo mill rolls, neither packaged nor boxed, nor otherwise
physically prepared to satisfy the specialized requirements of the
florist trade. Although the aluminum producers, the foil rollers,
and the hundreds of foil converters are capable of converting their
plants to produce a product to meet the demands of the florist trade,
m actual practice there has been no such conversion. In fact, the
major aluminum companies, Rexnolds Metals, Alcoa, and Kaiser, and
the foil rollers, Johnson Foil Company, Republic Foil and Metals,
Stranahan, R. J. Reynolds, and all of the independent converters of
alominum foil, with the exception of AL H. Levine, Arrow Brands,
Metal Goods Corporation, H. D. Catty, Highland Supply, John T.
Raisin Corporation, Western Foil Converters. and Lion Ribbon Com-
pany, do not produce or gell an aluminum foil product suitable for
use as a decorative material by the florist retailers.

Physical Characteristics

39. Coming now to the similar or identical and the different phy-
sical characteristics of aluminum foil generally from decorative alu-
minu foil for florists specifically, the source, low gauge aluminam
sheet is the same. Both are rolled ont on the same machinery. The
gauge or thickness is slightly different being .00065, whereas house-
hold foil, which accounts for the great majority of foil usage is .0007
or heavier. Heavier foil can be used in the florist trade but the record
shows that efforts to sell it by Arrow and others have failed. The
florists won’t buy it. Obviously the character of a product is alwavs
determined by the demand, not the supplv. Much is made of the
fact that all foil is made with a 10 percent tolerance in gauge and
that, therefore, at one extreme the two gauges overlap. But this is
the exception, not the rule. Respondent’s officials testified that
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very little .00065 foil went to household wrap. There are other uses
for .00065 foil, but there is no reliable evidence of their substantiality
or effective competition. There is no chemical, metallurgical or alloy
difference. There is, of course, marked differences between foil
per se and where it is laminated with paper, cardboard, or other
materials. The chief difference is in the coloring and embossing.
True, these operations can be done simultaneously on the same ma-
chinery, and it 1s not a relatively expensive operation, nor time-
consuming, nor any lack of facilities for doing it. But this is the
purelv mechanical view. Arrow Brands. Inc. built its business from
scratch to nearly $600,000 in sales, its assets from a few thousands
of dollars to nearly a half a million in eleven yvears solely on the
creativeness, the newness, the originality of its coloring and emboss-
ing. As its president testified, “Without this there isn’t much left,”
and that this is an element not involved in selling to the packaging
field. Turther he testified that this factor, among others, distin-
guished his products from those of his competitors in the florist foil
field. Arrow’s leadership in the decorative florist foil field rests
firmly on this physical characteristic, which makes it not only dif-
ferent from aluminum foil generally, but makes it peculiar and

distinctive.
Uses

40. Coming to end uses, decorative florist foil has only two uses—
one, as described, in the florist trade, the second, to a much more
minor degree, for gift wrapping or makeshift decoration. Aluminum
foil, generally, has dozens of uses, most of them, by far, in the pack-
aging field. Respondent is the Jeading producer of honsehold wrap.
But obviously., subduing the pervasion of Limburger cheese In a
refrigerator or preserving Junior’s unconsumed spinach for yet an-
other try is a far cry from fitting a potted poinsettia in with a fixed
color scheme or to the individual and subjective taste of a house-
wife. Preservation and protection as against decoration. Utility
versus aesthetic appeal. Product sale versus accessory sale. Prior
to acquisition respondent did not sell to the flezist trade as defined.

41. The record shows that lace and colored cellophane, chipmats,
grass mate, painted pots, colored ceramic pots, burlap, crepe paper,
styrofoam. polvstyvrene and plastic pots can be used in place of
florist foil, but the record also shows such substitutes to be actually
used to a negligible degree—i percent or less. There is no eflective
competition between these substitutes and decorative florist foil.
Furthermore. the prices of the latter are substantially lower than

the formenr.
p
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42, In addition to differences or distinctions in physical charac-
teristics and uses, the Commission in its Brillo opinion (supra)
observed that the manner of marketing and price behavior and
“possibly other things bearing on the question of whether or not
they may be undistinguished competitively from other wares” could
be taken into account.

43, Sales of decorative aluminum florist foil by Arrow Brands,
Inc., the other independent converters, and the importers of florist
foil are made almost entirely to florist wholesale houses and job-
bers. Sales are generally solicited by direct mail advertising to
both wholesale and retail florists, and by mailing sample books
and price lists to prospective purchasers, followed up by personal
contact of each prospect by salesmen qualified through experience
to reach the florist market.

44, None of the hundreds of producers or processors of aluminum
foil, other than the specialized converters or importers of florist
foil, mail sample catalogs or price lists, or employ salesmen to reach
the florist market. When the respondent expanded the sales force
of its subsidiary, Arrow Brands, Inc., it employed independent
commission agents experienced in selling ribbons and other supplies
to the florist market. It did not employ an aluminum foil sales-
man. Nor did the respondent utilize any one of its 700 salesmen
trained and experienced in the sale of aluminum foil generally.
Revnolds thus recognized the specialized marketing characteristics
of the florist foil market. as opposed to the marketing characteris-
tics of the markefs of aluminum foil generally.

45. The promotional advertising and sales efforts of the proces-
sors of florist foil ave all directed to the delineation and identifica-
tion of this market. Price lists. advertising material. and sample
catalogs designate the product as “Florist Foil,” or some similar
term calenlated to isolate florist foil from aluminum foil in general.
“Florist Foil” is a universal, meaningful, and commonly accepted
desienation of the decorative aluminum foil product sold to the
florist trade. Arrow Brands in all of its price lists, advertising
stuffers and other documents, consistently refers to “florist foil”
without esception. The same is true of both the testimony of six
of Arrow’s competitors and their price lists and correspondence.
Respondent’s publicity release announcing  the acquisition, also
definitely recognized this.

46. Since 1950. the respondeni has maintained a general sales
division in charge of sales of the various products of the respondent
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company, including aluminum foil. Reynolds’ marketing organiza-
tion has been departmentalized to meet the individual and specific
requirements of the varied markets within the aluminum industry.
Special divisions have been established to concentrate on, and co-
ordinate production with, sales in each market.

47. Although Reynolds Metals Company maintained a highly spe-
cialized sales organization to sell its products, the respondent,
after its absorption of Arrow Brands, Inc., set up and operated
Arrow Brands’ sales program independent of the sales organization
of the parent company. This intracorporate separation of market-
ing responsibility for decorative aluminum florist foil from the gen-
eral sales division of the respondent underscores the existence of an
inherently specialized market for decorative aluminum florist foil.

48. Decorative aluminum florist foil has been generally marketed
by the converter through florist wholesalers and jobbers to the re-
tail trade. Over 90 percent of the florist retailers or jobbers pur-
chase their requirements in small lots of less than 2.500 rolls. The
domestic converters of decorative aluminum florist foil have tra-
ditionally sold this product without minimum order requirements
or quantity price differentials, whereas the major producers and
foil rollers have generally attempted to sell only to the large users
of aluminum foil and have established specific minimum order re-
quirements and quantity price differentials. Respondent was not
in the pattern avea prior to acquisition—most of its sales were
plain aluminum foil. The domestic converters of decorative alumi-
num florist foil have adjusted their terms and conditions of sale to
provide an opportunity for the small wholesale florist to purchase
aluminum florist foil on an equal basis with the larger wholesalers
who can and do purchase decorative aluminum florist foil in lots
of over 2.500 rolls. The smaller wholesalers, or those who are able
to purchase only in small lots, represent over 90 percent of all the
florist wholesalers or jobbers in the United States and, numerically,
are a substantial factor in the marketing of decorative aluminum
floyist foil and other floral products to the florist trade.

Price Behavior

49. The price of decorative aluminum florist foil 1055-6-7-8 as
charged by converters selling to the florist trade. fluctuated inde-
pendently and substantially lower than the price of aluminum foil
generally as charged by foil rollers, when computed to a common
comparable unit.
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50. In addition to the above, respondent itself has recognized the
styling and processing of plain aluminum foil into sizes, quantities,
and design suitable for, and sold to, the florist trade as a separate
market and a distinet line of commerce.

51. In a formal report August 9, 1956, of negotiations to buy
Arrow Brands, Inc., respondent’s vice president stated:

“This is a specialty business. It is highly competitive and its
success 1s dependent upon the creation of attractively designed,
colored, and embossed foil in various packaging eflects and its sale
(through a close knowledge of requirements) to the floral trade
who use the product in the wrapping and packaging of cut and
potied flowers, plants and floral designs of all kinds. The nature of
the business requires that the manufacturer be closely attuned to
the changing style in floral packaging, have the type of operation
that can promptly create new stvles, get them quickly in manu-
facture, and promote and sell these styles to the florist trade.”

Further, in response to Commission pre-complaint inquiry, No-
vember 8, 1956, respondent stated “Arrow Brands is engaged al-
most entirely in the styling, manufacture and sale of decorative foil
for the florist trade” and “By the use of color and design, aluminum
foil is ideally suited for use with floral products and there is a
substantial potential market for foil for such purpose,” and “The
organization thus acquired could continue to operate the business
with a high degree of autonomy in order to meet the special needs
of the particular trade.” Since acquisition respondent has con-
tinued to so regard the market (see paragraphs 45 and 46, supra).
It has retained Roth as president of its Arrow Brands, Inc. sub-
sidiary at o far from stingy salary and for a substantial term of
years for this market in spite of its already existent large and
specialized sales, advertising, and promotional personnel.

52. The finding, therefore, is that the styling, processing, and
sale of decorative aluminum foil to the florist trade as above defined
is a line of commerce within the meaning of Section 7 of the Clayton
Act®

53. The relevant market or line of commerce must. be substantial
“in terms of the market affected.” Respondent officially estimated
a potential of £2,000,000 market with 10 or 12 suppliers. One of
the latter, long in the business, a competitor of Arrow Brands, Inc.,

6 This segmentizing is certainly no maore narrow than is separating ehampionship

boxing matches from boxing matches generally. U.S. v, Infernational Boxing Club of
New York, 79 U.S. Sup. Ct. Rep. 245.



760 FEDERAL TRADE COMMISSION DECISIONS
Findings 56 F.T.C.

estimated both domestic and imported sales to the florist trade in
1957 at 1% million pounds. According to the Census, foil con-
verters, generally, reported 216 million pounds consumed in 1957,
divided as follows: locker plant, freezer, restaurant and household
packaging foil—61 million pounds; metal containers for foods and
bakery goods—28 million pounds; tobacco—18 million pounds; in-
sulation foil—10 million pounds plus.

54. Respondent contends, of course, that vis-a-vis, the aluminum
industry, as a whole, or as respects the national economy, this is
de minimis; and so it is. Neither will collapse if the florist trade
disappears. It also contends that as regards the foil market per se,
it is de minimis—S8 million out of 216 million. This assumes as a
predicate that Section 7 of the Clayton Act was directed only at the
major industries and the corporate giants thereof. The 1950 amend-
ment thereof makes the opposite clear.®

55. Certainly this segment of the entire market is not so regarded
by those in it; including respondent itself. Its corporate docu-
ments in this record, both pre-acquisition and post-acquisition,
make it abundantly clear that respondent not only regarded this
as a separate market but as a substantial one having great poten-
tial. The supply of 600-700 wholesale florist supply houses and
through them, of 25,000 retail florists, the dramatic history of
Arrow Brands, Inc., the acquisition itself, all lead to the conclusion
that the market as above defined is substantial.

Effect

56. This leads to the final element—is this a case where “the effect
of such acquisition may be to substantially lessen competition or
tend to a monopoly” in the line of commerce as above found?
Actual effect need not be shown, only a reasonable probability of
the occurrence of either of the two proscribed effects.

5%. For nearly 20 years prior to the acquisition, the relevant mar-
ket, as above found, has been developed, serviced and invigorated
by less than a dozen small business concerns. Originally, or until
Arrow Brands, Inc. entry, this was done by M. H. Levine Corpora-
tion, Highland Supply Corporation and H. D. Catty Corporation.
Entfy therein has been easy, with low capital outlay, standardized
and plentiful machinery, no dearth of supplies. Postwar, five small
domestic foil converters entered this market—I. Jacohson & Com-
pany, John T. Raisin Corporation, Western Foil Converters, Lion
Ribhon Company, Arrow Brands, Inc., plus several domestic agents

T U.S. v. Bethlehem Corporation, et al, Civil No. 115-328 S.D.N.Y. 11-20-58.
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for foreign foil suppliers. The competition in new designs, colors
and patterns, as well as price, has been intense among these rela-
tively small commercial units.

58. The intensity of the price competition has resulted in a
gradual, though fluctuating, decline in the price of florist foil.
Entirely conversely to the price of aluminum foil generally, the price
of which, with the exception of 1958, has had regular semi-annual
and annual increases. And, of course, all of these florist foil con-
verters were forced to purchase their basic foil from the major
domestic aluminum foil producers and the foil rollers. The latter,
although selling both colored and embossed foils, did not offer the
wide range of colors and designs developed by these small foil
converters, nor in sizes or quantities obtainable by the customers
of the latter.

59. The uniformity and regularity as well as the chronology of
prices and price increases imposed by the major foil producers and
foil rollers contrasted with the large unused productive capacity,
and with either stable or slackening demand, is strongly suggestive,
although by no means conclusive, of administered prices in the foil
industry as a whole.

60. Decorative aluminum florist foil was distributed to the florist
trade through some six to seven hundred florist wholesalers, of
which approximately 90 percent are small businessmen, unable to
purchase decorative aluminum florist foil in large lots. The sales
policy of the seven or eight domestic producers of decorative alu-
minum florist foil has had the effect of increasing competition in
the distribution of floral products generally by affording this large
group of small florist wholesalers the equal opportunity to compete
in the florist market with the larger wholesalers in the sale of
decorative aluminum florist foil. This effect was accomplished by
the adoption of a program of selling for immediate delivery, in any
quantity, at the same price, to all purchasers alike.

61. In contrast to this, the importing agents of foreign produced
decorative aluminum florist foil, sold only in minimum quantities
of 2,500 rolls or more, three months’ delivery after order, payable
in full on arrival. Similarly, respondent and its foil producing
and rolling competitors likewise gave quantity discounts, required
minimum orders of 2,500 rolls. Only 10 percent, of the florist whole-
sale supply houses can buy on such terms. The remaining 90 per-
cent of the six or seven hundred florist wholesalers are small busi-
ness men unable to meet these terms. The sales policy of the seven
or eight domestic producers of florist foil named above in para-
graph 57 has the effect of increasing competition in the distribution
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of florist foil by affording this large group of small florist whole-
salers the equal opportunity to compete for the retail florists’ trade
with the larger florist wholesalers, because they sold in any quan-
tity on immediate delivery.

62. The pre-acquisition picture, in this line of commerce, there-
fore, was one of intense competition, price-wise, quality-wise, serv-
ice-wise, and creative-wise, among a small group of more or less
comparably equal competitive units. The acquisition has materially
altered this picture. One of this group of small businesses now has
behind it over 600 million in resources, with nearly 40 million set
aside for general expangion, with a $500,000 new plant having pro-
duction facilities beyond those of any other, built with funds sup-
plied by respondent. The financial statements of Arrow Brands,
Inc. at the time of acquisition negate any possibility of such an
undertaking. In addition, respondent has materially increased
Arrow Brands, Inc.’s advertising budget providing at least two spot
commercials on its nation-wide television programs. From their
financial statements in the record, none of Arrow’'s competitors can
afford any such promotional efforts. In brochures and advertise-
ments sent to florists, respondent has represented to them that the
acquisition means to them:

“Expanding printing and embossing departments in the new Ar-
row plant will permit production of popular styles and designs on
a larger scale, with quicker delivery to you.”

“Nationally known Reynolds’ designers and stylists will bring
added beauty to a line already recognized as the style leader in
flovist foil.”

“On-the-spot stacks of Arrow originals the country over will
permit quicker shipments from stock.”

“Reynolds’ nation-wide consumer advertising will be utilized to
bring new sales and merchandising opportunities to florists who use
Arrow foils.”

63, In addition to this, and regardless of who caused or initiated
the price cuts of Augnst and October 1957, the latter price reduc-
tion by respondent was helow cost and continued to be so until mid
1058.  Arrow Brands, Inc. for the first time in its history showed
continuing losses after the acquisition. The extent thereof is not
too clearly reflected, but its financial statements at the time of ac-
quisition indicate clearly that it could not have continued to sell
at a loss, the length of time it did, in view of the losses which
its post-acquisition financial statements show that it sustained.

64. From the financial and sales statements in the record, received
in camera, of five of Arrow’s competitors, it is plain that none of
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these could so broaden their productive facilities, advertise, or sell
at a loss over such a length of time and continue in business. And
the low cost, ease of entry, plentiful supply of basic material and
machinery while still there, are, in effect, unusable.

65. It is also plain that each of these competitors has steadily
declined in sales of florist foil since the acquisition, whereas Arrow’s
sales have materially increased, albeit not at a profit.

66. The future of this post-acquisition picture was described by
M. H. Levine who pioneered florist foil in the relevant market, as
found, in 1934 and who has been in it ever since, as one where
respondent can do things no small concern can do and it has taken
prices down where there is nothing in it any more for the little
man. The opinion testimony of three others—Jacobson, Highland
and Western Foils was generally the same—“have to get out of foil
fabrication,” “profit eliminated” and “in time put us out of busi-
ness,” and “can’t compete.”

67. The record is confusing as to which florist foil actually
started the price war of 1957. Arrow reduced its price below cost
—65 cents per roll plain colored foil—across the board to all on
November 1, 1957, and then made it retroactive to October 1, 1957,
but Highland Supply had cut to 75 cents on August 20, 1957,
effective September 1, 1957. But there is credible testimony in the
record that this price cut of Highland’s was brought about by Roth
admitting to Highland on the telephone that Roth had sold one
large customer at 65 cents although his price generally was 75
cents. In any event, Roth’s price cut across the board to 70 cents
undercut. Highland’s price and those of other florist foil converters
to a point where sales declined and profits disappeared. Confi-
dentially received sales figures show that Highland’s sales of florist
foil in 1957 were down 14.8 percent from 1955, Raisin’s down 404
percent, Catty’s down 82 percent, and Western Foils down 26.5 per-
cent for the same comparable years, whereas Jacobson gained 6.5
percent and Arrow gained 18.9 percent. All of their officials who
testified attributed this to Arrow’s October 1, 1957, price cut. And
Arrow’s president knew it was below his cost. This is in contrast
to substantial increases in sales from 1953 to 1956 by Highland,
Catty, Jacobson, and Western Foils. Only Jacobson and Highland
met Arrow’s October 1957 price cut. Both have operated in the red
cince then. The others did not meet the price cut and have lost
sales materially since then, two of them to the vanishing point.
Six months after filing of the complaint herein Arrow, Highland,
and Catty all went back up to 75 percent per roll. Jacobson has
not. Ne'}erthe]ess, the power has been demonstrated as has the

damage which its exercise causes.

599869—062 50
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68. Respondent’s response to this is that it was forced by foreign
foil competition. The latter first appeared in this florist foil mar-
ket in early 1954 at 52 cents a roll compared to $1.00 a roll domestic.
In the succeeding two years all the domestic florist foil sellers op-
erated at a profit. Foreign foil was under a competitive disadvan-
tage with them in that a minimum order of 2,500 rolls was required
which only 10 percent of the market could afford, three months’
delivery and spot cash. Notwithstanding this foreign foil competi-
tion price-wise, in 1956 Arrow raised its prices another 15 cents a
roll to $1.00 and remained there until one month after the acquisi-
tion by respondent when it was again cut to 85 cents a roll. Rais-
ing its prices cost Arrow mno loss in sales—they and the profits
therefrom increased in spite of this foreign foil competition. The
hearing examiner does not accept this as the sole cause of the below-
cost cut. Whether it was or was not, the power to sustain repeated
losses and sell below cost has been demonstrated, a power not
before possible to Arrow, in view of its financial resources as shown
by its statements.

69. In any event, a heavily loaded donkey may still bear the
burden, if that last additional sack is not added. It cannot be
said that he was overloaded in the first place. The florist foil com-
merce had this foreign cross to bear since 1953, and moved on to
increased sales and profits notwithstanding, but apparently from this
record this acquisition and the subsequent price cutting was that
last full measure which broke the donkey’s back.

70. There are no accurate or reliable sales statistics of total
florist foil market in the record, hence market shares as of acquisi-
tion time cannot be determined. But some idea can be obtained from
various documents and other evidence in the record. Respondent
named as its chief competitors in 1955 the following: Arrow Brands,
Highland Supply Corporation, F. Jacobson & Company, M. H.
Levine Corporation, John T. Raisin Corporation, and Bruder-Tach.
In addition, the record shows two others: I D. Catty Corporation
and Western Foil Converters—seven in all. The sales of five of
these are in the record for 1954-7. TFor the year 1956 these totaled
€013.174.76.  Adding Arrow’'s 1956 sales of &589.551.53 malkes a
total for six out of the eight of $1,502,726.29. Of this, total Arrow
in 1956, therefore, accounted for more than 3314 percent. Accepting
respondent’s official estimate of a potential market of $2,000,000,
Arrow accounted for more than 25 percent of the total possible.
On this basis of quantitative substantiality the acquisition cannot

be said to be de minimis.
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71. Respondent contends, and correctly, that the effect of this
acquisition on the national economy, the aluminum industry in all
its manifold aspects as a whole, on the entire foil market, is de
minimis. It also contends, but incorrectly, that there has been no
exclusion of competitors. Respondent now has the power to exclude
its aluminum foil producing competitors from selling to Arrow
Brands, Inc. True, Arrow’s purchases from respondent in 1955 were
only 135,000 pounds with 10 percent bought elsewhere, amounting
to only about 150,000 pounds total as against a total of aluminum
foil sold in 1955 of more than 175 million pounds, but the record
abundantly shows that this relatively small amount was evidently
quite important sales-wise not only to respondent but to its competi-
tors, Alcoa, Kaiser and others, because of their constant solicita-
tion and promotion, as do respondent’s documents contemporaneous
with the acquisition.

72. Respondent’s entire de minimis argument, stressed so re-
peatedly, that there has been no shut-off or reduction in foil pro-
duction or its conversion, that access to supplies and machinery for
both have been unaffected, that retail florists have undiminished
access to foil at cheap prices, that ease of entry is unaflected, and
upon statistical comparisons seems to be founded basically on the
assumption that the law ignores the capture of small markets from
small businessmen. This hearing examiner does not believe the
statute as amended was so intended. This case presents the picture
of eight or ten small commercial units in imminent danger of being
forced out of a formerly commercially livable enterprise by reason
of the acquisition attacked. Much damage has already occurred,
more with finality is reasonably to be expected. If the present and
probable plight of these victims is to be ignored and written off as
too insignificant it will have to be for others, at higher levels, to
do it.

73. Respondent also seems to contend for Sherman Act criteria of
control of supply, ability to raise or lower prices at will without
regard to competition, power to exclude or eliminate competitors
in the aluminum industry as a whole or in the entire foil market as
necessary elements to be proved in this proceeding. Such are un-
necessary—only a substantial lessening of competition in any affected
market or segment of a larger market as found, or a tendency
to monopolv—not the monopoly found in the old Alcoa case or
others. It is the market, as above found, which has been affected,
not foil production, or basic aluminum production, or their facili-
ties, nor supplies, nor sellers—it is buyers, and their custom.
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74. The conclusory findings on probable effect, therefore, is that
the acquisition of Arrow Brands, Inc. by respondent may substan-
tially lessen competition or tend to monopoly in the relevant line of
commerce, as ahove found, in violation of section 7 of the Clayton
Act, as amended.

75. One further point must be disposed of. That is that this
proceeding should be dismissed because on October 7, 1957, the
Commission sent respondent the following letter:

Re File No. 5710630. FEDERAT TRADE COMMISSION,
ReyNoLDS METALS COMPANY, OFFICE OF THE SECRETARY,
Reynolds Metals Building, WaASBINGTON 25, October 7, 1957.

Richmond 18, Va.

GENTLEMEN : Reference is made to past correspondence regarding the acqui-
sition of Arrow Brands, Inc., by Reynolds Metals Company, which has been
examined by the Commission with a view to determining whether possible
violation of Section 7 of the Clayton Act may be involved.

You are advised that the Commission contemplates no further action in this
matter at this time and it is accordingly being closed. You are advised fur-
ther that the Commission reserves the right to take action in the future if
other evidence or subsequent developments warrant such action.

Your cooperation in supplying the information as requested is greatly

appreciated.
By direction of the Commission.
(Signed) RoBerT M. PABRISH,
Robert M. Parrish,
Secretary.

The contention is that this record shows no “other evidence or sub-
sequent developments” to warrant the issnance of the complaint.

76. Discretion to issue or not to issue complaints, is vested by
statute solely in the Commission, which discretion has not been
delegated, assuming that it even can be, to this hearing examiner.
No master or referee can question the discretion of the District Court
which appointed him—neither can I. Having no authority, the con-
tention must be ignored.

77. Respondent’s other motions to dismiss this proceeding are

denied.
CONCLUSIONS OF LAW

1. The burden of proof to establish potential competitive effect on
“any line of commerce” affected by any acquisition attacked under
Section 7 of the Clayton Act is on the proponent.®

9. Vertical as well as horizontal acquisitions are within the pur-
view of the statute.®

3. Determination of the relevant market or line of commerce is a
necessary predicate to a finding of a violation because the threatened

s U.S. v. E. 1. du Pont de Nemowrg & Co., €t al., 353 U.S. 586.
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monopoly must be one which will susbtantially lessen competition
“within the area of effective competition.” 8

4. Substantiality can be determined only in terms of the market
aflected.? ’

5. One test is that the products involved have sufficient peculiar
characteristics and uses to constitute them products sufficiently dis-
tinct from all other similar products to make them a “line of com-
merce” within the meaning of the Clayton Act.?

6. The market affected must be substantial.®

7. Other considerations in determining the relevant market or line
of commerce, as well as physical characteristics and uses of the
products involved, are price behavior, distributional differences,
recognition or treatment by the industry or by respondent of a
separate product market.?

8. Factors in determining the probability of the proscribed effects
of the acquisition are a significant increase by reason thereof, of a
producer’s already substantial share of the market (quantitative
substantiality), number of competitors, degree of concentration, ease
of entry both before and after in each case, as well as the general
competitive situation vis-a-vis the relevant market as found.1

9. The “reasonable interchangeability” test of the Cellophane
case™ is not controlling in a Section 7 case. That was a Sherman
Act case, requiring a showing of actual monopoly—the power to
raise or lower prices independently of competition and the power
to exclude or eliminate competitors.!2

10. By all of these tests, the acquisition of Arrow Brands, Inc.,
by respondent, may have the effect of substantially lessening com-
petition or tending to create a monopoly in the conversion and sale
of decorative aluminum foil to the florist trade in violation of Sec-
tion 7 of the Clayton Act, as amended (U.S.C. Title 15 Section 18).

ORDER

1t is ordered, That respondent Reynolds Metals Company, a cor-
poration, and its officers, directors, agents, representatives, and em-
ployees, shall, within a time to be fixed by the Commission, divest
itself of all of its right, title, and interest in and to:

(a) All stock, assets, patents, trade-marks, trade names, contracts,
business and goodwill, and all other properties, rights and privileges

8U.S. v. . I. di Pont de Nemours & Co., ¢t al., 353 TU.S. 586.

9In re PBrillo Mfg. Co.. Inc.. Docket 6557, May 23, 1

30 In re Brillo Mfz. Co.. Inc.. Docket 6557, May 25, 1f

1YU.S. v. E. 1. du Pont de Nemours & Co.. 331 U.S. 87

12,8, v. Bethlchem Steel Corporation, et al, U.S.D.C. SD.N.Y. Civil 115-328 Nov.
20, 1958 (see footnote 36 of that opinion).




768 FEDERAL TRADE COMMISSION DECISIONS
Opinion 56 F.T.C.

acquired by the Reynolds Metals Company as a result of the acqui-
sition by the Reynolds Metals Company of the stock or share capital
of Arrow Brands, Inc.

(b) All other assets and properties acquired by Arrow Brands,
Inc. since the acquisition of said Arrow Brands, Inc., by the
Reynolds Metals Company.

1t is further ordered, That after the date of the issuance of this
order by the Federal Trade Commission, respondent. shall cease and
desist from acquiring, directly or indirectly, the whole or any part
of the stock or other share capital, or the whole or any part of the
assets of, any corporation engaged in the manufacture or distribu-

-tion of decorative aluminum florist foil.

OPINION OF THE COMMISSION
By Tarr, Commissioner:

The complaint herein charged respondent, Reynolds Metals Com-
pany, a corporation, with violating Section 7 of the Clayton Act, as
amended (15 U.S.C. §18), by the acquisition of the stock and assets
of Arrow Brands, Inc., a corporation. Hearings were held in due
course, and on March 8, 1959, the hearing examiner filed an initial
decision in which he found and concluded that the acquisition
violated Section 7, as alleged. His decision contains an order direct-
ing respondent, among other things, to divest itself of the stock and
property so acquired. Respondent has appealed, raising issues hav-
ing to do with the relevant “line of commerce,” the substantiality
of the market affected, the probable competitive effect and other
questions. '

ACQUISITION FACTS

Reynolds Metals Company, a Delaware corporation, with its prin-
cipal place of business in Richmond, Virginia, on August 81, 1956,
acquired =21l of the capital stock of Arrow Brands, Inc. (sometinies
referred to hereafter as Arrow), a California corporation. Both the
acquired and the acquiring companies on and before August 381,
1956, were corporations engaged in commerce, as “commerce” is de-
fined in the Clayton Act.

Reynolds Metals Company, the respondent, is a major producer
of primary aluminum and fabricated alwuminum products. TIts pro-
duction includes sheet and plate. foil and foil products, extrusions,
wire, rod and bars, cable. powder and paste, and welded tubing.
Its net sales in 1957 were $446,578,767.

Arrow Brands, Inc., the acquired company, was incorporated in
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1945. Mr. Harry Roth was its president and principal stockholder.
At the time of the acquisition, it was principally engaged in styling,
designing, producing and selling an aluminum foil product to the
florist trade. This product is used to decorate flower pots and cut
flowers. Tts sales were almost entirely to florist wholesale supply
houses and jobbers. Arrow’s manufacturing operations consisted of
printing, coloring and embossing plain unmounted aluminum foil.
In 1955, its total sales of foil products amounted to $497,000.00.

BACKGROUND FACTS

Aluminum is a soft, ductile, metallic element produced out of
bauxite ore. Other elements may be added to give it varying charac-
teristics and properties. Pig, ingot, and billet are the bulk forms in
which both aluminum and aluminum alloys are sold and constitute
the starting material in the production of all aluminum fabricated
products.

In the production of sheet or plate aluminum, the rolling ingot,
heated to an elevated temperature, is repeatedly passed between the
rolls of a rolling mill to break down its cast structure and reduce its
thickness. Various other production and rolling procedures result
in the finished aluminum plate or sheet. Further rolling converts
sheet into foil. Foil is rolled through a series of mills until it is
thin enough for its intended use. "

Aluminum foil is a flat-rolled sheet thinner than 0.006 inch in
gauge, 99.45 percent pure aluminum, oil free and dry. It is generally
available with one shiny surface and one mat or satin surface. Most
aluminum foil is dead soft, O temper. It can be molded, crimped and
formed very easily.

Aluminum foil is used widely as a packaging and wrapping mate-
rial. Decorative effects can be obtained by coloring or lacquering,
embossing, printing and laminating (laminating is mounting the
foil to paper). Among end uses of foil are the following: containers
for bakery products, semi-rigid containers for specialty foods and
frozen cooked foods, and wraps for yeast, hard candy, chocolate
and cheese. It is also used as a household wrap and is made into
milk closures, florist wraps and many other things.

The producers of aluminum foil in the United States include three
fully integrated aluminum companies, namely, Aluminum Company
of America (Alcoa), Kaiser Aluminum & Chemical Corporation, and |
Reynolds Metals Company, and several partially integrated com-
panieg, such as Anaconda Company, through its ownership of
Cochran Foil Company, and Revere Copper & Brass Company,
through its ownership of Standard Rolling Mills, Inc., and through

T

-
-
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its ownership, along with Olin-Matheson Chemical Corporation, of
Ormet Corporation.

There are, in addition, a number of companies which purchase
their raw material requirements from Alcoa, Reynolds Metals Com-
pany, and others, and produce aluminum foil, such as the following:
Johnsten Foil Manufacturing Company, St. Louis, Missouri; Re-
public Foil & Metals Mills, Inc., Danbury, Connecticut; Stranahan
Foil Co., Inc., South Hackensack, New Jersey; R. J. Reynolds
Tobacco Company, through a subsidiary, Archer Aluminum Com-
pany, Winston Salem, North Carolina; and Aluminum Foils, Inc.,
a subsidiary of Swiss Aluminum Company, Jackson, Tennessee.

“LINE OF COMMERCE”’

The “line of commerce” is one of the essential elements of a Sec-
tion 7 case which the Government must define and prove. Pillsbury
Mills, Inc.. 50 F.T.C. 555, 569 (1953) ; United States v. E. I. du Pont
de Nemours, 353 U.S. 586 (1957); United States v. Brown Shoe
Company, et al., United States District Court, Eastern District of
Missouri, Eastern Division (November 20, 1959). The “line of
commerce” relates or refers to a product market. United States v.
Zo 0. dw Pont de Nemours, supra: United States v. Bethlehem Steel
Corporation, 168 F. Supp. 576 (1958) ; United States v. Brown Shoe
Company. supra. A test is whether the products involved (usually
those produced by the acquiring or the acquired firm or both) are
shown by the facts to have such peculiar characteristics and uses
as to constitute them sufficiently distinet from others to make them
a “line of commerce” within the meaning of the Act. United States
v. £. 1. du Pont de Nemours., supra: Crown Zellerbach Corporation,
Docket No. 6180 (December 26, 1957) ; Brillo Manufacturing Com-
pany, Inc., Docket No. 6557 (On Interlocutory Appeal, May 23,
1958) ; United States v. Bethlehem Steel Corporation, supra; United
States v. Brown Shoe Company, supra.

In Brillo, supra, we held that the factor that the acquired and ac-
quiring corporations hoth made the same product, industrial steel
wool, was only one circumstance to be considered; that the addi-
tional factors which could have been taken into account included
data relating to the manner in which the products were marketed,
the phyvsical characteristics, prices and possibly other things bearing
on the question of whether or not they may he distinguished com-
petitively from other wares.

Tt is clear that while a “line of commerce” may include an entire
idustry such as “the iron and steel industry,” it may also he con-
fined to a lesser portion of the whole industry. United Stotec v.

"
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Bethlehem Steel Corporation, supra. In any such instance, the
practices in the industry are of great significance. Each case re-
quires an examination of its own particular facts before a deter-
mination can be made.

In this matter, the “line of commerce” alleged in the complaint
was “the production and sale of decorative aluminum foil to the
florist trade.”

There are a large number of “converters” of aluminum foil in
the United States who purchase their requirements of foil from
domestic or foreign sources, including aluminum foil producers men-
tioned above, and who convert it for a variety of end uses. Some
of these converters manufacture or “produce” a product which is
sold to wholesale florist supply houses and jobbers for resale to
retail florists who use it to decorate flower pots and cut flowers.
The trade refers to such aluminum foil as “florist foil.” Florist foil
is clearly distinguichable from aluminum foil.

Physical Characteristics

Florist foil is usually made in a gauge which is preferred by
florists, namely, .00065 of an inch thickness. This compares, for
example, with .0007 gauge in which general household foil is made.
The preference for .00065 gauge is due to the fact that it is the
least expensive foil that can be practicably used as a flovist wrap.
The producers have bowed to the florists’ preference in this con-
nection. The flerist foil purchased by florists is wound on an indi-
vidual core in fifty foot lengthe, 20 inches wide. It is wrapped
in cellophane and attractively boxed. On the other hand, aluminum
foil, marketed by aluminum producers and foil rollers, generally, is
sold in jumbo mill rolls and is neither packaged nor boxed. The
originality or newness of designs and coloring is also a factor in
distinguishing florist foil from aluminum foil.

End Use

Florist foil is used by retail florists to wrap around and decorate
potted plants and cut flowers. There is no evidence that it is used
for other purposes.

Aluminum {oil other than florist foil might be used by florists for
decorating purposes; even household aluminum wrap could be so
nused. But the fact is that the flovist foil business is a specialty
business, and florists do not use other foils to any appreciable extent.
Theyv purchase florist foil because of sty¥ling, price and other reasons.
Products like lace and colored cellophane, chipmats, grass mats and
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others are used by florists for decorating purposes, but in a rela-
tively minor way. There is no practical substitute for the florist foil.

Since the merger, Arrow has put on the market a product trade-
named “Snap wrap” which is designed particularly for florist use.
This further illustrates the distinctive nature of the product market.

Market Factors

The market for florist foil consists of the wholesale florist supply
houses and jobbers who resell the product to retail florists. It ap-
pears that the M. L. Levine Corporation of New York, New York,
first introduced into the United States aluminum foil to be used as
a decorative wrap for potted plants. Among the companies which
thereafter entered the field as “converters” or producers of florist
foil were Metal Goods Corporation, St. Louis, Missouri; H. D.
Catty Corporation, Huntley, Illinois; Highland Supply Corp., High-
land, Illinois; Arrow Brands, Inc., Los Angeles, California;
H. Jacobson & Company, Worcester, Massachusetts; John T. Raisin
Corporation, San Francisco, California; Western Foil Converters,
Berkeley, California, and Lion Ribbon Company, New York, New
York.

Producing and selling florist foil developed into a specialty busi-
ness. It is clear that Reynolds Metals Company and others recog-
nized it as such. Florists had peculiar needs, such as in designs and
coloring, and in service requirements. Arrow became one of the
leaders, if not the leader, in the development of styles and colors.
Price was a large factor in shaping and defining the market. Sell-
ing florist foil in such sizes and quantities as the trade needed and
desired was another. Due to the specialty nature of the market
only a few relatively small producers occupied the field. Other
producers of aluminum foil did not sell in the market to any sig-
nificant extent, if at all.

In addition, aluminum foil producers, generally, do not mail
catalogs or price lists to customers nor employ salesmen to reach
the florist market, whereas such are distinctive features in the florist
foil field.

Prices

The price of aluminum florist foil sold to the florist trade by the
flovist. foil producers or converters was substantially less than, and
fluctuated independently from, the price of aluminum foil of a
similar gauge and quality sold by major producers in other markets.
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CONCLUSION AS TO CHARACTERISTICS AND USES

The above-mentioned factors are not necessarily all of the distine-
tions shown herein. They indicate clearly, however, that the “florist
foil” market is a distinguishable product market. The record is
persuasive on this point. Our conclusion is, therefore, that the pro-
duction and sale of decorative aluminum foil to the florist trade is
a “line of commerce” within the meaning of Section 7.

Respondent asserts that it was uninformed and confused as to the
relevant “line of commerce” and that the examiner found a “line of
commerce” at variance with that alleged in the complaint; therefore,
denying it due process. The complaint alleges that the acquisition
had the prescribed effects “in the production and sale of decorative
aluminum foil to the florist trade.” We believe this is clear, par-
ticularly when considered in conjunction with the alleged details of
the business of Arrow, such as follows:

“Arrow Brands was engaged almost entirely in the styling, manu-
facture and sale of decorative aluminum foil for the flovist trade.
The product is used to decorate potted flowers and cut flowers, * * *»

“The sale of florist foil was made almost entirely to florist whole-
sale supply houses and jobbers throughout the United States. * * *»

There is no inconsistency in the charge and in the examiner’s find-
ing in this connection. In his reference to “conversion” instead of
“production” he simply adopts the appropriate industry term. There
is no difference in meaning so far as this case is concerned. Re-
spondent’s argument that it has been denied due process is rejected.

Respondent also contends that the question is de minémis. In this
instance, the dollar volume of the industry is not large—about 114 to
2 million—but the market is, nevertheless, substantial. The product
1s sold through some 600-700 wholesale florist supply houses or job-
bers to 25,000 retail florists located over the entire United States.
The impact, therefore, of any lessening of competition would be
nationwide and it would involve thousands of small concerns. We
agree, therefore, with the substance of the examiner’s findings on
this question, but to the extent they are inconsistent in detail they
are rejected.

COMPETITIVE EFFECT

Respondent argues that every level of the aluminum industry is so
saturated with competition that the acquisition could not have the
anticompetitive effects prescribed in the statute. In making this
argument, respondent apparently is looking at the entire aluminum
industry as the relevant line of commerce. The market, however,
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for testing the legality of this merger is that involving the produc-
tion and sale of florist foil.

Moreover, the test is not whether an actual lessening of competi-
tion has occurred but rather whether there is a reasonable probability
that the merger will substantially lessen competition or tend to create
a monopoly. United States v. Bethlehem Steel Corporation, supra;
Pillsbury Mills, Inc., supra; Crown Zellerbach Corporation, supra;
United States v. E. 1. du Pont de Nemours, supra.

The evidence in this case of probable competitive effects is almost
entirely confined to the effects occurring at the level of competition
in which Arrow and its competitors, the converters of florist foil, are
engaged. There was no increase in concentration in the industry
as a direct, immediate result of the merger because respondent was
not in competition with Arrow and its competitors. Reynolds Metals
Company produced aluminum foil but it did not make and sell
florist foil. Revnolds sold alaminum foil to Arrow which converted
it into florist foil, and the florist foil was then sold by Arrow to the
wholesale florist supply houses. In other words, this was a forward,
vertical acquisition. Respondent acquired a company vwhich was
its customer and not its competitor.

The examiner points out in his initial decision that respondent now
has the power to exclude its aluminum foil producing competitors
from selling to Arrow Brands, Inc. This is obvious. However, as
we construe his decision, the finding was not relied on by the ex-
aminer to support his conclusion as to a violation of Section 7. The
examiner also found that a significant part of the growth of the
respondent, or its predecessor, has been the result of mergers with
competitors in fabricating Jines. Here again he did not rely on this
finding to support his conclusion of a Section 7 violation.

Our consideration will be limited to competitive effects in the level
of distribution in which Arrow Brands, Inc., and its competitors in
the production and sale of florist foil were engaged. There were
about eight companies engaged in this line of enterprise. A number
of these have been named above. Prior to the acquisition, all were
of a roughly equivalent competitive status, if looked at on a broad
scale. In other words. no company was very big and all were rela-
tively small. Some had advantages not shared by all. but they each
had about the same competitive capabilities. Also thev were active

“and apgressive competitors.  Prices were lower than those which

prevailed in the aluminum foil market as a whole. Success depended

on competitive prices, personal relationships. creative designing, the
providing of services, and other things.
After the acquisition, the halance of power in this small, competi-
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tive arena shifted dramatically to Arrow Brands, Inc. Some of the
competing converters were practically forced out of the field; others
have operated at substantial losses in their sales of florist foil. Com-
paring the years 1955 and 1957, Highland’s sales of florist foil
dropped 14.8 percent; Raisin’s, 40.3 percent; Catty’s, 82 percent;
Western Foil’s, 26.5 percent. Jacobson, for the same period showed
a gain in sales of 6.5 percent, but it operated in the red. In contrast,
Arrow’s volume of sales increased 18.9 percent over the same period.

We believe that the shift in market position toward Arrow, sug-
gested by the above figures, and the general chaotic conditions which
developed in this field were due in considerable part to the merger.

During 1957, some of the several competitors in the florist foil
business began reducing prices. Effective October 1, 1957, Arrow
drastically reduced its price on florist foil across the board to new
lows. Tts price for plain colored foil went to 70 cents per roll. This
low price was evidently below Arrow’s cost of production. At one
point, Mr. Roth of Arrow testified that his prices were then “slightly
above cost,” but his other testimony and other evidence indicates
that Arrow was selling at a loss. Arrow, previously, had shown an
operating profit for each fiscal year from the time of its incorpora-
tion.

The below cost prices were maintained by Arrow from October
1957 to mid-1958. The contrast between the pre-acquisition and the
post-acquisition practices is manifest. Arrow could not have main-
tained its price at such a low for so long a peried of time strictly on
its own. In addition, it is extremely unlikely that Arrow on its own
could have built a new plant valued at $500,000 or more, which it
was able to do after the merger with financing from the respondent.
That it could do these things after the acquisition illustrates some-
thing that is the real core of this case—Arrow (now a subsidiary of
respondent) became, as a result of the merger, a dominating factor
in this small but important industry. Any compensating advantages
which competitors might have had were entirely lost in the face of
this overwhelming competitive force.

Even if Arrow had not been selling below cost, it was selling at
prices so near cost and so low that it virtually ran some of its com-
petitors out of business. Witness Hyman Jacobson, of . Jacobson &
Company, testified that his business suffered a loss of about 5 or
6 percent of invested capital for the calendar year 1957 and that “it
is just a question of not being able to remain in that business.”
Witness Irvin Weedes, of Highland, testified that the effect of the
acquisition on his business was “that it has eliminated the possibility
of our making a profit on florist foil; that it will over a period of
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time put us out of business.” Witness Raisin, of John T. Raisin
Corporation, testified that “* * * our sales on florist foil in 1958
are practically nil, since this price reduction announced by Reynolds
in the fall of last year. We have lost our principal accounts. We
haven’t been able to meet that price. * * *»

Another witness, Morris H. Levine, of the M. H. Levine Corpora-
tion, asserted in his testimony that “* * * our business dropped down,
number one. I was originally the sole distributor for Reynolds
Metals and we did a business into hundreds and thousands of dol-
lars. Today our business of foil is down to nil.” Witness Farrell,
of H. D. Catty Corporation, testified that his company’s sale had
“fallen off” and that at the time he was selling “[v]ery little” florist
foil to wholesale florists.

Finally, witness Stillman, of Western Foil, testified that he had
lost most. of his sales to florists because “* * * we can not meet a
competitive price. The price that is prevailing in the industry now
is one that would be below our cost.”

Respondent. contends that the price reductions in 1957 were not
originated by Arrow and that Arrow was meeting the low prices on
imported aluminum foil. Whether or not Arrow was actually the
first to reduce prices is not too important. The significance in the
situation is that Arrow could lower its prices and maintain them at
low levels for an extended period, which it could not have done
before the merger. The acquisition gave it market power which
was so dramatically demonstrated. The foreign competition had
existed before the acquisition and the natural advantages of domes-
tic producers had theretofore permitted them to reach an accommoda-
tion with it. In addition, while there was also foreign competition
in other aluminum foil fields, prices were reduced only on florist
foil. In any event, we do not need to be particularly concerned with
the justification Arrow may have had for reducing its prices below
the cost of production. It is enough that the reductions show the
exercise of a market power which Arrow achieved as a direct result
of the acquisition.

In this connection, respondent takes the position that the hearing
examiner used a per se appreach and that he found a violation
simply because Arrow had been acquired by a large corporation.
This is not so. The evidence, as heretofore discussed, supports a
finding that the effect of the acquisition was to actually, seriously
and substant.ially lessen competition in the relevant line of commerce.
The statute prohibits mergers even when there is only the probability
of a substantial lessening of competition or a tendency toward mo-
nopolv. Here, competition has been actually lessened as a result of
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the acquisition. All the more then is a finding of competitive injury
justified. This, of course, also disposes of respondent’s further claim
that there has been a shifting of the burden of proof.

Respondent. has raised cther questions which will be briefly con-
sidered. It objects to the examiner’s finding on administered prices.
On this, we reject the findings because at best it constitutes only a
vague generality.

We give no credence to respondent’s further claim that the pro-
ceeding involves the labor of a human being. It actually concerns
the acquisition of one corporation by another.

Another matter raised in the appeal relates to the so-called clear-
ance letter dated October 7, 1957. Respondent contends that the
complaint should be dismissed because there allegdly was no evidence
or subsequent development warranting a change in the Commission’s
position from that stated in such letter. Some of the developments
connected with the price reductions of 1957 occurred after the Com-
mission’s letter dated in October of that year. This clearly was
adequate to justify a change in position. Aside from this, the clear-
ance letter on its face is no more than a tentative closing of the file.
It does not purport to be a final disposition. Moreover, respondent
has not, claimed nor does it appear that it was prejudiced or damaged
as a result of the closing letter itself.

Respondent also objects to the manner in which the examiner ruled
on its proposed findings, claiming that his holding does not unmis-
takably inform it of the action taken on such findings. Respondent
claims, in effect, that he failed to follow the requirements of §3.19
of the Commission’s Rules of Practice. The relevant portion states
that the record shall show the hearing examiner’s ruling on each
proposed findings and conclusion, except when his order disposing
of the proceeding otherwise unmistakably informs the parties of the
action taken by him thereon. The examiner states in his decision
that he has considered carefully the proposed findings and conclu-
sions submitted by both parties and that those not specifically found
were refused. This statement considered along with the examiner’s
findings and conclusions leave no doubt as to his action in the matter.
We believe that £3.19 has been fully complied with.

A1 exceptions to the initial decision taken by the respondent
other than those heretofore disposed of are rejected. We agree with
the initial decision in substance, but as noted above, we cannot accept
certain specific statements and others, thongh relevant, are unneces-
sary. Such will be excised. In the findings of fact we will strike
findings 6, 59, 71 and the words “and so it is” in the first sentence
in ﬁnckl‘ing 54 for reasons appearing from our discussion of the issues,
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and the first sentence of finding 53 because of its uncertain meaning.
We will strike the last sentence in finding 70 and also paragraph 8
of the conclusion because of the uncertain significance of the ref-
erences to “quantitative substantially” and because such do not appear
to be necessary for the ultimate holding. Finally, we will strike
paragraphs 9 of the conclusions because it is unnecessary. A question
of end use interchangeability of the kind before the court in the
so-called Celophane case, United States v. . I. du Pont de Nemours
& Co., 851 U.S. 377 (1956), is not involved in the proceeding.

The order will be modified to provide that the divestiture be made
mn such a way as to reestablish Arrow Brands, Inc., as a competi-
tive entity in substantially the form it existed immediately prior
to the acquisition. Tt will also be modified to prevent sale of the
properties to respondent’s agents or representatives, and to provide
for a plan of compliance to be submitted to the Commission.

Respondent’s appeal is granted to the extent heretofore indicated
and in all other respects denied. It is directed that an appropriate
order issue with this opinion modifying the initial decision in con-
formity with the views herein expressed and adopting it, as modified,
as the decision of the Commission.

FINAL ORDER

This matter having come on to be heard upon the appeal of the
respondent from the hearing examiner’s initial decision and upon
the briefs and oral argument of counsel in support thereof and in
opposition thereto; and

The Commission having rendered its decision granting the appeal
in part and denying it in part, and having directed that the initial
decision be modified In accordance with the views expressed in the
Commission’s opinion and that the initial decision be adopted, as so
modified, as the decision of the Commission:

It is ordered, That the initial decision be, and it hereby is, modified
by striking therefrom the following: (a) the findings of fact num-
bered 6, 59 and 71, in their entirety; (b) the first sentence of the
finding of fact numbered 53: (c) the portion of the first sentence
cf the finding of fact numbered 54 which reads: “and so it is”;
(d) the last sentence in the finding of fact numbered 70; and (e) the
paragraphs numbered 8 and 9 in the conclusions of law, in their
entirety.

It is further ordered. That the order contained in the initial deci-
sion be, and it hereby is, modified to read as follows:

It is ordered, That respondent, Reynolds Metals Company, a cor-
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poration, and its officers, directors, agents, representatives, and em-
ployees, shall, within six months of the date of service of this order
upon it, unless such time is extended by further order of the Com-
mission, divest itself absolutely, in good faith, of all of its right,
title, and interest in and to all stock, assets, patents, trade marks,
trade names, contracts, business and good will, and all other proper-
ties, rights and privileges acquired by Revnolds Metals Company as
a result of the acquisition by the Reynolds Metals Company of the
capital stock of Arrow Brands, Inc., together with the new plant
built after the acquisition for Arrow Brands, Inc., and so much of
any other assets and properties put into the business of Arrow
" Brands, Inc., since the acquisition as may be necessary to restore
it to at least the same relative, competitive standing it formerly had
in the florist foil industry at or around the time of the acquisition.

1t is further ordered, That in such divestment no property above
mentioned to be divested shall be sold or transferred, directly or
indirectly, to anyone who at the time of the divestiture is a stock-
holder, officer, director. employee, or agent of, or otherwise directly
or indirectly connected with or under the control or influence of,
respondent or any of respondent’s subsidiaries or afliliated companies.

1t is further ordered, That respondent Reynolds Metals Company
shall, within sixty (60) days from the date of service upon it of this
order, submit in writing, for the consideration and approval of the
Federal Trade Commission, its plan for compliance with this order,
including the date within which compliance can he effected.

It is further ordered, That the hearing examiner’s initial decision,
as modified, be, and it hereby is, adopted as the decision of the

Commission.

I~ e MATTER OF
GETSOS & GERSHMAN. INC.. ET AL.

ORDER, ETC., IN REGARD TO THE ALLLGED VIOLATION OF THE FEDERAL TRADE
COMMISSION AXND THE FUR PRODUCTS LABELING ACTS

Docket 7470, Complaint, Apr. 8, 1959—Decision. Jan. 23, 1960

Order requiring furriers in New York City to cease violating the Fur Products
Labeling Act by fictitious pricing of fur prodnets effected hy setting out
on consignment memoranda two prices, one a “regular cost” price and the
other a lJower price at which the garments were offered, and by failing
to maintain records disclosing the facts upon which the two sets of prices
were determined.

H09869—62 51
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Mr. Frederick McManus for the Commission.
Bernstein & Bernstein, by Mr. Jonas H. Bernstein, of New York,
N.Y., for respondents.

I~rriaL Decision BY J. Earn Cox, HEarine ExaMINER

The complaint. charges that respondents have violated the Fur
Products Labeling Act and the Rules and Regulations promulgated
thereunder by falsely and deceptively invoicing and advertising cer-
tain fur products through the use of fictitious prices, and by failing
to maintain full and accurate records disclosing the facts upon which
their pricing claims and representations were based.

After hearings, proposed findings and conclusions were submitted
by counsel. TUpon the basis of the entire record, the following find-
ings are made, conclusions drawn and order issued.

1. The respondent Getsos & Gershman, Inc., is a corporation or-
ganized, existing and doing business under and by virtue of the laws
of the State of New York; the respondent Morris Gershman is vice-
president of the corporate respondent and directs and controls its
acts, policies and practices; and the address of both respondents is
345 Seventh Avenue, New York, New York.

2. Subsequent to the effective date of the Fur Products Labeling
Act of August 9, 1952, the respondents have been, and are now, en-
gaged in the introduction into commerce and in the manufacture for
introduction into commerce, and in the sale, advertising, and offering
for sale in commerce, and in the transportation and distribution in
commerce of fur products; and have manufactured for sale, sold,
and distributed fur products which have been made in whole or in
part of fur which had been shipped and received in commerce, as
“commerce,” “fur” and “fur products™ are defined in the Fur Prod-
ucts Labeling Act.

3. Under §2(f) of the Fur Act, a consignment memorandum is by
definition an invoice. On various consignment memoranda involving
transactions between respondents and Arnold Constable, two prices
were set out for certain garments—one a “regular cost”™ price, the
other a lower price at which the garments were offered. For exam-
ple. a consienment memorandim of Jannary 5, 1957, containg the
following:

Regular
ot Price
1750/2 1 Tip-dved Ranch Mink Stole for ____________________ 8205 K200
3000,8 1 Natural Ranch Mink Clutch Cape for . _____ & LO()0)
s000/5 1 Natural Ranch Mink Clutch Cape for L2000
2000,G 1 Natural Ranch Mink Clutch Cape for £200

A consignment memorandum of March 1, 1957, contains the fol-

lowing:
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cost Price
1744/48 1 Natural Ranch Mink Stole for ____________________ $250 8185
1744749 1 Natural Ranch Mink Stole for . __________ $250 8185
1744/50 1 Natural Ranch Mink Stole for ____________________ $250 $185
1744/51 1 Natural Ranch Mink Stole for ____________________ $250 8185
174452 1 Natural Ranch Mink Stole for _—___________________ $250 $185
1744/53 1 Natural Ranch Mink Stole for ____________________ $250 $185
1755/7 1 Returned Natural Ranch Mink Clutch Cape foro____ $275 Q185

4. The record shows that—

(a) item 1750/2 had been consigned on November 23, 1956, to
Oppenheim-Collins at $195;

(b) items 3000/3, 3000/5 and 3000/6 had also been consigned on
November 23, 1956, to Oppenheim-Collins at $195 each;

(¢) item 3000/3 had also been consigned on December 12, 1956,
to The May Company at $195, and invoiced to Constable January 25,
1957, for $195:

(d) there are mo further transactions shown as to the specific
1744 and 1755 items covered by the Aarch 1, 1957, Constable con-
signment memorandum, but transactions as to similar items show as
follows: ‘

20 of the 1744 items were invoiced February 28, 1957, to Bamberg’s
for $160 each;

18 others went to Oppenheim-Collins on February 28, 1957, also
at $160 each;

2 were consigned February 25, 1957 to The O’Neil Co. at $175
and $179.50;

1755 items are shown as having been invoiced or consigned Febru-
ary 25, 1957, and March 8, 1957, at $160 and 8185 each.

5. Nowhere in the record is there any showing that any of the
items covered by the January 5, 1957 and the March 1, 1957 con-
signment memoranda to Constable were ever sold or offered for
sale by respondents at the prices shown thereon under the heading
“Regular Cost.” Such prices were completely fictitious. The only
explanation of these prices was that a Constable buyer asked re-
spondents that they put on the memorandum or bill “what was the
costs of these sking, or regular cost I would normally sell these
garments (for) to make a normal profit or a regular profit.” There
is no evidence that “Regular Cost™ prices were ever used by respond-
ents except on the transactions with Constable. The respondents
maintained no records disclosing the facts upon which such prices
were arrived at or the basis upon which the two sets of prices were
determined.

6. In the matter of Leviant Brothers. Inc., et al., Docket No. 7194,
the facts were similar to those in the instant case—the respondents
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had set forth fictitious prices on consignment memoranda issued by
them in consigning fur products to Arnold Constable. In its opinion
issued July 31, 1959, in that case, the Commission said:

It is clear from this language that a single representation to a prospective
purchaser, as distinguished from a public announcement, may constitute ad-
vertising within the meaning of the section. JMoreover, there is nothing in
the wording of this section or in the legislative history of the Act to indicate
that a consignment memorandum may not serve as a medium for conveyring a
representation or notice “which is intended to aid, promote, or assist directly
or indirectly in the sale or offering for sale” of a fur product or fur.

* * * Mhese consignment memorandums were received by the consignee
prior to the consummation of the sale to it of the products described therein.
It is clear, therefore, that these documents were intended to aid or assist in
the sale or offering for sale of the products to Arnold Constable. We think
the conclusion is inescapable that the fictitious prices listed therein consti-
tuted false representations to the prospective purchaser which were intended
for the same purpose. It should be pointed out, in this connection that while
there is no evidence that the consignee was deceived by these representations,
‘the statute does not require any showing that a prospective purchaser was
deceived or that the false representations were made under such circum-
stances that a prospective purchaser might be deceived. It is our opinion,
therefore, that the fur products in question were falsely advertised within
the meaning of §5(a) (5) of the Act.

7. It must be concluded, therefore, that the respondents have
falsely and deceptively advertised and invoiced certain of their fur
products in violation of §5(a) (5) and §5(b)(2) of the Fur Prod-
ucts Labeling Act, and have failed to maintain the records required
by Rule 44 (e) of the Rules and Regulations promulgated thereunder.
Accordingly,

It is ordered, That respondents Getsos & Gershman, Inc., a corpo-
ration, and its officers, and Morris Gershman, individually and as an
officer of said corporation, and respondents’ representatives, agents,
and emplovees, directly or through any corporate or other device,
in connection with the introduction or the manufacture for intro-
duction into commerce, or the sale, advertising, offering for sale,
transpnrtation, or distribution in commerce, of fur products, or in
connection with the manufacture for sale, sale, advertising, offering
for sale, transportation, or distribution of fur products which have
been made in whole or in part of fur which has been shipped and
received in commerce, as “commerce,” “fur,” and “fur products”
are defined in the Fur Products Labeling Act, do forthwith cease and
desist from: S o

A. Representing, directly or by nnphca.tmn, on involces ’Fhat‘ tl-]e
regular or usual price of any fur product is any amount which is in
excess of the price at which respondents have usually and custom-
arily sold such product in the recent regular course of their business;
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B. Falsely or deceptively advertising fur products through the
use of any advertisement, representation, public announcement or
notice which is intended to aid, promote or assist, directly or in-
directly, in the sale or offering for sale of fur products, and which
represents, directly or by implication, that the regular or usual price
of any fur product is any amount which is in excess of the price at
which respondents have usually and customarily sold such products
in the recent regular course of their business;

C. Making pricing claims or representations in advertisements
respecting comparative prices, percentage savings claims, or claims
that prices are reduced from regular or usual prices, unless respond-
ents maintain full and adequate records disclosing the facts upon
which such claims or representations are based.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 23rd day of
January, 1960, become the decision of the Commission; and, accord-
ingly:

It is ordered. That respondents Getsos & Gershman, Inc., a corpo-
ration, and Morris Gershman, individually and as an officer of said
corporation, shall, within sisty (60) days after service upon them
of this order, file with the Commission a report in writing, setting
forth in detail the manner and form in which they have complied
with the order to cease and desist.

I~ THE MATTER OF
G. SHERMAN CORPORATION ET AL.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE
COMIISSION AND THIE WOOL PRODUCTS LABELING ACTS

Docket 7515, Complaint, June 10, 1959—Decision, Jan. 23. 1960

Order requiring a seller of men’s suitings in New York City—the selling agent
for a Plvmonth, Mass.. fabric manufacturer—to cease violating the Wool
Products Labeling Act by misbranding as te wool content, swatches of
various patterns it showed its customers and by failing to attach to such
products Iabels showing fiber content.

Ar. Thomas A. Ziebarth for the Commission.
Silverstein & Levitt. by Mr. Abraham Silverstein. of New York,
N.Y.. for respondents.
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In1T1aL DECISION BY J. EarL Cox, HEsARING EXAMINER

Respondents are charged in the complaint as amended with hav-
ing violated the Federal Trade Commission Act, the Wool Products
Labeling Act of 1989, and the Rules and Regulations promulgated
thereunder. The facts are as follows:

1. Respondent G. Sherman Corporation is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of New York, with its office and principal place of business
located at 40 East 84th Street, New York, New York.

2. Individual respondent George Sherman was president and treas-
urer of the corporate respondent until the date of his death on
June 24, 1959. The proceeding is dismissed as to him. Hereinafter,
whenever the term “respondent” is used, it will refer to the respond-
ent corporation, which is engaged in the sale of substantial quantities
of men’s suitings, wool products under the Act, which have been and
are distributed and transported in commerce from the state of manu-
facture or sale to customers located in various other states of the
United States.

3. Respondent is selling agent for George Mabbett & Sons Com-
pany, of Plymouth, Massachusetts, and through its representatives
participates in the designing of the various fabries which it sells.
The designers or stylists agree upon patterns, designs and colorings
which they think will be merchantable. The manufacturing tech-
nicians then determine the specific weights and lay out a blanket
draft—a blanket consists of a series of weavings produced to display
the desired number of variations in any one pattern.

4. The blanket usually runs 80 sections long and 15 sections wide;
each section measures approximately 14” by 4” and may include
four or five different patterns in various colors. The wool content
may vary from all wool in one section to as much as 89% wool and
11% ravon in another. The exact fiber content, however, is not
known at this time. and is of little importance to the manufacturer
and respondent. who wish only to test the comparative saleability
of the various patterns. No labels as to fiber content are affixed to
the blanket. The blanket thus made up is sent by the mill to the re-
spondent’s stylist, who “cull(s) it down to, say 100 selections” which
are thought to be most saleable. These selections are shown to cus-
tomers as they come in.

5. The stylist, believing particular fabrics and patterns may be
popular, frequently makes up a second blanket, called a filling-tie
blanket, in which the same pattern is repeated in a number of dif-
ferent colors, or may be repeated to show a series of variations in
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wool and other fiber content. The sections in this blanket may be
as much as 90” long and 60” wide. From the filling-tie blanket
swatches are cut and sometimes labeled as to wool content based on
estimates made by respondent. These swatches are shown to cus-
tomers who come into respondent’s place of business and to other
customers who are visited by respondent’s salesmen.

6. When enough customers have indicated a preference for a given
pattern to make production of the fabric worth while, the mill is
advised and sufficient vardage is manufactured to meet the estimated
need. During the manufacturing process the exact fiber content of
the product is determined and is put on the label attached to each
bolt or piece of the material. At the same time respondent is sent
a 2% vard cut of the cloth, properly labeled, together with a cost
sheet upon which the correct fiber content is stated. If there is a
substantial variance between the fiber content shown on the original
swaiches and that shown on the mill’s labels or cost sheets, it is
respondent’s custom to replace all incorrect labels with labels show-
ing the exact fiber content as disclosed by the manufacturer, and to
advise its customers by letter of the correct content.

7. Respondent’s enstomers are garment manufacturers who, accord-
ing to respondent’s testimony, are familiar with industry practices
and therefore know that the original swatches are labeled only as to
probable fiber content. There was some testimony to the contrary,
but the factnal issue need not be determined. Giving respondent’s
testimony full credence. it affords little solace in this proceeding.
That many of the swatches were improperly labeled is not disputed,
nor is it disputed that they were used “to promote or effect sales
of (such) wool products in commerce.” Rule 22 of the Rules and
Regulations under the Wood Products Labeling Act of 1939 specif-
jcally provides that such “samples, swatches or specimens * * * shall
be labeled or marked to show their respective fiber contents and
other information required by law.”

S. The variance between actual fiber content and that which ap-
peared on some of the labels exceeds the limitations prescribed by
the Act. Swatches labeled “all wool except decoration” actually

contained :

Wool Other
9% 6%
929 8%
90 109
899, 11%
88% 129
83% 17¢;

80% 20%
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The respondent has violated Rule 22, mentioned above, and §4(a) (1)
and §4(a)(2)(A) of the Act, which state:

§4(a)(1):

“A wool product shall be misbranded if it is falsely or deceptively stamped,
tagged, labeled, or otherwise identified”;

§4(2) (2) (A) :

“the percentage of the total fiber weight of the wool product, exclusive of

ornamentation, not exceeding 5 percentum of said total fiber weight, of (1)
wool ¥ * *: (and) (4) each fiber other than wool if such percentage by
- weight of such fiber is 3 per centum or more'—must be shown.

9. The charges of the complaint as amended, that the respondent
has violated §4(a) (1) and §4(a) (2) of the Act and Rules and Regu-
lations thereunder, have been established by substantial, reliable,
probative evidence.

10. There is another charge in the complaint—that the respond-
ent, for the purpose of inducing the sale of its products, has made
false, misleading and deceptive statements, in correspondence and
otherwise, to the effect that the fiber content of its fabrics was “All
wool except decorations,” whereas said fabrics actually contained a
substantial amount of other fibers over and above the 5 percentum of
total fiber weight allowed under the Act.

11. This charge has likewise been established. The labels were
incorrect, and in some instances letters were written to customers
by respondent, in which the wool content of its products was mis-
stated, and orders were taken which contained false statements as
to wool and fiber content of the fabric for which the orders were
given.

12. In the content of its business at all times mentioned herein,
respondent has been in substantial competition in commerce with
corporations, firms and individuals in the sale of woolen fabrics.

3. The acts and practices of respondent, as hereinabove set forth,
were and are in violation of the Wool Products Labeling Act of
1989 and the Rules and Regulations promulgated thereunder, and
constituted and now constitute unfair and deceptive acts and prac-
tices and unfair methods of competition in commerce within the
intent and meaning of the Federal Trade Commission Act.

14. The use by respondent of the aforesaid false, misleading and
deceptive statements. representations and practices has had, and now
has. the capacity and tendency to mislead members of the purchas-
ing public into the erroneous and mistaken belief that said statements
and representations were and are true, and into the purchase of
substantial quantities of the respondent’s products by reason of said
erroneous and mistaken belief. As a consequence thereof, substan-
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tial trade in commerce has been, and is being, unfairly diverted to
respondent from its competitors, and substantial injury has thereby
been, and is being, done to competition in commerce.

The Hearing Examiner, having considered the entire record herein,
finds that the Federal Trade Commission has jurisdiction in this
matter, and that this proceeding is in the public interest. Therefore,

1t is ordered, That respondent G. Sherman Corporation, a corpo-
ration, and its officers, and respondent’s representatives, agents, and
employees, directly or through any corporate or other device, in
connection with the introduction into commerce or the offering for
sale, sale, transportation, or distribution in commerce, as “commerce”
is defined in the Wool Products Labeling Act of 1939, of fabrics or
other “wool products.” as such products are defined in and subject to
the Wool Products Labeling Act of 1939, do forthwith cease and
desist from misbranding such products by :

1. Falsely or deceptively stamping, tagging, labeling, or otherwise
identifying such products as to the character or amount of the
constituent fibers contained therein;

2. Failing to aflix labels to such pIO(]H(’fS showing each element of
the information required to be disclosed by §4(a)(2) of the Wool
Products Labeling Act of 1939:

3. Failing to stamp, tag or label samples, swatches or specimens
of wool produets, which are used to promote or effect sales of such
wool products in commerce. with the information rvequired under
paragraph 2 hereof, as provided by Rule 22 of the Rules and Regula-
tions promulgated under the Wool Products Labeling Act of 1939.

It is further ordered. That vespondent G. Sherman Corporation,
a corporation, and its officers, and respondent’s representatives,
agents, and emplovees. directly or throngh any corporate or other
device. in connection with the sale or distribution of fabries or other
products in commerce, as “commerce” is defined in the Federal Trade
Commission Act, do forthwith ceace and desist frem, directly or
indirectly. misrepresenting the constituent fibers of which their prod-
nets are composed or the percentages thereof orally, on order forms,
In correspondence. or in any other manmer.

It 7s further ordered. That the complaint herein, insofar as it re-
Iates to individual respondent George Sherman, he, and the same
herehy is, dismissed.

DECISTON OTF TITE COMIISSTON AND ORDER TO FILE REPORT OF COMPLIANCE

Pursnant te Section 5.21 of the Commission’s Rules of Practice, the
mitial decision of the hearing examiner shall, on the 23rd dayv of
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January, 1960, become the decision of the Commission; and, accord-
Ingly:

1t is ordered, That respondent G. Sherman Corporation, a corpo-
ration, shall, within sixty (60) days after service upon it of this
order, file with the Commission a report in writing, setting forth in
detail the manner and form in which it has complied with the order
to cease and desist.

Ix t™ar MATTER OF
ALEXANDER'S DEPARTMENT STORES, INC., ET AL.

CONSENT ORDER. ETC.. IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Docket 7585. Complaint, Sept. 16, 1959—Decision, Jan. 27, 1960

Consent order requiring sellers of fur products in Bronx, N.Y., to cease vio-
lating the Fur Products Labeling Act by failing to comply with invoicing
and labeling requirements: by advertising in newspapers which contained
comparative prices for fur products without giving a designated time of
a bona fide compared price; and by failing to keep adequate records dis-
closing the facts on which such pricing claims were based.

Mr. Garland S. Ferguson supporting the complaint.
Mr. James P. Durante of Lewis. Durante & Bartel. of New York,
N.Y, for respondent.

I~ntrran Deciston By Leox R. Gross, HEaring IExadiNEn

On September 16. 1959, pursuant to the provisions of the Fur
Products Labeling Act and the Federal Trade Commission Act, the
Federal Trade Commission issued its complaint in this proceeding in
which the above-named parties were named as respondents. A true
copy of the complaint was served upon respondents as required by
law. The complaint charges respondents with violating the provi-
sions of the Fur Products Labeling Act by misbranding certain fur
products by failure to label them properly; failing to invoice certain
fur products as required by the aforesaid Act: by falsely and decep-
tively invoicing fur products in violation of the aforesaid Act: using
comparative prices in respondents’ advertising of said fur products
in violation of the said Act and the Rules and Regulations promul-
gated thereunder: and in making pricing and savings claims and
representations which violated the Rules and Regulations under the
Fur Products Labeling Act promulgated by the Federal Trade
Commission. After being served with said complaint, respondents
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appeared by counsel and, thereafter, entered into an agreement dated
November 18, 1959, which purports to dispose of all of this proceed-
ing as to all parties without the necessity of conducting a hearing.
The agreement has been signed by all of the respondents, their
counsel, and by counsel supporting the complaint; and has been ap-
proved by the Director and the Assistant Director of the Bureau of
Litigation of this Commission. The agreement contains the form of
a consent cease and desist order which the parties have agreed is
dispositive of the issues involved in this proceeding. On Novem-
ber 30, 1959, the said agreement was submitted to the above-named
hearing examiner for his consideration, in accordance with Section
3.25 of the Commission’s Rules of Practice for Adjudicative Pro-
ceedings.

Respondents, pursnant to the aforesaid agreement, have admitted
all the jurisdictional facts alleged in the complaint and agreed that
the record may be taken as if findings of jurisdictional facts had
been duly made in accordance with such allegations. Said agree-
ment further provides that respondents waive any further procedural
steps before the hearing examiner and the Commission, the making
of findings of fact or conclusions of law, and all of the rights they
may have to challenge or contest the validity of the order to cease
and desist entered in accordance with such agreement. It has been
agreed that the order to cease and desist issued in accordance with
said agreement chall have the same force and effect as if entered
after a full hearing and that the complaint may be used in constru-
ing the terms of said order. It has also been agreed that the record
herein shall consist solely of the complaint and said agreement, and
that said agreement is for settlement purposes only and does not
constitute an admission by respondents that they have violated the
law as alleged in the complaint.

This proceeding having now come on for final consideration on
the complaint and the aforesaid agreement containing consent order,
and it appearing that the order provided for in said agreement
covers all of the allegations of the complaint and provides for an
appropriate disposition of this proceeding as to all parties, said
agreement is hereby accepted and is ordered to be filed and to become
a part of the official record in this proceeding at the time this deci-
sion becomes the decision of the Commission pursuant to Sections
3.21 and 3.25 of the Commission’s Rules of Practice for Adjudicative
Proceedings. The hearing examiner, accordingly, makes the follow-
ing jurisdictional findings and enters the order hereinafter set forth:

1. Corporate respondent Alexander’s Department Stores, Inc.. 15 a
corporation existing and doing business under and by virtue of the
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laws of the State of New York, with its office and principal place of
business located at Fordham Road and Grand Concourse, Bronx 68,
New York.

Individual respondents George Farkas, Louis Schwadron, R. Duffy
Lewis, and Alexander Farkas are officers of said corporation. They
formulate, direct and control the practices of the corporate respond-
ent. The address of the individual respondents is the same as that
of the corporate respondent.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents hereinabove named.
The complaint states a cause of action against said respondents under
the Fur Products Labeling Act and the Federal Trade Commission
Act, and this proceeding is in the interest of the public.

ORDER

It is ordered, That Alexander’s Department Stores, Inc., a corpo-
ration, and its officers, and George Farkas, Louis Schwadron,
R. Duffy Lewis, and Alexander Farkas, individually and as officers
of said corporation, and respondents’ representatives, agents, and em-
ployees, directly or through any corporate or other device, in con-
nection with the introduction into commerce, or the sale, advertising,
or offering for sale in commerce, or the transportation or distribu-
tion in commerce of fur products, or in connection with the sale,
advertising, offering for sale, transportation, or distribution of fur
products which are made in whole or in part of fur which has been
shipped and received in commerce, as “commerce,” “fur,” and “fuar
product” are defined in the Fur Products Labeling Act, do forthwith
cease and desist from:

1. Misbranding fur products by failing to affix labels to fur prod-
ucts showing in words and ficures plainly legible all of the informa-
tion required to be disclosed by each of the sub-sections of Section
4(2) of the Fur Products Labeling Act.

2. Falselv or deceptively invoicing fur products by failing to
furnish to purchasers of fur products an invoice showing all of the
information required to be disclosed by each of the sub-secticns of
Section 5(b) (1) of the Fur Products Labeling Act.

3. Falsely or deceptively advertising fur products through the use
of any advertisement, representation, public announcement, or notice
which is intended to aid, promote or assist, directly or indirectly, in
the sale, or offering for sale of fur products, and which:

a. Malkes use of comparative prices unless such compared prices or
claims are based on the current market value of the fur product or
upon a bona fide ccmpared price at a designated time.
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b. Misrepresents in any manner the savings available to purchasers
of respondents’ fur products.

4. Making claims or representations in advertisements respecting
prices or values of fur products unless there is maintained by re-
spondents full and adequate records disclosing the facts upon which
such claims and representations are based.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 27th day
of January, 1960. become the decision of the Commission; and
accordingly:

It is ordered, That the respondents herein shall, within sixty (60)
days after service upon them of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which they have complied with the order to cease and desist.

Ix THE MATTER OF
SCENIC PHOTO MURALS, INC.,, ET AL.

CONSENT ORDERS, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket €875. Complaint, Aug. 23, 1957—Decision, Jan. 28, 1960

Congent orders requiring two individuals in Los Angeles and Chicago, re-
spectively, to cease representing falsely—in advertisements in periodicals
and by brochures supplied to distributors or dealers and by them in-
certed in wallpaper sample or other display books—that their so-called
“Photo Murals” or “Scenic Photo Muralg” were photographic murals made
trom enlarged photographs on photographic paper, and that they manu-
factured such products, which were in fact printed or mechanical repro-
ductiong of photographs purchased by them Tfrom others.

AU Edward F. Downs and Mr. Garland S. Ferguson, for the

Commission.
A Leo F. Aronson, of Aronson & Aronson, of Chicago, I1l., for

respondents.

T~iran Decisiox ag 1o 10 W, Sprun vy J. Earn Cox,
Hearixe Exaanxer

The complaint charges that respondents have engaged 1n the sale
and distribution of printed or mechanical reproductions of photo-
eraphs which they have falsely represented to have been manufac-
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tured by them and to be enlarged photographs and photographic
murals made from enlarged photographs on photographic paper,
thereby violating the provisions of the Federal Trade Commission
Act.

After the issuance of the complaint, Respondent I. W. Shell, his
counsel, and counsel supporting the complaint entered into an agree-
ment containing consent order to cease and desist, which was ap-
proved by the Director and an Assistant Director of the Commis-
sion’s Bureau of Litigation, and thereafter transmitted to the hearing
examiner for consideration.

The agreement states that Respondent I. W. Shell is an individual
who has been active in a personal and financial way in Scenic Photo
Murals, Inc., the corporate respondent herein, and that his office and
place of business are located at 1141 West Madison Street, Chicago,
Ilinois. The address set forth in the complaint for respondent Shell
Was erroneous.

The agreement provides, among other things, that the respondent,
named therein. admits all the jurisdictional facts alleged in the com-
plaint, and agrees that the record may be taken as if findings of
jurisdictional facts had been duly made in accordance with such
allegations; that the record on which the initial decision and the
decision of the Commission shall be based shall consist solely of the
complaint and this agreement; that the agreement shall not become
a part of the official record unless and until it becomes a part, of the
decision of the Commission; that the complaint may be used in
construing the terms of the order agreed upon, which may be altered,
modified or set aside in the manner provided for other orders; that
the acreement is for settlement. purposes only and does not constitute
an admission by respondent that he has violated the law as alleged
in the complaint: and that the order set forth in the agreement and
hereinafter included in this decision shall have the same force and
effect as if entered after a full hearing.

Respondent waives any further procedural steps before the hear-
ine examiner and the Commission. the making of findings of fact,
conclusions of law, and all of the rights he may have to challenge or
contest the validity of the order to cease and desist entered in accord-
ance with the agreement.

The agreement disposes of all of this proceeding as to the respond-
ent. I. W. Shell, and recites that upon the basis of information which
is regarded as reliable, counsel supporting the complaint state that
this respondent is not now, and never hf.ls.be-en, an officer of the
corporate respondent, and that the l‘emmnmg'l'esponden‘rs to the
complaint will be dealt with by further proceedings.
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The order agreed upon fully dispeses of all the issues raised in
the complaint, and adequately prohibits the acts and practices
charged therein as being in violation of the Federal Trade Com-
mission Act. Accordingly, the Hearing Examiner finds this pro-
ceeding to be in the public interest, and accepts the agreement con-
taining consent order to cease and desist as part of the record upon
which this decision is based. Therefore,

It is ordered, That respondent I. W. Shell, an individual, and the
said respondent’s agents, representatives and employees, directly or
through any corporate or other device, in connection with the offer-
ing for sale, sale, and distribution of mechanical reproductions of
photographs in commierce, as “commerce’ is defined in the Federal
Trade Commission Act, do forthwith cease and desist from:

1. Representing, or placing in the hands of others the means of
.representing, directly or by implication, that respondent’s products
are other than mechanical reproductions of photographs;

2. Using advertisements or brochures, or placing in the hands of
others advertisements or brochures, describing products, which refer
to the products as “Photo Murals,” “Scenic Photo Murals” or any
other description of similar import;:

3. Representing that respondent manufactures the products sold
by him;

4. Using the words “Photo Murals” or anv word or words of
‘similar import as a trade or corporate name or as a part of a trade
or corporate name.

It @s further ordered, That the complaint be, and the same hereby
is, dismissed as to respondent I. W. Shell as an officer of Scenic
Photo Murals, Inc.

Mr. Edward F. Downs supporting the complaint.
Respondent, pro sc.

Ix1T1aL DECIsION BY Jonx B. PorNpeExTER, HEARING EXAMINER

The complaint in this proceeding, filed on August 23, 1957, alleged
that Scenic Photo Murals. Inc.. a corporation, Joseph Trovan,
Bernice Trovan. and 1. W. Shell, individually and as officers of said
corporation, violated the provisions of the Federal Trade Commis-
sion Act by representing that the mechanically reproduced photo-
graphs sold by said corporation as wall decorations are photographic
muralg, and that it manufactures these products.

Tinder date of December 25. 1958, the hearing examiner issued his
initial decision containing an order to cease and desist. in this pro-
ceeding with respect to the individual respondents Joseph Troyan
and Bernice Trovan upon the basis of their failure to file answer
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to the complaint within the time provided and to appear at the
time and place fixed for the hearing.

Thereafter, upon motion filed by the individual respondents Joseph
and Bernice Troyan, the Commission ordered said initial decision
vacated and set aside and the case reopened as to said respondents
Joseph and Bernice Troyan. The case was remanded to the hearing
examiner for further proceedings.

The individual respondent Joseph Troyan and counsel supporting
the complaint have now entered into an agreement for a consent
order. The agreement has been approved by the Director and the
Assistant Director of the Bureau of Litigation. The agreement
states that the respondent Scenic Photo Murals, Inc., a corporation,
was adjudged a bankrupt on November 6, 1957, in an involuntary
proceeding in the District Court for the Southern District of Cali-
fornia, and, therefore, the complaint should be dismissed as to that
respondent. It is further provided that the complaint shall be dis-
missed as to Bernice Troyan, individually and as an officer of Scenic
Photo Murals, Inc., for the reason that there is no evidence that she
had any individual responsibility for the formulation, direction, or
control of the policies, acts, or practices of Scenic Photo Murals, Inc.
The agreement. disposes of all the proceedings as to the respondent
Josepﬁ Troyvan. The complaint as to the respondent I. W. Shell will
be otherwise disposed of.

Said agreement further provides as follows: Respondents admit
all jm'isdic‘rional facts; the complaint mav be used in construing
the terms of the order; the order shall have the same force and
effect as if entered after a full hearing and the said agreement shall
not become a part of the official record of the proceeding unless and
until it becomes a part of the decision of the Commission; the record
herein ¢hall consist solely of the complaint and the agreement; re-
spondents waive the requirement. that the decision must contain a
statement of findings of fact and conclusions of law; respondents
waive further procedural steps before the hearing examiner and the
Commission, and the order mayv be altered. modified, or set aside in
the manner provided by statute for other orders; respondents walve
anv right to challenge or contest the validity of the order entered
in accordance with the agreement and the signing of said agreement
is for settlement purposes only and does not constitute an acmission
by respondents that they have violated the law as alleged in the
complaint. ‘

TUpon consideration of said agreement the undersigned hearing
examiner hereby accepts said agreement. makes the following juris-
dictional findings. and issues the following order:
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1. Respondent Joseph Troyan is an individual who has been active
in a personal and financial way in Scenic Photo Murals, Inc., the
corporate respondent herein. The former address of respondent
Joseph Troyan was 1900 South La Cienega Boulevard, Los Angeles,
California. His present address is 8117 Bagley Street, Los Angeles,
California.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent Joseph Troyan and
the proceeding is in the public interest.

ORDER

1t is ordered, That respondent Joseph Troyan, an individual, and
his agents, representatives and employees, directly or through any
corporate or other device, in connection with the offering for sale,
sale and distribution, of mechanical reproductions of photographs
in commerce, as “commerce” is defined in the Federal Trade Com-
mission Act, do forthwith cease and desist from:

1. Representing, or placing in the hands of others the means of
representing, directly or by implication, that respondent’s products
are other than mechanical reproductions of photographs;

2. Using advertisements or brochures, or placing in the hands of
others advertisements or brochures, describing his products, which
refer to the products as “Photo Murals,” “Scenic Photo Murals,”
or any other description of similar import;

3. Representing that respondent manufactures the products sold
by him;

4. Using the words “Photo Murals” or any word or words of
similar import as a trade or corporate name or as a part of a trade
or corporate name.

It is further ordered, That the complaint be, and the same hereby
is, dismissed as to corporate respondent Scenic Photo Murals, Inc.,
Bernice Troyan, individually and as an officer of Scenic Photo
Murals, Inc., and Joseph Troyan as an officer of Scenic Photo Murals,
Inc., without prejudice to the right of the Commission to take
such further action against said respondents as future facts may

warrant.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORTS OF COMPLIANCE

The hearing examiner on December 23, 1958, having filed an initial
decision wherein he accepted an agreement containing a consent
order to cease and desist executed by respondent I. W. Shell and

H99869—062 52
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counsel in support of the complaint, the effective date of which was
by order of the Commission issued February 11, 1959, extended until
further order of the Commission; and

The substitute hearing examiner on December 10, 1959, having
filed another initial decision wherein he accepted an agreement con-
taining a consent order to cease and desist executed by respondent
Joseph Troyan and counsel in support of the complaint; and

The Commission having considered the matter and having deter-
mined that the two initial decisions constitute an adequate and
appropriate disposition of this proceeding: Accordingly,

[t is ordered, That the aforesaid initial decisions together shall,
on the 28th day of January, 1960, become the decision of the Com-
mission.

1t is further ordered, That the respondents, I. W. Shell and Joseph
Troyan, respectively, shall, within sixty (60) days after service upon
them of this order, file with the Commission a report, in writing,
setting forth in detail the manner and form in which he has complied
with the order to cease and desist contained in the initial decision

applicable to him.

Ix 1112 MaTTER OF
REIN, RAME & GURVITCH, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD T0O THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Docket 7512. Complaint, June 10, 1959—Decision, Jan. 30, 1960

Consent order requiring New York City furriers to cease violating the Fur
Products Labeling Act by failing to set forth the term “Dyed Mouton-
processed Lamb” on invoices where required; by failing to comply in
other respects with labeling and invoicing requirements; and by furnish-
ing a falge guaranty that certain of their fur products were mishranded,
falsely invoiced, and falsely advertised.

Mr. Garland S. Ferguson for the Commission.
Hays. St. John, Abramson & Heilbron, of New York, N.Y., for
respondents.

Ixtrisn Deasiox sy J. Earn Cox. Heamixe Exanmizen

The complaint, as amended by agreement of all of the parties,
‘charges respondents with misbranding and falsely and deceptively
invo%cing certain of their fur products, in violation of §4(2),
a0 ('lp) and £5(1)(2) of the Fur Products Labeling Act and the
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Rules and Regulations promulgated thereunder, and of the Federal
Trade Commission Act.

After the issuance and amendment of the complaint, respondents,
their counsel, and counsel supporting the complaint entered into an
agreement containing consent order to cease and desist, which was
approved by the Director and an Assistant Director of the Com-
mission’s Bureau of Litigation, and thereafter transmitted to the
hearing examiner for consideration.

The agreement states that corporate respondent Rein, Rame &
Gurvitch, Inc., is a corporation existing and doing business under
and by virtue of the laws of the State of New York, with its office
and principal place of business located at 247 West 30th Street, New
York, New York: that individual respondents Abe W. Rein, Jack
Rame and Nathan Gurvitch are officers of said corporation, and
formmlate, direct and control the practices thereof; and that their
address is the same as that of the corporate respondent.

The agreement provides, among other things, that respondents
admit all the jurisdictional facts alleged in the amended complaint,
and agree that the record may be taken as if findings of jurisdic-
tional facts had been duly made in accordance with such allegations;
that the record on which the initial decision and the decision of the
Commission shall be based shall consist solely of the amended com-
plaint and this agreement; that the agreement shall not become a
part of the official record unless and until it becomes a part of the
decision of the Commission; that the amended complaint may be
uged in construing the terms of the order agreed upon, which may
be altered, modified or set aside in the manner provided for other
orders: that the agreement. is for settlement purposes only and does
not constitute an admission by respondents that they have violated
the law as alleged in the amended complaint; and that the order
set forth in the agreement and hereinafter included in this decision
<hall have the same force and effect, as if entered after a full hearing.

Respondents waive any further procedural steps before the hear-
ine examiner and the Commission, the making of findings of fact or
conclusions of law, and all of the rights they may have to challenge
or contest. the validity of the order to cease and desist entered in
accordance with the agreement.

The order agreed upen fully disposes of all the issues raised in
the. complaint as amended, and adequately prohibits the acts and
praciices charged therein as being in violation of the Fur Products
Tabeling Act and the Rules and Regulations promulgated there-
under. and of the Federal Trade Commission Act. Accordingly,
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the Hearing Examiner finds this proceeding to be in the public
Interest, and accepts the agreement containing consent order to cease
and desist as part of the record upon which this decision is based.
Therefore,

1t is ordered. That respondents Rein, Rame & Gurvitch, Inc., a
corporation, and its officers, and Abe W. Rein, Jack Rame and
Nathan Gurvitch, individually and as officers of said corporation,
and respondents’ representatives, agents and employees, directly or
through any corporate or other device, in connection with the intro-
duction or manutacture for introduction into commerce, or the sale,
advertising, offering for sale, transportation or distribution in com-
merce of fur products; or in conmection with the sale, manufacture
for sale, advertising, offering for sale, transportation or distribution
of fur products which are made in whole or in part of fur which
has been shipped and received in commerce, as “commerce,” *“fur”
and “fur product”™ are defined in the Fur Products Labeling Act,
do forthwith cease and desist from:

A. Misbranding fur products by :

1. Failing to affix labels to fur produets showing in words and
figures plainly legible all of the information required to be disclosed
by each of the subsections of §4(2) of the Fur Products Labeling
Act;

9. Setting forth on labels attached to fur products:

(a) Information required under §4(2) of the Fur Products Label-
ing Act mingled with non-required information;

(b) Information required under §4(2) of the Fur Products Label-
ing Act in handwriting:

B. Falsely or deceptively invoicing fur products by :

1. Failing to furnish to purchasers of fur products an invoice
showing all of the infoermation required to be disclosed by each of
the subsections of &3(h) (1) of the Fur Products Labeling Act;

9, Setting forth information required under §5(b) (1) of the Fur
Products Labeling Aet in abbreviated form;

9. Failing to set forth the term “Dyed Mouton-processed Lamb™
in the manner required;

4. Setting forth through printed statements. or m any other man-
ner, anv form of misrepresentation or deception, directly or by im-
p]ic‘nti(;n., with respect to such fur products as prohibited by
¢5(b) (2) of the Fur Products Labeling Act;

5. Setting forth that respondents have on file with the Federal
Trade Commission a certificate of continuing guaranty, when such is

not. the fact.
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Pursuant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 80th day of
January, 1960, become the decision of the Commission; and accord-
ingly:

1t is ordered, That respondents Rein, Rame & Gurvitch, Inc., a
corporation, and Abe W. Rein, Jack Rame, and Nathan Gurviteh,
individually and as officers of said corporation, shall, within sixty
(60) days after service upon them of this order, file with the Com-
mission a report in writing, setting forth in detail the manner and
form in which they have complied with the order to cease and desist.

Ix T MATTER OF
DISCOUNT FAIR, INC, ET AL.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket 7534 Complaint, July 13, 1959—Decision, Jan. 80, 1960

Order requiring sellers in Washington, D.C, to cease representing falsely—
in newspaper advertisements and otherwise—that excessive fictitious prices
were the customary retail prices at which they sold portable television
sets and refrigerators, and that purchasers would realize a saving of the
difference between the said higher and lower prices.

Mr. Edward F. Downs for the Commission.
No appearance by or for respondents.

Init1aL Drcistox ny Harry R. Hivkes, HEarixe EXaMINER

The Federal Trade Commission on July 27, 1959 issued its com-
plaint herein, charging respondents with having violated the pro-
visions of the Federal Trade Commission Act. Respondents, except
for George Feldman, were duly served with process. As to George
Feldman, the complaint was returned by the Post Office Depart-
ment with a notation that the addressee was deceased.

No answer to the complaint was filed, and on October 29, 1959
a hearing was held in Washington, D.C., at which no appearance
was made by or for the respondents. At said hearing counsel sup-
porting the complaint moved to dismiss the complaint as to George
Feldman by reason of failure of service. The term “respondents™
as hereinafter nsed. therefore, does not include George Feldman.
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Under Section 3.7(b) of the Rules of Practice, Procedure and Or-
ganization of the Federal Trade Commission, a hearing was con-
ducted to determine the form of the order. The hearing examiner
finds that respondents herein are now in default; that the Com-
niission has jurisdiction of the subject matter of this proceeding and
of the respondents herein; and that the complaint states a legal
cause of action under the Federal Trade Commission Act.

FINDINGS OF FACT

1. Respondent Discount Fair, Inc., is a corporation, organized,
existing and doing business under and by virtue of the laws of the
District of Columbia, with its principal office and place of business
at 721 11th Street, N.W., Washington, D.C.

Respondents Joseph George Goldberg and Dorothy Goldberg are
officers of the corporate respondent. They formulate, direct and
control the acts and practices hereinafter set forth. Their address
is the same as that of the corporate respondent.

2. Respondents are now, and for some time last past have been,
engaged in the advertising, offering for sale and sale of household
appliances to the consuming public.

3. In the course and conduct of their business respondents now
sell and deliver, and have sold and delivered, their said merchan-
dise to the purchaser thereof in the District of Columbia and also
cause, and have caused, their said merchandise, when sold, to be
shipped from their place of business in the District of Cohumbia
to purchasers thereof located in states adjacent to the District of
Columbia. Respondents maintain, and at all times mentioned herein
have maintained, a substantial course of trade in said merchandise
in commerce, as “commerce” is defined in the Federal Trade Com-
mission Act.

4. In the course and conduct of their business as aforesaid, and
for the purpose of inducing the purchase of their merchandise re-
spondents have made certain statements in advertisements published
in newspapers shich are circulated in the District of Columbia and
across state lines. Among and typical, but not all inclusive of such
statements and representations so made are the following:

Reg. 169.05 17“ Portable * * * TV &99

419.05 * * * ATUTO. 12 cu. ft. Refrigerator $18S

5. Respondents through the usge of the aforesaid statements, and
others of similar import. not specifically set out herein, represented,
directly or by implication, that the higher stated prices are the usual
and customary retail prices charged by respondents in the recent,
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regular course of business, and that they have reduced their retail
prices from the stated higher prices to the stated lower prices and
that therefore purchasers of the merchandise so advertised realize
a saving of the diflerence between the said higher and lower prices.

6. The statements and representations, as hereinabove set forth,
are false, misleading and deceptive. The higher prices appearing
in respondents’ advertisements are fictitious and in excess of the
usual and customary retail prices charged by respondents in the
recent, regular course of their business and respondents have not
reduced their retail prices from the stated higher prices to the
stated lower prices. Therefore, the purchasers of respondents’ mer-
chandise do not realize a saving of the difference between the said
higher and lower prices.

7. In the course and conduct of their business, at all times men-
tioned herein. respondents have been in substantial competition, in
commerce, with corporations, firms and individuals in the sale of
merchandise of the same general kind and nature as that sold by
respondents.

8. The use by respondents of the false, misleading and deceptive
statements and representations, as aforesaid, has had, and now has,
the capacity and tendency to mislead members of the purchasing
public into the mistaken belief that said statements and represen-
tations were, and are, true and into the purchase of substantial
amounts of respondents’ merchandise by reason of said mistaken
belief. As a consequence thereof, substantial trade in commerce has
been unfairly diverted to respondents from their competitors and
substantial injury has thereby been, and is being, done to compe-
tition in commerce.

9. The aforesaid acts and practices of regpondents were, and are.
all to the prejudice and injury of the public and of respondents’
competitors, and constituted, and now constitute, unfair and decep-
tive acts and practices and unfair methods of competition, in com-
merce, within the intent and meaning of the Federal Trade Com-
mission Act. »

On the basis of the record herein, the hearing examiner concludes
that this proceeding is in the interest of the public and that the
following order is appropriate for the just disposition of all the
iscues in this proceeding as to all parties hereto.

ORDER

It is ordered, That respondents, Discount Fair, Inc., a corpora-
tion, and its officers, and Joseph George Goldberg, and Dorothy Gold-
berg, individually and as officers of said corporation, and respond-
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ents’ agents, representatives and employees, directly or through any
corporate or other device, in connection with the offering for sale
or sale of merchandise in commerce, as “commerce” is defined in the
Federal Trade Commission Act, do forthwith cease and desist from:

1. Representing, directly or by implication :

(a) That a certain price is respondents’ usnal and customary price
of merchandise when it is in excess of the price at which such mer-
chandise is usually and customarily sold by respondents in the recent,
regular course of their business.

(b) That any saving is afforded by the purchase of merchandise
unless the price constitutes a reduction from the price at which said
merchandise is usually and customarily sold by respondents in the
recent, regular course of their business.

2. Misrepresenting in any manner the amount of savings available
to purchasers of respondents’ merchandise, or the amounts by which
the prices of said merchandise are reduced from the prices at which
said merchandise is usually and customarily sold by respondents in
the recent, regular course of their business.

It is further ordered. That the complaint herein be dismissed as
to respondent George Feldman, individually and as an officer of
Discount Fair, Inc., without prejudice to the right of the Commis-
sion to take such action as may be warranted by future facts.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

The Commission having considered the hearing examiner’s initial
decision herein, filed November 13, 1959, service of which was com-
pleted on December 30, 1959; and

It appearing that said initial decision is adequate and appropriate
in all respects to dispose of this proceeding, except that it should
provide for unconditional dismissal of the complaint as to respondent
George Feldman, now deceased. Accordingly,

It 7s ordered, That said initial decision be modified by striking
from the last paragraph of the order contained therein the words
“without prejudice to the right of Commission to take such action
as may be warranted by the future facts.”

1t is further ordered. That the initial decision as so modified shall,
on the 30th day of January, 1960, become the decision of the
Commission.

It 7s further ordered. That the respondents, Discount Fair, Inc.,
a corporation, and Joseph George Goldberg and Dorothy Goldberg,
individually and as officers of said corporation, shall, within sixty
(60) davs after service upon them of this order, file with the Com-
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mission a report, in writing, setting forth in detail the manner and
form in which they have complied with the order to cease and desist
contained in the aforesaid initial decision as modified.

Ix taE MATTER OF

ALBERT PITLER TRADING AS CAVALIER RESERVE
FUND, ETC.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMDMISSION ACT

Dockct T538.  Complaint, July 14, 1959—Decision, Jan, 30, 1960

Order requiring an individual in Norfolk, Va., to cease use of a printed col-
lection form le sold to merchants and others which sought to obtain in-
formation by subterfuge, including use of misleading trade names and
talse representations that a sum of money was being held for alleged
debtors pending receipt of their current addresses.

Mr. Michael J. Vitale for the Commission.
Respondent, pro se.

IniT1an DEecisioxN BY Ipear A. Burrie, HEaARING EXAMINER
THE PROCEEDINGS

The respondent herein is charged in the Commission’s complaint
issued on July 14, 1959 with violating the Federal Trade Commis-
sion Act by engaging in unfair and deceptive acts and practices in
interstate commerce, through the sale and dissemination of a decep-
tive printed form designed to entice defaulting debtors to furnish
certain information about themselves.

The form states in substance that there is “a small sum of money”
for the recipient and that upon receipt of all the information re-
quested in the form, the respondent will send such money registered
in recipient’'s name to the address given. The form also sets forth
guestions which, if answered, provide information which 1s con-
sidered to be of value in the collection of accounts owed or alleged
to be owed by the addressee.

The allegations of the complaint also aver that the object of re-
spondent’s printed form is to obtain information by subterfuge, all
to the prejudice and injury of the public.

The respondent did not interpose a formal written answer. How-
ever, he did appear personally without counsel at the hearing on
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October 13, 1959, before the undersigned hearing examiner hereto-
fore designated to hear this proceeding. At said hearing, the re-
spondent stated that he was “not in disagreement with the complaint”
but that he questioned the illegality of the acts charged therein.

Pursuant to leave granted by the undersigned, proposed findings
of fact, conclusions of Jaw and an order were filed by counsel sup-
porting the complaint. However, the respondent who appeared
personally without connsel did not file proposed findings of fact or
conclusions of law although granted leave to do so. No request
for oral argument. was made by any of the parties. Proposed findings
which are not herein adopted, either in the form proposed or in
substance, are rejected as not supported by the evidence or as
immaterial.

Upon consideration of the entire record herein, and from his
observation of the witnesses, the undersigned concludes that this pro-
ceeding is in the public interest and makes the following:

FINDINGS OF FACT

I. The Business of Respondent and the Interstate Commerce

1. Respondent Albert Pitler, is an individual, trading and doing
business under the names Cavalier Reserve Fund and Liberty Re-
serve Jund, with his office and principal place of business located
at Bankers Trust Building, Norfolk, Virginia. Respondent formu-
lates, controls and directs the policies, acts and practices of said
Funds.

2. Respondent is now, and for more than one year last past has
been, engaged in the business of selling a printed mailing form.
Respondent causes the printed form, when sold, to be transported
from his place of business in the State of Virginia to purchasers
thereof at. their respective points of location in various other States
of the United States. Respondent maintains a substantial course of
trade in said form in commerce as “commerce” is defined in the
Federal Trade Commission Act.

II. The Unfair and Deceptive Practices
A. The Printed Form Sold

1. The printed form sold by the respondent was designed and in-
tended to be used and has been used by collection agencies, mer-
chants and others to whom sold for the purpose of obtaining in-
formation concerning alleged delinquent debtors with the aid and
assistance of respondent.
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2. The form consists of a printed sheet captioned “Cavalier Re-
serve Fund.” The form is designed to be forwarded to addressees
in envelopes provided by the respondent in which are enclosed
envelopes addressed to “Cavalier Reserve Fund, Suite 800, Bankers
Trust Building, Norfolk 10, Virginia.”

The form states that: “We have a small sum of money
for . Upon receipt of the information re-

{(the above named person)

quested below, we will immediately send the moneyv registered in
their name to the address given.” The form then sets out questions
which, if answered, provide information which is considered to be
of value in the collection of accounts owed or alleged to be owed
by the addressee. The purchasers of respondent’s printed form fill
in the appropriate data in the spaces provided, including the name
of the alleged debtors and their addresses and enclose said forms in
open window envelopes and deliver them in bulk to respondent at
his oflice in Norfolk, Virginia. The respondent then mails the indi-
vidual envelopes from his office. If the addressees complete the
forms and mail them to respondent at Norfolk, Virginia, a check for
ten cents is sent from the “Liberty Reserve Fund” signed by “Al
Pyle.”™ Respondent then processes the forms and forwards them to
the purchasers.

B. 7he ]i'/’/‘u‘/".w‘ii7‘!/7/0))‘\' RIBTIA

Through the use on the form of the term “Cavalier Reserve Fund”
and “Liberty Reserve Fund,” and the printed format and phrase-
ology of the form, respondent represented. and placed in the hands
of purchasers of this form the means and instrumentalities whereby
they represent and imply to those whom said form is mailed, that
respondent has been named as a depository of a reasonably substan-
tial sum of money to be delivered to the recipients of said form upon
proper identification by furnishing all of the information requested.

6. The Falsity of the Representations

1. The representations and implications set forth and contained
in the form sold by respondent were, and are, false, misleading and
deceptive. The respondent is not engaged in any fiduciary or other
capacity to receive money for the persons to whom the forms are
sent, and the only money sent them is ten cents. Said form is used
to obtain information concerning alleged delinquent debtors by sub-
terfuge. This practice constitutes a scheme to mislead and conceal
the purpose for which the information is sought.
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2. The use of the form sold by the respondent has had, and now
has, the tendency and capacity to mislead persons to whom said
forms are sent into the erroneous and mistaken belief that the said
representations and implications are true and to induce the recipi-
ents thereof to supply information which they otherwise would not
have supplied.

CONTENTIONS AND CONCLUDING FINDINGS

1. It is the position of the respondent that the persons to whom
such form is sent are not deserving of public protection by reason
of their debt delinquency and that the practices used are justified
means to the legitimate end to procure payment of debts by such
persons. The argument which respondent makes here is one which,
in the main, has been fully considered, both by the Commission
and the courts, and has been found to be without merit. The legiti-
mate objective of seeking to induce debtors to pay their debts does
not justify the use of illegitimate and unlawful means. There is no
lack of public interest in the protection of such persons merely by
reason of their delinquency. Sdverman v. FT'C, 145 F. 2d 751;
Rothehild v. FTC, 200 F. 2d 39; National Service Bureaw v. F1C,
200 F. 2d 862: Deejay Stores, [nc. v. FTC, 200 F. 2d 865; and
National Research Company, etc., Docket No. 6236, June 1, 1956.

2. Nor can there be any merit to a contention by the respondent
that it is not a matter of the Commission’s concern because no
pecuniary damage is suflered. F7'C v. Algoma Lumber Co. 291
U.S. 67, 78 [18 F.T.C. 669; 2 S & D. 247]. TFurthermore, the law
i1s well settled that it is in the public interest to prevent the per-
version of interstate commerce with such deception. FTC v. Keppel
& Brother 291 U.S. 304, 308 [18 F.T.C. 684; 2 S & D. 259].

CONCLUSION OF LAW

It is concluded that the acts and practices of the respondent. as
hereinabove found, are all to the prejudice and injury of the public
and constitute unfair and deceptive acts and practices, in commerce,
within the intent and meaning of the Federal Trade Commission Act.

ORDER

It is ordered. That respondent, Alhert Pitler, an individual. trad-
ing and doing business as Cavalier Reserve Fund and Liberty Re-
serve Fund, or trading and doing business under any other name or
names, and respondent’s representatives, agents and employees, di-
rectly or through any corporate or other device, in connection with
the business of obtaining information concerning delinquent debtors,
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or the offering for sale, sale or distribution of forms or other mate-
rials, for use in obtaining information concerning delinquent debtors,
or in the collection of, or attempting to collect accounts, in com-
merce, as “‘commerce” is defined in the Federal Trade Commission
Act, do forthwith cease and desist from:

1. Using the names “Cavalier Reserve Fund” and “Liberty Re-
serve Fund,” or any other name of similar import to designate,
describe or refer to respondent’s business; or otherwise representing,
directly or by implication, that money has been deposited with them
for persons from whom information is requested, unless or until the
money has in fact been so deposited, and then only when the amount
so deposited 1s clearly and expressly stated.

2. Using, or placing in the hands of others for use, any forms,
questionnaires or other materials, printed or written, which do not
clearly veveal that the pnrpose for which the information is requested
is that of obtaining information concerning delinquent debtors.

DECISION OI' THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursnant to Section 3.21 of the Commission’s Rules of Practice,
the itial decision of the hearing examiner shall, on the 80th dav
of January, 1960, become the decision of the Commission; and,
accordingly :

It is ordered, That the respondent herein shall, with sixty (60)
days after service upon him of this order, file with the Commission
a report in writing setting forth in detail the manner and form
m which he has complied with the order to cease and desist.

Ix THE MATTER OF
ACTION FOR CREDITORS, INC.,, ET AL.

CONSENT ORDER, ETC.. IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket 7530, Complaint, July 14, 1959—Decision, Jan. 30, 1960

Consent order requiring a Washington, D.C., concern to cease using or selling
misleading “skip tracing” forms for collection of delinquent accounts
which implied—through misleading titles and an eagle perched atop a
chield, ambhiguons statements, and a Washington, D.C., mailing address—
that they were sent by a Government agency.

A r. Edward F. Downs for the Commission.
AUr. Kenneth H. Fust of Fast & Fast. of Newark, N.J., for re-

spondents.
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On July 14, 1959, the Federal Trade Commission issued its com-
plaint against the above-named respondents charging them with
\'mhtlnrr the provisions of the Federal Trade Comm]s<10n Act in
connection with the sale of printed forms, cards and envelopes.
which are designed for use in the location of delinquent debtors.
or as an aid n the collection of money owed by delinquent debtors,
to credit bureaus, collection agencies, finance companies and busi-
ness firms and individuals. On November 5, 1959, the respondents
and counsel supporting the complaint entered into an agreement
containing a consent order to cease and desist in accordance with
section 3.25(a) of the Rules of Practice and Procedure of the
Commission.

Under the foregoing agreement, the respondents admit the juris-
dictional facts a lerre(l m the (omplmm and agree, among other
things, that the cease and desist order there set forth may be en-
tered after a full hearing. The agreement includes a waiver by
the resprmdentc of all 11011t§ to challenge or contest the validity of
the order issuing in accordance thevewith; and recites that the said
agreement. shall not become a part of the record (1.e. official record)
unless and until it becomes a part of the decision of the Commis-
sion, and that it is for settlement purposes only and does not con-
stitute an admission by the respondents that lhc\\, have vielated the
law as alleged in the complaint. The agreement further provides
that the complaint insofar as it concerns respondent Fae Ioffman
in her individual capacity, should be dismissed for the reasons set
forth in an affidavit aftached thereto to the eflect that said re-
spondent has not participated in the formmlation, distribution or
control of the policies. acts or practices of said corporation. The
hearing examiner finds that the content of the said agreement meeis
all t}'w'1‘equi1‘emel‘1(s of section 8.25(b) of the Rules of Practice,

This proceeding having now come on for final consideration by
the hearing examiner on the complaint and the aforesaid agree-
ment for consent order. and it appearing that said agreement pro-
vides for an appropriate disposition of this proceeding. the afore-
said agreement is hereby accepted and is ordered filed upon becom-
ing part -of the Commission’s decision in accordance with cection
3.21 of the Rules of Practice; and in consonance with the terms of
said agreement, the hearing examiner makes the following juri=-
dictional findings and order:

1. Respondent Action For Creditors, Inc., is a corporation or-
ganized, existing and doing business under and by virtue of the
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laws of the District of Columbia, with its principal place of busi-
ness at 2000 P Street, N.W., Washington, D.C.

Respondents Edwin G. Axel and Milton S. Hoffman are officers
of the corporate respondent. They formulate, direct and control
the acts and practices of the corporate respondent. Respondent
Edwin G. Axel’s address is 864 Main Street, Fast Orange, New
Jersey and the address of Milton S. Hoflman is 2492 Fecleston
Street, Silver Spring, Maryland.

-Respondent Fae Hoffman is an officer of the corporate respond-
ent and her address is 2492 Eccleston Street, Silver Spring, Mary-
land.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents hereinabove
named. The complaint states a cause of action against said re-
spondents under the Federal Trade Commission Act, and this pro-
ceeding is in the interest of the public.

ORDER

It @s ordered, That respondents Action For Creditors, Inc., a
corporation, and its officers, and Edwin G. Axel and Milton S.
Hoffman, individually and as oflicers of said corporation and Fae
Hoffman as an officer of said corporation, and respondents’ agents,
representatives and employees, directly or through any corporate
or other device. in connection with the oflering for sale, sale or
use of printed forms or other material in commerce, as “commerce”
1s defined in the Federal Trade Commission Act, do forthwith
cease and desist from:

1. Using the names “Burean of Delinquent Accounts.” “Office of
Credit Investigation and Protection,” the picturization of an eagle
or any other name, phrase, picturization, or emblem of similar im-
port on printed forms or otherwise.

2. Representing, directly or by implication, or placing in the
hands of others any means of representing.

(a) That any investigation or other action has heen, or will be.
taken by any agency of the United States Government, or anv
other government or any branch or agency thereof;

(b) That any such forms are in any way the product of or used
by any agency of the United States Government, or any other
gbvernmenf or any branch or agency thereof:;

(¢) That respondents, or any of them, or their business or forms
are in any way connected with the United States Government. or
any other government or any branch or agency thereof.
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3. Using or placing in the hands of others for use, any printed
forms or other material which do not clearly reveal that respond-
ents are engaged in the collection of delinquent debts or the sale of
forms for use in the collection of delinquent debts.

4. Misrepresenting in any manner the type of business in which
respondents are engaged or the purpose of any forms or other ma-
terial used or sold by respondents.

1t is further ordered, That the complaint be, and the same hereby
is, dismissed as to respondent Fae Hoflman, individually, without
prejudice to the right of the Commission to take such further action
against said respondent as future facts may warrant.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 30th day
of January, 1960, become the decision of the Commission; and,
accordingly :

It is ordered, That respondents Action For Creditors, Inc., a
corporation, and Edwin G. Axel and Milton S. Hoffman, individu-
ally and as oflicers of said corporation and Fae Hoffman as an offi-
cer of eaid corporation, shall, within sixty (60) days after service
upon them of this order, file with the Commission a report in writ-
ing setting forth in detail the manner and form in which they have
complied with the order to cease and desist.

I~ TaE MATTER OF
METRO CAP COM,PANY, INC., ET AlL.

CONSENT ORDER. ETC.. IN REGARD TO THE ALLEGED VIOLATION O THE
FEDERAYL TRADE COMMISSION AND TITE WOOL PRODUCTS LABELING ACTS

Docket 7561. Complaint, Aug. 6, 1959—Decision, Jan. 30, 1960

Consent order requiring manufacturers in New York City to cease violating
the Wool Products Labeling Act by labeling as 1009% wool, men's ¢aps
which contained a substantial amount of other fibers; by falsely labeling
caps with respect to the name of the mill producing the cloth used there-
in: and by failing in other respects to comply with requirements of the

Act.
Mr. Frederick MeManus for the Commission.
My. David Perlow, of New York, N.Y.. for Metro Cap Co., Inc,
Max Bachurski, Isidore Avnet and Sam Cohen.
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Mr. James J. Pillinger, of New York, N.Y., for Sportswear In-
dustries, Inc., David Telson and Arnold Gray.

Inrrian Decision sy J. Eart Cox, Hearine ExaMINer

Respondents are manufacturers of wool products, including men’s
caps, which they have introduced, distributed and sold in com-
merce in competition with others engaged in the manufacture and
sale of similar products. They are charged with having violated
the Wool Products Labeling Act of 1939, the Rules and Regula-
tions promulgated thereunder, and the Federal Trade Commission
Act, by misbranding their products (a) through falsely and decep-
tively labeling such products as to the character and amount of the
constituent fibers contained and as to the name of the mill produc-
ing the cloth used therein, within the intent and meaning of §4(a)
(1), and (b) by failing to stamp, tag, or label such products in
conformity with the prescriptions of §4(a)(2), of the Wool Prod-
ucts Labeling Act and the said Rules and Regulations.

After service of the complaint, respondents Sportewear Indus-
tries, Inc., David Telsen and Arnold Gray, their counsel, and coun-
sel supporting the complaint, on Qectober 9. 1959. entered into an
agreement containing a consent order to cease and desist. On
November 24, 1959. respondents Metro Cap Company, Inc., Max
Bachurski, Isidore Avnet and Sam Cohen, their counsel, and coun-
sel supporting the complaint entered into a similar agreement.
Except as to the identity of the parties sienatory thereto, the two
agreements are 1dentical. Both agreements were approved by the
Director and an Assistant Director of the Commission’s Bureau of
Litigation, and thereafter transmitted to the hearing examiner for
consideration.

The first agreement. states that respondent Sportswear Industries,
Inc..is a corporation existing and doing business under and by vir-
tue of the Jaws of the State of New York; that individual respond-
ents David Telson and Arnold Gray are, respectively, president.
and secretary of said corporate respondent: that said individual
respondents cooperate in formulating, directing, and controlling the
acts, policies, and practices of the said corporate respondent: and
that all the foregoing respondents have their oflice and principal
place of business at 588 Broadwav, New York, New York.

The second agreement states that respondent Metro Cap Com-
pany, Inc., is a corporation existing and doing business under and
by virtue of the laws of the State of New York: that individual
respondents Max Bachurski and Tsidore Avnet are president and
secretary-treasurer. respectivelv. of said corporate respondent, and

a00869—02
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individual respondent Sam Cohen is an employee thereof, and was
erroneously named as a stockholder therein in the complaint; that
said individual respondents cooperate in formulating, directing and
controlling the acts, policies, and practices of the said corporate
respondent; and that all said respondents have their oflice and
principal place of business at 48 Canal Street, in the City of New
York, State of New York.

Both agreements provide, among other things, that respondents
signatory thereto admit all the jurisdictional facts alleged in the
complaint, and agree that the record may be taken as if findings
of jurisdictional facts had been duly made in accordance with such
allegations; that the record on which the initial decision and the
decicion of the Commission shall be based shall consist solely
the complaint and the agreement; that the agreement shall not
become a part of the official record unless and until it becomes «
part of the decision of the Commission; that the complaint may be
used in construing the terms of the order agreed upon, which may
be altered, modified or set aside in the manner previded for other
orders; that the agreement is for settlement purpoeses only and does
not constitute an admission by respondente sigmatory theveto that
they have violated the law as alleged in the complaint; and that the
order sef forth in the agreement and hereinafter ncluded in this
decigion shall have the same foree and effect as 1f entered after a
full hearing.

Kegpondents signutory to each agreement waive any further pre-
cedural steps before the h 1earing examiner and the Commission, the
making of findings of fact or conclugions of law, and all of the
rights they may have to challenge or contest the validity of the
order to cease and desist entered in :\cmrdnn(:c with the agreement.

The orders set forth in the respective agreements fully (hC‘pn\e of
all the issues raised in the complaint, dnd adequately plohl hit the
acts and ]n actices (h.nrrofl therein as being in violation of the Wocl
Produets Labeling Act of 1939 and the Rules and Regulations pro-
muleated thereunder, and of the Federal Trade Commission Act.
Accordingly, the hearing examiner finds this proceeding to be in
the public interest, and accepts the {wo agreements confalning con-
comt order to cease and desist as part of the record upon which this
decision is based. Therefore.

7t i¢ ordered. That the respondents. Sportswear Industries, Inec.,
a corporation. and its officers. and David Telson and Arnold Gray.
individually and as oflicers of said corporation. and respondents’
representatives. agents, and emplovees, divectly or throngh any cor-
porate or other device in connection with the introdnetion or manu-
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facture for introduction into commerce, or the offering for sale, sale,
transportation, or distribution in commerce, as “commerce” is de-
fined in the Federal Trade Commission Act. and the Wool Products
Labeling Act of 1959, of men’s caps or other wool products, do
forthwith cease and desist from micbr'mding sald products by:

1. Falsely or deceptively stamping. tagging, labeling or other-
wise identifving such products as to character or amount of the
constituent, fibers included therein;

2. Faleely or deceptively stamping, tagging, or labeling or other-
wige 1dentifyving such products as to the name of the manufacturer
of the fabric used in such products;

3. Failing to securely aflix or place on each such product a stamp,
tag. label, or other means of identification showing in a clear and
CONSpicuous manner: '

(a) The percentage of the total fiber weight of such wool prod-
nets, exclusive of ornamentation not exceeding five percentum of
said total fiber weight of (1) wool, (2) reprocessed wool. (3) re-
used wool. (4) each fiber other than wool where said percentage
by weight of such fiber is five percentum or more, and (5) the ag-

greoate of all ather fibers;

() The maxinnm percentage of the total weight of such wool
preducts of any non-fibreus Joading. filling, or adulterating matter;

(¢) The nome or the registered identification number of the man-
ufacturer of such wool pioducr or of one or more persons engaged
i ntrodueing such wool products into commerce, or in the offering
for gale. sale, transportation, digtribution, or delivery for shipment
1]101'90%’ i commerce, ag “commerce” 1s defined in the Wool Prod-
uets Labelime Act of 1959,

It i ordered. That the vespondents. Metro Cap Company, Inc., a
corporation. and ite officers, and AMax Bachurski and Tsidore Avnet,
imh\ldmﬂl_.‘ and as officers of sald corporation, and Sam Cohen,
mdividually and ag an emplovee of said corporation. and respond-
ents’ representatives, agents, and emplovees, dir'ovt v or through any
corporate or orther device. in connection with the introduction or
manufacture Yo introduction into commerce, or the offering for
sale, sule, trangporiation. o distribution in commerce, as “com-
merce” ie defined in the Federal Trade Commission Act, and the
Weol Praducts Labeling Act of 1939, of men’s caps or other waool
products, do forthwith cease and desist from misbranding such
]')1'0('hlf'l g by

. Falsely or deceptively Ctd]ﬂp)])ﬂ. ta
wise identifving snch products as ch
conetituent fAbers inelnded therem:

gg ne. Inbeling or other-
wmracter or amount of the
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2. Falsely or deceptively stamping, tagging, or labeling or other-
wise identifying such products as to the name of the manufacturer
of the fabric used in such products;

3. Failing to securely aflix or place on each such product a stamp,
tag, label, or other means of identification showing in a clear and
conspicuous manner:

(a) The percentage of the total fiber weight of such wool prod-
ucts, exclusive of ornamentation not exceeding five percentum of
said total fiber weight of (1) wool, (2) reprocessed wool, (3) re-
used wool, (4) each fiber other than wool where said percentage by
weight of such fiber is five percentum or more, and (5) the aggre-
gate of all other fibers;

(b) The maximum percentage of the total weight of such wool
products of any non-fibrous loading, filling, or adulterating matter;
and '

(¢) The name or the registered identification number of the man-
ufacturer of such wool product or of one or more persons engaged
in introducing such wool products into commerce, or in the offering
for sale, sale, transportation, distribution. or delivery for shipment
thereof in commerce. as “commerce™ i¢ defined in the Wool Products
Labeling Act of 1939.

DECISION OF THE COMMISSION AND ORDER TO FILE REFPORT OF COMPLIANCE

Pursuant to Section 8.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 30th day
of January, 1960. become the decision of the Commission; and,
accordingly :

Tt is ordered that the respondents named in the caption hereof
shall, within sixty (60) days after service upon them of this order,
file with the Commission a report in writing. setting forth in detail
the manner and form in which they have complied with the order
to cease and desist.

I~ 111E MATTER OF
AL BENKEL & SONS, INC., ET AL.

CONSENT ORDER. ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AXND THE WOOL PRODUCTS LARELING ACTS

Docket 7594, Complaint, Sept. 23, 1959—Decision, Jan. 30. 1060

Consent order requiring manufacturers in New York ity to cease violating
the Wool Products Labeling Act by labeling as “100c; wool” eaps which
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contained substantially less than 1009 wool, and by failing to label other
wool products as required.

Mr. Charles Donelan supporting the complaint.
Ay, Lowis J. Zieden, of New York, N.Y., for respondents.

IntT1aL DECISION BY LEON R. Gross, HEaRING EXAMINER

On September 23, 1959, pursuant to the provisions of the Federal
Trade Commission Act and the Wool Prducts Labeling Act, the
Federal Trade Commission issued its complaint in these proceedings
against respondents. Although Morris Benkel’s first name was
spelled “Maurice” in the complaint, an affidavit, sworn to on Novem-
ber 80, 1959 is to the effect that, and the hearing examiner finds that
Morris Benkel and Maurice Benkel are one and the same person, who
is the respondent named in the original complaint, and an officer and
director of M. Benkel & Song, Inc. A true copy of the complaint
was served upon respondents. The complaint charges respondents
with violating the Wool Products Labeling Act by misbranding
articles in commerce, (as “commerce” is defined in the Federal Trade
Commission Act and the Wool Products Labeling Act) within the
intent. and meaning of Section 4(a)(1) and 4(a)(2) of the Wool
Products Labeling Act.

After being served with the complaint respondents appeared by
counsel. Theredjtm respondents entered into an agreement dated
Neovember 30, 1959 which purports to dispose of all of this proceed-
ing as to all parties without the necessity of conducting a hearing.
The agreement has been signed by the respondents, their counsel,
and by counsel supporting the complaint; and has been approved

v the Director and Assistant Director, Bureau of Litigation, of
the Federal Trade Commission. Said agreement contains the form
of a consent cease and desist order which the parties have agreed
may be entered by the hearing examiner and which has been repre-
cented to be dispositive of the issues involved in this proceeding.
On December 14, 1959 the said agreement was submitted to the
undersigned Hearing Examiner for his consideration in accordance
with Section 395 of the Commission’s Rules of Practice for Ad-
judicative Proceedings.

Respondents, pursuant to said agreement have admitted all the
juriedictional facts alleged in the complaint, and agreed that. the
record mav be taken as if findings of jurisdictional facts had been
duly made in accordance with such allegations. Said agreement
further provides that re°pondentc waive anv further procedural steps
hefore the hearing examiner and the Federal Trade Commission;
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the makings of findings of fact or conclusions of law; and all the
rights they may have to challenge or contest the validity of the
order to cease and desist entered in accordance with the agreement.

The parties to the agreement have, inter alia, by such agreement
agreed :

(1) The order to cease and desist issued in accordance with said
agreement will be entered in this proceeding by the Commission
without further notice to the respondents, and, when so entered, such
cease and desist order chall have the same force and effect as if
entered after a full hearing; (2) the complaint may be used in
construing the terms of said order; (3) the record on which the
initial decision and the decision of the Commission shall be based
shall consist solely of the complaint and the agreement; and (4) the
agreement 1s for settlement purposes only and does not constitute
an admission by respondents that they have violated the law as
alleged in the complaint.

This proceeding having now come on for final consideration on
the complaint and the aforesaid agreement of November 30, 1959,
containing consent order, and it appearing that the order provided
for in said agreement covers all of the allegations of the complaint
and provides for an appropriate disposition of this proceeding as to
all parties; the agreement of November 30, 1959 is hereby accepted
and ordered filed at the same time that this decision becomes the
decision of the Federal Trade Commission pursuant to Sections 3.21
and 3.25 of the Commission’s Rules of Practice for Adjudicative
Proceedings; and

The undersigned hearing examiner having considered the agree-
ment and proposed order and being of the opinion that the accept-
ance thereof will be in the public interest, makes the following juris-
dictional findings, and issues the following order:

JURISDICTION AL FINDINGS

1. That the Federal Trade Commission has jurisdiction over the
parties and the subject matter of this proceeding;

2. Respondent. M. Benkel & Sons, Inc. is a corporation, existing
and doing business under and by virtue of the laws of the State of
New York. with its office and principal place of business located at
840 Broadway, in the City of New York. State of New York.

Individual respondente Morris Benkel (herein previously com-
plained against as Maurice Benkel). Samuel Benlel and Bernard
Benkel are officers of the said corporate respondent and control,
divect and formulate the acts pructices and policies of the said
corporate respondent. The office and principal place of business of
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the said individual respondents is the same as that of the corporate
respondent.

3. Respondents are engaged in commerce as “commerce” is defined
in the Federal Trade Commission Act;

4. The complaint herein states a cause of action against said re-
spondents under the Federal Trade Commission Act, and the Wool
Products Labeling Act, and this proceeding is in the public interest.

ORDER

1t is ordered, That the respondents, M. Benkel & Sons, Inc., a
corporation, and its officers and Morris Benkel (herein previously
complained against as Maurice Benkel), Samuel Benkel, and Bernard
Benkel, individually and as officers of said corporation, and respond-
ents’ representatives, agents and employees, directly or through any
corporate or other device, in connection with the introduction or
manufacture for introduction into commerce, or the offering for sale,
sale, {ransportation, or distribution in commerce, as “commerce” is
defined in the Federal Trade Commission Act and the Wool Prod-
ucts Labeling Act of 1939, of men’s caps or other wool products,
as snch products are defined in and subject to the Wool Products
Labeling Act of 1939, do forthwith cease and desist from misbrand-
ing said products by :

1. Falselv or deceptively stamping, tageing, labeling or other-
wise 1dentifying such products as to character or amount of the con-
stituent. fibers included therein.

2. Failing to securely aflix or place on each such product a stamp,
tag, label, or other means of identification showing in a clear and
conspicuous manner:

(a) The percentage of the total fiber weight of such wool prod-
ucts. exclusive of ornamentation not exceeding five percentum of said
total fiber weight. of (1) wool, (2) reprocessed wool, (3) reused
wool, (4) each fiber other than wool where said percentage by
weight of such fiber is five percentum or more, and (5) the aggre-
gate of ali other fibers:

(b) The maximum percentage of the total weight of such wool
products of any non-fibrous loading, filling, or adulterating matter;

(¢) The name or the registered identification number of the manu-
facturer of such wocl product or of one or more persons engaged in
introducing such wool products into commerce, or in the offering for
sale, sale, transporiation, distribution. or delivery for shipment there-
of in commerce, as “commerce” is defined in the Wool Products
Labeling Act of 1939.
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DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 80th day
of January, 1960, become the decision of the Commission; and,
accordingly :

It is ordered, That the respondents herein shall, within sixty (60)
days after service upon them of this order, file with the Commis-
sion a report In writing setting forth in detail the manner and
form in which they have complied with the order to cease and
desist.

Ix TaE MATTER oOF
DIAMOND CRYSTAL SALT CO.

CONSENT ORDER, ETC.. IN REGARD TO THE ALLEGED VIOLATION OF BEC. 7
OF THE CLAYTON ACT

Docket 7323. Complaint, Dec. 2, 1958—Decision, I'eb. 4, 1960

Congent order requiring one of the nation's largest salt producers—

To divest itself absolutely, within six months, of all interests in the ‘“Seneca
Lake” property it acquired in the acquisition of Jefferson Island Salt
Company, Louisville, Ky, in January 1957, together with mining rights on
an adjacent property:

To refrain from selling such properties to any one under its control or to any
other salt producer having annual production of dry salt in excess of
350,000 short tons over a five-year period:

To desist for ten vears from acquiring the assets or stock of apny other salt
producer or distributor;

After such ten-vear period, to give prior notice to the Commission of inten-
tion to acquire any such producer or distributor or to merge with an-
other corporation:; and

Tor ten vears to make salt produced at its Jefferson Island plant available to
other producers, as in the order below specified.

CoMPLAINT

The Federal Trade Commission, having reason to believe that the
party respondent named in the caption hereof and heremafter more
particularly designated and described, has violated and Is now
violating the provisions of Section 7 of the Clayton Act (U.S.C.
Title 15, Sec. 18) as amended and approved December 29, 1950,
hereby issues its complaint, charging as follows:

Paracraru 1. (a) Respondent. Diamond Crystal Salt Co., herein-
after sometimes referred to as Diamond Crvstal, is a corporation



