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Complaint 51 F.T.C.

Ixn tHE MATTER OF

RUBEN SHAFFER TRADING AS B & W SALES
COMPANY

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 6257. Complaint, Nov. 3, 1954—Decision, Feb. 8, 1955

Consent order requiring a seller in Baltimore, Md., to cease supplying others with
push cards, etc., and selling or otherwise disposing of any merchandise, in-
cluding Scotch Koolers, aluminum tumblers, chairs, and cameras, by means
of a game of chance.

Before Mr. William L. Pack, hearing examiner.
Mr.J. W. Brookfield, Jr., for the Commission.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Ruben Shaffer, an
individual trading as B & W Sales Company, hereinafter referred to
as respondent, has violated the provisions of said Act, and it appear-
ing to the Commission that a proceeding by it in respect thereof would
be in the public interest, hereby issues its complaint stating its charges
in that respect as follows:

Paracrapa 1. Respondent Ruben Shaffer is an individual trading
and doing business as B & W Sales Company with his office and
principal place of business located at 113 West Fayette Street in the
city of Baltimore, Maryland. Respondent is now, and for more than
six months last past has been, engaged in the sale and distribution of
various articles of merchandise, including but not limited to Scotch
Koolers, aluminum tumblers, chairs, and cameras and has caused
said merchandise, when sold, to be transported from his place of busi-
ness in Baltimore, Maryland, to purchasers thereof located in the
various States of the United States other than in Maryland, and in
the District of Columbia.

There is now and has been for more than six months last past a sub-
stantial course of trade by respondent in such merchandise in com-
merce, as “commerce” is defined in the Federal Trade Commission
Act, between and among the various States of the United States and
in the District of Columbia.

Par. 2. In the course and conduct of his business, as described in
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Paragraph 1 hereof, respondent, in soliciting the sale of and in selling
and distributing his merchandise, furnishes and has furnished various
plans of merchandising which involve the operation of games of
chance, gift enterprises or lottery schemes when said merchandise is:
sold and distributed to the purchasing and consuming public. Among’
the methods and sales plans adopted and used by respondent, and
which is typical of the practices of respondent, is the following :

Respondent distributes, and has distributed, to members of the pub-
lic, certain literature and instructions, including, among other things,
push cards, order blanks and circulars which include thereon illus-
trations and descriptions of said merchandise. Said circulars explain
respondent’s plan of selling and distributing his merchandise and of
allotting it as premiums or prizes to the operators of said push cards;
and as prizes to members of the purchasing and consuming public who
purchase chances or pushes on said cards. One of respondent’s said
push cards bears 85 feminine names with ruled columns on the back
of said cards for writing in the name of the purchaser of the push
corresponding to the feminine name selected. Said push card has 35
partially perforated discs. Each of said discs bears one of the names
corresponding to one of those on the list. Concealed within each disc
is a number which is disclosed only when the customer or purchaser
pushes or separates a disc from the card. The push card also has a
larger or master seal or disc and concealed within the master seal is
one of the names appearing on the discs. The person selecting the
name corresponding with the one under the master seal receives his
choice of one of four articles of merchandise. The push card bears the
following legend or instructions:

NAME UNDER SEAL RECEIVES
CHOICE OF ONE GIFT
Scotch Kooler
Set of 8 Aluminum Tumblers
Aluminum Folding Chair

Spartus Synchronized Box Camera

Nos. 1 to 44 (Here TOTAL
Pay as Drawn Master $12.24
Nos. Over 44 Seal)

Pay Only 44¢
(Under which appear 35 discs
hereinabove referred to)
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Sales of respondent’s merchandise by means of said push cards are
made in accordance with the above-described legend or instructions.
Whether a purchaser receives an article of merchandise or receives
nothing for the amount of money paid and the amount to be paid for
a chance to receive any of the merchandise are thus determined wholly
by lot or chance. All of the articles of merchandise have a value sub-
stantially greater than the price to be paid for any one of the chances
or pushes.

Respondent furnishes and has furnished various other push cards
accompanied by order blanks, instructions and other printed matter
for use in the sale and distribution of his merchandise by means of
games of chance, gift enterprises or lottery schemes. The sales plans
or methods involved in the sale of all of said merchandise by means of
said other push cards is the same as that hereinabove described, vary-
ing only in detail as to the merchandise distributed and the prices of
chances and the number of chances on each card.

Par. 3. The persons to whom respondent furnishes and has furnished
said push cards use the same in selling and distributing respondent’s
merchandise in accordance with the aforesaid sales plans. Respond-
ent thus supplies to and places in the hands of others the means of
conducting games of chance, gift enterprises or lottery schemes in the
sale of his merchandise in accordance with the sales plan hereinabove
set forth. The use by respondent of said sales plans or methods in the
sale of his merchandise and the sale of said merchandise by and
through the nse thereof and by the aid of said sales plans or methods is
a practice which is contrary to an established public policy of the
Government of the United States.

Par. 4. The sale of merchandise to the purchasing public in the
manner above alleged involves a game of chance or the sale of a chance
to procure one of the said articles of merchandise at a price much less
than the normal retail price thereof. Many persons are attracted by
said sales plans or methods nused by respondent and the element of
chance involved therein and thereby are induced to buy and sell re-
spondent’s merchandise.

The use by respondent of a sales plan or method involving distribu-
tion of merchandise by means of chance, lottery or gift enterprise is
contrary to the public interest and constitutes an unfair act and
practice in commerce within the intent and meaning of the Federal
Trade Commission Act.

Par. 5. The aforesaid acts and practices of respondent, as herein
alleged, are all to the prejudice and injury of the public and constitute
unfair acts and practices in commerce within the intent and meaning
of the Federal Trade Commission Act.
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Deocision orF THE COMMISSION

Pursuant to Rule XX1ITI of the Commission’s Rules of Practice, and
as set forth in the Commission’s “Decision of the Commission and
Order to File Report of Compliance”, dated February 8, 1955, the ini-
tial decision in the instant matter of hearing examiner William L.
Pack, as set out as follows, became on that date the decision of the
Commission.

INITIAL DECISION BY WILLIAM L. PACK, HEARING EXAMINER

The complaint in this matter charges respondent with violation of
the Federal Trade Commission Act through the use of lottery methods
in the sale and distribution of his merchandise. A stipulation hasnow
been entered into by respondent and counsel supporting the complaint
which provides, among other things, that respondent admits all of the
jurisdictional allegations in the complaint; that the filing of an an-
swer to the complaint is waived, and that the complaint and stipula-
tion shall constitute the entire record in the proceeding; that the in-
clusion of findings of fact and conclusions of law in the decision
disposing of this matter is waived, together with any further proce-
dural steps before the hearing examiner and the Commission to which
respondent may be entitled under the Federal Trade Commission Act
or the Rules of Practice of the Commission ; that the order hereinafter
set forth may be entered in disposition of the proceeding, such order
to have the same force and effect as if made after a full hearing, pres-
entation of evidence, and findings and conclusions thereon, respondent
specifically waiving any and all right, power and privilege to chal-
lenge or contest the validity of such order; that the complaint may be
used in construing the terms of the order; and that the order may be
altered, modified or set aside in the manner provided by statute for
other orders of the Commission.

It appearing that the proceeding is in the pubhc interest, the stipu-
lation is hereby accepted and made a part of the record and the follow-
ing order issued:

ORDER

It is ordered, That respondent Ruben Shaffer, an individual trad-
ing under the trade name B & W Sales Company, or under any other
name or names, and his representatives, agents and employees, di-
rectly or through any corporate or other device, in connection with the
offering for sale, sale or distribution of scotch koolers, aluminum tum-
blers, chairs, cameras or other articles of merchandise in commerce,
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as “commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:

1. Supplying to or placing in the hands of others push cards or
other lottery devices, either with merchandise or separately, which
said push cards or other lottery devices are designed or intended to be
used in the sale or distribution of merchandise to the public by means
of a game of chance, gift enterprise or lottery scheme.

2. Selling or otherwise disposing of any merchandise by means of
a game of chance, gift enterprise or lottery scheme.

ORDER TO FILE REPORT OF COMPLIANCE

It is ordered, That the respondent herein shall within sixty (60)
days after service upon him of this order, file with the Commission a
report in writing setting forth in detail the manner and form in which
he has complied with the order to cease and desist [as required by said
declaratory decision and order of February 8, 1955].
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IN THE MATTER OF
RA-PID-GRO CORPORATION ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 6267. Complaint, Dec. 2, 1954—Decision, Feb. 8, 1955

Consent order requiring a corporate seller in Dansville, N. Y., to cease misrepre-
senting in advertising the effectiveness on plants, shrubs, and trees of its
“Ra-Pid-Gro” chemical fertilizer, the economy afforded by its use, and its
superior quality as compared with other fertilizers.

Before Mr. EarlJ. Kolb,hearing examiner,
Mr. William L. Pencke for the Commission.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission having reason to believe that Ra-Pid-Gro Corpora-
tion, a corporation, and Thomas P. Reilly, individually and as an
officer of said corporation, hereinafter referred to as respondents, have
violated the provisions of said Act, and it appearing to the Commis-
sion that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint stating its charges in that respect
as follows:

Paracraru 1. Ra-Pid-Gro Corporation is a corporation, organized
and existing under the laws of the State of New York. The principal
office and place of business of said respondents in 88 Ossian Street,
Dansville, New York. '

Individual respondent Thomas P. Reilly is president of corporate
respondent. He formulates the policies and directs and controls the
practices and activities of said respondent.

Par. 2. For more than two years last past, said corporate respondent
has been and is now engaged in the sale and distribution of a chemical.
fertilizer, designated Ra-Rip-Gro, designed to be used as a liquid fer-
tilizer by the addition of water.

When sold, respondent Ra-Pid-Gro Corporation ships said prod-
uet to purchasers thereof located in various States of the United
States other than the State of New York. Said respondent main-
tains, and at all times mentioned herein has maintained, a substan-
tial course of trade in commerce in said product.
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Par. 3. In the course and conduct of said business and for the pur-
pose of inducing the purchase of said product, respondents have made
and are now making many statements and representations concerning
said product by means of advertisements inserted In newspapers and
magazines having a national circulation, and by pamphlets, folders,
and other advertising material distributed by respondents and their
dealers in various States of the United States. Typical, but not all
inclusive of such representations, are the following:

Ra-Pid-Gro was * * *

First to combine a complete formula for the feeding of all trees and plants.

Ra-Pid-Gro contains all the known chemical trace elements, and vitamins
necessary for growth and production, and for vigorous, healthy plant life,

First to put up a.complete fertilizer or plant food in highly concentrated forn:
without a filler.

Fed regularly as directed, your plants will thrive and grow under the most
adverse conditions, when others are stunted, shriveling and dying.

You get results that can’t be matched by any other fertilizer or plant food.

Ra-Pid-Gro is a miracle working concentrated food that helps nature, bring
out the best in your flowers, fruits, vegetables and ornamental tree.

Ra-Pid-Gro insures success, for it speeds up production and assures an abun-
dant crop.

Saves dying trees, shrubs, many plants given up for dead will respond to
applications of Ra-Pid-Gro,

Save all your trees, shrubs and plants by dipping them in a solution of
Ra-Pid-Gro before planting,

Some chemicals in solid form dissolve immediately, Others require months
in which to dissolve.. Therefore at no time is a plant getting a balanced diet
from the usual dry fertilizer. The answer is liquid fertilizer—composed, not
of one chemical or a few chemicals, but all the required chemicals and trace
elements.

Ordinary fertilizers need rain or artificial watering to make them available
to plant life,

All trees and plants require a liquid diet. It is impossible for them to feed
on solids.

Ra-Pid-Gro obsoletes former fertilizing methods.

First to germinate grass in four days.

Use any quantity on foliage and roots—it won't burn.

Ra-Pid-Gro costs less.

One pound of Ra-Pid-Gro makes 176 lbs. of liquid fertilizer.

One pound of Ra-Pid-Gro is the equivalent of 100 pounds of any other fertilizer
you may have used in the past,

One pound of Ra-Pid-Gro (at $1.23) is the equivalent of 100 pounds of regular
powder fertilizer (at $4.25).

Ra-Pid-Gro is 1009 usable by plants.

Every bit is 1009 plant food and when applied in solution it is immediately
absorbed by plant roots.

Ra-Pid-Gro applied to foliage enters the sap stream at once supplying imme-
diately a complete, balanced food formula. '
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Ra-Pid-Gro combines in proper proportions the vitamins necessary for human,
animal or plant life. By feeding it to your vegetable garden, you not only
benefit your vegetables, but you thereby help overcome the deficiencies in your
own diet.

Par. 4. By means of the foregoing representations and many
others similar thereto but not specifically set out herein, respondents
represent, directly or by implication:

1. That Ra-Pid-Gro is a complete chemical fertilizer, containing
all known chemical trace elements and vitamins necessary, for
growth, production and feeding of all trees and plants;

2. That when Ra-Pid-Gro is fed regularly to plants they will thrive
and grow under the most adverse conditions, while plants not so
treated will shrivel and die;

3. That results are obtained through the use of Ra-Pid-Gro that
are superior to any other fertilizer;

4. That when trees, shrubs and plants are dipped in Ra-Pid-Gro
before planting their growth is assured and when given up for dead,
will be saved through applications of Ra-Pid-Gro;

5. That plants do not receive a balanced diet through the use of
dry fertilizer;

6. That all plant food must be in liquid form before it can be
utilized by plants and trees;

7. That respondents’ product has made all other fertilizing methods
obsolete;

8. That Ra-Pid-Gro will cause grass to germinate in less time than
all other fertilizers;

9. That Ra-Pid-Gro will not burn any plant, regardless of the quan-
tity applied ;

10. That Ra-Pid-Gro is cheaper than dry fertilizers and that one
pound thereof makes 176 pounds of liquid fertilizer, is equal to 100
pounds of any other fertilizer and at the price of $1.25 is the equivalent
of 100 pounds of dry fertilizer costing $4.25;

11. That Ra-Pid-Gro when dissolved and applied to plant leaves
is absorbed immediately in the sap stream of the plant;

12. That Ra-Pid-Gro in solution is 100% plant food;

13. That Ra-Pid-Gro contains all of the vitamins necessary for
human and animal life and when used on gardens, the vitamin content
of the food grown therein will be increased to the extent that its con-
sumption will help overcome vitamin deficiencies.

Par. 5. In truth and in fact:

1. Ra-Pid-Gro is not a complete chemical fertilizer for the feeding
of trees and plants as there are trace elements, other than those con-
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tained in said product which are required for tree and plant growth.
Moreover, some soils are so deficient in the trace elements present in
respondents’ product that the amounts therein are not sufficient to
supply the deficiencies. Vitamins are not necessary for growth, pro-
duction or feeding of trees or plants.

2. The regular application of Ra-Pid-Gro will not cause plants to
grow under the most adverse conditions as there are many conditions
which retard or prevent the growth of plants or cause them to shrivel
and die, other than the absence of fertilizer.

3. There are other fertilizers or plant foods that will produce as
satisfactory results as Ra-Pid-Gro.

4. There is no assurance that treees, shrubs or plants, which are
dipped in Ra-Pid-Gro, will grow. Growth is dependent upon their
condition and there are many conditions which will prevent the growth
of plants having no relation to the question of fertilization. Plants
given up for dead may or may not be saved by the application of re-
spondents’ product depending upon the cause of their condition. Only
in case their condition is due to a lack of fertilization and they can be
saved by the application of fertilizer, can they be saved by the applica-
tion of Ra-Pid-Gro.

5. Some dry fertilizers contain the same ingredients as are present
in respondents’ product and will, in the presence of sufficient moisture
supplied by rain or irrigation, provide a balanced diet to plants.

6. It is true that all commercial plant food, including that of re-
spondents, require moisture in order to be made available to plants
and trees. Respondents’ product is mixed with water before applica-
tion. Inthe case of dry plant foods the water is applied after applica-
tion either by rain or irrigation. There is no significant difference in
the utilization of the ingredients in the two forms of plant food under
these conditions.

7. Ra-Pid-Gro does not make other fertilizing methods obsolete.

8. There are other commercial fertilizers which, when properly ap-
plied and supplied with sufficient moisture, will germinate grass in as
short a time as respondents’ product.

9. Unless used strictly as directed, respondents’ product may burn
the leaves of plants and the roots of young and tender plants.

10. Based upon the amount of food available to plants, Ra-Pid-Gro-
does not cost less than other commercial fertilizers. One pound of
Ra-Pid-Gro does not make 176 pounds of liquid fertilizer as practically
all of the 176 pounds is water and water is not a fertilizer. One
pound of Ra-Pid-Gro is not the equivalent of 100 pounds of all other
fertilizers,
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11. Not all of the ingredients in Ra-Pid-Gro are absorbed by foliage
and there are some plants whose foliage will absorb only a neghglble
amount of the solution.

12. Ra-Pid-Gro in solution is not 100% plant food as the solution
consists principally of water which is not a plant food.

13. Respondents’ product does not contain all of the vitamins neces-
sary for human or animal life. The vitamins in respondents’ product
will not increase the vitamin content of vegetables grown in soil to
which its said product has been applied and the consumption of food
grown in soil to which said product has been applied will not help
overcome vitamin deficiencies.

P4r. 6. Respondents, Ra-Pid-Gro Corporation, a corporation, and
Thomas P. Reilly, individually and as an officer of said corporation,
in the conduct of said business, have been and are in substantial com-
petition in commerce with other corporations and with 1nd1v1duals,
par tners]ups and others engaged in the sale of fertilizers.

Par. 7. The use by respondents of the foregoing false, misleading
and deceptive statements and representations has had, and now has,
the tendency and capacity to mislead and deceive the purchasing public
into the erroneous and mistaken belief that such representations were
and are true and into the purchase of substantial quantities of respond-
ents’ product because of such erroneous and mistaken belief. Asa re-
sult thereof, trade has been unfairly diverted and is now being diverted
to respondents from their competitors in commerce and substantial
injury has been and is being done to competition in commerce.

Par. 8. The aforesaid acts and practices of respondents, as herein
alleged, are all to the prejudice and injury of the public and constitute
unfair methods of competition and unfair and deceptive acts and prac-
tices in commerce within the intent and meaning of the Federal Trade

Commission Act.
DecisioN oF THE CoOMMISSION

Pursuant to Rule XXIT of the Commission’s Rules of Practice,
and as set forth in the Commission’s “Decision of the Commission and
Order to File Report of Compliance”, dated February 8, 1955, the
initial decision in the instant matter of hearing examiner Earl J.
Kolb, as set out as follows, became on that date the decision of the

Commission.
INITIAL DECISION BY EARL J. KOLB, HEARING EXAMINER

The complaint in this proceeding charges the respondents, Ra-Pid-
Gro Corporation, a corporation, and Thomas P. Reilly, an individual
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and as an officer of said corporation, with unfair methods of competi-
tion and unfair and deceptive acts and practices in violation of the
Federal Trade Commission Act, in the advertising of a chemical
fertilizer, designated Ra-Pid-Gro.

In lieu of submitting an answer to said complaint, respondents
entered into a stipulation for a consent order with counsel in support of
the complaint, which was duly approved by the Director and Assistant
Director of the Bureau of Litigation. This stipulation covers all the
charges of the complaint except the allegation of falsely representing
that Ra-Pid-Gro is a complete chemical fertilizer. It is now con-
ceded by the attorneys supporting the complaint that the representa-
tion that Ra-Pid-Gro is a complete chemical fertilizer is not misleading
as that term is understood by the fertilizer trade.

By the terms of said stipulation the respondents admitted all the
jurisdictional allegations set forth in the complaint, waiving hearing
before the hearing examiner or the Commission, the filing of exceptions
or oral argument before the Commission and all further and other
procedure before the hearing examiner and the Commission to which
respondents may be entitled under the Federal Trade Commission Act
or the Rules of Practice of the Commission. In said stipulation the
respondents further agreed that the order hereinafter set forth shall
have the same force and effect as if made after a full hearing, presenta-
tion of evidence and findings and conclusions thereon, and specifically
waived any and all right, power and privilege to challenge or contest
the validity of said order.

It was further provided that said stipulation, together with the com-
plaint, shall constitute the entire record herein; that the order herein- -
after set forth may be entered in disposition of this proceeding without
further notice; that the complaint herein may be used in construing
the terms of said order which may be altered, modified or set aside in
the manner prescribed by statute for orders of the Commission.

The Hearing Examiner having considered said stipulation for con-
sent order, and being now duly advised in the premises, hereby accepts
said stipulation for consent order and issues the following order in
conformity therewith :

ORDER

[t s ordered, That the respondent corporation, Ra-Pid-Gro Corpo-
ration, a corporation, and its officers, and Thomas P, Reilly, indi-
vidually and as an officer of said corporation, and said respondents’
agents, representatives and employees, directly or through any corpo-
rate or other device, in connection with the offering for sale, sale or
distribution in commerce, as “commerce” is defined in the Federal
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Trade Commission Act, of the chemical fertilizer designated Ra-Pid-
Gro, or any other product containing substantially the same in-
gredients or possessing substantially the same properties, do forth-
with cease and desist from representing, directly or by implication:

1. That Ra-Pid-Gro contains all of the known trace elements neces-
sary for the growth production or feeding of trees or plants.

9. That vitamins are necessary for the growth, production or feed-
ing of trees or plants.

8. That application of Ra-Pid-Gro will cause plants to grow under
any circumstances other than a lack of fertilizer.

4. That other fertilizers or plant foods will not produce as satis-
factory results as Ra-Pid-Gro.

5. That the dipping of trees, shrubs or plants in Ra-Pid-Gro before
planting will assure growth.

6. That plants given up for dead will be saved by applying Ra-Pid-
Gro, except in the case of plants that can be saved through the appli-
cation of a fertilizer.

7. That dry fertilizers do not provide a balanced diet to plants.

8. That a fertilizer must be applied in liquid form in order that
plants may utilize the ingredients.

9. That Ra-Pid-Gro makes other fertilizing methods obsolete.

10. That Ra-Pid-Gro causes grass to germinate in a shorter time
than all other commercial fertilizers.

11. That the application of Ra-Pid-Grow will not burn plants unless
‘expressly limited to its use as directed.

12. That Ra-Pid-Gro costs less than other commercial fertilizers.

13. That one pound of Ra-Pid-Gro makes 176 pounds of liquid
fertilizer or any other amount that is in excess of the actual amount of
fertilizer present.

14. That one pound of Ra-Pid-Gro is equivalent to 100 pounds of
other fertilizer or to any other number of pounds that is contrary
to the fact.

15. That all of the ingredients in a solution of Ra-Pid-Gro are
absorbed when spray on foliage or that the foliage of all plants
will absorb significant amounts of the solution.

16. That Ra-Pid-Gro contains all the vitamins necessary for human
or animal life or that the consumption of food produced on soil to
which said product has been applied will help overcome vitamin
deficiencies because of such application.
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ORDER TO FILE REPORT OF COMPLIANCE

It is ordered, That the respondents herein shall within sixty (60)
days after service upon them of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which they have complied with the order to cease and desist [as re-
quired by said declaratory decision and order of February 8, 1955].
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Ix THE MATTER OF

CROWN ZELLERBACH CORPORATION ET AL.

Docket 5421. Complaint, Feb. 13, 1946—Order, Feb. 9, 19556

Order of dismissal—following Supreme Court’s reversal in the Automatic Canteen
Company of America case—of complaint charging a manufacturer of paper
and paper products and its two subsidiaries, with offices in California, with
violating sec. 2 (f) of the Clayton Act as amended by refusing to purchase
paper and paper products from sellers unless they were granted prices lower
than those paid by their competitors, thus accepting and receiving prohibited
discriminations in price. ) -

Before Mr. Everett F. Hayoraft, hearing examiner.
Mr. Edward 8. Ragsdale and Mr. Cecil G. Miles for the Commission.
Mr. Philip S. Ehrlich, Mr. Albert A. Awelrod, Mr. Ricardo J.

Hecht, Mr. Philip 8. Ehrlich, Jr. and Mr. Irving Rovens, of San

Francisco, Calif., Mr. Paul R. Harmel, of Washington, D. C,, and

Sawyer & Marion, of New York City, for respondents.

ORDER DISMISSING COMPLAINT

This matter having come on to be heard by the Commission upon
its review of the hearing examiner’s initial decision herein and upon
respondents’ appeal from said initial decision, and upon briefs and
oral argument of counsel ; and

It appearing to the Commission that the decision of the Supreme
Court of the United States in the matter of Automatic Canteen Com-
pany of America v. Federal Trade Commission, 346 U. S. 61 (1953),
and the dismissal by the Commission of Count IT of the complaint in
the matter of Automatic Canteen Company, Docket No. 4933 (Janu-
ary 12, 1955),* as a result of said decision, require that the complaint
in this proceeding be dismissed :

It is ordered, That the complaint herein be, and it hereby is,
dismissed.

Commissioner Mead dissenting and Commissioner Howrey not
participating.

18ee p. 574 supra.



734 FEDERAL TRADE COMMISSION DECISIONS

Decision 51 F.T.C.

In THE MATTER OF

PERMANENT STAINLESS STEEL, INC., AND PRESSED
STEEL CAR COMPANY, INC. (NOW KNOWN AS TU. S.
INDUSTRIES, INC.)

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 6010. Complaint, July 17, 1952—Decision, Feb. 14, 1955

Order requiring a manufacturer of stainless steel cooking utensils with general
offices in Chicago, and its corporate sales agent in Houston, Tex., to cease
representing falsely—chiefly by means of demonstrations of said products
before groups of prospective buyers at which time advertising matter sup-
plied by the manufacturer was distributed—that the consumption of food
cooked or kept in aluminum utensils would cause cancer and was hazardous
to health, and that preparation of food in aluminum caused formation of
dangerous poisons; that use of their utensils would promote and insure
better health, was necessary to health, would prevent gallstones and stomach
troubles and help build up a good digestive system ; and to cease making false
representations concerning the therapeutic effects of various mineral
elements in the diet.

Before Mr. Abner E. Lipscomb, hearing examiner.

Mr. R. P. Bellinger and Mr. Joseph Callaway for the Commission.

Hamblen & Bobbitt, of Houston, Tex., and Patterson, Belknap &
Webb, of New York City, for Permanent Stainless Steel, Inc.

Olwine, Connelly & Chase, of New York City, and Steptoe &
Johnson, of Washington, D. C., for U. S. Industries, Inc.

INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER

The complaint in this proceeding charges the two respondents with
making false representations and disparaging statements relative to
aluminum cooking ware, in connection with the sale and distribution
of stainless steel cooking utensils, in violation of the Federal Trade
Commission Act. Subsequent to the submission of respondents’ an-
swers and the receiving of evidence in support of and in opposition
to the allegations of the complaint, a stipulation as to the facts was
entered into by and between counsel for respondents and counsel
supporting the complaint.

Under the terms of this stipulation all the factual issues in con-
troversy are resolved except that pertaining to the responsibility of
respondent Pressed Steel Car Company, Inc. for the false representa-
tions and disparaging statements made orally by the salesmen em-
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ployed by respondent Permanent Stainless Steel, Inc. in connection:
with the sale of stainless steel cooking utensils. The evidence con-
cerning this issue, consisting of Comnussmn s Exhibits 5, 7 and 43
throuﬂrh 48 inclusive, and the testimony of Witnesses Reed Davis,
Mqrcy, Hastings and Kusch, is adopted by reference in the stlpula--
tion, and the initial responsibility for its factual interpretation is:
entrusted to the Hearing Examiner, Accordingly, the exclusive basis
for the findings as to the facts and conclusions hereinafter made is
the aforesaid stipulation, including the evidence adopted therein by
reference.

1. Respondent Permanent Stainless Steel, Inc., hereinafter referred
to as Respondent Permanent, is a Texas cor poratlon, with its office
and principal place of business located at 5609 Alameda Street,
Houston, Texas. Respondent Pressed Steel Car Company, Inc., here-
inafter refeued to as Respondent Pressed Steel, is a cmpomtlon,
organized, existing and doing business under and by virtue of the
laws of the State ot Delaware, with general offices located at 6 North.
Michigan Avenue, Chicago, Illinois.

2. In December, 1949, Respondent Pressed Steel purchased the busi-
ness of the Solar-Sturges Manufacturing Company, including its.
cookware division. Thereafter, since January, 1950, Respondent
Pressed Steel has been and now is engaged in the business of manu-
facturing and selling stainless steel cooking utensils under the name-
of Solar-Sturges Manufacturing Division of Pressed Steel Car Com-
pany, Inc. The cooking utensils so manufactured and sold are desig-
nated “Permanent Stainless Steel,” and the trade mark bearing this.
brand name is impressed on each piece of stainless steel cookware made
and sold by Solar-Sturges Manufacturing Division of Respondent
Pressed Steel.

3. Prior to 1950, Respondent Permanent operated its business under
a franchise as the exclusive distributor of Permanent Stainless Steel
cookware in the States of Texas, New Mexico, Arizona and Oklahoma
for the Solar-Sturges Manufacturing Company. On May 1, 1950,
Respondent Pressed Steel renewed the aforesaid franchise by an agree-
ment with Respondent Permanent.

4. Respondent Pressed Steel causes and has caused said stainless
steel cookware, upon order, to be transported from its place of business
in the State of Illinois to Respondent Permanent at its place of busi-
ness in the State of Texas. Respondent Permanent is now, and for
several years last, past has been, engaged in the sale and distribution
in commerce of said product, and has caused some of said product,

425783—58——48
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when sold, to be transported from its place of business in the State of
‘Texas to purchasers thereof in other states of the United States.

In the course and conduct of their business, as aforesaid, respondents
are now and have been in substantial competition with other corpora-
tions and parties likewise engaged in the business of selling and dis-
tributing cooking utensils in commerce between and among the various
states of the United States. The volume of respondents’ business in
cooking utensils in commerce has been and is substantial.

5. Respondent Pressed Steel has sold and sells its cooking utensils
‘to Respondent Permanent, which, in turn, has sold and sells said prod-
uct to the ultimate purchasers principally by personal solicitation
through the medium of its agents and representatives, hereinafter
called dealers. None of the capital stock of Respondent Permanent is
owned by Respondent Pressed Steel. Respondent Permanent’s sales
are not limited to products manufactured by Respondent Pressed Steel.

6. The principal method of selling employed by Respondent Per-
manent’s dealers has been by the giving of dinners and demonstrations
‘before groups of prospective purchasers. At such dinner parties sales
talks have been made and are made with respect to claimed advantages
of Permanent Stainless Steel cooking utensils in connection with the
preparation of food, and with respect to claimed disadvantages of
the cooking utensils of competitors, particularly those made of alumi-
num. The material for such sales talks has been furnished to the
dealers by Respondent Permanent. Both the demonstrations and
sales talks have created the false impression among some purchasers
and prospective purchasers in commerce that the consumption of food
cooked or kept in aluminum utensils will endanger health by causing
serious and dangerous poisons or specific diseases such as cancer, ar-
thritis, polio, etc. Such demonstrations and sales talks have further
created the false impression among some purchasers and prospective
purchasers in commerce that the use of Respondent Permanent’s cook-
ing utensils will be conducive to health by building up a good diges-
tive system and by preventing gall stones and stomach trouble.

Aluminum has been used in the manufacture of cooking utensils
for many years. During that period of time, it has been found to be
a highly satisfactory material for use in cooking utensils. The con-
sumption of food cooked or kept in aluminum utensils is neither
detrimental nor hazardous to the health of the users thereof by reason
of the use of aluminum utensils; no poisons are formed from the
preparation of foods in aluminum utensils.

7. Respondent Permanent has made statements by means of bro-
chures and pamphlets distributed in commerce to the effect that
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“Dr. Mayo, the well-known physician and surgeon, has stated that
“most diseases are traceable to faulty diet.””; and that “Water, used in
cooking, transmits, as a consequence, 212° F. heat into food and de-
stroys as much as 45% to 55% of the mineral contents in these foods,”
which statements were and are false.

Respondents Permanent and Pressed Steel have falsely represented
by means of advertising material distributed in commerce, that the
sulphur, phosphorus, chlorine, fluorine, iodine, and other mineral
-elements contained in food intended for human consumption, are de-
stroyed, damaged, or injured by the heat resulting from cooking
methods other than Respondent Permanent’s.

8. Respondents Permanent and Pressed Steel have also falsely
represented, by means of a brochure, distributed in commerce, which
depicted a child, under the heading “Food for Health,” flanked by
representations associating certain functions or structures of the body
with certain specified mineral elements, and stating that silicon is a
necessary nutrient for well-being; sodium and chlorine for the com-
plexion; iodine, calcium and phosphorus for the heart; chlorine and
sodium for the joints; phosphorus for the nails; fluorine for the
bones; potassium and chlorine for shapeliness; chlorine and sodium
for clear skin; magnesium, sulphur, sodium and iron for proper di-
gestion ; phosphorus, iodine and manganese for the nerves; magnesium
and phosphorus for the blood; and sodium for the ligaments.

A printed chart or table included in said brochure reads as follows:

Essential Organic

Mineral Salts
Sulphur— ‘
Brain, Nerves, Liver
Phosphorus—
Brain, * * *

Calecium—
* & ok Tungs
Magnesium—
Nerves, Intestines
Potassium—
Tissue, Glands

Chlorine—

Glands, Intestines
Fluorine—

Lungs, Tendons, Veins
Sodium—

Glands, Stomach, Blood

Effects

Purifies—tones system-—intensifies feeling
and emotions

Nourishes the brain cells: builds power of
thought; stimulates growth of hair and
bone.

® % %, ogiyes vitality, endurance; heals
wounds ; counteracts acid.

Relaxes nerves; refreshes system. Prevents
and relieves constipation.

Liver activator; strongly alkaline; makes
tissues elastic, muscles supple, creates
grace, beauty, good disposition.

Cleans; expels waste; freshens; purifies,
disinfects.

Strengthens; cements, builds resistance;
hardens.

Aids digestion; counteracts acidosis; halts
fermentation; purifies blood; dissolves
congestion.
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. Essential Organic
Mineral Salts Effects

Jodine— % % . mormalizes gland and cell action;

Glands, Brain ejects, and counteracts poisons.
Silicon— Gives keen hearing; sparkling eyes, pearly
Nails, Skin, Teeth, Hair teeth ard nails; glossy hair ; tones system..
Manganese— Increases resistance; strengthens; co-ordi-
Heart, Brain, Tissues nates thought and action; improves

memory.

The use of the above-described brochure, Commission’s Exhibit 5,
was discontinued by respondents in May, 1952.

9. By means of the aforesaid printed chart or table, respondents:
have falsely represented and implied that sulphur purifies and tones:
the human system and intensifies feeling and emotions; that phos-
phorus nourishes the brain cells; builds power of thought, and stimu-
lates the growth of the hair; that calcium gives vitality and endur-
ance, heals wounds, and counteracts acids; that magnesium relaxes
nerves, refreshes the human system, prevents and relieves constipa-
tion; that potassium is a liver activator, makes tissues elastic and
muscles supple, creates grace, beauty, and a good disposition; that
chlorine cleans, freshens, purifies, disinfects, and expels waste from
the human body; that fluorine has a beneficial effect on the lungs,
tendons and veins by strengthening, cementing, hardening and build-
ing the resistance of those tissues, tendons and veins; that sodium
aids digestion, counteracts acidosis, halts fermentation, purifies blood,
dissolves congestion ; that iodine normalizes glands and cell action and
ejects and counteracts poisons; that silicon gives keen hearing, spar-
kling eyes, pearly teeth and nails, and glossy hair, and tones the human
system ; that manganese increases resistance, strengthens thought and
action, and improves memory. :

10. Minerals are not appreciably damaged or destroyed by the heat
used in any method of cooking. Vitamin C and some elements of the:
Vitamin B complex are destroyed by prolonged high temperatures;
other vitamins are not. Depending upon the solubility of the com-
pound in which they occur in foods, minerals and Vitamins B, and C
are leached out in boiling water. If the water is not consumed as
part of the diet, there is a loss of these food elements. The amount
of loss depends on the amount in the food before cooking, which in
turn depends on the soil in which grown, the manner of harvesting
and storage, and the exposure to light and air between maturity and
preparation. o v ‘

" 11. As previously stated, at the giving of dinner parties and demon-
strations before groups of prospective purchasers, advertising liter-
ature has at times been distributed to prospective purchasers. Two of
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such advertising folders, known herein as Commission’s Exhibits 5
and 7, have been, at Respondent Permanent’s request, printed and sold
toit by Respondent Pressed Steel. Commission’s Exhibit 5 consists of
a printed folder which describes Permanent Stainless Steel cookware,
presents a “Food for Health” chart, describes the free dinner party
offered to prospective purchasers, and states that, after the dinner,—

We give a brief talk on the benefits of health cooking * * * We even clear
the table and wash the dishes. This is our method of demonstrating and ad-
vertising our product and to further show our appreciation for the privilege of
using your home we present you a beautiful gift—free.

The entire advertisement is over the name of Respondent Pressed
Steel, and the name of Respondent Permanent does not appear thereon.

Commission’s Exhibit 7 consists of a folder substantially the same as
Commission’s Exhibit 5, except for the omission therefrom of the
“Food for Health” chart. Both of these folders ask the interested pub-
lic to “Let us demonstrate in your home how Permanent cookware
seals in food values and flavors.”

The use in the above-described advertising literature of the words
“we,” “our” and “us,” with its specific authorization for oral statements
by salesmen contained in the words “We give a brief talk,” over the
name of Respondent Pressed Steel, created the appearance to prospec-
tive purchasers that the salesmen presenting such literature and giving
such talk were the authorized agents and spokesmen for the manu-
facturer of the cookware described therein. Indeed, Respondent,
Pressed Steel as well as Respondent Permanent admit in the stipula-
tion as to the facts that they dis buted-false-statemerits through the
medium of these_folders or brochures.The-activeé cooperation of
Respondent Pressed Steel with its distributors and salesmen in pro-
moting the retail sale of Permanent Stainless Steel cookware is further. _
shown by its solicitation of salesmen in the July, 1950 issue of
Specialty _Sglgsngg_n__Mggq ine, in an advertisement addressed only to
prospective salesmen. Therein Respondent Préssed Steel invited ‘such”
persons-to-become salssmen of Permunent Stainless Steel cookware,
and to work with >e>sta,b1i511e_'fc"f-d'ist“_fbutp_rs__‘ip___i};k]}gif' own £é1~1‘§to;=jf. In
such advertisement, interested prospective salesmen were mvited to
submit information concerning themselves to Respondent Pressed

F urthermore, the continued effort on the part of Respondent Pressed
Steel to create in the public mind confidence in the salesmen promoting
its product and to obtain thereby an increased volume of sales thereof
is shown by the publication, subsequent to the issuance of the com-
plaint, in the November, 1952, and January, 1953, issues of Good
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Housekeeping Magazine and Parents’ Magazine, of an advertisement
of Permanent Stainless Steel cookware, in which Respondent Pressed
Steel represents that “Each Permanent cookware representative is a
reliable businessman bonded after careful investigation.” In the
July, 1953 issue of Good Housekeeping Magazine, Respondent
Pressed Steel invites the public to “Welcome your authorized Perma-
nent representative when he calls for an appointment.”

In the face of the above facts, Respondent Pressed Steel contends
that it is not responsible for the oral statements made by the salesmen
of stainless steel cookware at the free dinner parties which were of-
fered in the printed advertisements prepared by Respondent Pressed
Steel, and for which it acknowledges respon51b1hty This contention
is based upon the technical theory th‘tt Respondent Presse Steel is

Respondent Pressed- Steel¢1f111uchtu1 es and sells its pr oduct to 111de-
pendent distributors, who in turn distr 1f>ute it to the purchasing pub-

lic throtugh ‘salesmen, called dealers, who- are. not. Respondent Pressed

ufacture1 can, in Justlce, ‘foster n the nnnds of p1 ospectlve pm chasels
fhe Impresswn that salesman selhnc 1ts I oduct is 1ts author 1zed 1ep~ :

H‘]oyed thiroug the efforts 6f such salesman, a substantial Volume of
sales of stich product, disclaim responsibility for the false representa-
tions, either oral or ‘written, by means of which such sales were made.

CONCLTUSIONS

The acts and practices of each respondent, as set forth above, have
had the capacity and tendency to mislead and deceive a substantial
number of the purchasing public into believing that the false repre-
sentations and false impressions created thereby were true, and to in-
duce a substantial number of the purchasing public, because of such
erroneous and mistaken belief, to purchase substantial quantities of
respondents’ products. As a result thereof, trade has been unfairly
diverted to the respondents from their competitors, in consequence of
which substantial injury has been done by respondents to competition
in commerce between and among the various states of the United
States.

The methods, acts and practices of respondents, as hereinabove
found, are all to the prejudice and injury of the public and of respond-
ents’ competitors, and constitute unfair and deceptive acts and prac-
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tices and unfair methods of competition in commerce within the in-
tent and meaning of the Federal Trade Commission Act. According-
ly, it is concluded that this proceeding is in the public interest, and
that respondents should be required to cease and desist from such

practices, as follows:
ORDER

It is ordered, That the respondents, Permanent Stainless Steel, Inc.,
a corporation, and U. S. Industries, Inc., a corporation, formerly
known as Pressed Steel Car Company, Inc., a corporation, and their
officers, agents, representatives and employees, directly or through
any corporate or other device, in connection with the offering for sale,
sale or distribution in commerce, as “commerce” is defined in the Fed-
eral Trade Commission Act, of cooking utensils made of stainless steel,
or any other products of substantially similar composition, design,
construction or purpose, do forthwith cease and desist from repre-
senting, directly or by implication:

1. That the consumption of food cooked or kept in aluminum uten-
sils will cause cancer, or is in any way detrimental or hazardous to
the health of the users.

2. That the preparation of food in aluminum utensils causes the
formation of poisons.

3. That cooking food in utensils in which water is used, or by any
method or process other than in respondents’ utensils, will, by reason
of the heat or otherwise, result in appreciable damage or destruction
to minerals.

4. That the use of respondents’ cooking utensils will promote or
insure health, or is any more conducive to health than the use of any
other recognized cooking utensils.

5. That the use of respondents’ said products will be of any benefit
in the prevention of gall stones or stomach troubles, or in building up
a good digestive system.

6. That the sulphur, phosphorus, chlorine, fluorine, iodine, or any
other mineral elements contained in food intended for human con-
sumption, are destroyed, damaged or injured by the heat resulting
from cooking methods other than respondents’.

7. That silicon is essential for proper human nutrition.

8. That sodium or chlorine has any specific effect on the complexion
or the skin; jodine, calcium or phosphorus on the heart; chlorine or
sodium on the joints; phosphorus on the nails; fluorine on the bones;
potassium or chlorine on shapeliness; magnesium, sulphur, sodium
or iron on the digestion; phosphorus, iodine or manganese on the
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nerves; magnesium or phosphorus on the blood; or sodium on the
ligaments.

9. (a) That sulphur purifies or tones the human system, or intensi-
fies feeling or emotions.

() That phosphorus nourishes the brain cells, has any effect on
the power of thought, or on the growth of the hair.

(¢) That calcium has any effect on vitality or endurance, heals
wounds, or counteracts acids.

(d) That magnesium has any effect on the nerves, refreshes the
human system, or prevents, or, as contained in human food, will relieve
-constipation.

(¢) That potassium is a liver activator, malkes tissues elastic or
muscles supple, creates grace or beauty or has any influence on one’s
«disposition.

() That chlorine cleanses, freshens, purifies, disinfects, or expels
waste matter from the human system.

(9) That fluorine strengthens, cements, hardens or builds the re-
sistance of the lungs, tendons or veins.

(%) That sodium in human food aids digestion, counteracts
acidosis, halts fermentation, purifies blood or dissolves congestion.

(¢) That iodine normalizes glands or cell action, or will eject or
counteract poisons.

() That silicon has any effect upon the hearing, the eyes, the teeth,
the nails, the hair, or any other organ or function of the body, or tones
the human system.

(%) That manganese increases resistance, strengthens or coordinates
thought or action, or has any effect on the memory.

OPINION OF THE COMDMISSION

By Secrest, Commissioner:

Presented for determination here is the appeal filed by the respond-
ent U. S. Industries, Inc. (formerly Pressed Steel Car Company,
Inc.) from the initial decision of the hearing examiner which ruled
this appellant and respondent Permanent Stainless Steel, Inc. have
engaged in unfair and deceptive acts and practices and unfair methods
of competition within the intent and meaning of the Federal Trade
Commission Act.

Appellant alleges that the primary issues presented by its appeal is
whether U. S. Industries, Inc. is responsible for the actions and state-
ments of the other respondent in this proceeding, Permanent Stainless
Steel, Inc. (hereinafter referred to as “Permanent”) or of the repre-
sentatives, dealers or agents of Permanent, and whether a cease and
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desist order could issue against appellant based upon statements in a
brochure, the use of which was discontinued prior to the issuance of
complaint. Appellant also takes issue with Paragraphs One through
Five of the order attached to the initial decision, alleging that these
paragraphs are based solely on oral misrepresentations by respondent
Permanent’s dealers and representatives, and not on material fur-
nished by it to Permanent. Appellant additionally requests modifica-
tion of Paragraph Six of this order, though admitting that the claims
prescribed therein are based on a brochure printed by it and furnished
to Permanent for distribution to its dealers.

The facts are not in dispute. Appellant U. S. Industries, Inc. is en-
gaged in the manufacture and sale of cooking utensils which are pur-
veyed to the public under the brand name Permanent Stainless Steel
Cookware. Appellant sells its products throughout the country
through fourteen. distributors, including respondent Permment
which is the exclusive enfranchised dealer for these utensils in a four-
state ared.” Appellant “sells it ndent Pelm'ment
which, in turn, promotes sales of its produ s to nltimate users princi-
pally through the course of dinner parties and demonstrations con-
ducted by Permanent’s sales representatives. The order in this matter
is directed against both appellant and respondent Permanent, but re-
spondent Permanent. has not taken an appeal from the examiner’s ini-
tial decision.

The complaint, under which this proceeding was instituted, has
charged that appellant and respondent Permanent, through the lat-
ter’s agents, representatives or employees, have engaged in misrepre-
sentation of appellant’s products, in commerce, in the respects therein
alleged, and falsely disparaged competitive cookware, particularly
aluminum. Contained in the record is a stipulation between counsel
which conclusively establishes that, during the course of the sales
talks, false statements have been made by salesmen to the effect that
the consumption of food prepared or kept in aluminum utensils will
endanger health by causing cancer and other diseases. It similarly
appears that during these demonstrations, statements have been made
which falsely represent that respondent’s wares will be conducive to
health by building up a good digestion and preventing gallstones and
stomach trouble. The maternl for these false representations was
furnished to its representatives by respondent Permanent.

The initial decision found that the statements contained in certain: )<
folders presented by appellant over its own name and sold by it to

respondent Permanent and other distributors for use In promoting

sales Et?d?ﬁrﬁf es'and othe1 demonstrations, have served to create
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“the impression among pr ospectwe purchasers that the salesmen con-
Y ductmg the presentatlons are the representatives of and spokesmen for
Q the appellant "The initial decision holds that havmg fostered the im-
\p1 ession that the salesmen selling its product is its authorized repre-
sentative and demonstrator therefor, and having thereupon enjoyed
a substantial volume of sales through the salesman’s efforts, appellant
-cannot then disclaim responsibility for the false representations by .
means of which such sales were made.

In interposing objections to the decision’s ruling that the manufac-
‘turer must be deemed to share responsibility for the oral misrepresen-
tations of the salesmen, appellant contends that the language of the
folders furnished by it has not conveyed the impression that respond-
ent Permanent’s dealers were appellant’s representatives. We think
this contention is Wholly without merit. Featuring appellant’ s stain-

,ti-a'fé in yom “home how perma-
As set forth in the

initial decision, the folder also states:

* ok % we g1ve a brief talk on the | beneﬁts of he th cooking. * * * We even

wésh the alahes ThIS 1s om 10d of dem011<t1at1ng and_‘

Addltlonally, by means of its folders deplctmo a child flanked by
representations associating certain functions of the body with speci-
fied mineral elements, appellant has represented, among other things,
that these elements will normalize gland and cell action, aid digestion,
increase resistance, coordinate thought and action, and improve mem-

sory, which statements and others appellant has stipulated are false.
/ The examiner recommended issuance of an order against the false
| statements contained in appellant’s folders, and found that such fold-
L ers had served to create the impression that the salesmen were the
representatives and spokesmen of the appellant By placing in the

to knowmg that they would be used by respondent’s demlers nd rep-
@tm@jppellant furnished a means by
‘which prospective puichasers could be unfalrly 1nﬁuenced and misled.
,;Mtl1fif"fl~e—é§ﬁrllner was correct in holding that appellant
/ suﬁl}ereforé"wsha | t"Permaneﬁt 1espons1bll1ty for
\ the false claim§ made.” T

LS ~Appéllant contends that even admitting responsibility for the state-

1 0. Howard Hunt Pen Co. v. F. T. C., 197 F. 2d 278 ; F. T. C. v, Winsted Hosiery Mills,
258 U. S. 493.
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ments contained in its folders, it should not be held under Paragraphs

One_l;h_;ough Five of the order, which it contends are based solely on
and not

oral misreprese batLomhy&Lglldellt Permanent’s sa]esme

be and was ascribed to these salesmen because of ap ll ]

tlsmg TNor do we deem it materlal as urged under peal, that
an actual agency relationship may not have, in fact, existed between
appellant and these salesmen.

In Standard Distributors v. Federal Trade Commission, 211 F. 2d 7
(2d C. A. 1954), Judge Learned Hand, in upholding the Commission’s
order with respect to a corporate officer named in his individual
capacity as a party to that proceeding, said, in part:

It is indeed true that this results in holding such an officer responsible for
the conduct of those who are not his agents; * * * However, we do not see that
it is any severer a responsibility than that of a principal for the conduct of his
agent within the scope of an “apparent authority” that he may have done his
best to circumscribe. It is true that “apparent authority” has at times been said
to result from estoppel; but that is not true® for the principal is held, even
though the third person does not rely in any way upon the authority; as, for
example, in the case of a tort. As Professor Wigmore long ago pointed out, the
doctrine in such cases is a more or less rationalized vestige of altogether different
notions whose provenience goes back to the archaic law of status.® So far as
it ‘any longer satisfies our present demands of justice, it is because, since the
principal has selected the agent to act in a venture in which the principal is
interested, it is fair, as between him and a third person, to impose upon him
the risk that the agent may exceed his instructions—subject, indeed, to limits,
vaguely left open, upon his “apparent authority.”

Much the same argument seems to us to be permissible, when, as here, no

agency exists.
The statements made during the course of the oral sales presenta-...
tions must be construed in the hq_ht of allthe att ndant circumstances,
mc]udmcr the’ appe]lant’s folders in ln d and )
>fthe between appellant and these sales-
men and his reliance thereon. The Commission, indued by statute
with the public interest,* is not bound by common law principles of
agency in fulfilling its statutory mandate to protect the public from
deception. The customary and probable implication from appellant’s

furnishing responglent erm‘ment’s representmtlves w1th brochures

2 Restatement of Agency, Sec. 159 (¢).
3 Responsibility for Tortious Acts, VII Harvard Law Review, pp. 397-405; Kidd v.

Edison Co., 239 Fed. Rep. 405 ; affd. 242 Fed. Rep. 923 (C. A. 2).
4388 Stat. 719 ; Title 15 U. S. Code, Sec. 45.
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contzunn‘g deceptive-claims, under its name, would seem to be that t this
agent s authority to represent. appell*mt was- w:lthout hm1t‘tt'in for the

purportmo‘ to act for it. WVe 11}11{ the app .1_1t by fur nlshlnfr theae_‘_w
folders to hlga@_s'trlbutm s, provided a very effective shell to be used in
hunting customers for appellant’s waves. How ever, he is not absolved.
by the fact that, to the shell, the salesmen may have added a few buck-
shot of their own.

We deem it immaterial, as urged by appellant, that no express state-

is contained in the §t19111at1011 to the ﬁ'ect that p1 ospectlve pur-

5 considered the dealers to be appellant’s representatives, or that

_ho statement appears there indicating that these salesmen sought to-
emphasize, or - additionally confirm to purchasel s, th ]atlonshlp with
appellant which was attributed in such promotional ma ... We
deem it immatert lal; also, that the appellant may have never expressly
rLpproved the oral misr epresentations under consideration here, in the
course of specific sales transactions. Nor is it controlling, moreover,

"Vas additionally urged under the appg_@lj_that appellant may. have
lacked disciplinary authority over salesmen who ‘misrepresented its
ool\.wqr ~
Reference appears in the initial decision to_magazine advertising
engaged in by the appellant, one of which sohclted prospective sales-
men to contact appellant for employment in selling cookware with its
distributors. In other advertisements, likewise incorporated into the
stipulation by reference, the statement appears, among others, that
% /“Each Permanent Cookware representative is a reliable businessman
bonded after careful investigation.” Appellant urges that the latter
of these two categories of magazine advertisements cannot be comn-
sidered as proof that the concern has held out the dealers as its repre-
sentatives. The advertisements further state that the products ave
sold through independent distributors and their courteous local repre-
sentatwes, and in certain of them the public is solicited to participate
in the free dinner parties conducted by “your local Permanent repre-
sentative.” The advertisements in question clearly evidence appel-
(lant s actlve cooperatlon with dealers-in promotmg the retail sale of
% \its cookware.” Tt would b improper to conclude that the statements
%ntfuned n the magazine advertisements could not be deemed to con-
stitute evidence relevant and material to a determination of whether
appellant may have held salesmen out as its representatives.
It is contended additionally that such latter magazine advertise-
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ments may not be properly considered as proof that appellant has held
the salesmen out as its representatives for the reason that they were

not published until after this proceeding was instituted. In the situa-

tion here presented, it is not necessary however, to pass on this point.
‘We note in this connection that the initial decision did not rely upon
these advertisements as controlling to the conclusion in question, but
rested its determination, instead upon statements contained in the
folders. This isevident when it is considered that the decision below,
when referring to these magazine advertisements, found that their dis-
semination attested a “continued effort” by appellant to create con-
sumer confidence in salesmen promoting its products. The conten-
tions advanced under these aspects of the appeal are accordingly
rejected.

It is additionally urged in the appeal brief that this proceeding is
now moot with respect to appellant’s practices inagmuch as its use
“of the deceptive folders or brochures was discontinued May, 1952,
approxnnately two months prior to 1nst1t‘f1_§1§n of this proceeding.
Even assuming, arcruendo ‘that appellant does not now conte]ﬁlﬂate
recirculating the deceptive folders, the fact remains that appellant
vigorously maintained that its practices were lawful throughout the
course of extended hearings in this proceeding, which hearings were
terminated only when the stipulation as to the facts was agreed upon
for inclusion into the record. We think that issuance of an appro-
priate order is required to insure against resumption of the challenged
practices. The record, moreover, contain indication that the sales-
men, whom appellant : has held out as its rep ives and currently
“holds out in its advertising as bonded and ‘reliable sources for its
products, have dlscontuiued the false_statements which ftppellant
admits were used in sales presentatlo s 1 'ts\prod icts. The question
of mootness is for the Commission to deci e,5 and there is no assurance
in this record that the acts complained of will not be resumed. Re-
jected, accordingly, are appellant’s contentions that this proceeding
ismoot.

Appellant additionally requests in its brief that the proscriptive
language appearing in Paragraph Six of the order attached to the
initial decision be modified by appending a proviso expressly per-
mitting its use of statements to the effect that depending upon the
solubility of the compound in which they occur in foods, minerals are
leached out in boiling water. In opposing this request, counsel sup-
portlnor the complaint asserts he does not challenge the suggested
proviso’s scientific accuracy on record basis. He urges in this con-

5 Guarentee Veterinary Co., et al. v. Federal Trade Commission, 285 Fed. 853.
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nection, however, that the present language of Paragraph Six does:
not proscribe statements in the vein referred to, and we think his
interpretation of the paragraph in question is in all respects correct.

We are accordingly denying appellant’s appeal in its entirety and.
are entering our order adopting the hearing examiner’s initial decision..
The decision is modified insofar as it relates to the name of appellant
company, as it appears from the record that on October 29, 1954, the:
name “Pressed Steel Car Company, Inc.” was changed to “U. S
Industries, Inc.”

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE!

This matter came on to be heard by the Commission upon the appeal
filed by the respondent Pressed Steel Car Company, Ine., now known
as U. S. Industries, Inc., from the initial decision of the hearing
examiner.

Having considered the record herein, the Commission, for reasons
stated in its accompanying opinion, has determined that the excep-
tions interposed under the appeal are without merit and should be
dented.

The Commission is of the further view that its decision here should
take cognizance of certain changes in the appellant’s corporate struc-
ture and name which have occurred since this proceeding was in-
‘stituted, and that it should modify the order to cease and desist to
the end that such order contain reference to appellant under its pres-
ent name of U. S. Industries, Inc.

1t s ordered, That the appeal of respondent U. S. Industries, Inc.,
formerly known as Pressed Steel Car Company, Inc., be, and the same
hereby is denied.

It is further ordered, That the preamble of the order to cease and
desist contained in the initial decision be, and it hereby is, modified by
striking the words “Pressed Steel Car Company, Inc., a corporation,”
and substituting in lieu thereof the words “U. S. Industries, Inc., a
corporation, formerly known as Pressed Steel Car Company, Inc.”

It is further ordered, That the initial decision, as modified herein
be, and it hereby is, adopted as a part of the decision of the
Commission.

1t is further ordered, That the respondents Permanent Stainless
Steel, Inc., and U. S. Industries, Inc., formerly known as Pressed
Steel Car Company, Inc., shall, within sixty (60) days after service
upon them of this order, file with the Commission a report in writing
setting forth in detail the manner and form in which they have com-
plied with the order to cease and desist. :
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Ix tar MATTER oF
LESTER SLAMOWITZ ET AL. TRADING AS LEMAR FURS

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE.
FEDERAL TRADE COMMISSION ACT AND OF THE FUR PRODUCTS LABELING
ACT

Docket 6233. Complaint, Sept. 16, 195)—Decision, Feb. 18, 1955

Consent order requiring a furrier in New York City to cease misbranding fur
products in violation of the Fur Products Labeling Act.
Before Mr. Loren H. Laughlin, hearing examiner.,
Mr. JohnJ. McNally for the Commission.
Mr. Leonard Feldman, of New York City, for respondents.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fur Products Labeling Act, and by virtue of the authority
vested in it by said Acts, the Federal Trade Commission, having
reason to believe that Lester Slamowitz and Marvin Imberman, as
individuals and copartners trading as Lemar Furs, hereinafter re-
ferred to as respondents, have violated the provisions of said Aects and
the Rules and Regulations promulgated under the Fur Products
Labeling Act, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby issues
its complaint, stating its charges in that respect as follows:

Paracrapa 1. Respondents Lester Slamowitz and Marvin Imber-
man are individuals and copartners trading as Lemar Furs with their
principal office and place of business located at 345 Seventh Avenue,
New York, New York.

Par. 2. Subsequent to the effective date of the Fur Products
Labeling Act on August 9, 1952, the respondents have introduced,
manufactured for introduction, sold, offered for sale, transported, and
distributed in commerce as ‘“‘commerce” is defined in the Fur Products
Labeling Act, fur products, as that term is defined in said Act, and
have manufactured for sale, sold, offered for sale, transported, and
distributed fur products which have been made in whole or in part of
fur, as that term is defined in said Act, which have been shipped and
received in commerce.

Par. 3. Among the fur products referred to above were stoles.
Exemplifying respondents’ practice of violating the Fur Products
Labeling Act and the Rules and Regulations thereunder is their
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(A) Misbranding and false invoicing of such fur products by :

(1) Failing to affix labels to fur products and failing to furnish
invoices to purchasers of fur products showing:

(@) the name or names of the animal or animals producing the fur
contained in the fur products as set forth in the Fur Products Name
Guide and as permitted under the Rules and Regulations;

(0) that the fur products contain or are composed of bleached, dyed
or otherwise artificially colored fur;

(¢) the name of the country of origin of any imported furs used
in fur products.

(2) Falsely and deceptively representing on labels and invoices
that their fur products were “Natural Mink,” when they were in fact
tip-dyed.

(B) Further misbranding their fur produects by:

(1) Ifalsely or deceptively labeling and otherwise falsely or decep-
tively identifying said fur products;

(2) Mingling non-required information with required information
in violation of the Fur Products Labeling Act and Rule 29 of the
Regulations;

(8) Failing to set forth on labels the name or other identification
issued and recorded by the Commission of one or more persons who
manafactured such fur products for introduction into commerce,
introduced it in commerce, sold it in commerce, advertised or offered
it for sale in commerce, or transported or distributed it in commerce.

Par. 4. The aforesaid acts and practices of respondents were in
violation of the Fur Products Labeling Act and the Rules and Regula-
tions promulgated thereunder, and constituted unfair and deceptive
acts and practices and unfair methods of competition in commerce
under the Federal Trade Commission Act.

Drciston or tHE CoddMIssioN

Pursuant to Rule XXII of the Commission’s Rules of Practice,
and as set forth in the Commission’s “Decision of the Commission
and Order to File Report of Compliance,” dated February 18, 1953,
the initial decision in the instant matter of hearing examiner Loren H.
Laughlin, as set out as follows, became on that date the decision of
the Commission.

INITIAL DECISION BY LOREN Ii. LAUGHLIN, HEARING EXAMINER

The Federal Trade Commission (hereinafter referred to as the
Commission) on September 16, 1954, issued its complaint herein
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under the Federal Trade Commission Act, and the Fur Products
Labeling Act against the above-named respondents, charging them
in certain particulars with having violated the provisions of said Acts
and the Rules and Regulations promulgated by the Commission under
the Fur Products Labeling Act. The respondents were duly served
with process and thereafter requested and obtained time from the
Hearing Examiner in which to file answer, which time was last ex-
tended to December 8, 1954.

On November 2, 1954, the respondents, however, stipulated in writ-
ing with counsel supporting the complaint, therein waiving the filing
of an answer and agreeing that a consent order against the respond-
ents be entered herein in terms identical with those contained in the
notice issued and served on respondents as a part of the complaint
hevein. Such written stipulation was approved in writing by the
Director and Assistant Director of the Commission’s Bureau of
Litigation.

By said stipulation, among other things, respondents have admitted
all the jurisdictional allegations of the complaint and agreed that the
record herein may be taken as if the Commission had made findings
of jurisdictional facts in accordance with such allegations; that the
parties expressly waive a hearing before the Hearing Examiner or
the Commission and all further and other procedure to which the
respondents may be entitled under the Federal Trade Commission
Act or the Rules of Practice of the Commission; and that the order
to cease and desist issued in accordance with said stipulation shall
have the same force and effect as if made after a full hearing, the
parties having waived specifically therein any and all right, power
or privilege to challenge or contest the validity of said order. It was
also stipulated and agreed therein that the complaint herein may be
used in construing the terms of the order provided for in said stipula-
tion and, further, that the signing of said stipulation is for settlement
purposes only and does not constitute an admission by respondents
that they have violated the law as alleged in the complaint.

The aforesaid stipulation for consent order as so approved was sub-
mitted on November 10, 1954, to the above-named Hearing Examiner
for his consideration in accordance with Rule V of the Commission’s
Rules of Practice. And upon due consideration of the complaint
and the stipulation for consent order, which is hereby accepted and
ordered filed as part of the record herein, it having been stipulated
they shall be the entire record herein on which such order may be
entered, the Iearing Examiner finds that the Commission has juris-
diction of the subject matter of this proceeding and of each and all

423783—58 49
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of the parties respondent herein; that the complaint states a legal
cause for complaint under the Federal Trade Commission Act, and the
Fur Products Labeling Act, and the Rules and Reygulations promul-
gated by the Commission under the latter Act against the respondents
as a whole and in each of the particulars alleged therein; that this
proceeding is in the interest of the public; that the following order
as proposed in said stipulation is appropriate for the disposition of
this proceeding, the same to become final when it becomes the order
of the Commission; and that said order therefore should be, and
hereby is, entered as follows:
ORDER

It is ordered, That respondents Lester Slamowitz and Marvin
Imberman, as individuals and as copartners trading as Lemar Furs
or under any other trade name, and respondents’ representatives,
agents and employees, directly or through any corporate or other
device, in connection with the introduction or manufacture for intro-
duction into commerce, or the sale, or offering for sale in commerce,
or the transportation or distribution in commerce of any fur product;
or in connection with the manufacturing for sale, sale, offering for
sale, transportation or distribution of any fur product which is made
in whole or in part of fur which has been shipped and received in
commerce, as “commerce,” “fur” and “fur product” are defined in the
Fur Products Labeling Act, do forthwith cease and desist from:

“(A) Misbranding and falsely invoicing fur products by:

(1) Failing to affix labels to fur products and failing to furnish
invoices to purchasers of fur products, showing:

(¢) the name or names of the animal or animals producing the
fur contained in the fur product as set forth in the Fur Products Name
Guide and as permitted under the Rules and Regulations;

(b) that the fur product contains or is composed of used fur, when
such is a fact;

(¢) that the fur product contains or is composed of bleached, dyed
or otherwise artificially colored fur, when such is a fact;

(d) that the fur product is composed in whole or in substantial part
of paws, tails, beilies or waste fur, when such is a fact;

(e) the name of the country of origin of any imported furs used
in a fur product;

(2) Using on labels attached to fur products and on invoices of
fur products, the name of another animal in addition to the name of
the animal actually producing the fur contained in the fur product.

(3) Falsely and deceptively, representing on labels and invoices
that their fur products are “Natural” when they are in fact tip-dyed.
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(B) Misbranding their fur products by :

(1) Falsely or deceptively labeling or otherwise falsely or decep-
tively identifying said fur products, or using labels affixed to such fur
products which contain any form of misrepresentation or deception
with respect to such fur products;

(2) Setting out on labels attached to fur products non-required in-
formation w1th required information

(3) Failing to set forth on required labels attached to fur products
the name or other identification issued and registered by the Commis-
sion of one or more persons who manufactured such fur products for
introduection into commerce, introduced it in commerce, sold it in com-
merce, advertised or offered it for sale in commerce, or transported
or distributed it in commerce.

ORDER TO FILE REPORT OF COMPLIANCE

1t is ordered, That the respondents herein shall within sixty (60)
days after service upon them of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which they have complied with the order to cease and desist [as re-
quired by said declaratory decision and order of February 18, 1955].
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Ix THE MATTER OF
JOSEPH BAUM

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT AND OF THE FUR PRODUCTS LABELING ACT

Docl:et 6265. Complaint, Nov, 26, 1954—Decision, Feb. 22,1955

Consent order requiring a furrier in New York City to cease misbranding and false
invoicing of fur products in violation of the Fur Products Labeling Act.

Before M. J. Earl Coxz,hearing examiner.
Mr.JohnJ. McNally for the Commission.

COMPLAINT

Pursuant to the provisions of the Federal Trade Cemmission Act
and the Fur Products Labeling Aet, and by virtue of the authority
vested in it by said Acts, the Federal Trade Commission, having
reason to believe that Joseph Baum, an individual, hereinaiter re-
ferred to as respondent, has violated the provisions of said Acts, and
the Rules and Regulations promulgated under the Fur Products La-
beling Act, and it appearing to the Commission that a proceeding
by it in respect thereof would be in the public interest, hereby 1ssues
its complaint, stating its charges in that respect as follows:

Paracrarir 1. Respondent Jeseph Bawm is an individual with his
principal office and place of business located at 214 West 28th Street,
New York, New Yok

Par. 2. Subsequent to the effective date of the Fur Products La-
beling fict on August 9, 1952, the respondent has introduced, mant-
factured for introduction, sold, offered for sale, transported, and dis-
tributed, in commerce, as “commerce” is defined in the Fur Products
Labeling Act, fur products and furs, as those terms are defined in said
Act, and has manufactured for sale, sold, offered for sale, transported,
and distributed, fur products, which have been made in whole or in
part of fur which had been shipped and received in commerce. Among
such furs and fur products were trimmings, scarves and stoles.

Par. 3. Certain of said fur products were misbranded in that they
were falsely and deceptively labeled or otherwise falsely and decep-
tively identified with respect to the name or names of the animal or
animals that produced the fur from which said fur products had been
manufactured, in violation of Section 4 (1) of the Fur Products
Labeling Act. :
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Par. 4. Certain of said fur produ:ts were misbranded in that they
were not labeled as required under the provisions of Section 4 (2)
of the Fur Products Labeling Act and in the manner and form pre-
scribed by the Rules and Regulations promulgated thereunder.

Par. 5. Certain of said fur products were misbranded in that re-
spondent, on labels attached to fur products,

(¢) Mingled non-required information with required information
in violation of the Fur Products Labeling Act and Rule 29 of the
Rules and Regulations promulgated under said Act; and

() TFailed to show the item number of such fur products in viola-
tion of the Fur Products Labeling Act and Rule 40 of the Rules and
Regulations promulgated thereunder.

Par. 6. Certain of said fur products were falsely and deceptively
invoiced in that they were not invoiced as required under the pro-
visions of Section 5 (b) (1) of the Fur Products Labeling Act and in
the manner and form prescribed by the Rules and Regulations promul-
gated thereunder.

Par. 7. Certain of said fur products were falsely and deceptively
invoiced in that such invoices misrepresented the name of the animal
that produced the fur from which said fur products had been manu-
factured, in violation of Section 5 (b) (2) of the Fur Products La-
beling Act. '

Par. 8. Certain of said fur products were falsely and deceptively
invoiced in that respondent, on invoices furnished to purchasers and
prospective purchasers of said fur products, failed to show the item
number of such fur products, in violation of the Fur Products Label-
ing Act and Rule 40 of the Rules and Regulations promulgated
thereunder.

Par. 9. The aforesaid acts and practices of respondent were in
violation of the Fur Products Labeling Act and the Rules and Regula-
tions promulgated thereunder, and constituted unfair and deceptive
acts and practices in commerce under the Federal Trade Commission
Act.

Decisiox oF THE COMMISSION

Pursuant to Rule XXII of the Commission’s Rules of Practice, and
as set forth in the Commission’s “Decision of the Commission and
Order to File Report of Compliance”, dated February 22, 1955, the
initial decision in the instant matter of hearing examiner J. Earl
Cox, as set out as follows, became on that date the decision of
the Commission.
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INITIAL DECISION BY J. EARL COX, HEARING EXAMINER

The complaint in this proceeding charges that the respondent,
Joseph Baum, of 214 West 28th Street, New York, New York, has
violated the provisions of the Federal Trade Commission Act and
the Fur Products Labeling Act by falsely and deceptively labeling
and invoicing fur trimmings, scarves, stoles and other fur products
which the respondent has manufactured, sold and distributed in com-
merce, as “‘commerce” is defined in said Acts. _

Without filing an answer, and prior to the date set in the complaint
for the initial hearing in this proceeding, respondent entered into a
Stipulation For Consent Order with counsel supporting the com-
plaint. This stipulation was approved by the Director and Assistant
Director of the Commission’s Bureau of Litigation, and transmitted
to the Hearing Examiner.

The stipulation provides, among other things, that respondent ad-
mits all the jurisdictional allegations set forth in the complaint and
that the record herein may be taken as if findings of jurisdictional
facts had been made in accordance with such allegations; that the
stipulation, together with the complaint, shall constitute the entire
record herein ; that the complaint may be used in construing the order
agreed upon, which may be altered, modified or set aside in the man-
ner provided by the statute for orders of the Commission; that the
signing of the stipulation is for settlement purposes only and does
not constitute an admission by respondent that he has violated the
law as alleged in the complaint; and that the order provided for in
the stipulation and hereinafter included in this decision shall have
the same force and effect as if made after a full hearing, presentation
of evidence and findings and conclusions thereon.

All parties waive the filing of answer, hearings before a Hearing
Examiner or the Commission, the making of findings of fact or con-
clusions of law by the Hearing Examiner or the Commission, the
filing of exceptions and oral argument before the Commission, and
all further and other procedure before the Hearing Examiner and
the Commission to which respondent may be entitled under the Fed-
eral Trade Commission Act or the rules of the Commission, including
any and all right, power or privilege to challenge or contest the
validity of the order entered in accordance with the stipulation.

The order agreed upon conforms to the order contained in the
notice accompanying the complaint, and disposes of all the issues
raised in the complaint. The Stipulation For Consent Order is there-
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fore accepted, this proceeding is found to be in the public interest,
and the following order is issued :

It is ordered, That respondent Joseph Baum, an individual, and
respondent’s representatives, agents and employees, directly or through
any corporate or other device, in connection with the introduction
or manufacture for introduction into commerce, or the sale or of-
fering for sale in commerce, or the transportation or distribution in
commerce, of any fur product; or in connection with the manufac-
turing for sale, sale, offering for sale, transportation or distribution
of any fur product which is made in whole or in part of fur which
has been shipped and received in commerce, as “commerce,” “fur”
and “fur product” are defined in the Fur Products Labeling Act, do
forthwith cease and desist from:

A. Misbranding fur products by :

1. Falsely or deceptively labeling or otherwise identifying any
such product as to the name or names of the animal or animals that
produced the fur from which such product was manufactured.

2. Failing to affix labels to fur products showing:

(a) The name or names of the animal or animals producing the fur
or furs contained in the fur product as set forth in the Fur Products
Name Guide and as prescribed under the Rules and Regulations;

(5) That the fur product contains or is composed of used fur, when
such is a fact;

(¢) That the fur product contains or is composed of bleached, dyed
or otherwise artificially colored fur, when such is a fact;

(d) That the fur product is composed in whole or in substantial
part of paws, tails, bellies, or waste fur, when such is a fact;

(e) The name, or other identification issued and registered by the
Commission, of one or more persons who manufactured such fur
product for introduction into commerce, introduced it into commerce,
sold it in commerce, advertised or offered it for sale in commerce, or
transported or distributed it in commerce;

(f) The name of the country of origin of any imported furs used in
the fur product.

3. Mingling non-required information with required information
on labels attached to fur products in violation of Rule 29 of the Rules
and Regulations.

4. Failing to show, on labels attached to fur products, the item num-
ber of such fur products, as required by Rule 40 of the Rules and

Regulations.
B. Falsely or deceptively invoicing fur products by:
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1. Failing to furnish invoices to purchasers of fur products show-
ing: .

(a) The name or names of the animal or animals producing the
fur or furs contained in the fur product, as set forth in the Fur Prod-
ucts Name Guide and as prescribed under the Rules and Regulations;

(6) That the fur product contains or is composed of used fur,
when such is the fact; '

(¢) That the fur product contains or is composed of bleached,
ayed or otherwise artificially colored fur, when such is the fact:

(d) That the fur product is composed in whole or in substantial
part of paws, tails, bellies, or waste fur, when such is the fact;

(¢) The name and address of the person issuing such invoice:

(7) The name of the country of origin of any imported furs con-
tained in a fur product. :

2. Using on invoices the name or names of any animal or animals
other than the name or names provided for in paragraph B(1) (a)
above, or furnishing invoices which contain any form of misrepresen-
tation or deception, directly or by implication, with respect to such
fur product.

3. Failing to show the item number or mark of each fur product
on the invoice pertaining to such product, as required by Rule 40
of the Rules and Regulations.

ORDER TO FILE REPORT OF COMPLIANCE

1t is ordered, That respondent Joseph Baum, an individual, shall,
within sixty (60) days after service upon him of this order, file with
the Commission a report in writing setting forth in detail the man-
ner and form in which he has complied with the order to cease and
desist [as required by said declaratory decision and order of February
22, 1955]. :



COLUMBIAN BRONZE CORP. ET AL. 759

Complaint

Ix THE MATTER OF
COLUMBIAN BRONZE CORPORATION ET AlL.

CONSENT ORDER., ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 6204. Complaint, May 5, 1954,—Decision, Feb. 24, 1955

Consent order requiring the two corporate producers of the “vast bulk” of
inboard marine propellers for pleasure craft in the eastern United States,
with main offices at Freeport, Long Island, and Grand Rapids, Mich., re-
spectively, to cease cooperating in fixing and maintaining prices, ete., for
their products.

Before 2/r. John Lewis, hearing examiner.
Mr. George W. Williams for the Commission.
(#lass, Lynch & Kusch, of New York City, for Columbian Bronze
Corp.
MceCobl, Heaney & Dunn, of Grand Rapids, Mich., for Michigan
Wheel Co., etc.
CoOMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that the corporations
listed above in the caption of this complaint, and more particularly
described and referred to hereinafter as respondents, have violated
the provisions of Section 5 of the said Act (U. S. C. Title 15, Sec. 45),
and it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint,
stating its charges in that respect as follows:

Paracrara 1. Respondent Columbian Bronze Corporation is a
corporation organized, existing, and doing business under the laws
of the State of New York, with its office and principal place of business
at Freeport, Long Island, New York, and is sometimes herein referred
to as “Columbian.”

Respondent Michigan Wheel Company is a corporation organized,
existing and doing business under the laws of the State of Michigan,
with its principal office and place of business at 239 Market Avenue,
S. W., Grand Rapids, Michigan, and is sometimes referred to herein
as “Michigan.”

The respondent Michigan Wheel Company purchased and wholly
owns the trade name “The Federal Propellers,” which is generally con-
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ducted by Michigan as a separate unit, and at the same address, and
is sometimes referred to herein as “Federal.”

Par. 2. The above-named respondents are principally engaged in
the production and marketing of marine propellers of the type gen-
erally used for pleasure craft and range in size from 8 inches to 65
inches in diameter, some of which may be of a special or unique design.
Respondent, Michigan Wheel Company, produces and markets a line
of both inboard and outboard propellers. Neither Federal nor Colum-
bian produces or markets outboard propellers.

While propellers are produced by concerns on the West Coast, the
business of those on the West Coast is confined largely to the western
area of the United States, and the business of respondents is confined
largely to the eastern area of the United States. '

There are a number of propeller producers and marketers in the
United States, as above indicated, most of whom are small producers
thereof, and by reason of the position of the respondents in the in-
dustry, who produce and market the vast bulk of the said propellers in
at least the eastern area, they have a dominant, or potentially dominant,
position therein in said eastern area. ‘

In addition to the production and distribution of propellers, re-
spondents produce and market other marine hardware and equipment.

The respondent Columbian Bronze Corporation had an average
annual volume of sales of approximately $1,500,000, a large part of
which was for the marine propeller segment of its business.

The respondent Michigan, including The Federal Propellers, had
gross sales in 1952 of approximately $2,000,000, of which amount ap-
proximately $1,500,000 represents the marine propeller segment of
its business.

The customers of the respondents are distributors, dealers, boat
builders, boat owners and the government, on bids. Distributors are
generally defined as those customers who start with and have a stock
of propellers valued at $1,000 for inboard and $500 for outboard pro-
pellers, and generally perform the function of a distributor. Dealers
are those who sell directly to the users thereof.

Par. 8. The said respondents, in the regular course and conduct of
their respective businesses, as hereinabove described, sell and cause
the aforesaid products, when sold, to be shipped or otherwise trans-
ported to purchasers thereof located in States of the United States
other than in the state of origin of said shipment, and in the District
of Columbia, and the said respondents have, during all the time herein
described, carried on and are now carrying on a constant course of
trade in commerce in said products, between and among the various
States of the United States and in the District of Columbia. '
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Par. 4. The said respondents are in competition with one another
and with others in producing, selling and otherwise distributing the
products herein described and referred to as inboard marine propellers,
in commerce, within the intent and meaning of the Federal Trade
Commission Act, except insofar as actual and potential competition
has been hindered, frustrated, lessened, restricted, restrained, or elimi-
nated by the acts, practices and methods alleged herein.

Par. 5. Since on or about January 1, 1947, respondents have en-
gaged in a mutual and common understanding and planned common
course of action to lessen, suppress and eliminate competition between
and among themselves in the sale of inboard marine propellers, and
in furtherance thereof and pursuant thereto have engaged in, done and
performed the following acts, practices, methods and things:

(@) Discussed with one another prospective price changes and pro-
spective discount schedules and sales terms, in advance of the establish-
ment of such price lists and discount schedules.

(b) Exchanged price information in the form of price lists, discount
schedules and sales terms before and after sales transactions.

(¢) Conferred and consulted with one another concerning arrange-
ments with dealers, jobbers and distributors.

(d) Discussed and conferred with one another in advance of publi-
cation or announcement of prices, or price changes, the charge to be
included in the boring of shaft holes in propellers.

Par. 6. The effect of the aforesaid mutual and common understand-
ing and planned common course of action and the acts, practices,
methods and things done in furtherance thereof and in pursuance
thereto, as alleged in Paragraph Five above, has been and is to elimi-
nate, lessen and suppress competition between and among the respond-
ents by the establishment of uniform prices and substantially uniform
prices and other terms and conditions of sale and charges, and has a
dangerous tendency to enhance prices, and to injure and deprive the
public of the benefits of free and full competition; and is altogether
to the injury and prejudice of the public.

Par. 7. The aforesaid acts, practices and methods of said respond-
ents constitute unfair methods of competition and unfair acts and
practices in commerce within the intent and meaning of Section 5 of
the Federal Trade Commission Act.

Dezcision oF THE COMMISSION

Pursuant to Rule XXII of the Commission’s Rules of Practice, and
as set forth in the Commission’s “Decision of the Commission and
Order to File Report of Compliance”, dated February 24, 1955, the
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initial decision in the instant matter of hearing examiner John Lewis,
as set out as follows, became on that date the decision of the
Commission.

INITIAL DECISION BY JOHXN LEWIS, HEARING EXAMINER

The Federal Trade Commission issued its complaint against the
above-named respondents on May 5, 1954, charging them with the use
of unfair methods of competition and unfair acts and practices in com-
merce, in violation of the provisions of the Federal Trade Commission
Act. After being duly served with said complaint, the respondents
appeared by counsel and filed their separate answers thereto. There-
after a stipulation was signed by the parties providing for the entry
of a consent order disposing of all the issues in this proceeding. Said
stipulation has been submitted to the above-named hearing examiner,
heretofore duly designated by the Commission, for his consideration
in accordance with Rule V of the Commission’s Rules of Practice.

Respondents, pursuant to the aforesaid stipulation, have admitted
all the jurisdictional allegations of the complaint and agreed that the
record herein may be taken as if the Commission had made findings
of jurisdictional facts in accordance with such allegations. Said stipu-
lation further provides that the answer heretofore filed by respondents
is to be withdrawn and that the parties expressly waive a hearing be-
fore the hearing examiner or the Commission, and all further and other
‘procedure to which the respondents may be entitled under the Fed-
eral Trade Commission Act or the Rules of Practice of the Commission.
Respondents have also agreed that the order to cease and desist issued
in accordance with said stipulation shall have the same force and effect
asif made after a full hearing, and specifically waive any and all right,
power, or privilege to challenge or contest the validity of said order.
It has been further stipulated and agreed that the complaint herein
may be used in construing the terms of the order provided for in said
stipulation, and that the signing of said stipulation is for settlement
purposes only and does not constitute an admission by respondents that
they have violated the law as alleged in the complaint.

This proceeding having now come on for final consideration by the
hearing examiner on the complaint and the aforesaid stipulation for
consent, order dated November 22, 1954, the answer previously filed by
respondents being hereby deemed withdrawn, and it appearing that
said stipulation provides for an appropriate disposition of this
proceeding, the same is hereby accepted and ordered filed as part of
the record herein by the hearing examiner, who makes the following
findings, for jurisdictional purposes, and order:
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1. Respondent Columbian Bronze Corporation is a corporation, or-
ganized, existing, and doing business under the laws of the State of
New York, with its office and principal place of business at Freeport,
Long Island, New York.

Respondent Michigan Wheel Company is a corporation organized,
existing and doing business under the laws of the State of Michigan,
with its principal office and place of business at 239 Market Avenue,
S.W., Grand Rapids, Michigan.

Respondent The Federal Propellers, a name under which Michigan
Wheel Company also does business, is generally conducted by said
respondent as a separate unit, and at the same address.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents hereinabove named.
The complaint states a cause of action against said respondents under
the Federal Trade Commission Act, and this proceeding is in the in-
terest of the public.

ORDER

[t is ordered, That the respondents, Columbian Bronze Corporation,
a corporation, and Michigan Wheel Company, a corporation, also trad-
ing as The Federal Propellers, their respective officers, agents and
employees, and any subsidiary or affiliate, in connection with the of-
fering for sale and distribution in commerce, as “commerce” is defined
in the Federal Trade Commission Act, of their said produects, namely,
mazrine propellers, do forthwith cease and desist from entering into,
continuing, cooperating in or carryving out any planned common course
of action, agreement, understanding or arrangement between them-
selves or by and between either or both of them and others not parties
hereto, to do or perform the following acts or things, namely:

(1) Fixing or maintaining the prices, bids, discounts or other terms
or conditions upon which their respective propellers are sold or dis-
tributed.

(2) Fixing or maintaining charges for or in connection with the
boring of their respective propellers.

(3) Exchanging or otherwise supplving competitors or potential
competitors with price information, including discounts and other
terms of sale of said products and boring charges, in advance of the
announcement of prices, discounts and other terms of sale or boring
charges.

Provided, It is understood that this order prohibits exchanging of
price information, including discounts and other terms of sale of said
products and boring charges, only when done in advance of the public
announcement of such information; except that this proviso shall not
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be deemed to authorize the exchanging of such information at other
times if done pursuant to a planned common course of action, agree-
ment, understanding or arrangement to do the things prohibited in
sub-paragraphs (1) and (2) hereof. :

ORDER TO FILE REPORT OF COMPLIANCE

It is ordered, That the respondents herein shall within sixty (60)
days after service upon them of this order, file with the Commission a
report in writing setting forth in detail the manner and form in which
they have complied with the order to cease and desist [as required by
said declaratory decision and order of February 24, 1955].
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Decision

In THE MATTER OF

ADVERTISING SPECIALTY NATIONAL ASSOCIATION
ET AL.

ORDER, OPINIONS, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 5952. Complaint, Feb, 7, 1952—Decision, Mar. 4, 1955

Order requiring a trade association of manufacturers and jobbers of advertising
specialties, its jobber members and its manufacturing members who sold
to jobbers, to cease acting in concert to secure resale price maintenance for
the purpose of eliminating price competition among jobbers in each manu-
facturer’s product; and dismissing the complaint as to all the direct-selling
manufacturer members of respondent association who did not sell to jobbers.

Before Mr. Frank Hier, hearing examiner.
Mr. Rufus E. Wilson and Mr. George W. Williams for the Commis-
sion.
Kittelle & Lamb, of Washington, D. C., for respondents generally.
Mendelsohn, Lane & Friedman, of Cleveland, Ohio, for Kromex
Sales Co.
Decision or THE CoMMISSION

The Commission, having fully considered the entire record herein
including the transcript of the hearings (which shows that all mem-
bers of Respondent Association were represented by counsel), the
briefs of the parties and oral argument of counsel, hereby finds that
this proceeding is in the interest of the public and makes this, and the
accompanying opinion, its findings as to the facts and conclusion.

Respondent Advertising Specialty National Association, a non-
profit corporation, is a trade association of the respondent manufac-
turers and jobbers of advertising specialties, organized and existing
under the laws of the State of Illinois with its principal office located
at 1346 Connecticut Avenue, N. W., Washington, D. C. The jobbing
members and the member manufacturers supplying jobbers of said
Association are numerous and changing.

The Named Jobber Respondents

The following listed respondent jobber members are representative
of all of the jobber members of the respondent Association at the time
of the issuance of the complaint, as named in the 1952 Membership
Roster (Com. Ex. 45), and who are all respondents herein.
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Rowan Printing Company, a North Carolina corporation, with its
office and principal place of business at Salisbury, North Carolina.

The Geo. H. Jung Co., an Ohio corporation with its office and prin-
cipal place of business at 312 East Court Street, Cincinnati, Ohio.

Harry K. Voelp, Inc., a Pennsylvania corporation, with its office
and principal place of business at 134 Fourth Avenue, Pittsburgh,
Pennsylvania.

Terra Haute Advertising Company, Ine., an Indiana corporation,
with its office and principal place of business at 1817 Poplar Street,
Terre Haute, Indiana.

Novelty Advertising Company, an Ohio corporation, with its office
and prinecipal place of business at 1148 Walnut Street, Coshocton,
Ohio.

Respondents Margaret B. Rosen, W. Wells Woodward and Harry
C. Lisle, who were jobber members of said Association in 1949, have
not been members of the Association since prior to the issuance of
the complaint herein. It is believed that the complaint, therefore,
should be dismissed as to these three respondents. The term re-
spondents as used hereinafter shall not include these individuals.

The Named Manufacturers Supplying Jobbers, Respondents

The following listed respondents are representative of all of the
manufacturers supplying jobbers, who were members of the respondent
Association at the time of the issuance of the complaint, as named in
the 1952 Membership Roster (Com. Ex. 45), and who are all ve-
spondents herein.

The H. L. Moore Company, Inc., a Pennsylvania corporation, with
its office and principal place of business located at Cochranton,
Pennsylvania.

The George F. Cram Company, Inc., an Indiana corporation, with
its office and principal place of business located at 730 East Wash-
ington Street, Indianapolis, Indiana.

Western Plastic & Specialty Co., Inc., an Ohio corporation, with
its office and principal place of business located at 1130 Williamson
Building, Cleveland, Ohio.

Kromex Industries, Inc. (Formerly Kromex Sales Company), and
Ohio corporation, with its office and principal place of business located
at 880 East 72nd Street, Cleveland, Ohio.

Paul C. Johnson and Esther G. Johnson, individually and as co-
partners trading as J. E. Johnson Printing Company, with their office
and principal place of business located 2t 8522 Lorraine Avenue.
Cleveland, Ohio.
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Bernet B. Lewis, individually, and trading as Advertising Specialty
Company, having his office and principal place of business at 741
Washington Street, Indianapolis, Indiana.

Robert D. Phelps and John M. Phelps, individually and as co-
partners trading as Phelps Manufacturing Company, having their
office and principal place of business at 916-922 North 15th Street,
Terre Haute, Indiana.

Messenger Corporation, an Illinois corporation, with its office and
principal place of business located at Auburn, Indiana.

Sanders Manufacturing Company, a Tennessee corporation, with
its office and principal place of business at 122-126 Fourth Avenue,
South, Nashville, Tennessee.

The Elliott Calendar Company, an Ohio corporation, with its office
and principal place of business at 1148 Walnut Street, Coshocton,
Ohio.

Perry L. Engel and Ray Thompkins, individually and as copartners
trading as the Coshocton Novelty Company, having its office and
principal place of business at Eleventh and Adams Street, Coshocton,
Ghio.

The Guy S. Meek Calendar Co., an Ohio corporation, with its otfice
and principal place of business at 1397 Walnut Street, Coshocion.
Ohio. ‘

The J. I, Meek Company, an Ohio corporation, with its office and
principal place of business at 12914 South Fifth Street, Coshocton,
(hio.

The Beach Leather Co.; Ine. {formerly knovwn as The Beach Leather
Company), an Ohio corporation, with its office and principal place
of business at 1301 Walnut Street, Coshocton, Ohio.

Francis & Lusky Company, Inc., a Tennessee corporation, with its
cffice and principal place of business at 1223-1225 Broadway, Nash-
ville, Tennessee.

Kingston Pencil Corporation, a Tennessee corporation, with its
office and principal place of business at 820 North Market Street,
Chattanooga, Tennessee.

Daniel L. Townes, individually and trading as Shelbyville Pencil
and Novelty Company, having his office and principal place of business
at Shelbyville, Tennessee.

The Chaney Manufacturing Company, an Ohio corporation, with
its office and principal place of business at 567 East Pleasant Street,
Springfield. Ohio.

The Ohio Thermometer Company, an Ohio corporation, with its
office and principal place of business at 33 Walnut Street, Springfield,
Chio.

4237883 —58——50
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Kurtz Bros., a Pennsylvania corporation, with its office and princi-
pal place of business at Fourth and Reed Streets, Clearfield, Penn-
sylvania.

Respondent Sidney S. Zentner, a member of the respondent Associa-
tion in 1949, has not been a member since prior to the issuance of the
complaint herein. It is believed that the complaint, therefore, should
be dismissed as to him. The term respondent as used hereinafter shall
not include this individual.

Respondents Scripto, Inc., Shaw-Barton, Inc., and Kemper-Thomas
Company are shown by the record to be direct selling manufacturers
only. For the reasons stated in the accompanying opinion of the Com-
mission, it is believed that the complaint should be dismissed as to
these respondents and to all other unnamed respondent manufactur-
ing members of the Association shown in the 1952 Membership Roster
(Com. Ex. 45) to have sold their products directly only and who are
not shown to have sold at all through jobbers. The term respondents
as used hereinafter shall not include any of these said direct selling
manufacturers.

The Named Individual Respondents

Respondent Russel M. Searle is the Secretary of the respondent As-
sociation, has been active in all of its affairs, and has participated in
the acts and practices hereinafter found to be illegal.

Respondent C. A. Peck, an individual, was President of Newton
Manufacturing Company, Newton, Towa, an unnamed jobber respond-
ent herein, a Director and Chairman of the Executive Committee of
the respondent Association during the time the acts and practices here-
inafter found to be illegal occurred.

Respondent H. K. Atkins, an individual, was Treasurer of Win-
throp-Atkins Co., Inc., 151 Pierce Street, Middleboro, Massachusetts,
an unnamed respondent manufacturer supplying jobbers, a Director
and member of the Executive Committee of the respondent Associa-
tion during the time the acts and practices hereinafter found to be
illegal occurred.

Respondent H. R. LeRoy, an individual, was President of LeRoy,
Inc., an unnamed respondent manufacturer supplying jobbers, and a
jobber and a Director of respondent Association during part of the
time the acts and practices hereinafter found to be illegal occurred.

Respondent F. P. Spikins, an individual, was President of Bagley
and St. Clair, an unnamed respondent manufacturer supplying job-
bers, and a member of the Executive Committee during part of the
time the acts and practices hereinafter found to be illegal occurred.
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Respondents R. J. Bernard, H. E. Kranhold, George E. Wood,
J. S. Shaw (erroneously named in the complaint as J. W. Shaw), and
J. L. Turner were officials of direct selling manufacturer respondents
which did not sell to jobbers. Respondents C. N. Montanye was an
official of a company which withdrew from membership in respondent
Association prior to the issuance of the complaint herein. It is be-
lieved, therefore, that the complaint should be dismissed as to these
respondents. The term respondent as used hereinafter shall not in-
clude the individuals named in this paragraph.

Commerce and Competition

The respondent member manufacturers and member jobbers of said
respondent Association, in the regular course and conduct of their re-
spective businesses, as hereinbefore described, caused the aforemen-
tioned advertising specialty products, when sold, to be shipped or
otherwise transported to the purchasers thereof located in the States of
the United States and in the District of Columbia other than in the
State of origin of said shipment. Said respondents have for many
years last past carried on and are now carrying on a constant course
of trade in commerce in said products between and among the various
States of the United States and in the District of Columbia.

Respondent member manufacturers and member jobbers of said re-
spondent Association are in competition with one another and other in
manufacturing, selling and otherwise distributing the products herein
described and referred to as “advertising specialties,” including cal-
endars, in commerce, within the intent and meaning of the Federal
Trade Commission Act, except insofar as actual and potential com-
petition has been hindered, frustrated, lessened, restricted, restrained
or eliminated by the acts and practices fround herein.

Acts and Practices

The respondent member manufacturers supplying jobbers and mem-
ber jobbers and the individual respondents, acting through and with
the assistance of the respondent Association and otherwise, in the
manner described in the accompanying opinion of the Commission,
have been parties to a planned common course of action and agreement
to eliminate price competition with and among the jobbers in the sale
of each manufacturer’s products by:

1. Requiring respondent member manufacturers to sell advertising
specialties to respondent member jobbers on a list price basis only.

2. Requiring respondent member jobbers to resell their products to
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the ultimate consumer at prices fixed or established therefor by re-
spondent member manufacturers.

3. Requiring those respondent member manufacturers who sell di-
rectly through their own salesmen, as well as to jobbers, to maintain
the same list prices for their products on their direct sales as are fur-
nished to respondent member jobbers.

Although, in most cases, the recommendations of the Jobbers Group
that the Manufacturers supplying Jobbers establish and maintain ve-
sale list prices were carefully worded. it is clear that such action was
insisted on by the Jobbers Group. Such collective action by a group
of jobbers which constitutes a substantial part of this market had
the practical effect of requiring this action by the manufacturers
supplying jobbers. ‘

Each of the manufacturers supplying jobbers and jobber members
of respondent Association have been informed of the acts and prac-
tices engaged in by it in furtherance of said planned common course
of action by attendance at meetings, or by being sent Association man-
uals, bulletins or other notices.

The aforesaid acts, practices, and methods of respondents ave all
to the prejudice of the public and have a substantial and dangercus
tendency and capacity to hinder, lessen, restrict, and restrain competi-
tion in commerce in the sale of advertising specialties,

CONCLUSION

The aforesaid acts, practices and methods of vespondents ave all
unfair acts and practices in commerce within the intent and meaning
of section 5 of the Federal Trade Commission Act.

ORDER

1. [t is ordeired, therefore, That the jobber respondents Rowan
Printing Company, Geo. H. Jung Co., Harry K. Voelp, Inc., Terre
Haute Advertising Company, Inc., Novelty Advertising Company. and
each of the jobber members of the respondent Advertising Specialty
National Association, as named in the 1952 Membership Roster, and
their respective officers, representatives, agents, and employees, in or in
connection with the offering for sale, sale and distribution of adver-
tising specialties in commerce as “commerce” is defined in the Federal
Trade Commission Act, do forthwith cease and desist from entering
into, continuing, cooperating in or carrying out any planned common
course of action, understanding, agreement, combination or con-
spiracy between or among any two or more of said jobber respondents
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or between or among any one or more of said jobber respondents and
other jobbers not parties hereto, to do or perform any of the following
acts or practices: :

(@) Demanding that a manufacturer of said products establish or
maintain resale list prices for any of its said products.

(b) Threatening to boycott a manufacturer of said products which
does not establish or maintain resale list prices for any of its said
products.

(¢) Reporting price cutting of a manufacturer’s list prices estab-
lished as a result of demands or threats of a group of jobbers.

(d)- Eliminating, lessening or suppressing price competition be-
tween or with jobbers of any manufacturer’s said products.

2. Itis further ordered, That the respondent manufacturers supply-
ing jobbers, H. L. Moore Company, Inc., George F. Cram Company,
Inc., Western Plastic & Specialty Co., Inc., Kromex Industries, Inc.,
Paul C. Johnson and Esther G. Johnson, individually and as copart-
ners trading as J. E. Johnson Printing Company, Bernet B. Lewis, in-
dividually and trading as Advertising Specialty Company, Robert D.
Phelps and John M. Phelps, individually and as copartners trading
as Phelps Manufacturing Company, Messenger Corporation, Sanders
Manufacturing Company, The Elliott Calendar Company, Perry L.
Engel and Ray Thompkins, individually and as copartners trading as
Coshocton Novelty Company, The Guy S. Meek Calendar Co., The
J. F. Meek Company, Beach Leather Co., Inc., Francis & Lusky Com-
pany, Inc., Kingston Pencil Corporation, Daniel L. Townes, individ-
ually, and trading as Shelbyville Pencil and Novelty Company, The
Chaney Manufacturing Company, Ohio Thermometer Company and
Kurtz Bros., and each of the manufacturers selling to jobbers, who
arenamed in the 1952 Membership Roster of the Advertising Specialty
National Association, and their respective officers, representatives,
agents, and employees, in or 1 connection swith the offering for sale,
sale or distribution of advertising specialties in commerce, as “com-
merce” is defined in the Federal Trade Commission Act, do forthwith
cease and desist from individually or collectively :

Participating in, cooperating with, assisting in, or carrying out any
planned common course of action, understanding, agreement, combina-
tion or conspiracy of jobbers, prohibited by paragraph 1 of this order.

Provided, however, That nothing herein shall be interpreted as pro-
hibiting a manufacturer from establishing and maintaining resale
prices on its products in any manner exempted from the prohibitions
of the Federal Trade Commission Act by the McGuire Act.

3. 1t is further ordered, That the respondent Advertising Specialty
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National Association and respondents Russell M. Searle, C. A. Peck,
H. K. Atkins, H. R. LeRoy, and F. P. Spikins and the directors, offi-
cers and representatives of said respondent Association do forthwith
cease and desist from, individually or collectively, participating in,
cooperating with, or assisting in the carrying out of any planned com-
mon course of action, understanding, agreement, combination or con-
spiracy of jobbers prohibited by paragraphs 1 or 2 of this order.

4, It1s further ordered, That the complaint be, and it hereby is, dis-
missed as to respondents Margaret B. Rosen, W. Wells Woodward,
Harry C. Lisle, Sidney S. Zentner, Scripto, Inc., Shaw-Barton, Inc.,
The Kemper-Thomas Company, R. J. Bernard, H. E. Kranhold,
George E. Wood, J. S. Shaw, J. L. Turner, C. N. Montanye and all of
the direct selling manufacturer members of the respondent Associa-
tion who do not sell to jobbers.

5. It is further ordered, That the respondents shall, within sixty
(60) days after service upon them of this order, file with the Commis-
sion a report in writing, setting forth in detail the manner and form
in which they have complied with this order.

Commissioner Gwynne not participating as he did not hear oral
argument and Commissioner Secrest not participating as oral argu-
ment was heard in this matter prior to his appointment to the Com-
mission.

OPINION OF THE COMMISSION

Chairman Howrey delivered the opinion of the Commission:

The complaint in this case charges that the Advertising Specialty
National Association, a trade association of manufacturers and job-
bers of advertising specialties, its members and certain individuals
who have been active in its affairs, have been parties to an unlawful
combination to eliminate competition in the sale of their products.
The complaint specifically names twenty-three manufacturers, eight
jobbers and eleven individuals as respondents and as representatives
of the other members of the Association. Answers were filed by all
of the named respondents denying the charges. Thereafter, fourteen
days of hearings were held in Washington, D. C., during which con-
siderable testimony and a large number of documents were presented
in support of and in opposition to the allegations of the complaint.

Upon consideration of the case on the merits, the hearing examiner
concluded that the record did not establish the existence of any illegal
agreement or combination in restraint of trade. The proceeding is
now before the Commission upon appeal from his initial decision
dismissing the complaint.
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Respondents are members of an unusual industry. They produce
and sell hundreds of products, all having a common purpose—good
will advertising. These products include calendars, pencils, letter
openers, yardsticks, key cases and other articles of many kinds and
descriptions. The essential features of advertising specialties are
that they are given free by the buyer to the ultimate user and that they
bear the advertising imprint of the giver. Prices are determined
more by the advertising value of the product than upon the basis of
its own utility.. The product provides “billboard” space, so to speak,
for the advertiser. The products of the different manufacturers, gen-
erally, are not comparable; they usually vary as to type, shape, appear-
ance or value. Because of this variety in the products, there could
not be much price uniformity between manufacturers’ products.
Further the record shows there is a high degree of non-uniformity
in price even between those products which are comparable. Compe-
tition between manufacturers is largely in ideas rather than in price.

The respondent Advertising Specialty National Association is com-
posed of three classes of members: direct selling manufacturers, manu-
facturers who supply jobbers, and jobbers. In recent years the
Jobbers Group and the Manufacturers Supplying'Jobbers Group have
each met separately and discussed the problems affecting their par-
ticular group. There have been no group meetings of the direct selling
manufacturers. All classes of members attend the Association’s joint
meetings. In 1951 eighteen direct selling houses with annual sales
of $72,195,744 were members of respondent Association. In the same
year, 132 manufacturers who supply jobbers having total sales of
$29,943,988, and 144 jobbers with sales to consumers of $17,066,528,
were also members of respondent Association. The annual sales of
advertising specialties for the entire industry were estimated at
$300,000,000.

The complaint alleges that these various classes of respondents have
all combined and agreed to restrain competition and that they have
used the Association as an instrumentality for the accomplishment of
this purpose by taking joint action at Association meetings and by
distributing and recommending to the members a jobber’s and a manu-
facturer’s Manual.

The complaint sets out a number of specific practices engaged in
by respondents in formulating and carrying out their combination. In
summary, those alleged practices consisted of requiring respondent
manufacturers to establish and maintain consumer list prices on the
products they sell to jobbers and requiring the jobbers to resell their
products to the consumers at the resale prices so fixed by the manu-
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facturers; requiring uniform practices as to discounts to jobbers, com-
pensation to salesmen, anticipatory discount schedules to ultimate
purchasers, free goods and charges for sketches and c. o. d. shipments;
and preventing member manufacturers from selling to jobbers who ave
not members of the Association and restricting membership to those
jobbers with whom respondents were willing to compete.

There is no charge of price fixing between the respondent manufac-
turers. The price competition with which this proceeding is con-
cerned is between jobbers selling the products of the same manu-
facturer. As each of the manufacturers who supply jobbers sells its
products to many different competing jobbers, there is competition be-
tween the jobbers in the sale of the identical product made by the
same manufacturer. Price cutting by one jobber on such merchandise
directly affects other jobbers competing in the sale of the same
products.

The minutes of the Jobbers Group of the Association show that at
practically every meeting there was a discussion of such price cutting.
These jobbers, acting collectively at Association meetings, passed and
submitted to the Manufacturers Supplying Jobbers Group resolutions
urging these manufacturers to establish consumer list prices and to
require that their list prices be maintained. The manual and minutes
of their meetings show that respondent manufacturers who supply
jobbers concurred in the objectives of these resolutions. Respondents
contend that the resolutions of the jobbers and the action by the manu-
facturers’ group did not constitute agreements to maintain list prices
but were merely expressions by the individuals present that they recog-
nized that maintenance of list prices was a sound business practice
and one which insured compliance with the Robinson-Patman Act.

The hearing examiner found that no agreement existed between
the manufacturers to establish consumer list resale prices for their
jobbers nor to require the jobbers to resell at those prices. He recog-
nized the existence of documentary evidence from which such an
agreement could he inferred but refused to draw the inference prin-
cipally because the prices established by each manufacturer were
prices vertically fixed and did not result in price uniformity among
the respondent manufacturers. He did not specifically discuss the
evidence of agreement between respondent jobbers, nor the resolutions
of the Jobbers Group and the Manufacturers Supplying Jobbers
Group to establish and maintain resale prices for the purpose of
eliminating price cutting on the jobber level.

The complaint charges that all of the respondents, jobbers and
manufacturers, entered into a planned common course of action to re-
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quire the jobbers to sell their products at the resale prices established
by the manufacturers. As discussed hereafter, joint action was taken
by the Jobbers Group and the Manufacturers Supplying Jobbers
Group at Association meetings as to resale price maintenance. The
facts as to what occurred at the meetings are clearly set out in the
minutes. There is little dispute as to such facts. The principal issue
is whether or not respondents’ group action constituted an agreement
in restraint of trade. '

The record shows that in 1939 officials of the Association mistakenly
concluded that sound and practical operations under the Robinson-
Patman Act required a manufacturer of advertising specialties to
establish and maintain the prices at which its products were to be
sold to the ultimate consumer by its jobbers. A resolution to this
effect was unanimously adopted at the General Membership Meeting
of the Association on October 4,1939.

Periodically, the Jobbers Group of the Association recorded its de-
sire to maintain manufacturers’ published prices and passed resolu-
tions requesting the Manufacturers Supplying Jobbers Group to es-
tablish resale list prices, to demand adherence to them by jobbers,
and to require their own salesmen, when selling direct to the con-
sumers, to sell at the list prices.

A typical reaction by the manufacturers group was to accept the
spirit of the request, to state they would take appropriate steps, and
to reaflirm their Robinson-Patman Act resolution. Price cutting from
established resale prices was discussed at a joint meeting of the Asso-
ciation with it being emphasized that both jobbers and manufacturers
should see to it that they were maintained. The manufacturers group
of the Association in its Manufacturers’ Manual recommended to
manufacturer members that they maintain their resale prices and -
eliminate price cutting. The jobbers Manual of Practices put out by
the Association also recommended to jobbers that they maintain list
prices and report jobbers who cut prices. The foreword of the manual
contains a statement that it sets forth the majority opinion of the
jobber members of the Association.

Increased price cutting through entry of new manufacturers into
the field would periodically cause the Jobbers Group to take action.
Policing of price cutting was frequently discussed at jobbers meetings
with the consensus of the meetings being that instances of price cut-
ting should be reported to the manufacturer involved so that he could
take corrective steps. In such cases the manufacturer usually con-
tacted the accused jobber and endeavored to eliminate his price cut-
ting. (Campaigns were conducted with approval of both the jobbers
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and manufacturers to discourage manufacturers from selling to job-
bers at net prices without establishing and maintaining consumer list
prices. In this same connection the Secretary of the Association, at
the request of the Jobbers Group, developed a form letter which was
sent to any manufacturer selling an advertising specialty at a net price
to a jobber without establishing a consumer list price. This letter con-
tained the following statements:

“The purpose of this letter is to tell you of the jobber's disfavor of
net prices and to show you the traditional, desired and safe method of
presentation of prices to the advertising specialty industry. This
action was requested at the recent meeting of the Jobbers Group of the
Association.

“The established jobber knows that any advertising specialty sold
on a net price basis very soon becomes a ‘price football'—it will be sold
at all kinds of prices—and that the salesmen’s commission as well as
the jobber’s margin suffer thereby. The result is that products pre-
sented at a net price to jobbers are avoided by established jobbers.
Selling effort is put on products that are presented in the usual man-
ner and which, as a result, have greater stability.

“The worthwhile and responsible jobber will not handle a line un-
less the manufacturer sets and maintains the price. He cannot afford
to put his selling efforts behind a product which is unstable pricewise.

“There is another reason, too, why ‘net prices’ are not acceptable.
It is a legal reason and is based on federal law—the Robinson-Patman
Act—popularly known as the anti-price-discrimination law. In view
of established selling methods in the advertising specialty industry,
this law requires that the manufacturers’ established price be main-
tained. Hence, the effect of the law is that the manufacturer is
responsible for the price at which his goods are sold. It isthe manu-
facturer’s responsibility to establish his prices to the ultimate buyer—
the advertiser—and to insist that such prices are maintained.”

The minutes of a meeting of the Jobbers Group and those of a
meeting of the Manufacturers Supplying Jobbers Group show that
one of these campaigns to induce manufacturers to establish and main-
tain consumer list prices had produced “most salutary results.”

The record indicates that virtually all of the manufacturers in this
field do establish and maintain consumer list prices. There is some
price cutting by some jobbers, but only in a small percentage of their
sales.

These facts establish that the jobbers have acted in concert through
the Association and with their suppliers—to secure resale price main-
tenance for the purpose of eliminating price competition among them-



ADVERTISING SPECIALTY NATIONAL ASSOCIATION ET AL. 777
765 Opinion

selves in each manufacturer’s products, and that their actions have
had a substantial tendency to eliminate price competition among them-
selves at the consumer level.

This result has been reached with full recognition of the fact that
all parties said they believed that the Robinson-Patman Act required
manufacturers of advertising specialties to establish resale prices and
to maintain them. Products were shipped directly from the manu-
facturers to the ultimate customer on the jobber’s order and, although
the sale was to the jobber who resells the products, this method of
delivery allegedly caused the belief in the industry that the manu-
{acturer would be liable for any price discrimination by its jobbers.
Respondents claim to have been acting throughout on this belief.
This does not justify, however, the jobber’s concerted action to elimi-
nate price cutting. A mistaken belief that an action is proper does
not legalize it. Participation by jobbers in an agreement such as
this to suppress price competition between themselves is an unreason-
able restraint of trade even though the parties to the combination may
have believed their actions were legal.

An additional argument is made that respondents’ acts in connec-
tion with resale price maintenance were permitted by the Federal Fair
Trade Acts. The McGuire Amendment to the Federal Trade Commis-
sion Act exempts certain resale price maintenance agreements. How-
ever, it provides that nothing therein shall make lawful agreements
between competitors, such as the jobbers herein, who are selling on the
same competitive level. Similar provisions in the Miller-Tydings
Amendment to the Sherman Act have been interpreted as not per-
mitting a combination of producers, wholesalers and retailers to fix
and maintain resale prices wherein the retailers and wholesalers
agreed to persuade and compel the producers to establish and maintain
agreed upon resale prices by entering into formal fair trade con-
tracts. U.S.v. Frankfort Distilleries, Inc., 324 U. S. 293, 296 (1945).
The facts in this case can be distinguished but the Frankfort decision
clearly establishes that a combination including competing retailers
te eliminate price competition on the retail level by causing the pro-
ducers to establish and maintain resale prices is not legalized by resale
price maintenance statutes. Here the jobbers, acting jointly through
the Association, persuaded producers to agree collectively to take
action to establish and maintain resale prices so as to eliminate price
cutting between the jobbers. Such concert of action to suppress price
competition between jobbers does not come within the exemption of
the McGuire Act.

The manufacturers who supply jobbers by accepting as a group the
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jobbers® joint request that they establish and maintain consumer list
prices and in stating that they would take appropriate steps, thereby
agree to establish and maintain resale prices. The manufacturers
acted to help the jobbers perfect their joint efforts to eliminate price
cutting with full knowledge of their purpose. At one joint meeting
of the Association, for instance, the manufacturers and jobbers pa1t101-
pated in a lengthy discussion as to ways and means of policing price
cutting. Because the problem affected the various manufacturers
differently, it was concluded that each manufacturer should decide
how to police his own prices. Where a jobber reported an instance
of price cutting to a manufacturer, the latter usually contacted the
jobber doing the cutting and endeavored to have it eliminated.

Dpon this record we feel compelled to disagree with the hearing
examiner and to hold that respondent wbbers and the respondent
manufacturers supplying them partlclpated n an illegal combination,
as alleged in the complaint. This is not true as to respondent direct
selling manufacturers who did not participate in this joint action.

As to those allegations concerning alleged agreements to prevent
sales to jobbers who were not members of the Association, the hearing
examiner correctly held they were not established by the evidence.
Agreements were reached as to what classes of business organizations
were eligible for membership in the Association as ]obbers, but there
is a failure of proof as to agreement to boycott non-member jobbers.
In fact the record shows the contrary, namely, that respondent manu-
facturers sold freely to non-member jobbers.*

The record further fails to show any illegal agreement as to the
remainder of the practices alleged in the complaint, for the reasons
adequately set out by the hearing examiner in his initial decision.

The appeal from the initial decision is granted as to the issue of
concert of action between respondent jobbers and the respondent
manufacturers who supplied them to suppress price cutting through
resale price maintenance. In all other respects the appeal is denied.

Sprciar CoxcurriNG OPINION

By Masox, Commissioner.
T coneur in the decision of the Commission. No respondents were
tried in absentia. Members of the Association not named in the

1The $17,066,526 in sales by respondent jobbers at consumer prices presumably does not
even equal one-half of the §29,943.988 in sales by respondent manufacturers supplying
jobbers, as the manufacturers’ sales are in terms of invoice prices to the jobber and reflact
the discount granted (Tr. 1427). Thus, it appears that over one-half of these manufas-
turers’ sales were made to non-member jobbers.
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caption of the complaint were represented by counsel of record and
took part in the proceedings. ’

Note. The initial decision, after setting forth the nature of the
complaint and the numerous practices which respondents were alleged
to have engaged in pursuant to their said unlawful concert of action,
isas follows:

The industry is an uncommon one. Although it sells merchandise,
the merchandise is incidental to the purpose for which it is bought,
namely, advertising. The merchandise must be geared to the mes-
sage which the customer desires to convey to the ultimate donee. The
products are varied: calendars, pencils, thermometers, leather prod-
ucts, yardsticks, paint paddles, cigarette lighters, knives, letter openers,
combs, key cases, notebooks, desk sets, refrigerator dishes, windshield
scrapers, most of which are imprinted, of course, with the name of the
donor for the obvious purpose of advertising his business. They are
not homogeneous, nor even for the most part, of like grade and quality.
Manufacturers sell either direct to such donors or through jobbers who,
in turn, sell to donors. From the evidence it is apparent that the ad-
vertising service is more important than the sale of merchandise and
that the sale is part of an advertising plan. A single manufacturer
customarily sells through several hundred jobbers and on the other
hand, a single jobber frequently represents several hundred manu-
facturers in order to have as wide a selection of articles with donee
appeal and advertising message at his command as possible. Samples
are supplied to jobbers by manufacturers as are catalogs and price
sheets. Suggested selling prices for each product usually appear
thereon as well as letter symbols which indicate to the jobber the
percentage of discount from the suggested selling price which is to
be the jobber’s compensation. The jobber typically does not carry
any stock of such merchandise or physically handle advertising spe-
cialties. ¥When he secures an order it is written up in his office and
transmitted to the manufacturer of that product and, if accepted, the
product is then manufactured with the advertiser's name imprinted
thereon and shipped directly by the manufacturer to the customer in
the jobber’s name. Invoicing is to the jobber at the suggested selling
price less the jobber’s discount, responsibility of collection of sale price
and the assumption of credit risk being upon the jobber. The jobber’s
salesman is compensated by a portion of the difference between the
suggested selling price and the invoice price to the jobber agreed upon
between him and his employer jobber. Direct selling houses eliminate
jobbers and compensate their salesmen on a commission basis.

The complaint rates largely on inferences claimed to arise from the
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language appearing in the minutes, bulletins, constitution, by-laws,
creed, Manufacturers’ and Jobbers’ Manuals of ASNA. An inference
of agreement could reasonably be drawn from several excerpts from
these two Manuals, such as that “it was agreed that a particular rec-
ommendation be followed” or that a particular “recommendation
was adopted” but, on the whole, after reading all the voluminous doc-
umentary evidence, it appears to the Examiner that this evidence 1s
inconclusive on the point of agreement. Repeatedly, the words recom-
mended usage or practice are used. Repeatedly, it appears that the
jobber group made recommendations to the manufacturer group as to
the practices of the latter which were either not adopted or approved,
or were passed over. Repeatedly, it also appears that the Association
regarded it as illegal to agree or to coerce or to adopt or to enforce
any recommendation or consensus of opinion as to what was stated to
be sound business practice. Much is made by counsel in support of the
complaint about the so-called creed of the Association which contains
the statement: “I believe in the maintenance of established policies
and selling prices, and believing all this, I hereby pledge my efforts
to the maintenance and execution of these principles.”, and the con-
stitution and by-laws which contain the quite natural statements that
the members are bound thereby. These statements, however, in the
Examiner’s opinion, are general, platitudinous, bland and indefinite.
The foreword to the Manufacturers’ Manual, of which also much is
made, states that the information contained therein represents the
studied and careful consideration of the individual members, that it
has been prepared for the guidance of those similarly engaged, and in-
cludes only conclusions that have been discussed and approved. In
view of the testimony of how these statements were arrived at, the
time of their formulation and their purpose, the Examiner finds no
conclusive or persuasive evidence of agreement therefrom. There is
no question of credibility presented.

Stress is laid on an alleged agreement among manufacturers to
maintain list prices and there is evidence from which this could be in-
ferred. Such inference is, however, negatived by the fact that the
great majority who did insist on such list price maintenance had done
so long prior to any discussion thereof in any ASNA meetings, by the
fact that no price uniformity resulted, and by the fact that the insist-
ence was vertical rather than horizontal and not universal.

Much is also made of the alleged conspiracy among manufacturers
to require jobbers to maintain suggested resale prices. The ASNA
documentary evidence at most shows discussion and recommendations
to do so, the testimony by interested witnesses is in the negative. The
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facts which lead the Examiner to the conclusion that there existed no
such conspiracy or agreement are: (1) there is no competition between
many manufacturers’ products because such products are not identical
or even similar, even in a given category, such as notebooks, because of
the wide range of sizes, backing, paper, binding, etc.; (2) there is no
price uniformity shown among products which indirectly may com-
pete: (3) neither all manufacturers nor all jobbers did so; (4) there is
sound business reason for a manufacturer individually insisting on his
customers doing so; (5) price cutting exists in the industry; (6) no
price uniformity exists among competing manufacturers where sug-
cested resale prices were in fact maintained by their jobbers. The evi-
dence as a whole indicates that what maintenance existed was an in-
dividual matter with each manufacturer down his distributional line
rather than a horizontal agreement among manufacturers, as is
charged.

As to the remainder of the restraints charged, the Examiner does
not believe that these respondents or the other members of the Asso-
ciation purportedly joined by representation, in fact agreed on the
business practices charged in the complaint for the following reasons:

(1) Competition in this industry is as to product and idea rather
than as to price which is relatively unimportant.

(2} There are but relatively few instances of any inquiry among
the membership as to whether or not a recommended business practice
was being followed or as to what practices were being followed.

(3) There is no substantial evidence of policing by the Association
or by any committee thereof.

(4) There is no evidence of any enforcement, coercion or penaliza-
tion for failure to follow the recommended business practices or the
following contrary or different practices.

(8) Lack of a uniform basis in making charges and lack of result-
ing uniformity, such as in making charges for samples, sketches, etc.

(6) A practice discussed and recommended in one year is found
to be rediscussed and re-recommended in subsequent years, which is
certainly not indicative of the claimed agreement on that practice in
the first instance. If the agreement had been made and followed there
would be no point in rediscussing and re-recommending the same
practice. The discussion, if any, would have been confined to sug-
gested amendment or change.

(7) The record abundantly shows that there was no substantial ad-
herence to the practices claimed to have been agreed upon. The evi-
dence is substantial and overwhelming that manufacturers, both direct
and through jobbers, and the jobbers themselves, followed whatever
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practice their particular activity dictated was best for their own busi-
ness, whether it agreed with or conflicted with the practices recom-
mended in the Manufacturers’ or Jobbers’ Manual. The record abun-
dantly indicates that each of the substantial number of members who
testified as witnesses did as he saw fit with reference to following any
of the eighteen business practices hereinabove set out as being charged
in the complaint. Jf the recommended practices had the binding
effect, or the moral obligation to follow, claimed for them, this would
not occur. Each of these witnesses gave what appeared to the Exam-
iner to be sound as well as plausible business reasons for his own course
of conduct and this testimony is uncontroverted.

(8) Some of the practices alleged to restrain trade are de ménimis
competitively (charging for samples, giving of free goods, service
charges on C. O. D. shipments) others are not unreasonable (assum-
ing them to be by agreement and uniform) such as charging for
sketches, C. O. D. deposits.

Tt is true of course, that an agreement to restrain trade even though
not effectuated is just as unlawful as though it had been effectuated.
(Keasby & Mattison Co.v. F. T.C., 159 F. 2d 942 Socony-T acuum
il v. U. 8., 310 U. 8. 150; Fashion Originators Guild v. U. 8., 312
17.8.457.) Howerver, the record does not here present a picture of an
agreement entered into which was subsequently thwarted either by
Government prosecution or default of a substantial number of mem-
bers, or other obstruction. If there existed the claimed agreement
the Association and its membership had ample time to carry it out
without obstruction or untoward event preventing it. Furthermore,
where the fact of the agreement is in itself in question, the subsequent
conduct of the parties claimed to have entered into it is still cogent
evidence as to whether there was in fact any agreement. The courts
and the Commission have repeatedly relied upon postmeeting uni-
formity of action by those present, and those represented by those pres-
ent, to sustain a finding of agreement. Neither suggestion nor remon-
strance by concert is of itself conclusive evidence of an agreement.

The theory of counsel supporting the complaint as evidenced by his
submitted proposed findings of fact, argument and reasons therefor
would forbid, as imposing an illegal moral obligation of compliance,
any discussion of business practices, any recommendations or sugges-
tions regarding them in any meeting and limit a trade association
meeting and activity to listening to non-member speeches, dances,
cocktail parties, and individual sales efforts.

The picture presented by this record to the Examiner is of an in-
dustry in which rigid business practices such as those charged in the
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complaint would be improbable, if not practically impossible, because
of the peculiarities of its merchandising, the disparate groups compos-
ing the Association, and their diverse commercial interests, the wide
range of both products and ideas and the individual situations of those
even in the same group, the combinations of product with idea and
purpose so multifarious and diverse, and the multiplicity of manu-
facturers selling through the same jobber. The record presents a pic-

ture of growth and increasing competition. Most of the latter is on
idea and product rather than on price with ingenuity and imagination
unlimited.

The charge of boycott by members of non-members is wholly unsus-
tained. Four of the five member manufacturers who appeared as wit-
nesses sold to more non-members than to members and two non-mem-
ber jobbers who appeared as witnesses had never been refused any
manufacturer’s line because they were non-members. There is no
affirmative evidence of any boycott in the record. The ASNA min-
utes show that the selection of jobbing accounts has always been rec-
ognized as the individual manufacturer’s prerogative and no pressure
has been exerted on manufacturers to discourage or prevent them
from selling to non-member jobbers.

Accordingly, é¢ és ordered, That the complaint be, and the same
hereby is, dismissed as to all of the respondents in this proceeding.

4238783 —58——>51
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Ix tHE MATTER OF

NORTHERN BROKERAGE CO., NORTHERN PRODUCE
EXCHANGE CO., AND GEORGE M. KRISCHEL

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (C) OI
THE CLAYTON ACT AS AMENDED

Docket 6274. Complaint, Dec. 22, 1954—Decision, Mar, 10, 1955

Order requiring a corporate food broker, its president, and a second corporate
wholesaler in which said president and his wife owned a 509 interest, to
cease violating sec. 2(e) of the Clayton Act as amended, by receiving com-
missions, etc.,, from sellers on sales made by said broker to the afiiliated
wholesaler.

Before Mr. Abner E. Lipscomb, hearing examiner.
Mr. Edward S. Ragsdale and Mr. Cecil G. Miles for the Commis-
sion.
Decision ¢F THE COMMISSION

Pursuant to Rule XXII of the Commission’s Rules of Practice,
and as set forth in the Commission’s “Decision of the Commission and
Order to File Report of Compliance”, dated March 10, 1955, the
initial decision in the instant matter of hearing examiner Abner E.
Lipscomb, as set out as follows, became on that date the decision of the
Commission.

INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER

On December 22, 1954, the Federal Trade Commission issued its
complaint in this proceeding, charging Respondents with violating,
and having violated, the provisions of subsection (c¢) of Section 2 of
the Clayton Act, as amended by the Robinson-Patman Act, approved
June 19, 1936. On January 27, 1955, Respondents filed their answer
thereto, admitting all the material allegations of fact set forth in said
complaint. Under the provisions of Rule VIII (a) of the Commis-
sion’s Rules of Practice, the submission of such an answer constitutes
a waiver of Respondents’ rights to a hearing as to the facts alleged
in the complaint, and of all other intervening procedure. The Rule
cited also provides that when such an answer is filed, the Hearing
Examiner shall make findings as to the facts and conclusions based
upon such complaint and answer, and issue an order disposing of the
proceeding. Accordingly, the Hearing Examiner, having duly con-
sidered the record herein, finds that this proceeding is in the interest
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of the public, makes the following findings as to the facts and con-
clusions drawn therefrom, and, in consonance therewith, issues the
order hereinafter set forth.

FINDINGS AS TO THE FACTS

1. Respondent, Northern Brokerage Co., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Illinois, with its principal office and place of business located
at 382 Tinker Street, Rockford, Illinois. Respondent corporation is
engaged principally in the food brokerage business, representing nu-
merous sellers outside the State of Illinois in the sale and distribution
of their food products throughout the northern part of Illinois, and
to a lesser extent in the State of Wisconsin. Respondent represents
suppliers selling, among other things, canned foods, dried and frozen
foods, and fresh fruits and vegetables, all of which are hereinafter
sometimes referred to as food products.

Respondent George M. Krischel is president of respondent Northern
Brokerage Co. The capital stock of said company is solely owned
by Respondent Krischel and members of his family as follows:

George M. Krischel_______________ o __.__ 25 shares
Alma E. Krischel (wife) _________________ 24 shares
Joan E. Krischel (daughter)_.____ 1 share

As president, and through ownership by himself and his immediate
family, Respondent Krischel has exercised, and now exercises, author-
ity and control over the business conducted by said corporate Re-
spondent, including its purchase, sales and operational policies.

2. Respondent, Northern Produce Exchange Co. is a corporation
organized, existing and doing business under and by virtue ot the
laws of the State of Illinois, with its principal office and place of
business located at 332 Tinker Street, Rockford, Illinois. Respondent
corporation is engaged in business as a wholesaler and distributor of
canned fruits and vegetables, dried foods of the various types, and
fresh fruits and vegetables, all of which are hereinafter sometimes
referred to as food products. 1Its average sales approximate $1,000,000
annually. Robert B. Johnson is president of this corporation and
owns 50% of its outstanding capital stock. Respondent George M.
Krischel 1s vice-president and he, together with his wife, Alma E.
Krischel, owns the remaining 50% of the outstanding stock of this
corporation. Their share holdings arve listed as follows:

Robert B. Johnson________________________________________ 100 =hares

George M. Krischel . ______ 80 shares
Alma E. Krischel (wife) . ____________________ 20 shares
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As vice president and with his wife, owner of fifty percent of the
capital stock, Respondent George M. Krischel has exercised, and now
exercises, a substantial and influential degree of authority and control
over the business conducted by said corporate Respondent Northern
Produce Exchange Co., including the direction of its purchase, sales
and distribution policies. By virtue of such facts, purchases and
other transactions on behalf of said Northen Produce Exchange Co.
are also on behalf of said George M. Krischel.

3. Respondent George M. Krischel is an individual engaged prin-
cipally in business as a broker and wholesale distributor of canned
goods, dried fruits, and fresh fruits and vegetables. As such, he repre-
sents numerous sellers outside the State of Illinois in selling their mer-
chandise throughout northern Illinois and, to a lesser extent, in the
State of Wisconsin. He is president and, along with his immediate
family, owns all the capital stock of Respondent Northern Brokerage
Co. which has its principal office and place of business located at 332
Tinker Street, Rockford, Illinois. Respondent Krischel is also vice-
president of Respondent Northern Produce Exchange Co. and he,
along with his wife, Alma E. Krischel, owns 50% of the capital stock
of this lattér corporation, which is likewise located at 832 Tiunker
Street, Rockford, Illinois.

As president of Respondent Northern Brokerage Co., and with all
the capital stock being owned by him, his wife and unmarried
daughter, Respondent Irischel exercises authority and control over
the business conducted by Respondent Northern Brokerage Co., includ-
ing the direction of its sales and operational policies. As vice-presi-
dent of Respondent Northern Produce Exchange Co., and with 50%
of its capital stock being owned by him and his wife, he exercises a
substantial and influential degree of authority and control over the
business conducted by this corporation, including the direction of its
purchases, sales, and distribution policies.

4. In the course and conduct of the business of Respondent Northern
Brokerage Co. and the business of Respondent Northern Produce
Exchange Co., both businesses being conducted from the same office
and at the same address, said individual Respondent, has, since Janu-
ary 1, 1951, continuously made substantial sales for at least two of his
principals through Respondent Northern Brokerage Co. to Respond-
ent, Northern Produce Exchange Co., of which he is vice-president,
and in which he and his wife own a 50% interest. Respondent Nor-
thern Produce Exchange Co. has, since January 1, 1951, continuously
purchased substantial quantities of fresh fruit through Respondent
Northern Brokerage Co. from at least two of its suppliers, whose
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places of business are located in States of the United States other than
the State of Illinois. On these purchases individual Respondent
George M. Krischel,- through corporate Respondent Northern
Brokerage Co., has been and is now being allowed something of value
as a commission, brokerage, or other compensation or allowance, or
discount in lieu thereof by said sellers.

5. Said Respondents, both individual and corporate, directly or
indirectly, cause said food products so purchased to be transported
from said States of origin to destinations in another State. There has
been at all times mentioned herein a continuous course of trade in
commerce, as “commerce” is defined in the aforesaid Clayton Act in
said food products across State lines between said individual Respond-
ent, through corporate Respondents, and the sellers of said food
produects. Said food products are sold and distributed for use, con-
sumption, or resale within the various States of the United States.

CONCLUSION

The acts and practices of the Respondents, both corporate and indi-
vidual, in receiving and accepting something of value as a commis-
sion, brokerage, or other compensation, or discounts in lieu thereof, on
their purchases of food products through a brokerage firm owned or
controlled as indicated herein by an officer of, and substantial stock-
holder in, the corporation making the purchases, as above found, are
in violation of subsection (c) of Section 2 of the Clayton Act, as
amended by the Robinson-Patman Act. o

ORDER

1t is ordered, That the Respondent, Northern Brokerage Co., a cor-
poration, its officers and the individual Respondent, George M.
Krischel, individually and as an officer of Northern Brokerage Co.
and Northern Product Exchange Co., and their respective representa-
tives, agents, and employees, directly or indirectly, or through any
corporate or other device in connection with the purchase of food
products in commerce, as “commerce’ is defined in the aforesaid Clay-
ton Act, do forthwith cease and desist from receiving or accepting,
directly or indirectly, from any seller, anything of value as a commis-
sion, brokerage or other compensation, or any allowance or discount
in lieu thereof, upon any purchase of food products by or for the
account of Northern Produce Exchange Co., where George M. Krischel
or any other officer of the Northern Brokerage Company are officers
of or have a substantial stocl ownership in or control of Northern
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Produce Exchange Co., either directly or through family ownership -
of the stock, or where either of the Respondents, Northern Brokerage
Co. or George M. IKrischel, or both, are the agents, representatives or
other intermediaries, or where it or he is acting for or in behalf of,
or where it or he is subject to the direct or indirect control of Northern
Produce Exchange Co., or any other buyer.

1t is further ordered, That the Respondent Northern Produce Ex-
change Co., a corporation, its officers and the individual Respondent,
George M. Krischel, while an officer of or major stockholder in said
corporation, and their respective representatives, agents or employees,
directly or through any corporate or other device, in connection with
the purchase of food products in commerce, as “commerce” is defined
in the aforesaid Clayton Act, do forthwith cease and desist from re-
ceiving or accepting, directly or indirectly, from any seller anything
of value as a commission, brokerage, or other compensation, or any
allowance or discount in lieu thereof, upon any purchase of food prod-
ucts by or for their account or the account of any of them.

ORDER TO FILE REPORT OF COMPLIANCE

It is ordered, That respondents Northern Brokerage Co., a corpo-
ration, Northern Produce Exchange Co., a corporation, and George
M. Krischel, individually and as President of Northern Brokerage
Co. and Vice President of Northern Produce Exchange Co., shall,
within sixty (60) days after service upon them of this order, file with
the Commission a report in writing setting forth in detail the manner
and form in which they have complied with the order to cease and
desist [as required by said declaratory decision and order of March 10,
1955].
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Ix tar MATTER OF
SPADA DISTRIBUTING COMPANY, INC.

‘CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC.
2 (C) OF THE CLAYTON ACT AS AMENDED

Docket 6254. Complaint, Oct. 25, 1954—Decision, Mar. 11, 1955

Consent order requiring a fruit and vegetable wholesaler in Portland, Ore., to
cease accepting commissions or brokerage fees from sellers on purchases for
its own account for resale, in violation of sec. 2 (c¢) of the Clayton Act
as amended.

Before Mr. Abner E. Lipscomb, hearing examiner.
Mr. Edward 8. Ragsdale and Mr. Cecil G. Miles for the Commission.
Mr. Irving Korn, of Portland, Ohio, for respondent.

COMPLAINT

The Federal Trade Commission, having reason to believe that the
party respondent named in the caption hereof and hereinafter more
particularly designated and described, has violated, and is now violat-
ing, the provisions of subsection (c) of Section 2 of the Clayton Act
(U. S. C. Title 15, Section 13), as amended by the Robinson-Patman
Act, approved June 19, 1936, hereby issues its complaint stating its
charges with respect thereto as follows:

ParacraprH 1. Respondent Spada Distributing Company, Inc., is a
corporation organized, existing, and doing business under and by
virtue of the laws of the State of Oregon, with its principal office and
place of business located at 335 S. E. Morrison Street, Portland,
Oregon.

Respondent, to facilitate its business, maintains branch offices and
warehouses at Redmond, Brooks, Gaston, and Madras, Oregon, and at
Prossner and Moses Lake, Washington.

Par. 2. Respondent is now engaged and, since July 1, 1946, has en-
gaged in business principally as a wholesaler, buying and selling
fresh fruits and vegetables, citrus juices and other food products, all
of which are hereinafter designated as food products. It operates
farms in the States of Oregon, Washington, and Idaho, which farms
produce some of the food products respondent sells, although in addi-
tion to the quantity it produces, respondent also purchases substantial
amounts from a number of sellers located in various States of the
United States.
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Respondent distributes and sells its food products principally to
buyers located in the States of Oregon, Washington, and Idaho, but
it also sells some of its food products to buyers located in various
other States of the United States, and a small proportion to buyers in
foreign markets.

Said respondent’s sales average between $4,000,000 and $5,000,000
annually.

Par. 3. Respondent in the course and conduct of its said business
since July 1, 1946, has purchased, and is now purchasing a substantial
quantity of its requirements of food products from sellers located in
States other than the States where respondent is located, and as a
result of respondent’s purchases and its instructions, such food prod-
ucts are shipped and transported by the respective sellers thereof across
state lines to respondent and respondent’s customers, and there has
been since July 1, 1946 and is now a constant current of trade and
commerce conducted by said respondent in such products between and
among the various States of the United States.

Par. 4. Respondent, since July 1, 1946, in connection with its pur-
chases of substantial quantities of food products in commerce, as here-
inabove alleged, has received and accepted, and is now receiving and
accepting, directly or indirectly, commissions, brokerage fees or other
compensation or allowances, or discounts in lieu thereof from some,
but not all, of the sellers from whom it purchases food products in
commerce for its own account for resale.

A specific illustration of respondent’s transactions with a seller from
whom it is now, and has, since July 1, 1946, received commissions or
brokerage fees on purchases of food products for its own account is
set out as follows:

Since respondent began business in 1946, it has been a substantial
purchaser in its own name, and for its own account for resale of sub-
stantial quantities of citrus products, including grapefruit, oranges,
and tangerines, from a large seller located in the State of Florida.
When the food products purchased by the respondent from the seller
are lost or damaged in transit, respondent files claims in its own name
and for its own account for such loss or damage against the transporta-
tion company responsible, and collects damages. The products so
purchased, on arrival at respondent’s place of business, are warehoused
and insured by respondent at its own expense and for its own account.

Respondent sells such products to its customers, in its own name,
and for its own account, and at prices and on terms it determines
either receiving a profit or accepting a loss thereon as the case may
be. Respondent on such transactions with said seller since July 1,
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1946, has received and is now receiving and accepting directly or
indirectly commissions or brokerage fees in a substantial amount.

Par. 5. The foregoing acts and practices of the respondent as above
alleged in receiving and accepting directly or indirectly commissions,
brokerage fees or other compensation or allowances or discounts in
lieu thereof from sellers in connection with its purchases in commerce
of food products for its own account as above alleged, violates sub-
section (¢) of Section 2 of the Clayton Act, as amended by the Robin-
son-Patman Act (U. S. C. Title 15, Section 13).

Dxcision oF THE COMMISSION

Pursuant to Rule XXII of the Commission’s Rules of Practice, and
as set forth in the Commission’s “Decision of the Commission and
Order to File Report of Compliance”, dated March 11, 1955, the
initial decision in the instant matter of hearing examiner Abner E.
Lipscomb, as set out as follows, became on that date the decision of
the Commission.

INITIAL DECISION BY ABNER E. LIPSCOMB, HEARING EXAMINER

On October 25, 1954, the Federal Trade Commission issued its com-
plaint in this proceeding, charging the Respondent with receiving and
accepting, directly or indirectly, commissions, brokerage fees or other
compensation, allowances or discounts in lieu thereof from sellers in

- connection with the purchase in commerce of food products for its own
account, in violation of subsection (c) of Section 2 of the Clayton Act,
as amended by the Robinson-Patman Act (U. S. C. Title 15, Sec. 13).

Thereafter, on January 17, 1955, Respondent, through its president
and counsel, entered into an agreement with counsel supporting the
complaint, and, pursuant thereto, submitted to the Hearing Examiner
a Stipulation For Consent Order disposing of all the issues involved
in this proceeding.

Respondent is identified in the stipulation as a corporation organ-
ized and existing under and by virtue of the laws of the State of Ore-
gon, with its office and principal place of business located at 335 S. E.
Morrison Street, in the city of Portland, State of Oregon.

Respondent admits all the jurisdictional allegations set forth in the
complaint, and agrees that the record herein may be taken as if the
Commission had made findings of jurisdictional facts in accordance
therewith.

All parties hereto request that the answer of Respondent, heretofore
filed with the Commission on November 16, 1954, be withdrawn, and
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expressly waive the filing of answer, a hearing before a hearing exam-
iner of the Commission, the making of findings as to the facts or con-
clusions of law by the Hearing Examiner or the Commission, the fil-
ing of exceptions and oral argument before the Commission and all
further and other procedure before the Hearing Examiner and the
Commission to which Respondent may be entitled under the Clayton
Act, as amended, or the Rules of Practice of the Commission. It is
agreed by Respondent that the order contained in the stipulation shall
have the same force and effect as if made after full hearing, presenta-
tion of evidence and findings and conclusions thereon. Respondent
specifically waives any and all right, power or privilege to challenge
or contest the validity of such order.

It is also agreed that said Stipulation For Consent Order, together
with the complaint, shall constitute the entire record in this proceed-
ing, upon which the initial decision shall be based. The stipulation
sets forth that the complaint herein may be used in construing the
terms of the aforesaid order, which may be altered, modified, or set
aside in the manner provided by statute for orders of the Commission.

The stipulation further provides that the signing of the Stipulation
For Consent Order is for settlement purposes only, and does not con-
stitute an admission by Respondent of any violation of law alleged
in the complaint.

In view of the facts outlined above, and the further fact that the
order embodied in the aforesaid stipulation is identical with the order
accompanying the complaint, it appears that such order will safeguard
the public interest to the same extent as could be accomplished by the
issuance of an order after full hearing and all other adjudicative pro-
cedure waived in said stipulation. Accordingly, in consonance with
the terms of the aforesaid stipulation, the Hearing Examiner grants
the request for withdrawal of Respondent’s answer, accepts the Stipu-
lation For Consent Order submitted herein, finds that this proceeding
is in the public interest, and issues the following order:

1t is ordered, That respondent Spada Distributing Company, Inc.,
a corporation, its officers, and its respective representatives, agents, or
employees, directly or indirectly, or through any corporate or other
device, in connection with the purchase of food products in commerce,
as “commerce” is defined in the aforesaid Clayton Act, do forthwith
cease and desist from:

Receiving or accepting, directly or indirectly, from any seller, any-
thing of value as a commission, brokerage, or other compensation, or
any allowance or discount in lieu thereof, upon or in connection with
any purchase of food products or other commodities made for its own
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account, or where the respondent is the agent, representative, or other
intermediary acting for, or in behalf of, or subject to the direct or

indirect control of any buyer.

ORDER TO FILE REPORT OF COMPLIANCE

1t is ordered, That respondent Spada Distributing Company, Inc.,

a corporation, shall, within sixty (60) days after service upon it of
th]S order, file with the Commission a report in writing setting forth
in detail the manner and form in which it has complied with the order
to cease and desist [as required by said declaratory decision and order
of March 11,1955].
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Ix tHE MATTER OF

STENOGRAPHIC MACHINES, INC.; LASALLE EXTENSION
UNIVERSITY: AND THE STENOTYPE COMPANY

ORDER, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 6076. Complaint, Jan, 14, 1953—Decision, Mar. 18,1955

Order prohibiting an agreement between the only two distributors of mechaniecal
shorthand machines in the United States to divide the market between
themselves, one to confine its sales and solicitations mainly to private com-
mercial schools or colleges while the other limited its activities mainly to
home-study and correspondence students.

Before Mr.John Lewis, hearing examiner.

Mr. George W. Williams and Mr. Poul H. LaRue for the Commis-
sion.

McBride & Baker, of Chicago, Ill., and Davies, Richberg, Tydings,
Beebe & Landa, of Washington, D. C., for Stenographic Machines, Inc.

Staehlin & Jantorni, of Chicago, I1l., for LaSalle Extension Uni-
versity and The Stenotype Co.

Intrian Decrsion BY JounN Lewis, HeariNe EXAMINER
STATEMENT OF THE CASE

The Federal Trade Commission issued its complaint against the
above-named respondents on January 14, 1953, charging them with the
use of unfair methods of competition and unfair and deceptive acts and
practices in commerce in violation of the Federal Trade Commission
Act. Copies of said complaint and notice of hearing were duly served
upon respondents. Said complaint charges, in substance, that re-
spondents on November 16, 1948, and thereafter, agreed to divide, and
did divide, among themselves the customers in the mechanical short-
hand market, thereby tending to limit competition and create a
monopoly in said market.

Respondents appeared by counsel and filed motions to dismiss the
complaint based, in substance, on the insufficiency of said complaint
and the mootness of this proceeding by reason of the cancellation of the
alleged agreement of November 16, 1948. Said motions were denied
by order of the undersigned hearing examiner dated March 19, 1953.
Thereafter, said respondents filed their separate answers, in which they
denied having engaged in any illegal practices as charged.
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Pursuant to notice, hearings were held before the undersigned hear-
ing examiner, theretofore duly designated by the Commission to hear
this proceeding, in Chicago, Illinois, on various dates between May 4,
1953 and February 8, 1954, At said hearings testimony and other
evidence were offered in support of and in opposition to the allegations
of the complaint, which testimony and other evidence were duly re-
corded and filed in the office of the Commission. All parties were
represented by counsel, participated in the hearings, and were af-
forded full opportunity to be heard, to examine and cross-examine
witnesses and introduce evidence bearing on the issues. At the con-
clusion of the evidence offered in support of the complaint, motions
were filed by respondents to dismiss the complaint for insufficiency of
evidence, and a separate motion was filed by respondent Stenographic
Machines, Inc. to strike certain documentary evidence consisting of
correspondence between the other two respondents and third persons.
Said motions were denied by order of the examiner dated October 23,
1953. At the close of all the evidence proposed findings and con-
clusions, together with reasons therefor or supporting briefs, were
filed by counsel for respondents and counsel supporting the complaint,
all of which have been carefully considered. No request for oral argu-
ment has been received from counsel.

Upon consideration of the entire record herein, and from his observa-
tion of the witnesses, the hearing examiner makes the following :

FINDINGS OF FACT
1. The Business of Respondents
A. Respondent LaSalle

Respondent, LaSalle Extension University (sometimes referred to
herein as LaSalle) is a corporation organized, existing and doing
business under the laws of the State of Illinois, with its principal
office and place of business at 417 South Dearborn Street, Chicago,
Tllinois. Said respondent operates what is commonly known as a
correspondence school, through which it teaches a variety of subjects
by the correspondence or home-study method. Among the courses
conducted by said respondent is one in the training of students to take
dictation by means of a mechanical shorthand machine known as the
Stenotype, which is sold in conjunction with said course, the course
of instruction being designated as Stenotypy.

The Stenotype machine has been manufactured for LaSalle by
other companies, in accordance with LaSalle’s specifications. The
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prototype of the machine was acquired by LaSalle in 1927, when it
purchased the assets of the bankrupt Stenotype Company of Indian-
apolis. From approximately 1928 to 1936 the Stenotype machine was
sold by LaSalle largely to students taking respondent’s course in
Stenotypy by the correspondence or home-study method, and to a
lesser extent to business schools. However, starting approximately
in 1936, LaSalle began to sell said machine to students enrolled in
schools known as “Stenotype Institutes,” which LaSalle assisted in
organizing. Although privately owned and operated, said institutes
were affiliated with LaSalle under a franchise or other contractual
arrangement. The only courses of instruction offered in such schools
were courses in Stenotypy, as distinguished from the average business
school teaching a variety of commercial subjects. LaSalle assisted
in the training of the teachers at such schools and awarded certificates
to students upon satisfactory completion of the course. The owner
or manager of such school was designated by LaSalle as its Registrar.
The students enrolled at such schools signed a dual form of contract
with LaSalle and the school. The contract with LaSalle provided for
the purchase by the student of the Stenotype machine, texts, lessons
and other material from LaSalle, and the contract with the school pro-
vided for the furnishing of instruction to the student by the school,
and the payment therefor by the student. Separate payment was
made by the student to LaSalle and the school, respectively, under the
dual contract. This arrangement was known as the “Cooperative
Plan.”

Some of the independent business schools to whom LaSalle sold
had an arrangement similar to that of the Stenotype Institutes in that
they operated under a franchise from LaSalle and had a similar con-

" tractual arrangement for the purchase of Stenotype machines and
text materials, and the payment of tuition.? In the case of most in-
dependent business schools, however, there was no such formal rela-
tionship with LaSalle and they purchased machines or text material
from time to time on an individual-transaction basis.

During the latter part of 1948, LaSalle abandoned its so-called co-
operative plan of operation and began selling its machines, texts and
lesson materials to the schools as a unit, with the latter making their
own separate arrangements with the students for the purchase of the
machines and materials and the payment of tuition. This method of
operation was known as the “Package Plan” for the reason that all
of the physical material, including the machine, was sold to the school

1 One of LaSalle's officials estimated that approximately 10 percent of the independent
schools operated under this plan,
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as a package. Under the Cooperative Plan, LaSalle had paid a com-
mission to its salesmen on each sale of a machine and the accompany-
ing material, as well as on the amount of tuition from the student,
although LaSalle itself received no direct benefit from the tuition since
that amount went entirely to the school. Under the Package Plan
the school did its own selling to the students, and LaSalle was not obli-
gated to pay any commissions on such sales.

B. Respondent Stenotype

Respondent The Stenotype Company (sometimes referred to herein
as Stenotype) is a corporation organized, existing and doing business
under the laws of the State of Illinois, and has its principal office and
place of business at 417 South Dearborn Street, Chicago, Illinois.
Respondent Stenotype is a wholly owned subsidiary of respondent
LaSalle, and was organized in 1937 for the purpose of handling La-
Salle’s Stenotype business, including the sale of Stenotype machines,
textbooks and lesson materials to Stenotype Institutes, independent
business schools and home-study students. During the latter part of
1948 respondent Stenotype became inactive, and its functions involv-
ing the sale of courses or machines to institutes, business schools and
students were thereafter carried on directly by respondent LaSalle.
During the period of its operation Stenotype maintained no separate
books and records, and its officers were identical with LaSalle’s.

C. Respondent Stenographic

Respondent Stenographic Machines, Inc. (sometimes referred to
herein as Stenographic) is a corporation organized, existing and doing
business under the laws of the State of Illinois, with its principal
office and place of business at 818 South Michigan Avenue, Chicago,
Tllinois. Said respondent was organized in 1938 by Milton H. Wright,
a former official of LaSalle who, while he was with the latter, had been
in charge of the sale of Stenotype courses and machines. Stenographic
developed its own mechanical shorthand machine, known as the Steno-
graph, and its own text materials. The Stenograph machine is in many
respects similar to the Stenotype, both being adaptations of the orig-
inal Stenotype which LaSalle had acquired in 1927.* Stenographic’s
machine and the text materials prepared by it for use in connection
therewith are sold to various independent business schools and to
certain institutes formerly affiliated with LaSalle. Up to 1952

31t may be assumed that the patents for the original Stenotype had already expired
when Stenographic put out its machine.
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Stenographic did not manufacture its machine, but had it produced
by another company in accordance with Stenographic’s specifications.
However, in 1952 it acquired its own plant and has been manufactur-
ing the machine itself.

D. The Relations Between the Two Groups

During the latter part of 1947 LaSalle cancelled its contract with
the company which was then making its machine, for the reason that
it could not agree with the manufacturer on the price of the new model
which the latter was seeking to develop for it. After several un-
successful attempts to procure another manufacturer, LaSalle entered
into negotiations with respondent Stenographic for the purpose of
having the latter manufacture its machine. The agreement between
the two companies, which was signed on November 16, 1948, provides
that Stenographic will develop and manufacture for LaSalle a new
model Stenotype machine, and that, pending completion of the new
model, Stenographic would sell to LaSalle a certain number of its
own Stenograph machines at a stipulated price per machine. It was
agreed that upon completion of the new Stenotype machine LaSalle
would pay Stenographic an amount equal to the factory cost of the
machine, plus $10.00 per machine. The contract was for a period of
five years and obligated LaSalle to purchase at least 5,000 machines
per year during the term of the contract. Due to a decline in its
business, LaSalle did not actually purchase the full number of ma-
chines provided for in the agreement,® which was terminated on Jan-
uary 8, 1953, and was superseded by a new arrangement in the form
of a letter, under which LaSalle was relieved of the obligation of
purchasing any specific number of machines from Stenocrrapluc
Under the new arrangement Stenographic was to continue malking the
qtenotype machines for LaSalle in accordance with the latter’s needs,
the price thereof to be determined at the time of each order, such
orders to be placed for a six-month period. The new arrangement

- was for an indefinite term, subject to cancellation by either party
upon two years’ notice in advance. Until it acquired its own plant
In 1952, the machines produced for LaSalle under the contract were
actually manufactured by the firms which made Stenographic’s own
machine.

3 The number of machines actually delivered to LaSalle is as follows :
1949 e 3, 099 1980 e 3, 858
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Outside of the LaSalle-Stenotype group and Stenographic, there
are no other companies in the market at the present time distributing
a mechanical shorthand machine, This situation has existed, substan-
tially, since the date of the agreement between the two groups on
November 16, 1948, and for several years prior thereto. It is there-
fore apparent, and is so found by the hearing examiner, that the
respondents dominate the mechanical shorthand market.

F. The Interstate Commerce

The record establishes, and it is so found, that the respondents sell
and distribute their respective mechanical shorthand machines in the
various states of the United States, and in the District of Columbia,
and that said respondents maintain; that at all times mentioned
herein they have maintained, a regular course and current of trade
and commerce in said machines between and among the various states
of the United States and in the District of Columbia; and that their
volume of trade in said machines has been, and is, substantial.

II. The Illegal Practices
A. Background and Issues

The complaint herein charges in substance that Stenographic and
LaSalle entered into an illegal agreement or understanding to divide
the market in mechanical shorthand machines, in pursuance of which
Stenographic was to confine its sales and solicitations mainly to pri-
vate commercial schools or colleges, and LaSalle (including its sub-
sidiary Stenotype) was to confine its sales and solicitations mainly
to home-study or correspondence students. This agreement or un-
derstanding for a division of the market is alleged to have arisen out
of the agreement of November 16, 1948, between Stenographic and
LaSalle. In addition to reliance upon the language of the agreement
(particularly Clause 7 thereof), counsel supporting the complaint
relies on a number of letters which passed between the respondents,
and on certain correspondence between LaSalle and its customers or
potential customers, which correspondence counsel claims reflects the
understanding reached in the agreement of November 16, 1948, to the
extent that such understanding may not be entirely clear from the
written agreement. Counsel supporting the complaint called as his
witnesses various officials of respondents and sought, with varying
degrees of success, to get them to accept his interpretation of what

423783—358 52
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they meant or intended by certain of the language used in the agree-
ment and the various items of correspondence.

In offering their defense respondents relied on substantially the
same witnesses as those called in support of the complaint. It was
the general contention of these witnesses, at both junctures of their
testimony, that counsel supporting the complaint had improperly in-
terpreted the language of the agreement and the correspondence, and
they sought to show that the language used was consistent with a
non-culpatory purpose on their part. Respondents further endeavored
to show, through certain figures and summaries taken from their
records, that not only was there no agreement by LaSalle to give up
its school business and confine itself mainly to home-study students,
but that LaSalle’s school business has actually increased since the
agreement.

The basic question for decision, therefore, is whether the interpreta-
tion of the agreement and correspondence urged by counsel supporting
the complaint is the correct one. In order to determine this question
1t is necessary to refer to the actual language used in the documentary
evidence and to consider it in the light of respondents’ explanations
thereof. To the extent that there is any doubt as to what was meant
or intended in the written agreement and correspondence, the evidence
offered by respondents to show whether there was any actual division
of the market will have a bearing in resolving such doubt.*

B. The Agreement of November 16, 1948

As previously indicated, the agreement of November 16, 1948, be-
tween LaSalle and Stenographic deals with the development of a new
model Stenotype machine by Stenographic for LaSalle, and fixes the
number of machines to be purchased and the prices to be paid by
LaSalle, and contains other provisions with respect to ownership of
tools and dies, the duration of the contract and liability thereunder.
However, the agreement contains one clause upon which counsel sup-
porting the complaint relies particularly as supporting his contention
that the transaction involved an illegal understanding with respect to

4In their motion to dismiss at the close of the evidence in support of the complaint,
respondents appeared to take the position that the lack of evidence of any actual division
of the market was fatal to the case of counsel supporting the complaint. For the reasons
appearing in the examiner's order of October 29, 1953, denying the motion to dismiss,
the examiner concluded that a showing of an actual division of the market was not a
necessary element of the prima facie case where the evidence was otherwise sufficient to
establish the consummation of an agreement of the type charged. Respondents now
apparently accept the correctness of this position, but urge that in determining whether

an illegal agreement was ever entered into, the fact that there was no actual division of
the market is a factor to be taken into consideration.
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a division of the market. The clause in question, which is number 7
of the agreement, reads as follows:

7. It is understood and agreed that LaSalle desires to promote the sale of
Stenotypes by it to purchasers of its correspondence courses, and through certain
private Stenotype institutes now in existence where sales are made by salesmen
under contract with the Stenotype Company or LaSalle. With respect to any
school whose contract is terminated, Stenographic, upon notice in writing from
l.aKalle of such termination, shall thereafter offer Stenographs to such school
at Stenographic's regular list prices, terms and conditions.

The explanation for the inclusion of this clause, given by E. J.
Kendall, LaSalle’s treasurer, who represented that company in the
negotiations, was that it was inserted on advice of counsel “to protect
us from possible lawsuit when and if somebody should be left without
machines or courses because of termination of a contract.” When
Kendall was asked whether it was contemplated at the time of the
agreement that there would be any termination of contracts with some
of the schools, he replied in the negative but added that “such things
[do] happen in the course of business.” When asked to explain how
his company could have any liability under a contract with a school
if it were terminated, Kendall fell back on the line of defense that he
was merely acting on advice of counsel and didn’t know himself.
Aside from the possible inconsistency between Kendall’s testimony
regarding the termination of contracts and his testimony elsewhere
that LaSalle had no contracts with its schools,® the examiner was not
impressed with his explanation as to why paragraph 7 was put in
the agreement.

M. H. Wright, who represented Stenographic in the negotiations,
also claimed that the clause was inserted on advice of counsel, and
professed to have no understanding as to the “technical and legal”
reasons for its insertion. However, when pressed for an explanation,
he stated that it was put in to protect his company from possible “in-
volvement * * * with departments of the government” arising out
of a “possible infringment of schools’ rights.” Among the involve-
ments with the government mentioned by Wright were “certain Con-
gressional acts that make it very difficult to fix a price * * * The.
Wright-Patman Act (sic), for instance.” However, he again fell
back to the line of defense that he was not “as well aware of [the tech-
nicalities] as counsel was, and we put this paragraph in there on advice
of counsel.” Despite Wright’s and Kendall’s professed lack of under-
standing with respect to this clause, which they claimed was inserted

5 Although Kendall claimed at one point that there were no contracts with any of the
schools since 1940, the examiner is convinced that this information is incorrect, as will
elsewhere appear.
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on advice of counsel, no effort was made to produce an explanation
by counsel, although respondents were represented in this proceed-
ing by the same counsel who assisted in the contract negotiations,

In connection with the proposed findings filed on behalf of Steno-
graphic, counsel states that one of the “considerations [which]
prompted counsel for the parties to suggest the inclusion of Paragraph
7 in the contract” was the fact that it was contemplated some of
LaSalle’s schools might find the Package Plan less desirable than the
Cooperative Plan and be left without a source of supply. Aside from
the fact that this explanation by counsel in proposed findings has no
testimonial value, the examiner cannot accept this as an explanation
of why the parties were advised to put clause 7 in the agreement. In
the first place Kendall testified that the change from one plan to the
other took place in May 1948 or, at least, not later than October 1948..
Unless, therefore, IXendall is incorrect the changeover had occurred
before the agreement between LaSalle and Stenographic was consum-
mated. Assuming, however, as appears more likely, that the adoption
of the package plan occurred at or about the time of the contract be-
tween the respondents, it is doubtful that this was the real reason
for including clause 7 in the contract. While it may be that the Pack-
age Plan was less desirable from the school’s point of view than the
Cooperative Plan, it is difficult to see how the school stood to gain any-
thing by being given an opportunity to purchase supplies from Steno-
graphic, since this would merely give it the right to purchase another
package, Stenographic’s rather than LaSalle’s. If the change to the
Package Plan has any connection with clause 7 it is, in the opinion of
the examiner, as a concomitant of an arrangement under which
LaSalle was to de-emphasize its school business and not as the cause for
inclusion of the clause in the contract.

Turning to the actual language of clause 7, it will be noted that it
refers to contracts with schools “now in existence” and provides that
LaSalle shall notify Stenographic when such contracts are termi-
nated, in which event the latter would offer to service the schools.
While not expressly requiring LaSalle to terminate any contract, the
language used contains the suggestion that LaSalle would not try to
expand its school activities beyond those then in existence, and that
as contracts expired or were terminated, a transfer to Stenographic
would be considered. The language used is admittedly, and probably
purposely, ambiguous. However, its meaning becomes fairly apparent
when considered in the light of the correspondence and other evidence
in the record. To a consideration of such evidence, in chronological
order, the examiner now turns.
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C. The Correspondence Between Respondents and With Third
Persons

1. The Corresondence Between T, K. Elliott and Herman Miller

During 1948 T. K. Elliott was vice-president and sales manager of
respondent Stenotype, and Herman Miller was the owner of The Steno-
type Company of California, which was LaSalle-Stenotype’s exclu-
sive representative on the West Coast. Miller did business in Los
Angeles under the name “The Stenotype Company of California,” and
also conducted a school in San Francisco under the name “Stenotype
Certified School.” He had a ten-year contract as LaSalle’s West Coast
representative, which was due to expire in May, 1949. During the
fall of 1948 Miller was having certain difficulty in obtaining machines
from LaSalle, which, for a period of about a year, had been without
any source of supply. Since about August 1948, Miller had been cor-
responding with M. H. Wright of Stenographic in an effort to procure
machines from the latter. Following a telephone conversation between
Miller and Elliott, the latter, in a letter dated November 3, 1948, ad-
vised Miller that he had talked to William Allan (LaSalle’s president)
“about the matter we discussed,” and that Allan had agreed with him
that “we cannot blame you for wanting to deal directly with Wright
under the circumstances.” The letter further continues:

‘We are perfectly willing to release you from your contract and to cancel orders
which you have on hand with us upon receipt of your request. Mr. Allan points
out that inasmuch as this is at the very start of our deal with Wright, it is essen-
tial that there be no possibility of misunderstanding. Therefore he insists that
we must receive your letter requesting cancellation of your contract and cancella-
tion of your orders before advising Wright that all is clear. [Emphasis supplied]
The letter also requests that certain machines which were loaned to
Miller be returned, upon receipt of which Elliott would “see to it
that Wright is advised you are in the clear.” On the same day Miller
wrote to Elliott to “confirm our agreement by telephone made today
in order to permit me to negotiate with Mr. Wright for Stenograph
machines.” The letter further continues:

This move is made because of the information that you gave me that you
have temporarily discontinued your efforts to bring out the new machine, upon
which we have based our last two years' operations.

Other correspondence passed between Miller and Elliott in which
there was apparently discussed the possibility of a continuation of
relations between them. On December 9, 1948, Elliott addressed the
following letter to Miller:

I have just received your letter of December 3. While I realize that too
many personal notes having to do with a piece of business might prove em-
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barrassing or confusing later, I am going to take the liberty of tipping you
off to something else which I have not told you before this time.

I think I did tell you that we have arranged with Wright to manufacture
our new {Stenotype machine. Our machine will be a Stenotype, entirely dis-
tinctive, and will be the same in appearance as the pictures which you have
seen. However, there will be enough standard parts in the two machines so
that it will lower the manufacturing costs for both of us and it looks like we
will both come out better from the cost standpoint. Naturally, this deal entails
some agreements between us. One of those agreements was that we would not
try to steal customers from each other. e agreed acith Wright that we 1would
not try to open any new schools which are not at present franchised if he has
another school in the immediate territory. It wwas agrecd that should a school
wish @ franchise and in the event Wright could wot satisfy him or he did
not want to do business with the Stenograph people, then Wright would release
him to us and we could go ahead.

The reason I am telling you this is because as a result of my effort to cooperate
with you and do what you asked me to do, on the phone. we told Wright that
In view of the circumstances, we had no objection to your negotiating with
him. Now if he holds us to the terms of the agreenicnt, 1ce cannot renegotiate
with youw unless he releases you to ws. 1 know all this sounds rather silly in
a letter, but do you get the picture? When you requested that we cancel your
contract, I immediately told Wright I had the request and we were willing to
go along with you in complying with your request, even though at the same
time I wrote you and called your attention to several details in connection with
the cancellation. Natwrally we are very anzxious not to upset this deal nor
that we have it clicking pretty well, and I frankly do wnot know just what
Wright's attitude is going to be if we tell him you have changed your mind and
want to continue doing business with us.

I think you should have this inside information because I do not want you
to feel that we are trying to get rid of you. I told Wright in the first place
that it was all right to negotiate with you because you asked me to. Now
if he figures you are his baby, it might cause trouble if I tell him that the
deal is off.

If we can work it out with M. H. [Wright], it will be necessary that we start
out from scratch with you and that means a new contract * * *.

* % * The best thing you could do at this time would be to write us indicating
that you would be willing to consider a new contract on the same basis as the
other major schools, so that I can assure our people that you are interested in
going right along with us under the new plan. As I say, I do not know just
what Wright's attitude is going to be, but I am sure we can carry more weight in
discussing the matter with him if we are sure that there is going to be no
question concerning your deal if and when you come back to us.

You understand of course that this is a little personal note to you and not
official. I am not answering your official letter and cannot do so until I get
the go-ahead from the boss. If you can see your way clear to writing me along
the lines I have suggested, I know it will help me in straightening this thing up.
both here and with M. H. [Emphasis supplied.]

Further reference to the arrangement with Stenographic appears
in a letter from Elliott to Miller, dated January 26, 1949, as follows:



STENOGRAPHIC MACHINES, INC., ET AL, 805
794 ' Findings

Your letter of January 17 seems to clear things away pretty well and con-
sideration of a new contract that will be in line with the contracts which will
be issued to New York, Chicago and other major offices. There is one point
remaining which must be cleared away before we can proceed. You will recall
1 mentioned in anoiher letter that we have an agreement with Wright not to
interfere with schools which are doing business with him. At your request
we told Wright that we had no objection to your doing business with him and
there is now some possibility that Wright is going to consider yow one of his
schools and this will make the situation rather awkward.

Kendall tells me that Wright told him, in a conversation with him the other
day, that you had indicated a desire to act as his Pacific Coast distributor. I
don’t know whether he went along with you on this or whether you even asked
him, but we do have to clear this point away before going further or we could
upset owr deal with Wright.

I'll get right after this matter and if Wright is not claiming you as one of
his agencies we will proceed with the matter of the new contract end franchise
just as soon as we have the new contract ready. If I run into any difficulty
with Wright concerning this matter, I'll let you know.

Mr, Allan advises that until we get this point clarified we cannot do anything
which could be considered a violation of our agreement 1with Wright, so I cannot
ship you the 2000 ADVANTAGE booklets which you requested. * * * [Emphasis
supplied.]

This letter was supplemented by the following letter addressed to
Miller by Elliott on January 27, 1949:

It has been called to my attention that I overlooked mentioning a very impor-
tant point to you in my letter of January 26. In that letter I indicated that it
seemed everything was cleared away for us to negotiate except for the matter
of our agreement with Wright.

‘We have handled most of our contacts with Wright through Mr. Kendall for
reasons which I will not go into here. When I asked Kendall to clarify with
Wright just exactly what your status is, he hit the ceiling. It so happens the
Executive Committee has agreed that we will not renegotiate a franchise with
any school whose credit standing is in any way questionable. Mr. Kendall
pointed out to me very forcefully that your account is delinquent at the present
time and that you owe us $4,272.98. He says that he will not recommend
renewing the contract until this balance is paid.

* % % If you will get your check in here to cover, I think we can go on from
there without too much trouble. [Emphasis supplied.]

The foregoing is persuasive evidence in support of the existence of
an agreement of the type charged in the complaint.® Miller’s letter of
November 3 indicates that his consent to a cancellation of his agree-

¢ Respondent Stenographic objected to the receipt of this correspondence in evidence as
not binding upon it and, following the receipt of such correspondence (subject to a motion
to strike), Stenographic moved at the close of the evidence offered in support of the com-
plaint to strike the correspondence between Stenotype and Miller. As indicated in the
hearing examiner’s order of October 29, 1953, the motion to strike such correspondence
was denied for the reason that the record, in the opinion of the examiner, revealed suffi-
cient independent evidence of an illegal agreement of the type charged to justify receipt
of the disputed correspondence and to give it probative effect as an admission made by
one of two ‘‘co-conspirators.” '
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ment with LaSalle was based on information given him by Elliott
that LaSalle was not going to bring out a new machine. For reasons
which were not fully developed, LaSalle later decided to continue with
Miller if he cleared up the arrears in his account and if Stenographic
would consent to the arrangement. Throughout Elliott’s letters there
is expressed a concern about antagonizing Wright of Stenographic,
which, it may be inferred, stemmed from the fact that the latter was
LaSalle’s vital source of supply. Finally, the letter of December 9
is clear evidence of an illegal agreement to limit competition between
the two groups.

LaSalle sought to minimize the effect of this correspondence, and
particularly the admissions in the letter of December 9, 1948, by
claiming that the statements which "Elliott made in the letter of
December 9 were untrue, that he had not participated in any of the
negotiations for the agreement of November 16, 1948 and was not
familiar with its terms, and that he had made untruthful statements to
Miller in an effort to get Miller to renew his relationship with LaSalle-
Stenotype. However, after careful consideration of the explana-
tions given, the examiner is satisfied that Elliott’s information to
Miller was substantially in accordance with the facts. Despite his
protestations of ignorance, Elliott admitted that he knew the contract
was being negotiated when he wrote the letters, that he was informed
when it was closed, and that he was generally familiar with the
arrangement between the two groups of companies. The statements
made by him in the letters reveal too much knowledge on Elliott’s part
regarding the details of the situation, and conform too much to the
information revealed in other correspondence to merit serious con-
sideration of any claim that such statements were merely a coinci-
dental figment of Elliott’s fertile imagination.

Respondents argue that the fact Elliott referred to “our deal with
Wright” in a letter dated November 3, 1948, indicates the whole story
was imaginary, since the agreement was not signed until November 16.
However, the evidence shows that negotiations for the agreement had
begun in October and it may be inferred that certain understandings
had already been reached before the written agreement was signed on
November 16.” Respondents also argue that the fact that Elliott, in
the later correspondence, was trying to hold on to Miller is inconsistent
with any agreement to turn over its schools to Stenographic. How-

T As previously mentioned, Elliott admitted he knew the contract was being negotiated
when he wrote the letters. Kendall admitted that he had discussed the agreement with
Elliott “in a general way” while it was being negotiated. Likewise, the latter’s letter

indicates that he had discussed the matter with William Allan, his company’s president.
who was not called to deny this.
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ever, the fact that LaSalle did not turn over all its schocls to
Stenographic does not, in the opinion of the examiner, establish that
there was no agreement for a division of the market. The complaint,
it may be noted, does not charge a complete division of the market,
but that each party agreed to confine its sales “largely and principally”
to a certain segment of the market. The correspondence between
Elliott and Miller is consistent with such an understanding, and indi-
cates a natural desire on LaSalle’s part to salvage what it could of its
school business without antagonizing Stenographic, to whom it was
beholden for its machines.

2. Correspondence Regarding the List of LaSalle’s Schools and Institutes

On January 5, 1949, M. H. Wright of Stenographic addressed the
following letter to E. J. Kendall of LaSalle:

Your December 27 letter, listing institutes and schools in two classes, is ac-
knowledged ; and thank you very much.

The meanings of this letter, in the light of our conversations, are appreciadle,

we think, and accordingly, we are glad to have it. When there’s more to say,
you’ll be saying it; unless we might possibly beat you to it, which is not at all
likely. [Emphasis supplied.]
Although this letter refers to a letter by Kendall dated December 27,
neither company was able to produce the original or a copy of the let-
ter, and neither could account for its disappearance. Both Kendall
and M. H. Wright were less than candid in their testimony about the
list of schools and its connection with the agreement between the two
companies. Kendall’s explanation as to why he sent a list of schools
to Wright was that he believed that Wright had asked him “for a rec-
ord of the schools with whom they were doing business in two classes,
Stenotype institutes and schools other than institutes.” When asked
why Wright would ask for such a list since this was LaSalle’s own
business, Kendall replied :

That isn’t the way we work. Our books are open. We cooperate with every-
one * * * YWhatever Mr. Wright asked me for, whatever was in my power to
give him, I gave it to him.

When asked what he understood Wright to mean by his statement
that the “meanings of this letter, in the light of our conversations, are
appreciable,” Kendall replied, “Mr. Wright is a very affable gentle-
man, he is very appreciative of any little thing.” When pressed for a
more specific answer as to his understanding of the letter, Kendall
replied, “The meaning I got out of that letter was “Thank you very
much for the list you sent to us. This is fine”” When asked what the
“conversations” referred to in the letter were about, Kendall replied,
“We talked about everything under the sun.”
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Wright’s testimony regarding the correspondence was in a similar
vein. When he was asked as to what he meant by the statement in his
letter that the “meanings” were “appreciable” in the light of their con-
versations, he gave the following reply :

I could only very vaguely recall a thing of that sort. I have no memory clearly

-at all. The chances are that it is merely some words that seemed to flow out of
a4 mind that wasn’t too busy otherwise.

When asked why he had asked for a list of schools, Wright replied :

I suppose it was incident to some talk we had had, but what specific purpose
there would be in having two lists of schools, I wouldn’'t know now. I bet there
weren’t twenty-five schools in all the list. You are in a teapot looking for a tem-
pest here * * *,

When pressed for a more specific answer, Wright expressed the
opinion that possibly the list had reference to the “fear we had in our
company that some schools * * * might be deprived of a service.”
When it was pointed out that under paragraph 7 of the agreement his
company would be notified of the termination of any contract with
schools by LaSalle, Wright gave the following response:

I probably didn't have to have them [the list of schools]. It probably was

an empty gesture. There was no point to it because there wasn’t anything
involved of any importance.
Wright was reluctant to admit that the request for the list of schools
had any connection with paragraph 7 of the agreement. However,
his testimony in this respect was contradicted by his son Robert, who
stated that the list was requested by him, in accordance with paragraph
7 of the agreement, so that his company could have some idea as to the
number of schools they might be called on to supply with machines
under that paragraph.

The proximity of this correspondence to the date of entering into
the agreement of November 16, 1948 and the close connection between
its subject-matter and that of paragraph 7 of the agreement tend, in
the opinion of the examiner, to establish that the letter was an out-
growth of the understanding reached by the parties in connection with
the agreement. The failure to produce the letter of December 27 and
the evasive testimony of Kendall and Wright are both indicative of
the pattern of obfuscation which characterized significant portions of
their testimony.

3. Correspondence Regarding the Advertisement of the Stenotype
Institute of Boston

Respondent LaSalle had an affiliated school in Boston, known as
the Stenotype Institute of Boston. This school was owned and op-



STENOGRAPHIC MACHINES, INC., ET AL. 809
794 Findings

-erated by one Frank Emery. Stenographic also had an outlet for
its Stenograph machine in Boston, known as the Winslow School,
which was owned and operated by one Joseph Leddy. The Stenotype
Institute of Boston advertised its school in the newspapers as “Boston’s
Only Stenotype School Authorized by Stenotype Company.” A copy
of this advertisement was referred to Kendall of LaSalle by Wright,
who, according to his testimony, had received it from Leddy in Boston.
Following the receipt of the advertisement from Stenographic, Ken-
dall addressed the following reply to Wright on May 2, 1949:

I am glad you sent to me the clipping of the ad for the Stenotype Institute of

Boston.
I assure you that this will be taken wup with Mr. Emery and Mr. Caulfield

prompily.

In a recent talk with Frank Emery, he gave me the impression that he would
co-operate with us fully.

I will let you hear from us after we have word with regards to this ad.
[Emphasis supplied.]

Following this letter Kendall, on May 10, 1949, addressed a further
letter to Wright regarding the same subject matter, as follows:

I checked with Mr. Emery regarding the ad which you turned over to me, and
I am sending you his reply with the attachments so that you can see at first-hand
his reaction.

These matters will take a bit of working out, but I am sure that if we keep at
it everyone concerned will soon learn that his best interest is in promoting @
machine shorthand rather than in fighting each other. [Emplasis supplied.]
The record does not disclose the contents of the letter from Emery
referred to in Kendall’s letter of May 10, 1949. Although counsel
supporting the complaint and the examiner requested respondents to
make an effort to ascertain the whereabouts of this letter, they stated
that they were unable to find it, and apparently could not account for
its disappearance.

Respondents’ explanation for the above correspondence was that
Leddy had objected to the use of the word “Only” in the advertisement
that LaSalle’s affiliate was “Boston’s Only Stenotype School,” for
the reason that it would give the public the impression that it was
the only school teaching machine shorthand in Boston. Although
Emery’s school was admittedly the only Stenotype school in Boston,
Kendall testified that he had agreed to take up the matter with Emery
because:

We are not interested in anyone fighting each other. We believe the best solu-
tion to any problem is to reach a mutual understanding with regard to the
method that machine shorthand is superior to shorthand.
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When Kendall was asked whether the respondents were actually
fighting one another at that time, he testified that “we are always
fighting each other, but we believe the very best way to fight each other
is on the basis of merit.” When asked to explain in what way they
were fighting each other, Kendall gave the explanation that: “The
only fighting each other I know of is the reference to machine short-
hand versus the old-fashioned shorthand.” Since neither of the re-
spondents was engaged in promoting the “old-fashioned shorthand,”
Kendall’s answer was obviously a non sequitur resulting from his prior
lack of forthrightness.

The statement appearing in the letter of May 2 to the effect that
Emery had given Kendall the impression that “he would cooperate
with us fully” and the further statement in the letter of May 10 that
“if we keep at it everyone concerned will soon learn that his best in-
terest is in promoting a machine shorthand rather than in fighting
each other,” strongly suggest that this correspondence was part of an
effort by LaSalle and Stenographic to limit the competition between
them. Implicit in both the correspondence and the testimony is the
idea that what Wright and Kendall were aiming at was the establish-
ment of a modus vivend: between their two customers in Boston which
would, in effect, establish a soft, gentlemanly competitive relationship
between them. It seems reasonable to infer that Wright would not
have made the request that he did, and that Kendall would not have
seen fit to procure the cooperation of Emery, were it not for the under-
lying understanding reached in the agreement of November 16, 1948.

4. Correspondence Regarding the Advertisement in American Business Education
Magazine

During May 1949 LaSalle inserted an advertisement in the Ameri-

can Business Education Magazine. The advertisement was headed:

This “C. S.” Card is a 3-Way Ticket Io Success.

The reference to the C. S. card in the advertisement was to the certifi-
cate of “Certified Stenotypist” which was issued by LaSalle to students
who completed the course in Stenotypy. The advertisement stated
that the certificate of Certified Stenotypist was a “Ticket to Success”
to three categories: (1) the job applicant, (2) the employer, and
(3) the school. The reference to the advantages of a Certified Steno-
typist certificate to the school was contained in the third paragraph
of the advertisement, and read as follows:

3. FOR THE SCHOOL * * * turning out a steady parade of Certified Steno-
typists builds increased prestige and patronage. Your school succeeds in direct
proportion to the ability and success of your graduates. Stenotypy gives them
plus ability which reflects favorably upon your school. .



STENOGRAPHIC MACHINES, INC.,, ET AL. 811
794 Findings

Following the appearance of this advertisement in the American
Business Education Magazine, M. H. Wright of Stenographic ad-
dressed the following letter to Kendall of LaSalle on May 31, 1949:

The current issue of AMERICAN BUSINESS EDUCATION (May, 1949)
carries your company ad on the back page. The third paragraph rather puzzles
all of us. Will you please let us have your comment? [Emphasis supplied.]

Kendall replied to Wright's letter on June 2, 1949, with the follow-
ing explanation regarding the insertion of the advertisement:

Everyone here was as surprised as you must have been to know that the ad
in the American Business Education Magazine was still running.

This contract was made more than a year ago and everybody forgot all about
it. This was a group ad placed simultaneously with several other magazines
under contract.

Mack Bennett, our advertising manager accepts the responsibility for this error.

As I told you, we are not promoting Stenotypy through schools. Our con-
tract covers this agreement. We have not made a single franchise since we
entered into our agreement with you and I assure you we do not intend to do so
since the Co-0p plan was discontinued last October.

I am not surprised that you were puzzled by this ad and I assure you that this
will be the last copy.

Funny how these things escape you, isn’t it? [Emphasis supplied.]

Wright responded to Kendall’s letter of explanation by a letter, dated
June 3, 1949, in which he indicated that he accepted Kendall’s explana-
tion, with the comment: “It ringstrue.”.

Despite the self-evident meaning of the above correspondence, and
its unmistakable connection with the agreement for a division of the
market, both Kendall and Wright denied that it had any such con-
notation. Their explanations regarding this correspondence are of
a kind with that pertaining to some of the other correspondence pre-
viously discussed. When Kendall’s attention was first directed to the
questioned advertisement which “puzzled” Wright, he stated that it
“didn’t puzzle me,” that “it is a splendid statement and [I] endorse it
a hundred per cent,” and that he guessed Wright “thought it was good,
just as I do.” When his attention was called to the fact that in his
letter of June 2, 1949 he acknowledged that he “was as surprised as”
Wright that the ad was run, he stated that he didn’t remember the
reason for his surprise. However, at the next group of hearings, after
he had evidently had an opportunity for reflection, Kendall explained
his surprise was due to the fact that the advertisement was “obsolete,”
since it had been run under the name of The Stenotype Company and
it was now his company’s policy to advertise as LaSalle Extension
University, and he expressed the opinion that this undoubtedly was
why Wright had brought the matter to his attention. Kendall de-
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nied that the fact that one of the three categories to whom the adver-
tisement was directed was “The School” had any connection with his
“surprise” and Wright’s puzzlement.

Aside from the self-contradiction in Kendall’s testimony, the plain
wording of the correspondence belies his claims. It is clear that
Wright did not call the advertisement to Kendall’s attention because
of any use of an “obsolete” name, but because the “third paragraph”™
{which was directed at “The School”) “rather puzzles all of us.”
Kendall’s “surprise” had nothing to do with the “obsolete” name, but
with the fact that the advertisement was directed to schools, which
was a breach of his commitment to Wright that, “we are not promot-
ing Stenotypy through schools. Our contract covers this agreement.”

Although Kendall claimed that Wright was puzzled because of the
use of the obsolete name, Wright was frank enough to concede that
the cause of his puzzlement was the fact that the advertisement was
directed to schools. However, he gave as the reason for his puzzle-
ment the fact that he didn’t believe the Package Plan, to which
LaSalle had just changed, would be suitable for a school that “doesn’t
sell a package or teach a package” which, according to Wright, was
primarily intended for home-study use. VWhen Wright was asked
what difference it made to his company that LaSalle had seen fit to.
insert an erroneous ad, he gave the following response:

To tell the truth, it didn’t make a doggone bit of difference what they did.
We were needling a little. It was one of those moments and really doesn’t have
much point. .

Wright’s explanation about the Package Plan not being suitable
for schools is in direct contradiction to the testimony of T. K. Elliott
of LaSalle, who stated that, despite the change in the form of con-
tract from the Cooperative to the Package Plan, “basically we were
doing the same thing with mainly the same schools.” The record
shows that a similar advertisement to the one objected to had pre-
viously been inserted by LaSalle and was evidently considered to be-
appropriate, insofar as schools were concerned. The main difference
in the two situations was that at the time of the previous insertion
there was 1o agreement between Stenographic and LaSalle.

The general tenor of the correspondence malkes it apparent that it
was not generated by any whimsical curiosity on Wright’s part or con-
sidered by Kendall as a casual inquiry from a solicitous associate
calling attention to a minor error in an advertisement. The tone
of Kendall’s reply, in which he found it necessary to “assure” Wright
that his company did not intend to franchise any more schools and to
“assure” him further that “this will be the last copy,” certainly is in-
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consistent with the casual character which respondents sought to at-
tribute to this correspondence.

The key to the whole matter is, of course, found in Kendall’s state--
ment appearing in his letter of June 2 that:

* % % we are not promoting Stenotypy through schools. Our contract covers
this agreement. We have not made a single franchise since we entered into the-
agreement with you and I assure you we do not intend to do so, since the Co-op
plan was discontinued last October.

Kendall sought to explain this statement about not promoting:
Stenotypy through schools as being merely an expression of his com-
pany’s historic policy to confine their promotions mainly to home-study
students and institutes, and not to franchise independent business
schools. However, the examiner cannot accept this rather fine-spun
explanation based on the distinction between institutes and other cate-
gories of schools. In the first place, according to Kendall’s own
testimony, LaSalle did franchise qualified business schools, albeit not
to the same extent as its institutes. Secondly, and more important,
it is clear from the context of the letter that Kendall was referring
to a recent policy and was using the word “schools” in the generic
sense. The policy of not promoting Stenotypy through schools is
expressly stated in the letter to be an outgrowth of the November
1948 agreement,® which agreement in clause 7 thereof deals mainly
with the institutes and refers to them as “schools.” Although Ken-
dall’s letter also refers to the discontinuance of the “Co-op Plan” in
connection with his statement that LaSalle did not intend to issue any
more franchises, the examiner is satisfied that this was not the under-
lying reason for the change of policy on the issuance of franchises, since
there was nothing about the change from the Co-op to the Package
Plan to prevent such issuance.® If anything, the abandonment of the
Cooperative Plan was a result of the policy not to promote sales
to the schools, which resulted from the November 1948 agreement, and
was not the cause of the lack of promotion.*®

8 Kendall admitted that the “contract” referred to in the letter is the agreement of
November 16, 1948.

9 Elliott testified that LaSalle was doing basieally the same thing with its schools under
the Package Plan as it was under the Cooperative Plan.

19 Originally Kendall claimed that the change in LaSalle’s selling plans with the schools
occurred in May 1948, thereby indicating that it had no connection with the agreement of
November 1948. When his attention was called to the fact that the above letter men-
tioned October as the date of the change, Kendall gave the explanation that some schools.
had students enrolled under the old system and that in these instances the plan was
put into operation in October. In the light of some of this witness’ other testimony this
explanation impresses the examiner as an afterthought, and the examiner is of the opin-
jon from the evidence as a whole that the change occurred in October at or about the time
when negotiations with Stenographic were in progress.
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5. The Letter of February 17, 1950

On February 17, 1950 Kendall addressed the following letter to
M. H. Wright:

As much as I would like to, it seems the days pass and I do not get the
opportunity to contact you personally, so I am writing you while I have this
matter in mind.

The enrollment of Home Study students has not yet reached our expectation
of volume. Sales have increased considerably since we have now announced to
our field representatives that the revised training and new model Stenotype is
now ready for service. We have increased our advertising and we believe that
we will have a steady increase in this volume.

I have telked to you several times in the matter of school sales. e have not
promoted this activity at all, so there is a diminishing volume from this activi ty.

We caught np with back orders for Stenotypes and we now have a sufficient
inventory to take care of the current orders so we find that our present require-
ments for Stenotypes as within the volume of 100 Stenotypes per week, originally
agreed upon.

I feel that this information will be of value to you in the manufacturing process
and in scheduling your commitments for Stenographs. * * *, [Emphasis
supplied.]

Kendall’s explanation of why he had discussed the matter of school
sales in the letter with Stenographic was as follows:

That was just the common everyday business things you talk about when you
get together and have lunch. You talk about things in general, and you talk
about the weather, too.

When he was asked for an explanation of the statement in the letter
that he and Wright had talked about the matter of school sales
“several times,” Kendall gave the following enlightening response:

Sure, we talked dozens of times, we talk every time we get together. He
called me on the phone two or three times a week, and said, “How’s business?".

In the brief filed by counse] for LaSalle the explanation given for
this letter is that Kendall was merely making known LaSalle’s “sales
progress and inventory position” to Stenographic as the manufacturer
of its machine. While this is a perfectly natural reason for Kendall
writing to Wright, albeit one which Kendall overlooked in his testi-
mony, it does not destroy the significance of the admission in the letter
that the reason for the decline in school sales was that LaSalle had not
“promoted this activity at all.” Counsel for LaSalle seeks to interpret
this remark as merely a statement of LaSalle’s historic policy not to
promote sales to independent business schools, and as not referring to
its affiliated schools, the Institutes. However, the examiner is satisfied -
from the letter as a whole and from the entire context of events, in-
cluding the figures of sales to all types of schools (which will be
hereafter discussed) that Kendall’s reference to school sales was in-
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tended in the generic sense and was not limited to a particular type
of school. It is significant that the same letter which talks about a
diminishing volume of school sales also expresses hope that home-
study sales will have a steady increase, although indicating some dis-
appointment with the progress thus far. As will hereafter appear,
this latter activity, which it is charged was the one primarily allocated
to LaSalle, experienced a considerable upsurge after 1948.

6. The Letter of May 1, 1950 From Wright to Elliott

On May 1, 1950, Wright wrote to T. K. Elliott of LaSalle with
regard to an order for some “Stenotype Speed Manuals” on behalf of
one of Stenographic’s school customers. One of the reasons given by
Wright for ordering the manuals on behalf of the customer rather
than having the latter communicate directly with LaSalle was because,
as stated in Wright’s letter, “You no longer assume to serve the schools,
I believe.” Although not much point was made of this letter during
the course of the hearing, the examiner considers it of significance as
confirming Wright’s understanding of what LaSalle’s policy now was
with respect to schools. In the setting of the whole case it may be
inferred that this understanding arose out of the agreement between
the two companies.

7. The Correspondence With the Berean School

Respondent Stenotype received a letter dated July 5, 1950, from a
school in Philadelphia known as the Berean School, inquiring as to
“the terms and conditions upon which a Stenotype Franchise is granted
to schools and if there is an available franchise that we may secure for
Berean School in Philadelphia.” This letter was received by the
secretary of T. K. Elliott, who at that time was apparently on leave of
absence from the company due to illness. Elliott’s secretary referred
the matter to Kendall, placing the following notation on the incoming
letter: '

Mr. Kendall—Can I offer them Package Plan. No franchise? Would be in
competition with Stenograph there.

In response to this notation on the inquiry, Kendall placed the
following instruction to Elliott’s secretary on the letter:

Explain that we no longer “Franchise” schools. Offer the Package plan (for
cash). . :

The following reply was then prepared for Kendall’s signature,
addressed to the Berean School under date of July 17, 1950:

* * * You enquired of conditions under which a Stenotype Franchise is
granted to schools. Owur present policy does not provide for the granting of

423783—58——53
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franchises because we are not in a position to grant the exclusive rights in any
territory.

Stenotypy is being offered primarily by Home Study as a complete training
program including the Stenotype machine and complete instruction service.

As you know, the success of Stenotype by resident school instruction depends
upon trained Stenotype teachers and a sufficient enrollment to justify a specialized
instructeress.

We offer the Stenotype machine for sale to you at our special school price of

$79.10.

The complete set of Stenotype text consisting of the three theory manuals,
the speed manual, and complete set of lessons, may be purchased at $10.00 for
the complete package.

As you undoubtedly know, Stenotypy is taught by the Stenotype School in
Philadelphia, 1227-29 Walnut Street, Philadelphia. This school, however uses
the Stenograph whereas we offer the LaSalle Stenotype.

We are forwarding you some descriptive literature and we invite your further
enquiry. [Emphasis supplied.]

The above correspondence indicates that while LaSalle offered to
sell machines to the Berean School, it was unwilling to offer the school
a franchise. The basis for this refusal appears to be suggested in the
note made by Elliott’s secretary on the incoming letter that the school
“would be in competition with Stenograph” in Philadelphia, thus in-
dicating that the refusal stemmed from the agreement with Steno-
graphic. Kendall claimed in his testimony that his company’s policy
of granting franchises had been abandoned long before any agree-
ment with Stenographic. However, this testimony was so confused
and contradictory that no credence can be given to it. Thus while
ciaiming at one point that his company had had no written contract
or franchise since 1940 granting a school exclusive recognition in a
particular area, he indicated at another point that schools were still
granted exclusive recognition in a certain territory but that “if there
is any agreement it is in the form of a * * * letter of designation.”
Kendall’s testimony that there were no franchises or written agree-
ments with schools after 1940 is contradicted by at least three pieces
of documentary evidence in the record: (1) his own letter to Wright,
dated June 2, 1949 stating that “we have not made a single franchise
since we entered into our agreement with yow’ (which would fix the
date of discontinuance of franchises as the fall of 1948), (2) the agree-
ment of November 16, 1948, which refers to Stenographic being noti-
fied with respect “to any school whose contract is terminated,” and
(3) a letter from Elliott to Miller, dated March 24, 1948, “enclosing
copies of the new cooperative school franchise forms.”* Kendall’s

12 Kendall claimed that these forms were something that Elliott had specially pre-

pared for Miller and that they were never executed. However, the same letter states
that the new forms ‘“‘are basically about the same as the old school cooperative fran-
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testimony was also contradicted by that of Elliott which was to the
effect that in the latter part of 1948 LaSalle sent out letters cancelling
“franchises” of schools under the Cooperative Plan “with the idea of
issuing a new franchise under the package plan.”

Whether they were called franchises, letters of designation or by
any other appellation, the examiner has no doubt that schools were
granted certain territorial rights and recognition as a LaSalle affiliate
until at least the approximate time of the agreement between LaSalle
and Stenographic. The examiner is also convinced that the refusal
to grant Berean a franchise was based on the understandings arising
out of that agreement, as evidenced by the notation made by Elliott’s
secretary on the incoming letter. Significantly, the Stenographic
school in Philadelphia, which was the “competition” referred to in the
notation made on Berean’s letter, was the former LaSalle affiliate,
The Stenotype School of Philadelphia. This school is specifically
mentioned in LaSalle’s reply to Berean. It appearssomewhat unusual
to the examiner that LaSalle should advise a potential customer as to
the address of the school using the machines and methods of its
competitor.

8. The Correspondence with the Lenox School

LaSalle received the following letter, dated December 7, 1950, ad-
dressed to it on the stationery of the Lenox School, Public Schools of
the District of Columbia, and signed by the “Secretary” of the school:

I am interested in learning about purchasing a Stenograph Machine. Perhaps,
you would be good enough to answer some of my questions, so that I can better
tell my class about the machines.

First of all, I contacted the Stenotype Institute here in Washington, D. C. and
they informed me that they sell the Stenograph Machine for $79.95 cash. Does
your school sell the machine for cash, also, without taking the full Stenotype
Course? Or, is it possible to obtain a machine, (or machines) on a credit basis?

At your earliest convenience, kindly let me hear from you. I know of at least
three people who are interested in purchasing machines after the Christmas .
Holiday. * * *,

In response to this letter LaSalle made the following reply, under
date of December 14,1950

We acknowledge your letter of December Tth inquiring about the purchase of
Stenograph machines. )

We do not offer a Stenograph machine which is manufactured by the Steno-
graphic Machines Incorporated, 318 South Michigan Avenue, Chicago, Illinois,
and distributed in Washington D. C. by the Stenotype Institute of Washington.”

chise, but they are set up in a more impressive form, We want all schools to be in this

franchise.”
13 The latter was a former LaSalle institute which, according to Kendall’'s testimony,

wasg lost to Stenographic prior to the agreement of November 1948,
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‘We distribute a Stenotype machine which is very similar to the Stenograph
machme However, our policy is to sell a complete training program including
the text and lesson assignment, complete instruction service, and the Stenotype
machine as a unit. The price is $225.00.

We accept orders for the Stenotype machine separately from the training under
‘certain circumstances such as where a student already has had a Stenotype and
would like to replace it. The price of the LaSalle Stenotype is $95.00 with a
five per cent discount for cash payment with order. Monthly terms of $25.00
down and $10.00 a month may be arranged where credit is established.

Under another cover we have sent to you a copy of “Stenotypy for Better Bus-
iness Careers,” which fully explains the course and shows a picture of the Steno-
type machine and gives full details of the training program.

We will appreciate your further inquiry if we may be of service, [Emphasis
supplied.]

The above correspondence is cited by counsel in support of the com-
plaint as another instance where LaSalle indicated a reluctance to sell
its machines to a school. While in the correspondence with the Berean
School, LaSalle had indicated a reluctance to grant a franchise to the
school, it was at least Wllhng to sell that school Stenotype machines
at the regular school price; whereas in the case of the Lenox School
the letter evidences a reluctance to deal with the school except on the
basis of selling the complete instruction service for the sum of $225.00.

Kendall’s explanation for the statement in the letter that it was
LaSalle’s policy to limit the sale of machines, apart from the training
course, to “certain circumstances such as where a student already has
had a Stenotype” was as follows:

‘We don’t think the public schools or any others should buy machines unless
Ithey know how to teach Stenotypy.

At alater point in his testimony, when he was asked why he had offered
to sell a machine to the Berean School and did not make a similar offer
to the Lenox School, Kendall’s explanation was that in the case of
the Berean School, he understood it as being an inquiry from a school
wanting to teach Stenotypy, whereas he understood the inquiry from
the Lenox School to be an individual inquiry from the writer of the
letter. Despite the fact that the letter of inquiry is written on the
stationery of the Public Schools of the District of Columbia and is
signed by the Secretary, Kendall nevertheless insisted that he regarded
it as an inquiry from an individual because the letter used the first
person singular “I” rather than the plural expression “we,” the latter
being, in his mind, indicative of an official inquiry. The examiner
finds it somewhat difficult to accept this rather finespun distinction,
particularly since the letter from the school refers to the fact that the
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inquiry is being sent “so that I can tell my class about the machines.” 12
In any event, Kendall’s explanation that his company would only sell
machines to certain qualified users, and the statement in the above
letter indicating that it was the company’s policy only to sell the coms
plete training course, are at variance with Kendall’s earlier testimony
that: :

Our list, which is available to anyone who asks for it, offers a package con-
sisting of the Stenotype machine, the text, lessons and material, dut we won’t
insist that they buy the entire package. If they want to buy part of it, they may
buy the books or the paper or the machine. It is priced separately.

Another unusual aspect of LaSalle’s reply to the Lenox School
letter is that, in addition to advising the inquirer as to the address of
LaSalle’s competitor, a carbon copy thereof was sent to “Wright.”

D. The Contention of Respondents Concerning the Increase éf
LaSalle’s Sales to Schools

To support their basic contention that counsel supporting the com-
plaint was seeking to draw unjustified inferences from the agreement
and the correspondence in the record, and that no illegal agreement
was in fact entered into, respondents endeavored to show ( 1) that
the percentage of LaSalle’s sales to schools actually increased sharply
after 1948 instead of declining, and (2) that LaSalle acquired a num-
ber of new schools and institutes after the agreement with Steno-
graphic. It iscontended that these figures “demonstrate conclusively”
that there was no agreement by LaSalle to confine its effort to the home-
study field by discouraging sales to schools. However, the analysis
which the examiner has made of the figures submitted by respondents
not only fails to bear out respondents’ contentions but tends to
affirmatively establish that the illegal agreement charged in the com-
plaint was actually carried into execution. Respondents’ contentions,
based on the figures submitted by them, are discussed below :

1. The Alleged Increase in the Percentage of Sales to Schools

LaSalle introduced into the record a summary of its Stenotype
sales from 1928 to 1952. The summary is prepared on an annual basis
and purports to show Stenotype sales (a) to home-study students,
(b) to Stenotype Institutes and schools under the cooperative and
package plans, and (c) to other schools. Two separate sets of figures
are given for each of the above three categories, (1) the number of

® Significantly, in his earlier testimony, before he was asked to explain the differerce
in the treatment of the two schools, Kendall used the expression “public schools’” in re-

ferring to the injury from the Lenox School.
1 Thig appears from the following notation at the foot of the reply : “CC: Mr. Wright.”
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sales during the year and (2) the dollar volume of such sales. Accord-
ing to computations made by LaSalle, based on the above figures, the
“Percent of School Sales to Total Stenotype Sales” has increased from
2.6% in 1948 t0 23.9% in 1949.

However, the figures used by LaSalle are not a fair measure of what
happened to their school sales during this period. In the first place,
the percentages used are based on the number of transactions involved
in sales to schools, and include supplies as well as machines. Under
this method, a single sale of a book or some paper in a minor amount
would have the same weight as a single transaction involving the sale
of a number of Stenotype machines and courses.*® Obviously the
standards of comparison are not equal. In order to properly compare
the trend of sales to schools with that of all Stenotype sales, the proper
measure of comparison is the dollar volume of such sales rather than
the number of transactions involved. The difference in the results
achieved under the latter method from that used by LaSalle may be
seen from the following comparisons:

Percent of School Sales to Total Stenotype Sales

Based on num-| Based on dollar
ber of trans- | volume of sales
actions involved

Percent Percent
6. 44

18.73
18. 39
14.17
17.03
14.21
12.00
18.24

SrRoNpPLO
ODIBRWDWN DO

[ T

While the above figures do not show any such marked increase in the
percentage of sales to schools as that contended by LaSalle, it must
also be conceded that they do not show any marked decline in the per-
centage of sales to such schools. However, these figures do not tell
the whole story. The charge is not merely that LaSalle agreed to give
up the so-called independent schools, but that it agreed to de-empha-
size its school business generally, including its institutes, and to con-
centrate mainly on home-study students. When reference is made to
the figures of sales to institutes (which also include sales to some in-
dependent schocls operating under the Cooperative and Package
plans), an entirely different picture from that urged by LaSalle ap-
pears. Set forth below is a comparison of LaSalle’s sales for a repre-
sentative period before and after the contract with Stenographic,

15 Rendall testified that the column headed ‘‘Sales of Stenotypes and Supplies to Schools”
includes sales of supplies, such as paper, separate and apart from sales of machines,



STENOGRAPHIC MACHINES, INC., ET AL. 821
794 Findings

showing sales in all three categories (home-study students, institutes
and non-contract independent schools), both on the basis of total dol-
lar volume and on the basis of the percentage of such sales as compared
to total Stenotype sales : ‘

Total sales Home study Sales to institutes ! |Sales to other schools
[
Stenotypy
Volume | Percent | Volume | Percent | Volume | Percent
$882, 286 | $221,132 25.06 | $604, 326 68.50 | $56,828 6.44
828,835 | 268, 711 32.42 | 404,872 48.85 | 155,252 18.73
770, 451 228, 864 29.70 | 399, 924 51. 91 141, 663 18.39
509, 930 185, 744 36.43 | 251,918 49. 40 72, 268 14,17
425, 346 248, 959 58. 53 103, 950 24. 44 72,437 17.03
564,164 | 384,478 68.15 99, 509 17.64 80,177 14.21
549. 525 417, 330 75.94 66, 265 12.06 63, 930 12.00
523,033 | 358,395 68. 52 69, 264 13.24 95,374 18.24

! Sales prior to the vear 1949 were under the Cooperative Plan; sales beginning in 1949 are those made
under the Packuge Plan.

The above figures show that the significant change which took place
in LaSalle’s sales occurred in the field of its institutes. In the first
year after the contract between the parties such sales declined by
more than 50% on a dollar-volume basis, and they continued to decline
until by 1952 they only amounted to about one-eighth of LaSalle’s
sales as compared to their former position of one-half or better. The
figures also reveal that home-study sales, which prior to the agree-
ment accounted for approximately one-third of LaSalle’s total sales,
have increased so that they now represent in excess of two-thirds of
such sales. It seems evident from the foregoing figures that the major
change which took place occurred, not in the field of the independent
business schools, which never amounted to more than about 18% of
LaSalle’s total business during this period, but in the field of its insti-
tutes, and that home study has taken the place of the institutes as
the major source of revenue.

2. The Alleged Acquisition of New Schools

LaSalle offered in evidence a list of six institutes and 16 business
schools which it claimed were newly acquired after November 1948.
The fact that it acquired 22 new schools since the date of its agreement
with Stenographic is cited as evidence of the fact that there was no
agreement by LaSalle to get out of the school business and to confine
itself mainly to home-study students.

An analysis of the list offered by LaSalle and its comparison with
other evidence in the record establishes that the list is “highly watered”
insofar as it purports to show that LaSalle acquired any substantial
amount of new school business subsequent to the date of the agreement
with Stenographic. Of the six “new” institutes, five were either old
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customers (including two of Herman Miller’s schools) or subsidiaries
of old customers,'® and one, by Kendall’s own admission, was not an
institute but consisted of a woman steno-typist who ordered supplies
from LaSalle and gave some private lessons.*” Of the 16 so-called new
independent schools listed by LaSalle, ten are located in communities
where there is no rival school purchasing the Stenograph and the
sales to these schools are so small and sporadic that there is reason to
believe that Stenographic had no interest in acquiring them.®* In the
case of three of the other so-called independent schools, the record
shows that they were public schools and that the sales to them wera
made under a home-study coaching plan® Since LaSalle was sup-
posed to concentrate on home study under the agreement with Steno-
graphic, the sales to these schools are perfectly consistent with that
agreement. Of the remaining three schools, there is reason to believe
that Stenographic acquired one of them in 19502 Except for the

18 These include the Stenotype Schools listed in the following cities: Little Rock, Los
Angeles, San Francisco, Montreal and Ottawa. The first of these, according to Kendall’s
own testimony, merely involved a change of name or management of an old customer.
The record shows only one sale to the Little Rock school in 1949, six in 1950, and two in
1951, The second and third schools mentioned above are Herman Miller’s schools, with
whom LaSalle had resumed business. While the school in Montreal is listed by LaSalle
as a ‘“new” school, in another exhibit purporting to show its customers as of the day
prior to the agreement with Stemographie, the institute in Montreal is listed as a
customer. Significantly, at one point in his testimony Kendall stated that no new insti-
tutes were formed after 1946. When his attention was called to the above-mentioned
exhibit, he quickly added the name of the Montreal school. However, the fact that it is
elsewhere listed as an old school suggests that his first answer was correct. The Ottawa
School is merely a subsidiary of the Montreal School, according to Kendall’s testimony.

17 This is the school listed in the exhibit as the Stenotype Institute of Denver. The
record shows only a single sale to this customer in 1951.

1¥ Below are listed the names of these schools and the number of sales to themn according to LaSalle’s own
records:

Sales (Based on RX 3)
School

1949 1950 1951 1932

Utterbach Business College, Mattoon, I _ | o |oooooao.

Steubenville Business College, Steubenville, Ohio_ ... |..._..._._ 1
Northwest Business College, Huron, 8. Dak.._....._.... 1 3
Hine Business College, Midland ,Tex. .o .. _.__.._._ 27 P
Rogers Business College, Everett, Wash. .. ..._________ No sales listed.
Skaget Business College, Mt. Vernon, Wash__.___._.____ No sales listed.
Benson School, Clovis, N. MeX_ oo eooamiaaccfiaiaaca. | 1

Amarillo Secretarial School, Amarillo,
Butte Business College, Butte, Mont._ ... oo oo }eaaoe - 1
State Vocational School, Dothan Field, Ala_.._____.__._.. \cl) sales listed.l

1 These include East Detroit High School and Lake View High School of Detroirt,
Michigan and Civie Center, St. Clair, Michigan, Although listed as new schools, LaSalle’s
record of sales made between March 1, 1949 and December 31, 1952 shows no sales to
the first two of these schools.

20 According to LaSalle’s figures, it made two sales to the Massey-Draughon Business
College of Montgomery, Alabama, in 1949 and five in 1950. No sales are listed thereafter.
However, one of Stenographic’s exhibits lists this school as being acquired as a customer
in June 1950, and shows sales of $5,428.87 to it up to 1952.
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sales to Miller’s two schools and two or three other schools, the record
shows that the sales to all 22 of the so-called new schools and institutes
were on a relatively small scale. The fact of the matter is that despite
the “new” acquisitions, LaSalle’s sales to its institutes dropped sharply
throughout the 1949-1952 period, while the sales to independent schools
remained fairly static. This is mute testimony to the unrealistic na-
ture of LaSalle’s claims with respect to its expansion during this
period, based on the acquisition of new Stenotype schools.

E. The Competition Between Respondents

Respondents contend that the competition between them was either
nonexistent or on a very minor scale. Such contention is apparently
urged as negating the existence of any illegal agreement to curtail
competition or as indicating that any agreement which may have been
made had no substantial effect on competition. Respondents’ basic
position in this respect is that LaSalle is fundamentally an educa-
tional institution, whose primary interest is the teaching of students
rather than the sale of machines, and that its objectives have been pur-
sued mainly through its home-study students and institutes, and only
incidentally through independent business schools. On the other
hand, it is contended that Stenographic is primarily interested in sell-
ing machines and that it has concentrated mainly in the field of in-
dependent business schools,

The examiner finds that this claim of the absence of substantial
competition between the respondents is lacking in merit. The record
shows that there has been substantial competition between LaSalle
and Stenographic both with respect to LaSalle’s so-called institutes
and in the field of independent business schools. When Stenographic
entered the field in 1938, the major part of LaSalle’s business was with
its Institutes, the next largest part was in home study, and the small-
est, but a nevertheless significant, part was with general business
schools.”® In order for Stenographic to build up its business it was
necessary, as Wright himself testified, to “get our schools out of their
[LaSalle’s] list,” and further to take “a lot of theirs [schools] and I

* THustrative of the division of LaSalle’s sales during this period, and for some years thereafter, are the
following figures of dollar volume of sales:

Institutes Home Business
Study schools
$494, 624 $221, 186 $111, 777
51, 001 196, 968 111,997
511, 288 227,216 113, 523
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am sure maybe they took some of ours.” According to Stenographic’s
own figures, it is today doing business with at least 84 schools which
were formerly doing business with LaSalle. Other figures, showing
Stenographic’s schools as of 1951, reveal that it was doing business
with at least 15 schools bearing the name “Stenotype” or “Stenotype
Institute” as part of the name of the school.

In the opinion of the examiner, the emphasis put on the fact that La-
Salle is primarily an educational institution interested in selling
training courses and not shorthand machines is largely a matter of
semantics. According to Wright, when he was with LaSalle prior to
forming his own company, “most of the emphasis was on machine
sales.” Assuming, however, that there is some merit to the claim that
LaSalle was interested in training students in the art of mechanical
shorthand rather than in merely selling machines, the same thing was
true of Stenographic’s operations since it too sold texts and other ma-
terials in connection with its machines and was interested in the proper
training of the student.” Kendall of LaSalle admitted that basically
his company and Stenographic “both promote the sale and distribu-
tion of our own machines and training.”

Based on the evidence in this record, the examiner is convinced, and
finds, that competition between LaSalle and Stenographic has been
real and substantial in the non-home-study field, except insofar as it
has been curtailed by agreement of the parties. Only in the home-
study field is evidence lacking of actual competition. Even in this field,
according to Wright, his company has been for some time engaged in
the preparation of material for home study use, but has not yet per-
fected it or put it on the market. Whether Stenographic would have
by now entered the home-study field if not for its agreement with La-
Salle is a matter as to which there may be room for speculation. In
any event, to the extent that LaSalle and Stenographic were not in
actual competition in this field, they were at least potential competitors,
‘and any agreement to limit such competition would likewise be
illegal.®

Summary and Concluding Findings

The examiner is convinced from the record as a whole, and so finds,
that respondents entered into an agreement substantially as alleged
in the complaint. The fact that these two groups of competitors

2 Correspondence between Stenographic and Herman Miller, which was introduced in
evidence by the former, reveals an unwillingness on its part to sell machines to Miller
except on a basis which would recognize the welfare of the students and the fact that
Stenographic was interested in something more than the sale of machines.

28U, 8. v. Aluminum Co. of America, 148 F. 2d 416, 429;: U. 8. v. General Dyestuff
Corp., 57 F. Supp. 642, 648 ; see also American Tobacco Co. v, U. S., 328 U. 8. 781, 709.
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should have entered into an agreement that one would become the
other’s source of supply is itself a rather unusual and suspicious cir-
cumstance. While there were certain advantages (such as cost-saving
arising from the interchangeability of parts) which might have sug-
gested the desirability of such an arrangement as a strictly business
deal, nevertheless, the fact that one competitor would be willing to
place its source of supply at the mercy of the other, even to the extent
of having that competitor develop a new machine for it, suggests that
possibly there was more to the arrangement than meets the eye.

When reference is made to the actual terms of the agreement, one is
confronted with the somewhat unusual provision that LaSalle would
notify Stenographic when it terminated a contract with any of its
schools and that Stenographic would then undertake to serve these
schools. While the agreement does not expressly require that LaSalle
terminate any of its contracts, there is a suggestion in the language
used that such a course may possibly have been within the contempla-
tion of the parties. Any doubt on this score, however, is resolved
when recourse is had to the subsequent conduct of the parties, which
is largely recorded in various items of correspondence. ‘

Thus in December 1948, shortly after the agreement between the
parties was consummated, LaSalle sent Stenographic a list of its
schools and institutes. The letter transmitting the list was strangely
missing at the time of the hearing herein. All that appears is the ac-
knowledgment of the list by Wright of Stenographic with the eryptic
comment that: “The meanings of this letter, in the light of our con-
versations, are appreciable.” The explanations given of this corre-
spondence by Wright and by Kendall of LaSalle are a masterpiece in
evasion and circumlocution. While they were not required to make
admissions helpful to counsel supporting the complaint, their lack of
candor is a factor to be considered in evaluating their testimony as a
whole and in considering whether the disappearance of certain corre-
spondence was sheer accident. Despite the reluctance of these wit-
nesses to admit that there was any connection between the sending of
the list and clause 7 of their contract, the testimony of Wright’s son
establishes that there was such a connection, albeit it was his claim
that this clause of the contract had no illegal connotations. It may be
inferred that this list served some useful purpose, since the record
shows LaSalle sustained a substantial loss in its business with so-called
institutes, and that Stenographic acquired a substantial number of in-
stitutes and schools which were formerly customers of LaSalle.2

2 According to a list of schools prepared by Stenographic, purported to show schools

whieh it acquired from LaSalle, 23 of the 34 schools were acquired after December 1948
when it received the above list.
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- The correspondence which passed between the parties further shows
that in May and June 1949, Stenographic undertook to censor the ad-
vertising of LaSalle and of one of its customers. Although the adver-
tisement of LaSalle’s affiliate school in Boston, which represented it-
self as the “only” Stenotype school in Boston, was accurate, Kendall
undertook at Wright’s request to have it modified. The reply from the
customer was strangely missing, but in his own reply Kendall assured
Wright “that if we keep at it everyone concerned will soon learn that
his best interest is in promoting a machine shorthand rather than in
fighting each other.” The examiner entertains no doubt that if not for
the underlying understanding between the two companies Iendall
would not have sought to get his customer to modify his advertising
and, in fact, that Wright would not have made the request he did in
the first place.

The second effort at censorship is perhaps the most damaging piece
of evidence, aside from the correspondence with Herman Miller. The
advertisement to which Wright objected was one which indicated that
LaSalle was still seeking to get business from schools. When Wright
asked Kendall to explain this advertisement, the latter indicated that
it was all a mistake arising from the fact that his advertising mana-
ger had forgotten to cancel an order given prior to their agreement,
and assured Wright it would be “the last copy.” Kendall’s letter con-
tains the unmistakable admission that as a result of the agreement
with Stenographic his company was “not promoting Stenotype
through schools” and had “not made a single franchise since we en-
tered into our agreement.” This explanation was accepted by Wright
with the gracious comment: “It rings true.”

In February 1950, in advising Wright as to his probable needs under
the contract, Kendall indicated that he and Wright had discussed the
matter of school sales “several times” and acknowledged that: “We
have not promoted this activity at all, so there is a diminishing volume
from this activity.” The same letter indicates that LaSalle's home-
study activities were being expanded, which is also in accordance with
the agreement between them. In a letter written by him in May 1950,
Wright acknowledged what his understanding of LaSalle’s policy
now was, viz.: “You no longer assume to serve the schools.” It may
reasonably be inferred that this understanding on Wright’s part was
an outgrowth of the agreement and the discussion between himself and
Kendall.

The foregoing evidence, in the light of what actually happened to
LaSalle’s business, is sufficient, in the opinion of the examiner, to estab-
lish the existence of an agreement of the type charged in the com-
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plaint. However, the correspondence between Elliott and Herman
Miller of the Stenotype Company of California lends additional sup-
port to the conclusion and serves to clarify some of the details of the
understanding. This is particularly true of the letter of December 9,
1948, which states that “naturally” the deal between LaSalle and
Stenographic “entails some agreements between us,” as follows:

One of those agreements was that we would not try to steal customers from each

other. We agreed with Wright that we would not try to open any new schools
which are not at present franchised if he has another school in the immediate
territory. It was agreed that should a school wish a franchise and in the event
Wright could not satisfy him or he did not want to do business with the
Stenograph people, then Wright would release him to us and we could go
ahead. * * *,
This exposition by Elliott undoubtedly explains why LaSalle was
able to acquire « number of small schools in communities where it was
not in competition with Stenographic and why it declined to grant a
franchise to a school in Philadelphia where there was such competition.
While the correspondence with Miller indicates a desire to keep his
business, if possible, there is nothing inconsistent between this and the
existence of an agreement with Stenographic to curtail competition,
since it is evident from the correspondence that only if the matter was
“cleared” with Wright could they continue with Miller.

The correspondence between LaSalle and two potential customers in
July 1950 and December 1950 also lends support to the existence of an
illegal agreement between LaSalle and Stenographic. It is clear from
the July correspondence that the reason why no franchise was granted
to the Berean School of Philadelphia was, as indicated on the nota-
tion made by LaSalle on the letter received from that school, that:
“['We] would be in competition with Stenograph there.” In the cor-
respondence with the Lenox School of Washington, D. C. in De-
cember 1950, LaSalle endeavored to discourage a sale of machines
by advising the inquirer that it was its policy only to sell a complete
training course.

While respondents’ officials who testified sought to give a different,
and largely innocent interpretation, to much of the above correspond-
ence, the hearing examiner cannot accept these explanations in the light
of the record as a whole. While some of the explanations might be
considered to have a measure of plausibility if considered in isolation,
when viewed in the light of the record as a whole, including the many
contradictions and evasions above adverted to, the examiner prefers to
accept the normal meaning of, and reasonable inferences to be drawn
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from, the contemporary documents rather than some of respondents’
officials’ fine-spun latter-day denials and explanations.2s

- If there were any doubt as to the existence of an agreement substan-
tially as charged in the complaint, it is dissipated when reference is
made to the evidence of what happened to respondents’ business after
the agreement, particularly the figures of LaSalle’s sales. Although
cited by LaSalle in support of its claim that there was no agreement by
it to de-emphasize its school business, the figures actually show to the
contrary. These figures show that while LaSalle’s sales to its institutes
amounted to $251,918 in 1948 and accounted for approximately 50
percent of all Stenotype sales, the sales for such institutes declined by
1952 to $69,264 and accounted for only 13% of all Stenotype sales.
During the same period home-study sales, which were $185,744 and
accounted for 36 percent of Stenotype sales in 1948, increased to
$358,395 in 1952, when they accounted for 68 percent of its sales.
Sales to independent business schools, while they showed some decline
during the period, did increase in 1952 to above the 1948 level. How-
ever, such increase is a negligible factor in the overall loss in non-home-
study sales. While no comparable figures of Stenographic’s sales dur-
ing the 1948-1952 period are available, the record does disclose that it
acquired approximately 25 former LaSalle schools since the date of its
agreement with LaSalle.

From the record as a whole, the examiner is convinced, and so finds,
that LaSalle and Stenographic entered into an agreement under which
LaSalle was to de-emphasize its school business and place its primary
emphasis on home study, and that Stenographic was to be given an
opportunity to take over a number of LaSalle’s schools as well as to
acquire new ones. While it may be that LaSalle still retains some
of its institutes and schools, and that there are still some instances of
overlap of customers and of competition between them, as respondents
claim, this does not disprove the existence of an illegal agreement for a
division of customers. As is true in many of such covert agree-
ments, all the details of the arrangement are not always apparent and
certain exceptions to the general rule are made. However, while all of
the ramifications of the arrangement, or possible exceptions or modi-
fications which the parties may have decided to make, may not be ap-
parent, the fact remains that a basic agreement of the type charged
has been established and, furthermore, such agreement has, in sub-
stantial measure, been carried into effect. Just as it may not always be
possible to establish a perfect competition, it is also not always pos-
sible to achieve a perfect agreement to limit competition, since, as the

2 See U, 8. v. U. 8. Gypsum Co., 334 U. 8. 364, 395.
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poet said: “The best-laid schemes of mice and men gang aft a’gley.”
Such lack of perfection in achievement does not gainsay the fact that
finite men have entered into an illegal agreement to meddle with the
natural laws of competition.

IIL. The effect of the unfair practices

Respondents contend, in effect, that there can be no substantial ad-
verse effect upon competition of the practices here complained of be-
cause the mechanical shorthand business constitutes only a very minor
segment of shorthand instruction field generally.?® The examiner
regards this contention as lacking in any substantial merit. The
mechanical shorthand business is clearly a separate field of trade or
commerce or a definable segment of such a field, in which an agreement
of the type above found would have a substantial effect on customers
or potential customers in the field. Respondents’ argument that their
customers or potential customers have available to them other modes of
shorthand instruction has as much merit as an argument that a conspir-
acy between airline carriers can have no effect on commerce because pas-
sengers have an opportunity to use rail, bus and other modes of trans-
portation. The fact is that respondents are the only sources from which
mechanical shorthand machines can be obtained and have a virtual
monopoly in the field. It matters not that the amount of their com-
merce is relatively small in comparison with other commerce in this
general field since it is the “character and not the extent of the control
which the law denounces. The amount of interstate commerce or trade
involved isnot material.” 27

It is accordingly found that the agreement, understanding and ar-
rangement hereinabove found, and the methods, acts, practices and
things done and performed in pursuance thereof have a dangerous
tendency unduly to hinder competition and tend to create a monopoly
in respondents in the trade and commerce hereinabove described and

found.
CONCLUSION OF LAW

It is concluded that the acts and practices of respondents and the
things done and performed by them as hereinabove found, are all to
the prejudice of the public and constitute unfair methods of competi-

26 Respondents sought to show that in 1949 persons receiving instruction by mechanieal
shorthand machines constituted less than one percent of all persons receiving intruction
in shorthand by pen, pencil and other non-mechanical devices.

3 Louisiane Farmers’ Protective Union v. Great A. & P. Tea Co., 131 F. 2d 419, 422 ; see
also White Bear Theatre Corp. v. State Theatre Corp., 129 F. 2d 600, 605.
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tion and unfair and deceptive acts and practices in commerce within
the intent and meaning of the Federal Trade Commission Act.

THE REMEDY

Although denying that they entered into any illegal agreement re-
spondents urge, in effect, that no order should be entered against them
since the agreement of November 16, 1948, from which the illegal under-
standings are alleged to flow, was abandoned on January 8, 1953,
approximately two weeks prior to service of the complaint in this pro-
ceeding upon them. The examiner finds this contention to be wholly
lacking in merit. In the first place the alleged abandonment of the
agreement of November 16, 1948 on the eve of the issuance of the com-
plaint and after this matter had, to respondents’ knowledge, been un-
der investigation for over a year does not demonstrate any particular
good faith on their part. In the second place the examiner is not
convinced that the basic understanding with respect to a division of
customers reached in the 1948 agreement has been abandoned. The
letter-agreement of January 8, 1953 continues the basic relationship
between the parties and there is no reason to believe that the illegal
understanding above found has been abandoned. It is accordingly
concluded that this proceeding is in the interest of the public and that
an order to cease and desist from the illegal practices found should
issue against respondents.

ORDER

It is ordered, That the respondents Stenographic Machines, Inc., a
corporation, LaSalle Extension University, a corporation, and The
Stenotype Company, a corporation and their respective officers, di-
rectors, agents, and employees, in connection with the offering for
sale, sale or distribution in commerce, as “commerce” is defined in the
Federal Trade Commission Act, of any type of shorthand stenographic
machine whether sold or disseminated under the name “Stenotype,”
“Stenograph” or any other name or designation, do forthwith cease
and desist from entering into, continuing, cooperating in or carrying
out any planned common course of action, combination, agreement,
or understanding or arrangement between or among themselves, or
between any one or more of said respondents and others not parties
hereto, to do or perform any of the following things:

(1) Allocate to, among or between themselves or any manufacturer,
seller or distributor of said machines, the customers, potential cus-
tomers, or class of customers to whom said products may be sold,
rented, leased, loaned or disposed of in any other manner;
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(2) Restrict, restrain or limit in any manner or by any means
those to whom any manufacturer, seller or distributor of said products
" may sell, lease, rent, loan or dispose of same in any other manner; and

(8) Restrict or restrain in any manner or by any means the sale
or distribution of said machines.

OPINION OF THE COMDMISSION

Per Curiam:

This is an appeal by respondents from an initial decision finding
that respondents have entered into an illegal agreement to divide
between themselves the market for mechanical shorthand machines
contrary to the provisions of the Federal Trade Commission Act.

LaSalle Extension University operates a correspondence school.
Included among the courses taught is that of taking dictation by
means of a mechanical shorthand machine. This Respondent also
sells a machine which is known as the “Stenotype”. Respondent
Stenotype Company is a wholly-owned subsidiary of the LaSalle Ex-
tension University. Since the latter part of 1948, The Stenotype
Company has been inactive and its functions have been taken over by
respondent LaSalle. Respondent Stenographic Machines, Inc. is
engaged in the manufacture and distribution of a shorthand machine
known as the “Stenograph”.

The complaint alleges that respondents have entered into an agree-
ment whereby Stenographic was to confine sales mainly to private
commercial schools or colleges and LaSalle was to confine its sales
principally to home study or correspondence students.

Involved principally are questions of fact. The initial decision
contains a detailed statement of the evidence. From an examina-
tion of the record, we conclude that the findings, conclusions and order
of the hearing examiner are correct and they are adopted as the find-
ings, conclusions and order of the Commission.

It is directed that an order issue accordingly.

ORDER AFFIRMING INITIAL DECISION

Respondents having appealed from the initial decision of the hear-
ing examiner dated July 15, 1954; and the matter having been heard
by the Commission on briefs and oral argument ; and the Commission
having rendered its decision adopting the findings, conclusion and

order contained in the initial decision:
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It is ordered, That respondents’ appeal from the initial decision is
denied and the initial decision is hereby affirmed.

1t is further ordered, That the respondents shall, within sixty (60)
‘days after service upon them of this order, file with the Commission
a report in writing, setting forth in detail the manner and form in
which they have complied with the order contained in said initial

decision.



