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upon reports of actual tests conducted by a competent testing labora-
tory. (1-23351, Mar. 25, 1952.)

§256. Fountain Pens and Mechanical Pencils—Foreign Origin and
Prices.—Peerless Fountain Pen and Pencil Co., Inc., a New York cor-
poration with its place of business located in New York, N. Y., engaged
in the business of offering for sale and selling in commerce, fountain
pens and mechanical pencils, entered into an agreement in connection
with the offering for sale, sale and distribution of said merchandise
to cease and desist from: ' B

(1) Offering for sale and selling mechanical pencils, the mecha-
nisms, actions or movements of which are of foreign origin, without
affirmatively and clearly disclosing thereon, or in immediate connec-
tion therewith, the country of origin of such pencils or the mecha-~
nisms, actions or movements thereof;

(2) Supplyving customers or purchasers of fountain pens and me-
chanical pencils, in sets or otherwise, with price tags or stickers there-
for bearing prices which are, in fact, in excess of the prices at which
such article or articles are usually and customarily offered for sale

-and sold in the usual course of business, or otherwise representing
that such article or articles are sold for amounts in excess of their
-usual and customary selling prices. (1-24183, Mar. 25, 1952.)

8257. Home Permanent Waving Preparation—Unique Qualities.—
Beaute Vues Corp., a California corporation, with its principal place
of business located in Hollywood, Calif., engaged in the business of
offering for sale and selling in commerce, a home permanent-waving
preparation designated “Nutri-Tonic,” entered into an agreement that
in the dissemination of advertising of that preparation or any other
preparation of substantially the same composition, it will cease and
desist from representing directly or by implication that said prepara-
tion is the only home permanent-waving solution containing an oil
cream or cream oil base. (1-23398, Mar. 27, 1952.) :

8258. Dental Plate Reliner—ZEffectiveness and Safety.—Alexander R.
Gordon and Estelle Gloss, copartners trading as Perma-Fit Co., with

“their office and principal place of business located in Chicago, Ill.,
engaged in the business of offering for sale and selling in commerce, a
plastic material for relining dental plates known as “Perma-Fit,”
entered into an agreement to cease and desist from disseminating or
causing to be disseminated, any advertisement for that product. or any
other product of substantially the same composition or possessing sub-
stantially the same properties, which represents directly or by
implication:

(1) That application of this preparation—

(@) Will accomplish permanent results in the refitting or tight-
ening of dental plates;

(&) Will assure permanent comfort;
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(¢) Will insure against denture breath ; and

(2) That the preparation does not contain any ingredient which
could harm the denture. (1-28451, Mar. 27, 1952.)

8259. Medicinal Preparation—Therapeutic Qualities.—N u-Way Corp.,
a Michigan corporation trading as Citru-Mix Co., and Citru-Mix Di-
vision, with its principal place of business located in Grand Rapids,
Mich., engaged in the business of offering for sale and selling in com-
merce, a product designated “Citru-Mix,” entered into an agreement
to cease and desist from disseminating or causing to be disseminated,
any advertisement for that product or any other product of substan-
tially the same composition or possessing substantially the same prop-
erties, which represents directly or by implication :

() That the product is a treatment for or that it will correct or
prevent the progress of rheumatism, neuritis, arthritis, lumbago, sci- .
atica, bursitis, gout or conditions similar thereto;

(b) That the product will afford any relief from rheumatism, neu-
ritis, arthritis, lumbago, sciatica, bursitis, gout or similar conditions
or have any therapeutic effect upon any of the symptoms or mani-
festations thereof in excess of affording temporary relief of minor
aches and pains. (1-21977, Apr. 1, 1952.)

8260. Lemon Juice Product—Nature.—Realemon-Puritan Co., the
amended name of a corporation organized under the laws of the State
of Illinois as Puritan Co. of America, with its principal place of
business in Chicago, Ill., engaged in the business of offering for sale
and selling in commerce a lemon-juice product, unsweetened, and made
by reconstituting lemon juice concentrate, designated on its label as
ReaLemon Brand Reconstituted Lemon Juice, entered into an agree-
ment in connection with the offering for sale, sale and distribution of
that product, it will cease and desist in its advertising of such product
from: :

(1) Designating its reconstituted lemon juice as “ReaLemon® with-
out stating conspicuously and prominently that said product is re-
constituted ;

(2) Using the terms “ReaLemon Brand Lemon Juice,” “lemon
juice,” or any similar term in describing its reconstituted lemon juice
without using conspicuously and prominently the term “reconstituted”
as an adjacent modifying descriptive word ;

(3) Representing that its reconstituted lemon juice is the juice of
tree-ripened lemons. (1-23281, Apr. 1, 1952.)

8261. Medicinal Preparation—Therapeutic Qualities.—Zerbst Phar-
macal Co., a Missouri corporation, with its principal place of busi-
ness in St. Joseph, Mo., engaged in offering for sale and selling in
commerce a medicinal preparation designated “Zerbst’s Capsules,” en-
tered into an agreement to cease and desist from disseminating or
causing to be disseminated, any advertisement for that preparation or



STIPULATIONS 1661

any other preparation of substantially the same composition or possess-
ing substantially the same properties which:

(1) Represents directly or by implication that the said product will:

(@) Prevent or aid in preventing the development of a cold;

(b) Shorten the course or duration of a cold or cure a cold;

(¢) Have any effect in treating any symptoms of a cold beyond pro-
viding temporary relief from aches or pains which are associated
therewith;

(@) Reduce fever or induce perspiration;

(e) Cause circulatory stimulation in the blood stream ;

(f) Have a rest-inducing effect;

(9) Have any effect on the condition known as nasal stuffiness;

(2) Fails to reveal that the taker shall “Follow the label—avoid ex-
cessive use.” (1-10695, Apr. 3, 1952.)

8262. Women’s Coats—DMisbranding as to Wool Content.— Versailles
Garment, Inc., a New York corporation, with its office and principal
place of business located in New York, N. Y., and Joseph Weinstein
and Benjamin Kovner, individually and as officers thereof, engaged
in the offering for sale, sale and distribution in commerce, of women’s
coats and other garments, entered into an agreement that in connec-
tion with the offering for sale, sale, transportation, delivery for trans-
portation or distribution of coats or any other wool products, to cease
and desist from misbranding such products by :

(1) Falsely or deceptively stamping, tagging, labeling or other-
wise identifying such products as to the character or amount of the
constituent fibers therein;

(2) Failing to securely aflix to or place on such products a stamp,
tag, label or other means of identification showing in a clear and
conspicuous manner:

() the percentage of the total fiber weight of such wool products;
exclusive of ornamentation not exceeding 5 percent of said total fiber
weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each
fiber other than wool where said percentages by weight of such fiber
is 5 percent or more and (5) the aggregate of all other fibers;

(b) The maximum percentage of the total weight of such wool
product of any nonfibrous loading, filling or adulterating matter;

(¢) The name or the registered identification number of the manu-
facturer of such wool product or of one or more persons engaged in
introducing such wool product into commerce, or in the offering for
sale, transportation, distribution or delivering for shipment thereof
in commerce, as “commerce” is defined in the Wool Products Labeling
Act of 1939;

(3) Failing to separately set forth on the required stamps, tags,
labels or other means of identification the character and amount of
the constitutent fibers present in the outer shell as well as the linings
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and interlinings contained in coats or other wool products, as provided
in Rule 24 of the Rules and Regulations promulgated under the act.
(1-24223, Apr. 3, 1952.)

8263. Rust Inhibitor—Effectiveness.—Thompson-Long Co., an Illi-
nois corporation, with its principal office and place of business located
in Chicago, I11., engaged in the business of offering for sale and selling
in commerce, a product designated “R-10-X,” entered into an agree-
ment in connectior. with the offering for sale, sale and distribution of
that product to cease and desist from representing directly or by
implication:

(¢) That by use of the product it is possible to undo the damage
already effected by rust; :

(0) That the pr oduct affords better protection where the rust de-
posit is heavier;

(¢) That the product of itself stops the formation of rust or further
damage from rust or that it affords any material aid in that respect
unless the surface is also p1ompt1\ painted after the pr odmt has been
applied. (1-23467, Apr. 3, 1952.) :

§264. Comrse in Hypnotism—Results—dJohn R. Olney, Jr., an indi-
vidual trading as Olney School of Hypnotism, with his principal place
of business located in Philadelphia, Pa., engaged in the business of
offering for sale and selling in commerce, a mimeographed publication
entitled “Olney Simplified Course in Rapid Hypnotism,” entered into
an agreement in connection with the offering for sale, sale and dis-
tribution of that publication or any similar publication, that he will
cease and desist from using phrases such as:

“World’s Fastest I—vanotict Will Teach You His Methods of Hyp-
notizing New Subjects in 5 Seconds,” “’\Ifzy Be Learned by Anyone,”
“Learn Hypnotism One-Night Course,” or in any other manner, from
exaggerating the ease or speed with which readers of the aforesaid
publication will be enabled to learn or practice hypnotism. (1-22115,
Apr. 8, 1952.)

8265. Shampoo—Operation.—Marlene’s, Inc., an Illinois corporation,
with its principal place of business located in Chicago, Ill., engaged
in the business of offering for sale and selling in commerce, a product
designated “Marlene’s Hair Waving Shampoo,” entered into an agree-
ment that it will cease and desist from disseminating or causing to be
disseminated any advertisement for that product or any other prod-
uct of substantially the same composition or possessing substantially
the same properties, which represents directly or by implication:

(¢) That the product curls or waves hair while it washes;

() That the product is an instant hair curling product;

(¢) That the hair waving effects of the product are different from
the hair waving effects of the conventional type of waveset, (1-23775,
Apr. 8, 1952.)
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8266. Home Veterinary Course—Facilities and Plant, Staff, Job and Em-
ployment Opportunities, ete.—Dr. David Roberts Practical Home Veteri-
nary School, Inc., a Wisconsin corporation, with its principal place of
business located in Waukesha, Wis.; Frank Roberts and Howard
Haines, individuals and officers thereof, engaged in the offering for
sale and selling in commerce, a correspondence course in veterinary
training, entered into an agreement that in connection with the offer-
ing for sale, sale and distribution of the Dr. David Roberts Practical
Home Veterinary Course, they will cease and desist from :

(1) Representing picterially, or otherwise, that they own a goat
dairy when such is not the fact; '

(2) Representing pictorially, or otherwise, that the physical plant
owned, used or occupied by the school is greater than is the fact;

(8) Representing that the purchase and study of such course of
instruction will enable subscribers thereto to become livestock experts,
to diagnose and successfully treat all or most of the diseases, nutri-
tional deficiencies or injuries that livestock have;

(4) Representing that large profits and good jobs are available to
those completing the course:

(5) Using the word “free” or any other word of similar meaning,
in advertising, to designate, describe, or refer to any article of mer-
chandise which is not in fact a gift or gratuity or which is not given
without requiring the purchase of other merchandise or the perform-
ance of some service inuring directly or indirectly to the benefit of
the respondents;

(6) Representing that Dr. David Roberts is living and giving per-
sonal attention to the business of the school;

(7) Representing that a staff of veterinarians is maintained when
such is not the fact;

(8) Representing that the course is being offered at a reduced
price when such is not the fact. (1-24174, Apr. 10, 1952.)

8267. Food Product—Therapeutic Qualities, etc.—Jack G. Pavo and
" Lawrence J. Audette, copartners doing business as The Pavo Co.,
Pavo’s and Pavo Dietary Foods, with their principal office in Min-
neapolis, Minn., engaged in the business of offering for sale and sell-
ing in commerce, a product designated “Pavo Food,” entered into an
agreement to cease and desist from disseminating or causing to be
disseminated, any advertisement for that product or any other prod-
uct of substantially the same composition or possessing substantially
the same properties, whether sold under that name or any other name,
which represents directly or by implication :

(@) That the product has a beneficial or a therapeutic effect in cases
of allergy or on hay fever, sinus, asthma, catarrh, hives, eczema,
arthritis, colitis, inflamed gall bladder, liver disorders, stomach dis-
orders, intestinal disorders or any other disease or disorder;

213840—54——108
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- (b) That the product has a beneficial or a therapeutic effect on
the blood;

(¢) That the product will rid the body of excess toxins;

(d) That all of the ingredients contained in the product are easily
digested or assimilated;

(¢) That the product will be valuable or beneficial to everyone;

(7) That the product is for practical purposes a complete food
product. (1-22548, Apr. 15, 1952.) :

8268. Books, Ete.—Comparative Merits, Nature, Etc.—Wm. H. Wise &
Co., Inc., and National Educational Alliance, Inc., New York cor-
porations, and John J. Crawley, president of both corporations, en-
gaged in offering for sale and selling in commerce, various books and
other publications, entered into an agreement in connection with the
offering for sale, sale and distribution thereof, they, and each of
them, will cease and desist, with respect thereto, from representing:

() That the New Modern Encyclopedia is America’s most up-
to-date encyclopedia, or the most up-to-the-minute encyclopedia in
existence, unless such representation is in fact true and correct;

(b) That any book or books contain a complete history of any
episode or event unless all of the essential features of said episode
or event, substantially to the time of disseminating such representa-
tion, are included.

It is also agreed by Wm. H. Wise & Co., Inc., National Educational
Alliance, Inc., and John J. Crawley, that in connection with the offer-
ing for sale, sale and distribution in commerce, of a set of books desig-
nated “Popular Educator Library,” or any other book or books deal-
ing with academic subjects commonly studied in educational insti-
tutions, they, and each of them will cease and desist from:

(¢) Representing directly or by implication that a university edu-
cation is being offered through such books, and from using in connec-
tion with the name “National Educational Alliance, Inc.,” any
representation directly or impliedly to the effect that an alliance
or association of educators is offering through such books any course
or courses of instruction, unless such representation is in fact true
and correct. (1-18647, Apr. 15, 1952.)

8269. Hearing Aid Devices—Guarantee, Comparative Merits and Costs,
ete.—The Microtone Co., a Minnesota corporation, with its principal
place of business located in Minneapolis, Minn., and S. C. Ryan, indi-
vidually and as an officer thereof, engaged in the business of offering
for sale and selling in commerce, hearing aid devices, entered into an
agreement that they will cease and desist from disseminating or caus-
ing to be disseminated, any advertisement for hearing aid devices
which represents directly or by implication:

(1) That said devices will endure and afford satisfactory service
during the lifetime of the purchaser, or that their “Lifetime Service
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Policy” insures the devices against all service expense incident to the
maintenance thereof during the purchaser’s lifetime; provided, how-
ever, that this inhibition does not proscribe the use of the trade name
“Lifetime” if such trade name, whenever used, is accompanied by a
statement, equally -conspicuous, to the effect that component parts of
said devices may become defective and that replacement thereof after
one year has expired will be made only at the expense of the purchaser;

(2) That a greater overall economy is effected by purchasing said
devices than by purchasing a competitive device at a price of $75 or
any approximation thereof;

(3) That by using said devices in lieu of competitive devices, pur-
chasers will effect a saving in battery costs comparable to the purchase
price of the devices;

(4) That the battery expense incident to the normal operation of
said devices is any definitely stated amount per month or any definitely
stated percentage less than that of competitive devices, when such
definitely stated amount or percentage is not consistent with the facts;

(5) That the four tube Microtone Lifetime is the most powerful 22-
volt instrument on the market today;

(6) Through the use of such words, terms and phrases as “hide your
deafness,” “no one need know you wear a hearing aid,” “no button
in the ear to spoil your secret,” “no one need know you’re hard of hear-
ing,” “practically invisible,” “unnoticed even by closest friends,” “even
your most intimate friends need not know you’re hard of hearing,”
“hear in secret,” or otherwise, that any device which is not completely
concealed when worn by any user, is invisible or cannot be seen ;

(7) Through the use of the phrase “no button in the ear” or other-
wise, that any of their hearing aid devices which employ an ear mold
or a tube include nothing worn in or leading to the ear;

(8) By failure to reveal pertinent facts, that their hearing aid de-
vices are less noticeable than is actually the fact;

(9) That their hearing aid devices require less equipment than all
parts essential to the functioning thereof;

(10) That the user of the said devices will have satisfactory hear-
ing within a time less than is actually required to become habituated
to their use;

(11) Through pictorial representations or otherwise, that the said
devices, as used, can be worn without being visible unless the circum-
stances under which they can be so worn are clearly revealed.
(1-20660, May 6, 1952.)

8270. Nylon-Yard Goods—Government Source, Quality, and Prices.—De-
fender Textile Corp., a New York corporation, with its principal
place of business located in New York, N. Y., engaged in the business
of offering for sale and selling in commerce, nylon yard goods, nylon
and silk parachutes and plastic auto covers, entered into an agreement
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n connection with the offering for sale, sale and distribution thercof,
it will cease and desist from:

(1) Using the name ¢f the United States Government or any agency
thereof in connection with the advertising or sale of nylon or any
other fabric material which has not been procured from the United.
States Government, or the indicated agency thereof, unless such mer-
chandise has been produced for the United States Government and
unless the character of the merchandise, including the facts as to
whether such articles constitute seconds, defective merchandise which
Las been rejected due to departures from Government specifications,
or merchandise not accepted for other reasons by the (Govermment,
when sach is the case, is conspicuously disclosed in immediate con-
junction therewith;

(2) Using the name of the United States Government or any agency
thereot in connection with the advertising or sale of any old, used, or
secondhand parachutes which have been procured from the United
States Government, or the indicated agency thereof, unless the char-
acter and condition of the merchandise, including the facts as to
whether such articles constitute overage, used, condemned, scrap, or
salvaged material, or merchandise otherwise found unfit for Govern-
ment use, when such is the case, is conspicuously disclosed in immediate
conjunction therewith;

(3) Representing as a customary or usual price of merchandise
any price or value which is in fact in excess of the price at which
such merchandise is usually and customarily sold by proposed re-
spondent in the regular and normal course of business; or representing
as a sale, special or reduced price any price which is in fact the price
at which the merchandise in question is usually and customarily sold
by proposed respondent in the regular and normal course of business.
(1-24247, May 6, 1952.) ,

8271. Woolen Stocks—Mishranding as to Wool Content.— United Waste
Co., Inc., is a corporation organized and existing under the laws of
the Commonwealth of Massachusetts, with its office and principal
place of business located in East Dedham, Mass. Walter Gruken,
Benjamin Seigel, and Israel Appleman are officers of the corporation
and as such manage and control its affairs and policies. The corpora-
tion buys rags, clips and various other wastes composed of wool, rayon,
cotton, nylon and silk, garnets and blends them into stock and sells
the resulting products to mills throughout the country. The said
corporation and individuals are engaged in the offering for sale, sale
and distribution in commerce of woolen stocks, and causing the same,
when sold, to be shipped from their place of business in Massachusetts
into and through various other States of the United States to pur-
chasers located in said other States.
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Sald woolen stocks were wool products, as the term “wool products”
is defined in the Wool Products Labeling Act of 1939, being composed
in whole or in part of wool, reprocessed wool or reused wool, as those
terms are defined in the said Wool Products Labeling Act of 1939,
and were subject to the provisions of said act and the rules and regula-
tions promulgated thereunder.

In connection with and in the course of the sale, distribution and
tl‘:thpOl‘t‘lthll of the aforesaid woolen stocks, said corporation and
individuals in the year 1951 attached or caused to be attached to a
quantity of woolen stocks which was composed of approximately
34 percent wool and 66 percent rayon, tags representing such wool
products to be 50 percent wool and 50 percent rayon in violation of the
provisions of the Wool Products Labeling Act of 1939. The informa-
tion on these tags was based on results obtained by the so-called caustic
soda boilout test, a testing method in geuneral use throughout the
industry. DBecause certain fibers other t.han wool are dissolved in
whole or in part by caustic soda, the use of this test indicates a greater
wool content than is actually present. 1When such a fact was brought
to the attention of the respondents herein, steps were immediately
taken by them to correct the faulty testing procedures in order to
nsure that their products are properly labeled as to wool content.

United Waste Co., Inc., and Walter Gruken, Benjamin Seigel, and
Israel Appleman entered into an agreement in connection with the
offering for sale, sale, tr ampor tation, de]n'erv for transportation or
distribution in commerce as “commerce” is defined in the Wool Prod-
ucts Labeling Act of 1939 of wool stocks, or any other wool products
within the meaning of said act, they and each of them will for thW]th
cease and desist from misbr 'm(hn(r such products by:

(1) Falsely or deceptively stamping, tagging, labeling or other-
wise identifying such products as to the character or amount of the
constituent fibers therein.

(2) Failing to securely aflix or to place on such products a stamp,
tag, or other means of identification showing in a clear and conspicuous
manner:

(a) the percentage of the total fiber weight of such wool products,
exclusive of ornamentation not exceeding 5 percent of said total fiber
weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each
fiber other than wool where said percentage by weight of such fiber

5 percent or more and (5) the aggregate of all other fibers;

(b) the maximum percentage of the total weight of such wool
product of any nonfibrous loading, filling or adulterating matter.
(1-24190, May 1, 1952.) '

8272. Germicidal Product—Effectiveness, etc.—X. Roy Knoppel, an
individual trading as Knott Manufacturing Co., with his principal of-
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fice and place of business located in Philadelphia, Pa., engaged in
offering for sale and selling in commerce, a product des1gnated “White
Cap Pine Oil,” entered into an agreement in connection with the of-
fering for sale, sale and distribution of said ploclmt he will cease
and desist from disseminating any advertisement in regard thereto
which represents directly or by implication:

() That the product will completely remove offensive or unpleas-
ant odors;

(b) That the usc of the product alone is effective in protecting or

safeguarding health:

(¢) That the product will kill all pathogenic organisms or any pus
forming organism:

(d) Tlnt the -product will rid premises of cold germs or other
germs;

(e) That the pre oduct is effective in the prevention of germs, pneu-
monia, colds or infiuenza ;

(f) That the product is effective in removing grease from drain
pipes;

(¢9) That the product is a new or a different product. (1-24240,
May 1, 1952.)

8273. Flexible Glass Substitutes—Qualities—Edward Warp and Mar-
garet Warp, copartners doing business under the trade name Sol-O-
Lite Manufacturing Co., with their office and principal place of busi-
ness-located in Chicago, Ill., engaged. in the business of offering for
sale and selling in commerce, flexible glass substitutes designated
“Sol-O-Lite,” “Glaz-Fabrik,” “Nu-V-Glass” and “Glaz-Screen”
entered into an agreement to cease and desist from disseminating or
causing to be disseminated, any advertisement for Sol-O-Lite prod-
ucts or any other products of substantially the same composition,
which represents directly or by implication :

(1) That such materials:

(a) are weatherproof, waterproof and vermin-proof;

(0) will not crack, break or chip;

(¢) when used as a covering for plants, will result in the earlier
maturity of such plants;

(d) will prevent rickets or other diseases, or will result in increased
egg production or earlier maturity of chicks, unless such results are
clearly and expressly limited to situations where a vitamin D de-
ficiency exists and where such deficiency is adequately compensated for
by the ultraviolet rays transmitted by said products, '

(2) That Sol-O-Lite—

(@) holds heat in and cold out better than ordinary glass;

() is endorsed by leading agricultural colleges;

(8) That Nu-V-Glass—
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(@) is as clear as ordinary window glass;

(b) permits a higher transmittance of ultraviolet 1ays than any
similar product; and

(4) That the 14 x 14 mesh Glaz-Screen transmits as much as 60
percent of solar ultraviolet radiation or any other amount of ultra-
violet radiation not in accordance with the facts. (1-23006, May 1,
1952.)

8274. Bicycles, etc.—Order Conformance—Standard Cycle Co., an
Illinois corporation, with its principal place of business located in
Chicago, Ill., engaged in the business of offering for sale and selling
in commerce, bicycles and bicycle supplies and tricycles, including
various accessory and repair parts, entered into an agreement in con-
nection with the offering for sale. sale and distribution of its mer-
chandise, it will cease and desist from:

Shipping any merchandise not identical in all respects with the
merchandise ordered by any customer, except with the consent of such
customer; provided, however, that this shall not be construed as an
agreement not to ship, subject to the approval of the customer, other
merchandise of equal grade and price when the merchandise ordered
1s unavailable and the customer has been placed on notice clearly and
specifically that the Standard Cycle Co., Inc., reserves the right to ship
such substitute merchandise unless the customer specifies otherwise
and the customer has not so specified. (1-24006, May 13, 1952.)

- 8275. Vitamin Preparation—Therapeutic and Health Qualities.—
Dwarfies Corp., an Iowa corporation, with its principal office and
place of business located in Council Bluffs, Iowa, engaged in the busi-
ness of offering for sale and selling in commerce, a vitamin preparation
designated “Dwarfies 10 Vitamins,” entered into an agreement in con-
nection with the offering for sale, sale and distribution, of that prepa-
ration, or any other preparation of the same or similar composition,
it will cease and desist from representing, directly or impliedly:

(1) That the said preparation contains all of the vitamins required
in human nutrition or that all of the vitamins in the said preparation
are known to be essential to human well-being ;

(2) That use of the said preparation will:

(@) - be of any value in the prevention or correction of foot disorders;

(b) beneficially affect the condition known as arthritis;

(¢) beneficially affect the condition known as undernourishment; or

(&) beneficially affect the incidence or duration of conimon colds or
increase resistance to infection.

(3) That use of the said preparation will correct symptoms or con-
ditions such as fatigue, exhaustion, poor digestion, nervousness, nerv-
ous disorders, irritability, insomnia, “aches or pains,” weakness, loss
of pep or energy, night blindness or poor appetite.
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(4) That conditions or symptoms known as “skin defects,” “poor
complexion,” “eve troubles,” “faulty vision,” “poor digestion,” “poor
eyesight,” “nervousness,” “bad teeth,” “irregularity,” “loss of appetite”
or “fatigue” are frequently or commonly due to vitamin deficiency ov
that use of the said preparation will avert the development of such
conditions or symptoms.

(5) That vigor, vitality, increased energy, resistance or a feeling
of general good health will result from the use of the said preparation.

(6) That the said preparation is effective in correcting any vitamin
deficiency symptoms except those due solely to lack of sufficient
vitamin D.

Dwarfies Corp. also agreed that it will cease and desist :

By use of phrases such as *a majority of Americans are said to be
undernourished because they do not get enough of the various vitamins
#ok A3 @Ew ok three out of four people need extra vitamins
or in any other manner from exaggerating the frequency
of occurrence of vitamin deficiency or the necessity for the use of the
said preparation. (1-22110, May 13, 1952.)

8276. “Silver-Plating” Product—Effectiveness, Operation, ete.—Silva-

plate Corp., a New York corporation, with its principal place of
business in New York, N. Y., and its ofticers, Alan L. Grey and Joan G.
Grey, copartners, doing business under the firm names, Little. Grey
Fixit Shop, Little Grey Gift Shop and Orange Manufacturing Co.,
with their place of business in New York, N. Y., are engaged in the
offering for sale, sale and distribution in commerce, of two products
designated “Silvaplate” and “Wonder Silver Plate.”
- Prior to approximately the first of the year 1950, the said corpora-
tion and copartners engaged in the offering for sale, sale and distribu-
tion of a product known as “Quadruple Silvaplate” which contained
silver cynaide. At that time the said product was discontinued but
the name “Quadruple Silvaplate” was continued in use for several
months as a brand name for the product above referred to as Silva-
plate. ,

Silvaplate Corp., a corporation, and Alan L. Grey and Joan G. Grey,
individually and as officers thereof, and as copartners trading as
Little Grey Fixit Shop, Little Grey Gift Shop and Orange Manufac-
turing Co., entered into an agreement in connection with the offering
for sale, sale and distribution of their products designated “Quadruple
Silvaplate,” “Silvaplate” and “YWonder Silver Plate” or any other
products of the same or substantially the same composition, they and
each of them will cease and desist from representing directly or by
implication: _ ‘

(¢) That such products preserve or restore Sheflield or similar
plated ware; : ’

i
# * #2
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(&) That such products deposit a coating on silver or that they
coat- other than the worn areas of silverware where the base metal is
exposed ;

(¢) That such products will save $100 worth of plating or any other
amount of commercial silver plating;

(d) That the coating deposited by such products will not rub oft;

(e)- That repeated apphcahonb of the products will cause the coat—
ing to build up or become thicker;
fmd from:

(/) Representing through the use of the brand name “Q,mdruple
bllvaphte” or otherwise that such products deposit a coating equiva-
lent in thickness to “quadruple plate.” (1-23708, May 15, 1952.)

8277. Hearing Aid Devices—Size, Comparative Merits, Effectiveness,
ete.—Beltone Hearing Aid Co., an Illinois corporation, with its princi-
pal place of business located in Chicago, I1l., and Sam Posen and
Fannie Posen, individually and as officers thereof, engaged in offer-
ing for sale and selling in commerce, hearing-aid devices, entered into
an agreement that they and each of them, will cease and desist from
disseminating or causing to be disseminated, any advertisement for
hemring aid devices which represents directly or by implication:

“(1) The sizes or weights of their hearing- ald devices not in accord
ance with the facts; SR

(2) The size or weight of their hearing-aid devices in comparison
with other hearing-aid devices when such comparisons are not true at
the time made;

(8) Through the use of the phrase “no button shows in ear” or
otherwise that any of its he‘u'ing-aid devices which employ an ear
mold or a tube include nothing worn in or leading to the ear;

(4) That their hearing-aid devices give “full-tone hearing” or the
“richest” or “clearest” hearing, or otherwise represents that said: de-
vices give full-tone hearing or the richest or clearest hearing;

(5) That their hearing-aid devices eliminate fading in and out;

(6) That their hearing-aid devices will enable the hopelessly deaf
to hear again;

(7) That their hearing-aid devices embody new or different elec-
tronic principles from those found in other hearing-aid devices;

(8) Through the use of such words, terms, and phrases as “hides
deafness,” “conceals deafness,” “even close friends won’t know you're
wearing a hearing aid™ or otherwise, that any device which is not com-
pletely concealed when worn by any user is invisible or cannot be seen;

(9) That by means of their hearing-aid devices, a user can prevent
his hearing loss from becoming progressively worse;

(10) By the use of depictions or otherwise that “Fashlonen”’ con-
stitutes the entire apparatus of their hearing-aid devices;
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(11) That their hearing-aid devices require less equipment than all
parts essential to the functioning thereof. (1-19075, May 15, 1952.)

8278. Hearing Aid Devices—Effectiveness, Operation, etc.—Dictograph
Products, Inc., a New York corporation, with its principal place. of
business located in New York, N. Y., engaged in the business of offer-
ing for sale and selling in commerce, hearing aid devices, entered into
an agreement to cease and desist from disseminating or causing to be
disseminated, any advertisement for hearing aid devices, which repre-
sents directly or by implication :

1. That the devices designated “Wrist-Ear” and “Super-X-Ear”

(a) Employ a new or different principle which provides hearing aid
without any equipment other than that worn on the wrist,

(b) Duplicate the functions of the human ear, or duplicate nature’s
way to hear, _

(¢) Provide directional hearing or otherwise represents that such
devices enable the user to identify the source of sound from all direc-
tions at once; provided, however, that this shall not be construed as
an agreement not to represent that the device may aid the user to
identify the source of a particular sound when the manner in which
that is accomplished, is clearly disclosed,

- (d) Enable one to hear again regardless of the cause of impaired
hearing, unless such advertising excepts persons who have no residual
hearing.

2. That the “Skin Receiver” does not require the use of visible equip-
ment, unless conditions under which it can be concealed are clearly
disclosed ;

3. Through the use of such words, terms, and phrases as “completely
concealed,” “invisible hearing,” “completely out of sight,” “hidden,”
“no one will know you are hard of hearing,” “your hearing loss is your
secret,” or otherwise, that any device, which is not completely con-
cealed when worn by any user, is invisible or cannot be seen;

4a. Through the use of the phrase “no receiver button in the -ear”
or otherwise that any of its hearing aid devices which employ an ear
mold or a tube include nothing worn in or leading to the ear;

4b. In connection with its “Skin Receiver,” that there is no button
or receiver in the ear, unless it is clearly disclosed that the skin receiver
is worn behind the ear; .

5. By failure to reveal pertinent facts, that its hearing aids are less
noticeable than is actually the fact; :

6. That any of its hearing aid devices require less equipment than
all parts essential to the functioning thereof;

7. That it conducts “hearing clinics” or employs “hearing special-
ists” or “hearing experts”;

8. That it conducts a “public education department”;
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9. That its hearing aid devices employ no cords, unless it is clearly
disclosed that the cord eliminated is the standard receiver cord and
such representations are clearly limited to those devices worn com-
pletely on the head and it is clearly explained that in the use thereof
a tube leading to the ear may be necessary. (1-18241, May 15, 1952.)

8279. Hearing Aid Devices—Invisibility, Equipment, and Effective-
ness.—Sonotone Corp., a New York corporation, with its principal
Place of business located in Greenburgh, N. Y., engaged in the busi-
ness of offering for sale and selling in commerce, hearing aid devices,
entered into an agreement that it will cease and desist from dissemi-
nating or causing to be disseminated, any advertisement for hearing
aid devices, which represents directly or by implication :

(1) Through the use of such words, terms, and phrases as “hidden,”
“nobody knows you're deaf,” “invisible hearing,” “out of sight,” “in-
visibly” or otherwise, that any device which is not completely con-
cealed when worn by any user is invisible or cannot be seen;

(2) Through the use of such phrases as “no button in the ear” and
“nothing in the ear,” or otherwise, that any of its hearing aid devices
which employ an ear mold or a tube include nothing worn in or leading
to the ear;

(8) In connection with its “Noband” receiver, that there is no but-
ton or receiver in the ear, unless it is clearly disclosed that the bone
conduction receiver is worn behind the ear;

(4) That its hearing aid devices require less equipment than all
parts essential to the functioning thereof;

(5) That the “Movable Ear” constitutes the entire apparatus of its
hearing aid devices;

(6) That use of its hearing aid devices will benefit persons who have
no residual hearing. (1-19518, May 15, 1952.)

8280. Shoes—Corrective and Orthopedic Qualities.—Connolly Shoe Co.,
a Minnesota corporation, with its principal place of business located
‘in Stillwater, Minn., engaged in the business of offering for sale and
selling in commerce, shoes designated “Connolly Shoes,” “Connolly
Corrective Arch Shoes” and “Connolly Shoes—Amplifit Last,” entered
into an agreement in connection with the offering for sale, sale and
distribution of its shoes, it will cease and desist from representing
directly or by implication:

(@) That the product now designated “Connolly Corrective Arch
Shoes” (1) is a corrective shoe (2) will correct arch defects or (3)
provides corrective support;

(6) That the metatarsal pad of the product now designated “Con-
nolly Corrective Arch Shoes” (1) can be changed to meet any possible
requirement or all individual requirements or (2) insures individual
comfort or helpfulness;
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(¢) That the product now designated “Connolly Corrective Arch
Shoes” or the product designated “Connolly Shoes—Amplifit Last”
possess orthopedic features;

(d) That its shoes possess orthopedic heels;

(e) That the product designated “Connolly Shoes—Amplifit Last”
gives balanced support or that it helps prevent pronation. (1-23896,
June 3, 1952.)

8981. Resin DPlasticizer—Effectiveness, Relevant Facts, etc.—Perma
Starch, Inc., an Illinois corporation, with its principal place of busi-
ness located at Illiopolis, I1l., engaged in the business of offering for
sale and selling in commerce, a resin plasticizer designated and ad-
vertised as “Perma Starch,” entered into an agreement in connection
with the offering for sale, sale and distribution of said product it
will cease and desist, with respect thereto, from representing, directly
or by implication :

(1) That said product penetrates the individual fibers of yarns;

(2) That said product is effective in retardinw mildewing of gar-
ments; :

(8) That the use of said pr odmt will double the life of fabrlcs or
increase the wearing life of fabrics by any definite length of time;

(4) That clothes starched with said product will be more crease-
resistant or wrinkle-resistant than clothes treated with corn starch;

(5) That ordinary, or corn starches, merely coat the surface of
fabrics. (1-22907, June 3 3, 1952.)

8282, Wool Ties—Misbranding as to Wool Content.—Iarry Rosenberg
1is an individual doing business as Cardinal Neckwear with his office
and principal place of business located in New York, N. Y. Harry
Rosenberg is also doing business as Silk Wool Neckwear Co., with a
tie factory located in Philadelphia, Pa. He is now, and for more than
1 year last past has been, engaged in the offering for sale, sale and
distribution in commerce of men’s ties, and causing the same, when
sold, to be shipped from his places of business in New York and Penn-
sylvania into and through various other States of the United States
to purchasers located in said other States.

Said men’s ties were wool products, as the term “wool product” is
defined in the Wool Products Labeling Act of 1939, being composed in
whole or in part of wool, reprocessed wool or reused wool, as those
terms are defined in the said Wool Products Labeling Act of 1939,
and were subject to the provisions of said act and the rules and regu-
lations promulgated thereunder.

In conmnection with and in the course of the sale, distribution, and
transportation of the aforesaid ties in commerce, said Harry Rosen-
berg in the year 1951 attached or caused to be attached to a quantity
of ties containing linings in two sections, one section of which was
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100 percent wool, the other 50 percent wool and 50 percent rayon,
stamped or printed representations that the tie linings were 100 per-
cent wool in violation of the provisions of the Wool Products Labeling
Act of 1939. By reason of such representations the exemption pro-
vided for in Section 4 (d) of the act was inapplicable. Other ties
composed in whole or in part of wool were unlabeled as to fiber content.

Harry Rosenberg entered into an agreement in connection with the
offering for sale, sale, transportation, delivery for transportation or
distribution in commerce, as “commerce” is defined in the Wool Prod-
ucts Labeling Act of 1939, of men’s ties, or any other wool product
within the meaning of said act, he will cease and desist from mis-
branding such products by :

(1) Falsely or deceptively stamping, tagging, labeling, or otherwise
1dentifying such products as to the character or amount of the con-
stituent fibers therein;

(2) Failing to securely aflix to or place on each such product a
stamp, tag, label, or other means of identification showing in a clear
and conspicuous manner:

(@) The percentage of the total fiber weight of such wool product,
exclusive of ornamentation not exceeding 5 percent of said total fiber
weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each
fiber other than wool if said percentage by weight of such fiber is
5 percent or more, and (5) the aggregate of all other fibers;

(0) The maximum percentage of the total weight of such wool
product of any nonfibrous loading, filling, or adulterating matter;

(¢) The name or the registered identification number of the manu-
facturer of such wool product or of one or more persons engaged in
introducing such wool product into commerce, or in the offering for
sale, sale, transportation, distribution, or delivering for shipment
thereof in commerce, as “commerce™ is defined in the Wool Products
Labeling Act of 1939. (1-24290, June 5,1952.)

8283. Woolen Piece Goods—Misbranding as to Wool Content.—Glen
Woolen Mills, Inc., is a corporation organized and existing under the
laws of Connecticut, with its office and principal place of business
located in Norwich, Conn. Herbert M. Hitchon is president and
treasurer and W. G. Hitchon is vice president and secretary of said
corporation and as such manage and control its affairs and policies.
The corporation purchases fibers from various sources and blends,
cards, spins, weaves and finishes the stock into yarn and piece goods.
The said corporation and individuals are engaged in offering for sale,
sale and distribution in commerce, of woolen piece goods.

Said woolen piece goods were wool products, as the term “wool
product” is defined in the Wool Products Labeling Act of 1939, being
composed in whole or in part of wool, reprocessed wool or reused
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wool, as those terms are defined in the said Wool Products Labeling
Act of 1939, and were subject to the provisions of said act and the
rules and regulations promulgated thereunder.

In connection with and in the course of the sale, distribution and
transportation of the aforesaid woolen piece goods in commerce, said
corporation and individuals in the year 1951 attached or caused to be
attached to a quantity of woolen piece goods which was composed of
approximately 85 percent wool and 65 percent rayon, tags representing
such wool products to be 50 percent wool and 50 percent rayon in
violation of the provisions of the Wool Products Labeling Act of
1939. The designations on these tags were based on wool content
information furnished by their suppliers of waste and on results
obtained by the so-called caustic soda boil-out test, a testing method
in general use throughout the industry. Because certain fibers other
than wool are dissolved in whole or in part by caustic soda, the use of
this test indicates a greater wool content than is actually present.
‘When such a fact was brought to the attention of the respondents
herein, steps were immediately taken by them to correct the faulty
testing procedures in order to insure that their products are properly
labeled as to wool content.

Glen Woolen Mills, Inc., and Herbert M. Hitchon and W. G.
Hitchon, entered into an agreement that in connection with the offer-
ing for sale, sale, transportation, delivery for transportation or dis-
tribution in commerce, as “commerce” is defined in the Wool Products
Labeling Act of 1939, of woolen piece goods, or any other wool prod-
ucts within the meaning of said act, they and each of them will cease
and desist from misbranding such products by:

(1) Falsely or deceptively stamping, tagging, labeling or otherwise
identifying such products as to the character or amount of the con-
stituent fibers therein;

(2) Failing to securely affix to or place on each such product a
stamp, tag, label, or other means of identification showing in a clear
and conspicuous manner:

(a) The percentage of the total fiber weight of such wool product,
exclusive of ornamentation not exceeding 5 percent of said total fiber
weight of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each
fiber other than wool where said percentage by weight of such fiber
is 5 percent or more, and (5) the aggregate of all other fibers;

(b) The maximum percentage of the total weight of such wool
product of any nonfibrous loading, filling, or adulterating matter.
(1-24189, June 5, 1952.)

8984, Hair Coloring Preparation—Safety, Effectiveness, and Use.—
Bymart-Tintair, Inc., a Delaware corporation, with its principal
office and place of business located in New York, N. Y., and Martin L.
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Straus II and Philip Kalech, individually and as corporate officers,
engaged in the business of offering for sale and selling in commerce,
a hair coloring preparation designated “Tintair,” entered into an
agreement that they will cease and desist from disseminating or
causing to be disseminated, any advertisement for that product or
any other product of substantially the same composition or possess-
ing substantially the same properties, which represents directly or
by implication : : )

(a) That the product is safe, without revealing the need of using
it as directed by the caution on its label ;

(b) That (1) no care is required in applying the product or (2)
that there is no chance for error or mistake;

(c) That (1) the user is assured of perfect or satisfactory results,
(2) the resulting hair color will be exactly the color the user selected
from the Tintair color chart, (3) the product constitutes or is a pro-
fessional treatment or (4) the product will satisfactorily color hair
under any and all conditions;

(d) That the product (1) will make the hair young in texture (2)
will give the hair more body or (8) will restore the original or youth-
ful color to the hair;

(e) That any person uses the product or has used the product when
such is not a fact. (1-23840, June 5, 1952.)

8285. Shoe Dressings—Durability.—John Pfingsten, an individual
trading as Old Tanner, Milwaukee, Wis., engaged in the business
of offering for sale and selling in commerce, shoe dressings of various
colors made according to formulas created and owned by John
Pfingsten, entered into an agreement in connection with the offering
for sale, sale and distribution of such shoe dressing or of any product
of substantially the same composition or possessing substantially the
same properties, he will cease and desist from representing directly
or by implication:

That such products are “Rub-Proof” or will not rub off; Provided,
however, That nothing contained herein shall be construed as pre-
venting any representation to the effect that said products will resist
rubbing off. (1-24287, June 8, 1952.)

8286. Shoes—Corrective and Orthopedic Qualities.—Field and Flint Co.,
a Massachusetts corporation, with its principal office and place of busi-
ness located in Brockton, Mass., engaged in the business of offering
for sale and selling in commerce, among others, men’s shoes designated
“Dr. M. W. Locke Shoes” and “Anatomik Shoes,” entered into an
agreement in connection with the offering for sale, sale and distribu-
tion of the shoes, it will cease and desist from :

(@) Representing that through the use of Dr. M. W. Locke Shoes
equalized weight distribution is effected or that the shoes balance the
weight ;
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(0) Representing that Dr. M. W. Locke Shoes will keep the feet
healthy;

(¢) Representing that Dr. M. W. Locke Shoes or Anatomik Shoes
are of aid in the treatment of all foot conditions or in relieving the
pain or discomfort thereof;

(d) Representing that Dr. M. W. Locke Shoes will banish fatigue;

(e) Representing that Anatomik Shoes are orthopedic shoes or that
they possess corrective features;

(7) Representing that Anatomik Shoes will correct, cure,.or pre-
vent foot ailments, disorders, or abnormalities;

(9) Representing that Anatomik Shoes will relieve callouses or ab-
normal foot conditions;

(%) Representing that Anatomik shoes provide suitable support for
or will relieve weak arches generally or that they will relieve weak
ankles generally ;

(7) Representing that Anatomik Shoes provide suitable support for
fallen arches or that they will relieve fallen arches or effect natural
positioning of the arch;

(/) Representing that as a result of the wearing of Anatomik Shoes
the ankles or arches will straighten of their own accord.

It is hereby agreed that Field and Flint Co. may apply to the Fed-
eral Trade Commission to have this stipulation amended at such time
as it may deem advisable. (1-23619, June 10, 1952.)

8287. Paper Beund Books—Substitute Titles—Astro Distributing
Corp., Quarter Books, Inc., and Magazine Village, Inc., New York
corporations, with their principal place of business in New York, N, Y.,
and Arthur Bernhard, individually and as an officer thereof, engaged
in republishing paperbound books, entered into an agreement that in
connection with the offering for sale, sale and distribution of books
in commerce, they and each of them, will cease and desist from:

(@) Substituting a new title for the original title of a reprinted
book or story unless whenever used—on the cover, on the title page, at
the beginning of the story and elsewhere—such substitute title be im-
mediately accompanied in equally conspicuous type, by the title under
which such book or story was originally published

(6) Using on or in connection with a reprinted book or story a copy-
right date, author’s name or publisher’s name different from that which
appeared on the original, in such manner as to create or contribute to
the impression that a republished book is being published for the first
time. (1-24220, June 19, 1952.)

8288. Hearing -Aid Devices—Invisibility, Size, and Composition.—
Otarion, Inc., an Tllinois corporation, with its principal place of busi-
ness located in Chicago, I11., engaged in the business of offering for sale
and selling in commerce, hearing aid devices, entered into an agree-
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ment that it will cease and desist from disseminating any advertise-
ment for that commodity, which represents directly or by implication:

(1) Through the use of such words and phrases as “invisible hear-
ing,” or otherwise, that any device which is not completely concealed
when worn by any user is invisible or cannot be seen;

(2) Through the use of such phrases as “no button shows in the
ear,” or otherwise, that any of its hearing aid devices which employ an
ear mold or a tube include nothing worn in or leading to the ear;

(8) That its hearing aid devices are only half the size of most
hearing aids;

(4) That the content of gold or silver in its hearing aid devices is
greater than is actually the fact. (1-19080, June 17, 1952.)

8289. Medicinal Preparation—Therapeutic Qualities and Comparative
Merits.— William Waite Keller and Charles Phellis Keller, copartners
doing business under the name The Sorbol Co., with their principal
place of business located in Mechanicsburg, Ohio, engaged in offering
for sale and selling in commerce, a medicinal preparation designated
“T—4-1, Solution,” entered into an agreement that they, and each of
them, will cease and desist from disseminating any advertisement for
that preparation or any other preparation of substantially the same
composition or possessing substantially the same properties, which
represents directly or by implication:

(1) That the product penetrates the skin or that it reaches or kills
deeply imbedded athlete’s foot infections;

(2) That the product reaches or kills more germs or is faster acting
than remedies of similar composition;

(8) That the product has any healing qualities. (1-23717, June
17, 1952.)

8290. Hearing Aid Devices—Invisibility and History.—The Maico Co.,
Inc., a Minnesota corporation, with its principal place of business
located in Minneapolis, Minn., engaged in the business of offering for
sale and selling in commerce, hearing aid devices, entered into an
agreement to cease and desist from disseminating any advertisement
for that commodity which represents directly or by implication:

(1) Through the use of such words, terms, and phrases as “conceal
your secret,” “hidden hearing,” “hear in secret,” “no one will ever
guess you wear a hearing aid,” or otherwise, that any device which is
not completely concealed when worn by any user is invisible or cannot
be seen;

(2) Through the use of such phrases as “no button in the ear,” “no
unsightly cord dangling from your ear,” “no unsightly dangling wire,”
or otherwise, that any of its hearing aid devices which employ an ear
mold or a tube include nothing worn in or leading to the ear;

(8) That its hearing aid device is a “revolutionary invention.”
(1-23214, June 24, 1952.)

109
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8291. Shoes—Orthopedic Qualities and Manufacture—Simplex Shoe
Manufacturing Co., a Wisconsin corporation, with its principal office
and place of business located in Milwaukee, Wis., engaged in the
business of offering for sale and selling in commerce, shoes designated
“Slmplex Flexies” and “Simplex- Flex Eze,” entered into an agree-
ment in connection with the offering for sale, sale and distribution in
commerce, of the aforesaid shoes, it will cease and desist from repre-
senting directly or by implication:

(@) That the shoes are (1) health shoes, (2) orthopedic shoes, or
(8) health protectors;

(0) That the shoes keep the feet (1) healthy, (2) young, (3)
straight, or (4) strong

(c) That the shoes (1) prevent the development of foot troubles
(2) assist nature in developing a perfect arch or (3) fulfill nature’s
requirements; ' '
 (d) That the shoes (1) are provided with a natural arch, (2) are
in exact conformity with the contour of the foot, (3) correct or pre-
vent pronation, heel rotation, toeing in, flat feet, or a pigeon-toed
condition;
~ (e) That the shoes, (1) strengthen weak ankles, (2) promote or
eﬁ'ectlaood posture, (3) bring the bones of the foot into alignment,
or (4) promote or assure muscular development ;

(f) That any shoe is hand sewn except such part or parts thereof
asmay be sewn by hand.  (1-23354, June 24, 1952.)

8292. Feed Supplement for Livestock—Healthful and Preventive Quali-
ties—Magnatonic Products, Inc., an Ohio corporation, with its office
and principal place of business located in New Knoxville, Ohio, en-
gaged in the business of offering for sale and selling in commerce, feed
supplements for farm animals designated “l\hoxmtone Supplement
for the Dairy Herd,” “Magnatone Supplement for Hogs,” and “Mag-
natone Supplement for Poultry,” entered into an agreement that it
will cease and desist from disseminating any qdve1tlsement for the
Magnatone Supplements herein mentioned or any other preparations
of substantlally the same composition or possessing substantially the
same properties, which represents directly or by implication:

(1) That Magnatone Supplement for Dairy Herds—

() will improve, correct or maintain health in dairy herds;

(b) will be effective in the treatment or prevention of m'xstltls and
infectious white scours in calves, or will overcome shy breeding

(¢) will increase the milk yield 16.35 percent or any other cleﬁnitely
stated amount;

(d) will revitalize the digestive and metabolic systems of animals;

(2) That Magnatone Supplement for Hogs— -

(¢) when added to the hog ration, provides all of the essential
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mineral elements in sufficient amounts and proper balances to meet
daily requirements;

(b) will result in better appetite, faster growth or better condi-
tioning of growing pigs;

(¢) will promote easy and normal farrowing;

(@) when fed to hogs, will prevent mastitis, milk fever or necro-
enteritis;

(3) That Magnatone Supplement for Poultry—

(@) when added to the poultry ration, provides all of the mineral
elements in sufficient amount and proper balance to meet daily
requirements;

(b) gives faster growth and greater vitality in the growing chicken
and increased and sustained production of eggs. (1-22759, June 24,
1952.)

8293. Shoes—Orthopedic and Corrective Qualities.—The W. L. Kreider
Sons Mfg. Co., Inc., a Pennsylvania corporation, with its principal
office and place of business located at Palmyra, Pa., engaged in the
business of offering for sale and selling in commerce, shoes, entered
into an agreement that in connection with the offering for sale, sale
and distribution of the shoes, it will cease and desist from representing
directly or by implication:

(@) That the shoes now designated “Orthopedic Foot Traits” (1)
are orthopedic shoes, (2) are corrective shoes, (3) are health shoes,
(4) possess an orthopedic heel, an orthopedic counter or an orthopedic
shank or (5) that they are orthopedically correct;

(5) That the shoes now designated “Orthopedic Foot Traits” cor-
rect or prevent (1) toeing in, (2) bow legs, (3) flat feet, (4) weak
ankles, (5) poor posture or (6) poor walking habits;

(¢) That the shoes now designated “Orthopedic Foot Traits” (1)
keep the feet growing normally, (2) help children’s feet to grow
normally, (8) prevent the development of abnormal foot conditions
or (4) that the box toe or any other feature of the shoes assures
comfort;

(d) That the shoes designated “Corset Boot Foot Traits” (1) are
corrective shoes, (2) correct or prevent weak ankles, bow legs or knock
knees, (3) effect good posture, (4) strengthen weak ankles, (5) help a
child to walk properly, (6) aid a child in learning to walk, (7) cause
feet to grow straight or strong, (8) provide the proper amount of
wedging in the heel or (9) that their plastic stays represent an
orthopedic feature. (1-28342, June 24, 1952.)

8294. Flavoring Products—Nature and Free Goods.—Marion-Kay
Products Co., Inc., an Indiana corporation, with its principal place
of business located in Brownstown, Ind., engaged in the business of
offering for sale and selling in commerce, three flavoring products
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designated “Standard Vanilla,” “Vanilla Supreme” and “Super
Vanilla,” entered into an agreement that in connection with the
dissemination of advertising the aforesaid preparations, or any other
preparations of substantially the same properties, it will cease and
desist from disseminating any advertisement which—

(1) Uses the word “Vanilla” or any other word or term of similar
import to designate or describe said preparations, unless such word
or term is qualified in a clear and conspicuous manner to show that:

(@) The preparation known as “Standard Vanilla” is an imitation
mixed flavor; and

(b) The preparations known as “Vanilla Supreme” and “Super
Vanilla” are mixed flavors;

(2) Represents in any manner and by any means that said prepara-
tions are vanilla, extract of vanilla or vanilla flavoring ;

(3) Represents that any of said preparations is superior to extract
of vanilla;

(4) Uses the word “free,” or any other word or words of similar
import or meaning, to designate, describe or refer to merchandise
which is not in truth and in fact a gift or gratuity or is not given to
the recipient thereof without requiring the purchase of any of said
preparations or of any other merchandise, or requiring the perform-
ance of some service inuring directly or indirectly to the benefit of
Marion-Kay Products Co., Inc. (1-23426, June 26, 1952.)

8295. Hearing Aid Devices—Invisibility, Comparative Merits, Size, etc.—
American Sound Products, Inc., an Illinois corporation, with its
principal place of business located in Chicago, Ill, engaged in the
business of offering for sale and selling in commerce, hearing aid
devices, entered into an agreement that it will cease and desist from
disseminating any advertisement for that commodity, which repre-
sents directly or by implication:

(1) Through the use of such words, terms, and phrases as “hear
again in secret,” “you can hide your hearing defect so completely that
even your friends can’t tell,” “hidden hearing,” “out of sight,” or
otherwise, that any device which is not completely concealed when
worn by any user is invisible or cannot be seen ; :

(2) Through the use of such phrases as “no button to wear in ear,”
“no button to show in ear,” or otherwise, that any of its hearing aid
devices which employ an ear mold or a tube include nothing worn in
or leading to the ear;

(8) By pictorial representation, the use of the statement “this one
tiny unit is all you wear,” or otherwise, that its hearing aid devices
require less equipment than all parts essential to the functioning there-
of;

(4) By the use of depictions, or otherwise, that the case, containing
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the microphone, transmitter and batteries, constitutes the entire appa-
ratus of its hearing aid devices;

(5) That its hearing aid devices are smaller or more powerful than
all other hearing aid devices;

(6) That many other hearing aid devices are 2 or 3 times as large
as its hearing aid devices. (1-20424, June 26, 1952.)

8296. Binoculars—Preparation and Foreign Source.—L. J. Thomas, an
individual trading as United Products Co., with his principal place
of business located in Chicago, Ill., conducting a mail order business
through which he offers for sale and sells in commerce, binoculars,
entered into an agreement in connection with the offering for sale,
sale and distribution of binoculars, that he will cease and desist:

(1) From representing directly or by implication that all lenses
in such products are coated when some lenses are not coated.

And further, with respect to binoculars imported from Japan or
Germany or any other foreign country and sold by mail, he will forth-
with cease and desist:

(2) From failing to disclose in all advertising the country of origin
of such products. (1-24199, June 26, 1952.)



DECISIONS OF THE COURTS

RHODES PHARMACAL CO., INC.,,ET AL.v. FEDERAL TRADE
COMMISSION*

No. 10875—F. T. C. Docket 5691

(Court of Appeals, Seventh Circuit. July 5,1951)

PRELIMINARY INJUNCTIONS—TRIAL COURT ACTION-—APPELLATE PRACTICE

Appellate court will not ordinarily interfere with action of trial court
either in granting or withholding preliminary injunction and will not reverse
order unless it appears there was palpable misapplication of well-settled
rules of law, but it will reverse for failure to apply appropriate equitable
and legal principles to the facts.

PRELIMINARY INJUNCTIONS—WHERE STATUTORY AUTHORIZATION IN PUBLIC IN-
TEREST—IF STATUTORY CONDITIONS SATISFIED

‘Where preliminary injunction is authorized by statute as involving public
interest, injunction should be granted on mere satisfaction of conditions of
statute, even though equities of complaint are fully and explicitly met by
denial under oath,

METHODS, ACTS AND PRACTICES—NMISREPRESENTATION—IN GENERAL—PROTECTION
oF PUBLIC—COMMISSION ACTION—AS IN PUBLIO INTEREST

Federal Trade Commission, in endeavoring to protect purchasing public
against deceptive methods and misrepresentations by which they are de-
ceived, acts in the public interest.

COMMISSION PROCEEDINGS—WHETHER IN PUBLIC INTEREST

Federal Trade Commission has broad discretion in determining whether
or not a proceeding brought by it is in the public interest.

FEDERAL TRADE COMMISSION ACT—FALSE ADVERTISING OF DRrRUé¢ PropUCT—
INJUNCTIVE PROCEEDINGS—“PROPER SHOWING”

Under statute providing that where Federal Trade Commission has
reason to believe that a party is engaged in dissemination of false advertise-
ments of a drug and that it would be to the interest of the public to enjoin
such, commission can bring injunction suit, and that upon proper showing
a temporary injunction shall be granted, to make a “proper showing”, com-
mission would only have to show a justifiable basis for believing, derived

1Reported in 191 F. (2d) 744, For memorandum opinion and decision of court below
on Feb. 21, 1951 (not reported in Federal Reporter), see 47 F. T. C. 806. Tor subsequent
temporary injunction granted by District Court on Sept. 25, 1951, see infra, at p. 1803. For
imposition of fine in criminal information suit on Dec. 11, 1951, by the D. C. for the E. D.
of Pennsylvania, see p. 180T.

1685
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from reasonable inquiry or other credible information, that such state of
facts probably existed as reasonably would lead commission to believe that
defendants were engaged in dissemination of false advertisements of a drug.

PRELIMINARY INJUNCTIONS—TRIAL COURT ACTION—FALSE ADVERTISING OF DRUG
PRODUCT—IF PRODUCT ALLEGEDLY FALSELY ADVERTISED AS EFFECTIVE REMEDY OR
TREATMENT AND DENTAL BASED ON DEBATABLE QUESTIONS PRESENTED BY VERIFIED
PLEADINGS AND SUPPORTING AFFIDAVITS—AS ERROR

In action by Federal Trade Commission for temporary injunction restrain-
ing dissemination of false advertisements representing that defendants’ drug
product was an effective remedy or treatment for arthritis and other diseases,
pending final disposition of an administrative proceeding against defendants,
district court bad only to resolve whether there was reasonable cause to
believe that alleged violation had taken place, and denial of injunction
on ground that verified pleadings and aflidavits presented debatable questions
which were not resolved by supporting affidavits, was error.

(The syllabus, with substituted captions, is taken from 191 F.
(2d) T44)

On appeal from District Court’s denial of temporary injunction
restraining false advertising of drug product, reversed and remanded
with directions.

Mr. William T Kelley, Chief Counsel, M7. J ames W. Cassedy, Asso-
ciate General Counsel, Federal Trade Commission, Washington, D. C.
for appellant.

Mr. Frank E. Gettleman, Mr. Arthur Gettleman, Mr. Edward
Brodkey, Chicago, I11., for appellees.

Before Magor, Chief Judge, Krrner, and FinnNreean, Circuit
Judges.

KerNER, Circuit Judge:

This is an appeal from a judgment dismissing an action brought
under section 13 (a) of the Federal Trade Commission Act (15 U. S.C.
sec. 53) to restrain defendants from the further dissemination of false
advertisements representing that a certain proprietary drug product
manufactured and sold by defendants is an effective remedy or treat-
ment for arthritis and other diseases.

The complaint, after alleging that the Commission had issued an
administrative complaint against defendants charging [746] them
with having violated section 12 of the act, averred that defendants
have disseminated, and since issuance of the administrative complaint
have persisted in disseminating, in interstate commerce, false adver-
tisements in newspapers of general circulation, national in scope, to
induce the purchase of “Imdrin”; that these advertisements are false
and misleading in that they represent that “Imdrin” is a remarkable,
amazing, sensational new discovery of scientific research, and is an
adequate, effective and reliable treatment for all kinds of arthritis and
rheumatism, and will arrest the progress of, correct the underlying
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causes of, and cure all kinds of arthritis and rheumatism, and will
afford complete and immediate velief from the aches, pains, and dis-
comforts thereof.

The complaint further alleged that in fact “Imdrin,” however taken,
is not an adequate, effective or reliable treatment for, will not arrest
the progress of, correct the underlying causes of, or cure any kind of
arthritis or rheumatism, and will not afford complete or immediate
relief from the aches, pains and discomforts thereof ; that any effect of
“Imdrin,” when used by one suffering from any of the ailments men-
tioned, is due solely to the acetylsalicylic acid (commonly known as
aspirin) and the manganese silicylate content in the preparation; that
there are many cases of arthritis which may be cured completely if
proper diagnosis and adequate treatment are received promptly; that
the further dissemination of such false advertisements may cause
immediate and irreparable injury to the public in that persons induced
by such false advertisements to purchase “Imdrin” may delay proper
treatments, and thereby suffer permanent and irreparable crippling;
that various unavoidable delays in the proceedings before the Commis-
sion have been encountered, and that until a cease and desist order
issued by the Commission becomes final, the dissemination of defend-
ants’ false advertising can be halted only by the granting of a tem-
porary injunction.

The complaint was supported by affidavits of medical experts, dis-
tinguished members of the medical profession, specializing in the
diagnosis, treatment and study of arthritis and related diseases. The
affiants in these affidavits averred that they were in daily contact with
people who suffer from arthritis, rheumatism, and other similar ail-
ments; they stated that they had had many conversations with differ-
ent patients in which they were told of the various advertisements of
proprietary medicines and what the patients understood from such
advertisements, and were in a position to know what advertisements
of so-called remedies for arthritis and rheumatism mean to persons
suffering from diseases of this nature; that they had examined the
advertisements here involved, and that such advertisements would
mean to persons afflicted with various kinds of arthritis that “Imdrin”
is a cure for such an ailment.

Defendants’ answer, supported by -affidavits of five physicians,
denied that the advertisements were false. Additional affidavits were
filed by the Commission, purporting to discredit the qualifications of
the physicians whose affidavits the defendants had annexed to their
answer. )

The trial judge denied the injunction and dismissed the complaint
because he was of the opinion that the verified pleadings and affidavits
presented debatable questions which were not resolved by the support-
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ing affidavits, and adjudged that “[Where the equities of the com-
plaint are fully and explicitly met by denial under oath, a preliminary
injunction will not be granted.” While that may be the rule in private
disputes which do not involve the public interest, we think that in the
instant case the court failed to apply the proper applicable legal
principles.

It 1s true, of course, that an appellate court will not ordinarily inter-
fere with the action of a trial court either in granting or withholding
an injunction, Hecht Co. v. Bowles, 321 U. S. 321, and Bowles v. Huf,
146 F. (2d) 428, and will not reverse such an order unless it appears
that there was a palpable misapplication of well-settled rules of law
on the part of the trial [747] judge, Oity of Chicagov. Fox Film Corp.,
251 Fed. 883, and Walling v. National Ice & Fuel Corp., 158 F.
(2d) 28. It will, however, reverse for failure to apply appropri-
ate equitable and legal principles to the facts, Oreedon v. Warner
Holding Co., 162 F. (2d) 115, and where an injunction is authorized
by statute, it is enough if the statutory conditions are satisfied. Hen-
derson v. Burd, 133 F. (2d) 515; Shadid v. Fleming, 160 F. (2d) 759.

In such cases courts go much further to give relief than they are
accustomed to go when only private interests are involved. This is
so because “* * * the standards of the public interest, not the
requirements of private litigation, measure the propriety and need
for injunctive relief. * * *”  Hecht Co. v. Bowles, 321 U. S. 821, 331.

At this point it is well to note that there is no question as to the
component elements of “Imdrin,” and no significant dispute exists
as to what “Imdrin” will actually accomplish. It is clear from the
affidavits filed by the Commission that a dose of “Imdrin” is the
equivalent of one and one-half 5-grain aspirin tablets; that aspirin
is the common name of a substance which is described chemically as
acetylsalicylic acid, and that the action of manganese salicylate is
essentially the same as aspirin since both depend for their action upon
their salicylate content, and that these ingredients are limited in their
effect to such temporary and partial relief of pain and fever as may
be afforded in the individual case; that the other ingredients, calcium
succinate, thiamin chloride and caffeine, which are present in “Imdrin,”
are not considered to be of any therapeutic value in the treatment of or
in relieving the symptoms and manifestations of any kind of arthritis
or related condition. It is also worthy of note that the medical afli-
davits of the defendants do not in any material respect challenge the
facts alleged in the affidavits submitted by the Commission. In fact,
defendants’ affiant, Dr. Weisberg, stated: “The preparation Imdrin
includes in its formula acetylsalicylic acid and manganese salicylate
and these products may be regarded as its most active ingredients,
and those which confer on it analgesic properties.”
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To protect the purchasing public against deceptive methods and
misrepresentations by which purchasers are deceived, is in the public
interest, International Art Co. v. Federal Trade Commission, 109 F,
(2d) 393 [30 F. T. C. 1635, 3 S. & D. 188]. In determining whether
a proceeding is in the public interest, the Commission exercises a broad
discretion, Federal Trade Commission v. Klesner, 280 U. S. 19, 29 [13
F.T.C.581;18. &D. 1166], and each case must be determined on its
own facts, Federal Trade Commission v. Beech-Nut Co., 257 U. S. 441
[4F.T.C. 58;18. &D. 170]. The Commission acts solely in the
public interest, and the steps required for invoking the jurisdiction
of the District Court, in an effort to protect the public from false
advertisements of drugs and foods for the period during which the
Commission’s administrative proceedings are in progress, are described
in section 13 (a) of the act, which this court has held was a necessary
part of the plan to prevent fraud and fraudulent commerce through
fraudulent advertisements, and was written for the purpose of pre-
venting the ineffectuality of proceedings before the Commission due
to the offender’s collecting the spoils incident to improper practices.
Federal Trade Commission v. Thomsen-King & Co., 109 F. (2d) 516.
[30 F. T. C. 1642; 3 S. & D. 658.] That section empowers the Com-
mission to bring suit for an injunction “whenever the Commission has
reason to believe” (1) that any person, partnership, or corporation is
engaged in the dissemination of any false advertisement of a drug in
violation of section 12, and (2) that it would be “to the interest of the
public” to enjoin such dissemination pending final disposition of an
administrative proceeding pursuant to the provisions of section 5, and
it provides that “Upon proper showing a temporary injunction or
restraining order shall be granted without bond.”

It is true that there is nothing in the act or in its legislative history
to indicate what should be considered as a “proper showing.” We
think, however, that it is fair to say that all the Commission had to
show was a justifiable basis [7487 for believing, derived from reason-
able inquiry or other credible information, that such a state of facts
probably existed as reasonably would lead the Commission to believe
that the defendants were engaged in the dissemination of false adver-
tisements of a drug in violation of the act. Le Baron v. Los Angeles
Building & Construction Trades Council, 84 F. Supp. 629. See also
Federal Trade Commassion v. Koch [34 F. T. C. 1870; 3 S. & D. 720].
The District Court was not required to find the charges made to be
true, but to find reasonable cause to believe them to be true. Shore v.
Building & Construction Trades Council, 173 F. (2d) 678,682. This
is to say, in the instant case, the court had only to resolve the narrow
issue of whether there was “reasonable cause” to believe that the alleged
violation had taken place. Compare Bowles v. Montgomery Ward &
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Co.,143 F. (2d) 38,42. The judgment must be reversed and the cause
remanded to the District Court for that determination. It is so
ordered.

Magor, C. J., dissenting :

I would affirm the order under attack. Admittedly, the District
Court was vested with a discretion as to the allowance or denial of the
injunction and, in my view, it cannot be said that there was a manifest
abuse of such discretion. The statute which authorizes the Commis-
sion to apply for an injunction contains a limitation not found, so far
as I am aware, in any statutory provision relating to other administra-
tive agencies. Under section 13 (a) (15 U. S. C. A. sec. 53), two con-
ditions are attached: first, the Commission is entitled to seek an in-
junction only when it “has reason to believe,” and second, it is entitled
to the issuance of an injunction only upon a “proper showing.” Com-
pliance with the first condition seems to be jurisdictional because in its
absence the Commission is not entitled to assert its claim to an injunc-
tion. The court in the instant case evidently recognized that the
Commission had complied with this condition because it took jurisdic-
tion of the cause and had a hearing upon the complaint for an injunc-
tion and defendants’ answer thereto

As pointed out in the majority opinion, we are in the dark as to what
i1s meant by a “proper showing,” but evidently the terminology vests
in the court a discretion subject to review only for manifest abuse. In
the exercise of that discretion the court had a right to take into con-
sideration that admittedly the involved product had no harmful or
deleterious effect on those who used it. Also, there was pending before
the Commission a proceeding under section 5 of the Federal Trade
Commission Act, wherein the contentions of the respective parties
after a full hearing could be decided on their merits. In fact, this
hearing had progressed to the point where a decision by the Commis-
sion could be made at an early date. As the District Court stated,
“The Commission has concluded its case and the court is advised that
in a matter of 6 weeks, the case will be concluded. It appears there-
fore, that if diligently prosecuted, there will be an early determination
of the merits.” TFurthermore, at the time of argument of the instant
matter in this court, the hearing before the Commission had been con-
cluded. Thus, the matter on its merits awaits a decision by the Com-
mission. The complaint in the instant matter was not filed until
almost two years after the proceeding was instituted before the Com-
mission. I have serious doubt if the statute contemplates the issuance
of an injunction under such circumstances and, in any event, the long
delay in making application for an injunction and the fact that u
decision by the Commission on the merits could shortly be expected,
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were matters which the District Court might properly and evidently
did take into consideration in the exercise of its discretion to deny the
same.

MINNEAPOLIS-HONEYWELL REGULATOR CO. v. FED-
ERAL TRADE COMMISSION *

No. 9584—F.T. C. Docketv4920

(Court of Appeals, Seventh Circuit. July 5, 1951)

. APPELLATE PROCEDURE AND PROCEEDINGS—EXAMINATION OF RECORD—EXAMINER'S
REPORT

[787F In proceeding to review an order of Federal Trade Commission, it
is duty of Court of Appeals to examine record as a whole, including report
of examiner, in order to determine whether evidence supporting commis-
sion’s order is substantial.

CEASE AND DrsistT ORDERS—NMETHODS, ACTS AND PRACTICES—DISCRIMINATING IN
PRICE—COMPETITOR COMPETITION—EXAMINER'S REPORT—IF FINDING SUPPORTED
BY RECORD

In proceeding to review a cease and desist order of Federal Trade Com-
mission, record supported trial examiner’s finding that competitor competi-
tion was not injured by petitioner’s pricing system.

PROCEEDINGS BEFORE COMMISSION—EXAMINER'S REPORT—IF FINDINGS SUPPORTED
BY PREPONDERANCE OF EVIDENCE AND REJECTED BY COMMISSION

Where it appears from record that findings of an examiner of Federal
Trade Commission are supported by a preponderance of evidence, action
of commission in rejecting them is arbitrary.

PROCEEDINGS BEFORE COMMISSION—UNFAIR COMPETITION PROCEEDING—W HETHER
INJURY TO COMPETITION ABSENT—BURDEN OF PROOF

In proceeding before Federal Trade Commission on a complaint of unfair
competition, burden of proving absence of injury to competition falls on
accused.

FPROCEEDINGS BEFORE COMMISSION-—ROBINSON-PATMAN PRICE DISCRIMINATION
ACT—VIOLATION—WHETHER MERE POSSIBILITY OF INJURY SUFFICIENT TO
SUSTAIN CHARGE OF

A mere possibility of injury is insufficient to sustain a charge of violation
of price discrimination act.

CEASE AND DESIST ORDERS—METHODS, ACTS AND PRACTICES—PRICE DISCRIMINA-
TION—CUSTOMER COMPETITION—WHETHER INJURED BY

In proceeding to review a cease and desist order of Federal Trade Com-
mission, evidence failed to support finding of commission that petitioner’s

I Reported in 191 F. (2d) 786. For case before Commission see 44 F. T. C. 351.
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practices of different price brackets for its products injured customer
competition.

(The syllabus, with substituted captions, is taken from 191 F. (2d)
786)

On petition to review order of Commission, order reversed in part.

Mr. B. L. Gilpatric, New York City, Mr. Will Freeman, Chicago,
11, Mr. Donald C. Swatland, Mr. Murmy W. M cEmrg/, New York
Clty, of counsel for petitioner.

My, William T'. Kelley, Chief Counsel, M. James W Cassedy, Mr.
John W. Carter, Jr., Associate General Counsel and assistant, Fed-
eral Trade Commjssion, all of Washington, D. C., for respondent.

Before KerNER, F1NNEGAN, and LiNpLEy, (ireuit Judges.

KEeRrNER, Circuit Judge:

This is a proceeding to review Part III of an order of the Federal
Trade Commission entered on Count III of a complaint filed by the
Commission on February 23, 1943, charging in three counts violation
by petitioner of section 5 of the Federal Trade Commission Act, sec-
tion 3 of the Clayton Act, and section 2 of the Clayton Act as amended
by the Robinson-Patman Act. We shall refer to petitioner as M-H.
Since M-H does not challenge parts I and II of the order based on the
first two counts of the complaint we shall make no further reference
to them.

Following hearings before a trial examiner extending from August
12, 1948 to February 14, 1946, that officer rendered his report recom-
mending dismissal of the charges contained in Count III on the
ground that it did not appear that M-H had violated section 2 of the
Clayton Act as amended. The Commission rendered findings of fact
and conclusions of law contrary to the report of the examiner and
based its cease and desist order thereon. One member dissented.

The alleged violations of section 2 (a) of the Clayton Act as
amended by the Robinson-Patman Act (15 U.S.C. §13(a) and (b))
relate to M-H’s practices in connection with the sale of automatic
temperature controls to oil burner manufacturers for use in oil
burners of the gun or pressure type and the rotary type, both for
domestic heating plants. With respect to this the complaint charged
price discriminations arising out of M-H’s quantity discount pricing
system, the effect of which “has been or may be substantially to lessen
competition in the line of commerce in which respondent [M-H] is
‘engaged and to injure, destroy and prevent competition between the
respondent and its compettors, and to injure, destroy and pre-
vent [788] competition between the customers of said respond-
ent * % *.37

Part IIT of the order hereunder review provides:
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“It is further ordered, That respondent * * * directly or
through any corporate or other device in the sale of automatic tem-
perature controls or other furnace controls in commerce * * *
cease and desist from discriminating, directly or indirectly, in the
price of such products of like grade and quality as among oil-burner
manufacturers purchasing said automatic temperature controls and
other furnace controls—
~“1. By selling such controls to some oil-burner manufacturers at
prices materially different from the prices charged other oil-burner
manufacturers who in fact compete in the sale and distribution of
such furnace controls, when the differences in price are not justified
by differences in the cost of manufacture, sale, or delivery resulting
from differing methods or quantities in which such products are sold
or delivered.” ‘

For a proper understanding of the case it is necessary to look to
the history of M-H as related to the industry in which it became a
dominant factor in its early days. M-H is the successor of two cor-
porations, the Minneapolis Heat Regulator Co. which began making
heat regulating devices in 1885, and the Honeywell Heating Spe-
cialties Co., established in 1906. The two were consolidated in 1927.
About 80 percent of its business is devoted to the manufacture of
automatic temperature controls. Its principal competitors during the
period here involved were the Mercoid Corp. which had made auto-
matic controls for domestic oil burners since 1922, the Penn Electric
Switch Co. which started to manufacture and sell such controls in
1932, and the Perfex Corp. which began to sell one of the controls in
1986 and a complete line in 1937.

The process of manufacturing oil burners is one of fabrication in
the sense that the manufacturer assembles and puts together the
various parts including controls, motors, pumps, fans and trans-
formers, which parts are generally purchased from different sources.
Three controls are usually used in each burner, and these three are
customarily dealt in as sets, with prices quoted for the sets rather
than the individual units.

The examiner found that M-H “has always * * * been a leader
inthe field * * * andinthe development * * * of new and
better controls, and * * * throughout the years has spent exten-
sive sums of money in engineering and development work, not only
creative engineering of new devices, but in the constant redesigning
and improving of its products, and in the lowering of costs.” It has
also advertised its products very extensively and has maintained 39
branch and district offices equipped with a complete line of its products
as well as service personnel trained by M-H to service those products.
The examiner also found that as a result of its advertising and the
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reputation of its controls for performance and efficiency in operation,
there had been developed a large customer demand for and public
acceptance of its controls which had for a number of years sold at
higher prices than controls of other makes. This public demand
enabled dealers to obtain higher prices for burners equipped with
M-H controls than with those of its competitors, and there was evi-
dence that there were some dealers who would not purchase burners
without M-H controls.

The pricing system which the Commission found was a violation of
the act was a standard quantity discount system. M-H published list
prices with discounts or net prices regularly allowed to its various
customers according to the trade channels in which they were engaged.
These were classified as oil-burner manufacturers who ordinarily use
them in the fabrication of their burners, and wholesalers or jobbers
and dealers who ordinarily handle them for repair, replacement or
auxiliary equipment. Most of its business was with manufacturers
who had to purchase at least 50 sets annually in order to qualify as
such. M-H usually made contracts with such manufacturers at the
beginning of the year, providing for quantity or bracket prices based
upon either the number of controls purchased the previous year or,
in some cases, the average for 2 years, or the estimated quantity the
manufacturer expected to use [789F during the contract year. If the
manufacturer failed to purchase sufficient sets to entitle him to the
bracket price allowed, M-H did not require additional payment.
However, if he purchased a greater number he was allowed the larger
quantity bracket price for the entire year with a credit or refund for
the difference in price already paid. The brackets varied somewhat
from year to year as to number of sets and prices. The bracket setup
for 1941 is shown in table 1.

The Commission found that this system had the capacity and tend-
ency to induce the purchase of M-H controls by various manufacturers
and tended to and did divert trade to M-H from its competitors and
had had a substantial injurious effect on competition in the sale and
distribution of controls. With respect to the effect on customer com-
petition it found that by this system M-H discriminated in price in

1.

TarLE I
Annual volume | Net price
Bracket (sets) scale

50— 349 $17.35

350— 999 16.45

1,000— 2,499 15.90

2,500— 4,999 15.35

5,000— 7,499 14. 90

7,500— 9,999 14. 25

10, 000—up 13.75
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favor of customers buying in larger quantities as against those buying
in smaller quantities; that changes in the price of controls to oil-
burner manufacturers resulted in many instances in corresponding
changes in the price of completed oil burners and necessarily affected
sales and profits; and that in some instances customers of M-H lost
business to certain of their competitors who enjoyed lower control
prices from M-H. Since it further found that the discriminatory
differentials were justified by cost differentials only as to the prices in
the first four brackets which were applicable to less than 45 percent of
its manufacturer business, leaving over 55 percent of the business in
the three lowest cost price brackets not subject to that defense, and that
M-H had not established that any customer in those three brackets had
received a lower price to meet an equally low price of a competitor, it
concluded that the discriminations constituted violations of the act.
In reaching this conclusion it stated that the examiner was in error in
his conclusion that the price discriminations given by M-H had not
tended to substantially lessen, injure, prevent, or destroy competition.

Under the rule of Universal Camera Corp. v. National Labor Rela-
tions Board, 340 U. S. 471, 496, it is the duty of this court to examine
the record as a whole, including the report of the examiner, in order
to determine whether the evidence supporting the Commission’s order
is substantial. As the Court there observed, *“* * * evidence sup-
porting a conclusion may be less substantial when an impartial, ex-
perienced examiner who has observed the witnesses and lived with
the case has drawn conclusions different from the Board’s than when
he has reached the same conclusion. The findings of the examiner
are to be considered along with the consistency and inherent probabil-
ity of testimony.” And we think the evidence supporting the con-
clusion may become even less substantial when it fails to persuade an
experienced member of the Commission who dissents from its findings
and conclusions.

With this general test of substantiality in mind we turn to a study
of the evidence as it relates to the issue whether M-H discriminations
in fact did or might tend to injure or prevent competition as between
itself and its competitiors or as between its customers. We deem this
the primary issue here involved. Unless its discriminations do or
may tend to injure competition there is no need for M-H to justify
them. From our examination of the record as a whole we are con-
vinced that the findings [7907 of the examiner were supported by very
substantial evidence, considerable of which the Commission rejected
because, it stated, it found it immaterial or uncorroborated.

Among the various undisputed facts as to the effect of M-H’s prac-
tices on competitor competition, as summarized by M-H, are

(@) that the prices charged for controls by M-H's competitors were

213840—54——110
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generally lower than those of M-H and that there is no evidence of
any undercutting of its competitors’ prices by M-H ;

() that throughout the complaint period there existed the keenest
kind of price competition among control manufacturers;

(e) that the total business of M-H’s competitors increased, and the
three new concerns which entered the industry after 1932 have enjoyed
a steady growth in sales volume;

(d) that M-H’s share of the available control business was reduced
from 73 percent in 1937-1938 to only 60 percent in 1941;

(e) that in 1941 M-H lost to its competitors 53 percent of the con-
trol business of 81 customers who previously had standardized on
M-H’s controls; and

(f) that in that same year, 126 of M-H’s other oil burner manu-
facturer-customers also purchased competitive controls.

The foregoing facts fully established the examiner’s finding that
competitor competition was not injured, a finding concurred in by the
dissenting member of the Commission, -and they outweigh the facts
relied upon by the Commission in reaching the opposite conclusion.
And while the findings of an examiner are not “as unassailable as a mas-
ter’s” (Universal Camera Corp.v. National Labor Relations Board, 340
U. S. 474, 492), where it appears from the record that they are sup-
ported by a preponderance of the evidence, the action of the Commis-
sion in rejecting them is arbitrary. Folds v. Federal Trade Commis-
sion, 187 F. (2d) 658, 661 [47 F. T. C. 1815]. M-H was entitled to
meet the competition built up in its field, and even if it did succeed in
retaining or diverting some business which might otherwise have gone
to some of its competitors, where those competitors were able to enter
its field and build thriving businesses in spite of M-H’s commanding
position and alleged wrongful practices, we think it cannot be said
that the effect of those practices was substantially to injure competi-
tion. And we construe the Act to require substantial, not trivial or
sporadic, interference with competition to establish violation of its
mandate. Even though we assume that the burden of proving ab-
sence of injury to competition falls on the accused (see Samuel H.
Moss v. Federal Trade Conunission, 148 F. (2d) 378 [40 F. T. C. 885;
4 S. & D. 824]; Federal Trade Commission v. Standard Brands, Inc.
[47 F. T. C. 1831], decided by the Second Circuit March 30, 1951,
modified June 4, 1951), we think M-H has met that burden with re-
spect to its competitor competition.

With respect to the question of customer competition a somewhat
different problem is presented. The Commission based its conclu-
'sion that M-H’s practices injured that competition cn the general
finding that because the price of the control represented the largest
single item of cost among the various parts of the finished burner,
changes in the price of controls to manufacturers resulted in corre-
sponding changes in the price of completed burners and necessarily
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affected sales and profits. It further found generally that “oil-burner
manufacturers testified that the question of price was important in
the purchase of automatic temperature controls and that they had lost
business to certain competitors, including Quiet Heet, who enjoyed
lower control prices from respondent, although the exact volume of
such lost business could not be calculated.”

The absence of causal connection between the price of controls and
the price of the finished produets trenerfllly is demonstrated by the
stipulation entered into prlor to the hearing:

“Some manufacturers paying higher prices for respondent’s auto-
matic temperature controls were able to, and often did, sell their oil
burners complete with controls at prices below those which other simi-
lar manufacturers paying lower prices for respondent’s * * * con-
trols sold their oil burners.

“Some manufacturers paying lower prices for respondent’s * * *
controls [791] were able to, and often did, sell their oil burners com-
plete with controls at prices below those which other similar manufac-
turers paying higher prices for respondent’s * * * controls sold
their oil burners.”

Even though some manufacturers did testify that “the question of
price was important * * * and that they had lost business to
certain competitors who enjoyed lower control prices * * *7 we
think it is equally significant that other manufacturers who paid the
higher prices testified that they did not lose business as a result of
paying such higher control prices, and that they considered other fac-
tors of far greater importance in determining the price of the com-
pleted burner. They referred to such matters as manufacturing
methods, overhead, distribution costs, service, advertising, as having
an important bearing on comparative prices in addition to the costs
of the component parts.

In further proof of its contention that the price of controls was not
the vital factor in arriving at burner prices and in fact had very little
relation to it, M-H submitted a table derived from the findings of a
nation-wide survey showing the range of prices charged by its cus-
tomers in each price bracket for the year 1941 From this survey, it

2:

TARLE IT
Prices’ Range of prices charged
charged wholesalers by oil burner
oil burner manufacturers for burners
manufac-
My
M-H for .
controls Low High
acket 1. $17.35 $50.00 $111.00
BTt 16.45 45.00 96.20
Bracket 3 15.90 47. 50 102. 00
Bracket 3A 15.35 52. 50 89.00
Bracket 4....._ 1+.90 61.70 100. 00
Bracket 4A.... 14.25 55. 00 101.25
Bracket 5. - ooeomecmcmccemcceamammmnmme—m—mmame e ne 13.75 +5.00 114. 50
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will be noted that the highest price charged for burners, $114.50, was
by a customer having the advantage of the lowest price bracket for
M-H controls, and that a customer in the next-to-highest price bracket
sold its burner for the lowest price, $45. Many 