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FEDERAL TRADE COMMISSION DECISIONS

FINDINGS, OPINIONS, AND ORDERS
JULY 1, 2010, TO DECEMBER 31, 2010

IN THE MATTER OF

U-HAUL INTERNATIONAL, INC.
AND

AMERCO

CONSENT ORDER, ETC., INREGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4294; File No. 081 0157
Filed July 14, 2010 — Decision, July 14, 2010

The consent order addresses allegations that U-Haul International, Inc. (“U-
Haul™) invited its competitor, Avis Budget Group, Inc. to collude on prices on
truck rentals. The consent order prohibits U-Haul and its parent company,
AMERCO, from colluding with competitors or inviting competitors to divide
markets, allocate customers, or fix prices. U-Haul is further prohibited from
communicating with competitors regarding rates, though U-Haul is permitted
to engage in communications necessary to perform legitimate market research.
During the compliance period, U-Haul is also required to submit unredacted
copies of certain internal documents to the Commission for review.

Participants
For the Commission: Dana Abrahamsen and Phil Bailey.

For the Respondents: Lawrence G. Scarborough, Bryan Cave;
and Geoffrey D. Oliver, Jones Day.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, as amended, 15 U.S.C. § 41, et seq., and by virtue of the
authority vested in it by said Act, the Federal Trade Commission
(“Commission”), having reason to believe that U-Haul
International, Inc., and AMERCO (hereinafter sometimes
collectively referred to as “Respondents” or “U-Haul”), have
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violated the provisions of Section 5 of the Federal Trade
Commission Act, 15 U.S.C. § 45, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues this Complaint stating its charges
as follows:

NATURE OF THE CASE

1. U-Haul is the largest consumer truck rental company in
the United States. On multiple occasions, U-Haul invited its
closest competitor, Avis Budget Group, Inc. (“Budget”), to join
with U-Haul in a collusive scheme to raise rates for one-way truck
rentals. U-Haul invited collusion employing both private
communications and public statements. These actions endanger
competition, and violate Section 5 of the FTC Act.

PRELIMINARY ALLEGATIONS

2. Respondent AMERCO is a corporation organized,
existing, and doing business under and by virtue of the laws of
Nevada, with its corporate headquarters located at 1325 Airmotive
Way, Ste. 100, Reno, Nevada 89502.

3. Respondent U-Haul International, Inc. is a corporation
organized, existing, and doing business under and by virtue of the
laws of Nevada, with its corporate headquarters located at 2727
North Central Avenue, Phoenix, Arizona 85004. U-Haul
International, Inc. is a direct subsidiary of AMERCO.

4. Edward J. Shoen serves as Chairman, President, and
Director of AMERCO, and as Chief Executive Officer and
Chairman of U-Haul International, Inc.

5. The primary business of U-Haul is renting trucks to
consumers for use in “do-it-yourself” moves, typically of
household goods. U-Haul has a fleet of over 100,000 trucks, and
operates a network of approximately 1,450 company-operated
moving centers and 14,000 independent U-Haul dealerships
located throughout the United States.

6. U-Haul offers customers the option of a “one-way move,”
meaning that the customer may pick up a truck at one U-Haul
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location and drop the truck off at a different U-Haul location. Any
person may visit the U-Haul web-site, input a town of origin and
town of destination, and secure a computer-generated rate quote.

7. AMERCO is a publicly traded corporation, and holds
conference calls with securities analysts on a quarterly basis. Any
person may listen to the call live over the internet, or obtain a
transcript of the call. During these “earnings conference calls,” U-
Haul executives provide information and answer questions about
recent business developments.

JURISDICTION

8. At all times relevant herein, respondents U-Haul
International, Inc. and AMERCO, have been, and are now,
corporations as “corporation” is defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44.

9. The acts and practices of Respondents, including the acts
and practices alleged herein, are in commerce or affect commerce,
as “commerce” is defined in Section 4 of the Federal Trade
Commission Act, 15 U.S.C. § 44.

LINE OF COMMERCE

10. U-Haul is the largest competitor in the one-way truck
rental business in the United States — the company with the most
trucks, the most truck rental locations, the greatest revenues, and
the highest market share. U-Haul’s closest competitor, and the
principal competitive constraint upon U-Haul’s pricing power, is
the next largest truck rental company, Budget. U-Haul and Budget
together account for 70 percent of one-way truck rental
transactions in the United States. Acting together, U-Haul and
Budget could profitably impose higher prices upon consumers.

PRIVATELY COMMUNICATED ATTEMPTS TO COLLUDE

11. Edward J. Shoen is the Chairman of both AMERCO and
U-Haul International, Inc. Over several years up to and including
2006, Shoen was aware that price competition from Budget was
forcing U-Haul to lower its rates for one-way truck rentals.
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12. In 2006, Shoen developed two complementary strategies
to eliminate this competition and thereby to secure higher rates.
U-Haul regional managers and dealers were instructed by Shoen
to implement these strategies.

a. The U-Haul regional manager should raise one-way
rates. Then, the regional manager should contact
Budget, inform Budget of U-Haul’s conditional rate
increase, and encourage Budget to follow - lest U-
Haul’s rates be reduced to the original level.

b. An alternative, pre-collusion strategy was available if
the U-Haul regional manager judged that Budget
would not presently follow a U-Haul rate increase. In
this circumstance, the U-Haul regional manager should
lower his one-way rates — below those of Budget.
Then, the regional manager should contact Budget and
inform Budget of this rate reduction. In this way, U-
Haul would teach Budget that its low-price policy was
fated to be ineffective. This would prepare the ground
for the future implementation by U-Haul of the basic,
collusive strategy.

13. In October 2006 and November 2006, U-Haul instructed
its regional managers to implement one or the other of the above-
described strategies. This plan was described in memoranda
authored by Shoen and distributed to the regional managers:

Budget continues in some markets to undercut us on One-
Way rates. Either get below them or go up to a fair rate.
Whatever you do, LET BUDGET KNOW. Contact a large
Budget Dealer and tell them. Contact their company store
and let the manager know. Rates of 20¢ a mile One-Way,
do not even cover the cost of the truck, let alone, repair,
maintenance, license, insurance and Dealer commissions.
Either get under their BS rate or get up in a cents per mile
range where you might make a profit. . . .

We have been up on transactions and down on gross two
months in a row. We are either matching stupid rates or
we are above them, but not enough to make a profit.
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My direction is either get up to a fair rate or get down
below the competitor. EITHER WAY, LET THEM
KNOW.

(Emphasis in original).

14.In addition, in October 2006, November 2006, and
December 2006, Shoen instructed local U-Haul dealers to
communicate with their counterparts at Budget and Penske, re-
enforcing the message that: (i) U-Haul has raised its rates, and (ii)
competitors’ rates should now be raised to match the U-Haul
rates. Shoen’s memoranda offer U-Haul dealers a script for these
inter-firm conversations:

We are successfully meeting or beating our Budget and
Penske competitors. However, their rates are WAY TOO
LOW. When you and your MCP [regional manager]
decide it is time to bring some One-Way rates back up
above a money loosing [sic] 35¢ mile, have your Dealers
let the Budget and Penske Dealers know. Try “Are you
tired of renting 500 miles for $149 and a $28 commission?
Then, tell your Budget/Penske rep that U-Haul is up and
they should be too.” Dealers know how to have this
conversation and who to call to have it . . . [W]e should be
able to exercise some price leadership and get a rate that
better reflects our costs.

(Emphasis in original).

15.In late 2006 and thereafter, U-Haul representatives
contacted Budget and invited price collusion as instructed by
Shoen.

16. Robert Magyar is U-Haul’s regional manager for the
Tampa, Florida area. In October 2006, Magyar received from
Shoen, his boss, the instructions described in Paragraphs 13 and
14, above.

17. In response to Shoen’s directive, in October 2006, Magyar
increased U-Haul’s rates for one-way truck rentals commencing
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in the Tampa area. Next, Magyar telephoned Budget and
communicated to Budget representatives that U-Haul had raised
its rates in Tampa and that the new rates could be viewed on the
U-Haul web-site. Implicit in the conversation, and intended by
Shoen and Magyar, was the message that if Budget did not raise
its rates, then U-Haul would lower its rates to their original level.

18. Later that month, Magyar sent an email to Shoen
describing his communication with Budget representatives. Shoen
responded by instructing Magyar to contact Budget again before
lowering rates.

19. One vyear later, in October 2007, Magyar again contacted
local Budget locations. Magyar communicated to Budget that U-
Haul had increased its one-way truck rental rates, and that Budget
should increase its rates as well. In an e-mail message addressed
to U-Haul’s most senior executives, Magyar related the
conversations:

I have also called 3 major Budget locations in Tampa and
told them who | am, | spoke about the .40 per mile rates to
SE Florida and told them I was killing them on rentals to
that area and | am setting new rates to the area to increase
revenue per rental. | encouraged them to monitor my rates
and to move their rates up. And they did.

PUBLICLY COMMUNICATED ATTEMPT TO COLLUDE

20.In late 2007, Shoen determined that U-Haul should
attempt to lead an increase in rates for one-way truck rentals
across the United States. Shoen understood that this rate increase
could be sustained only if Budget followed.

21. On November 19, 2007, Shoen instructed U-Haul regional
managers to raise prices:

Stop setting MCO [regional] rates based on Budget’s rate.
Set the correct rate . . . . Budget will come up. Let them.

(Emphasis in original).
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22. Budget did not immediately match U-Haul’s higher rates.
U-Haul instructed its regional managers to maintain the new,
higher rates for a while longer — in case Budget should take note
and decide to follow.

23. U-Haul held its third quarter fiscal year 2008 earnings
conference call on February 7, 2008. Shoen was aware that
Budget representatives would monitor the call. (A complete
transcript of the earnings conference call is annexed hereto as
Exhibit A.)

24. Shoen opened the earnings conference call with a short
statement noting, inter alia, U-Haul’s efforts “to show price
leadership.” When asked for additional information on industry
pricing, Shoen made the following points:

a. U-Haul is acting as the industry price leader. The
company has recently raised its rates, and competitors
should do the same.

[W]e’re very, very much trying to function a price
leader and not give away share . . . . And even in
several corridor markets that are highly competitive,
I’m trying to exhibit some price leadership because, as
I think you have found on your own, there are markets
that are being priced well below the cost of providing
the service. And | don’t really believe the customer
wants us to do that on any consistent basis . . . . So
we’ve been trying to force prices. . ..

So we’re pushing for it we’re going to continue to
push for it. | believe the customer wants us to push for
it.

And so by, as | talked about earlier, me trying to get us
to exercise price leadership every time we get what we
consider to be an opportunity, it’s another indicator to
them [Budget] as to, hey, don’t throw the money away.
Price at cost at least.
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b. To date, Budget has not taken notice of, and has not
matched, U-Haul’s higher rates. This is unfortunate for
the entire industry.

I think our competitors have a hard time seeing what
we do just because the pricing matrix is so vast and
any one decision-maker who does some pricing
analysis has a hard time really saying in a way that
they could fairly represent to their company the trend
is up or the trend is down or more likely U-Haul is
holding the line, we don’t need to just cut, cut, cut. As
a strategy | believe the Budget Truck Rental Company
IS trying to take U-Haul’s price in every single corridor
and drop it 1 or 2 or 3 or 4, whatever number they can,
percent so that they can just price off of us but down.

Budget appears to be continuing as undercut as
their sole pricing strategy . . . .

And of course classically this is an industry
with three major competitors, the one-way truck
businesses, Budget, Penske and U-Haul. Classically
you get some price leadership and it manages itself
okay. It’s when somebody decides they have to gain
share from somebody that you get this kind of
turbulence that results in no economic gain for the
group, in fact probably economic loss. So | remain
encouraged and the official position of Budget is that
they’re not doing this. I didn’t listen in on their most
recent conference calls, but over the last year I’m sure
| listened to two or three of them and their official
position is they’re not doing this. But many a slip
between the cup and the lip . . . . If they cave on prices
the net effect is we got less money.

c. U-Haul will wait a while longer for Budget to respond
appropriately.

[F]or the last 90 days, I’ve encouraged everybody who
has rate setting authority in the Company to give in
more time and see if you can’t get it to stabilize. In
other words, hold the line at a little higher.
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And if they [Budget] perceive that we’ll let them come
up a little bit, I remain optimistic they’ll come up, and
it has a profound effect on us.

d. In order to keep U-Haul from dropping its rates,
Budget does not have to match U-Haul’s rates
precisely. U-Haul will tolerate a small price
differential, but only a small price differential.
Specifically, a 3 to 5 percent price difference is
acceptable.

I’'m focusing my people on the overall customer
service issues. Okay, what can we do to justify a price
difference given that in many cases we’re going to be
above them? But it’s not that hard in the economy to
justify 3 or 5% with service in my belief. Now you
have to really do it, but | believe we have it and |
believe we can really do it. And so that’s where I’'m
driving my people who are delivering the product. I’'m
not driving them hard on match, match, match.

e. For U-Haul, market share is more important than price.
U-Haul will not permit Budget to gain market share at
U-Haul’s expense.

[I]f it starts to affect share I’m going to respond, that’s
all. If the customer doesn’t care -- if it’s $10 and the
customer doesn’t care. But on the other hand, the only
reason they do it is if they thought it affected share. So
in away I’'m kind of forced to respond. . ..

So if we stand still on that they will make share,
Budget is a legitimate company. They own lots of
facilities and have lots of employees and I’'m sure
they’re fine people if you knew them. But we’re not
going to just stand still and let that go through.

25. U-Haul acted with the specific intent to facilitate collusion
and to achieve market power.
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26. Each and all of U-Haul’s invitations to collude, if accepted
by Budget, would likely result in higher one-way truck rental rates
and reduced output.

VIOLATION CHARGED

27. As set forth in Paragraphs 11 through 26 above, U-Haul
invited its competitor to collude with U-Haul in violation of
Section 5 of the Federal Trade Commission Act, as amended.

28. The acts, policies and practices of Respondents, as alleged
herein, constitute unfair methods of competition in or affecting
commerce in violation of Section 5 of the Federal Trade
Commission Act, as amended. Such acts, policies and practices of
Respondents will continue or recur in the absence of appropriate
relief.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this fourteenth day of July, 2010,
issues its complaint against respondents.

By the Commission.
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Presentation

OPERATOR: Good morning, my name is Andrea and | will be
your conference operator today. At this time | would like to
welcome everyone to the AMERCO third-quarter fiscal 2008
investor conference call. All lines have been placed on mute to
prevent any background noise. After the speakers' remarks there
will be a question-and-answer session. (OPERATOR
INSTRUCTIONS). Ms. Flachman, you may begin your
conference.

JENNIFER FLACHMAN, DIR. OF IR, AMERCO: Thank you
for joining us today and welcome to the AMERCO third-quarter
fiscal 2008 investor call. Before we begin | would like to remind
everyone that certain of the statements during this call regarding
general revenues, income and general growth of our business
constitute forward-looking statements contemplated under the
Private Securities Litigation Reform Act of 1995.

Certain factors could cause actual results to differ materially from
those projected. For a brief discussion of the risks and
uncertainties that may affect AMERCO's business and future
operating results, please refer to Form 10-Q for the quarter ended
December 31, 2007 which is on file with the Securities and
Exchange Commission. Participating in the call today will be Joe
Shoen, AMERCO's chairman. | will now turn the call over to Mr.
Shoen.

JOE SHOEN, CHAIRMAN, PRESIDENT, AMERCO: Good
morning, this is Joe Shoen; I'm speaking to you from Phoenix,
Arizona. Rocky Wardrip, our Assistant Treasurer, and Jason Berg,
our Chief Accounting Officer, are on the call with me today and
they will both be available for questions.

U-Haul continued to experience a tough revenue and transaction
environment in the just finished third quarter. At the same time
we continue to reap the expense line benefits of the heavy
investments we have made in truck replacements over the past 30
months. The primary cost reduction was in repair and
maintenance expense on trucks that are no longer in our rental
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fleet, in other words retired vehicles. We will continue to
aggressively bring in new truck replacements through at least the
next two quarters.

Our new rental truck ratemaking system we introduced late last
spring is starting to show some results. It allows us to manage
with more precision in many small markets we serve and U-Haul's
distinguished from its competitors in that we are in many small
markets. We continue to show rate leadership where we can do so
without adversely affecting market share. | intend for us to
continue to do this, however overall rates remain depressed. As |
mentioned, repair and maintenance was a bright spot in the
quarter and it was largely a result of decisions made a year or
more ago.

At the point of sale my current efforts are focused on improving
the rental experience of our existing customer base. Working on
the fundamentals of blocking and tackling in our business will
clearly deliver improved results over the long term. I'm watching
the macroenvironment in terms of fuel issues and sustainability
issues. | don't believe they are presently impacting on results, but
I think they are capable of doing so. My intent is to have U-Haul
positioned a little bit ahead of problems should they arise.

Overall U-Haul equipment rentals will likely be very tight in the
fourth quarter. As I have indicated before, U-Haul is vulnerable to
bad winter weather as this late in the year a loss of gross revenue
flows disproportionately to the bottom line. On the other hand,
our U-Haul self-storage product does not have this same issue and
is more predictable.

On the insurance company front, both insurance companies
continue to deliver results at planned levels. You should expect
them to continue to do so over the near-term. We'll now go to the
questions and answers.
Questions and Answers

OPERATOR: (OPERATOR INSTRUCTIONS). lan Gilson.
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IAN GILSON, ANALYST, GRANITE FINANCIAL GROUP:
Good morning, good results, very good results. | do have a
question regarding the operating segment results, and | noticed
that SAC Holding revenue dropped from $10.8 million to $3.55
million and the earnings from operations dropped from 3.01 to
$0.85 million. Did they sell properties

or what happened here?

JASON BERG, PRINCIPAL ACCOUNTING OFFICER,
AMERCO: lan, this is Jason. During the quarter SAC Holding 1l
was deconsolidated from our financial statements. SAC Holding
II's parent company, Blackwater, made a contribution to SAC
Holding Il that triggered a reevaluation of its consolidated status
with us. We made that evaluation and, based upon our accounting
analysis of the facts and circumstances, they were deconsolidated
effective October 31st. So the results shown in the financial
statements you're looking at for fiscal 2008, the third quarter
includes only one month of activity for SAC Holding IlI. In future
periods we will not be consolidating any new activity from SAC
Holding II.

JOE SHOEN: | would add to that that | consider this a blessing.
The last four years we've been stuck in an accounting convention
that caused us to consolidate certain of the income and expenses
of that company, although that didn't reflect any of the actual
economic benefit either way. Going ahead you'll see the SAC
relationship in management fee income and interest income and
that will be more predictable and it also indicates true economic
affect.

IAN GILSON: Okay. So there is an impact on the overall income
statement, but it's like a minority ownership?

JASON BERG: No, not exactly. We won't be showing any of
their future income. Now we still have to consolidate their activity
through October 31st, so you're going to see those numbers
remain in the financial statements as long as those historical
periods are shown. But going forward any new activity will not be
consolidated.
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IAN GILSON: You have no financial interest in SAC 11?7

JASON BERG: No, we no longer consolidate SAC Il. We still
have junior notes with them, interest income and we also manage
their storage properties for them. We will receive management
fees from them which will show up in the U-Haul financial
statements as management fee income.

JOE SHOEN: Which is precisely what the economic relationship
has been, but the accounting presentation has been subject to
certain accounting conventions that aren't always dead on what
the economic relation should be. And now these two are going to
mirror each other more closely and so the -- including them in our
gross revenue is confusing, but including them in our interest
income which we do get actual interest income, management fee
income. And of course to the extent they're U-Haul dealers or they
do U-Haul revenue of course we see all that revenue. So there's
still a lot of flows, but the flows are presented on an income
statement basis which is really where the economic interest is.

IAN GILSON: Okay. Since you do get the benefit of the U-Haul
dealer on the storage side, is SAC Il growing, stable, declining?
Can you give us an idea of what that U-Haul revenue stream
might look like?

JASON BERG: The U-Haul revenue stream that we receive from
them as management fees --.

JOE SHOEN: No, he means the truck --.

IAN GILSON: The truck rental from the sites they're in, the SAC
I1 and other SAC profiters.

JOE SHOEN: They very much mirror the entire company. So |
can't give you -- | don't have it in my command, their actual
quarter results. They're going to be very much -- mirror the whole
company, so in other words they were flat for the quarter or
maybe up a tiny percent or something. There's no prospect of



16 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 150

Complaint
EXHIBIT A

them diminishing, lan. But | would expect them to grow at or
below the company’s overall because SAC is not adding locations
in the -- going ahead as we add a location, the intent is to add it at
the U-Haul level and not at the SAC level. So you would see
hopefully more growth at the U-Haul level.

IAN GILSON: Okay, great. Thanks very much.
OPERATOR: Jim Barrett.

JIM BARRETT, ANALYST, C.L. KING & ASSOC.: Good
morning, everyone. Joe, you talked about that in a couple of
quarters you see the above average investment in trucks coming
down. Can you give us any sense as to what the -- first of all, what
the order of magnitude, what that might represent?

JOE SHOEN: If I said that I misspoke a little bit. For the next two
quarters | expect it to continue to be aggressive, which is about
what you've seen going on. | think -- Jason, you might correct me.
We have something like 7,000 to 10,000 trucks we're committed
to right now. And that's a strong replacement.

I'm hedging my bets as to what I'll do midsummer, in other words
going into the second quarter of the new year which will be more
than 180 days from now. Because we're kind of getting
somewheres near the tipping point where we've done enough
replacement and if we're not going to see increased revenue,
which we haven't seen as you know, Jim, over the last 16 months
-- if we're not going to see increased revenue then we shouldn't
increase the truck fleet.

I wish I could -- it may sound very crude to you that this could be
a 5,000 or 7,000 truck window, but that's really about as precise
as it can be. Somewheres in there, so | think we've replaced trucks
that we needed to do aggressively and we would go into a more
normal cycle which very likely would be this August or
September. And that would be a reduction, a guess at that, Jim,
would be to take and put it at 10,000 trucks annually.
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JIM BARRETT: On a going forward basis that's sort of -- beyond
this summer that would be sort of a broad run rate?

JOE SHOEN: I think that would be. With the exception if we saw
some big market opportunity. But there has been no big market
opportunity we've identified over the last 16 months. So I'm the
eternal optimist, I'm always looking for it, but we're not going to
spend money based on optimism. We're going to have a definite
plan and see something that we can pro forma out over a period of
years or we won't --

JIM BARRETT: If it comes to that, Joe, doesn't that mean your
capital expenditures do come down markedly?

JOE SHOEN: They come down. | would defer to Rocky as to
exactly how that trickles through the whole financial statement
because it's never as direct. But ordinarily my experience is when
those come down you pick up a little bit of an income. Rocky, you
might comment on that.

ROCKY WARDRIP, ASSISTANT TREASURER, AMERCO:
My guess, Jim, and depending on the mix of what we were
putting in, is that would probably bring annual truck expenditures
down on a net basis to somewhere between $200 million and $225
million.

JIM BARRETT: And then | would add to that whatever
investments you're making in sell storage to get an idea what your
gross CapEXx is?

JOE SHOEN: That's correct.

IAN GILSON: Okay.

JIM BARRETT: Okay. Joe, if the firm does (technical difficulty)

OPERATOR: (OPERATOR INSTRUCTIONS). Ross Haberman.
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ROSS HABERMAN, ANALYST, HABERMAN VALUE
FUND: | think you might have cut Barrett off, but I'm sure he'll
come back on. Joe, a follow-up to his question -- what is the
capital -- have you said what the capital expenditures are going to
be for calendar '08 in total?

JOE SHOEN: No, we haven't. We actually do that calculation
based on the fiscal year which is a, as you know, March 31st
anniversary. So no, we haven't. Rocky may have -- and of course
he's constantly projecting it on a rolling basis. But | don't know,
Rocky, what we --?

ROSS HABERMAN: What have you spend to date, Rocky, if I
may ask?

ROCKY WARDRIP: Beg your pardon?

ROSS HABERMAN: What we have we spent for the nine months
for CapEx?

ROCKY WARDRIP: Jason, do you have that number handy? I
don't have it at my fingertips.

JASON BERG: Including everything for the nine months it was
$440 million of which truck purchases are the largest portion of
that. That also includes all other CapEx too which would include
storage.

JOE SHOEN: Does that have -- is that a net or is that a gross
number?

JASON BERG: That's a gross number.
ROCKY WARDRIP: Because this gets very confusing.

ROSS HABERMAN: The net would be less the trucks you've
sold?
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JASON BERG: Our sales of property, plant and equipment during
the period were $134 million.

ROSS HABERMAN: So roughly about $300 million net is what
you're saying?

ROCKY WARDRIP: Maybe $310 million and so far for next
fiscal year | believe we have orders in on approximately about
$157 million of equipment plus -- that would be on van trucks,
plus roughly replacement of cargo vans and pickups that would
maybe equate to somewhere around $105 million on a gross basis.

ROSS HABERMAN: So that would be you're saying about 260
gross?

ROCKY WARDRIP: Yes, that's a gross basis. Keep in mind we'll
be selling 9,000 pickups and cargo vans which will probably bring
proceeds somewhere close to roughly about $10 million less than
we are investing in the next year.

ROSS HABERMAN: So you think you're going to get back as
much as 250, is that correct?

ROCKY WARDRIP: No, no. I'm saying on the cargoes and vans
which are roughly about -- say roughly $100 million, that we'll
probably have sales proceeds of somewhere north of $90 million.

ROSS HABERMAN: | got you. Okay, all right. Just two other
questions, if I may. Going back to the deconsolidation of SAC,
you showed 850,000 and | guess of income for the quarter there.
You said that number was a three-month or a two-month number?
And is that number a combination of the interest as well as the
management fee?

JASON BERG: That is a one-month number and that is SAC
Holding II's income statement; that isn't our interest in SAC
Holding 11, that's their whole financial statement.
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ROSS HABERMAN: That's their whole financial statement. So
you're saying you have earned a piece of that, is that what you're
saying? Both interest and management fee for the quarter?

ROCKY WARDRIP: I think I'll start from the beginning on this.
What we consolidate into our financial statements is the SAC
Holding Il entire financial statement -- so it's their entire income
statement and balance sheet which would include all of their
revenues and all of their expenses. Some portion of their expenses
is revenue on U-Haul's books because they pay us for
management fees and they also pay us interest expense. So in the
consolidated financial statements you'll see some elimination
columns that seek to eliminate those items.

As of October 31st their entire income statement and balance
sheet will be removed going forward. What will remain is that we
will continue to record management fees and interest income from
them that will show up on the U-Haul income statement.

ROSS HABERMAN: Do you have an estimate of what those
numbers are on a monthly or quarterly basis?

ROCKY WARDRIP: What I can tell you is -- | don't have that at
my fingertips how much we get from them in fees. But what I can
say is the net income after tax from SAC Holding Il that combines
up to AMERCO has been on the order of $300,000 to $500,000 a
year. So it's a very inconsequential number in the past.

JOE SHOEN: We may be getting two different questions here.
This is Joe again. There's an accounting convention called FIN 46
that we had been required to follow through October, and it
required us to consolidate something that, in my opinion and I'm
not a CPA, we had no economic interest in. At the same time we
have always been booking into both the interest line and in a line
of management fee which I'm not sure if that's consolidated with
general storage -- it's called out, it's a separate item called
management fees. That's money we've -- real money we've been
getting from SAC and we will continue to get it and it would be
our intent that it would continue to grow modestly.
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ROSS HABERMAN: That's the $300,000 to $500,000?

JOE SHOEN: No, no. The $300,000 to $500,000 was the -- I'll
call it phantom income at the risk of being chastised by the
accountants. But it was their income that accounting conventions
required us to books. Okay? And even in some past years it was a
loss and we still had to book it. This new set of facts on SAC that
allows us to not show that should simply clarify our books and
remove an item from going ahead. But nobody including myself
can very easily predict.

And instead we'll see management fee income which we get,
depending on the properties, we get a sliding scale that kind of
roughly averages 6% but it could be I think 4 to 10% depending
on the contracts. Jason, 4 to 8, or do you know? 4 to 10%. But
since it's based on their gross revenues that's a little bit
predictable. And that shows up as management fee. At the same
time we have various loans to various SAC entities lumped
together for this discussion purpose and those all have a current
interest pay. So that comes through on the interest line for us --
income. Then of course should they reduce principal then it would
come through obviously on the balance sheet.

So going ahead you're going to see the two line items,
management fees and interest income, and they're going to largely
define our relationship with the SAC entity. Now additionally
those locations, | believe in 100% of the cases, also function as U-
Haul dealers, they rent U-Haul trucks and trailers and a substantial
amount of them. So that income will, as | said when | talked with
lan, that will continue to behave very much like our total gross
income, although probably lagging a little bit behind over a five-
year basis because it's unlikely that SAC will increase its total
number of outlets over that time and it's likely U-Haul will.

ROSS HABERMAN: Those two numbers, the fee income as well
as the interest income for the nine months, do you have that,
Jason, what that cash number to you was?
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JASON BERG: I'll give you the last quarter (multiple speakers)
September which was the full three months that we had. That
number was $750,000 of management fees and $1.7 million of
interest income.

ROSS HABERMAN: Those were quarterly cash numbers to you
for the three months?

JASON BERG: Correct, and those numbers remained fairly
steady throughout the year. They're in (multiple speakers)

ROSS HABERMAN: Just one final question. | saw you didn't buy
any shares back, | was wondering why. And | guess a question |
had brought up for Jason in the past -- would it pay for you at
some point to include the preferred shares as part of your buyback
plan?

JASON BERG: The common stock -- our window is opening up
here a couple days after the call. On the preferred stock we've
received that question and I believe that that is going to be an item
that's going to be presented to the AMERCO Board for
discussion. It's a good point and as far as trading that it deserves a
discussion at the Board level.

JOE SHOEN: this is Joe speaking. I'm phenomenally risk averse
and we had a terrible experience about four years ago and we're
now maintaining cash and availability if you looked at this
company over a 20- or 30-year timeline that's unprecedented for
us, but we had a real bad experience. And we're going into and in
fact may well be a pretty hard economy right now. While we
remain -- we still have reasonable access to credit both for
purchase and lease of trucks. We're a fly in that whole stew.

So if that market deteriorates for everybody it's likely going to
deteriorate for us. It's not deteriorated, I'm not implying that it's
likely to deteriorate, but we're keeping our powder dry or at least
that's been my recommendation. This is a bit of a Board level
decision, the preferred, but it's been our overall plan to keep a lot
of dry powder just because | think we're risk averse and it's really
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hard to evaluate are you too risk averse or is it prudent. Right now
I kind of feel it's prudent although it's costing us money because
you can obviously take on average cost of debt or incremental
cost of debt and put it up against the preferred and it's having a
negative income statement effect every quarter.

ROSS HABERMAN: | greatly appreciate your conservatism. |
guess I'm just asking if you do decide to buy back whatever you
do, at some point does the preferred become a better, more
compelling buy than the common and that's what I'm trying to get
a feel for?

JOE SHOEN: I think that's a real issue and we don't have a --
right now the buyback is only on the common, but I think you're
addressing a real issue and it has its proponent by the Company,
but we don't have -- there's nothing | have to announce or | don't
want to imply an announcement is coming tomorrow or
something. But you're hitting the nail on the head.

ROSS HABERMAN: Okay, guys. Thanks a lot. The best of luck.
OPERATOR: Jim Barrett.

JIM BARRETT: Joe, can you give us an update on the pricing in
the industry? Any changes there, any color you can add on that?

JOE SHOEN: Jim, us we are very, very much trying to function
as a price leader and not give away share and those are kind of
contradictory strategies. So what that means is in a market where |
don't see competition, and that's a lot of sorting, but a market
where | don't see a lot of competition I'm trying to exhibit some
price leadership. And even in several corridor markets that are
highly competitive I'm trying to exhibit some price leadership
because, as | think you have found on your own, there are markets
that are being priced well below the cost of providing the service.
And | don't really believe the customer wants us to do that on any
consistent basis. And as a shareholder and an employee here

I don't want us to do it on any consistent basis.
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So we've been trying to force prices and we did a good enough
job of it in the last quarter that it didn't hurt us, although we didn't
get up. | think from a macro view we had increased transactions
and revenue up a percent or something, but our increased
transactions were significantly above our revenue increase which
not exactly, but very loosely indicates at least it's a tough market.
Inside of that, as you know, Jim, there are a lot of model mix
issues, size of trucks, length of rental issues. But | remain very
hopeful.

I think our competitors have a hard time seeing what we do just
because the pricing matrix is so vast and any one decision-maker
who does some pricing analysis has a hard time really saying in a
way that they could fairly represent to their company the trend is
up or the trend is down or more likely U-Haul is holding the line,
we don't need to just cut, cut, cut. As a strategy | believe the
Budget Truck Rental Company is trying to take U-Haul's price in
every single corridor and drop it 1 or 2 or 3 or 4, whatever number
they can, percent so that they can just price off of us but down.
Does that make sense?

JIM BARRETT: Yes.

JOE SHOEN: And that's very -- if it starts to affect share I'm
going to respond, that's all. If the customer doesn't care -- if it's
$10 and the customer doesn't care. But on the other hand, the only
reason they do it is if they thought it affected share. So in a way
I'm kind of forced to respond, although for the last 90 days I've
encouraged everybody who has rate setting authority in the
Company to give in more time and see if you can't get it to
stabilize. In other words, hold the line at a little higher.

You touched on that in the update | saw that came across my desk
recently from you that showed us at a higher tier. We're not that
much higher in every price, let me assure you, or we would see
share go away. But on the other hand, the relationship which is
Budget appears to be continuing to undercut as their sole pricing
strategy, but I think that's still out there.



U-HAUL INTERNATIONAL, INC. 25

Complaint
EXHIBIT A

So we have to go and every market where they're really not
competing with us or every size of truck where they're really not
competing we need to try to get a fair price and which | think we
did an okay job of that in the third quarter and so we got a little
teeny bit of revenue, but overall pricing is probably still down
year-to-year all in, but | couldn't tell you it's 3% or 7%. We are
sensitive to 1%, as you know. So if | got a 1% price increase it
would be let's rent a ballroom and have a party at this end. It
would be a big deal.

So we're pushing for it we're going to continue to push for it. |
believe the customer wants us to push for it. In the near-term
however my focus is on we're going to be competitive on price.
We'll match at the counter in all cases. So if you come to the
counter and you say | just quoted Budget and he was whatever --
ex dollars less, my guy at the counter has full authority to say
we're in and get the rental but we're not publishing at that rate. |
think that's a reasonable thing.

And then I'm focusing my people on the overall customer service
issues. Okay, what can we do to justify a price difference given
that in many cases we're going to be above them? But it's not that
hard in the economy to justify 3 or 5% with service in my believe.
Now you have to really do it, but | believe we have it and |
believe we can really do it. And so that's where I'm driving my
people who are delivering the product.

I'm not driving them hard on match, match, match. Okay? They
have the power to do it and they're doing it based on their
discretion. If they think that they're going to lose the rental at the
counter I'm fairly confident they're going to match a rate if they
think the rate is at all real. And sometimes that will be below our
cost of providing the service and that's just how the cookie is
going to crumble.

But I think we -- I'm sure that we have room to do a better job
with our customer in the overall customer service experience. |
believe if we tomorrow could patch that we'd see overall increase.
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And of course | see very detailed data -- every day | see locations
that are up solidly in both transactions and revenue and these are
just simply people who are managing better, Jim.

So that becomes my challenge is to get the whole group to
manage better. Because we're competing for the customer’s dollar
in the economy and you know as much about that as anybody --
the customer has choices, but still people still put a premium on
service. And if they come away -- it's small things; did you help
carry the boxes to the car for the customer? Well, that's a pain but
over time that means something to people.

We're doing a lot on the sustainability front trying to help the
customer with fuel economy given that you can only do a -- it's a
finite amount of help you can give them, but we're trying to help
them on fuel economy. We're working with them on things like
our cardboard -- | believe that the customer responds to that and is
willing to overlook $15 or $20 on the price in many instances if
they just see that the whole thing is just -- they're winning in so
many other ways that they don't have to just beat us to death on
price.

But when the price is $200 different or $300 different, well that's
a tougher deal for my guy or gal at the counter to say our products
are all biodegradable; therefore, you should pay $200 more. |
don't think that goes down so easy. So that is causing issues inside
of length of rental and size of truck issues. And it makes their
strategy more viable on a $1300 rental than it is on a $150 rental.

JIM BARRETT: How would you characterize Penske's behavior
in all of this?

JOE SHOEN: Penske's behavior is that they are doing Penske's
game, which is typically what they have always done. And they
have always priced off a different rationale than we have; closer
to a yield management or a -- I'd say closer to a yield management
type thing. So their price could vary 100% in a two-week period.



U-HAUL INTERNATIONAL, INC. 27

Complaint
EXHIBIT A

We have for more than 20 years stayed off of those kind of
swings, believing that in the long run they alienate the customer.
However, Penske has picked share up off of budget more than
likely with that strategy. Now we have picked share up off of
budget with our strategy. Penske is a little different, and they
often will do a rate -- and | can't quote you a rate that is current
out of Florida -- but they often done a rate which is $175 out of
Northern Florida to any location in Long Island.

A fair cost of that rental, your real cost is $400 or $500 at least. So
they are doing that -- they are losing $300 every time they rent a
truck, and we ordinarily will not follow that rate. But Penske does
that, and they are very much -- | think have the belief that if they
can move the truck immediately, and of course, | don't see their
books, so | don't see what really happens; but if they can move the
truck immediately, they will rent it for $300 less than their true
cost, believing they are going to pick it up on the return.

Our experience is on the return, we never get the full $300 back,
and it is not a zero sum game, it is a declining sum game. And we
as a general rule do not do those wide fluctuations in pricing.

JIM BARRETT: Actually, to touch upon what you just said,
considering that Florida, Southern Cal, Arizona and Nevada are
ground zero for what is happening, at least in new housing, are
you seeing any change in rental behavior in those markets?

JOE SHOEN: Well, California has been a lot of spikes and
valleys for us. The North and the South are totally different
characteristics, and | don't think the housing market explains that,
Jim. But they have been very volatile markets for us, and | don't
think we have got any kind of balance.

Arizona, | would say, is going ahead very much like it has in the
past. It is just hard to get an increase. Florida, we are down in
revenue in Florida, and | have some information that indicates to
me our competitors may be down on revenue in Florida. And |
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don't have a good explanation for it. So, unfortunately, 1 come
back with I don't have a clear macro to communicate to you that is
consistent between those three markets.

I think you picked three that are fairly representative, that if there
was a common driving force you would expect to see it between
those three markets. Always it is confused by the quality of our
individual management, obscured. I don't know what the right
word is; maybe confused isn't the right word. But always, of
course, if we are managing to a higher level, we do better in any
given market.

Like any company, a given zone manager does a better or worse
job. But overall in California we shouldn't be doing that much
difference a management job than we're doing overall in Florida.
They're big enough markets that a lot of that should normalize
out. | can't see the housing market has a direct impact on it,
although we continue to probe to try to do the analysis to see if we
can pull it out and find a good indicator.

And overall would I wish housing was booming? Oh, God, | wish
housing was booming. I do for sure. | guarantee you we're losing
something over it, but I can't correlate it to is that a 1% or a 3% or
something like that? | just can't -- | can't pull that out of the
numbers.

JIM BARRETT: Okay. And then last, you've broken in detail
about truck maintenance spending before and I know it's a bit of a
step function, but what's your broad outlook on that number going
forward over the next couple years?

JOE SHOEN: Well, we're getting a decline this year. Rocky or
Jason, jump in if you disagree. We'll hopefully have a decline the
following year, but it's going to kind of level out because now we
have some trucks that two years ago were brand new and now
they're 30 months old and so now they're starting interim
maintenance cycles. So this think will kind of level out here at a
point. There's a little bit of lag in what we call the betterments
account where some certain large repairs are capitalized and then
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they're redepreciated over a period of months. There's a little lag
there, but we're starting -- that account is starting to normalize
out.

So I'm looking for continued declines, but I think the decline that
we're seeing out of the fleet decisions are going to level off and
further declines are going to have to be through some sort of
improved management, whether it's -- improved management.
And we have stuff cooking on that, but trying to get a 5% change
on improved management in that is a very tall order. So | would
expect them to probably next year level out compared to this year.

JIM BARRETT: Thank you very much. That helps.

OPERATOR: (OPERATOR INSTRUCTIONS). Simon Willis,
NCB Stockbrokers.

SIMON WILLIS, ANALYST, NCB STOCKBROKERS: Before
you mentioned that the U-Haul environment is currently tough
and you also said though that transactions year-over-year are up
about 1%. Just in general, when you think about a tough
environment, what type of range would you put on for
transactions in terms of growth

year-over-year?

JOE SHOEN: I'd say somewheres plus or minus 1.5%. Right now
I think we're running a little bit on the plus side. There are a lot of
components inside that number and | seldom see it in the
aggregate, but that's kind of where you're stuck with having to
deal with it. So plus or minus 1.5%.

Then the question is immediately what impact does that have on
revenue? If pricing was stable you'd see 1.5% at least change
there, but pricing has not been as stable. Now I'm continuing to
work that and we've invested a lot of energy and time and
expensed all that energy and time by the way. but that could reap
a reward and | fully intend for it to and | have some pretty
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talented people who think we're going to see it. But I'm not going
to the bank on it.

SIMON WILLIS: Okay. How would you think of a normal
environment versus a tough environment, what type of range in
terms of year-over-year transactions?

JOE SHOEN: 1 think you're going to see that transactions are
going to reflect overall demographics and not so much share
movement, assuming we don't see a competitor either exit or enter
the marketplace. And so what's overall demographics for moving
a 5% range | would say. Now inside of that we do other things. As
you know, we sell products which when we're doing a good job
we've outpaced that on the sale of products, although we didn't
this year or haven't so far. We also rent self-storage and we've
outpaced that on the self-storage front consistently. And so that
takes the whole top-line number and moves it ahead of the
demographic number. But | think that's somewhat correct what
I'm saying.

SIMON WILLIS: Okay. Would you describe the current pricing
environment as more competitive than usual or kind of within line
of the natural competitiveness of the market?

JOE SHOEN: I think it's silly because -- we're running below cost
in lots of markets. And I didn't bring a bunch of quotes to me, but
I think two or three calls ago we quoted like 20 prices and by just
-- without having any inside information at all you could deduce
they were below the cost of this vehicle ownership. And we
haven't for long said you can't lose money here and count on
making it there. We don't believe that that's a fundamental good
approach because you may have a competitor who's only really
active in the market where you think you're going to make the
money and they're going to force prices to a normal level.

So when you do something like rent a truck from Florida to Long
Island for $129 or $159, you just threw $300 at least right down
the gutter. And to say you're going to get that $300 premium for
every rental going the other way I think is a very short sighted
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view. | don't think that that's proven itself to be a fact. Now
everybody is entitled to their strategies, but that's our position is
that's not a fact. You rent that thing for that low price, it does a lot
of (technical difficulty) one of the biggest things is it confuses the
customers to what is a fair price. Because the -- let's say $159 is a
fair price or is your normal price of $700 or $800 a fair price?
And so they don't know if they're getting a good deal or getting
gouged.

So when they then encounter this $700 price going the other way
our experience is they just scream bloody murder. And
statistically the person most likely to go from point A to point B is
the person who just went from point B to point A. So they
actually do know those prices. You wouldn't think they would, but
enough of the customer base knows it, maybe 20% or so, but, boy,
they scream bloody murder and that's demoralizing even at the
point of sale because our people at the point of sale are human
beings and they're not rip-off artists. And if they think we're trying
to rip the

customer off they're more likely to concede on pricing and then
you don't make your money back on the second leg, you see?

SIMON WILLIS: IS that pricing dynamic something new that has
come into the market, or has that been active for the last couple
years?

JOE SHOEN: The budget organization went through a whole
metamorphosis over the last five years and its present iteration is
maybe 36 months or newer. And in its present iteration it's been |
think just simply disorganized. But the net effect is that the
consumer believes, and you would probably too if you called 10
random A/B destinations and quoted, you would probably believe
they're cutting prices.

So if we stand still on that they will make share, Budget is a
legitimate company. They own lots of facilities and have lots of
employees and I'm sure they're fine people if you knew them. But
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we're not going to just stand still and let that go through. But
again, if they cut a dollar we cut the dollar but we do three times
the transactions roughly, it's no fun.

SIMON WILLIS: Right. Is there any hope or are you optimistic in
any way over the next year or two that this can get resolved?

JOE SHOEN: Absolutely. And of course classically this is an
industry with three major competitors, the one-way truck
businesses, Budget, Penske and U-Haul. Classically you get some
price leadership and it manages itself okay. It's when somebody
decides they have to gain share from somebody that you get this
kind of turbulence that results in no economic gain for the group,
in fact probably an economic loss. So | remain encouraged and
the official position of Budget is that they're not doing this.

I didn't listen in on their most recent conference calls, but over the
last year I'm sure | listened to two or three of them and their
official position is they're not doing this. But many a slip between
the cup and the lip. As I indicated even with us, if our point of
sale thinks we're ripping the customer off they're much more
likely to concede and they have that authority. If they cave on
prices the net effect is we got less money. And Budget | think is
having its own issues implementing and knowing exactly what it
did and why it did it, and I think that's as much at fault.

But this is a guess, | don't think these people would fib on a
conference call. I think on a conference call they're telling you
pretty closely what they really believe is occurring. But yet when
you go out and do pricing in the marketplace, there seems to be a
gap between those two views of the world, they're two slices of
reality. | think it's that they have so many new people, the whole
thing has been so much in -- I don't know what you would call it,
but turmoil or whatever. And I think it's very difficult to say I
know exactly what's happening in Kansas City today because
maybe you don't.

My hope is that that's largely it. And so by, as | talked about
earlier, me trying to get us to exercise price leadership every time
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we get what we consider to be an opportunity, it's another
indicator to them as to, hey, don't throw the money away. Price at
cost at least. If you feel a need to discount then price to cost, not
below your cost. And their costs aren't -- | mean they're buying
trucks, the trucks are made by a small group of people, the boxes
are made by a small group of people, we're all competing for a
labor force, there's no way they have a cost advantage over us, but
argue it's the other way around. But they certainly don't have a
cost advantage over us.

So they can't sustain doing that. And they've posted results -- or
what they've shared anyway has been halfway grim, which I'm
sure they're being held accountable by their management and
Board and shareholders to not have that sort of result. And if they
perceive that we'll let them come up a little bit, 1 remain
optimistic they'll come up, and it has a profound effect on us.

SIMON WILLIS: My last question is outside the steps that you've
taken on the repair and maintenance line item, are there other
things that you can be doing to mitigate the challenging or tough
environment on the revenue side?

JOE SHOEN: I think the biggest thing is trying to knock people's
socks off with improved service. And like a lot of people at the
home office, | see lots and lots of the complaints. And every time
| see a complaint -- the standard one is that person tells 10 people
and you wish to God you'd never made them mad. So I'm
focusing on that saying if we could.

We're bringing customers in at some kind of a steady rate |
believe. | believe the differential is how many we're retaining if
that makes sense. And if we up the retention we'll up the gross.
And so I'm focusing on that and, again, | don't have a simple table
that will show me arithmetically that I've achieved it. But | see a
tremendous level of detail and | can see in the same market a
location up 10 and one down 10 and it's not the market. They're
identical markets. | mean, these are locations within 10 miles of
each other in the same basic demos.
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So it has to do with fundamental management like in every
business and so I'm focusing on that. | don't see a magic wand or a
campaign | can just produce and that's going to give me ex
percent. So right now I'm focused very hard and have been for
some period on, okay, let's simply make the existing customer
happier and statistically we're going to do better. How to do that is
a whole bunch of very minor moves, there's no magic wand but
it's are your trucks cleaner. | believe our trucks are cleaner than
they were last year at this time. And that's a big part of the
experience, honest to God, is was the truck clean. And they're
getting made filthy every day and there's a whole bunch of macro
issues.

Truck washing, which is a mundane subject, becomes much less
mundane if you're in my job because there are all kinds of market
that won't even let you wash the truck in. You can't turn the hose
on and run the water, they won't let you do it. But the customer
still has the expectation, and you'd darn well better meet their
expectation, so let's learn how to do it. | was alluding to some of
that; in my prepared remarks | talked about these macro issues
like sustainability. This is only getting -- it's bearing down worse.

I got an estimate from somebody the other day and in their
estimate they gave me at least 10 lines on what they're doing for
sustainability. That's how much they perceive -- it was a small
business -- it's how much they perceive it's influencing people's
decision-making. Well, | can tell you this, on that front U-Haul is
far ahead of either the Penske or the Budget organization. And |
think our customer expects us to and the better we do it and the
better we communicate it the more likely we're going to get their
repeat -- earn their repeat business.

And we're doing a far better job relative than our competitor, but
at the same time the essence of our business is that we burn fossil
fuel and engage in the mayhem on the roadways. So always going
to have somebody who gets in some sort of a tragic accident and
I'm always burning fuel just as fast as it can be pumped in these
trucks. So that kind of puts us on the wrong end of this deal from
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a macro point of view. We're doing a lot of things to make us be --
I don't know what you want to say -- the least worse or really
better than that.

I think we have -- we have evidence that indicates we can have a
significant positive effect if we implement our business plan
exactly like we know how to do it. And | won't bore you all with
that here today, but selling that at the municipal and state level
will engender us to the people who are going to make decisions
that could adversely impact us that basically relate to greenhouse
gases and community relations or land use planning and those are
big issues for us in almost every market in North America.

SIMON WILLIS: Thank you very much.

OPERATOR: This concludes our Q&A session. | will now turn
the call over to Mr. Shoen.

JOE SHOEN: | want to thank you all for your continued support. |
don't -- I wish I had a rosier prediction for the fourth quarter, but |
don't. We're going to continue ahead, | believe we have a pretty
motivated work group and | look forward to talking to you when
we have our year-end results.

OPERATOR: This concludes today's conference call. You may
now disconnect.

[Thomson Financial reserves the right to make changes to
documents, content, or other information on this web site without
obligation to notify any person of such changes.

In the conference calls upon which Event Transcripts are based,
companies may make projections or other forward-looking
statements regarding a variety of items. Such forward-looking
statements are based upon current expectations and involve risks
and uncertainties. Actual results may differ materially from those
stated in any forward-looking statement based on a number of
important factors and risks, which are more specifically identified
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in the companies’ most recent SEC filings. Although the
companies may indicate and believe that the assumptions
underlying the forward-looking statements are reasonable, any of
the assumptions could prove inaccurate or incorrect and,
therefore, there can be no assurance that the results contemplated
in the forward-looking statements will be realized.

THE INFORMATION CONTAINED IN EVENT
TRANSCRIPTS IS A TEXTUAL REPRESENTATION OF THE
APPLICABLE COMPANY'S CONFERENCE CALL AND
WHILE EFFORTS ARE MADE TO PROVIDE AN
ACCURATE  TRANSCRIPTION, THERE MAY BE
MATERIAL ERRORS, OMISSIONS, OR INACCURACIES IN
THE REPORTING OF THE SUBSTANCE OF THE
CONFERENCE CALLS. IN NO WAY DOES THOMSON
FINANCIAL OR THE APPLICABLE COMPANY OR THE
APPLICABLE COMPANY ASSUME ANY RESPONSIBILITY
FOR ANY INVESTMENT OR OTHER DECISIONS MADE
BASED UPON THE INFORMATION PROVIDED ON THIS
WEB SITE OR IN ANY EVENT TRANSCRIPT. USERS ARE
ADVISED TO REVIEW THE APPLICABLE COMPANY'S
CONFERENCE CALL ITSELF AND THE APPLICABLE
COMPANY'S SEC FILINGS BEFORE MAKING ANY
INVESTMENT OR OTHER DECISIONS.]

LOAD-DATE: February 12, 2008
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DECISION AND ORDER

The Federal Trade Commission (“Commission”) having
initiated an investigation of certain acts and practices of U-Haul
International, Inc., and AMERCO, (hereinafter referred to as
“Respondents”), and Respondents having been furnished
thereafter with a copy of the draft Complaint that counsel for the
Commission proposed to present to the Commission for its
consideration and which, if issued by the Commission, would
charge Respondents with violations of Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45; and

Respondents, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Act, and that a Complaint should issue
stating its charges in that respect, and having accepted the
executed Consent Agreement and placed such Consent Agreement
on the public record for a period of thirty (30) days for the receipt
and consideration of public comments, now in further conformity
with the procedure described in Commission Rule 2.34, 16 C.F.R.
§ 2.34, the Commission hereby makes the following jurisdictional
findings and issues the following Order:

1. Respondent AMERCO is a corporation organized,
existing, and doing business under and by virtue of the
laws of Nevada, with its principal address at 1325
Airmotive Way, Ste. 100, Reno, Nevada 89502.

2. Respondent U-Haul International, Inc., is a corporation
organized, existing, and doing business under and by
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virtue of the laws of Nevada, with its principal address
at 2727 North Central Avenue, Phoenix, Arizona
85004. U-Haul International, Inc., is a wholly-owned
subsidiary of AMERCO.

The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the
Respondents, and the proceeding is in the public
interest.

ORDER

IT IS ORDERED that, as used in this Decision and Order,
the following definitions shall apply:

A.

“U-Haul” means Respondent U-Haul International,
Inc., its directors, officers, employees, agents,
attorneys, representatives, successors, and assigns; its
subsidiaries, the divisions, groups, and affiliates
controlled, by U-Haul International, Inc., (including, as
applicable, state operating companies such as U-Haul
Co. of Florida, Inc., and marketing companies such as
U-Haul Company of Tampa); and the respective
officers, directors, employees, agents, attorneys,
representatives, successors, and assigns of each.

“AMERCO” means Respondent AMERCO, its
directors, officers, employees, agents, attorneys,
representatives,  successors, and  assigns; its
subsidiaries, the divisions, groups, and affiliates
controlled, by AMERCO; and the respective officers,
directors, employees, agents, attorneys,
representatives, successors, and assigns of each.

Respondents means Respondent U-Haul and
Respondent AMERCO.

“Budget” means Avis Budget Group, Inc., a
corporation organized, existing, and doing business
under and by virtue of the laws of the State of
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Delaware, with its principal address at 6 Sylvan Way,
Persippany, New Jersey 07054.

“Penske” means Penske Truck Leasing Co., L.P., a
limited partnership organized, existing, and doing
business under and by virtue of the laws of the State of
Pennsylvania, with its principal address at Route 10
Green Hills, Reading, Pennsylvania 19603.

“Commission” means the Federal Trade Commission.

“Communicating” means any transfer or dissemination
of information, regardless of the means by which it is
accomplished, including orally, by letter, e-mail,
notice, or memorandum.

“Competitor” means any Person engaged in the
business of leasing or renting trucks for use by
individuals.

“Designated Employees” means all United States
Traffic Control Managers, Area Field Managers,
General Managers, and Executive Assistants employed
by Respondents’ marketing companies. “Designated
Employees” does not include U-Haul Dealers.

“Designated Managers” means each officer and
director of Respondent U-Haul and each officer and
director of Respondent AMERCO, Respondents’
Executive Vice Presidents, Area District Vice
Presidents, Vice President of Rates and Distribution,
Rate Analysts, and United States Marketing Company
Presidents. Designated Managers also includes any
employee of a Respondent with direct or supervisory
responsibility for investor relations. Provided,
however, Designated Managers does not include: (1)
officers and directors of AMERCO’s subsidiaries not
engaged in truck rentals; and (2) U-Haul Dealers.

“Federal Securities Laws” means the securities laws as
that term is defined in 8 3(a)(47) of the Securities
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Exchange Act of 1934, 15 U.S.C. § 78c(a)(47), and
any regulation or order of the Securities and Exchange
Commission issued under such laws.

“Insider” means a Consultant, officer, director,
employee, agent, or attorney of U-Haul. Provided,
however, that a Competitor shall not be considered to
be an “Insider.”

“Person” means both natural persons and artificial
persons, including, but not limited to, corporations,
partnerships, and unincorporated entities.

“U-Haul Dealer(s)” means any United States Person
not owned or controlled by U-Haul that has entered
into a contract with a U-Haul state operating company
or a U-Haul marketing company to rent trucks to
customers in return for commissions.

IT IS FURTHER ORDERED that in connection with the
rental of trucks in or affecting commerce, as “commerce” is
defined by the Federal Trade Commission Act, Respondents shall
cease and desist from, either directly or indirectly, or through any
corporate or other device:

A.

Communicating, publicly or privately, to any Person
who is not an Insider, that Respondents are ready or
willing:

1. To raise, fix, maintain, or stabilize prices or price
levels, rates or rate levels, conditional upon a
Competitor also raising, fixing, maintaining, or
stabilizing prices or price levels, rates or rate
levels; or

2. To forbear from competing for any customer,
contract, transaction, or business opportunity,
conditional upon a Competitor also forbearing
from competing for any customer, contract,
transaction, or business opportunity;
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B. Communicating with Budget or Penske regarding
Respondents’ prices or rates; provided, however, that
for purposes of this Paragraph 11.B Communicating
does not include the transfer or dissemination of
information through Web sites or other widely
accessible methods of advertising such as newspapers,
television, or signage;

C. Entering into, attempting to enter into, adhering to,
participating in, maintaining, organizing,
implementing, enforcing, inviting, offering or
soliciting any combination, conspiracy, agreement, or
understanding between or among U-Haul and any
Competitor:

1. To raise, fix, maintain, or stabilize prices or price
levels, rates or rate levels, or to engage in any other
pricing action; or

2. To allocate or divide markets, customers, contracts,
transactions, business opportunities, lines of
commerce, or territories.

Provided, however, it shall not, of itself, constitute a
violation of Paragraph I1.C of this Order for
Respondents to engage in any of the conduct described
in this paragraph with a Competitor (other than Budget
or Penske) where such conduct is reasonably related to
a lawful joint venture or dealer relationship and
reasonably necessary to achieve the procompetitive
benefits of the joint venture or dealer relationship; and

D. Instructing or otherwise encouraging any U-Haul
Dealer to engage in any conduct that Respondents are
prohibited from engaging in under Paragraphs II.A,
I1.B, or 11.C of this Order.

Provided, however, that it shall not, of itself, constitute a violation
of Paragraph Il of this Order for Respondents: (1) to
Communicate to any Person reasonably believed to be an actual
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or prospective truck rental customer, Respondents’ rental rate
and/or that Respondents are ready or willing to lower that rental
rate in response to a Competitor’s rental rate; (2) to Communicate
to any Person reasonably believed to be with a market research
firm Respondents’ rental rates; (3) without knowingly disclosing
his/her affiliation with U-Haul, and while taking steps reasonably
calculated to conceal his/her affiliation with U-Haul, and for the
purpose of legitimate market research (i) to request from a
Competitor information regarding its rental rate; or (ii) to
communicate to a Competitor U-Haul’s rental rate for a proposed
transaction; or (4) publicly to disclose any information where and
at such time as the public disclosure of this information by
Respondents is required by the Federal Securities Laws.

Il.
IT IS FURTHER ORDERED that Respondent U-Haul shall:

A Within thirty (30) days after the date on which this
Order becomes final:

1. Send to each Designated Manager a copy of this
Order and the Complaint by first-class mail with
delivery confirmation or by electronic mail with
return confirmation; and

2. Send or distribute to each Designated Employee by
hand delivery, first-class mail, electronic mail or
electronic distribution, a notice stating that U-Haul
employees shall not invite any competitor to fix or
raise prices or allocate customers or communicate
with a competitor that U-Haul is willing to fix or
raise prices or forbear from competing for
customers if the competitor agrees to do the same.

B. Within six (6) months after the date on which this
Order becomes final, send or distribute to each U-Haul
Dealer by hand delivery, first-class mail, electronic
mail or electronic distribution, a notice stating that U-
Haul Dealers shall not invite any competitor to fix or
raise prices or allocate customers or communicate with
a competitor that U-Haul is willing to fix or raise
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prices or forbear from competing for customers if the
competitor agrees to do the same.

C. For four (4) years from the date this Order becomes
final send a copy of this Order by first class mail with
delivery confirmation or electronic mail with return
confirmation to each person who becomes a director,
officer, or Designated Manager, no later than (30) days
after the commencement of such person’s employment
or affiliation with Respondents.

D. Require each person to whom a copy of this Order is
furnished pursuant to Paragraphs I11.A.1 and II1.C of
this Order to sign and submit to Respondent U-Haul
International within thirty (30) days of the receipt
thereof a statement that: (1) represents that the
undersigned has read and understands the Order; and
(2) acknowledges that the undersigned had been
advised and understands that non-compliance with the
Order may subject Respondents to penalties for
violation of the Order.

V.

IT IS FURTHER ORDERED that Respondent U-Haul shall
file verified written reports within sixty (60) days from the date
this Order becomes final, annually thereafter for four (4) years on
the anniversary of the date this Order becomes final, and at such
other times as the Commission may by written notice require.
Each report shall include, among other information that may be
necessary:

A. An unredacted (except for claims of a recognized
privilege) copy of each U-Haul memorandum
described in the appendix to this Order;

B. Copies of the delivery confirmations or electronic mail
with return confirmations required by Paragraph
I11.A.1 and I11.C of this Order;
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A Copy of the notice(s) required by I11.A.2 and I11.B
of the Order; and

A detailed description of the manner and form in
which Respondents have complied and are complying
with this Order.

V.

IT IS FURTHER ORDERED that each Respondent shall
notify the Commission:

A

Of any change in its principal address within twenty
(20) days of such change in address; and

At least thirty (30) days prior to any proposed: (1)
dissolution of such Respondent; (2) acquisition,
merger, or consolidation of such Respondent; or (3)
any other change in a Respondent including, but not
limited to, assignment and the creation or dissolution
of subsidiaries, if such change might affect compliance
obligations arising out of this Order.

VI.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this order, upon written
request, each Respondent shall permit any duly authorized
representative of the Commission:

A

Access, during office hours and in the presence of
counsel, to all facilities and access to inspect and
obtain copies of relevant books, ledgers, accounts,
correspondence, memoranda and other records and
documents in the possession or under the control of
Respondents relating to any matters contained in this
Decision and Order; and

Upon five (5) days' notice to a Respondent and without
restraint or interference from it, to interview officers,
directors, or employees of such Respondent.
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VII.
IT IS FURTHER ORDERED that this Decision and Order
shall terminate twenty (20) years from the date the Decision and

Order is issued.

By the Commission.
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CONFIDENTIAL APPENDIX

[Redacted From the Public Record Version, But Incorporated
By Reference]



U-HAUL INTERNATIONAL, INC. 47

Analysis to Aid Public Comment

ANALYSIS OF AGREEMENT CONTAINING CONSENT
ORDER TO AID PUBLIC COMMENT

The Federal Trade Commission has accepted, subject to final
approval, an agreement containing a proposed consent order with
U-Haul International, Inc. and its parent company AMERCO
(collectively referred to as “U-Haul” or “Respondents”). The
agreement settles charges that U-Haul violated Section 5 of the
Federal Trade Commission Act, 15 U.S.C. § 45, by inviting its
closest competitor in the consumer truck rental industry to join
with U-Haul in a collusive scheme to raise rates. The proposed
consent order has been placed on the public record for 30 days to
receive comments from interested persons. Comments received
during this period will become part of the public record. After 30
days, the Commission will review the agreement and the
comments received, and will decide whether it should withdraw
from the agreement or make the proposed order final.

The purpose of this analysis is to facilitate comment on the
proposed order. The analysis does not constitute an official
interpretation of the agreement and proposed order, and does not
modify their terms in any way. Further, the proposed consent
order has been entered into for settlement purposes only, and does
not constitute an admission by Respondents that it violated the
law or that the facts alleged in the complaint (other than
jurisdictional facts) are true.

I.  The Complaint
The allegations of the complaint are summarized below:

U-Haul is the largest consumer truck rental company in the
United States. Edward J. Shoen is the Chairman, President and
Director of AMERCO, and the Chief Executive Officer and
Chairman of U-Haul International, Inc. U-Haul’s primary
competitors in the truck rental industry are Avis Budget Group,
Inc. (“Budget”) and Penske Truck Leasing Co., L.P. (“Penske”).
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A Private Communications

For several years leading up to 2006, Mr. Shoen was aware
that price competition from Budget was forcing U-Haul to lower
its rates for one-way truck rentals. In 2006, Mr. Shoen developed
a strategy in an attempt to eliminate this competition and thereby
secure higher rates. Mr. Shoen instructed U-Haul regional
managers to raise rates for truck rentals, and then contact Budget
to inform Budget of U-Haul’s conditional rate increase and
encourage Budget to follow, or U-Haul’s rates would be reduced
to the original level.

At about the same time, Mr. Shoen also instructed local U-
Haul dealers to communicate with their counterparts at Budget
and Penske, with the purpose of re-enforcing the message that U-
Haul had raised its rates, and competitors’ rates should be raised
to match the increased U-Haul rates.

In late 2006 and thereafter, U-Haul representatives contacted
Budget and invited price collusion as instructed by Mr. Shoen.
The complaint includes specific allegations regarding the
U-Haul operation in Tampa, Florida.

U-Haul’s regional manager for the Tampa area is Robert
Magyar. In October 2006, Mr. Magyar received from Mr. Shoen
the instructions described above. In response to Mr. Shoen’s
directive, Mr. Magyar increased U-Haul’s rates for one-way truck
rentals commencing in the Tampa area. Next, Mr. Magyar
telephoned Budget and communicated to Budget representatives
that U-Haul had raised its rates in Tampa, and that the new rates
could be viewed on the U-Haul web-site.

One year later, in October 2007, Mr. Magyar again contacted
several local Budget locations. Mr. Magyar communicated to
Budget that U-Haul had increased its one-way truck rental rates,
and that Budget should increase its rates as well. In an e-mail
message addressed to U-Haul’s most senior executives, Mr.
Magyar related the conversations, as follows:

I have also called 3 major Budget locations in
Tampa and told them who | am, | spoke about
the .40 per mile rates to SE Florida and told them |
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was Killing them on rentals to that area and | am
setting new rates to the area to increase revenue per
rental. | encouraged them to monitor my rates and
to move their rates up. And they did.

B. Public Communications

In late 2007, Mr. Shoen decided that U-Haul should attempt to
lead an increase in rates for one-way truck rentals across the
United States. Mr. Shoen understood that this rate increase could
be sustained only if Budget followed. On November 19, 2007,
Mr. Shoen instructed U-Haul regional managers to raise prices.
His expectation was that Budget would follow this rate increase.

However, Budget did not immediately match U-Haul’s higher
rates. U-Haul instructed its regional managers to maintain the
new, higher rates for a while longer, in case Budget should take
note and decide to follow.

U-Haul held an earnings conference call on February 7, 2008.
Mr. Shoen was aware that Budget representatives would monitor
the call. Mr. Shoen opened the earnings conference call with a
short statement, noting U-Haul’s efforts “to show price
leadership.”* When asked for additional information on industry
pricing, Mr. Shoen made the following points:

1. U-Haul is acting as the industry price leader. The
company has recently raised its rates, and competitors
should do the same.

2. To date, Budget has not matched U-Haul’s higher
rates. This is unfortunate for the entire industry.

3. U-Haul will wait a while longer for Budget to respond
appropriately, otherwise it will drop its rates.

4. In order to keep U-Haul from dropping its rates,
Budget does not have to match U-Haul’s rates

1 A complete transcript of the earnings conference call is annexed to the
complaint as Exhibit A.
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precisely. U-Haul will tolerate a small price
differential, but only a small price differential.
Specifically, a 3 to 5 percent price difference is
acceptable.

5. For U-Haul, market share is more important than
price. U-Haul will not permit Budget to gain market
share at U-Haul’s expense.

With regard to both the private and public communications,
U-Haul acted with the specific intent to facilitate collusion and
increase the prices it could charge for truck rentals.

I1.  Analysis

The term “invitation to collude” describes an improper
communication from a firm to an actual or potential competitor
that the firm is ready and willing to coordinate on price or output.
Such invitations to collude increase the risk of anticompetitive
harrr; to consumers, and as such, can violate Section 5 of the FTC
Act.

If the invitation is accepted and the two firms reach an
agreement, the Commission will allege collusion and refer the
matter to the Department of Justice for a criminal investigation.
In this case, the complaint does not allege that U-Haul and Budget
reached an agreement, despite Mr. Magyar’s report to his bosses
that he privately encouraged Budget to raise its rates “and they
did.” See Complaint Paragraph 19.

2 In the Matter of Valassis Communications, Inc., 141 F.T.C. __ (C-

4160) (2006); In the Matter of MacDermid, Inc., 129 F.T.C. __ (C-3911)
(2000); In the Matter of Stone Container Corp., 125 F.T.C. 853 (1998); In the
Matter of Precision Moulding Co., 122 F.T.C. 104 (1996); In the Matter of
YKK (USA) Inc., 116 F.T.C. 628 (1993); In the Matter of A.E. Clevite, Inc., 116
F.T.C. 389 (1993); In the Matter of Quality Trailer Products Corp., 115 F.T.C.
944 (1992). In addition, invitations to collude may be violations of Section 2
of the Sherman Act as acts of attempted monopolization (United States v.
American Airlines, 743 F.2d 1114 (5th Cir. 1984), cert. dismissed, 474 U.S.
1001 (1985)); as well as violations under the federal wire and mail fraud
statutes, (United States v. Ames Sintering Co., 927 F.2d 232 (6th Cir. 1990)).
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Even if no agreement was reached it does not necessarily
mean that no competitive harm was done.® An unaccepted
invitation to collude may facilitate coordinated interaction by
disclosing the solicitor’s intentions and preferences. For example,
in this case Budget learned from Mr. Magyar that if Budget raised
its rates U-Haul would not undercut Budget. Thus, the improper
communication from U-Haul could have encouraged Budget to
raise rates. Similarly, the public statements made by the CEO of
U-Haul could have encouraged competitors to raise rates.

Although this case involves particularly egregious conduct, it
is possible that less egregious conduct may result in Section 5
liability. It is not essential that the Commission find repeated
misconduct attributable to senior executives, or define a market,
or show market power, or establish substantial competitive harm,
or even find that the terms of the desired agreement have been
communicated with precision.

I11.  The Proposed Consent Order

U-Haul has signed a consent agreement containing the
proposed consent order. The proposed consent order consists of
seven sections that work together to enjoin U-Haul from inviting
collusion and from entering into or implementing a collusive
scheme.

Section |1, Paragraph A of the proposed consent order enjoins
U-Haul from inviting a competitor to divide markets, to allocate
customers, or to fix prices. Section Il, Paragraph C prohibits U-
Haul from entering into, participating in, maintaining, organizing,
implementing, enforcing, inviting, offering or soliciting an
agreement with any competitor to divide markets, to allocate

® The Commission has previously explained that there are several legal
and economic reasons to punish firms that invite collusion even when
acceptance cannot be proven. First, it may be difficult to determine whether a
particular solicitation has or has not been accepted. Second, the conduct may
be harmful and serves no legitimate business purpose. Third, even an
unaccepted solicitation may facilitate coordinated interaction by disclosing the
intentions or preferences of the party issuing the invitation. In the Matter of
Valassis Communications, Inc., Analysis of Agreement Containing Consent
Order To Aid Public Comment, 71 Fed. Reg. 13976, 13978-79 (Mar. 20, 2006).
See generally P. Areeda & H. Hovenkamp, VI ANTITRUST LAW 11419 (2003).
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customers, or to fix prices. Section Il, Paragraph B bars U-Haul
from discussing rates with its competitors, with a proviso
permitting legitimate market research.

The proviso in Section Il, Paragraph D prevents the proposed
order from interfering with U-Haul’s efforts to negotiate prices
with prospective customers, and it would permit U-Haul to
provide investors with considerable information about company
strategy. This proviso also permits U-Haul to communicate
publicly any information required by the federal securities laws.

Sections 1II, IV, V, and VI of the proposed order include
several terms that are common to many Commission orders,
facilitating the Commission’s efforts to monitor respondents’
compliance with the order. Section IV, Paragraph A requires a
periodic submission to the Commission of unredacted copies of
certain internal U-Haul documents. This provision is necessary
because U-Haul impeded the Federal Trade Commission’s
investigation of this matter. Specifically, U-Haul submitted to the
Commission, in response to a subpoena duces tecum, documents
authored by Mr. Shoen, from which were redacted many of the
sentences quoted in the complaint. In the Commission’s view,
there was no justification for the redaction. The proposed order
should deter repetition of this conduct.

Finally, Section VII provides that the proposed order will
expire in 20 years.
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STATEMENT OF CHAIRMAN LEIBOWITZ,
COMMISSIONER KOVACIC, AND
COMMISSIONER ROSCH

The Commission today has entered into a consent agreement
with U-Haul and its parent company, AMERCO, resolving the
Commission’s allegation that they attempted to collude on truck
rental prices. The parties have settled an invitation-to-collude case
and not a Sherman Antitrust Act Section 1 conspiracy case. Put
differently, the complaint in this case alleges an unfair method of
competition in violation of Section 5 of the FTC Act that does not
also constitute an antitrust violation.

Invitations to collude are the quintessential example of the
kind of conduct that should be — and has been — challenged as a
violation of Section 5 of the Federal Trade Commission Act,’
which may limit follow-on private treble damage litigation from
Commission action while still stopping inappropriate conduct. In
contrast to conspiracy claims that would violate Section 1,
invitations to collude do not require proof of an agreement; nor do
they require proof of an anticompetitive effect. The Commission
has not alleged that Respondents entered into an agreement with
Budget or any other competitors in violation of Section 1. Today’s
Commission action is instead based on evidence that Respondents
unilaterally attempted to enter into such an agreement. The
Commission therefore has reason to believe that Respondents
engaged in conduct that is within Section 5’s reach.

' In re Valassis Commc’ns, Inc., F.T.C. File No. 051-008, 2006 FTC
LEXIS 25 (April 19, 2006) (Complaint); In re MacDermid, Inc., F.T.C. File
No. 991-0167, 1999 FTC LEXIS 191 (Feb. 4, 2000) (Complaint, Decision and
Order); In re Stone Container Corp., 125 F.T.C. 853 (1998) (June 3, 1998)
(Complaint, Decision and Order); In re Precision Moulding Co., 122 F.T.C.
104 (Sept. 3, 1996) (Complaint, Decision and Order); In re YKK (USA) Inc.,
116 F.T.C. 628 (July 1, 1993) (Complaint); In re A.E. Clevite, Inc., 116 F.T.C.
389 (June 8, 1993) (Complaint); In re Quality Trailer Products Corp., 115
F.T.C. 944 (Nov. 5, 1992) (Complaint).
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IN THE MATTER OF

AEA INVESTORS 2006 FUND, L.P.,

HHI HOLDING CORPORATION,
AND

HOUGHTON INTERNATIONAL, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE
COMMISSION ACT

Docket No. C-4297; File No. 081 0245
Filed August 26, 2010 — Decision, August 26, 2010

The consent order addresses allegations that the proposed acquisition of S.A.
Stuart GmbH (“Stuart”) by Houghton International, Inc. (“Houghton™) would
result in decreased innovation in the market for aluminum hot rolling oil
(“AHRQ”) in North America and higher prices for AHRO to U.S. consumers.
Under the consent order, Houghton is required to divest Stuart’s AHRO
business to Quaker Chemical Corporation and provide transitional services to
ensure a smooth transfer of AHRO assets. Under the consent order, the
Commission will appoint a trustee to oversee the divestiture and a trustee to
monitor compliance with the terms of the order.

Participants

For the Commission: Anna Chehtova, Mike Clark, Rebecca
Dick, Robert E. Friedman, James Frost, Amanda Hamilton, Mark
D. Seidman, Justin Stewart-Teitelbaum, and Jodie Williams.

For the Respondents: Charles F. (Rick) Rule, Cadwalader,
Wickersham & Taft LLP; and Peter Guryan, Fried, Frank, Harris,
Shriver & Jacobson LLP.

COMPLAINT

Pursuant to the Clayton Act and the Federal Trade
Commission Act, and by virtue of the authority vested in it by
said Acts, the Federal Trade Commission (“Commission”), having
reason to believe that Respondent AEA Investors 2006 Fund,
L.P., Respondent HIl Holding Corporation and Respondent
Houghton International, Inc. (*Houghton™), violated Section 7 of
the Clayton Act, as amended, 15 U.S.C. 8§ 18, and Section 5 of the
Federal Trade Commission Act (“FTC Act”), as amended, 15
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U.S.C. § 45, by purchasing D.A. Stuart Holding GmbH (*Stuart™)
from Wilh. Werhahn KG (“Werhahn”), and it appearing to the
Commission that a proceeding in respect thereof would be in the
public interest, hereby issues its Complaint, stating its charges as
follows:

I. RESPONDENTS AND JURISDICTION
A. AEA

1. Respondent AEA is a limited partnership organized,
existing and doing business under and by virtue of the laws of the
State of Delaware, with its office and principal place of business
located at 55 East 52nd Street, New York, New York 10055.

2. Respondent AEA is a person subject to the jurisdiction of
the Commission.

3. Respondent AEA is, and at all times relevant herein has
been, engaged in commerce as “commerce” is defined in Section
1 of the Clayton Act, as amended, 15 U.S.C. § 12.

4. Respondent AEA is a person whose business is in or
affects commerce as “commerce” is defined in Section 4 of the
Federal Trade Commission Act, as amended, 15 U.S.C. § 44.

B. HII Holding Corporation

5. Respondent HIl Holding Corporation is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of Delaware, with its office and principal place
of business located at Madison and Van Buren Avenues, Valley
Forge, Pennsylvania 19482-0930.

6. HIl Holding Corporation is a subsidiary of Respondent
AEA.

7. HIl Holding Corporation now owns all outstanding voting
securities of Stuart.
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8. HIIl Holding Corporation is a corporation subject to the
jurisdiction of the Commission.

9. HII Holding Corporation is, and at all times relevant
herein has been, engaged in commerce as “commerce” is defined
in Section 1 of the Clayton Act, as amended, 15 U.S.C. § 12.

10. HII Holding Corporation is a corporation whose business
is in or affects commerce as “commerce” is defined in Section 4
of the Federal Trade Commission Act, as amended, 15 U.S.C. §
44,

C. Houghton International, Inc.

11. Houghton is a corporation organized, existing, and doing
business under and by virtue of the laws of the State of
Pennsylvania, with its office and principal place of business
located at Madison and Van Buren Avenues, Valley Forge,
Pennsylvania 19482-0930.

12. Houghton is a wholly-owned subsidiary of HIlI Holding
Corporation.

13. Houghton is an international manufacturer of specialty
chemicals and a provider of chemical management services for
the metalworking industry. Houghton’s major product lines
include fluids used in metal cutting, fluid power (hydraulics) and
metal rolling. Houghton is engaged in the sale of aluminum hot
rolling oil (“AHRO”) and associated technical support services.

14. Houghton is, and at all times relevant herein has been,
engaged in commerce as “commerce” is defined in Section 1 of
the Clayton Act, as amended, 15 U.S.C. § 12.

15. Houghton is a corporation whose business is in or affects
commerce as “commerce” is defined in Section 4 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 44,

16. Respondents AEA, HIlI Holding Corporation, and
Houghton International, Inc. hereinafter are collectively referred
to as “Respondents.”
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Il. THE ACQUISITION

17.0n July 3, 2008, Respondents entered into a Share
Purchase Agreement (“Agreement”) with Werhahn and Stuart VV
to acquire all of the outstanding voting securities of Stuart
(“Acquisition”).

18. The Acquisition combined the two largest producers of
AHRO.

I1l. THE RELEVANT MARKET
A. Product Market

19. The relevant product market in which to analyze the
competitive effects of the Acquisition is the production and sale
of AHRO and associated technical support services. AHRO is an
indispensable element in the production of hot rolled aluminum
plate and hot rolled aluminum sheet.

20. There are no products or services that are reasonably
interchangeable with or viable substitutes for AHRO and its
associated technical support services.

B. Geographic Market

21. The relevant geographic market for analyzing the effects
of the Acquisition is North America. North American customers
are unlikely to purchase AHRO and associated technical support
services from suppliers located overseas due to the high cost of
transporting these products by marine vessel and the long lead
times associated with the marine transport of AHRO.

IV. MARKET PARTICIPANTS AND CONCENTRATION

22. Five firms produce AHRO in North America. Two large
aluminum hot mill customers partially supply their own AHRO
needs and three firms produce AHRO commercially. The
Acquisition reduces the total number of producers from five to
four.
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23. The Acquisition greatly increases concentration in the
relevant market. Stuart and Houghton together control
approximately 75% of the North American market for AHRO.

V. ANTICOMPETITIVE EFFECTS

24. The proposed acquisition may substantially lessen
competition in the following ways, among others:

a. by eliminating actual, direct and substantial
competition between Houghton and Stuart in the sale
of AHRO and associated technical support services in
the relevant market;

b. by combining the two dominant suppliers of AHRO
and associated technical support services in the United
States, thereby substantially increasing concentration
in the already concentrated market for the sale of
AHRO and associated technical support services in
North America;

c. by eliminating Stuart as the closest substitute to
Houghton for AHRO and associated technical support
services in North America;

d. by increasing the likelihood that a combined Houghton
and Stuart will unilaterally exercise market power in
the sale and distribution of AHRO and associated
technical support services;

each of which increases the likelihood that prices for
AHRO and associated technical support services will
increase above competitive levels, and that
competition for the sale of AHRO and associated
technical support services is likely to decrease in the
relevant market.
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VI. ENTRY CONDITIONS

25. Entry into the relevant markets is difficult and would not
be likely, timely or sufficient to remedy the anticompetitive
effects of the proposed acquisition.

VIl. VIOLATIONS

26. The allegations contained in paragraphs 1-25 are repeated
and realleged as though fully set forth here.

27. Respondents’ acquisition of Stuart substantially lessened
competition in the relevant markets in violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. 818, and Section 5 of the
FTC Act, as amended, 15 U.S.C. § 45.

28. The Agreement described in paragraph 17 constitutes a
violation of Section 5 of the FTC Act, 15 U.S.C. 8§ 45, as
amended.

IN WITNESS WHEREOF, the Federal Trade Commission
has caused this complaint to be signed by the Secretary and its
official seal to be affixed hereto, at Washington, D.C., this
twenty-sixth day of August, 2010.

By the Commission.

DECISION AND ORDER

The Federal Trade Commission (“Commission”), having
initiated an investigation of the consummated acquisition of D.A.
Stuart Holding GmbH (“D.A. Stuart”) by Respondent AEA
Investors 2006 Fund, L.P. (“AEA”), the parent of Respondent HII
Holding Corporation (“HII’”), which in turn is the parent of
Respondent Houghton International, Inc. (collectively referred to
as “Respondents”), from Wilh. Werhahn KG (*“Werhahn”), and
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Respondents having been furnished thereafter with a copy of a
draft of Complaint that the Bureau of Competition proposed to
present to the Commission for its consideration and which, if
issued by the Commission, would charge Respondents with
violations of Section 7 of the Clayton Act, as amended, 15 U.S.C.
8 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 8§ 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Acts and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
Complaint and having accepted the executed Consent Agreement
and placed such Consent Agreement on the public record for a
period of thirty (30) days for the receipt and consideration of
public comments, now in further conformity with the procedure
described in Commission Rule 2.34, 16 C.F.R. § 2.34, the
Commission hereby makes the following jurisdictional findings
and issues the following Decision and Order (“Order”):

1. Respondent AEA Investors 2006 Fund, L.P., is a
limited partnership organized, existing, and doing
business under and by virtue of the laws of the State of
Delaware, with its offices and principal place of
business located at 55 East 52nd Street, New York,
New York 10055. AEA is the parent of Respondent
HIl Holding Corporation and the ultimate parent entity
of Houghton International, Inc.

2. Respondent HII Holding Corporation is a corporation
organized, existing, and doing business under and by
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virtue of the laws of the State of Delaware, with its
offices and principal place of business located at
Madison and Van Buren Avenues, Valley Forge,
Pennsylvania 19482-0930. Houghton International,
Inc., is a wholly-owned subsidiary of HIl Holding
Corporation.

Respondent Houghton International, Inc., is a
corporation organized, existing, and doing business
under and by virtue of the laws of the State of
Pennsylvania, with its offices and principal place of
business located at Madison and Van Buren Avenues,
Valley Forge, Pennsylvania 19482-0930.

The Federal Trade Commission has jurisdiction over
the subject matter of this proceeding and of
Respondents, and this proceeding is in the public
interest.

ORDER

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A.

“AEA” means AEA Investors 2006 Fund, L.P., its
directors, officers, employees, agents, representatives,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups and affiliates in each
case controlled by AEA (including, but not limited to,
HIl and Houghton), and the respective directors,
officers,  employees,  agents, representatives,
successors, and assigns of each.

“HII” means HIl Holding Corporation, its directors,
officers,  employees,  agents, representatives,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups and affiliates in each
case controlled by HII (including, but not limited to,
Houghton), and the respective directors, officers,
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employees, agents, representatives, successors, and
assigns of each.

“Houghton” means Houghton International, Inc., its
directors, officers, employees, agents, representatives,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups and affiliates in each
case controlled by Houghton, and the respective
directors, officers, employees, agents, representatives,
successors, and assigns of each.

“Respondents” means AEA, HIl, and Houghton.

“Acquisition” means the acquisition accomplished
pursuant to the July 3, 2008, Share Purchase
Agreement between Stuart VV GmbH and Wilh.
Werhahn KG, on the one hand, and Houghton
International Inc. and HII Holding Corp, on the other
hand, whereby AEA acquired D.A. Stuart.

“Actual Cost” means a cost not to exceed the cost of
direct labor, direct material used, travel, and other
expenditures to the extent the costs are directly
incurred to provide the Products; provided, however,
that in each instance where (1) an agreement to divest
assets is specifically referenced and attached to this
Order, and (2) such agreement becomes a Remedial
Agreement, “Actual Cost” means such cost as is
provided in such Remedial Agreement.

“Agreement to Hold Separate” means the agreement
executed by and between Respondents and the
Commission’s staff on September 8, 2008, requiring
Respondents to hold “D.A. Stuart’s Aluminum
Business,” as that term is defined in the Agreement to
Hold Separate, separate and apart from and
independent of Respondent’s business and to maintain
the viability, marketability, and competitiveness of
“D.A. Stuart’s Aluminum Business” until the
Agreement terminates pursuant to the agreed-upon
conditions. As used in this Order, the term “Held
Separate Business” means “D.A. Stuart’s Aluminum
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Business” as defined in the Agreement to Hold
Separate. The Agreement to Hold Separate is attached
hereto as Non-Public Appendix A.

“Books and Records” means all originals and all
copies of any operating, financial or other books,
records, documents, data and files relating to the D.A.
Stuart AHRO Business, including, without limitation:
Customer files and records, Customer lists, Customer
product specifications, Customer purchasing histories,
Customer service and support materials, Customer
Approvals and Information; accounting records; credit
records and information; correspondence; research and
development data and files; production records;
distributor files; vendor files, vendor lists; advertising,
promotional and marketing materials, including
website content; sales materials; records relating to any
Relevant Employees who accept employment with the
Commission-approved Acquirer,; educational
materials; technical information, data bases, and other
documents, information, and files of any Kkind,
regardless whether the document, information, or files
are stored or maintained in traditional paper format, by
means of electronic, optical, or magnetic media or
devices, photographic or video images, or any other
format or media;

provided, however, that where documents or other
materials included in the Books and Records to be
divested with the D.A. Stuart AHRO Business contain
information: (1) that relates both to the D.A. Stuart
AHRO Business and to Respondents’ retained assets,
products or businesses and cannot be segregated in a
manner that preserves the usefulness of the
information as it relates to the D.A. Stuart AHRO
Business; or (2) for which the relevant party has a
legal obligation to retain the original copies, the
relevant party shall be required to provide only copies
or relevant excerpts of the documents and materials
containing this information. In instances where such
copies are provided to the Commission-approved
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Acquirer, the relevant party shall provide the
Commission-approved Acquirer access to original
documents under circumstances where copies of the
documents are insufficient for evidentiary or
regulatory purposes. The purpose of this proviso is to
ensure that Respondents provide the Commission-
approved  Acquirer with the above-described
information  without requiring Respondents to
completely divest information that, in content, also
relates to retained assets, products or businesses.

“Closing Date” means the date on which Respondents
(or a Divestiture Trustee) and a Commission-approved
Acquirer consummate a transaction to comply with
Paragraph 1. (or Paragraph V1.) of this Order.

“Commission” means the Federal Trade Commission.

“Commission-approved  Acquirer”  means the
following:

1. Quaker, if Quaker has been approved by the
Commission to acquire the Divestiture Assets
pursuant to Paragraph Il. of this Order in
connection with the Commission’s determination
to make this Order final; or

2. a Person that receives the prior approval of the
Commission to acquire the Divestiture Assets
pursuant to Paragraph Il. or Paragraph VI. of this
Order.

“Confidential Business Information” means any non-
public, competitively sensitive, or proprietary
marketing and sales information relating to the D.A.
Stuart AHRO Business that is not independently
known to a Person from sources other than the Person
to which the information pertains, and includes, but is
not limited to, pricing information, marketing methods,
market intelligence, competitor product information,
commercial  information, management  system
information, business processes and practices,
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customer communications, bidding practices and
information, procurement practices and information,
supplier qualification and approval practices and
information, and training practices; provided, however,
that where documents or other materials included in
the Confidential Business Information to be divested
with the Divestiture Assets contain information: (1)
that relates both to the D.A. Stuart AHRO Business
and to Respondents’ retained assets, products or
businesses and cannot be segregated in a manner that
preserves the usefulness of the information as it relates
to the D.A. Stuart AHRO Business; or (2) for which
the relevant party has a legal obligation to retain the
original copies, the relevant party shall be required to
provide only copies or relevant excerpts of the
documents and materials containing this information;
provided further, however, that Confidential Business
Information does not include any information that (i)
was or becomes generally available to the public other
than as a result of disclosure by such Person, (ii) was
available, or becomes available, to such Person on a
non-confidential basis, but only if, to the knowledge of
such Person, the source of such information is not in
breach of a contractual, legal, fiduciary, or other
obligation to maintain the confidentiality of the
information, (iii) is required by Law to be publicly
disclosed, or (iv) is protected by the attorney work
product, attorney-client, joint defense or other
privilege prepared in connection with the Acquisition
and relating to any United States, state, or foreign
antitrust or competition Laws. Confidential Business
Information includes information regardless of the
form in which it is conveyed, including written and
electronic versions. The purpose of this proviso is to
ensure that Respondents provide the Commission-
approved  Acquirer with the above-described
information  without requiring Respondents to
completely divest information that, in content, also
relates to retained assets, products or businesses. For
the avoidance of doubt and notwithstanding the
foregoing, “Confidential Business Information” shall
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not include any information that is related to the
research, development, design,  formulation,
manufacturing, or technical service or support of the
Products, including but not limited to information
relating to trials conducted anywhere in the world;
such information shall be subject to the requirements
and obligations of this Order relating to “Intellectual
Property.”

“Consent  Agreement” means the Agreement
Containing Consent Order executed by Respondents
on May 28, 2010.

“Customer” means any Person that is a direct or
indirect purchaser of any D.A. Stuart AHRO Business
Product(s) in the United States (including all U.S.
territories and possessions).

“Customer Approvals and Information” means, with
respect to any D.A. Stuart AHRO Business Product(s):

1. all consents, authorizations and other approvals,
and pending applications and requests therefore,
required by any Customer applicable or related to
the research, development, manufacture, finishing,
packaging, distribution, marketing or sale of any
D. A. Stuart AHRO Business Product(s); and

2. all underlying information, data, filings, reports,
correspondence or other materials used to obtain or
apply for any of the foregoing, including, without
limitation, all data submitted to and all
correspondence with the Customer or any other
Person.

“DAS AHRO Intellectual Property” means all rights,
title and interest, worldwide, without limitation, in and
to all Intellectual Property relating to the D.A. Stuart
AHRO Business Product(s) or otherwise relating to or
used in connection with the research, development,
design, formulation, manufacturing, or technical
service or support for, all D.A. Stuart AHRO Business
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Products by D.A. Stuart prior to the Acquisition and
any improvements or additions thereto designed,
developed, formulated or tested after the Acquisition
by Respondents, including, but not limited to, all DAS
AHRO Intermediate Component IP; provided,
however, that Houghton shall have a right to obtain a
license from the Commission-approved Acquirer to
use the Licensor Intellectual Property to manufacture
aluminum hot rolling oils for sale and use solely
outside the United States (and its territories and
possessions), pursuant to a Remedial Agreement;
provided further, however, that notwithstanding the
foregoing, and for the avoidance of doubt,
Respondents shall not manufacture, use or sell or
attempt to replicate, reverse engineer or otherwise
produce any Intermediate Components, or any
Products containing or using any Intermediate
Components or any DAS AHRO Intermediate
Component IP, except insofar as such Intermediate
Components or Products containing or using
Intermediate Components or DAS AHRO Intermediate
Component IP are either: (i) produced by Respondents
solely to be supplied to the Commission-approved
Acquirer or to the Respondents pursuant to a Remedial
Agreement for a limited transitional period after the
Closing Date; and/or (ii) supplied to Respondents by
the Commission-approved Acquirer pursuant to a
Remedial Agreement;

“DAS AHRO Intermediate Component IP” means all
Intellectual Property and Confidential Business
Information relating to the Intermediate Components
owned or used by D.A. Stuart prior to the Acquisition,
and any improvements or additions thereto designed,
developed, formulated or tested after the Acquisition.

“D.A. Stuart” means D.A. Stuart Holding GmbH, a
limited liability company incorporated under the laws
of Germany with its offices and principal place of
business located at Konigsstrasse 1, 41460 Neuss,
Germany.
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“D.A. Stuart AHRO Business” means all of
Respondents’ rights, title and interest in and to all of
the following business, property and assets, tangible
and intangible, relating to or used in the aluminum hot
rolling oil business of D.A. Stuart in the United States
(including all U.S. territories and possessions) as it
existed prior to the Acquisition, together with any
improvements or additions thereto after the
Acquisition, including, but modifying in specified
respects, “D.A. Stuart’s Aluminum Business” as held
separate and apart from and independent of Houghton
pursuant to the terms of the Agreement to Hold
Separate, and also including, but not limited to:

1. the Held Separate Business;

2. contracts, including Customer contracts in the
United States (including all U.S. territories and
possessions) to the extent related to the D.A. Stuart
AHRO Business Products, and all of the former
D.A. Stuart’s rights, titles, and interests in and to
the contracts entered into in the ordinary course of
business with suppliers, sales representatives,
distributors, and agents (all in the United States) to
the extent related to the D.A. Stuart AHRO
Business Products;

3. at the Commission-approved Acquirer’s option, all
tangible personal property used in or relating solely
to the D.A. Stuart AHRO Business, or otherwise
provided for in a Remedial Agreement, including,
but not limited to field and laboratory equipment;

4. all Books and Records;

5. all Confidential Business Information; and

6. all consents, licenses, certificates, registrations or
permits issued, granted, given or otherwise made

available by or under the authority of any
Governmental Entity or pursuant to any legal
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requirement, and all pending applications therefore
or renewals thereof;

Provided, however, that the D.A. Stuart AHRO
Business shall not include:

1.

any real property interests (including fee simple
and leasehold interests), except as provided for in
the Quaker Lease Agreement;

any tangible personal property not used in or
relating solely to the D.A. Stuart AHRO Business;

any right to use any name or logo of Houghton or
of its predecessors or affiliates or its business, or
any variant or derivative thereof, including but not
limited to “Houghton International Inc.,”
“Houghton International,” “Houghton,” “Houghton
Intl,” “D.A. Stuart Company,” “D.A. Stuart,”
“Stuart,” “Rolkleen,” or “Rollshield”;

the Products: Alushield 150-IBC and Alushield
150-SW;

any tangible or intangible property or assets owned
or controlled by Respondents or in which
Respondents had any right, title, or interest in prior
to the Acquisition, except Confidential Business
Information or DAS AHRO Intellectual Property;

Intellectual  Property, except DAS AHRO
Intellectual Property;

any assets used to provide administrative or
support services, including accounting, finance,
accounts payable, accounts receivable, credit,
human resources, purchasing, shipping, and
information technology, relating to retained assets,
products or businesses, except as provided for in
any Transition Services Agreement;
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8. field and laboratory, testing, or test evaluation
equipment relating to retained assets, products or
businesses, except those identified in Section
2.2(d) of the Quaker Asset Purchase Agreement;

9. any manufacturing or production facilities or
plants, including the former D.A. Stuart’s
manufacturing facility located in Detroit,
Michigan, and any related assets physically located
or used at such facilities, except any such assets
identified in the Quaker Asset Purchase
Agreement;

10. any raw materials or inventories of work in
process;

11.any cash and cash equivalents (including
marketable securities and short term investments),
securities, negotiable instruments and deposits held
by Respondents or relating to the D.A. Stuart
AHRO Business, in lock boxes, in financial
institutions or elsewhere; or

12.any current and prior insurance policies of
Respondents or rights of any nature with respect
thereto, including all insurance recoveries
thereunder and rights to assert claims with respect
to any such insurance recoveries.

For the avoidance of doubt and notwithstanding the
foregoing: (i) D.A. Stuart AHRO Business shall
include Confidential Business Information, and (ii)
DAS AHRO Intellectual Property shall be included
within the Divestiture Assets, which Respondents shall
divest in accordance with the terms of this Order.

“D.A. Stuart AHRO Business Product(s)” means all
Products with respect to which D.A. Stuart was
engaged in the research, development, design,
formulation, manufacture, distribution, marketing or
sale prior to the Acquisition, and includes all Products
researched,  developed, designed, formulated,
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manufactured, distributed, marketed, or sold after the
Acquisition.

“D.A. Stuart Dedicated Aluminum Employees” means
the individuals identified and described in the
Agreement to Hold Separate with responsibilities for
Product  Management/Marketing, R&D, and
Sales/Technical Support, and any persons who replace
or have replaced those individuals consistent with the
terms of the Agreement to Hold Separate who are
identified in Non-Public Appendix B to this Order.

“Designee(s)” means any Person other than a
Respondent that has been designated by a
Commission-approved Acquirer to manufacture a
Product for that Commission-approved Acquirer.

“Divestiture Assets” means D.A. Stuart AHRO
Business and DAS AHRO Intellectual Property.

“Divestiture Trustee” means a trustee appointed by the
Commission pursuant to Paragraph VI.A. of this
Order.

“Governmental Entity(ies)” means any federal, state,
local, or non-U.S. government; any court, legislature,
governmental agency or governmental commission; or
any judicial or regulatory authority of any government.

“Held Separate Business” means D.A. Stuart’s
Aluminum Business as defined in the Agreement to
Hold Separate to mean, inter alia, the business of D.A.
Stuart in the United States as it existed prior to the
Acquisition, of designing, formulating, manufacturing
and selling hot rolling lubricants, coolants, and
additives, or components thereof, used in the process
of flat hot rolling of aluminum or any aluminum alloy
in the United States, and as held separate and apart
from and independent of Houghton, with maintained
viability, marketability, and competitiveness, pursuant
to the terms of the Agreement to Hold Separate.
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“Intellectual Property” means, without limitation: (1)
Know-How; (2) Patents; (3) Trade Names and Marks;
(4) all copyrights, copyright registrations and
applications, in both published works and unpublished
works, including domain names, the content of
website(s) located at the domain names, and all
copyrights in such website(s); and (5) all rights in any
jurisdiction anywhere in the world to sue and recover
damages or obtain injunctive relief for infringement,
dilution, misappropriation, violation, or breach, or
otherwise to limit the use or disclosure of any of the
foregoing.

“Interim Monitor” means a monitor appointed by the
Commission pursuant to Paragraph V. of this Order.

“Intermediate = Components”  means  chemical
compositions of esters and emulsifiers designated:
Code 556A, Code 566A and Code 18-16.

“Know-How” means all know-how, technology,
technical information, data, trade secrets, proprietary
information and knowledge, recipes, formulas,
formulations,  blend  specifications,  processes,
procedures, practices, standards, methods, techniques,
specifications, manuals, protocols, engineering, data,
raw material specifications, product development
records, customer specifications, equipment (including
repair and maintenance information), tooling, spare
parts, processes, procedures, product development
records, quality assurance and quality-control practices
and information and documentation, competitor
information, inventions, research and test procedures
and information, regulatory communications, and all
other information relating to or used in connection
with the research, development, design, formulation,
manufacturing, or technical service or support for,
Products, and all rights in any jurisdiction to limit the
use or disclosure thereof, anywhere in the world.
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“Law(s)” means all laws, statutes, rules, regulations,
ordinances, and other pronouncements having the
effect of law.

“Licensor Intellectual Property” means (1) the
formulations, research, development, and related
manufacturing information for the aluminum hot
rolling products listed in Non-Public Appendix C, (2)
U.S. Patent No. 6,060,438, and (3) any Know-How
owned by D.A. Stuart as of September 8, 2008, and
any improvements thereon as of the Closing Date,
relating to the design, research, development,
formulation, and manufacture of hot rolling lubricants,
coolants, and additives, or components thereof used in
the process of flat hot rolling of aluminum or any
aluminum alloy for use solely outside the United
States (and its territories and possessions); provided,
however, and for the avoidance of doubt, “Licensor
Intellectual Property” does not include (1) any rights
within the United States (including all U.S. territories
and possessions) except those rights to use to
manufacture as provided for in Section 3.1 of the
Quaker License agreement, or (2) any rights to DAS
AHRO Intermediate Component IP anywhere in the
world.

“Order” means the Decision and Order.

“Patent(s)”"means all patents, patents pending, patent
applications and statutory invention registrations,
including reissues, divisions, continuations,
continuations-in-part,  substitutions, supplementary
protection certificates, extensions and reexaminations
thereof, all inventions disclosed therein, all rights
therein provided by international treaties and
conventions, and all rights to obtain and file for patents
and registrations thereto, anywhere in the world.

“Person” means any individual, partnership, joint
venture, firm, corporation, association, trust,
unincorporated organization, or other business entity,
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and any subsidiaries, divisions, groups or affiliates
thereof.

“Product(s)” means lubricants, coolants, and additives
or components thereof used in the hot rolling of
aluminum plates or sheets of any alloy.

“Quaker” means Quaker Chemical Corporation, a
corporation organized, existing and doing business
under and by virtue of the laws of the State of
Pennsylvania, with its office and principal place of
business located at One Quaker Park, 901 Hector
Street, Conshohocken, Pennsylvania 19428-0809.

“Quaker Divestiture  Agreements” means the
following, which are referenced in and attached to this
Order as Non-Public Appendix D:

1. Asset Purchase and Sale Agreement by and among
Quaker Chemical Corporation and Houghton
International, Inc., dated May 28, 2010, and all
amendments, exhibits, attachments, agreements
and schedules thereto (“Quaker Asset Purchase
Agreement”);

2. Transition Services Agreement by and among
Quaker Chemical Corporation and Houghton
International, Inc., dated May 28, 2010, which is
attached as Exhibit A to the Quaker Asset Purchase
Agreement, and all amendments, exhibits,
attachments, agreements and schedules thereto
(“Quaker Transition Services Agreement”);

3. License Agreement by and among Quaker
Chemical Corporation and Houghton International,
Inc., dated May 28, 2010, which is attached as
Exhibit B to the Quaker Asset Purchase
Agreement, and all amendments, exhibits,
attachments, agreements and schedules thereto
(“Quaker License Agreement”);
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4. Supply Agreement by and among Quaker
Chemical Corporation and Houghton International,
Inc., dated May 28, 2010, and all amendments,
exhibits, attachments, agreements and schedules
thereto (“Quaker Supply Agreement”);

5. Quaker Lease Agreement; and

6. all other agreements by and among Quaker and
Houghton, including all amendments, exhibits,
attachments, agreements and schedules thereto,
related to the divestiture of the Divestiture Assets.

“Quaker Lease Agreement” means

“Relevant Employees” means the Manager and D.A.
Stuart Dedicated Aluminum Employees.

“Remedial Agreement(s)” means the following:

1. Quaker Divestiture Agreements that have been
approved by the Commission to accomplish the
requirements of this Order in connection with the
Commission’s determination to make this Order
final; and/or

2. any agreement(s) between Respondents and a
Commission-approved Acquirer (or between a
Divestiture Trustee and a Commission-approved
Acquirer), and all amendments, exhibits,
attachments, agreements, and schedules thereto,
related to divestiture of the Divestiture Assets that
have been approved by the Commission to
accomplish the requirements of this Order.

“Technical Support” means, without limitation, all
capabilities to provide customer-specific technical
expertise, Product modification, Product tailoring,
Product tweaking, Product performance advice,
equipment assessment, on-site Product assistance, off-
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site Product assistance, and general Product issue-
solving and trouble-shooting.

“Termination Date” means the date on which
Respondents’ provision of Transition Services to the
Commission-approved Acquirer (including Quaker)
pursuant to a Transition Services Agreement
(including, but not limited to, the Quaker Transition
Services Agreement if it is approved by the
Commission in connection with the Commission’s
determination to make this Order final) terminates or
has terminated.

“Third Party(ies)” means any Person other than the
following: (1) the Respondents, or (2) the
Commission-approved Acquirer.

“Trade Names and Marks” means all trade names,
commercial names and brand names, all registered and
unregistered trademarks, service marks, including
registrations and applications for registration thereof
(and all renewals, modifications, and extensions
thereof), trade dress, logos, and appellations,
geographical indications or designations, domain
name(s), universal resource locators (“URL”), and
registrations  thereof issued by any Person,
Governmental Entity(ies) or authority that issues and
maintains the domain name registration, and all rights
related thereto under common law and otherwise, and
the goodwill symbolized by and associated therewith,
anywhere in the world.

“Transition  Services” means any transitional
manufacturing, supply, Technical Support, or other
services necessary for the continued manufacture,
development, use, import, distribution, marketing, or
sale of the D.A. Stuart AHRO Business Products by
the Commission-approved Acquirer

“Transition Services Agreement(s)” means any
transitional agreement or arrangement entered into by
and between the Respondents and a Commission-
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approved Acquirer to provide Transition Services that
receives the prior approval of the Commission and
thereby becomes a Remedial Agreement, or that is
otherwise approved by the Commission in connection
with the Commission’s determination to make this
Order final, including, but not limited to, the Quaker
Transition Services Agreement included as part of the
Quaker Divestiture Agreements if it is approved by the
Commission in connection with the Commission’s
determination to make this Order final and thereby
becomes a Remedial Agreement.

IT ISFURTHER ORDERED that:

A.

Not later than ten (10) days after the date this Order
becomes final, Respondents shall divest the
Divestiture Assets, absolutely and in good faith to
Quaker, pursuant to and in accordance with the Quaker
Divestiture Agreements (which agreements shall not
limit or contradict, or be construed to limit or
contradict, the terms of this Order, it being understood
that this Order shall not be construed to reduce any
rights or benefits of Quaker or to reduce any
obligations of Respondents under such agreements),
and each such agreement, if it becomes a Remedial
Agreement related to the divestiture of the D.A. Stuart
AHRO Business to Quaker, is incorporated by
reference into this Order and made a part hereof;
Provided, however, that:

1. if Respondents have divested the Divestiture
Assets to Quaker prior to the date this Order
becomes final, and if, at the time the Commission
determines to make this Order final, the
Commission notifies Respondents that Quaker is
not an acceptable acquirer of the Divestiture
Assets, then Respondents shall immediately
rescind the transaction with Quaker and shall
divest the Divestiture Assets to a Commission-
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approved Acquirer no later than six (6) months
from the date the Order becomes final, absolutely
and in good faith, at no minimum price, and only
in a manner that receives the prior approval of the
Commission; or

2. if the Respondents have divested the Divestiture
Assets to Quaker prior to the date this Order
becomes final, and if, at the time the Commission
determines to make this Order final, the
Commission notifies the Respondents that the
manner in which the divestiture was accomplished
IS not acceptable, the Commission may direct the
Respondents, or appoint a Divestiture Trustee,
pursuant to Paragraph VI. of this Order, to effect
such modifications to the manner of divesting
Divestiture Asset to Quaker (including, but not
limited to, entering into additional agreements or
arrangements) as may be necessary to satisfy the
requirements of this Order.

Notwithstanding the timing requirement in Paragraph
I1.A., above, Respondents shall submit all Confidential
Business Information relating to the D.A. Stuart
AHRO Business to Quaker in good faith, in a timely
manner (i.e., as soon as practicable, avoiding any
delays in transmission of the respective information);
and in a manner that ensures its completeness and
accuracy and that fully preserves its usefulness.

Prior to the Closing Date, Respondents shall secure all
consents and waivers from all Third Parties that are
necessary for Respondents to divest the Divestiture
Assets and/or to grant any license(s) to a Commission-
approved Acquirer to assure the continued use,
research, development, manufacture, marketing,
distribution, sale, or import of the D.A. Stuart AHRO
Business Products by the Commission-approved
Acquirer (or the Designee(s) of the Commission-
approved  Acquirer); provided, however, that
Respondents may satisfy this requirement by certifying
that such Commission-approved Acquirer has executed
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all such agreements directly with each of the relevant
Third Parties.

Until the divestiture of the Divestiture Assets and
pursuant to the Agreement to Hold Separate,
Respondents shall continue to hold D.A. Stuart’s
AHRO Business separate, apart, and independent of
Houghton and take all steps necessary to ensure that
D.A. Stuart’s AHRO Business is maintained and
operated as a separate and independent competitor in
the business of designing, formulating, and selling
lubricants, coolants, and additives, or components
thereof used in the process of hot rolling aluminum
sheet and aluminum plate; and Respondents shall
continue to take such steps as are necessary to
maintain, and assure the continued maintenance of, the
viability, marketability, and competitiveness of D.A.
Stuart’s AHRO Business and the DAS AHRO
Intellectual Property, including without limitation,
DAS AHRO Intermediate Component IP, and to
prevent  the  destruction, removal, wasting,
deterioration, or impairment of D.A. Stuart’s AHRO
Business and the DAS AHRO Intellectual Property,
except for ordinary wear and tear, and the disposition
of inventory and other assets in the ordinary course of
business and shall not sell, transfer, encumber, or
otherwise impair D.A. Stuart’s AHRO Business, the
DAS AHRO Intellectual Property, including, without
limitation, the DAS AHRO Intermediate Component
IP; provided, however, that if Respondents have
divested the Divestiture Assets to Quaker, and if, at the
time the Commission determines to make this Order
final, the Commission notifies Respondents that
Quaker is not an acceptable acquirer of the Divestiture
Assets and Respondents are required to rescind the
transaction with Quaker pursuant to Paragraph I1.A.1.
of this Order, Respondents shall comply with the terms
of this Paragraph 11.D. and with paragraphs 1-11 of the
Agreement to Hold Separate until divestiture of the
Divestiture Assets to a Commission-approved
Acquirer,
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E. In the event that the Quaker Transition Services
Agreement becomes a Remedial Agreement:

1. any extensions of the Transition Period (as defined
in such agreement) during which Respondent shall
provide Transition Services to Quaker shall be at
the sole option of Quaker; provided, however, that
any manufacturing, supply or other services
provided by Respondents to Quaker pursuant to the
Quaker Transition Services Agreement shall not be
extended and shall not otherwise continue beyond
a total period of two (2) years after the Closing
Date without the prior approval of the
Commission;,

2. Respondents shall notify the Commission in
writing of the Termination Date with respect to the
provision of Transition Services to Quaker
pursuant to the Quaker Transition Services
Agreement; and,

3. as a limited exception to the prohibitions and
requirements of Paragraph IV. of this Order,
Respondents shall be permitted to use DAS AHRO
Intellectual Property and the Confidential Business
Information, and have continued access to copies
of Books and Records only pursuant to, and subject
to the approval of the Commission, a restricted and
limited license to use only as necessary to perform
Respondents’ obligations pursuant to the Quaker
Transition Services Agreement, and then only
during the term of the Quaker Transition Services
Agreement and only for the limited purposes of
complying with the Quaker Transition Services
Agreement; Provided, however, that Respondents
shall:

a. immediately following the Termination Date,
transfer and deliver expeditiously all DAS
AHRO Intellectual Property, Confidential
Business Information, and Books and Records
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(and all copies thereof) to Quaker, in a manner
that ensures the completeness and accuracy of
such documents, information, materials and
Intellectual Property and that fully preserves
their usefulness, and remove completely all
DAS AHRO Intellectual Property and
Confidential Business Information, including
without limitation all DAS AHRO Intermediate
Component IP, from Respondents’ possession,
custody and control;

b. complete such transfer and delivery to Quaker
and removal from Respondents’ possession,
custody and control within thirty (30) days of
the Termination Date; and

c. no later than ten (10) days after completing
such transfer, delivery, and removal, submit a
report to the Commission describing how
Respondents have complied with the
requirements of this Paragraph Il.LE.3., and
certifying under oath to the Commission that
all such documents, information, materials and
Intellectual Property have been transferred,
delivered, and removed, as required, and that
none is in the possession, custody or control of
or retained by Respondents.

If the Commission-approved Acquirer is not Quaker,
at the option of the Commission-approved Acquirer
Respondents shall enter into appropriate Transition
Services Agreement(s) to provide Transition Services
to the Commission-approved Acquirer, subject to the
approval of the Commission, for a period not to exceed
two (2) years after the Closing Date, at no more than
Respondents’ Actual Cost; provided, however, that
Respondents shall not modify or amend such
Transition Services Agreement(s), and shall not
continue to provide manufacturing, supply or other
services to the Commission-approved Acquirer beyond
the two (2) year period provided by this Paragraph
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without the prior approval of the Commission;
provided further, that as a limited exception to the
prohibitions and requirements of Paragraph IV. of this
Order, Respondents shall:

1. be permitted to use DAS AHRO Intellectual
Property and Confidential Business Information
and have access to copies of Books and Records
only pursuant to, and subject to the approval of the
Commission, a restricted and limited license to use
only as necessary to perform Respondents’
obligations pursuant to the Transition Services
Agreement(s), and then only during the term of the
Transition Services Agreement(s) and only for the
limited purposes of the Transition Services
Agreement(s); and

2. following the Termination Date, shall fully comply
with the requirements of Paragraph I1.E.3. of this
Order regarding, inter alia, the expeditious transfer
and delivery to the Commission-approved Acquirer
of all DAS AHRO Intellectual Property,
Confidential Business Information, and Books and
Records (and all copies thereof), the submission of
a report to the Commission, and the certification
under oath to the Commission that all documents,
materials, information and Intellectual Property
have been transferred, delivered, and removed, as
required, and that none is in the possession,
custody or control of or retained by Respondents.

The purpose of the divestiture of the Divestiture Assets
and the additional requirements in this Order is to
ensure the continuation of D.A. Stuart’s AHRO
Business as a viable, on-going, independent and
competitive business, in the same line of commerce in
which D.A. Stuart’s AHRO Business was engaged at
the time of the Acquisition, including, but not limited
to, worldwide rights to and the ability to enforce
worldwide all DAS AHRO Intellectual Property, by a
firm with sufficient ability and an equivalent incentive
to invest and compete in that line of commerce that
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D.A. Stuart’s AHRO Business had before the
Acquisition, in order to remedy the lessening of
competition alleged in the Commission’s Complaint.

IT IS FURTHER ORDERED that Respondents shall:

A.

Not later than fifteen (15) days after signing the
Remedial Agreement, provide an opportunity for the
Commission-approved Acquirer:

1. to meet personally, and outside the presence or
hearing of any employee or agent of any
Respondent, with any one or more of the Relevant
Employees; and

2. to make offers of employment to any one or more
of the Relevant Employees;

Not interfere, directly or indirectly, with the hiring or
employing by the Commission-approved Acquirer of
Relevant Employees;

Remove any impediments or incentives within the
control of Respondents that may deter Relevant
Employees from accepting employment with the
Commission-approved Acquirer, including, but not
limited to, any non-compete provisions of employment
or other contracts with Respondents that would affect
the ability or incentive of those individuals to be
employed by the Commission-approved Acquirer, and
shall not make any counteroffer to a Relevant
Employee who receives a written offer of employment
from the Commission-approved Acquirer; provided,
however, that nothing in this Order shall be construed
to require Respondents to terminate the employment of
any employee or prevent Respondents from continuing
the employment of any employee;
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D. Provide all Relevant Employees with reasonable
financial incentives to continue in their positions until
the Closing Date. Such incentives shall include, but
are not limited to, a continuation, until the Closing
Date, of all employee benefits, including regularly
scheduled raises, bonuses, and vesting of pension
benefits (as permitted by Law and for those Relevant
Employees covered by a pension plan), offered by
Respondents; and

E. Not, for a period of one (1) year following the Closing
Date, directly or indirectly, solicit or otherwise attempt
to induce any of the Relevant Employees to terminate
his or her employment with the Commission-approved
Acquirer; provided, however, that Respondents may:

1. advertise for employees in newspapers, trade
publications, or other media, or engage recruiters
to conduct general employee search activities, in
either case not targeted specifically at Relevant
Employees; or

2. hire Relevant Employees who apply for
employment with Respondents, as long as such
employees were not solicited by Respondents in
violation of this Paragraph Il1.E.; provided further,
however, that this Paragraph IIL.E. shall not
prohibit Respondents from making offers of
employment to or employing any Relevant
Employee if the Commission-approved Acquirer
has notified Respondents in writing that the
Commission-approved Acquirer does not intend to
make an offer of employment to that employee, or
where such an offer has been made and the
employee has declined the offer.

V.
IT IS FURTHER ORDERED that:

A Respondents shall not use, solicit, or access, directly or
indirectly, any DAS AHRO Intellectual Property or
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Confidential Business Information, and shall not
disclose, provide, discuss, exchange, circulate, convey,
or otherwise furnish such DAS AHRO Intellectual
Property or Confidential Business Information,
directly or indirectly, to or with any Person other than:

1. as necessary to comply with the requirements of
this Order, or

2. consistent with the limited exception permitted by
Paragraph 11.E.3. of this Order and pursuant to a
Remedial Agreement, including without limitation
the Quaker Transition Services Agreement (or any
other Transition Services Agreement(s) with a
Commission-approved  Acquirer  other  than
Quaker); provided, however, that Respondents
shall be permitted to use the Licensor Intellectual
Property but only in a manner that is consistent
with the requirements of this Order.

Respondents shall not, directly or indirectly, attempt to
replicate, reverse engineer or otherwise produce any
Intermediate  Components; provided, however, that
Respondents may continue to produce Intermediate
Components for a limited transitional period after the
Closing Date consistent with the Transition Services
Agreement or the Supply Agreement.

Prior to the Closing Date, Respondents shall provide
written notification of the restrictions, prohibitions and
requirements of Paragraphs IV.A. and B. of this Order
to all of Respondents’ personnel (i) who are or were
involved in the provision of Transition Services to a
Commission-approved Acquirer (including Quaker)
pursuant to a Transition Services Agreement, or (ii)
who otherwise had access to or possession, custody or
control of any DAS AHRO Intellectual Property or
Confidential Business Information prior to the
Termination Date. Respondents may provide such
notification by e-mail with return receipt requested or
similar transmission, and must keep a file of any
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receipts or acknowledgments for one (1) year after the
Closing Date. Respondents shall provide a copy of
such notification to the Commission-approved
Acquirer.  Respondents shall maintain complete
records of all such notifications at Respondents’
corporate headquarters and shall provide an officer’s
certification to the Commission, stating that such
acknowledgment program has been implemented and
is being complied with. Respondents shall provide the
Commission-approved Acquirer with copies of all
certifications, notifications and reminders sent to
Respondents’ personnel.

Within thirty (30) days after the Termination Date,
Respondents shall:

1. require, as a condition of continued employment
post-divestiture, that each of Respondents’
employees who had access to or possession,
custody or control of any DAS AHRO Intellectual
Property or Confidential Business Information sign
a confidentiality agreement that complies with the
restrictions, prohibitions and requirements of this
Order and prohibits Respondents’ employees from
using or disclosing DAS AHRO Intellectual
Property or Confidential Business Information in
connection with Respondents’ Products or
businesses; and

2. institute procedures and requirements and take
such actions as are necessary to ensure that
Respondents’  personnel  comply  with the
restrictions, prohibitions and requirements of this
Paragraph 1V. , including all actions that
Respondents would take to protect their own trade
secrets and confidential information.
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V.

IT ISFURTHER ORDERED that:

A.

At any time after Respondents sign the Consent
Agreement in this matter, the Commission may
appoint a monitor (“Interim Monitor”) to assure that
Respondents expeditiously comply with all of their
obligations and perform all of their responsibilities as
required by this Order and the Remedial Agreements.

The Commission shall select the Interim Monitor,
subject to the consent of Respondents, which consent
shall not be unreasonably withheld. If Respondents
have not opposed, in writing, including the reasons for
opposing, the selection of a proposed Interim Monitor
within ten (10) days after notice by the staff of the
Commission to Respondents of the identity of any
proposed Interim Monitor, Respondents shall be
deemed to have consented to the selection of the
proposed Interim Monitor.

Not later than ten (10) days after the appointment of
the Interim Monitor, Respondents shall execute an
agreement that, subject to the prior approval of the
Commission, confers on the Interim Monitor all the
rights and powers necessary to permit the Interim
Monitor to monitor Respondents’ compliance with the
relevant requirements of this Order in a manner
consistent with the purposes of this Order.

If an Interim Monitor is appointed, Respondents shall
consent to the following terms and conditions
regarding the powers, duties, authorities, and
responsibilities of the Interim Monitor:

1. The Interim Monitor shall have the power and
authority to monitor Respondents’ compliance with
the divestiture and asset maintenance obligations
and related requirements of this Order, and shall
exercise such power and authority and carry out
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the duties and responsibilities of the Interim
Monitor in a manner consistent with the purposes
of this Order and in consultation with the
Commission.

2. The Interim Monitor shall act in a fiduciary
capacity for the benefit of the Commission.

3. The Interim Monitor shall serve until the later of:

a. the completion by Respondents of the
divestiture of the Divestiture Assets and the
termination of the Quaker Transition Services
Agreement (or any other Transition Services
Agreement with a Commission-approved
Acquirer), pursuant to this Order in a manner
that fully satisfies the requirements of this
Order and notification by the Commission-
approved Acquirer to the Interim Monitor that
it (or its Designee(s)) is fully capable of
producing the D.A. Stuart AHRO Business
Products acquired pursuant to a Remedial
Agreement independently of Respondents; or

b. the completion by Respondents of their
obligation to provide Transition Services to the
Commission-approved Acquirer;

provided, however, that the Commission may extend
or modify this period as may be necessary or
appropriate to accomplish the purpose of this Order.

4. Subject to any demonstrated legally recognized
privilege, the Interim Monitor shall have full and
complete access to Respondents’ personnel, books,
documents, records kept in the normal course of
business, facilities, and technical information, and
such other relevant information as the Interim
Monitor may reasonably request, related to
Respondents’ compliance with its obligations
under this Order, including, but not limited to, its
obligations related to the relevant assets.
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Respondents shall cooperate with any reasonable
request of the Interim Monitor and shall take no
action to interfere with or impede the Interim
Monitor’s ability to monitor Respondents’
compliance with this Order.

The Interim Monitor shall serve, without bond or
other security, at the expense of Respondents on
such reasonable and customary terms and
conditions as the Commission may set. The
Interim Monitor shall have authority to employ, at
the expense of the Respondents, such consultants,
accountants, attorneys, and other representatives
and assistants as are reasonably necessary to carry
out the Interim  Monitor’s duties and
responsibilities.

Respondents shall indemnify the Interim Monitor
and hold the Interim Monitor harmless against any
losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the
performance of the Interim Monitor’s duties,
including all reasonable fees of counsel and other
reasonable expenses incurred in connection with
the preparations for, or defense of, any claim,
whether or not resulting in any liability, except to
the extent that such losses, claims, damages,
liabilities, or expenses result from misfeasance,
gross negligence, willful or wanton acts, or bad
faith by the Interim Monitor.

Respondents shall report to the Interim Monitor in
accordance with the requirements of this Order
and/or as otherwise provided in any agreement
approved by the Commission. The Interim Monitor
shall evaluate the reports submitted to the Interim
Monitor by Respondents, and any reports
submitted by the Commission-approved Acquirer
with respect to the performance of Respondents’
obligations under this Order or the Remedial
Agreement. Within thirty (30) days from the date
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the Interim Monitor receives these reports, the
Interim Monitor shall report in writing to the
Commission  concerning  performance by
Respondents of their obligations under this Order.

Respondents may require the Interim Monitor and each
of the Interim Monitor’s consultants, accountants,
attorneys, and other representatives and assistants to
sign a customary confidentiality agreement; provided,
however, that such agreement shall not restrict the
Interim Monitor from providing any information to the
Commission.

The Commission may, among other things, require the
Interim Monitor and each of the Interim Monitor’s
consultants, accountants, attorneys, and other
representatives and assistants to sign an appropriate
confidentiality agreement related to Commission
materials and information received in connection with
the performance of the Interim Monitor’s duties.

If the Commission determines that the Interim Monitor
has ceased to act or failed to act diligently, the
Commission may appoint a substitute Interim Monitor
in the same manner as provided in this Paragraph V.

The Commission may on its own initiative, or at the
request of the Interim Monitor, issue such additional
orders or directions as may be necessary or appropriate
to assure compliance with the requirements of this
Order.

The Interim Monitor appointed pursuant to this Order
may be the same person appointed as a Divestiture
Trustee pursuant to the relevant provisions of this
Order.
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VI.

IT ISFURTHER ORDERED that:

A.

If Respondents have not fully complied with the
obligations imposed by this Order, the Commission
may appoint a trustee (“Divestiture Trustee”) to divest
the Divestiture Assets and comply with Respondents’
other obligations in a manner that satisfies the
requirements of this Order. In the event that the
Commission or the Attorney General brings an action
pursuant to Section 5(I) of the Federal Trade
Commission Act, 15 U.S.C. 8§ 45(l), or any other
statute enforced by the Commission, Respondents shall
consent to the appointment of a Divestiture Trustee in
such action to divest the required assets. Neither the
appointment of a Divestiture Trustee nor a decision not
to appoint a Divestiture Trustee under this Paragraph
VI.A. shall preclude the Commission or the Attorney
General from seeking civil penalties or any other relief
available to it, including a court-appointed Divestiture
Trustee, pursuant to Section 5(1) of the Federal Trade
Commission Act, or any other statute enforced by the
Commission, for any failure by Respondents to
comply with this Order.

The Commission shall select the Divestiture Trustee,
subject to the consent of Respondents, which consent
shall not be unreasonably withheld. The Divestiture
Trustee shall be a person with experience and expertise
in acquisitions and divestitures. If Respondents have
not opposed, in writing, and stated in writing their
reasons for opposing, the selection of any proposed
Divestiture Trustee within ten (10) days after notice by
the staff of the Commission to Respondents of the
identity of any proposed Divestiture Trustee,
Respondents shall be deemed to have consented to the
selection of the proposed Divestiture Trustee.

Not later than ten (10) days after the appointment of a
Divestiture Trustee, Respondents shall execute a trust
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agreement that, subject to the prior approval of the
Commission, transfers to the Divestiture Trustee all
rights and powers necessary to permit the Divestiture
Trustee to effectuate the divestiture required by, and
satisfy the additional obligations imposed by, this
Order.

If a Divestiture Trustee is appointed by the
Commission or a court pursuant to this Paragraph,
Respondents shall consent to the following terms and
conditions regarding the Divestiture Trustee’s powers,
duties, authority, and responsibilities:

1. Subject to the prior approval of the Commission,
the Divestiture Trustee shall have the exclusive
power and authority to effectuate the divestiture
required by, and satisfy the additional obligations
imposed by, this Order.

2. The Divestiture Trustee shall have one (1) year
after the date the Commission approves the trust
agreement described herein to accomplish the
divestiture, which shall be subject to the prior
approval of the Commission. If, however, at the
end of the one (1) year period, the Divestiture
Trustee has submitted a plan to satisfy the
obligations of Paragraph Il. or believes that such
can be achieved within a reasonable time, the
period may be extended by the Commission, or, in
the case of a court-appointed Divestiture Trustee,
by the court; provided, however, that the
Commission may extend the period only two (2)
times.

3. Subject to any demonstrated legally recognized
privilege, the Divestiture Trustee shall have full
and complete access to the personnel, books,
records, and facilities related to the relevant assets
that are required to be divested by this Order and to
any other relevant information, as the Divestiture
Trustee may request. Respondents shall develop
such financial or other information as the
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Divestiture Trustee may request and shall
cooperate  with  the  Divestiture  Trustee.
Respondents shall take no action to interfere with
or impede the Divestiture Trustee’s
accomplishment of the divestiture. Any delays
caused by Respondents shall extend the time under
this Paragraph VI.D. in an amount equal to the
delay, as determined by the Commission or, for a
court-appointed Divestiture Trustee, by the court.

The Divestiture Trustee shall use commercially
reasonable efforts to negotiate the most favorable
price and terms available in each contract that is
submitted to the Commission, subject to
Respondents”  absolute  and  unconditional
obligation to divest expeditiously and at no
minimum price. The divestiture shall be made in
the manner and to an acquirer as required by this
Order; provided, however, if the Divestiture
Trustee receives bona fide offers from more than
one acquiring entity, and if the Commission
determines to approve more than one such
acquiring entity, the Divestiture Trustee shall
divest to the acquiring entity selected by
Respondents from among those approved by the
Commission; provided further, however, that
Respondents shall select such entity within five (5)
days after receiving notification of the
Commission’s approval.

The Divestiture Trustee shall serve, without bond
or other security, at the cost and expense of
Respondents, on such reasonable and customary
terms and conditions as the Commission or a court
may set. The Divestiture Trustee shall have the
authority to employ, at the cost and expense of
Respondents, such consultants, accountants,
attorneys, investment bankers, business brokers,
appraisers, and other representatives and assistants
as are necessary to carry out the Divestiture
Trustee’s duties and responsibilities. The
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Divestiture Trustee shall account for all monies
derived from the divestiture and all expenses
incurred. After approval by the Commission of the
account of the Divestiture Trustee, including fees
for the Divestiture Trustee’s services, all remaining
monies shall be paid at the direction of
Respondents, and the Divestiture Trustee’s power
shall be terminated. The compensation of the
Divestiture Trustee shall be based at least in
significant part on a Commission arrangement
contingent on the divestiture of all of the relevant
assets that are required to be divested by this
Order.

Respondents shall indemnify the Divestiture
Trustee and hold the Divestiture Trustee harmless
against any losses, claims, damages, liabilities, or
expenses arising out of, or in connection with, the
performance of the Divestiture Trustee’s duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the
preparation for, or defense of, any claim, whether
or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or
expenses result from  misfeasance, gross
negligence, willful or wanton acts, or bad faith by
the Divestiture Trustee.

The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order.

The Divestiture Trustee shall report in writing to
Respondents and to the Commission every sixty
(60) days concerning the Divestiture Trustee’s
efforts to accomplish the divestiture.

Respondents may require the Divestiture Trustee
and each of the Divestiture Trustee’s consultants,
accountants, attorneys, and other representatives
and assistants to sign a customary confidentiality
agreement; provided, however, such agreement
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shall not restrict the Divestiture Trustee from
providing any information to the Commission.

If the Commission determines that a Divestiture
Trustee has ceased to act or failed to act diligently, the
Commission may appoint a substitute Divestiture
Trustee in the same manner as provided in this
Paragraph V1.

The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own
initiative or at the request of the Divestiture Trustee,
issue such additional orders or directions as may be
necessary or appropriate to accomplish the divestiture
required by this Order.

The Divestiture Trustee appointed pursuant to this
Paragraph V1. may be the same person appointed as
Interim Monitor pursuant to the relevant provisions of
this Order.

VII.

IT IS FURTHER ORDERED that:

A

Any Remedial Agreement shall not limit or contradict,
or be construed to limit or contradict, the terms of this
Order, it being understood that nothing in this Order
shall be construed to reduce any rights or benefits of
any Commission-approved Acquirer or to reduce any
obligations of Respondents under such agreements.

Each Remedial Agreement, if approved by the
Commission, shall be incorporated by reference into
this Order and made a part hereof.

Respondents shall comply with all terms of each
Remedial Agreement, and any breach by Respondents
of any term of the Remedial Agreement shall
constitute a failure to comply with this Order. If any
term of the Remedial Agreement varies from the terms
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of this Order (“Order Term”), then to the extent that
Respondents cannot fully comply with both terms, the
Order Term shall determine Respondents’ obligations
under this Order.

Respondents shall not modify or amend any material
term of any Remedial Agreement without the prior
approval of the Commission. Any material
modification of the Remedial Agreement between the
date the Commission approves the Remedial
Agreement and the Closing Date, without the prior
approval of the Commission, or any failure to meet
any material condition precedent to closing (whether
waived or not), shall constitute a violation of this
Order. Notwithstanding any paragraph, section, or
other provision of the Remedial Agreement, for a
period of five (5) years after the Closing Date, any
modification of a Remedial Agreement, without the
approval of the Commission, shall constitute a failure
to comply with this Order. Respondents shall provide
written notice to the Commission not more than five
(5) days after any modification (material or otherwise)
of the Remedial Agreement, or after any failure to
meet any condition precedent (material or otherwise)
to closing (whether waived or not).

VIII.

IT IS FURTHER ORDERED that:

A

Within thirty (30) days after the date this Order
becomes final, and every sixty (60) days thereafter
until Respondents have divested the Divestiture Assets
and the Quaker Transition Services Agreement (or any
other Transition Services Agreement with a
Commission-approved Acquirer) has terminated,
Respondents shall submit to the Commission a verified
written report setting forth in detail the manner and
form in which they intend to comply, are complying,
and have complied with this Order. Respondents shall
submit at the same time a copy of its report concerning
compliance with this Order to the Interim Monitor, if
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any Interim Monitor has been appointed. Respondents
shall include in its reports, among other things that are
required from time to time:

1. a full description of the efforts being made to
comply with the relevant Paragraphs of this Order;

2. if Quaker is not approved by the Commission
pursuant to Paragraph Il.A., a description of all
substantive contacts or negotiations related to the
divestiture of the Divestiture Assets and the
identity of all parties contacted and copies of all
written communications to and from such parties,
all internal memoranda, and all reports and
recommendations concerning completing their
obligations pursuant to Paragraph Il. of this Order;

3. a description of all DAS AHRO Intellectual
Property and Confidential Business Information
required to be delivered to the Commission-
approved Acquirer;

4. a detailed plan to deliver all DAS AHRO
Intellectual Property and Confidential Business
Information required to be delivered to the
Commission-approved Acquirer and any updates
or changes to such plan;

5. a description of all DAS AHRO Intellectual
Property and Confidential Business Information
delivered to the Commission-approved Acquirer,
including the type of information delivered,
method of delivery, and date(s) of delivery, and
updates as to what has been delivered;

6. a description of the DAS AHRO Intellectual
Property and Confidential Business Information
retained, if any, the reasons why it was retained,
and a projected date(s) of delivery;
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7. a description of all assistance provided to the
Commission-approved  Acquirer  during the
reporting period; and,

8. the Termination Date, including the required
certification under oath regarding Respondents’
compliance with the requirements of Paragraph
I1.E.3. (or Paragraph I1.F.2., as applicable).

B. One (1) year after the Order becomes final, annually
for the next nine years on the anniversary of the Order
date, and at other times as the Commission may
require, Respondents shall file a verified written report
with the Commission setting forth in detail the manner
and form in which they have complied and are
complying with the Order.

IX.

IT IS FURTHER ORDERED that Respondents shall notify
the Commission at least thirty (30) days prior to any proposed (1)
dissolution of the Respondents, (2) acquisition, merger or
consolidation of Respondents, or (3) any other change in the
Respondents that may affect compliance obligations arising out of
this Order, including, but not limited to, assignment, the creation
or dissolution of subsidiaries, or any other change in Respondents.

X.

IT IS FURTHER ORDERED that, for purposes of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request and
upon five (5) days’ notice to Respondents, Respondents shall,
without restraint or interference, permit any duly authorized
representative(s) of the Commission:

A. Access, during business office hours of the
Respondents and in the presence of counsel, to all
facilities and access to inspect and copy all books,
ledgers, accounts, correspondence, memoranda, and all
other records and documents in the possession or
under the control of the Respondents related to
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compliance with this Order, which copying services
shall be provided by the Respondents at their expense;
and

B. To interview officers, directors, or employees of the
Respondents, who may have counsel present,
regarding such matters.

XI.

IT IS FURTHER ORDERED that this Order shall terminate
ten (10) years from the date on which this Order becomes final.

By the Commission.

ANALYSIS OF AGREEMENT CONTAINING CONSENT
ORDERS TO AID PUBLIC COMMENT

|. Introduction

The Federal Trade Commission (“Commission”) has accepted
for public comment, subject to final approval, an Agreement
Containing Consent Order (“Consent Agreement”) from AEA
Investors 2006 Fund, L.P., HIl Holding Corporation, and
Houghton International, Inc. (“Houghton”), (collectively
“Respondents”). The purpose of the proposed Consent
Agreement is to remedy the anticompetitive effects that would
otherwise result from Respondents’ acquisition of the Aluminum
Hot Rolling Oil (“AHRO”) business of D.A. Stuart GmbH
(“Stuart”). Under the terms of the agreement, Respondents will
divest the U.S. AHRO business of Stuart to Quaker Chemical
Corporation (“Quaker”). The proposed consent also requires
Respondents to divest related intellectual property rights
necessary to ensure that Quaker will be able to quickly and fully
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replicate the competition that would have been eliminated by the
acquisition.

The proposed Consent Agreement has been placed on the
public record for 30 days to solicit comments from interested
persons. Comments received during this period will become part
of the public record. After 30 days, the Commission will review
the proposed Consent Agreement again, and will decide whether
it should withdraw from the proposed Consent Agreement or
make the accompanying Decision and Order (“Order”) final.

On July 3, 2008, Respondents proposed to acquire all
outstanding Stuart voting securities. The Commission’s complaint
alleges that the acquisition by Respondents of Stuart’s AHRO
business violates Section 7 of the Clayton Act, as amended, 15
U.S.C. § 18, and Section 5 of the Federal Trade Commission Act,
as amended, 15 U.S.C. 8 45, by eliminating an actual, direct and
substantial competitor from the market for AHRO in North
America. The proposed Consent Agreement would remedy the
alleged violations by requiring a divestiture that will replace the
competition that otherwise would be lost in this market as a result
of the acquisition.

Il. The Parties

AEA Investors 2006 Fund, L.P., controls HIlI Holding
Corporation, which in turn owns 100 percent of Houghton.
Houghton is a specialty chemicals manufacturer and management
services provider headquartered in Valley Forge, Pennsylvania.
Houghton produces a variety of specialty chemicals in its three
United States production facilities, including fluids for metal
cutting, fluid power (hydraulics), and metal rolling, including
AHRO. Houghton is the largest seller of AHRO in North
America.

Stuart was a wholly-owned subsidiary of Wilh. Werhahn KG,
a German holding company. Stuart was a metalworking fluids
manufacturer and management service provider headquartered in
Warrenville, Illinois. Stuart manufactured metalworking fluids,
including AHROs, in its Warrenville, Illinois, and Detroit,
Michigan, facilities. Prior to the merger, Stuart was the second
largest seller of AHRO in North America.
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Quaker, the proposed buyer of Stuart’s AHRO assets, is a
leading global provider of process and specialty chemicals. It also
offers chemical management services. Based in Conshohocken,
Pennsylvania, Quaker reported total 2007 worldwide revenues of
$546 million. Quaker currently holds a very small share of the
North American AHRO market.

I11. Aluminum Hot Rolling Oil

AHRO is a critical input to an industrial process known as the
“hot rolling” of aluminum alloy. Hot rolling creates large coils or
plates of flat rolled aluminum stock, which are production inputs
for a diverse variety of products such as beverage cans,
automobile parts, building products like window frames and rain
gutters, as well as a variety of aerospace and defense products.

As the mill operates, AHRO provides both cooling and
lubrication to the metal stock. A modern aluminum hot mill must
maintain extremely narrow manufacturing tolerances, and the
correct AHRO formulation is critical to both the quality of the
finished product and the efficient operation of the mill.

The relevant product market is AHRO and associated
technical support services. AHRO customers require custom-
formulated AHRO designed to reflect the unique specifications of
their particular facility and also require their AHRO supplier to
provide on-going, high-level technical support. AHRO customers
would not switch to lubricants used to roll other metals or to
other, unrelated lubricants in the event of a small but significant
price increase.

The relevant geographic market is limited to North America.
Customers in the U.S. are unlikely to utilize an AHRO supplier
without domestic manufacturing and support capabilities. Both
Houghton and Stuart maintained separate manufacturing facilities
in Europe and Asia as well as in North America and very little
product is shipped overseas due to high transportation costs and
the long lead times required to transport these products by marine
vessel.
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The relevant market is highly concentrated, and the
acquisition increased market concentration significantly,
eliminating substantial and direct competition between the two
most significant AHRO producers. The acquisition also resulted
in Houghton controlling roughly 75% of the North American
market for AHRO.

Evidence of head-to-head competition eliminated by the
acquisition supports the anticompetitive implications of such
dramatic increases in concentration. Customers benefitted from
the rivalry between Houghton and Stuart in the form of lower
prices, improved products and better service. Left unremedied,
the acquisition likely would cause anticompetitive harm by
enabling Houghton to profit by unilaterally raising the prices of
AHRO, as well as reducing its incentive to improve quality and
provide better service.

New suppliers are unlikely to enter this market to deter or
counteract the anticompetitive effects of the acquisition. Quaker
tried without much success to enter the North American market
for AHRO in the late 1990s, but largely abandoned those efforts.
Technological requirements, high customer switching costs and
reputation pose substantial barriers to entrants attempting to sell
AHRO to North American customers. As a result, new entry
sufficient to achieve a significant market impact is unlikely to
occur in a timely manner.

IV. The Proposed Consent Agreement

The Consent Agreement remedies the anticompetitive effects
of the acquisition by requiring the divestiture of Stuart’s U.S.
AHRO Business to a Commission-Approved Acquirer. Quaker
has agreed to purchase this business. Specifically, the proposed
Consent Agreement requires divestiture of Stuart’s AHRO
customer contracts, business information and all of Stuart’s
AHRO-related intellectual property, including all the formulations
and technical information that are necessary to compete
independently and effectively.  Quaker has also reached
employment agreements with all the key Stuart AHRO
employees, ensuring that Stuart’s existing AHRO capabilities are
transferred to Quaker.
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The proposed Consent Agreement contains several provisions
designed to ensure that the divestiture is successful. First, it
requires Houghton to provide transitional services to Quaker or
another Commission-approved buyer. These transition services
will facilitate a smooth transition of Stuart’s U.S. AHRO business
to the acquirer, and ensure continued and uninterrupted
competition during the transition. Second, if Respondents fail to
divest Stuart’s U.S. AHRO business to a Commission-approved
buyer, the proposed Consent Agreement permits the Commission
to appoint a trustee to divest the assets. Third, the proposed
Consent agreement requires Respondents to remove any
contractual impediments that may deter the former Stuart AHRO
employees from accepting employment with the Commission-
approved buyer.  Fourth, the proposed Consent Agreement
permits the Commission to appoint an interim monitor to oversee
compliance with the Agreement’s provisions. Quaker and
Houghton have also entered into a short-term non-compete
agreement. This agreement protects Quaker from losing its U.S.
AHRO customers to Houghton until after Houghton completes its
obligations to provide transitional services to Quaker.

Respondents are required to hold the Stuart U.S. AHRO
business separate and apart from Houghton’s AHRO business and
maintain that business until it can be divested to a Commission-
approved acquirer.

V. Opportunity for Public Comment

The Proposed Order has been placed on the public record for
thirty days for receipt of comments by interested persons.
Comments received during this period will become part of the
public record. After thirty days, the Commission will review the
Proposed Order again and the comments received and will decide
whether it should withdraw from the Proposed Order or make it
final. By accepting the Proposed Order subject to final approval,
the Commission anticipates that the competitive problems alleged
in the complaint will be resolved. The purpose of this analysis is
to inform and invite public comment on the Proposed Order,
including the proposed divestitures, and to aid the Commission in
its determination of whether to make the Proposed Order final.
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This analysis is not intended to constitute an official interpretation
of the Proposed Order, nor is it intended to modify the terms of
the Proposed Order in any way.
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IN THE MATTER OF

NUFARM LIMITED

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE
COMMISSION ACT

Docket No. C-4298; File No. 081 0130
Filed September 7, 2010 — Decision, September 7, 2010

The complaint alleges that Nufarm Limited’s 2008 acquisition of A.H. Marks
Holding Limited injured competition in the U.S. market for three types of
phenoxy herbicides, MCPA, MCPP-p, and 2,4DB, which are widely used on
grass, and wheat, barley, peanut, and alfalfa crops. The complaint alleges that
the acquisition created a monopoly in the markets for MCPA and MCPP-p
markets and substantially increased concentration in the 2,4DB market. The
consent order requires Nufarm to divest A.H. Marks’ MCPA rights and assets
to a new competitor, Albaugh, Inc.; and to divest A.H. Marks” MCPP-p rights
and assets to a second new competitor, PBI Gordon Co. The consent order also
requires Nufarm to modify certain agreements related to MCPA and 2,4DB, in
order to facilitate Albaugh and PBI Gordon’s transition into the U.S. market.
The consent order permits the Commission to appoint a trustee to ensure the
assets are divested.

Participants
For the Commission: Jonathan Platt and Nancy Turnblacer.

For the Respondent: Steve Kowal, K&L Gates LLP; and
David Stetler, Stetler and Duffy, Ltd.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act and the Clayton Act, and by virtue of the authority vested in it
by said Acts, the Federal Trade Commission (“Commission”),
having reason to believe that Respondent Nufarm Limited
(“Nufarm”), a corporation subject to the jurisdiction of the
Commission, entered into an agreement, in violation of Section 5
of the Federal Trade Commission Act, as amended, 15 U.S.C. §
45, pursuant to which Nufarm acquired all the shares of A.H.
Marks Holding Limited (“A. H. Marks”) in violation of Section 5
of the Federal Trade Commission Act, as amended, 15 U.S.C. 8
45, and Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18,
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and it appearing to the Commission that a proceeding in respect
thereof would be in the public interest, hereby issues its complaint
stating its charges as follows:

. SUMMARY

1. In March 2008, Nufarm acquired A.H. Marks in a
transaction combining two leading manufacturers of phenoxy
herbicides. ~ The acquisition resulted in Nufarm obtaining
monopoly positions in two phenoxy herbicide markets (MCPA
and MCPP-p) and reduced a third market (2,4DB) to a duopoly.
The merger is likely to result in higher prices and other
anticompetitive effects.

Il. THE RESPONDENT

2. Respondent Nufarm is a corporation organized and
existing under the laws of Australia, with its office and principal
place of business located at 103-105 Pipe Road, Laverton North,
Victoria 3026. Nufarm has two subsidiaries in the United States,
Nufarm Americas and Nufarm Turf and Specialty, both located at
150 Harvester Drive, Suite 200, Burr Ridge, IL 60527.

3. Nufarm manufactures, markets, and distributes crop
protection products, including herbicides, fungicides and
insecticides in the United States. It is one of the world's leading
producers and distributors of phenoxy herbicides such as MCPA,
MCPP-p, and 2,4DB.

I1l. THE ACQUIRED COMPANY

4. Prior to the acquisition, A. H. Marks was a corporation
organized and existing under the laws of the United Kingdom,
with its office and principal place of business located at Wyke,
Bradford, West Yorkshire, BD 12 9EJ, England, United Kingdom.

5. A.H. Marks produced and exported phenoxy herbicides to
the United States.
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IV. THE ACQUISITION

6. On or about March 4, 2008, Nufarm, pursuant to an
agreement with A.H. Mark’s shareholders (“the Acquisition
Agreement”), acquired all the issued shares of A. H. Marks (“the
Acquisition”).

V. JURISDICTION

7. At all times relevant herein, Nufarm has been, and is now,
a corporation as “corporation” is defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44; and at all times
relevant herein, Nufarm has been, and is now, engaged in
commerce as “commerce” is defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. § 44, and Section 1 of the
Clayton Act, 15 U.S.C. § 12.

8. At all times relevant herein, A.H. Marks was a corporation
as “corporation” is defined in Section 4 of the Federal Trade
Commission Act, 15 U.S.C. § 44; and at all times relevant herein,
A.H. Marks was engaged in commerce as “commerce” is defined
in Section 4 of the Federal Trade Commission Act, 15 U.S.C. 8
44, and Section 1 of the Clayton Act, 15 U.S.C. § 12.

VI. RELEVANT PRODUCT MARKET

9. Phenoxy herbicides, which include MCPA, MCPP-p, and
2,4DB, are widely used to eliminate broadleaf weeds from lawns,
fields and crops. Specifically, MCPA, or products containing
MCPA, are used frequently on wheat and barley crops, as well as
on grass. MCPP-p, or products containing MCPP-p, are
frequently used on grass. 2,4DB, or products containing 2,4DB,
are used on peanut and alfalfa crops.

10. The relevant product markets in which to analyze the
Acquisition include the manufacture and sale of these three
phenoxy herbicides:

a. MCPA or 2-methyl-4-chlorophenoxyacetic acid.
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b. MCPP-p or 2-(4-chloro-2-methylphenoxy) propanoic
acid.

c. 2,4DB or 4-(2,4-dichlorophenoxy) butyric acid, 4-(2,4-
dichlorophenoxy) butanoic acid.

VIl. RELEVANT GEOGRAPHIC MARKET

11. The relevant geographic area within which to analyze the
effects of the Acquisition is the United States.

VIIl. STRUCTURE OF THE MARKET

12. The Acquisition merged the only competitors in the
markets for MCPA and MCPP-p and two of only three
competitors in the 2,4DB market.

13. The Acquisition substantially increased concentration in
the already highly concentrated MCPA, MCPP-p, and 2,4DB
markets.

IX. COMPETITIVE EFFECTS

14. The Acquisition may have substantially lessened
competition in the relevant markets by, among other things:

a. Eliminating actual, direct, and substantial, competition
between Nufarm and A.H. Marks;

b. Reducing the number of competitors in the MCPA and
MCPP-p markets from two to one, creating
monopolies in the markets for both products, and
giving Nufarm substantial market power;

c. Reducing the number of competitors in the 2,4DB
market from three to two and giving Nufarm
substantial market power;

d. Facilitating the ability of Nufarm to exercise unilateral
market power in the markets for MCPA, MCPP-p and
2,4DB;
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e. Reducing Nufarm’s incentives to improve service or
product quality or to pursue further innovation; and

f. Allowing Nufarm, unconstrained by effective
competition, to increase prices.

X. ENTRY CONDITIONS

15. Entry into the MCPA, MCPP-p and 2,4ADB markets
would not be timely, likely, or sufficient to prevent or defeat the
anticompetitive effects of the Acquisition.

16. In order to enter the MCPA, MCPP-p or 2,4DB
markets, a new entrant would need, among other things, access to
supply of the herbicides and the requisite regulatory approvals
from federal and state agencies to market the products in the
United States. To obtain the necessary regulatory approvals, the
entrant would have to submit and periodically update extensive
environmental and toxicological testing data. The costs of
entering the relevant markets for MCPA, MCPP-p, and 2,4DB are
high compared to the limited potential sales revenues available to
an entrant. As a result, entry into each of the relevant markets
would require substantial sunk costs that would likely make entry
unprofitable. New entry into the relevant markets sufficient to
achieve significant market impact within two years is therefore
unlikely to occur.

17. In addition, Nufarm’s contracts with The Dow Chemical
Company and joint venture with Aceto Corp. restricted these
firms’ competitive activities in the markets for MCPA and 2,4-DB
and posed additional barriers to entry.

XI. VIOLATIONS CHARGED

18. The Acquisition Agreement described in Paragraph 6
constitutes a violation of Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. 8§45, and the
Acquisition described in Paragraph 6 constitutes a violation of
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and
Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45.



110 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 150

Decision and Order

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this seventh day of September,
2010, issues its complaint against said respondent.

By the Commission.

DECISION AND ORDER

The Federal Trade Commission (“Commission”) having
initiated an investigation of the acquisition by Respondent
Nufarm Limited (“Nufarm”) of A.H. Marks Holding Limited
(*AHM”), and Respondent having been furnished thereafter with
a copy of a draft of Complaint that the Bureau of Competition
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge Respondent
with violations of Section 7 of the Clayton Act, as amended, 15
U.S.C. § 18, and Section 5 of the Federal Trade Commission Act,
as amended, 15 U.S.C. § 45; and

Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order (“Consent Agreement”), containing an admission by
Respondent of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondent
has violated said Acts, and that a Complaint should issue stating
its charges in that respect, and having accepted the executed
Consent Agreement and placed such Consent Agreement on the
public record for a period of thirty (30) days for the receipt and
consideration of public comments, now in further conformity with
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the procedure described in Commission Rule 2.34, 16 C.F.R. §
2.34, the Commission hereby issues its Complaint and makes the
following jurisdictional findings and issues the following
Decision and Order (“Order”):

1.

Respondent Nufarm is a corporation organized,
existing and doing business under and by virtue of the
laws of Australia, with its offices and principal place
of business located at 103-105 Pipe Road, Laverton
North, Victoria 3026, Australia, with the offices and
principal place of business of its United States’
subsidiary, Nufarm Americas, Inc., located at 150
Harvester Drive, Suite 200, Burr Ridge, IL 60527.

The Federal Trade Commission has jurisdiction over
the subject matter of this proceeding and of
Respondent, and the proceeding is in the public
interest.

ORDER

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A.

“Nufarm” means Nufarm Limited, its directors,
officers,  employees,  agents, representatives,
successors, and assigns; its joint ventures, subsidiaries,
divisions, groups and affiliates controlled by Nufarm,
and the respective directors, officers, employees,
agents, representatives, successors, and assigns of
each.

“Aceto” means Aceto Corporation, a corporation
organized, existing, and doing business under and by
virtue of the laws of the state of New York, with its
office and principal place of business located at One
Hollow Lane, Lake Success, NY, 11042.

“Aceto Contracts” means all contracts entered into
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between Nufarm and Aceto relating to 2,4DB,
including but not limited to the following: Operating
Agreement of S.R.F.A. LLC; License Agreement for
Technical Registrations; Sales Agent Agreement for
the Sale of Formulated Products by Aceto Agricultural
Chemicals Corporation; Sales Agent Agreement for
the Sale of Formulated Products by Nufarm Americas,
Inc.; Collateral Agreement (January 22, 2004); License
Agreement for Additional Formulated Labels; License
Agreement for Trademarks and Formulations; and
Agreement for the Manufacture and Supply of
Formulated Products. “Aceto Contracts” includes any
subsequent contracts modifying, amending, or omitting
any term(s) within these contracts.

“Aceto/Nufarm Joint Venture” means the joint venture
between Aceto and Respondent relating to 2,4DB,
formed by and operated pursuant to the Aceto
Contracts.

“AHM” means A.H. Marks Holding Limited, a
corporation organized, existing, and doing business,
prior to March 5, 2008, under and by virtue of the laws
of the United Kingdom, with its office and principal
place of business located at Wyke, Bradford, West
Yorkshire, BD12 9EJ, England, United Kingdom.

“Albaugh” means Albaugh, Inc., a privately held
corporation with its offices and principal place of
business at 1525 NE 36" Street, Ankeny, IA, 50021.

“Albaugh Divestiture Agreement” means the Sale and
Purchase Agreement between AHM and Albaugh
relating to MCPA.

“Closing Date” means the date on which Respondent
(or a Divestiture Trustee) divests the Divestiture
Assets as required by Paragraph Il. and Paragraph I11.
(or Paragraph VII1.) of this Order.

“Commission” means the Federal Trade Commission.
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“Commission-approved  Acquirer” means each
acquirer that receives the prior approval of the
Commission pursuant to Paragraph Il. and Paragraph
I11. (or Paragraph VI11.) of this Order.

“Direct Cost” means a cost not to exceed the cost of
direct labor, direct overhead, materials, travel and
other expenditures to the extent the costs are directly
incurred to provide the product, and shall not include
corporate overhead, fines, penalties, or other liabilities.

“Divestiture Agreement” means the agreements,
licenses, assignments, and all other agreements entered
into by the Commission-approved Acquirers and
Respondent and approved by the Commission pursuant
to this Order, including the Albaugh Divestiture
Agreement, or any other applicable MCPA Divestiture
Agreement, the PBI Gordon Divestiture Agreement, or
any other applicable MCPP-p Divestiture Agreement.

“Divestiture Assets” means the MCPA Divestiture
Assets and the MCPP-p Divestiture Assets.

“Divestiture Trustee” means a trustee appointed by the
Commission pursuant to Paragraph VII1. of this Order.

“Dow” means Dow AgroSciences LLC, a Delaware
limited liability company and wholly-owned
subsidiary of The Dow Chemical Company, with its
offices and principal place of business at 9330
Zionsville Road, Indianapolis, IN 46268, and further
expressly includes Sanachem Ltd., Kempton Park,
South Africa.

“Dow Contracts” means the following contracts
entered into by Dow and Nufarm: (a) 2009
Commercial Agreement, (b) 2009 MCPA Supply
Agreement (MCPA Straight Products), and (c) 2009
MCPA  Supply Agreement (Mixtures); “Dow
Contracts” includes any subsequent contracts
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modifying, amending, or omitting any term(s) within
these contracts.

“EPA” means the United States Environmental
Protection Agency.

“Intellectual Property” means patents; copyrights;
trademarks, trade dress, trade secrets, know-how,
techniques, data, inventions, practices, methods, and
other confidential or proprietary technical, business,
research, development and other information; and
rights to obtain and file for patents and copyrights and
registrations thereof, including but not limited to the
confidential statements of formula for the Products.

“LCPA” means the chiral intermediate, L-
chloropropionic acid.

“LCib” means L-(2)-Chloroproprionic acid isobutyl
ester.

“MCPA” means 2-methyl-4-chlorophenoxyacetic acid.

“MCPP-p” means 2-(4-chloro-2-methylphenoxy)
propanoic acid.

“2,4ADB” means 4-(2,4-dichlorophenoxy) butyric acid.

“2,4DB Task Force” means the current (as of the date
this Order becomes final) Task Force relating to 2,4DB
and, if applicable, its successors

“2,4DB Task Force Seat” means membership in the
2,ADB Task Force, with all attendant rights and
privileges at least equivalent to those owned or
enjoyed by any and all other members, including but
not limited to ownership interests in, and access to, all
data generated or owned by the 2,4DB Task Force or
jointly-owned by its members, and all data otherwise
accessible to 2,4DB Task Force members as a function
or benefit of their membership in the Task Force for
use in obtaining regulatory approvals or any other
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purpose, and further including all costs of transferring
membership to the Commission-approved Acquirer,
including contributions to the 2,4DB Task Force or its
members for data generated prior to the transfer, which
shall be the responsibility of Respondent.

“MCPA Divestiture Agreement” means the Divestiture
Agreement approved by the Commission pursuant to
Paragraph 1l. (or Paragraph VIII.) of this Order
relating to the divestiture of the MCPA Divestiture
Assets; the “MCPA Divestiture Agreement” includes,
as appropriate, the Albaugh Divestiture Agreement.

“MCPA Divestiture Assets” means (1) the MCPA
Task Force Seat and (2) all AHM Registrations
relating to MCPA.

“MCPA Task Force” means the current (as of the date
this Order becomes final, at that time known as 1994
MCPA Task Force Ill) Task Force relating to MCPA
and, if applicable, its successors.

“MCPA Task Force Seat” means AHM’s membership
in the MCPA Task Force, with all attendant rights and
privileges at least equivalent to those owned or
enjoyed by any and all other members, including but
not limited to ownership interests in, and access to, all
data generated or owned by the MCPA Task Force or
jointly-owned by its members, and all data otherwise
accessible to MCPA Task Force members as a
function or benefit of their membership in the Task
Force for use in obtaining regulatory approvals or any
other purpose, and further including all costs of
transferring membership to the Commission-approved
Acquirer, including contributions to the MCPA Task
Force or its members for data generated prior to the
transfer, which shall be the responsibility of
Respondent. “MCPA Task Force Seat” means AHM’s
membership in the MCPA Task Force as held by AHM
prior to its acquisition by Nufarm; provided, however,
that should there be any disparity between the rights or
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privileges between the MCPA Task Force Seat held by
Nufarm prior to the AHM acquisition and the MCPA
Task Force seat held by AHM at the time of its
acquisition by Nufarm, “MCPA Task Force Seat” shall
mean the MCPA Task Force seat with the greater or
more extensive rights or privileges.

“MCPP-p  Divestiture  Agreement means the
Divestiture Agreement approved by the Commission
pursuant to Paragraph Ill. (or Paragraph VIII.) of this
Order relating to the divestiture of the MCPP-p
Divestiture  Assets; the “MCPP-p Divestiture
Agreement” includes, as appropriate, the PBI Gordon
Divestiture Agreement.

“MCPP-p Divestiture Assets” means (1) the MCPP-p
Task Force Seat and (2) all AHM Registrations
relating to MCPP-p.

“MCPP-p Task Force” means the current (as of the
date this Order becomes final) Task Force relating to
MCPP-p and, if applicable, its successors.

“MCPP-p Task Force Seat” means AHM’s
membership in the MCPP-p Task Force, with all
attendant rights and privileges at least equivalent to
those owned or enjoyed by any and all other members,
including but not limited to ownership interests in, and
access to, all data generated or owned by the MCPP-p
Task Force or jointly-owned by its members, and all
data otherwise accessible to MCPP-p Task Force
members as a function or benefit of their membership
in the Task Force for use in obtaining regulatory
approvals or any other purpose, and further including
all costs of transferring membership to the
Commission-approved Acquirer, including
contributions to the MCPP-p Task Force of its
members for data generated prior to the transfer, which
shall be the responsibility of Respondent. “MCPP-p
Task Force Seat” means AHM’s membership in the
MCPP-p Task Force as held by AHM prior to its
acquisition by Nufarm; provided, however, that should
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there be any disparity between the rights or privileges
between the MCPP-p Task Force Seat held by Nufarm
prior to the AHM acquisition and the MCPP-p Task
Force seat formerly held by AHM, “MCPP-p Task
Force Seat” shall mean the MCPP-p Task Force seat
with the greater or more extensive rights or privileges.

“Nufarm Customer” means any company oOr person
that purchased or purchases MCPA, MCPP-p, or
2,4DB from Nufarm or AHM.

“Nufarm Customer Contract” means any agreement
entered into by Nufarm or AHM with a Nufarm
Customer with respect to the purchase, supply, or sale
of MCPA, MCPP-p or 2,4DB, with the exception of
(1) the Dow Contracts, (2) the Aceto Contracts, (3) any
Divestiture Agreements, or (4) agreements to the
extent such agreements relate solely to the purchase,
supply, or sale of blended products in which the
Product(s) are not the sole active ingredients. “Nufarm
Customer Contract” includes (1) Nufarm Customer
Contracts in effect as of the date Respondent executed
the Agreement Containing Consent Order, and (2)
Nufarm Customer Contracts entered into by
Respondent with a Nufarm Customer any time from
the date Respondent executed the Agreement
Containing Consent Order until six (6) months after
the latest of the Closing Dates.

“PBl Gordon” means PBI Gordon Corporation, a
corporation organized and existing under the laws of
Missouri, U.S.A., with offices at 1217 W. 12" Street,
Kansas City, Missouri 64101.

“PBI Gordon Divestiture Agreement” means the Sale
and Purchase Agreement between Respondent and PBI
Gordon relating to MCPP-p.

“Products” means MCPA; MCPP-p; and/or 2,4DB.

“Registration” means existing registrations and
approvals, including those granted or issued by any
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and all local, state, provincial, and federal entities
(including but not limited to the EPA, the California
Environmental Protection Agency, and the Canadian
Pest Management Regulatory Agency of Health
Canada), permitting, necessary or required for, or
relating to the manufacture, sale, or use of the Products
in the United States or Canada as technical products or
the manufacture, sale, or use of the Products in
formulations or end-use products in which one of the
Products is the sole active ingredient in the
formulation or end-use product. “Registration” also
includes supplemental registration or repack
registration approvals granted to customers, alternative
sources, suppliers, or other third parties that have
qualified a Product for manufacture, sale, or use in the
United States or Canada by the customer, alternative
source, supplier, or other third party; “Registration”
also includes licensing of or access to data, including
but not limited to Respondent’s confidential statements
of formula, that are required for the completion of any
necessary Registrations or approvals required by any
governmental entity and for the addition of new
sources for the Products.

“Respondent” means Nufarm.

“Task Force” means any group of industry participants
formed to generate data, including environmental and
toxicology data, for specific active ingredients or for
industry-wide issues such as spray drift or worker
exposure, and expressly includes, though is not limited
to: the MCPA Task Force Three; 2,4DB Task Force;
MCPP-p Task Force.

IT IS FURTHER ORDERED that:

By no later than five (5) days after the date on which
this Order is accepted for public comment, Respondent
shall divest the MCPA Divestiture Assets to Albaugh
pursuant to and in accordance with the Albaugh
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Divestiture Agreement, absolutely and in good faith;
provided, however, that if Respondent has divested the
MCPA Divestiture Assets to Albaugh prior to the date
this Order becomes final and if, at the time the
Commission determines to make this Order final:

The Commission determines and notifies
Respondent that Albaugh is not an acceptable
acquirer of the MCPA Divestiture Assets, then
Respondent shall immediately rescind the
transaction with Albaugh and shall divest the
MCPA Divestiture Assets no later than six (6)
months from the date the Order becomes final,
absolutely and in good faith, at no minimum price,
to a Commission-approved Acquirer and only in a
manner that receives the prior approval of the
Commission; or

The Commission determines and notifies
Respondent that the manner in which the
divestiture was accomplished is not acceptable, the
Commission may direct the Respondent, or appoint
a Divestiture Trustee, pursuant to Paragraph IV of
this Order, to effect such modifications to the
manner of divesting the MCPA Divestiture Assets
to Albaugh (including, but not limited to, entering
into additional agreements or arrangements) as
may be necessary to satisfy the requirements of
this Order.

Prior to completing the divestiture required by this
Paragraph, Respondent shall obtain all third-party
consents and satisfy all other conditions, to the extent
necessary, required to facilitate the divestitures, or as
otherwise required by Paragraph 1l., including
obtaining any consents or waivers of, or payments to,
third parties required to access data or transfer assets.

Respondent shall (and the Divestiture Agreements
shall include provisions that, subject to the prior
approval of the Commission, satisfy the following):
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Ensure that the Commission-approved Acquirer is
not liable to the MCPA Task Force or to individual
members of the MCPA Task Force for any past
costs or expenses of the MCPA Task Force
(including but not limited to data compensation,
initiation fees, and other costs);

Use best efforts to ensure that the Commission-
approved Acquirer retains rights equivalent to the
rights of the other members of the MCPA Task
Force and that the Commission-approved
Acquirer’s rights cannot be reduced or restricted by
future actions of the other members of the MCPA
Task Force; and

In order to enable the Commission-approved
Acquirer of the MCPA Divestiture Assets to
supply customers with MCPA at a similar quantity,
in a similar manner, and of similar quality as
Respondent was supplying customers with MCPA,
provide supply of MCPA to the Commission-
approved Acquirer of the MCPA Divestiture
Assets, at the option of the Commission-approved
Acquirer, pursuant to terms and conditions subject
to the prior approval of the Commission; provided,
however, that Nufarm shall use best efforts to
minimize its costs and to use its manufacturing
plants in connection with the supply of MCPA in a
manner that is intended to result in the greatest cost
savings to the Commission-approved Acquirer.

The Divestiture Agreements shall not vary or
contradict, or be construed to vary or contradict, the
terms of this Order, it being understood that nothing in
this Order shall be construed to reduce any rights or
benefits of any Commission-approved Acquirer or to
reduce any obligations of Respondent under such
agreements, and each such agreement, if approved by
the Commission as the Divestiture Agreement, shall be
incorporated by reference into this Order and made a
part hereof. Respondent shall comply with all terms of
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the Divestiture Agreements, and any breach by
Respondent of any term of the Divestiture Agreements
shall constitute a violation of this Order. If any term
of the Divestiture Agreements varies from the terms of
this Order (“Order Term”), then to the extent that
Respondent cannot fully comply with both terms, the
Order Term shall determine Respondent’s obligations
under this Order. Any material modification of any
Divestiture Agreement between the date the
Commission approves the Divestiture Agreement and
the Closing Date, without the prior approval of the
Commission, or any failure to meet any material
condition precedent to closing (whether waived of
not), shall constitute a violation of this Order.
Notwithstanding any paragraph, section, or other
provision of the Divestiture Agreements, for a period
of three (3) years after the relevant Closing Date, any
modification of a Divestiture Agreement, without the
approval of the Commission, shall constitute a failure
to comply with this Order. Respondent shall provide
written notice to the Commission not more than five
(5) days after any modification (material or otherwise)
of the Divestiture Agreement, or after any failure to
meet any condition precedent (material or otherwise)
to closing (whether waived or not).

Until Respondent complies with Paragraph 1I. (or
Paragraph VIII.) of this Order, Respondent shall
continue to comply with the obligations of the July 15,
2009, asset maintenance agreement between counsel
for Respondent and Commission staff, and Respondent
shall take such actions as are necessary to maintain the
viability, marketability, validity, and good-standing of
Nufarm’s and AHM’s Task Force Seats and
Registrations and to prevent the dissolution,
revocation, withdrawal, impairment, or restriction of
Nufarm’s and AHM’s MCPA Task Force Seats and
Registrations.

The purpose of the divestiture of the Divestiture Assets
and the additional requirements in Paragraph II. is to
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remedy the lessening of competition in the
manufacture and sale of each Product as alleged in the
Commission’s complaint and to ensure that divestiture
of the Divestiture Assets: (a) vests an entrant with
market access and regulatory positions at least
identical to AHM,; (b) includes the enumerated
obligations (Paragraph 11.C.); and (c) provides such
additional accommaodations reasonably required by the
entrant to expeditiously enter and commence viable
and sustainable participation in the markets as alleged
in the Commission’s complaint.

IT IS FURTHER ORDERED that:

A

By no later than five (5) days after the date on which
this Order is accepted for public comment, Respondent
shall divest the MCPP-p Divestiture Assets to PBI
Gordon pursuant to and in accordance with the PBI
Gordon Divestiture Agreement, absolutely and in good
faith; provided, however, that if Respondent has
divested the MCPP-p Divestiture Assets to PBI
Gordon prior to the date this Order becomes final and
if, at the time the Commission determines to make this
Order final:

1. The Commission determines and notifies
Respondent that PBI Gordon is not an acceptable
acquirer of the MCPP-p Divestiture Assets, then
Respondent shall immediately rescind the
transaction with PBI Gordon and shall divest the
MCPP-p Divestiture Assets no later than six (6)
months from the date the Order becomes final,
absolutely and in good faith, at no minimum price,
to a Commission-approved Acquirer and only in a
manner that receives the prior approval of the
Commission; or

2. The Commission determines and notifies
Respondent that the manner in which the
divestiture was accomplished is not acceptable, the
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Commission may direct the Respondent, or appoint
a Divestiture Trustee, pursuant to Paragraph 1V of
this Order, to effect such modifications to the
manner of divesting the MCPP-p Divestiture
Assets to PBI Gordon (including, but not limited
to, entering into additional agreements or
arrangements) as may be necessary to satisfy the
requirements of this Order.

Prior to completing the divestiture required by this
Paragraph, Respondent shall obtain all third-party
consents and satisfy all other conditions, to the extent
necessary, required to facilitate the divestitures, or as
otherwise required by Paragraph IlI. of this Order,
including obtaining any consents or waivers of, or
payments to, third parties required to access data or
transfer assets.

Respondent shall (and the Divestiture Agreements
shall include provisions that, subject to the prior
approval of the Commission, satisfy the following):

1. Ensure that the Commission-approved Acquirer is
not liable to the MCPP-p Task Force or to
individual members of the MCPP-p Task Force for
any past costs or expenses of the MCPP-p Task
Force (including but not limited to data
compensation, initiation fees, and other costs);

2. Use best efforts to ensure that the Commission-
approved Acquirer retains rights equivalent to the
rights of the other members of the MCPP-p Task
Force and that the Commission-approved
Acquirer’s rights cannot be reduced or restricted by
future actions of the other members of the MCPP-p
Task Force; and

3. In order to enable the Commission-approved
Acquirer of the MCPP-p Divestiture Assets to
supply customers with MCPP-p at a similar
quantity, in a similar manner, and of similar quality
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as Respondent was supplying customers with
MCPP-p, provide MCPP-p to the Commission-
approved Acquirer of the MCPP-p Divestiture
Assets, at the option of the Commission-approved
Acquirer, pursuant to terms and conditions subject
to the prior approval of the Commission; provided,
however, that Nufarm shall use best efforts to
minimize its costs and to use its manufacturing
plants in connection with the supply of MCPP-p in
a manner that is intended to result in the greatest
cost savings to the Commission-approved
Acquirer.

In connection with divestiture of the MCPP-p
Divestiture Assets, subject to the approval of the
Commission, Respondent shall provide to the
Commission-approved Acquirer of the MCPP-p
Divestiture Assets, at the Acquirer’s option, for a
period of up to three (3) years, a quantity of LCPA up
to one-half of Respondent’s annual capacity for the
production of LCPA, for use only in the manufacture
of MCPP-p, at no more than Respondent’s Direct Cost,
and for delivery on a schedule and terms that are
consistent with usual and customary business practice;
Respondent shall use best efforts to minimize its costs
of providing LCPA and to use its manufacturing plants
in connection with the supply of Product in a manner
that is intended to result in the greatest cost savings to
the Commission-approved Acquirer.

Respondent shall:

1. waive all provisions in all contracts and
agreements to which Respondent is a party that:

a.  grant Respondent exclusive use of or access
to LCib or LCib capacity, or

b.  restrict the ability of the other parties to the
contracts or agreements to supply the
Commission-approved Acquirer of the MCPP-
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p Divestiture Assets with LCib for the
manufacture or sale of MCPP-p; and

2. shall take no action to restrict the ability of
purchasers of LCib to use LCib to produce MCPP-
p or to have a third party use the LCib to produce
MCPP-p on behalf of the purchaser.

The Divestiture Agreements shall not vary or
contradict, or be construed to vary or contradict, the
terms of this Order, it being understood that nothing in
this Order shall be construed to reduce any rights or
benefits of any Commission-approved Acquirer or to
reduce any obligations of Respondent under such
agreements, and each such agreement, if approved by
the Commission as the Divestiture Agreement, shall be
incorporated by reference into this Order and made a
part hereof. Respondent shall comply with all terms of
the Divestiture Agreements, and any breach by
Respondent of any term of the Divestiture Agreements
shall constitute a violation of this Order. If any term
of the Divestiture Agreements varies from the terms of
this Order (“Order Term”), then to the extent that
Respondent cannot fully comply with both terms, the
Order Term shall determine Respondent’s obligations
under this Order. Any material modification of any
Divestiture Agreement between the date the
Commission approves the Divestiture Agreement and
the Closing Date, without the prior approval of the
Commission, or any failure to meet any material
condition precedent to closing (whether waived of
not), shall constitute a violation of this Order.
Notwithstanding any paragraph, section, or other
provision of the Divestiture Agreements, for a period
of three (3) years after the relevant Closing Date, any
modification of a Divestiture Agreement, without the
approval of the Commission, shall constitute a failure
to comply with this Order. Respondent shall provide
written notice to the Commission not more than five
(5) days after any modification (material or otherwise)
of the Divestiture Agreement, or after any failure to
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meet any condition precedent (material or otherwise)
to closing (whether waived or not).

Until Respondent complies with Paragraph IlIl. (or
Paragraph VIII.) of this Order, Respondent shall
continue to comply with the obligations of the July 15,
2009, asset maintenance agreement between counsel
for Respondent and Commission staff, and Respondent
shall take such actions as are necessary to maintain the
viability, marketability, validity, and good-standing of
Nufarm’s and AHM’s Task Force Seats and
Registrations and to prevent the dissolution,
revocation, withdrawal, impairment, or restriction of
Nufarm’ and AHM’s MCPP-p Task Force Seats and
Registrations.

The purpose of the divestiture of the Divestiture
Assets and the additional requirements in Paragraph
Il. is to remedy the lessening of competition in the
manufacture and sale of each Product as alleged in the
Commission’s complaint and to ensure that divestiture
of the Divestiture Assets: (@) vests an entrant with
market access and regulatory positions at least
identical to AHM; (b) includes the enumerated
obligations (Paragraph I11.C.); and (c) provides such
additional accommodations reasonably required by the
entrant to expeditiously enter and commence viable
and sustainable participation in the markets as alleged
in the Commission’s complaint.

V.

IT IS FURTHER ORDERED that Respondent shall allow

each Nufarm Customer to terminate its Nufarm Customer
Contract with respect to any or all of the Products, without
penalty or charge, immediately upon request of the Nufarm
Customer at any time from the date Respondent executes the
Agreement Containing Consent Orders until eighteen (18) months
after the latest of the Closing Dates:

For Nufarm Customer Contracts with a Nufarm
Customer in effect on the date Respondent executes
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the  Agreement Containing Consent  Orders,
Respondent shall notify such Nufarm Customer of this
requirement no later than thirty (30) days after
execution of the Agreement Containing Consent
Orders using the notice attached to this Order as
Appendix A; and

For Nufarm Customer Contracts entered into with a
Nufarm Customer from the date Respondent executes
the Agreement Containing Consent Orders until six (6)
months after the latest of the Closing Dates,
Respondent shall notify such Nufarm Customer of this
requirement prior to execution of the Nufarm
Customer Contract using the notice attached to this
Order as Appendix A .

V.

IT IS FURTHER ORDERED that Respondent shall waive
its rights to enforce, and shall not enforce, any provisions in
contracts or agreements with competitors, customers, or other
industry participants, and shall otherwise take no future actions,

that:

A.

Impose or enforce any non-compete agreements
between and among manufacturers of the Products;

Prevent Dow, Aceto, or any other person from
purchasing Products from the Commission-approved
Acquirer or from entering, or sponsoring another’s
person’s entry into the manufacture and sale of
Products, subject to the requirement of V.G., below;

Limit Dow’s, Aceto’s, or others’ ability to resell
Products, including placing limitations on the price at
which Dow, Aceto, or others can resell the Products;

Impose or enforce any requirement that Dow, Aceto,
Albaugh, and/or PBI Gordon acquire all or a majority
of its requirements of the Products from Nufarm,
subject to the requirement of V.G., below;
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E. Directly or indirectly result in the dissolution of any
Task Force of the Products, or transfer to Respondent
any right or interest in any Task Force of the Products
or Registration without complying with the prior
notice obligations of Paragraph VII. of this Order;

F. Limit or restrict Aceto’s ability to use its 2,4DB Task
Force Seat or 2,4DB Registrations to develop
alternative sources of 2,4DB and/or purchase 2,4DB
for any purpose from these or other sources of 2,4DB,;
and

G. Impose or enforce any requirement that Dow purchase
more than 75% of its internal MCPA requirements
from Respondent.

VI.
IT IS FURTHER ORDERED that Respondent shall:

A. Fully and irrevocably terminate the Aceto/Nufarm
Joint Venture no later than ten (10) days after
Respondent executes the Agreement Containing
Consent Orders; and

B. Provide to Aceto, at the option of Aceto, 2,4DB at
quantities and prices similar to that provided to Aceto
under the Aceto/Nufarm Joint Venture, supply of
2,4DB at a similar quantity, in a similar manner, and of
similar quality as Aceto was supplying customers with
2,4DB during the effective period of the Aceto/Nufarm
Joint Venture, pursuant to terms and conditions subject
to the approval of the Commission.

VII.

IT IS FURTHER ORDERED that, for a period of five (5)
years from the date this Order becomes final, Respondent shall
not, without providing advance written notification to the
Commission in the manner described in this Paragraph:
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Acquire, directly or indirectly, any right or interest in
any Registration or any Product’s Task Force; or

Enter into any agreements with any
1. member of any Product’s Task Force,
2. holder of a Registration, or

3. person that purchases more than 20 percent of
Nufarm’s U.S. sales of technical grade materials of
any Product,

which agreements:

4. relate to any Registrations or any Product’s Task
Force,

5. contain non-compete clauses or joint marketing
agreements relating to any or all of the Products, or

6. otherwise contain provisions that limit competition
among manufacturers or sellers of, or restrict the
ability of persons to enter into the manufacture or
sale of any or all of the Products.

Said notification shall be given on the Notification and
Report Form set forth in the Appendix to Part 803 of
Title 16 of the Code of Federal Regulations as
amended (herein referred to as “the Notification”), 16
C.F.R. 8 803 App., and shall be prepared and
transmitted in accordance with the requirements of that
Part, except that no filing fee will be required for any
such notification, notification shall be filed with the
Secretary of the Commission, notification need not be
made to the United States Department of Justice, and
notification is required only of Respondent and not of
any other party to the transaction. Respondent shall
provide the Notification to the Commission at least
thirty (30) days prior to consummating the transaction
(hereinafter referred to as the “first waiting period”).
If, within the first waiting period, representatives of
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the Commission make a written request for additional
information or documentary material (within the
meaning of 16 C.F.R. § 803.20), Respondent shall not
consummate the transaction or make the agreement
effective, until thirty (30) days after submitting such
additional information or documentary material.

In addition to the information required by the
Notification, Respondent shall also submit with the
Notification complete copies of all agreements and, at
the request of Commission staff, all documents
relating to the negotiations of such agreements,
including, but not limited to, management’s
assessments and evaluations of the agreements.

Early termination of the waiting periods in this
Paragraph may be requested and, where appropriate,
granted by letter from the Bureau of Competition;
provided, however, that prior notification shall not be
required by this Paragraph for a transaction for which
Notification is required to be made, and has been
made, pursuant to Section 7A of the Clayton Act, 15
U.S.C. § 18a.

VIII.

IT IS FURTHER ORDERED that:

A

If Respondent has not fully complied with the
obligations to divest the MCPA Divestiture Assets or
the MCPP-p Divestiture Assets as required by this
Order, the Commission may appoint a trustee
(“Divestiture  Trustee”) to divest the MCPA
Divestiture Assets (if the MCPA Divestiture Assets
have not been divested) or the MCPP-p Divestiture
Assets (if the MCPP-p Divestiture Assets have not
been divested) pursuant to Paragraph Il. or Paragraph
I1l. of this Order, as applicable, and effectuate the
other obligations of Paragraph Il. or Paragraph IlI. of
this Order, as applicable, in a manner that satisfies the
requirements of this Order. In the event that the
Commission or the Attorney General brings an action
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pursuant to § 5(I) of the Federal Trade Commission
Act, 15 U.S.C. § 45(l), or any other statute enforced by
the Commission, Respondent shall consent to the
appointment of a Divestiture Trustee in such action to
divest the required assets. Neither the appointment of
a Divestiture Trustee nor a decision not to appoint a
Divestiture Trustee under this Paragraph shall preclude
the Commission or the Attorney General from seeking
civil penalties or any other relief available to it,
including a court-appointed Divestiture Trustee,
pursuant to 8 5(1) of the Federal Trade Commission
Act, or any other statute enforced by the Commission,
for any failure by Respondent to comply with this
Order.

The Commission shall select the Divestiture Trustee,
subject to the consent of Respondent, which consent
shall not be unreasonably withheld. The Divestiture
Trustee shall be a person with experience and expertise
in acquisitions and divestitures. If Respondent has not
opposed, in writing, including the reasons for
opposing, the selection of any proposed Divestiture
Trustee within ten (10) days after notice by the staff of
the Commission to Respondent of the identity of any
proposed Divestiture Trustee, Respondent shall be
deemed to have consented to the selection of the
proposed Divestiture Trustee.

Not later than ten (10) days after the appointment of a
Divestiture Trustee, Respondent shall execute a trust
agreement that, subject to the prior approval of the
Commission, transfers to the Divestiture Trustee all
rights and powers necessary to permit the Divestiture
Trustee to effectuate the divestitures and satisfy the
additional obligations required by Paragraph II. or
Paragraph 1lI, as applicable, of this Order.

If a Divestiture Trustee is appointed by the
Commission or a court pursuant to this Paragraph,
Respondent shall consent to the following terms and
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conditions regarding the Divestiture Trustee’s powers,
duties, authority, and responsibilities:

1. Subject to the prior approval of the Commission,

the Divestiture Trustee shall have the exclusive
power and authority to effectuate the divestitures
and satisfy the additional obligations required by
Paragraph Il. or Paragraph Ill, as applicable, of this
Order.

The Divestiture Trustee shall have twelve (12)
months after the date the Commission approves the
trust agreement described herein to accomplish the
divestitures, which shall be subject to the prior
approval of the Commission. If, however, at the
end of the twelve (12) month period, the
Divestiture Trustee has submitted a plan to satisfy
the obligations of Paragraph Il. or Paragraph IlI.,
as applicable, or believes that such can be achieved
within a reasonable time, the period may be
extended by the Commission, or, in the case of a
court-appointed Divestiture Trustee, by the court;
provided, however, the Commission may extend
the period only two (2) times.

Subject to any demonstrated legally recognized
privilege, the Divestiture Trustee shall have full
and complete access to the personnel, books,
records and facilities related to the relevant assets
that are required to be assigned, granted, licensed,
divested, delivered or otherwise conveyed by this
Order and to any other relevant information, as the
Divestiture Trustee may request. Respondent shall
develop such financial or other information as the
Divestiture Trustee may request and shall
cooperate  with  the  Divestiture  Trustee.
Respondent shall take no action to interfere with or
impede the Divestiture Trustee’s accomplishment
of the divestitures.  Any delays caused by
Respondent shall extend the time under this
Paragraph in an amount equal to the delay, as
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determined by the Commission or, for a
court-appointed Divestiture Trustee, by the court.

The Divestiture Trustee shall use commercially
reasonable efforts to negotiate the most favorable
price and terms available in each contract that is
submitted to the Commission, subject to
Respondent’s  absolute and  unconditional
obligation to divest expeditiously and at no
minimum price. The divestitures shall be made in
the manner and to an acquirer as required by this
Order; provided, however, if the Divestiture
Trustee receives bona fide offers from more than
one acquiring entity, and if the Commission
determines to approve more than one such
acquiring entity, the Divestiture Trustee shall
divest to the acquiring entity or entities selected by
Respondent from among those approved by the
Commission; provided further, however, that
Respondent shall select such entity within five (5)
Days after receiving notification of the
Commission’’s approval.

The Divestiture Trustee shall serve, without bond
or other security, at the cost and expense of
Respondent, on such reasonable and customary
terms and conditions as the Commission or a court
may set. The Divestiture Trustee shall have the
authority to employ, at the cost and expense of
Respondent, such  consultants, accountants,
attorneys, investment bankers, business brokers,
appraisers, and other representatives and assistants
as are necessary to carry out the Divestiture
Trustee’s duties and responsibilities. The
Divestiture Trustee shall account for all monies
derived from the divestitures and all expenses
incurred. After approval by the Commission of the
account of the Divestiture Trustee, including fees
for the Divestiture Trustee’s services, all remaining
monies shall be paid at the direction of
Respondent, and the Divestiture Trustee’s power
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shall be terminated. The compensation of the
Divestiture Trustee shall be based at least in
significant part on a commission arrangement
contingent on the divestitures of all of the relevant
assets that are required to be divested by this
Order.

Respondent shall indemnify the Divestiture Trustee
and hold the Divestiture Trustee harmless against
any losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the
performance of the Divestiture Trustee’s duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the
preparation for, or defense of, any claim, whether
or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or
expenses result from malfeasance, gross
negligence, willful or wanton acts, or bad faith by
the Divestiture Trustee.

The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be granted, licensed, transferred,
delivered or otherwise conveyed by this Order.

The Divestiture Trustee shall report in writing to
Respondent and to the Commission every sixty
(60) days concerning the Divestiture Trustee’s
efforts to accomplish the divestitures.

Respondent may require the Divestiture Trustee
and each of the Divestiture Trustee’s consultants,
accountants, attorneys and other representatives
and assistants to sign a customary confidentiality
agreement; provided, however, such agreement
shall not restrict the Divestiture Trustee from
providing any information to the Commission.

If the Commission determines that a Divestiture
Trustee has ceased to act or failed to act diligently, the
Commission may appoint a substitute Divestiture
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Trustee in the same manner as provided in this
Paragraph.

The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own
initiative or at the request of the Divestiture Trustee
issue such additional orders or directions as may be
necessary or appropriate to accomplish the divestitures
required by this Order.

IX.

IT ISFURTHER ORDERED that:

A.

Within thirty (30) days after the date this Order
becomes final, and every ninety (90) days thereafter
until the last Closing Date for the MCPA Divestiture
Assets and the MCPP-p Divestiture Assets,
Respondent shall submit to the Commission a verified
written report setting forth in detail the manner and
form in which they intend to comply, are complying,
and have complied with this Order. Respondent shall
include in its reports, among other things that are
required from time to time:

1. A full description of the efforts being made to
divest the assets required to be divested; and

2. A description of all substantive contacts or
negotiations related to the divestitures and the
identity of all parties contacted and copies of all
written communications to and from such parties,
and all reports and recommendations concerning
completing its obligations pursuant to Paragraph II.
and Paragraph Il1. of this Order.

Respondent shall file a verified written report with the
Commission setting forth in detail the manner and
form in which it has complied and is complying with:
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1. Paragraph 11.C.3. and Paragraph Il.C.3. of the
Order, no later than three (3) months after the
Order becomes final, and every six (6) months
thereafter for the term of the obligation contained
therein; and

2. The remainder of the Order, annually on the
anniversary date of the date the Order became final
for the term of the Order.

X.

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to:

A. Any proposed dissolution of the Respondent;

B. Any acquisition, merger or consolidation of
Respondent; or

C. Any other change in the Respondent, including, but
not limited to, assignment and the creation or
dissolution of subsidiaries, if such change may affect
compliance obligations arising out of this Order.

XI.

IT IS FURTHER ORDERED that, for purposes of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request and
upon five (5) days’ notice to Respondent, Respondent shall,
without restraint or interference, permit any duly authorized
representative(s) of the Commission:

A. Access, during business office hours of the
Respondent and in the presence of counsel, to all
facilities and access to inspect and copy all non-
privileged books, ledgers, accounts, correspondence,
memoranda and all other records and documents in the
possession or under the control of the Respondent
related to compliance with this Order, which copying
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services shall be provided by the Respondent at their
expense; and

B. To interview officers, directors, or employees of the
Respondent, who may have counsel present, regarding
such matters.

XIl.

IT IS FURTHER ORDERED that this Order shall terminate
on September 7, 2015.

By the Commission, Commissioner Ramirez recused.
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APPENDIX A
NOTICE

To settle concerns arising from Nufarm’s acquisition of A. H.
Marks, on [insert date of consent agreement] Nufarm agreed with
the staff of the Federal Trade to allow those of its customers that
purchase MCPA, MCPP-p or 2,4DB (“the Products”) from
Nufarm to terminate its contracts with respect to any or all of the
Products, at the option of the customer, without penalty or charge,
immediately upon request of the customer at any time from the
[insert date Respondent executes the Agreement Containing
Consent Orders] until [insert date eighteen (18) months after the
latest of the Closing Dates]. The Commission issued its Order
incorporating that settlement on [insert date of final order].

You are being sent this notice because you are a current Nufarm
customer that purchases Products from Nufarm. You may read
and download a copy of the Order from the FTC at its web site at
[web link to Order] as well as other documents relating to the
settlement. Nufarm’s obligations with respect to contract
termination are set out in Paragraph IV. of the Order. Capitalized
terms used in the Order are defined in Paragraph I. of the Order,
listed in alphabetical order.

If you wish to terminate your contract with respect to any or all of
the Products you purchase from Nufarm, please contact Brett
Sutherland, Global Phenoxy Product Manager, Nufarm Ltd., 103-
105 Pipe Road, Laverton North, Victoria 3026, Australia, Tel:
+61-3-9282-1000, Email: brett.sutherland@au.nufarm.com. If you
have any questions or concerns about these obligations, you may
contact the staff of the Compliance Division, Bureau of
Competition, Federal Trade Commission, Washington, D.C., Tel:
202 326 2152.
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ANALYSIS OF AGREEMENT CONTAINING CONSENT
ORDER TO AID PUBLIC COMMENT

I. Introduction

The Federal Trade Commission (“Commission”) has accepted,
subject to final approval, an Agreement Containing Consent Order
(“Consent Agreement”) from Nufarm Limited (“Nufarm” or
“Respondent”) to remedy the anticompetitive effects stemming
from Nufarm’s acquisition of A.H. Marks Holding Limited (“A.
H. Marks™). Under the terms of the Consent Agreement, Nufarm
is required to divest to Commission-approved buyers certain A. H.
Marks assets, including regulatory permits and intellectual
property, and take certain additional measures to restore
competition in the markets for three phenoxy herbicide products:
MCPA, MCPP-p, and 2,4DB.

On March 5, 2008, Nufarm acquired A. H. Marks. Both
parties held, or had access to, regulatory approvals from the
United States Environmental Protection Agency (“EPA”) to sell
MCPA, MCPP-p, and 2,4DB in the United States. The
Commission’s complaint alleges that the acquisition and
acquisition agreement violated Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act (“FTC Act”), as amended, 15 U.S.C. § 45, by
lessening competition in the United States markets for the sale of
the phenoxy herbicides: MCPA, MCPP-P, and 2,4DB.

The Consent Agreement has been placed on the public record
for thirty (30) days for receipt of comments by interested persons.
Comments received during this period will become part of the
public record. After thirty (30) days, the Commission will review
the Consent Agreement and comments received and decide
whether to withdraw from the proposed Consent Agreement,
modify it, or make final the Consent Agreement’s proposed
Decision and Order.



140 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 150

Analysis to Aid Public Comment
Il. The Products and Structure of the Markets

With its acquisition of A.H. Marks, Nufarm obtained
monopoly positions in the United States markets for two phenoxy
herbicide markets (MCPA and MCPP-p) and reduced a third
phenoxy herbicide market (2,4DB) to a duopoly. Phenoxy
herbicides are post-emergent selective broadleaf herbicides which
are designed to act on full or partially grown weeds without
damaging surrounding plants. They are used widely in the turf,
lawn care, and agriculture industries to eliminate existing
broadleaf weeds safely and cheaply. Nufarm and A.H. Marks
sold these herbicides to agricultural and turf and lawn care
formulators in their raw form as “technical” ingredients for their
formulated herbicide products. Agricultural formulators generally
purchase MCPA for use on cereal crops, such as wheat and
barley, and 2,4DB for peanut and alfalfa crops. Turf and lawn
care formulators purchase MCPP-p for turf care products used by
landscape professionals or consumers. Each of the three
herbicides is a highly cost-effective herbicide for its intended use
with no equivalent substitutes. More expensive herbicides are
generally used as complements and combined with phenoxy
herbicides such as MCPA, MCPP-p, or 2,4DB, to increase the
effectiveness of formulated herbicide products.

1. Entry

Entry into the markets for MCPA, MCPP-p and 2,4DB would
not be timely, likely, or sufficient to deter or counteract the
anticompetitive effects of the acquisition. In order to obtain
approval to sell herbicides for use on crops, turf, or lawns in the
United States, the Environmental Protection Agency (“EPA”)
requires manufacturers to submit extensive environmental and
toxicology testing data. Herbicide manufacturers often generate
such data by forming industry task forces to share the costs of
testing. Later entrants are often required to compensate members
of the task force to obtain intellectual property rights to existing
testing data by either purchasing the rights to the data or obtaining
a seat on the task force. The costs associated with obtaining either
the testing data or a task force seat to enter the markets for
MCPA, MCPP-p, and 2,4DB are high compared to the limited
potential sales revenues available to an entrant in each of these
markets. Additionally, obtaining EPA approval for the
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manufacture and sale of each of the relevant products can take
several years due to the presence of regulatory barriers. As a
result, entry into each relevant market would require substantial
sunk costs that would make entry unattractive. In addition, prior
to the acquisition, Nufarm had entered into contracts with several
of its task force members which posed barriers to entry by these
firms. Therefore, the prospect of entry into the relevant markets is
very limited and does not alleviate the concerns about the adverse
competitive effects of the acquisition.

V. Effects of the Acquisition

The acquisition is likely to cause significant competitive harm
to consumers in the relevant U.S. markets for MCPA, MCPP-p,
and 2,4DB by eliminating the direct and substantial competition
between Nufarm and A.H. Marks. There is evidence that Nufarm
acquired A.H. Marks with the expectation that it would be able to
increase prices as a result of the merger. In addition, the evidence
indicated that in some instances Nufarm may have increased its
prices for the three herbicides following the merger. As a result,
the transaction increased the likelihood that Nufarm could
unilaterally exercise market power and raise prices in each of the
relevant markets.

V. Terms of the Proposed Decision and Order

The Consent Agreement preserves competition in each of the
relevant markets alleged in the complaint by requiring that
Nufarm divest certain A.H. Marks assets to new entrants and take
additional measures to restore competition in the markets for
MCPA, MCPP-p, and 2,4DB. Specifically, Nufarm has agreed to
sell A.H. Marks’ EPA registration and task force seat for MCPA
to Albaugh Inc., and A.H. Marks” EPA registration and task force
seat for MCPP-p to PBI Gordon Corp. Nufarm has also agreed to
modify its contractual agreements with Dow and Aceto relating to
MCPA and 2.4-DB, which restricted these firms’ competitive
activities in the markets for MCPA and 2,4-DB. Staff has
evaluated the proposed divestitures and modifications and
concluded that these measures are sufficient to remedy the
anticompetitive effects resulting from the transaction.
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For both MCPA and MCPP-p, the purchase of a task force
seat and EPA registration will permit each divestiture purchaser to
enter and compete in these markets. By acquiring A.H. Mark’s
task force seat and EPA registration, the divestiture purchasers
will obtain EPA approval to distribute the herbicide in the United
States and certify additional manufacturing sources of the
herbicides. In addition to the task force seat and EPA
registration, Nufarm is required to enter into supply agreements
with each divestiture purchaser to permit these purchasers to
compete with Nufarm as wholesale suppliers of the herbicides
while new manufacturing sources are developed.

With respect to MCPA, Nufarm would divest AH Mark’s
MCPA Task Force Seat and EPA registrations relating to MCPA
to Albaugh. Albaugh is a qualified divestiture candidate that is
uniquely situated to use the A.H. Marks assets and supply contract
to compete with Nufarm in the market for MCPA. Albaugh is the
largest privately-owned formulator of crop protection products.
Albaugh is headquartered in Ankeny, lowa and sells exclusively
in the United States. Within the crop protection industry,
Albaugh has extensive relationships with firms at every level of
distribution.  Given Albaugh’s position, commitment, and
experience in the MCPA market, staff believes that divestiture of
A.H. Marks’” MCPA assets will enable Albaugh to restore the
competition lost as a result of the transaction.

With respect to MCPP-p, Nufarm would divest A.H. Mark’s
MCPP-p Task Force Seat and EPA registrations relating to
MCPP-p to PBI Gordon and enter a three-year supply
arrangement.  PBI Gordon, headquartered in Kansas City,
Missouri, is a privately held company founded in 1947. PBI
Gordon is a long-standing player in the turf care industry. Its
primary business is the development, manufacture, and marketing
of herbicides, pest management, and related products to the lawn,
garden, professional turf, and specialty agricultural markets. It
has an extensive distribution network and a wide customer base.
PBI Gordon’s presence in the market, combined with its expertise
with herbicides, will ensure it will use the assets to compete with
Nufarm in the market for MCPP-p.

The Consent Agreement also addresses concerns regarding
Nufarm’s agreements with Dow and Aceto by preventing Nufarm
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from enforcing agreements which may limit or restrict
competitive entry in the MCPA and 2,4DB markets. Pursuant to
Section V of the proposed Decision and Order, Nufarm agreed not
to enforce any provision, or otherwise take any future action,
restricting competition in the manufacture or sale of MCPA,
2,4DB or MCPP-p. Nufarm’s compliance with these provisions
will enable Dow and Aceto to enter these respective markets, as
manufacturers and/or wholesalers, and compete with Nufarm for
sales. Equally important, Dow and Aceto will be able to use their
task force seats and registrations to sponsor new entrants to the
United States markets for these herbicides. The resulting entry, or
threat of entry, is likely to serve as an additional competitive
constraint in both the MCPA and 2,4DB markets. Lastly the
Consent Agreement contains several other significant provisions.
Section IV of the proposed Order permits Nufarm’s customers to
terminate their contracts with Nufarm with respect to the
products. Section VII requires Nufarm to notify the Commission
if it: (a) acquires any task force seat or registration with respect to
the products or (b) enters into any agreements with task force
members or registrants that contain non-compete, joint-marketing
or other provisions restricting competition. Section VIII requires
Nufarm to divest the MCPA and MCPP-p assets to a trustee in the
event Nufarm fails to comply with the divestiture obligations for
these assets in the proposed Order.

The purpose of this analysis is to facilitate public comment on
the proposed Decision and Order. This analysis is not intended to
constitute an official interpretation of the Consent Agreement and
the proposed Decision and Order.
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IN THE MATTER OF

THE DUN & BRADSTREET CORPORATION

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE
COMMISSION ACT

Docket No. D-9342; File No. 091 0081
Filed May 6, 2010 — Decision, September 10, 2010

In May 2010, the Commission issued an administrative complaint, alleging that
the acquisition by The Dun & Bradstreet Corporation (“Dun & Bradstreet”) of
Quality Education Data (“QED”) would substantially lessen competition in the
market for K-12 educational marketing data. The consent order requires Dun &
Bradstreet to divest to MCH Inc. an updated K-12 educational marketing
database, the QED name, and certain associated intellectual property. The
consent order further requires Dun & Bradstreet to provide MCH Inc. with
technical assistance for up to one year. The order further permits the
Commission to appoint a trustee to monitor compliance with the order’s
requirements.

Participants

For the Commission: Joseph S. Brownman, William H. Efron,
Alan B. Loughnan, Jonathan W. Platt, and Gerald A. Stein.

For the Respondents: Darrell Prescott, Baker McKenzie LLP;
and Wayne Dale Collins and Lisl Dunlop, Shearman & Sterling
LLP.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act and the Clayton Act, and by virtue of the authority vested in it
by said Acts, the Federal Trade Commission, having reason to
believe that Respondent The Dun & Bradstreet Corporation’s
(“D&B”) acquisition of the assets of Quality Education Data,
(“QED”), a division of Scholastic, Inc. (“Scholastic”), violated
Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45, and Section 7 of the Clayton Act, as amended, 15
U.S.C. § 18, and it appearing to the Commission that a proceeding
in respect thereof would be in the public interest, hereby issues its
Complaint, stating its charges as follows:



THE DUN & BRADSTREET CORP. 145

Complaint

. SUMMARY

1. Market Data Retrieval (“MDR”), a company of D&B, is
the leading provider of data for marketing to kindergarten through
twelfth-grade teachers, administrators, schools and school districts
(*K-12 data”) in the United States. K-12 data includes but is not
limited to contact, demographic and other information relating to
K-12 educators. K-12 data is sold or leased to customers that use
the data to market products and services to educators. In early
2009, D&B acquired the assets of QED, MDR’s primary
competitor. As a result of the acquisition, MDR now holds over
90% of the relevant market, with only a small fringe consisting of
two firms accounting for the remainder. This transaction is in
practical effect a merger-to-monopoly and, if allowed to remain,
would likely allow MDR unilaterally to exercise market power in
various ways, including increasing prices and reducing product
quality and services to K-12 data customers.

Il. RESPONDENT D&B

2. Respondent D&B is a corporation organized, existing and
doing business under and by virtue of the laws of the State of
Delaware, with its office and principal place of business at 103
JFK Parkway, Short Hills, New Jersey 07078. D&B is the
ultimate parent entity of and includes Dun & Bradstreet, Inc.

3. D&B is the world’s leading supplier of commercial
information and insight on businesses. D&B’s global commercial
database contains more than 140 million business records. In
2008, D&B’s revenue exceeded $1.7 billion.

4. MDR, a company of D&B and a division of Dun &
Bradstreet, Inc., is the leading United States provider of K-12
data. MDR has its office and principal place of business at 6
Armstrong Road, Suite 301, Shelton, Connecticut 06484. MDR
also has offices in Chicago, Illinois, and San Francisco,
California.

5. MDR’s products and services include direct mailing lists,
e-marketing solutions, sales solutions, and market research.
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1. QED

6. Up until on or about January 28, 2009, QED was a
division of Scholastic, with its office and principal place of
business at 1050 17th Street, Suite 1100, Denver, Colorado
80265. Scholastic is a global children’s publishing, education and
media company, and the world’s largest publisher and distributor
of children’s books as well as a leading developer of educational
technology products.

7. QED had supplied K-12 data products and services in
competition with MDR.

IV. THE ACQUISITION

8. On or about January 28, 2009, Dun & Bradstreet, Inc. and
Scholastic entered into an Asset Purchase Agreement (the
“Agreement”).

9. Pursuant to the Agreement, Dun & Bradstreet, Inc.
acquired substantially all of the assets of QED for approximately
$29 million (the “Acquisition”).

V. JURISDICTION

10. D&B and Scholastic are, and at all times relevant herein
have been, corporations as “corporation” is defined in Section 4 of
the Federal Trade Commission Act, 15 U.S.C. § 44. At all times
relevant herein, D&B and Scholastic have been, and are now,
engaged in commerce as “commerce” is defined in Section 1 of
the Clayton Act, as amended, 15 U.S.C. 8 12, and are corporations
whose business is in or affects commerce as *“commerce” is
defined in Section 4 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 44.

VI. RELEVANT PRODUCT MARKET

11. The relevant product market in which to assess the effects
of the Acquisition is kindergarten through twelfth grade
educational marketing data, including but not limited to, contact,
demographic and other information relating to teachers,
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administrators, schools, and individual school districts, that is sold
or leased to customers. Other relevant markets may also exist that
consist of certain categories of customers or categories of K-12
data.

VIl. RELEVANT GEOGRAPHIC MARKET

12. The relevant geographic market in which to analyze the
effects of the Acquisition is the United States.

VIIl. STRUCTURE OF THE MARKET
13. The K-12 data market is highly concentrated.

14. Prior to the Acquisition, MDR and QED were the only two
significant competitors in the K-12 data market. MDR was the
nation’s largest provider and QED was the nation’s second largest
provider. As a result of the Acquisition, MDR now holds over
90% of the K-12 data market. There is a small and competitively
insignificant fringe consisting of two firms, MCH, Inc. (“MCH?”)
and Agile Education Marketing (“Agile™).

15. Neither MCH nor Agile possess a database with the size,
breadth, and scope of coverage comparable to that held by either
MDR or QED prior to the Acquisition.

16. The Acquisition substantially increased concentration in
the already highly concentrated K-12 data market.

IX. COMPETITIVE EFFECTS

17. The Acquisition may substantially lessen competition in
the relevant market by, among other things:

a. Eliminating actual, direct, and substantial, competition
between MDR and QED;

b. Reducing the number of significant competitors from
two to one, creating a virtual monopoly, and giving
MDR substantial market power;
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c. Facilitating the ability of MDR to exercise unilateral
market power;

d. Reducing MDR’s incentives to improve service or
product quality or to pursue further innovation; and

e. Allowing MDR, unconstrained by effective
competition, to increase prices.

X. ENTRY CONDITIONS

18. Entry into the K-12 data market would not be timely,
likely, or sufficient to prevent or defeat the anticompetitive effects
of the Acquisition.

19. New entry or fringe firm expansion at the scale necessary
to restore the competition lost as a result of the Acquisition, or to
create a competitively significant firm, is unlikely. A new entrant
or expanded fringe firm would need an up-to-date database with
the size, breadth and scope of market coverage comparable, at a
minimum, to that held by QED prior to the Acquisition. Any such
entry or fringe firm expansion would take more than two years
and require substantial sunk costs, which are high relative to the
size of a profit stream that the new entrant or fringe firm might
anticipate.

20. Even if a new entrant or fringe firm could develop a
database comparable to that held by QED prior to the Acquisition,
it would face significant difficulty marketing its products and
services to customers of MDR because its brand is unlikely to
have the important reputation for quality that customers require.
It would likely require any new entrant or fringe firm at least
several years to acquire the necessary reputation for quality to
become a potential competitive constraint.

XI. VIOLATIONS CHARGED

21. The Agreement constitutes a violation of Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. § 45.

22. The Acquisition may substantially lessen competition or
tend to create a monopoly in violation of Section 7 of the Clayton
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Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45.

XIl. NOTICE

Notice is hereby given to the respondent that the sixth day of
January, 2011, at 10:00 a.m., is hereby fixed as the time and
Federal Trade Commission offices, 600 Pennsylvania Avenue,
NW, Washington D.C. 20580, as the place when and where a
hearing will be had before an Administrative Law Judge of the
Federal Trade Commission, on the charges set forth in this
complaint, at which time and place you will have the right under
the Federal Trade Commission and Clayton Acts to appear and
show cause why an order should not be entered requiring you to
cease and desist from the violations of law charged in the
complaint.

You are notified that the opportunity is afforded you to file
with the Commission an answer to this complaint on or before the
fourteenth (14th) day after service of it upon you. An answer in
which the allegations of the complaint are contested shall contain
a concise statement of the facts constituting each ground of
defense; and specific admission, denial, or explanation of each
fact alleged in the complaint or, if you are without knowledge
thereof, a statement to that effect. Allegations of the complaint
not thus answered shall be deemed to have been admitted.

If you elect not to contest the allegations of fact set forth in the
complaint, the answer shall consist of a statement that you admit
all of the material allegations to be true. Such an answer shall
constitute a waiver of hearings as to the facts alleged in the
complaint and, together with the complaint, will provide a record
basis on which the Commission shall issue a final decision
containing appropriate findings and conclusions and a final order
disposing of the proceeding. In such answer, you may, however,
reserve the right to submit proposed findings of fact and
conclusions of law under § 3.46 of said Rules.

Failure to file an answer within the time above provided shall
be deemed to constitute a waiver of your right to appear and to
contest the allegations of the complaint, and shall authorize the
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Commission, without further notice to you, to find the facts to be
as alleged in the complaint and to enter a final decision containing
appropriate findings and conclusions and a final order disposing
of the proceeding.

The Administrative Law Judge shall hold a prehearing
scheduling conference not later than ten (10) days after an answer
is filed by the respondent. Unless otherwise directed by the
Administrative Law Judge, the scheduling conference and further
proceedings will take place at the Federal Trade Commission, 600
Pennsylvania Avenue, N.W., Washington DC 20580. Rule
3.21(a) requires a meeting of the parties’ counsel as early as
practicable before the prehearing scheduling conference, and Rule
3.31(b) obligates counsel for each party, within five days of
receiving respondent’s answer, to make certain initial disclosures
without awaiting a formal discovery request.

XI1. NOTICE OF CONTEMPLATED RELIEF

Should the Commission conclude from the record developed
in any adjudicative proceeding in connection with this matter that
the Agreement violates Section 5 of the Federal Trade
Commission Act, as amended, or the Acquisition violates Section
7 of the Clayton Act, as amended, or Section 5 of the Federal
Trade Commission Act, as amended, the Commission may order
such relief against Respondent D&B as is supported by the record,
including, but not limited to:

1. The divestiture with appropriate updates, of all assets
necessary to restore the lost competition between
MDR and QED, and in a manner that creates two or
more distinct, separate, viable, and independent
businesses in the relevant market(s), each with the full
incentive, ability, and assets needed to offer the kinds
of products and services that MDR and QED prior to
the Acquisition had been offering, or had planned to
offer.

2. A requirement that D&B divest and not retain all data
obtained from QED.
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3. A requirement that D&B provide prior written notice
to the Commission of all acquisitions, mergers,
consolidations, or other combinations of its K-12 data
business or assets with any other company providing
K-12 data.

4. A requirement to file periodic compliance reports with
the Commission.

5. Other relief appropriate to correct or remedy the
anticompetitive effects of the Acquisition, or to ensure
the creation of one or more viable, competitively
significant, independent new entities, able to compete
in all significant respects against D&B.

THEREFORE, the Federal Trade Commission on this sixth
day of May, 2010, has issued this Complaint against Respondent
The Dun & Bradstreet Corporation.

By the Commission, Commissioner Rosch dissenting.

DECISION AND ORDER

The Federal Trade Commission (“Commission”) having
heretofore issued its complaint charging The Dun & Bradstreet
Corporation (“Respondent”), with violations of Section 5 of the
Federal Trade Commission Act, as amended, and Section 7 of the
Clayton Act, as amended, and Respondent having been served
with a copy of that complaint, together with a notice of
contemplated relief, and Respondent having answered the
complaint denying said charges but admitting the jurisdictional
allegations set forth therein; and

The Respondent, its attorneys, and counsel for the
Commission having thereafter executed an agreement containing
a consent order (“Consent Agreement”), an admission by the
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Respondent of all the jurisdictional facts set forth in the
complaint, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
Respondent that the law has been violated as alleged in such
complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true, and waivers and other provisions
as required by the Commission’s Rules; and

The Secretary of the Commission having thereafter withdrawn
the matter from adjudication in accordance with § 3.25(c) of its
Rules; and

The Commission having thereafter considered the matter and
having thereupon accepted the executed consent agreement and
placed such agreement on the public record for a period of thirty
(30) days, now in further conformity with the procedure
prescribed in § 3.25(f) of its Rules, the Commission hereby makes
the following jurisdictional findings and enters the following
Order:

1. Respondent The Dun & Bradstreet Corporation is a
corporation organized, existing and doing business
under and by virtue of the laws of the State of
Delaware, with its office and principal place of
business at 103 JFK Parkway, Short Hills, New Jersey
07078. Dun & Bradstreet, Inc. is a subsidiary of
Respondent The Dun & Bradstreet Corporation.
Market Data Retrieval is a division of Dun &
Bradstreet, Inc. and has its office and principal place of
business at 6 Armstrong Road, Suite 301, Shelton,
Connecticut 06484.

2. The Commission has jurisdiction over the subject
matter of this proceeding and of Respondent, and the
proceeding is in the public interest.
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ORDER

l.
Definitions

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A.

“D&B” or “Respondent” means The Dun & Bradstreet
Corporation, its directors, officers, employees, agents,
representatives, successors, and assigns; and its joint
ventures, subsidiaries, divisions, groups and affiliates
in each case controlled by The Dun & Bradstreet
Corporation, including but not limited to Dun &
Bradstreet, Inc. and MDR, and the respective directors,
officers,  employees,  agents, representatives,
successors, and assigns of each.

“MCH” means MCH, Inc., a corporation organized,
existing and doing business under and by virtue of the
laws of Missouri, with its office and principal place of
business located at 601 East Marshall Street, P.O. Box
295, Sweet Springs, Missouri 65351.

“MDR” means Market Data Retrieval, a division of
Dun & Bradstreet Inc., a subsidiary of Respondent.

“QED” means the former Quality Education Data
marketing services division of Scholastic, Inc.

“Commission” means the Federal Trade Commission.

“Acquirer” means MCH or any other Person approved
by the Commission to acquire the QED K-12 Data
Business Assets and the Augmented QED K-12
Database pursuant to this Order.

“Acquisition” means MDR’s acquisition of QED from
Scholastic Inc. on or about February 11, 20009.

“Acquisition Date” means the date the Acquisition was
consummated.
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“Augmented QED K-12 Database” means the QED K-
12 Database augmented and updated by Respondent
pursuant to the Revision Protocol.

“Contract” means any contract or other agreement,
other than a Volume Discount Plan, between a
Customer and a provider of K-12 Data that imposes a
future obligation to purchase or lease K-12 Data.
Contract includes, but is not limited to, contract data
leases, database agreements, license agreements, and
subscription plans. Contract excludes purchase orders
and other agreements relating solely to one-time
purchases.

“Customer” means any Person who purchases or leases
K-12 Data.

Divestiture ~ Agreement(s)” means the MCH
Agreements, or any other agreement(s) that effectuate
the divestiture of the QED K-12 Business Assets and
the Augmented QED K-12 Database, as required by
this Order.

“Divestiture Date” means the closing date of the
Divestiture Agreement, including without limitation,
the MCH Agreement. If there is more than one
Divestiture Agreement then the Divestiture Date shall
be the closing date that is latest in time.

“Divestiture Trustee” means the trustee appointed by
the Commission pursuant to the relevant provisions of
this Order.

“Intellectual Property” means any type of intellectual
property, including all rights to intellectual property
owned by any Third Party, and including without
limitation, copyrights, trademarks, domain names,
trade dress, trade secrets, techniques, data, inventions,
patents, practices, methods and other confidential
know-how and proprietary technical, business,
research, or development information.
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“K-12 Data” means a collection of PIN Numbers,
names, job titles, course titles, demographic
information and/or contact information of education
industry participants, including institutions and
individuals, covering Kkindergarten through grade
twelve, that is available for use, sale or lease to
Customers or Third Parties.

“K-12 Database” means an education list database
containing K-12 Data (including all data formats, data
configurations, data structures and tables).

“K-12 Data Business” means the development,
maintenance, updating, correction, marketing, lease
and sale of K-12 Data.

“MCH Agreements” means the Acquisition Agreement
between MCH, Inc. and Dun & Bradstreet, Inc., dated
August 12, 2010, including all amendments, exhibits,
attachments, agreements, and schedules, attached as
Confidential Appendix A.

“Monitor” means any monitor appointed by the
Commission pursuant to the relevant provisions of this
Order.

“Net Names Discount” means the maximum
percentage of names purchased by a Third Party for
which the Third Party can receive a credit on the basis
that the names purchased are duplicates of names
already in the possession of such Third Party. For
example, a Net Names Discount of 30% means that a
Third Party who purchased 1000 names can receive
credit for up to 300 duplicate names.

“Person” means any individual, partnership, joint
venture, firm, corporation, association, trust,
unincorporated organization, joint venture, or other
business or government entity, and any subsidiaries,
divisions, groups or affiliates thereof.
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“PIN Number” means a unique identification number
assigned to an individual institutional record (such as a
record for a school, school district, daycare, college or
library) in a K-12 Database that is used to help
customers track and update particular records in such
database.

“PIN Number Bridge” means the cross-reference file
created by MDR using, in whole or in part,
information obtained through the Acquisition that
relates the PIN Number used by QED to the
corresponding number used by MDR and that is used
by MDR to assist customers in migrating from using
QED PIN Numbers to using MDR PIN Numbers, or
vice versa.

“QED Confidential Business Information” means all
information not in the public domain related to QED’s
K-12 Database and/or the QED K-12 Data Business
Assets except that QED Confidential Business
Information shall not include information a) that is not
required to be divested under this Order, or b) for
which this Order requires divestiture of only a copy of
such information.

“QED Customer” means any Person who purchased or
leased K-12 Data from QED during the twelve (12)
months preceding the Acquisition Date.

“QED Customer Information” means all information
located in the MDR central files and owned by, or in
the possession or control of, MDR that relates to QED
Customers, including, but not limited to:

1. All the data in the former QED Onyx customer
relations management system;

2. Copies of any and all Volume Discount Plans,
Contracts and other agreements between QED and
a Customer; and

3. Copies of all information available through MDR’s
salesforce.com customer relations management
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system relating to a QED Customer who had a
Contract or Volume Discount Plan with QED on,
or within thirty (30) days prior to, the Acquisition
Date.

“QED K-12 Database” means the K-12 Database
acquired by Respondent in connection with the
Acquisition, as maintained as of the Divestiture Date.

“QED K-12 Data Business Assets” means the
following assets:

1.

2.

The QED K-12 Database and all copies thereof;

All Intellectual Property obtained by Respondent
in connection with the Acquisition that QED or
Scholastic, Inc. had used in the K-12 Data
Business;

All software, source code, data and documentation,
and all rights to and copies and tangible
embodiments thereof obtained by Respondent in
connection with the Acquisition that QED or
Scholastic, Inc. had used in the K-12 Data
Business,

Provided, however, that software that can readily
be purchased or licensed from sources other than
MDR and which has not been modified in a
manner material to the use or function thereof
(other than through user preference settings), e.g.,
Microsoft Word, is excluded,

All commercial names, trade names, “doing
business as” (d/b/a) names, registered and
unregistered trademarks and service marks in the
possession or control of Respondent that it
obtained in connection with the Acquisition and
that QED or Scholastic, Inc. had used in the K-12
Data Business;

QED Customer Information; and
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A copy of all amendments, addenda or other
modifications to any Contract, Volume Discount
Plan or other agreement relating, in whole or part,
to the K-12 Data Business that was originally
entered into between QED and a Customer prior to
the Acquisition.

“QED Vendor” means any Third Party who, at any
time during the twelve (12) months preceding the
Acquisition Date, provided services to QED to update,
maintain, edit and/or correct the QED K-12 Data or
QED K-12 Database.

“Relevant Agreement” means

1.

any Contract or Volume Discount Plan identified
in Confidential Appendix E; or

any Contract or Volume Discount Plan that

a. was originally entered into between a Customer
and QED, or

b. is a Renewal of a Contract or Volume Discount
Plan originally entered into between a
Customer and QED, or

c. is a Contract or Volume Discount Plan of the
same type that was in effect between QED and
a Customer on, or within thirty (30) days prior
to, the Acquisition Date (i.e. is a Contract Data
Lease where prior to the Acquisition the
Customer had a Contract Data Lease with
QED), or

d. is with a Customer who did not have a Contract
or Volume Discount Plan with MDR during the
twelve months prior to the Acquisition Date; or

any Volume Discount Plan that is with a Customer
who purchased more than $10,000 of K-12 Data
from QED during the twelve (12) months
preceding the Acquisition Date.
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“Relevant Employee(s)” means:

1. any current or former employee of Respondent
who was an employee of QED or Scholastic, Inc.
on the day prior to the Acquisition Date; or

2. any current or former employee of Respondent
whose job or duties primarily involve or involved
the sale of K-12 Data,

Provided, however, that “Relevant Employee” does
not include the sales management employees who are
identified by job title on Confidential Appendix F,
unless such employees were employees of Scholastic,
Inc. on the day prior to the Acquisition Date.

“Renewal” means an agreement to continue a Contract
or Volume Discount Plan, including all amendments or
modifications thereto, for an additional term beyond
the initial expiration date contained in such Contract or
Volume Discount Plan.

“Revision Protocol” means the protocol described in
Confidential Appendix B for updating and augmenting
the QED K-12 Database.

“Third Party” or “Third Parties” means any Person or
Persons other than Respondent or the Acquirer.

“Volume Discount Plan” means an agreement between
a Customer and provider of K-12 Data that provides
discounts based on annual volume levels of future
purchases or leases of K-12 Data.

1.
Divestiture

IT IS FURTHER ORDERED that:

A.

Not later than five (5) days after the date on which this
Order becomes final, Respondent shall execute the
Divestiture Agreements and shall divest, absolutely
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and in good faith, to the Acquirer the QED K-12 Data
Business Assets in accordance with this Order and the
Divestiture Agreement(s).

Not later than thirty (30) days after the Divestiture
Date, Respondent shall divest, absolutely and in good
faith, to the Acquirer the Augmented QED K-12
Database, and all copies thereof, in accordance with
this Order and the Divestiture Agreement(s).

To the extent Respondent imported or transferred data
from the QED K-12 Database to the MDR K-12
Database after June 1, 2010, Respondent shall purge or
remove such data from the MDR K-12 Database,

Provided, however, that other than as required by this
Paragraph, Respondent shall not be required to purge
or remove any data imported from the QED K-12
Database to the MDR K-12 Database.

Prior to divesting the QED K-12 Data Business Assets,
Respondent shall secure all consents and waivers from
Third Parties that are necessary to permit Respondent
fully to divest the QED K-12 Data Business Assets and
the Augmented QED K-12 Database.

Provided, however, that Respondent may satisfy this
requirement by certifying that the Acquirer has
executed all such agreements directly with each of the
relevant Third Parties.

Until the Augmented QED K-12 Database is fully and
finally delivered to the Acquirer, Respondent shall
maintain and preserve the QED K-12 Data Business
Assets and prevent their deterioration and wasting.

Respondent shall not seek, directly or indirectly,
pursuant to any dispute resolution mechanism
incorporated in any Divestiture Agreement, or in any
agreement related to Respondent’s K-12 Data
Business, a decision the result of which would be
inconsistent with the terms of this Order.
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The purpose of the divestiture of the QED K-12 Data
Business Assets is:

1. to create a viable and effective competitor for the
development, marketing, updating, correction,
lease and sale of K-12 Data who is independent of
the Respondent and is able to provide a range of
data products at least equivalent to those provided
by QED; and

2. to remedy the lessening of competition resulting
from the Acquisition as alleged in the
Commission’s Complaint in a timely and sufficient
manner.

1.
Remedial Relief

IT ISFURTHER ORDERED that

A.

At the request of the Acquirer, Respondent shall take
all steps reasonably necessary to facilitate the ability of
the Acquirer to enter into a contract with a QED
Vendor that is equivalent in terms and scope to the
most recent contract between QED and such QED
Vendor. Such steps shall include, but are not limited
to, modifying any agreement or contract between
Respondent and such QED Vendor that interferes with
the ability of the Acquirer to enter into a contract that
complies with the provisions of this subsection.

For a period lasting until one (1) year after the
Augmented QED K-12 Database is fully and finally
delivered to the Acquirer, Respondent shall provide to
the Acquirer such assistance as is reasonably necessary
to assist the Acquirer in accessing and using the QED
K-12 Data Business Assets and the Augmented QED
K-12 Database, including but not limited to
information, technical assistance, advice, training and
access to personnel and such other assistance as may
be specified in the Divestiture Agreement(s).
Respondent shall provide such assistance at a price
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agreed to by Respondent and the Acquirer and
approved by the Commission as part of the Divestiture
Agreement and within a reasonable time, but in any
case no more than five (5) days, after a request by the
Acquirer,

Provided, however, that nothing in this paragraph shall
require Respondent to acquire new assets or develop
new capabilities in order to fulfill its obligations under
this subsection.

V.
Customers

IT IS FURTHER ORDERED that:

A.

For a period lasting until twenty-one (21) months after
the Augmented QED K-12 Database is fully and
finally delivered to the Acquirer, Respondent shall
permit any Customer to terminate any Relevant
Agreement to which such Customer is a signatory,
upon thirty (30) days written notice stating (1) the
Customer’s intent to terminate the Relevant
Agreement, and (2) that the purpose of the termination
is to consider alternative sources of K-12 Data.
Respondent shall permit such termination without
penalty, forfeiture or other similar charges to such
Customer. Further, with respect to such Relevant
Agreements:

1. with respect to any Volume Discount Plan,
Respondent shall base the discount level for
purchases made pursuant to such agreement on an
annualized purchase volume (i.e., the average
monthly volume purchased by the Customer during
the period prior to termination multiplied by twelve
(12)); and

2. with respect to any Contract, Respondent, in
consultation with the Customer, shall determine the
fair value of products or services already provided
under the Relevant Agreement as of the date of
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termination (“Fair Value”) and either (i) refund any
monies paid by the Customer in excess of the Fair
Value or (ii) invoice the Customer for any monies
due for products and services provided by
Respondent under the Contract prior to the
termination date.  The Fair Value shall be
determined by comparing the products and services
actually received with all products and services to
be provided over the term of the Contract and the
total contract price. If Respondent and Customer
have not agreed on the Fair Value within five
business (5) days of the Customer notifying
Respondent of the termination of the Contract, then
the Monitor shall determine, within seven (7) days,
the Fair Value, which shall be binding upon
Respondent.

No later than thirty (30) days after the Augmented K-
12 Database is fully and finally delivered to the
Acquirer:

1. Respondent shall notify all Customers who have a
Relevant Agreement of their rights under this
Order and offer each such Customer the
opportunity to terminate any Relevant Agreement
with Respondent (“Termination Notice Date”); and

2. Respondent shall send written notification in the
form of the letter attached as Appendix D, with a
copy of, or link on the Commission website to, this
Order and the Complaint, by certified mail with
return receipt requested to the person designated in
the Relevant Agreement to receive notices from
Respondent or, if no such person has been
designated, the Chief Executive Officer or General
Counsel of the Customer. Respondent shall keep a
file of such return receipts for two (2) years after
the Divestiture Date.
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Respondent shall not directly or indirectly:

1. Require any Customer to make or pay any payment
(other than any amount determined in Paragraph
IV.A. in this Order), penalty, or charge for, or
provide any consideration in relation to, or
otherwise deter, the exercise of the option to
terminate and end a Relevant Agreement as
provided for in the Order; or

2. Retaliate against or take any action adverse to the
economic interests of any Customer that exercises
its rights under this Order,

Provided however, that Respondent shall retain its
right to enforce, or seek judicial remedies for breaches
of contracts, based upon rights or causes of action that
accrued prior to the exercise by a Customer of its
option to terminate a Relevant Agreement with
Respondent, and

Provided further, however, that nothing in this
provision shall prevent Respondent from competing
for any customer in its ordinary course of business.

Respondent shall, at no cost, facilitate the ability of a
Customer who terminates a Relevant Agreement to
convert from using MDR PIN Numbers to using QED
PIN Numbers (“Converting Customer”) by i) licensing
and delivering to the Converting Customer the PIN
Number Bridge, and ii) providing the information and
assistance reasonably necessary to enable the
Converting Customer to use the bridge for the purpose
and period of time described in this subsection. Such
license shall have a term of one-hundred eighty (180)
days following the termination of the Relevant
Agreement, and shall permit the Converting Customer
to continue to use the MDR PIN Numbers for the
purpose of converting to QED PIN Numbers,
notwithstanding any restrictions to the contrary in any
other agreement between the Converting Customer and
MDR.
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E. After Respondent’s obligations under Paragraph 1V.D.
of this Order are completed, Respondent shall destroy
and no longer use the PIN Number Bridge.

F. For a period lasting until twenty-one (21) months after
the Augmented QED K-12 Database is fully and
finally delivered to the Acquirer, Respondent shall
offer all Third Parties placing orders for K-12 Data
with Respondent a Net Names Discount no smaller
than thirty percent (30%) with respect to direct mail
addresses and electronic mail addresses obtained from
the Acquirer.

V.
Employees

IT IS FURTHER ORDERED that:

A. For a period lasting until one (1) year after the
Divestiture Date:

1. Respondent shall, within ten (10) days of a request
by the Acquirer, provide the following information
to the Acquirer (to the extent permitted by
applicable law and to the extent that Respondent
has such information) regarding any Relevant
Employee:

a. the date of hire and effective service date;
b. job title or position held,;

c. a specific description of the Relevant
Employee’s responsibilities related to the K-12
Data Business; provided, however, in lieu of
this description, Respondent may provide the
employee’s most recent performance appraisal;

d. the base salary or current wages;

e. the most recent bonus paid, aggregate annual
compensation and current target or guaranteed
bonus, if any;
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f. employment status (i.e., active or on leave or
disability; full-time or part-time);

g. any other material terms and conditions of
employment in regard to such employee that
are not otherwise generally available to
similarly situated employees; and

h. copies of all employee benefit plans and
summary plan descriptions (if any) applicable
to the relevant employees.

2. Respondent shall not interfere with the ability of
the Acquirer to solicit, interview or hire any
Relevant Employee and shall remove any
impediments within the control of Respondent that
may deter any Relevant Employee from accepting
employment with the Acquirer, including without
limitation, any non-compete or non-disclosure
provisions of any employment or other contracts.
Respondent shall not make any counteroffer to a
Relevant Employee who has received a written
offer of employment from the Acquirer,

Provided, however, that Respondent shall not be
required to release any Relevant Employee from
restrictions i) imposed by a Third Party on the
disclosure or use of information provided to
Respondent by such Third Party, or ii) on
disclosure of confidential information regarding
Respondent that is not related to the K-12 Data
Business, the QED K-12 Data Business Assets or
the Augmented QED K-12 Database.

For a period lasting until two (2) years after the
Divestiture Date, Respondent shall not solicit or
otherwise attempt to induce any employee hired by the
Acquirer to terminate his or her employment
relationship with the Acquirer,

Provided, however, that Respondent may i) hire any
Relevant Employee whose employment has been
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terminated by the Acquirer or who independently
applies for employment with Respondent, as long as
such employee was not solicited in violation of the
non-solicitation requirements contained herein; ii)
advertise for employees in newspapers, trade
publications or other media not targeted specifically at
Relevant Employees; or iii) hire a Relevant Employee
who contacts Respondent on his or her own initiative
without any direct or indirect solicitation or
encouragement from Respondent.

VI.
Confidentiality

IT ISFURTHER ORDERED that

A.

Respondent shall not use, disclose or convey any QED
Confidential Business Information, directly or
indirectly, to any Third Party, except that Respondent
may disclose QED Confidential Business Information
to the Acquirer or Persons specifically authorized by
the Acquirer to receive such information,

Provided, however, that nothing in this agreement shall
prohibit Respondent from using or disclosing any QED
Confidential Business Information licensed by
Respondent through the Divestiture Agreement(s).

Within thirty (30) days of the Divestiture Date,
Respondent shall provide written notice of the
restrictions on the disclosure and use of QED
Confidential Business Information contained in this
Order to all employees who had access to QED
Confidential Business Information obtained in
connection with the Acquisition. Respondent shall
provide such written notice by electronic mail with
return receipt requested or similar transmission, and
keep a file of such receipts for one (1) year after the
Divestiture Date.
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VII.
Monitor

IT ISFURTHER ORDERED that:

A

The Commission may appoint a Monitor to assure that
Respondent  expeditiously — complies  with  all
obligations and performs all responsibilities required
by this Order.

The Commission appoints Richard Casabonne as
Monitor and approves the Monitor Agreement between
Mr. Casabonne and Respondent, attached as Appendix
C.

Respondent shall facilitate the ability of the Monitor to
comply with the duties and obligations set forth in this
Order, and shall take no action that interferes with or
hinders the  Monitor’s authority, rights or
responsibilities as set forth in this Order or any
agreement between the Monitor and Respondent.

The Monitor’s duties and responsibilities shall include
the following:

1. the Monitor shall act in a fiduciary capacity for the
benefit of the Commission;

2. the Monitor shall have the power and authority to
monitor Respondent’s compliance with Paragraphs
Il through VI of the Order, and shall exercise such
power and authority and carry out his or her duties
and responsibilities in a manner consistent with the
purposes of the Order and in consultation with the
Commission including, but not limited to, the
determinations required in Paragraph 1V.A.2, and
monitoring the augmentation and updating of the
QED K-12 Database pursuant to the Revision
Protocol,

3. the Monitor shall, in his or her sole discretion,
consult with Third Parties in the exercise of his or
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her duties under this Order or any agreement
between the Monitor and Respondent; and

the Monitor shall evaluate the reports submitted to
the Commission by Respondent pursuant to the
Order and the Consent Agreement, and within
thirty (30) days from the date the Monitor receives
a report, report in writing to the Commission
concerning performance by Respondent of its
obligations under Paragraphs Il through VI of the
Order.

Respondent shall grant and transfer to the Monitor, and
such Monitor shall have, all rights, powers, and
authority necessary to carry out the Monitor’s duties
and responsibilities, including but not limited to the
following:

1.

3.

Respondent shall cooperate with any reasonable
request of the Monitor and shall take no action to
interfere with or impede the Monitor's ability to
monitor Respondent’s compliance with Paragraphs
Il through V1 of the Order;

subject to any demonstrated legally recognized
privilege, Respondent shall provide the Monitor
full and complete access to Respondent’s
personnel, books, documents, records kept in the
ordinary course of business, facilities and technical
information, and such other relevant information as
the Monitor may reasonably request, related to
Respondent’s compliance with its obligations
under Paragraphs Il through VI of the Order;

within five days of submitting a report required by
this Order or the Consent Agreement to the
Commission, Respondent shall deliver a copy of
such report to the Monitor;

the Monitor shall serve, without bond or other
security, at the expense of Respondent, on such
reasonable and customary terms and conditions to
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which the Monitor and Respondent agree and that
the Commission approves;

5. the Monitor shall have authority to employ, at the
expense of Respondent, such consultants,
accountants, attorneys and other representatives
and assistants as are reasonably necessary to carry
out the Monitor’s duties and responsibilities;

6. Respondent shall indemnify the Monitor and hold
the Monitor harmless against any losses, claims,
damages, liabilities, or expenses arising out of, or
in connection with, the performance of the
Monitor’s duties, including all reasonable fees of
counsel and other reasonable expenses incurred in
connection with the preparations for, or defense of,
any claim, whether or not resulting in any liability,
except to the extent that such losses, claims,
damages, liabilities, or expenses result from gross
negligence, willful or wanton acts, or bad faith by
the Monitor; and

7. Respondent may require the Monitor and each of
the Monitor’s consultants, accountants, attorneys
and other representatives and assistants to sign a
customary confidentiality agreement,

Provided, however, that such agreement shall not
restrict the Monitor from providing any
information to the Commission or require the
Monitor to report to Respondent the substance of
communications to or from the Commission or the
Acquirer.

The Commission may, among other things, require the
Monitor and each of the Monitor’s consultants,
accountants, attorneys and other representatives and
assistants to sign an appropriate confidentiality
agreement related to Commission materials and
information received in connection with the
performance of the Monitor’s duties.
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The Monitor shall serve until the termination of all
Respondent’s obligations under Paragraphs Il through
VI of the Order.

If the Commission determines that the Monitor has
ceased to act or failed to act diligently, the
Commission may appoint a substitute Monitor. The
Commission shall select the substitute Monitor, subject
to the consent of Respondent, which consent shall not
be unreasonably withheld. If Respondent has not
opposed, in writing, including the reasons for
opposing, the selection of any proposed substitute
Monitor within ten (10) days after notice by the staff
of the Commission to Respondent of the identity of
any proposed substitute Monitor, Respondent shall be
deemed to have consented to the selection of the
proposed substitute Monitor.

The Commission may on its own initiative, or at the
request of the Monitor, issue such additional orders or
directions as may be necessary or appropriate to assure
compliance with the requirements of the Order.

A Monitor appointed pursuant to this Order may be the
same Person appointed as the Divestiture Trustee
pursuant to the relevant provisions of this Order.

VIII.
Divestiture Trustee

IT IS FURTHER ORDERED that:

A

If Respondent has not fully complied with the
obligations to assign, grant, license, divest, transfer,
deliver or otherwise convey relevant assets as required
by this Order, the Commission may appoint a
Divestiture Trustee to assign, grant, license, divest,
transfer, deliver or otherwise convey the assets
required to be assigned, granted, licensed, divested,
transferred, delivered or otherwise conveyed pursuant
to each of the relevant Paragraphs in a manner that
satisfies the requirements of each such Paragraph. In
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the event that the Commission or the Attorney General
brings an action pursuant to 85(1) of the Federal Trade
Commission Act, 15 U.S.C. 845(1), or any other statute
enforced by the Commission, Respondent shall
consent to the appointment of a Divestiture Trustee in
such action to assign, grant, license, divest, transfer,
deliver or otherwise convey the relevant assets.
Neither the appointment of a Divestiture Trustee nor a
decision not to appoint a Divestiture Trustee under this
Paragraph shall preclude the Commission or the
Attorney General from seeking civil penalties or any
other available relief, including a court-appointed
Divestiture Trustee, pursuant to 85(1) of the Federal
Trade Commission Act, or any other statute enforced
by the Commission, for any failure by Respondent to
comply with this Order.

The Commission shall select the Divestiture Trustee,
subject to the consent of the Respondent, which
consent shall not be unreasonably withheld. The
Divestiture Trustee shall be a Person with experience
and expertise in acquisitions and divestitures. If
Respondent has not opposed, in writing, including the
reasons for opposing, the selection of any proposed
Divestiture Trustee within ten (10) days after notice by
the staff of the Commission to Respondent of the
identity of any proposed Divestiture Trustee,
Respondent shall be deemed to have consented to the
selection of the proposed Divestiture Trustee.

Not later than ten (10) days after the appointment of a
Divestiture Trustee, Respondent shall execute a trust
agreement that, subject to the prior approval of the
Commission, transfers to the Divestiture Trustee all
rights and powers necessary to permit the Divestiture
Trustee to effect the divestiture required by this Order.

If a Divestiture Trustee is appointed by the
Commission or a court pursuant to this Paragraph,
Respondent shall consent to the following terms and
conditions regarding the Divestiture Trustee’s powers,
duties, authority, and responsibilities:
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1. subject to the prior approval of the Commission,
the Divestiture Trustee shall have the exclusive
power and authority to assign, grant, license,
divest, transfer, deliver or otherwise convey the
assets that are required by this Order to be
assigned, granted, licensed, divested, transferred,
delivered or otherwise conveyed,;

2. the Divestiture Trustee shall have one (1) year
from the date the Commission approves the trust
agreement described herein to accomplish the
divestiture, which shall be subject to the prior
approval of the Commission. If, however, at the
end of the one (1) year period, the Divestiture
Trustee has submitted a plan of divestiture or
believes that the divestiture can be achieved within
a reasonable time, the divestiture period may be
extended by the Commission; provided, however,
the Commission may extend the divestiture period
only two (2) times;

3. subject to any demonstrated legally recognized
privilege, the Divestiture Trustee shall have full
and complete access to the personnel, books,
records and facilities related to the relevant assets
that are required to be assigned, granted, licensed,
divested, delivered or otherwise conveyed by this
Order and to any other relevant information, as the
Divestiture Trustee may request. Respondent shall
develop such financial or other information as the
Divestiture Trustee may request and shall
cooperate  with  the  Divestiture  Trustee.
Respondent shall take no action to interfere with or
impede the Divestiture Trustee’s accomplishment
of the divestiture. Any delays in divestiture caused
by Respondent shall extend the time for divestiture
under this Paragraph in an amount equal to the
delay, as determined by the Commission or, for a
court-appointed Divestiture Trustee, by the court;

4. the Divestiture Trustee shall use commercially
reasonable efforts to negotiate the most favorable
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price and terms available in each contract that is
submitted to the Commission, subject to
Respondent’s  absolute and  unconditional
obligation to divest expeditiously and at no
minimum price. The divestiture shall be made in
the manner and to an Acquirer as required by this
Order,

Provided, however, if the Divestiture Trustee
receives bona fide offers from more than one
acquiring entity, and if the Commission determines
to approve more than one such acquiring entity, the
Divestiture Trustee shall divest to the acquiring
entity selected by Respondent from among those
approved by the Commission, and,

Provided further, however, that Respondent shall
select such entity within five business (5) days
after receiving notification of the Commission’s
approval,

the Divestiture Trustee shall serve, without bond or
other security, at the cost and expense of
Respondent, on such reasonable and customary
terms and conditions as the Commission or a court
may set. The Divestiture Trustee shall have the
authority to employ, at the cost and expense of
Respondent, such consultants, accountants,
attorneys, investment bankers, business brokers,
appraisers, and other representatives and assistants
as are necessary to carry out the Divestiture
Trustee’s duties and responsibilities. The
Divestiture Trustee shall account for all monies
derived from the divestiture and all expenses
incurred. After approval by the Commission of the
account of the Divestiture Trustee, including fees
for the Divestiture Trustee’s services, all remaining
monies shall be paid at the direction of
Respondent, and the Divestiture Trustee’s power
shall be terminated. The compensation of the
Divestiture Trustee shall be based at least in
significant part on a commission arrangement
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contingent on the divestiture of all of the relevant
assets that are required to be divested by this
Order;

Respondent shall indemnify the Divestiture Trustee
and hold the Divestiture Trustee harmless against
any losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the
performance of the Divestiture Trustee’s duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the
preparation for, or defense of, any claim, whether
or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or
expenses result from gross negligence, willful or
wanton acts, or bad faith by the Divestiture
Trustee;

the Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order,

Provided, however, that the Divestiture Trustee
appointed pursuant to this Paragraph may be the
same Person appointed as Monitor pursuant to the
relevant provisions of this Order;

the Divestiture Trustee shall report in writing to
Respondent and to the Commission every sixty
(60) days concerning the Divestiture Trustee’s
efforts to accomplish the divestiture; and

Respondent may require the Divestiture Trustee
and each of the Divestiture Trustee’s consultants,
accountants, attorneys and other representatives
and assistants to sign a customary confidentiality
agreement,

Provided, however, such agreement shall not
restrict the Divestiture Trustee from providing any
information to the Commission.
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If the Commission determines that a Divestiture
Trustee has ceased to act or failed to act diligently, the
Commission may appoint a substitute Divestiture
Trustee in the same manner as provided in this
Paragraph.

The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own
initiative or at the request of the Divestiture Trustee
issue such additional orders or directions as may be
necessary or appropriate to accomplish the divestiture
required by this Order.

IX.
Incorporation of Divestiture Agreement

IT IS FURTHER ORDERED that:

A.

Each Divestiture Agreement, if approved by the
Commission, shall be incorporated by reference into
this Order and made a part hereof. Further, nothing in
any Divestiture Agreement shall limit or contradict, or
be construed to limit or contradict, the terms of this
Order, it being understood that nothing in this Order
shall be construed to reduce any rights or benefits of
an Acquirer or to reduce any obligations of
Respondent under a Divestiture  Agreement.
Respondent shall comply with the terms of each
Divestiture Agreement, and a breach by Respondent of
any term of a Divestiture Agreement shall constitute a
violation of this Order. To the extent that any term of
a Divestiture Agreement conflicts with a term of this
Order such that Respondent cannot fully comply with
both, Respondent shall comply with the term of this
Order.

Respondent shall include in each Divestiture
Agreement a specific reference to this Order, the
remedial purposes thereof, and provisions to reflect the
full scope and breadth of Respondent’s obligations to
the Acquirer pursuant to this Order.
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Between the date the Commission grants approval of a
Divestiture Agreement and the Divestiture Date,
Respondent shall not modify or amend any material
term of any Divestiture Agreement without the prior
approval of the Commission. Further, any failure to
meet any material condition precedent to closing
(whether waived or not) shall constitute a violation of
this Order.

After the Divestiture Date and during the term of each
Divestiture Agreement, Respondent shall provide
written notice to the Commission not more than five
(5) days after any modification (material or otherwise)
of the Divestiture Agreement. Further, Respondent
shall seek Commission approval of such modification
(material or otherwise) within ten (10) days of filing
such notification. If the Commission denies approval,
the Commission will notify Respondent and
Respondent  shall  expeditiously  rescind  the
modification or make such other changes as are
required by the Commission.

X.
Reporting and Inspection

IT IS FURTHER ORDERED that

A.

Respondent shall submit to the Commission a verified
written report setting forth in detail the manner and
form in which it intends to comply, is complying, and
has complied with this Order:

1. Within thirty (30) days after the date this Order
becomes final and every thirty (30) days thereafter
until Respondent has complied with the obligations
of Paragraphs I1.A through E of this Order;

2. Six (6) months after the date this Order becomes
final; and
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3. On the first anniversary of the date on which the
Order becomes final, and annually for three (3)
years, thereafter.

For purposes of determining or securing compliance
with this Order, and subject to any legally recognized
privilege, and upon written request and upon five (5)
days’ notice to Respondent made to its principal
United States offices, registered office of its United
States subsidiary, or its headquarters address,
Respondent shall, without restraint or interference,
permit any duly authorized representative of the
Commission:

1. access, during business office hours of Respondent
and in the presence of counsel, to all facilities and
access to inspect and copy all books, ledgers,
accounts, correspondence, memoranda and all
other records and documents in the possession or
under the control of Respondent related to
compliance with this Order, which copying
services shall be provided by Respondent at the
request of the authorized representative(s) of the
Commission and at the expense of the Respondent;
and

2. to interview officers, directors, or employees of
Respondent, who may have counsel present,
regarding such matters.

XI.
Notice of Dissolution

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to:

A.

B.

any proposed dissolution of Respondent; or

any proposed acquisition, merger or consolidation of
Respondent; or

any other change in Respondent, including without
limitation, assignment and the creation or dissolution
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of subsidiaries, if such change may affect compliance
obligations arising out of this Order.

XI1I.
Termination

IT IS FURTHER ORDERED that this Order shall terminate
on September 10, 2020.

By the Commission.
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CONFIDENTIAL APPENDIX A
ACQUIRER AGREEMENTS

[Redacted From the Public Record Version,
But Incorporated By Reference]
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CONFIDENTIAL APPENDIX B
REVISION PROTOCOL

[Redacted From the Public Record Version,
But Incorporated By Reference]
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APPENDIX C

MONITOR AGREEMENT
[Redacted Public Version]

This Monitor Agreement (“Monitor Agreement”), entered into
this 9th day of August 2010, between The Dun & Bradstreet
Corporation (“Respondent”) and Richard Casabonne (“Mr.
Casabonne”) provides as follows:

WHEREAS, the Staff of the United States Federal Trade
Commission (the “Commission”), in In the Matter of The Dun &
Bradstreet Corporation and Respondent have agreed to an
Agreement Containing Consent Order (“Consent Agreement”),
incorporating a Decision and Order (“Order”) with Respondent,
which, among other things, requires Respondent to divest or
transfer certain defined assets pursuant to the Acquisition
Agreement between Respondent and MCH, Inc. (“Acquirer”) and
those ancillary agreements referenced therein (collectively, the
“Remedial Agreement”), and provides for the appointment of a
Monitor to ensure that Respondent complies with its obligations
under the Order and the Remedial Agreement;

WHEREAS, the staff of the Commission may appoint Mr.
Casabonne as such monitor (the “Monitor”) pursuant to the Order
to monitor Respondent’s compliance with the terms of the Order
and with the Remedial Agreement referenced in the Order, and
Mr. Casabonne has consented to such appointment;

WHEREAS, the Staff of the Commission on July 30, 2010,
notified Respondent of selection of Mr. Casabonne as the
Monitor, and Respondent agreed to the selection of Mr.
Casabonne, and is executing this Monitor Agreement that, subject
to the prior approval of the Commission, confers on the Monitor
all rights and powers necessary to permit the Monitor to monitor
Respondent’s compliance with the relevant requirements of the
Order in a manner consistent with the purpose of the Order;

WHEREAS, this Monitor Agreement, although executed by
the Monitor and Respondent is not effective for any purpose,
including but not limited to imposing rights and responsibilities
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on Respondent or the Monitor under the Order, until it has been
approved by the Commission; and

WHEREAS, the parties to this Monitor Agreement intend to
be legally bound; NOW, THEREFORE, the parties agree as
follows:

(1) Capitalized terms used herein and not specifically defined
herein shall have the respective definitions given to them in the
Order.

(2) The Monitor shall have all of the powers, responsibilities and
protections conferred upon the Monitor by the Order.

(3) Respondent hereby agrees that Respondent will fully comply
with all terms of the Order requiring it to confer its rights, powers,
authority and privileges upon the Monitor, or to impose upon
itself any duties or obligations with respect to the Monitor, to
enable the Monitor to perform the duties and responsibilities of
the Monitor thereunder.

(4) Respondent further agrees that:

a) it will use commercially reasonable best efforts to provide
the Monitor with prompt notification of significant meetings,
including date, time and venue, scheduled after the execution
of this Monitor agreement, relating to the Remedial
Agreement and such meetings may be attended by the Monitor
or his representative, at the Monitor’s option, or at the request
of the Commission or staff of the Commission;

b) it will provide the Monitor the minutes of the above-
referenced meetings as soon as practicable and, in any event,
not later than those minutes are available to any employee of
the Respondent;

c) it will provide the Monitor with electronic or hard copies,
as may be appropriate, of all reports submitted to the
Commission pursuant to the Order, simultaneous with the
submission of such reports to the Commission, for the
duration of the Monitor’s term under this Monitor Agreement;
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d) it will, subject to any demonstrated legally recognized
privilege, grant the Monitor full and complete access to
Respondent’s personnel, books, documents, records kept in
the normal course of business, facilities and technical
information, and such other relevant information as the
Monitor may reasonably request, related to Respondent’s
compliance with their obligations under the Order, including
but not limited to, their obligations related to the relevant
assets; and

e) it will cooperate with any reasonable request of the
Monitor and shall take no action to interfere with or impede
the Monitor’s ability to monitor Respondent’s compliance
with the Order.

(5) Respondent shall promptly notify the Monitor of any
significant written or oral communication that occurs after the
date of this Monitor Agreement between the Commission and the
Respondent related to the Remedial Agreement, together with
copies of such communications.

(6) The Monitor shall serve, without bond or other security, at the
expense of Respondent on such reasonable and customary terms
and conditions as the Commission may set. The monitor shall
have authority to employ, at the expense of Respondent, such
consultants, accountants, attorneys and other representatives and
assistants as are reasonably necessary to carry out the Monitor’s
duties and responsibilities.

(7) Respondent shall pay Monitor in accordance with the fee
schedule attached hereto as Confidential Appendix A, for all
reasonable time spent in the performance of the Monitor’s duties
and responsibilities, including all monitoring activities, all work
in connection with the negotiation and preparation of this Monitor
Agreement, all work in the nature of final reporting and file
closure, and all reasonable and necessary travel time.

a) In addition, Respondent will pay (i) all out-of-pocket
expenses reasonably incurred by the Monitor in the
performance of the Monitor’s duties and responsibilities,
including any telephone calls and auto, train or air travel in the
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performance of the Monitor’s duties, and (ii) all fees and
disbursements reasonably incurred by such consultants,
accountants, attorneys and other representatives and assistants
as are reasonably necessary to carry out the Monitor’s duties
and responsibilities.

b) The Monitor shall have full and direct responsibility for
compliance with all applicable laws, regulations and
requirements pertaining to work permits, income and social
security  taxes, unemployment insurance,  worker’s
compensation, disability insurance, and the like.

(8) The Monitor shall maintain the confidentiality of all
information provided to the Monitor by Respondent. Such
information shall be used by the Monitor only in connection with
the performance of the Monitor’s duties pursuant to this Monitor
Agreement. Such information shall not be disclosed by the
Monitor to any third party other than:

a) persons employed by, or working with the Monitor under
this Monitor Agreement, in which case and such persons shall
be informed and agree in writing to abide by the
confidentiality obligations applicable to the Monitor, in
accordance with Paragraph 12 below, or

b) persons employed at the Commission and working on this
matter;

c) other persons if consented to by Respondent.

(9) The Monitor shall maintain a record and inform the
Commission of all persons (other than representatives of the
Commission) to whom confidential information related to this
Monitor Agreement has been disclosed.

(10) The Monitor shall act in a fiduciary capacity for the
benefit of the Commission.

(11) Upon termination of the Monitor’s duties under this
Monitor Agreement, the Monitor shall promptly return to the
Respondent all materials provided to the Monitor by Respondent
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and shall destroy any material prepared by the Monitor that
contains or reflects any confidential information of Respondent.
Nothing herein shall abrogate the Monitor’s duty of
confidentiality, including the obligation to keep such information
confidential for a period of ten (10) years after the termination of
this Monitor Agreement.

(12) The Monitor shall keep confidential for a period of ten
(10) years all other aspects of the performance of his duties under
this Monitor Agreement and shall not disclose any confidential or
proprietary information relating thereto. To the extent that the
Monitor wishes to retain any employee, agent, consultant or any
other third party to assist the Monitor in accordance with the
Order, the Monitor shall ensure that, prior to being retained, such
persons execute a confidentiality agreement in a form agreed upon
by the Monitor and Respondent.

(13) Nothing in this Monitor Agreement shall require
Respondent to disclose any material or information that is subject
to a legally recognized privilege or that Respondent is prohibited
from disclosing by reason of law or any agreement with a third

party.

(14) Each party shall be reasonably available to the other to
discuss any questions or issues either party may have concerning
compliance with the Order as they relate to Respondent.

(15) Respondent hereby confirms its obligation to indemnify
the Monitor and hold the Monitor harmless in accordance with
and to the extent required by the Order. Respondent shall
indemnify the Monitor and hold Monitor harmless against any
losses, claims damages, liabilities, or expenses arising out of, or in
connection with, the performance of the Monitor’s duties,
including all reasonable fees of counsel and other reasonable
expenses incurred in connection with the preparations for, or
defense of any claim whether or not resulting in any liability,
except to the extent that such losses, claims, damages, liabilities,
or expenses result from gross negligence, willful or wanton acts,
or bad faith by the Monitor.

(16) Upon this Monitor Agreement becoming effective, the
Monitor shall be permitted, and
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Respondent shall be required, to notify Acquirer with respect to
Monitor’s appointment.

(17) In the event of a disagreement or dispute between
Respondent and Monitor concerning Respondent’s obligations
under this Order, and in the event that such disagreement or
dispute cannot be resolved by the parties, either party may seek
the assistance of the Commission’s Compliance Division to
resolve this issue.

(18) This Monitor Agreement shall be subject to the
substantive law of the State of New York (regardless of the choice
of law principles of New York or those of any other jurisdiction).

(19) This Monitor Agreement shall terminate when the last
obligation under it has been fully performed, provided however,
that the Commission may extend this Monitor Agreement as may
be necessary or appropriate to accomplish the purpose of the
Order. The confidentiality obligations of this Monitor Agreement
shall survive its termination.

(20) In the event that, during the term of this Monitor
Agreement, the Monitor becomes aware that he has or may have a
conflict of interest that may affect or could have the appearance of
affecting the performance by the Monitor of any of his duties
under this Monitor Agreement, the Monitor shall promptly inform
both Respondent and the Commission of such conflict or potential
conflict.

(21) In the performance of his functions and duties under this
Monitor Agreement, the Monitor shall exercise the standard of
care and diligence that would be expected of a reasonable person
in the conduct of his or her own business affairs.

(22) It is understood that the Monitor will be serving under this
Monitor Agreement as an independent contractor and that the
relationship of employer and employee shall not exist between
Monitor and Respondent.

(23) This Monitor Agreement is for the sole benefit of the
Parties hereto and their permitted assigns and the Commission,
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and nothing herein express or implied shall give or be construed
to give any other person any legal or equitable rights hereunder.

(24) This Monitor Agreement contains the entire agreement
between the parties hereto with respect to the matters described
herein and replaces and any and all prior agreements or
understandings, whether written or oral.

(25)  Any notices or other communication required to be given
hereunder shall be deemed to have been properly given if sent by
mail, facsimile (with acknowledgement of receipt of such
facsimile having been received), or electronic mail, to the
applicable party at its address below (or to such other address as
to which such party shall hereafter notify the other party):

If to the Monitor, to:

Richard Casabonne

Casabonne Associates, Inc.

141 Dickerman Road

Newton, MA 02461

Phone: (510) 757-8768

Email: rcasabonne@casabonneassociates.com

If Respondent to:

The Dun & Bradstreet Corporation

Attention: John Cingue, Esg. Associate General Counsel
The Dun & Bradstreet Corporation

103 JFK Parkway

Short Hills, NJ 07078

Telephone: (973) 921-5674

Fax: (866) 321-3893

Email: CinqueJ@dnb.com

With copy to:
Shearman & Sterling LLP
599 Lexington Avenue
New York, NY 10022

Attention: Wayne Dale Collins
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Telephone: (212) 848-4127
Facsimile: (646) 848-4127
Email: wecollins@shearman.com

If to the Commission, to:

Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Attention: Secretary
Telephone: (202) 326-2514
Facsimile: (202) 326-2496

With a copy to:

Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Attention: Dan Ducore, Director for Compliance
Telephone: (202) 326-2526

Facsimile: (202) 326-3396

Email: dducore@ftc.gov

(26)  This Monitor Agreement shall not become binding until it
has been approved by the
Commission.

(27)  This Monitor Agreement may be signed in counterparts.
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IN WITNESS WHEREOQF, the parties hereto have executed this
Monitor Agreement as of the date first above written.

RESPONDENT MONITOR
Jeffrey S. Hurwitz Richard Casabonne
Senior Vice President, Casabonne Associates, Inc.

General Counsel and
Corporate Secretary
The Dun & Bradstreet Corporation

MONITOR AGREEMENT
APPENDIX A

FEE SCHEDULE

[Redacted From the Public Record Version,
But Incorporated By Reference]
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APPENDIX D
TERMINATION LETTER FORM
[CDL/Subscription Customer Notice]

On Official MDR Letterhead
Certified Mail, Return Receipt Requested

[Date]

Name
Company Name
Address

City, State ZIP

Re: Notification of Your Right to Terminate Contract
Dear [MDR Customer]:

This letter is to notify you that you have the right to terminate
certain contract(s) with MDR, if you choose to do so. Pursuant to
an Order issued by the Federal Trade Commission in connection
with a settlement we reached with the FTC, we are required to
give you this notice, and to honor a request to terminate, as fully
described below.

As you may know, MDR acquired QED from Scholastic Inc. in
February 2009. Although we believe there are significant
customer benefits from the QED acquisition, the Federal Trade
Commission filed an administrative complaint against MDR’s
parent company, The Dun & Bradstreet Corporation, alleging that
MDR’s acquisition of QED violated the federal antitrust laws.
Although MDR strongly believes that the acquisition is consistent
with the antitrust laws, we have decided to settle the charges and
pursuant to this settlement, the Commission has issued a Decision
and Order. The FTC’s administrative complaint is available at
[url] and the Decision and Order at [url] so you may refer to them
if you would like more detail about the settlement.
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As part of the settlement, MDR agreed to sell MCH an updated
version of the QED K-12 database that we acquired. MDR also
agreed to give certain customers, including you, the option of
terminating, without penalty, certain contracts they have with
MDR.

In accordance with Paragraph IV.B of the Order, this letter
provides you with the required notice that, in accordance with the
settlement, any time before [DATE] you may terminate your
contract or subscription agreement if you give us 30 days written
notice stating that you wish to terminate the contract and that you
are doing so in order to consider alternative sources of K-12 data
products or services. You should send any notice of termination to

Paragraph 1V.A.2 of the Order provides that, if you terminate, you
may be entitled to a refund of any payments made exceeding the
fair value of products and services received as of the date of
termination, or you may be required to pay for products and
services received but not yet paid for. The process for determining
fair market value is described in the Order.

The settlement also requires that, if you elect to terminate your
MDR contract, MDR must, at no cost, assist you if you wish to
convert from using MDR PID numbers to using QED PIN
numbers, by making available a PIN Number Bridge (or cross-
reference file) and information and assistance reasonably
necessary to enable you to use the PIN Number Bridge for the
conversion. If you would like to convert to using QED PIN
numbers, please contact [IDENTIFY CONTACT] for assistance.

The FTC has appointed Richard Casabonne to monitor MDR’s
compliance with its obligations under the settlement. We
encourage you to raise any questions you may have with us by
calling your MDR sales representative or me directly at 800-333-
8802. You may also contact the monitor, who may be reached by
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telephone at  (510) 757-8768 or by e-mail at
rcasabonne@casabonneassociates.com

Sincerely,

[MDR Officer]

[VDP Customer Notice]

On Official MDR Letterhead
Certified Mail, Return Receipt Requested

[Date]

Name
Company Name
Address

City, State ZIP

Re: Notification of Your Right to Terminate Contract
Dear [MDR Customer]:

This letter is to notify you that you have the right to terminate
certain contract(s) with MDR, if you choose to do so. Pursuant to
an Order issued by the Federal Trade Commission pursuant to a
settlement we reached with the FTC, we are required to give you
this notice, and to honor a request to terminate, as fully described
below.

As you may know, MDR acquired QED from Scholastic Inc. in
February 2009. Although we believe there are significant
customer benefits from the QED acquisition, the Federal Trade
Commission filed an administrative complaint against MDR’s
parent company, The Dun & Bradstreet Corporation, alleging that
MDR’s acquisition of QED violated the federal antitrust laws.
Although MDR strongly believes that the acquisition is consistent
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with the antitrust laws, we have decided to settle the charges and
pursuant to this settlement, the Commission has issued a Decision
and Order. The FTC’s administrative complaint is available at
[url] and the Decision and Order at [url] so you may refer to them
if you would like more detail about the settlement.

As part of the settlement, MDR agreed to sell MCH an updated
version of the QED K-12 database that we acquired. MDR also
agreed to give certain customers, including you, the option of
terminating, without penalty, certain contracts they have with
MDR.

In accordance with Paragraph IV.B of the Order, this letter
provides you with the required notice that, in accordance with the
settlement, any time before [DATE] you may terminate your
volume discount plan agreement if you give us 30 days written
notice stating that you wish to terminate the VDP and that you are
doing so in order to consider alternative sources of K-12 data
products or services. You should send any notice of termination to

Paragraph IV.A.1 of the Order provides that, if you terminate, the
discount level applicable to purchases already made under your
VDP shall be determined by annualizing the volume of purchases
made as of the date of termination.

The FTC has appointed Richard Casabonne to monitor MDR’s
compliance with its obligations under the settlement. We
encourage you to raise any questions you may have with us by
calling your MDR sales representative or me directly at 800-333-
8802. You may also contact the monitor, who may be reached by
telephone at (510) 757-8768 or by e-mail at
rcasabonne@casabonneassociates.com

Sincerely,

[MDR Officer]
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CONFIDENTIAL APPENDIX E
RELEVANT AGREEMENTS

[Redacted From the Public Record Version,
But Incorporated By Reference]
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CONFIDENTIAL APPENDIX F
EXCLUDED EMPLOYEE POSITIONS

[Redacted From the Public Record Version,
But Incorporated By Reference]
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ANALYSIS OF AGREEMENT CONTAINING CONSENT
ORDER TO AID PUBLIC COMMENT

I. Overview

The Federal Trade Commission (“Commission”) has accepted
for public comment an Agreement Containing Consent Order
(“Consent Agreement”) with Respondent The Dun & Bradstreet
Corporation (“D&B”), and has issued a final Decision and Order
(“Order”) that resolves an administrative Complaint issued by the
Commission on May 7, 2010. The Complaint alleges that the $29
million acquisition by Market Data Retrieval (“MDR”) (a division
of D&B) of Quality Educational Data (“QED”) (a division of
Scholastic, Inc.) in February 2009 eliminated its closest rival and
created a near monopoly in the United States K-12 data market, in
violation of Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45, and Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18.

The Commission issued the administrative Complaint because
it had reason to believe that MDR and QED were the only
significant U.S. suppliers of kindergarten through twelfth-grade
educational marketing data (“K-12 data”), which is used by
customers for their direct mail and email marketing efforts. The
K-12 data that companies like MDR and QED sell include
contact, demographic, and other information that allow their
customers to market to teachers, administrators, schools, and
individual school districts. MDR, QED, and Mailings Clearing
House (“MCH?”) were the only companies prior to the acquisition
that provided that data. Other sources of marketing data, such as
teacher association membership lists, are not close substitutes
because of their more limited coverage, reduced functionality, and
less frequent updating. Customers indicated that they would not
shift their purchases toward these alternatives in response to a
small but significant nontransitory increase in price.

According to documentary evidence and customers,
competition from QED had constrained MDR’s pricing and
spurred MDR to improve product quality, including the
development of new product features. Customers viewed MDR
and QED as offering the most comparable products and were able
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to obtain better terms by the threat of turning to the other
company. By contrast, MCH lacked a K-12 database comparable
to MDR or QED’s, generally served a different customer base,
was not viewed by many MDR and QED customers as capable of
meeting their needs, and had a very small share of the K-12 data
market. MDR’s near-monopoly position in the K-12 data market
after the transaction is protected in part by significant barriers to
entry, including the time and cost to develop a database with
market coverage and accuracy comparable to MDR or QED’s pre-
merger databases and the need to obtain a reputation for data
quality. A small firm that has begun to offer K-12 data is unlikely
to be able to replace the lost competition resulting from the
acquisition of QED for at least several years.

One of MDR’s primary defenses to the acquisition was that
MDR’s purportedly high margins created a disincentive to raise
prices post-merger. The Bureau of Economics and the Bureau of
Competition were not persuaded by this critical loss argument
because, as set forth in Section 4.1.3 of the 2010 Merger
Guidelines, it failed to account for the possibility that high
margins might also imply highly inelastic demand and thus fewer
lost sales from a price increase. Indeed, as described above, the
weight of the evidence indicated that post-merger market
conditions would provide an incentive to raise prices.

The Consent Agreement is designed to remedy the likely
anticompetitive effects of the acquisition by restoring, to the
extent possible, the lost competition between MDR and QED.
Among other things, it requires that D&B divest an updated and
augmented K-12 database of names, addresses, and other
pertinent information to MCH, a competitor in the K-12 data
market. The Order also provides for the divestiture to MCH of
the QED name and associated intellectual property as well as the
appointment by the Commission of a monitor to ensure that all of
the terms of the Consent Agreement are fully implemented by
D&B.
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I1. Respondent D&B

D&B is a corporation organized, existing and doing business
under the laws of the State of Delaware, with its principal place of
business at 103 JFK Parkway, Short Hills, New Jersey 07078.
D&B is the world’s leading supplier of commercial information
on businesses. In 2008, D&B’s revenue exceeded $1.7 billion.
MDR, a division of D&B, has its headquarters at 6 Armstrong
Road, Suite 301, Shelton, Connecticut 06484. MDR also has
offices in Chicago, lllinois, and San Francisco, California.

I11.The Commission’s Complaint

The Complaint alleges that, prior to MDR’s acquisition of
QED, MDR was the largest provider of K-12 data in the United
States. K-12 data is sold or leased to customers, including book
publishers and other suppliers of educational products and
services, that use the information to market the various products
and services that they offer to education institutions. The
Complaint further alleges that MDR’s closest competitor in the K-
12 data market was QED. After acquiring QED, MDR attained a
near monopoly. Two firms, one of which was MCH, accounted
for the remaining competition.

The Complaint alleges that if allowed to stand, the acquisition
would likely enable MDR unilaterally to exercise market power in
various ways, including by increasing prices and reducing product
quality and services. IV. Terms of the Order

A. MCH is the Acquirer.

MCH is a privately held company with offices located at 601
E. Marshall Street, Sweet Springs, Missouri 65351. The
Commission believes that MCH is an appropriate acquirer of the
assets to be divested, and that with those assets, it will be in a
position to restore the competition that was lost when MDR
acquired QED. MCH currently has a small share of the K-12 data
market, but is a company with over 80 years of experience in the
broader data market industry.
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B. The Assets to be Divested.

The key asset that MCH will acquire is an updated K-12
database. As a result, MCH’s database not only will rival MDR’s,
but will exceed the size and scope of the QED database when
MDR acquired it.

A second important asset that MCH will acquire is the QED
name and its associated intellectual property. The combination of
the QED name and the updated database has the potential to
enable MCH to compete for and offer customers K-12 data
comparable to what QED had been offering when it was acquired
by MDR.

C. Other Requirements Imposed upon MDR.

The Order also includes several provisions that will facilitate
the ability of MCH to compete on a more even footing with MDR.
The Order grants certain categories of MDR customers the option
to terminate their contracts with MDR, without penalty, for a
period of 21 months, upon 30 days’ notice to MDR that the
customer intends to terminate its contract(s) for the purpose of
considering alternative sources of K-12 data. The Order does not
require that these customers actually make a purchase from an
alternative source, nor does it require that the alternative source be
limited to MCH. MDR will be required to notify customers with
potentially terminable contracts, by certified mail, of their
termination rights.

To facilitate the ability of customers to switch away from
MDR to MCH, the Order also requires that MDR grant such
customers access to a data translation table containing both
MDR’s and QED’s unique identification numbers assigned to
educational institutions contained in their K-12 databases
[PIN/PID numbers]. The table assists customers in converting
their internal marketing data systems from MDR’s data reference
numbering system [PIN] to QED’s data reference numbering
system [PID].

Former QED employees and certain MDR employees also are
released from any restrictions on their ability to join MCH.
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Another provision of the Order requires that for a period of 21
months, MDR offer all third parties placing orders for K-12 data
with MDR a “net names” discount of up to 30% for names
obtained from MCH (i.e., a discount for overlap names).

The Order also requires that MDR, for up to one year, provide
MCH with reasonably necessary technical assistance within five
days of such a request and further requires MDR to facilitate the
ability of MCH to enter into contracts with any vendor that had
been doing business with QED.

D. A Monitor Will Help Ensure Compliance.

The Order provides for the appointment by the Commission of
an independent monitor, with fiduciary responsibilities to the
Commission, to help ensure that D&B carries out all of its
responsibilities and obligations under the Order. The Commission
has appointed Mr. Richard Casabonne, a person with significant
experience in the K-12 data market, as monitor. Mr. Casabonne is
chief executive officer of Casabonne Associates, Inc., a consulting
firm that focuses on educational activities. In the event D&B fails
to comply with its divestiture obligations, the Order also provides
that the Commission may also appoint a divestiture trustee to
fulfill those requirements.

V. Opportunity for Public Comment

The Consent Agreement has been placed on the public record
for 30 days to receive comments from interested persons.
Comments received during this period will become part of the
public record. After 30 days, the Commission will review the
comments received and determine whether to take further action.
The purpose of this analysis is to facilitate comment on the Order.
This analysis does not constitute an official interpretation of the
Consent Agreement or Order, nor does it modify their terms in
any way. The Consent Agreement does not constitute an
admission by D&B that it violated the law or that the facts as
alleged in the Complaint, other than jurisdictional facts, are true.
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IN THE MATTER OF

FIDELITY NATIONAL FINANCIAL, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE
COMMISSION ACT

Docket No. C-4300; File No. 091 0032
Filed September 13, 2010 — Decision, September 13, 2010

The consent order addresses allegations that Fidelity National Financial, Inc.’s
(“Fidelity”) 2008 acquisition of three LandAmerica title insurance subsidiaries
reduced competition in certain parts of Oregon and Michigan. The consent
order requires Fidelity to divest assets and data relating to its Oregon business
to Northwest Title, and to divest data relating to its Michigan business to an
FTC-approved buyer. The consent order also requires Fidelity to notify the
Commission prior to acquiring a majority interest in any collection of title data
in California, Colorado, Nevada, New Mexico, Oregon, or Texas, without
providing advance notification to the Commission.

Participants
For the Commission: Joe Lipinsky and Danica Noble.

For the Respondent: Joe Simons, Paul, Weiss, Rifkind,
Wharton, Garrison LLP.

COMPLAINT

The Federal Trade Commission (“Commission”), having
reason to believe that Respondent, Fidelity National Financial,
Inc. (“Fidelity”), a corporation subject to the jurisdiction of the
Commission, has purchased three title insurance underwriters —
Commonwealth Land Title Insurance Company
(“Commonwealth”), Lawyers Title Insurance Corporation
(“Lawyers”), and United Capital Title Insurance Company
(“United”) - from LandAmerica Financial Group, Inc.
(“LandAm”), a corporation subject to the jurisdiction of the
Commission, in violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45, and it appearing to
the Commission that a proceeding in respect thereof would be in
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the public interest, hereby issues its Complaint, stating its charges
as follows:

I. DEFINITIONS

1. “Title Plant” means a privately owned collection of
records and/or indices regarding the ownership of and interests in
real property. The term includes such collections that are
regularly maintained and updated by obtaining information or
documents from the public records, as well as such collections of
information that are not regularly updated.

2. “Title information services” means providing selected
information contained in a title plant to a customer or user or
permitting a customer or user to have access to information
contained in a title plant.

3. “Acquisition” means the acquisition by Fidelity of
Commonwealth, Lawyers, and United (collectively, the “LFG
Underwriters”) from LandAm pursuant to an amended stock
purchase agreement dated November 25, 2008.

4. “Respondent” or “Fidelity” means Fidelity National
Financial, Inc., its directors, officers, employees, agents,
representatives, successors, and assigns; and its subsidiaries,
divisions, joint ventures, groups and affiliates in each case
controlled by Fidelity (including, but not limited to, the LFG
Underwriters, Security Title Guaranty Co., and Ticor Title
Insurance Company), and the respective directors, officers,
employees, agents, representatives, successors, and assigns of
each.

Il. RESPONDENT

5. Respondent is a corporation organized, existing and doing
business under and by virtue of the laws of the State of Delaware,
with its executive offices located at 601 Riverside Avenue,
Jacksonville, FL 32204. Respondent, among other things, is
engaged in the sale of title insurance and the provision of title
information services.
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6. Respondent is a person subject to the jurisdiction of the
Commission.

7. Respondent is, and at all times relevant herein has been,
engaged in commerce, as “commerce” is defined in Section 1 of
the Clayton Act, as amended, 15 U.S.C. § 12, and is a corporation
whose business is in, or affects, commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 44.

I1l. THE ACQUIRED SUBSIDIARIES

8. Commonwealth and Lawyers were title insurance
underwriters with their executive offices located at 5600 Cox
Road, Glen Allen, VA 23060, while United was a title insurance
underwriter with its executive office located at 3250 Wilshire
Boulevard, Los Angeles, CA 90010. Commonwealth, Lawyers,
and United were engaged, among other things, in the sale of title
insurance and the provision of title information services.

IV. THE ACQUISITION

9. On November 25, 2008, Respondent and LandAm entered
into an Acquisition Agreement under which Fidelity acquired
three of LandAm’s title insurance underwriters for an amount
valued, at the time of entering into the Acquisition Agreement, at
approximately $258 million (“Acquisition”).

V. THE RELEVANT MARKETS

10. For the purposes of this Complaint, the relevant line of
commerce in which to analyze the effects of the Acquisition is the
provision of title information services.

11. For the purposes of this Complaint, the relevant
geographic areas in which to analyze the effects of the
Acquisition in the relevant line of commerce are the following
counties or other local jurisdictions in the United States: tri-
county Portland metropolitan area consisting of Clackamas,
Multnomah, and Washington Counties, Oregon; Benton County,
Oregon; Jackson County, Oregon; Linn County, Oregon; Marion
County, Oregon; Oakland County, Michigan; Macomb County,
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Michigan; and Wayne County, Michigan. Title information is
generated and collected on a county level and because of the
highly local character of the real estate markets in which the title
information services are used, geographic markets for title
information services are highly localized.

VI. THE STRUCTURE OF THE MARKETS

12. The markets for title information services in the
geographic areas listed under Paragraph 11 are highly
concentrated. The  Acquisition significantly increases
concentration in the relevant markets.

VIl. BARRIERS TO ENTRY

13. Entry into the market for providing title information
services is unlikely and would not occur in a timely manner to
deter or counteract the adverse competitive effects described in
Paragraph 14, because of, among other things, the time and
expense necessary to develop effective data collection technology
and the time necessary to develop historical data, and the
importance of an established reputation for accuracy.

VIIl. EFFECTS OF THE ACQUISITION

14. The effects of the Acquisition may be substantially to
lessen competition and to tend to create a monopoly in the
relevant markets in violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the FTC act, as
amended, 15 U.S.C. § 45, in the following ways, among others:

a. by eliminating actual, direct and substantial
competition between Respondent and Commonwealth
and Lawyers in the relevant markets;

b. by increasing the likelihood that Respondent will
unilaterally exercise market power in the tri-county
Portland metropolitan area consisting of Clackamas,
Multnomah, and Washington Counties, Oregon, and in
the Detroit, Michigan counties of Oakland, Macomb,
and Wayne, and;
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c. by increasing the likelihood of collusion or
coordinated interaction in Benton, Jackson, Marion,
and Linn Counties in Oregon, where the acquisition
reduced the number of title plants from four to three.

IX. VIOLATIONS CHARGED

15. The allegations contained in paragraphs 1-14 are repeated
and re-alleged as though fully set forth here.

16. The Acquisition Agreement described in Paragraph 9
constitutes a violation of Section 5 of the FTC Act, as amended,
15 U.S.C. § 45.

17. The Acquisition described in Paragraph 9 constituted a
violation of Section 7 of the Clayton Act, as amended, 15 U.S.C.
8§ 18, and Section 5 of the FTC Act, as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this thirteenth day of September,
2010, issues its Complaint against said Respondent.

By the Commission.

DECISION AND ORDER

The Federal Trade Commission ("Commission™), having
initiated an investigation of the acquisition by Respondent
Fidelity National Financial, Inc. (“Fidelity”) of three title
insurance underwriters from LandAmerica Financial Group, Inc.
(“LandAmerica”), and Respondent having been furnished
thereafter with a copy of a draft of Complaint that the Bureau of
Competition proposed to present to the Commission for its
consideration and which, if issued by the Commission, would
charge Respondent with violations of Section 5 of the Federal
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Trade Commission Act, as amended, 15 U.S.C. § 45, and Section
7 of the Clayton Act, as amended, 15 U.S.C. 8§ 18; and

Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order (“Consent Agreement”), containing an admission by
Respondent of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondent
has violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having accepted the
executed Consent Agreement and placed such Consent Agreement
on the public record for a period of thirty (30) days for the receipt
and consideration of public comments, now in further conformity
with the procedure described in Commission Rule 2.34, 16 C.F.R.
§ 2.34, the Commission hereby issues its Complaint, makes the
following jurisdictional findings and issues the following
Decision and Order (“Order”):

1. Respondent Fidelity is a corporation organized,
existing and doing business under and by virtue of the
laws of the State of Delaware, with its executive
offices located at 601 Riverside Avenue, Jacksonville,
FL 32204.

2. The Federal Trade Commission has jurisdiction over
the subject matter of this proceeding and over
Respondent, and the proceeding is in the public
interest.
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ORDER

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A.

"Respondent” or "Fidelity" means Fidelity National
Financial, Inc., its directors, officers, employees,
agents, representatives, successors, and assigns; and its
subsidiaries, divisions, joint ventures, groups and
affiliates in each case controlled by Fidelity (including,
but not limited to, the LFG Underwriters, Security
Title Guaranty Co., and Ticor Title Insurance
Company), and the respective directors, officers,
employees, agents, representatives, successors, and
assigns of each.

"LandAmerica" means LandAmerica Financial Group,
Inc., a corporation organized, existing and doing
business under and by virtue of the laws of the State of
Virginia with its office and principal place of business
located at 5600 Cox Road, Glen Allen, VA 23060.

"Commission" means the Federal Trade Commission.

“Acquirer(s)” means the acquirer(s) approved by the
Commission pursuant to Paragraph Il. and Paragraph
I11. (or Paragraph IV.) of this Order. If approved by
the Commission, “Acquirer(s)” includes Northwest
Title and Datatrace.

“Acquisition” means the acquisition by Fidelity of
Commonwealth Land Title Insurance Company,
Lawyers Title Insurance Corporation, and United
Capital Title Insurance Company (collectively, the
“LFG Underwriters”) from LandAmerica pursuant to
an amended stock purchase agreement dated
November 25, 2008.

“Copy” means a reproduction of a Title Plant that will
enable an Acquirer to use the reproduction in a
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qualitatively similar way to the original Title Plant. A
Copy will reproduce all of the records, indices,
documents and other information contained in the
original Title Plant and enable such information to be
accessed no less quickly and no less conveniently than
it could be using the original Title Plant.

“Datatrace” means Datatrace Information Services
LLC, a limited liability company organized, existing
and doing business under and by virtue of the laws of
the State of Delaware, with its office and principal
place of business located at 4 First American Way,
Santa Ana, CA 92707.

“Datatrace Access Agreement” means the Title Plant
Services, Access and Marketing Agreement, dated as
of July 31, 2000, between Datatrace and LandAmerica.

“Divestiture Agreement(s)” means any and all
agreement(s) between the Respondent (or between a
Divestiture Trustee appointed pursuant to Paragraph
IV. of this Order) and an Acquirer, and all
amendments, exhibits, attachments, agreements and
schedules thereto, that have been approved by the
Commission pursuant to Paragraph [Il. and/or
Paragraph Ill. (or Paragraph IV.) of this Order. All
Divestiture Agreements are incorporated by reference
into this Order and made a part hereof as a confidential
appendix. If approved by the Commission,
“Divestiture Agreement(s)” includes the Northwest
Title TriPlant Divestiture Agreement and the
Northwest Title Downstate Divestiture Agreement.

“Divestiture  Assets” means, individually and
collectively: (1) with respect to Paragraph Il. of this
Order, the TriCounty Title Plant Divestiture Interest
and the Downstate Title Plant Assets; and (2) with
respect to Paragraph Ill. of this Order, the Michigan
Title Plant Assets.
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“Divestiture Date(s)” means the date(s) on which
Respondent (or a Divestiture Trustee) fully completes
the divestiture of each of the Divestiture Assets, as
applicable, as required by Paragraph Il. and/or
Paragraph Il1. (or Paragraph 1V.) of this Order.

“Divestiture Trustee” means a trustee appointed by the
Commission pursuant to Paragraph IV. of this Order.

“Downstate Title Plant Assets” means, for each of the
counties or local jurisdictions listed below: (1) all
rights, title, and Interest owned or otherwise held
either by Fidelity prior to the Acquisition or by the
LFG Underwriters prior to the Acquisition in all Title
Plants serving each such county or local jurisdiction,
or (2) a Copy of all Title Plants owned or otherwise
held either by Fidelity prior to the Acquisition or by
the LFG Underwriters prior to the Acquisition and
serving each such county or local jurisdiction:

Benton County, Oregon
Jackson County, Oregon
Linn County, Oregon

Marion County, Oregon

“Interest” means any and all rights, present or
contingent, to hold any membership or partnership
share, voting or nonvoting stock, share capital, equity
or other interests, and/or beneficial ownership in a
Title Plant.

“Michigan Title Plant Assets” means a Copy of the
Title Plants owned or otherwise held by the LFG
Underwriters immediately prior to the Acquisition, as
more particularly set out in the Datatrace Access
Agreement, and serving each of the following counties
or local jurisdictions:

Macomb County, Michigan
Oakland County, Michigan
Wayne County, Michigan
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“Northwest Title” means Northwest Title, LLC, a
limited liability company organized, existing and
doing business under and by virtue of the laws of the
State of Delaware, with its office and principal place
of business located at 3000 A Street, Suite 200,
Anchorage, AK 99503.

“Northwest Title Downstate Divestiture Agreement”
means any and all agreement(s) between the
Respondent (or between a Divestiture Trustee
appointed pursuant to Paragraph 1V. of this Order) and
Northwest Title for the divestiture of the Downstate
Title Plant Assets, and all amendments, exhibits,
attachments, agreements and schedules thereto, that
have been approved by the Commission to accomplish
the requirements of this Order.

“Northwest Title TriPlant Divestiture Agreement”
means any and all agreement(s) between the
Respondent (or between a Divestiture Trustee
appointed pursuant to Paragraph 1V. of this Order) and
Northwest Title for the divestiture of the TriCounty
Title Plant Divestiture Interest, and all amendments,
exhibits, attachments, agreements and schedules
thereto, that have been approved by the Commission to
accomplish the requirements of this Order.

“Person” means any individual, partnership, joint
venture, firm, corporation, association, trust,
unincorporated organization, or other business entity,
and any subsidiaries, divisions, groups or affiliates
thereof.

“Third Party(ies)” means any non-governmental
Person other than the Respondent or the Acquirer(s).

"Title Plant" means a privately owned collection of
records and/or indices regarding the ownership of and
interests in real property. The term includes such
collections that are regularly maintained and updated
by obtaining information or documents from the public



212

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 150

Decision and Order

records, as well as such collections of information that
are not regularly updated.

“TriCounty Title Plant” means the joint venture Title
Plant established pursuant to the TriCounty Title Plant
Partnership Agreement that covers records and/or
indices regarding the ownership of and interests in real
property located in the tri-county Portland
metropolitan  area  consisting of  Clackamas,
Multnomah, and Washington Counties, Oregon, in
which both Fidelity and LandAmerica owned Interests
prior to the Acquisition.

“TriCounty Title Plant Divestiture Interest” means a
membership share and Interest representing Security
Title Guaranty Co.’s Interest in the TriCounty Title
Plant, including any and all voting and other rights and
privileges, tangible and intangible, present or
contingent, associated with such membership share
and Interest.

“TriCounty Title Plant Partnership Agreement” means
the TriCounty Title Plant Partnership Agreement,
effective as of October 15, 1992, and all amendments,
exhibits and attachments thereto.

IT IS FURTHER ORDERED that:

A

Not later than ten (10) days after the date this Order
becomes final, Respondent shall divest the TriCounty
Title Plant Divestiture Interest and the Downstate Title
Plant Assets, absolutely and in good faith, at no
minimum price, to Northwest Title, pursuant to and in
accordance with the Northwest Title TriPlant
Divestiture Agreement and the Northwest Title
Downstate Divestiture Agreement (which agreements
shall not limit or contradict, or be construed to limit or
contradict, the terms of this Order, it being understood
that nothing in this Order shall be construed to reduce
any rights or benefits of Northwest Title or to reduce
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any obligations of Respondent under such
agreements), and each such agreement, if it becomes a
Divestiture Agreement for the TriCounty Title Plant
Divestiture Interest and/or the Downstate Title Plant
Assets, is incorporated by reference into this Order and
made a part hereof;

provided, however, that if Respondent has divested the
TriCounty Title Plant Divestiture Interest and/or the
Downstate Title Plant Assets (“Divestiture Assets”) to
Northwest Title prior to the date this Order becomes
final and if, at the time the Commission determines to
make this Order final:

1. The Commission determines and notifies
Respondent that Northwest Title is not an
acceptable acquirer of one or both of the
Divestiture  Assets, then Respondent shall
immediately rescind the relevant transaction(s)
with Northwest Title and shall divest the relevant
Divestiture Asset(s) no later than six (6) months
from the date the Order becomes final, absolutely
and in good faith, at no minimum price, to an
Acquirer or Acquirers and only in a manner that
receives the prior approval of the Commission; or

2. The Commission determines and notifies
Respondent that the manner in which one or both
of the divestitures was accomplished is not
acceptable, the Commission may direct the
Respondent, or appoint a Divestiture Trustee
pursuant to Paragraph IV. of this Order, to effect
such modifications to the manner of divesting the
relevant Divestiture Asset(s) to Northwest Title
(including, but not limited to, entering into
additional agreements or arrangements) as may be
necessary to satisfy the requirements of this Order.

B. Prior to the Divestiture Date, Respondent shall obtain
all consents, approvals and waivers from all Third
Parties that are necessary to permit Respondent to
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divest the relevant Divestiture Assets and transfer all
associated rights to the Acquirer(s).

Until Respondent fully complies with Paragraphs I11.A.
and B. (or Paragraph 1V., if applicable) of this Order,
Respondent:

1.

shall take such actions as are necessary to maintain
the viability and marketability of the Divestiture
Assets and to prevent the destruction, removal,
wasting, deterioration, or impairment of the
Divestiture Assets except for ordinary wear and
tear;

shall not sell, transfer, encumber or otherwise
impair the Divestiture Assets (other than as
required by this Order) nor take any action that
lessens  their  viability,  marketability or
competitiveness; and

shall maintain the operations of the Downstate
Title Plant Assets in the regular and ordinary
course of business and in accordance with past
practice (including regular repair and maintenance
of the assets of such business) and/or as may be
necessary to preserve the marketability, viability,
and competitiveness of the Downstate Title Plant
Assets. Among other things as may be necessary,
with respect to the Title Plants comprising the
Downstate Title Plant Assets, Respondent shall
cause the Title Plants to be maintained, including
but not limited to updating the records and/or
indices contained in the Title Plants, to the extent
and in the manner maintained prior to the
Acquisition.

Respondent shall not, directly or indirectly, through
subsidiaries, partnerships, or otherwise, exercise any of
its voting rights under  Section 11.01(f) of the
TriCounty Title Plant Partnership Agreement to expel
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the Acquirer of the TriCounty Title Plant Divestiture
Interest.

The purpose of the divestiture:

1. of the TriCounty Title Plant Divestiture Interest is
to remedy the lessening of competition in the tri-
county Portland metropolitan area consisting of
Clackamas, Multnomah, and Washington Counties,
Oregon, resulting from the Acquisition as alleged
in the Commission=s Complaint; and

2. of the Downstate Title Plant Assets is to remedy
the lessening of competition in Benton County,
Jackson County, Linn County, and Marion County,
Oregon, resulting from the Acquisition as alleged
in the Commission's Complaint.

IT ISFURTHER ORDERED that:

A.

Not later than one-hundred twenty (120) days after the
date the Consent Agreement is accepted by the
Commission for public comment, Respondent shall
divest the Michigan Title Plant Assets, absolutely and
in good faith, at no minimum price, to an Acquirer,
and in a manner (including execution of a Divestiture
Agreement with the Acquirer), that receives the prior
approval of the Commission.  Respondent shall
comply with all provisions of any Divestiture
Agreement approved by the Commission (which
agreement shall not limit or contradict, or be construed
to limit or contradict, the terms of this Order, it being
understood that nothing in this Order shall be
construed to reduce any rights or benefits of the
Acquirer or to reduce any obligations of Respondent
under such agreements), and failure by Respondent to
comply with any provision of a Divestiture Agreement
shall constitute a failure to comply with this Order.
Such agreement, if it becomes a Divestiture
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Agreement, is incorporated by reference into this
Order and made a part hereof.

Prior to the Divestiture Date, Respondent shall obtain
all consents, approvals and waivers from all Third
Parties that are necessary to permit Respondent to
divest the Michigan Title Plant Assets and transfer all
associated rights to the Acquirer.

Until Respondent fully complies with Paragraphs
I1ILA. and B. (or Paragraph IV., if applicable) of this
Order, Respondent shall not sell, transfer, encumber or
otherwise impair the Michigan Title Plant Assets
(other than as required by this Order) nor take any
action that lessens their viability, marketability or
competitiveness.

The purpose of the divestiture of the Michigan Title
Plant Assets is to remedy the lessening of competition
in Macomb County, Oakland County, and Wayne
County, Michigan, resulting from the Acquisition as
alleged in the Commission's Complaint.

V.

IT IS FURTHER ORDERED that:

A.

If Respondent Fidelity has not fully complied with its
obligations to divest the Divestiture Assets as required
by this Order, the Commission may appoint a trustee
(“Divestiture Trustee”) to divest, grant, license,
transfer or otherwise convey such assets and rights and
effectuate such provisions in a manner that satisfies the
requirements of this Order. In the event that the
Commission or the Attorney General brings an action
pursuant to § 5(I) of the Federal Trade Commission
Act, 15 U.S.C. 8 45(1), or any other statute enforced by
the Commission, Fidelity shall consent to the
appointment of a Divestiture Trustee in such action.
Neither the appointment of a Divestiture Trustee nor a
decision not to appoint a Divestiture Trustee under this
Paragraph shall preclude the Commission or the



FIDELITY NATIONAL FINANCIAL, INC. 217

Decision and Order

Attorney General from seeking civil penalties or any
other relief available to it, including a court-appointed
Divestiture Trustee, pursuant to § 5(I) of the Federal
Trade Commission Act, or any other statute enforced
by the Commission, for any failure by the Respondent
to comply with this Order.

The Commission shall select the Divestiture Trustee,
subject to the consent of Respondent, which consent
shall not be unreasonably withheld. The Divestiture
Trustee shall be a Person with experience and
expertise in acquisitions and divestitures. If
Respondent has not opposed, in writing, including the
reasons for opposing, the selection of any proposed
Divestiture Trustee within ten (10) days after notice by
the staff of the Commission to Respondent of the
identity of any proposed Divestiture Trustee,
Respondents shall be deemed to have consented to the
selection of the proposed Divestiture Trustee.

Not later than ten (10) days after the appointment of a
Divestiture Trustee, Respondent shall execute a trust
agreement that, subject to the prior approval of the
Commission, transfers to the Divestiture Trustee all
rights and powers necessary to permit the Divestiture
Trustee to effect the relevant divestiture(s), license
grant or other specified transaction(s) required by this
Order.

If a Divestiture Trustee is appointed by the
Commission or a court pursuant to this Paragraph,
Respondent shall consent to the following terms and
conditions regarding the Divestiture Trustee’s powers,
duties, authority, and responsibilities:

1. Subject to the prior approval of the Commission,
the Divestiture Trustee shall have the exclusive
power and authority to divest, grant, license,
transfer or otherwise convey the assets and/or
rights that are required by this Order to be
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divested, granted, licensed, transferred or
otherwise conveyed.

The Divestiture Trustee shall have one (1) year
after the date the Commission approves the trust
agreement described herein to accomplish the
specified divestiture, which shall be subject to the
prior approval of the Commission. If, however, at
the end of the one (1) year period, the Divestiture
Trustee has submitted a plan of divestiture or
believes that the divestiture can be achieved within
a reasonable time, the divestiture period may be
extended by the Commission.

Subject to any demonstrated legally recognized
privilege, the Divestiture Trustee shall have full
and complete access to the personnel, books,
records and facilities related to the relevant assets
and/or rights that are required to be divested,
granted, licensed, transferred or otherwise
conveyed by this Order and to any other relevant
information, as the Divestiture Trustee may
request. Respondent shall develop such financial
or other information as the Divestiture Trustee may
request and shall cooperate with the Divestiture
Trustee. Respondent shall take no action to
interfere with or impede the Divestiture Trustee’s
accomplishment of the divestiture or license. Any
delays in divestiture caused by Respondent shall
extend the time for divestiture under this Paragraph
in an amount equal to the delay, as determined by
the Commission or, for a court-appointed
Divestiture Trustee, by the court.

The Divestiture Trustee shall use commercially
reasonable efforts to negotiate the most favorable
price and terms available in each contract that is
submitted to the Commission, subject to
Respondent’s  absolute and  unconditional
obligation to divest expeditiously and at no
minimum price. The divestiture shall be made in
the manner and to an Acquirer as required by this
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Order; provided, however, if the Divestiture
Trustee receives bona fide offers from more than
one acquiring Person, and if the Commission
determines to approve more than one such
acquiring Person, the Divestiture Trustee shall
divest to the acquiring Person selected by
Respondents from among those approved by the
Commission; provided further, however, that
Respondents shall select such Person within five
(5) days after receiving notification of the
Commission’s approval.

The Divestiture Trustee shall serve, without bond
or other security, at the cost and expense of
Respondent, on such reasonable and customary
terms and conditions as the Commission or a court
may set. The Divestiture Trustee shall have the
authority to employ, at the cost and expense of
Respondent, such  consultants, accountants,
attorneys, investment bankers, business brokers,
appraisers, and other representatives and assistants
as are necessary to carry out the Divestiture
Trustee’s duties and responsibilities. The
Divestiture Trustee shall account for all monies
derived from the divestiture and all expenses
incurred. After approval by the Commission of the
account of the Divestiture Trustee, including fees
for the Divestiture Trustee’s services, all remaining
monies shall be paid at the direction of
Respondent, and the Divestiture Trustee’s power
shall be terminated. The compensation of the
Divestiture Trustee shall be based at least in
significant part on a commission arrangement
contingent on the divestiture of all of the relevant
assets that are required to be divested by this
Order.

Respondent shall indemnify the Divestiture Trustee
and hold the Divestiture Trustee harmless against
any losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the
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performance of the Divestiture Trustee’s duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the
preparation for, or defense of, any claim, whether
or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or
expenses result from gross negligence, willful or
wanton acts, or bad faith by the Divestiture
Trustee.

7. The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order.

8. The Divestiture Trustee shall report in writing to
Respondent and to the Commission every sixty
(60) days concerning the Divestiture Trustee’s
efforts to accomplish the specified divestiture.

9. Respondent may require the Divestiture Trustee
and each of the Divestiture Trustee’s consultants,
accountants, attorneys and other representatives
and assistants to sign a customary confidentiality
agreement; provided, however, such agreement
shall not restrict the Divestiture Trustee from
providing any information to the Commission.

If the Commission determines that a Divestiture
Trustee has ceased to act or failed to act diligently, the
Commission may appoint a substitute Divestiture
Trustee in the same manner as provided in this
Paragraph.

The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own
initiative or at the request of the Divestiture Trustee
issue such additional orders or directions as may be
necessary or appropriate to accomplish the
divestiture(s), license grant or other specified
transactions required by this Order.
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IT IS FURTHER ORDERED that Respondent shall comply
with all terms of any Divestiture Agreement(s), and any breach by
Respondent of any term of a Divestiture Agreement shall
constitute a violation of this Order. If any term of a Divestiture
Agreement varies from the terms of this Order (“Order Term”),
then to the extent that Respondent cannot fully comply with both
terms, the Order Term shall determine Respondent’s obligations
under this Order. Any material modification of any Divestiture
Agreement between the date the Commission approves the
Divestiture Agreement and the Divestiture Date, without the prior
approval of the Commission, or any failure to meet any material
condition precedent to closing (whether waived or not), shall
constitute a violation of this Order.

VI.
IT ISFURTHER ORDERED that:

A. For a period of ten (10) years from the date this Order
becomes final, Respondent shall not, directly or
indirectly, through subsidiaries, partnerships, or
otherwise, without providing advance written
notification to the Commission, acquire any Interest in
any joint Title Plant serving any county or other local
jurisdiction in the states listed below where, as a result
of such acquisition (including as aggregated with any
Interest(s) already owned or otherwise held by
Respondent), Respondent would own or otherwise
hold an Interest of fifty (50) percent or more in such
joint Title Plant:

California
Colorado
Nevada

New Mexico
Oregon
Texas
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The prior notification required by this Paragraph VI.
shall be given on the Notification and Report Form set
forth in the Appendix to Part 803 of Title 16 of the
Code of Federal Regulations, as amended (hereinafter
referred to as "the Notification™), and shall be prepared
and transmitted in accordance with the requirements of
that part, except that no filing fee will be required for
any such notification, notification shall be filed with
the Secretary of the Commission, notification need not
be made to the United States Department of Justice,
and notification is required only of Respondent and not
of any other party to the transaction. In addition to the
information required to be supplied on such
Notification and Report Form pursuant to the above-
referenced regulation, Respondent shall submit the
following supplemental information in Respondent’s
possession or reasonably available to Respondent:

1. The name of each county or local jurisdiction to
which the terms of Paragraph VI.A. are
applicable;

2. A description of the Title Plant assets or interests
that are being acquired; and

3. With respect to each Title Plant serving each
county or local jurisdiction to which the terms of
Paragraph VI.A. are applicable (including all Title
Plants in which the Respondent owns or otherwise
holds a direct or indirect Interest as well as other
Title Plants known to the Respondent), the names
of all Persons that own or otherwise hold any direct
or indirect Interest in the Title Plant and the
percentage Interest held by each Person; the time
period covered by each category of title records
contained in the Title Plant; whether the respective
categories of title records are regularly being
updated; the indexing system or systems used with
respect to each category of title records; and the
names of all Persons, including but not limited to
title insurers or agents, who have access to the
Title Plant.
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Respondent shall provide the Notification to the
Commission at least thirty (30) days prior to
consummating the transaction (hereinafter referred to
as the "first waiting period™). If, within the first
waiting period, representatives of the Commission
make a written request for additional information or
documentary material (within the meaning of 16
C.F.R. 8 803.20), Respondent shall not consummate
the transaction until thirty (30) days after submitting
such additional information or documentary material.
Early termination of the waiting periods in this
Paragraph VI. may be requested and, where
appropriate, granted by letter from the Bureau of
Competition. Provided, however, that prior notification
shall not be required by this Paragraph for a
transaction for which notification is required to be
made, and has been made, pursuant to Section 7A of
the Clayton Act, 15 U.S.C. § 18a.

VII.

IT IS FURTHER ORDERED that:

A.

Within thirty (30) days after the date this Order
becomes final and every thirty (30) days thereafter
until Respondent has fully complied with the
provisions of Paragraphs Il., Ill. and IV. of this Order,
Respondent shall submit to the Commission a verified
written report setting forth in detail the manner and
form in which it intends to comply, is complying, and
has complied with this Order. Respondent shall
include in its compliance reports, among other things
that are required from time to time, a full description
of the efforts being made to comply with Paragraphs
I1., 1. and IV. of this Order, including a description of
all substantive contacts or negotiations for
accomplishing the specified actions and the identity of
all parties contacted. Respondent shall include in its
compliance  reports copies of all  written
communications to and from such parties, all internal
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memoranda, and all reports and recommendations
concerning the accomplishment of the specified
actions and obligations.

One (1) year from the date this Order becomes final,
annually for the next nine (9) years on the anniversary
of the date this Order becomes final, and at other times
as the Commission may require, Respondent shall file
a verified written report with the Commission setting
forth in detail the manner and form in which it has
complied and is complying with this Order.

VIII.

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to:

A.

B.

any proposed dissolution of Respondent;

any proposed acquisition, merger or consolidation of
Respondent; or

any other change in Respondent including, but not
limited to, assignment and the creation or dissolution
of subsidiaries, if such change might affect compliance
obligations arising out of this Order.

IX.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request and
five (5) days’ notice to Respondent, Respondent shall, without
restraint or interference, permit any duly authorized representative
of the Commission:

A

Access, during business office hours and in the
presence of counsel, to all facilities and to inspect and
copy all books, ledgers, accounts, correspondence,
memoranda and all other records and documents in the
possession or under the control of Respondent relating
to compliance with this Order, which copying services
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shall be provided by the Respondent at its expense;
and

B. To interview officers, directors, or employees of
Respondent, who may have counsel present, regarding
such matters.

X.

IT IS FURTHER ORDERED that this Order shall terminate
ten (10) years from the date on which this Order becomes final.

By the Commission.

ANALYSIS OF AGREEMENT CONTAINING CONSENT
ORDER TO AID PUBLIC COMMENT

I. Introduction

The Federal Trade Commission (*Commission” or “FTC”)
has accepted, subject to final approval, an Agreement Containing
Consent Order (“Consent Agreement”) from Fidelity National
Financial, Inc. (“Fidelity”).  Fidelity purchased three title
insurance subsidiaries from LandAmerica Financial, Inc.
(“LandAmerica”). The subsidiaries were Commonwealth Land
Title Insurance Company (“Commonwealth”), Lawyers Title
Insurance Company (“Lawyers”), and United Capital Title
Insurance Company (“United”). Fidelity’s acquisition of
Commonwealth and Lawyers created likely anticompetitive
effects that the proposed Consent Agreement resolves. Under the
terms of the proposed Consent Agreement, Fidelity is required,
among other things, to divest one share of its ownership interest in
a joint title plant serving the Portland, Oregon, metropolitan area,
and divest a copy of its title data serving Benton, Jackson, Linn,
and Marion Counties, in Oregon. Additionally, Fidelity will sell a
copy of title data that LandAmerica had provided to a third party,
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Data Trace, to a pre-approved purchaser to remedy the
competitive concern in three counties in the Detroit, Michigan,
metropolitan area.

The proposed Consent Agreement has been placed on the
public record for thirty (30) days for receipt of comments by
interested persons. Comments received during this period will
become part of the public record. After thirty (30) days, the
Commission will again review the proposed Consent Agreement,
and will decide whether it should withdraw from the proposed
Consent Agreement, modify it, or make it final.

On November 25, 2008, Fidelity and LandAmerica entered
into an acquisition agreement under which Fidelity acquired
LandAmerica’s title insurance subsidiaries for an amount valued,
at the time of entering into the acquisition agreement, at
approximately $258 million (“Acquisition”). The Commission’s
Complaint alleges that Fidelity’s acquisition violates Section 7 of
the Clayton Act, as amended, 15 U.S.C. 8§ 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. § 45, by
eliminating an actual, direct, and substantial competitor from
certain local markets in the United States.

I1. Description of the Parties and the Acquisition

Fidelity, a publicly traded company, is based in Jacksonville,
Florida. Its title insurance services facilitate the purchase, sale,
transfer, and finance of residential and commercial real estate.
Fidelity provides title insurance to residential and commercial
property buyers and sellers, real estate agents and brokers,
developers, attorneys, mortgage brokers and lenders, and title
insurance agents through its subsidiaries, Fidelity National Title
Company, Title Insurance Company, Ticor Title Insurance
Company, Commonwealth, and Lawyers.

LandAmerica was a publicly traded company based in Glen
Allen, Virginia, that operated through wholly owned subsidiaries.
LandAmerica generated the majority of its income from its title
insurance subsidiaries, Commonwealth and Lawyers.

On Tuesday, December 16, 2008, the United States
Bankruptcy Court for the Eastern District of Virginia held a
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hearing on LandAmerica’s motion to sell its subsidiaries to
Fidelity. The bankruptcy court took testimony from
LandAmerica, Fidelity, the unsecured creditors committee, the
secured creditors committee, and the FTC. The court found that
Fidelity’s purchase of the LandAmerica title insurance
subsidiaries was in the best interest of the estate, and approved the
sale of the subsidiaries to Fidelity.

I11. Title Information Services

Title insurance companies insure clients against the risk that
clear title is not transferred during the sale of property. Risks
include failure to detect defective deeds or to discover liens,
adverse court judgments, or encumbrances created by other
security interests. In order to conduct title searches in a timely
fashion, title insurers need access to the most accurate, up-to-date,
and conveniently arranged title information. That information is
found, among other places, in title plants, which are private
collections of historic and current information about the status of
title to real property. Because title information is essential to
conducting a title search, ownership of, or access to, a title plant is
a title insurer’s primary competitive asset.

IV. The Complaint

The Commission’s Complaint alleges that Fidelity’s
acquisition of LandAmerica’s title insurance subsidiaries may
substantially lessen competition in the provision of title
information services in several counties in Oregon, and three
counties making up the Detroit, Michigan, metropolitan area, in
violation of Section 7 of the Clayton Act, as amended, 15 U.S.C.
8 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45.

The Complaint alleges that the relevant product market in
which to analyze the effects of the acquisition is the provision of
title information services. “Title information services” means
access to selected information contained in a title plant that is
used to determine ownership of, and interests in, real property in
connection with the underwriting and issuance of title insurance
policies.
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The Complaint also alleges that the relevant geographic
markets are local in nature. Title information is generated and
collected on a county level and, because of the highly local
character of the real estate markets in which the title information
services are used, geographic markets for title information
services are highly localized and consist of the county or other
local jurisdiction embraced by the real property information
contained in the title plant. The three geographic areas of concern
outlined in the Complaint are: (1) the tri-county Portland, Oregon,
metropolitan area consisting of Clackamas, Multnomah, and
Washington Counties; (2) Benton, Jackson, Linn, and Marion
Counties, in Oregon; and (3) the tri-county Detroit, Michigan,
metropolitan area consisting of Oakland, Macomb, and Wayne
Counties.

In the Portland, Oregon, metropolitan area, the acquisition of
LandAmerica’s subsidiaries vested Fidelity with a controlling
interest in the sole title plant providing title insurance information
services. Absent the proposed relief regarding the title plant
serving the Portland metropolitan area, Fidelity’s acquisition of
LandAmerica’s subsidiaries increases the risk that Fidelity would
unilaterally restrict or withhold access to title information, thus
eliminating the potential for a new title insurance company to
enter.

In Benton, Jackson, Linn, and Marion Counties in Oregon, the
acquisition of LandAmerica’s subsidiaries reduced the number of
independent title plants providing title information services in
these counties from four to three. Absent the proposed relief in
these counties, Fidelity’s acquisition would increase the risk of
collusion among the remaining market participants to restrict or
withhold access to title information, thus eliminating the potential
for a new title insurance company to enter.

In three counties in the Detroit, Michigan, metropolitan area,
Fidelity’s purchase of LandAmerica’s subsidiaries may give
Fidelity the power to affect the competitive significance of Data
Trace, an independent title information services provider. Data
Trace, in which LandAmerica once had an ownership interest, is a
provider of title plant information services in the Detroit
metropolitan area.
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Based on the facts above, the Complaint alleges that Fidelity’s
acquisition of LandAmerica’s subsidiaries could eliminate actual,
direct, and substantial competition between Fidelity and
LandAmerica’s subsidiaries in the relevant markets; increase
Fidelity’s ability to unilaterally exercise market power in the
Detroit and Portland metropolitan areas; and substantially increase
the level of concentration and enhance the probability of
coordination in Benton, Jackson, Linn, and Marion Counties, in
Oregon.

As stated in the Complaint, entry would not be timely, likely,
or sufficient to deter or counteract the anticompetitive effects of
this acquisition. There are relatively long time frames and large
capital expenses associated with building and maintaining title
plants. Among other things, intensive time and labor are required
in each local jurisdiction to develop effective data collection
technology and to compile historical data.

V. The Terms of the Consent Agreement

The proposed Consent Agreement will remedy the
Commission’s competitive concerns resulting from Fidelity’s
acquisition in each of the relevant markets discussed above.
Pursuant to the proposed Consent Agreement, Fidelity will divest
one share of its ownership interest in a joint title plant that serves
the Portland, Oregon, metropolitan area to Northwest Title. This
will remedy the competitive harm in that local market by ensuring
that Fidelity no longer owns a majority of the only joint title plant
serving that market. The proposed Consent Agreement also
requires Fidelity to divest a copy of each of the title plants serving
Benton, Jackson, Linn, and Marion Counties, in Oregon to
Northwest Title. The sale of the title plants in Benton, Jackson,
Linn, and Marion counties will eliminate the competitive harm
that otherwise would have resulted in those markets by restoring
the number of independent title plant owners within each county
to the pre-acquisition level.

Northwest Title is a privately-held company that is part of a
family of six companies involved in real estate. Although the
company will be a new entrant in the relevant markets, it does
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have experience in the title insurance business, and has pre-
existing relationships with entities and individuals in the real
estate market, mortgage banking industry, and related businesses.
Moreover, Northwest Title is financially viable and is positioned
to quickly achieve the remedial purposes of the proposed Consent
Agreement.

Additionally, pursuant to the proposed Consent Agreement,
Fidelity will sell a copy of the title data that LandAmerica’s
subsidiaries had provided to Data Trace to a pre-approved
purchaser, for the three counties making up the Detroit, Michigan,
metropolitan area.

Finally, the proposed Consent Agreement requires Fidelity to
provide the Commission with prior written notice before
acquiring fifty (50) percent or more of any joint title plant in the
following states: California, Colorado, Nevada, New Mexico,
Oregon, and Texas. In all of these states, Fidelity’s acquisition of
LandAmerica’s subsidiaries increased Fidelity’s ownership
interest in joint title plants. Without this prior notification
provision, in the future Fidelity could gain a controlling interest in
joint plants serving these states without the FTC’s knowledge.

V1. Opportunity for Public Comment

The Consent Agreement has been placed on the public record
for thirty (30) days for receipt of comments by interested persons.
Comments received during this period will become part of the
public record. After thirty (30) days, the Commission will review
the Consent Agreement again and the comments received and will
decide whether it should withdraw from the Consent Agreement,
modify it, or make it final. By accepting the Consent Agreement
subject to final approval, the Commission anticipates that the
competitive problems alleged in the Complaint will be resolved.
The purpose of this analysis is to inform and invite public
comment on the Consent Agreement, including the proposed
divestitures, and to aid the Commission in its determination of
whether to make the Consent Agreement final. This analysis is
not intended to constitute an official interpretation of the Consent
Agreement, nor is it intended to modify the terms of the Consent
Agreement in any way.



PEPSICO, INC. 231

Complaint

IN THE MATTER OF

PEPSICO, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE
COMMISSION ACT

Docket No. C-4301; File No. 091 0133
Filed September 27, 2010 — Decision, September 27, 2010

The complaint alleges that acquisition by PepsiCo, Inc. (“PepsiCo”) of certain
assets of Dr. Pepper Shapple Group (“Snapple”) would result in reduced
competition in the sale and distribution of branded soft drink concentrate and
carbonated soft drinks. The consent order requires PepsiCo, Inc. (“Pepsi”) to
set up a firewall to ensure that its ownership of the bottling companies does not
give certain Pepsi employees access to commercially sensitive confidential
marketing and brand plans for Dr. Pepper Snapple Group.

Participants

For the Commission: Joseph Brownman and W. Stephen
Sockwell.

For the Respondent: Deborah Feinstein and Michael Sohn,
Arnold & Porter; James Long, Briggs and Morgan; Michael
Knight, Jones Day; and Jay Brown and Richard Steuer, Mayer
Brown.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act and the Clayton Act, and by virtue of the authority vested in it
by said Acts, the Federal Trade Commission, having reason to
believe that Respondent PepsiCo, Inc. (“PepsiCo™), a corporation,
has entered into agreements to acquire, and subsequently did
acquire, the outstanding voting securities of three of its
independent bottlers, Pepsi Bottling Group, Inc. (“PBG”),
PepsiAmericas, Inc. (“PAS”), and Pepsi-Cola Bottling Co. of
Yuba City, Inc. (“PYC”), and subsequently obtained a license
agreement to continue to produce and distribute several
carbonated soft drink brands of Dr Pepper Snapple Group, Inc.
(“DPSG”) that bottlers PBG, PAS, and PYC had produced and
distributed, and that the agreements violate Section 5 of the
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Federal Trade Commission Act, as amended, 15 U.S.C. 8 45, and
that the agreements and terms of such agreements, when
consummated or satisfied, resulted in a violation of Section 5 of
the Federal Trade Commission Act and Section 7 of the Clayton
Act, as amended, 15 U.S.C. § 18, and it appearing to the
Commission that a proceeding in respect thereof would be in the
public interest, hereby issues its Complaint, stating its charges as
follows:

I. RESPONDENT PEPSICO, INC.

1. Respondent PepsiCo is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
North Carolina, with its office and principal place of business
located at 700 Anderson Hill Road, Purchase, New York 10577.

2. PepsiCo is a food and beverage company that includes
PepsiCo Americas Beverages (a beverage arm), Frito-Lay (a
snack food arm), and Quaker Foods (a cereal arm). Among other
things, PepsiCo produces the concentrate (or flavor ingredient) for
the PepsiCo carbonated soft drink beverage brands that are
distributed by its independent bottlers.  Three of those
independent bottlers were Pepsi Bottling Group, Inc. (“PBG”),
PepsiAmericas, Inc. (“PAS”), and Pepsi-Cola Bottling Co. of
Yuba City, Inc. (“PYC”). Some of the PepsiCo carbonated soft
drink brands distributed by PBG, PAS, and PYC were Pepsi-Cola,
Diet Pepsi, Mountain Dew, Diet Mountain Dew, Sierra Mist, and
Mug Root Beer.

3 PepsiCo in 2009 had total worldwide revenues from the
sale of all products of about $43 billion. PepsiCo’s United States
sales in 2009 of carbonated soft drink concentrate totaled about $3
billion.

4. PepsiCo is, and at all times relevant herein has been,
engaged in commerce, or in activities affecting commerce, within
the meaning of Section 1 of the Clayton Act, 15 U.S.C. § 12, and
Section 4 of the Federal Trade Commission Act, 15 U.S.C. § 44,
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Il. THIRD PARTY DR PEPPER SNAPPLE GROUP, INC.

5. DPSG is a corporation organized, existing and doing
business under and by virtue of the laws of the State of Delaware,
with its office and principal place of business located at 5301
Legacy Drive, Plano, Texas 75024.

6. Among other things, DPSG produces concentrate (or
syrup) for the DPSG carbonated soft drink beverage brands that
are marketed, distributed, and sold by independent bottlers. Three
of those independent bottlers were PBG, PAS, and PYC. Some of
the DPSG carbonated soft drink brands distributed by PBG, PAS,
and PYC, in at least some territories, were Dr Pepper, Diet Dr
Pepper, Crush, Schweppes, A&W, Canada Dry, Squirt, and 7-UP.

7. DPSG in 2009 had total revenues from the sale of all
products of about $6 billion. DPSG’s United States sales in 2009
of all carbonated soft drink concentrate totaled about $1.5 billion.

8. DPSG is, and at all times relevant herein has been,
engaged in commerce, or in activities affecting commerce, within
the meaning of Section 1 of the Clayton Act, 15 U.S.C. § 12, and
Section 4 of the Federal Trade Commission Act, 15 U.S.C. § 44.

I1l. PEPSI BOTTLING GROUP, INC., PEPSIAMERICAS,
INC., AND PEPSI-COLA BOTTLING CO.
OF YUBA CITY, INC.

9. PBG and PAS were the two largest independently owned
bottlers of the carbonated soft drink brands of PepsiCo. PBG and
PAS together accounted for about 75 % of the United States sales
of PepsiCo’s brands of carbonated soft drinks and about 20 % of
the United States sales of DPSG’s brands of carbonated soft
drinks. PYC was a relatively small bottler that accounted for a
relatively small percentage of the sales of PepsiCo and DPSG
carbonated soft drink brands.

10. PBG was a corporation organized, existing and doing
business under and by virtue of the laws of the State of Delaware,
with its office and principal place of business located at One Pepsi
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Way, Somers, New York 10589. PBG’s United States sales in
2009 of all carbonated soft drink brands totaled about $6 billion.

11. The geographic areas or territories in which PBG was
licensed to distribute the carbonated soft drink brands of PepsiCo
included all or a portion of 41 states and the District of Columbia.
The principal geographic areas or territories in which PBG is
licensed to distribute some of the carbonated soft drink brands of
DPSG include Atlanta, Georgia; Washington, D.C.; Baltimore,
Maryland; Buffalo and Rochester, New York; Hartford,
Connecticut; Minneapolis and St. Paul, Minnesota; Tulsa,
Oklahoma; Denver, Colorado; Salt Lake City, Utah; San
Francisco, California;  Sacramento, California;  Seattle,
Washington; Portland, Oregon; and various cities in Florida.

12. PBG accounted for about 56% of sales of PepsiCo’s
United States bottler-distributed carbonated soft drink brands and
about 15% of DPSG’s United States bottler-distributed carbonated
soft drink brands.

13. PAS was a corporation organized, existing and doing
business under and by virtue of the laws of the State of Delaware,
with its office and principal place of business located at 4000
RBC Plaza, 60 South Sixth Street, Minneapolis, Minnesota
55402. PAS’s United States sales in 2009 of all carbonated soft
drink brands totaled about $ 2.5 billion.

14. The principal geographic areas or territories in which PAS
was licensed to distribute the carbonated soft drink brands of
PepsiCo included all or a portion of 19 states, primarily in the
Midwest. The geographic areas or territories in which PAS was
licensed to distribute some of the carbonated soft drink brands of
DPSG include Kansas City, Kansas and Missouri; and Cleveland,
Ohio.

15. PAS was responsible for about 19% of the sales of
PepsiCo’s United States bottler-distributed carbonated soft drink
brands and about 5% of the sales of DPSG’s United States bottler-
distributed carbonated soft drink brands.

16. PYC was a corporation organized, existing and doing
business under and by virtue of the laws of the State of California,
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with its office and principal place of business located at 750 Sutter
Street, Yuba City, California 95991. PYC’s United States sales in
2009 of all carbonated soft drink brands totaled about $21 million.

17. The principal geographic areas or territories in which PYC
was licensed to distribute the carbonated soft drink brands of
PepsiCo included Yuba City, California and its surrounding areas.
The geographic areas or territories in which PYC was licensed to
distribute some of the carbonated soft drink brands of DPSG
included parts of Yuba City, California and its surrounding areas.

18. PYC was responsible for a relatively small percentage of
PepsiCo’s and DPSG’s United States bottler-distributed
carbonated soft drink brands.

IV. PEPSICO’S ACQUISITION OF PBG, PAS, AND PYC

19. On or about August 3, 2009, PepsiCo entered into separate
agreements with PBG and PAS to acquire all of their outstanding
voting securities and equity interests. PepsiCo acquired PBG and
PAS on or about February 26, 2010. PepsiCo acquired PYC on or
about April 19, 2010.

20. At the time of the agreements with PBG and PAS,
PepsiCo had about a 40% equity interest in PBG and about a 40%
equity interest in PAS. PepsiCo had no equity interest in PYC.

21. Under the terms of the license agreements that DPSG (or
its predecessor companies) had entered into with PBG, PAS, and
PYC, a change of ownership of those bottlers would, depending
upon the brand and/or territory involved, either automatically
trigger the termination of the license agreement the bottler had
with DPSG or require that DPSG consent to the acquisition of the
license by the bottler’s new owner.

22. The proposed acquisition by PepsiCo of all outstanding
voting securities of PBG and PAS would, before consummation,
give PepsiCo control over them. This prospective change in
control was the kind of change in ownership of PBG and PAS
that, upon consummation, would either trigger the automatic
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termination clause of the license agreement with DPSG or require
that DPSG consent to the change.

23. For brand Dr Pepper, DPSG did not consent to the transfer
to PepsiCo of the licenses held by PBG and PAS. For certain
other DPSG brands, the proposed change in ownership of PBG
and PAS, upon consummation of the ownership change,
automatically terminated the DPSG licenses.

V. PEPSICO’S ACQUISITION OF DPSG LICENSES

24.0n or about December 7, 2009, in anticipation of the
termination of the DPSG-PBG and DPSG-PAS license
agreements upon the acquisition by PepsiCo of those two bottlers,
PepsiCo and DPSG entered into an agreement for PepsiCo, upon
acquiring PBG and PAS, to obtain a license to distribute the Dr
Pepper, Crush, and Schweppes carbonated soft drink brands of
DPSG in the former PBG and PAS territories.

25. Under the terms of the DPSG-PepsiCo license agreement,
DPSG and PepsiCo also agreed that for any future acquisitions by
PepsiCo of bottlers that distribute any DPSG brands in the United
States, PepsiCo would automatically acquire rights to distribute
those brands. Pursuant to this license provision, PepsiCo acquired
rights to distribute some DPSG brands in territories licensed by
DPSG to Ab-Tex Beverage Ltd. in some areas of the
approximately 125 counties in central Texas where this bottler
was a distributor of PepsiCo carbonated soft drinks. PepsiCo also
acquired rights to distribute some DPSG brands in some of the
Yuba City, California, areas where PYC was a distributor of some
PepsiCo carbonated soft drinks brands.

26. The DPSG-PepsiCo license agreement also provided,
among other things, that (a) PepsiCo would acquire the exclusive
right to sell and distribute the Dr Pepper, Crush, and Schweppes
carbonated soft drink brands in the PBG and PAS territories, (b)
the license agreement would have a term of twenty (20) years,
with a provision that it be “automatically renewed for additional
twenty (20) year successive periods” for “no additional
payments,” (c) PepsiCo would acquire a non-exclusive right to
produce the Dr Pepper, Crush, and Schweppes carbonated soft
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drink brands in the PBG and PAS territories, and (d) PepsiCo
would pay DPSG $900 million.

27.Pursuant to the DPSG-PepsiCo license agreement,
PepsiCo and DPSG entered into additional, associated terms,
whereby PepsiCo has undertaken performance obligations to,
among other things (a) distribute the Dr Pepper brand in all
classes of trade based in some measure upon the Pepsi and
Mountain Dew brands; (b) grow the Dr Pepper brand based in
some measure upon the sales of other carbonated soft drink
brands; (c) advertise, promote, and market the DPSG beverages,
and provide sales support for such promotions, based in some
measure upon PepsiCo’s promotions of the PepsiCo brands, and
(d) in connection with price-off promotions, promote the Dr
Pepper brand based in some measure upon the Pepsi and
Mountain Dew brands and engage in media advertising at a tie-in
rate based upon those PepsiCo brands.

28. The DPSG-PepsiCo license agreement would not provide
adequate safeguards against the passage access by PepsiCo to
competitively sensitive and confidential information regarding
DPSG carbonated soft drink brands provided to PepsiCo by
DPSG pursuant to the license.

V1. TRADE AND COMMERCE
A. Relevant Product Markets

29. The relevant product markets in which to assess the effects
of the PepsiCo - DPSG license agreement and the associated
performance terms are (a) branded, direct-store-door delivered
carbonated soft drinks and (b) the branded concentrate used to
produce branded, direct-store-door delivered carbonated soft
drinks.

B. Relevant Geographic Markets
30. The relevant geographic markets in which to assess the

effects of the DPSG-PepsiCo license agreement and the
associated performance agreement terms, in both relevant product
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markets, are (a) the United States as a whole and (b) local areas in
the PBG, PAS, and PYC territories.

C. Conditions of Entry

31. Entry into each relevant market would not be timely,
likely, or sufficient to prevent or mitigate any anticompetitive
effect.

32. Effective (price constraining) entry requires that branded
carbonated soft drinks be delivered by direct-store-door delivery.
There are generally only three bottlers in the local carbonated soft
drink markets that have exclusive rights to distribute their branded
carbonated soft drink products, and they do so by direct-store-
door delivery. Bottlers operate under flavor restrictions imposed
upon them by concentrate companies PepsiCo, DPSG, and The
Coca-Cola Company. The bottlers therefore are not permitted to
carry the new brand of an existing flavor without first dropping
the brand of that flavor that they carry. For the cola flavor, the
bottlers of PepsiCo and Coke are required to carry Pepsi-Cola and
Coca-Cola, respectively, as well as no other cola flavored
carbonated soft drink.

33. There is no market for branded concentrate other than for
the production of branded carbonated soft drinks.

D. Market Structure

34. Each relevant market is very highly concentrated, whether
measured by the Herfindahl-Hirschman Index (“HHI”) or by two-
firm and four-firm concentration ratios.

35. The carbonated soft drink brands of PepsiCo and DPSG
are the first and second choices for a substantial number of
consumers.

VIl. EFFECTS OF THE ACQUISITION

36. PepsiCo’s access to competitively sensitive confidential
information provided by DPSG to PepsiCo in furtherance of the
DPSG-PepsiCo license agreement, or the use by PepsiCo of
competitively sensitive information passed to it by DPSG in
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furtherance of the DPSG-PepsiCo license agreement, may
substantially lessen competition in the relevant markets in some or
all of the following ways,

a. by eliminating direct competition between PepsiCo and
DPSG,

b. Dby increasing the likelihood that PepsiCo may unilaterally
exercise market power or influence and control DPSG’s
prices, and

c. by increasing the likelihood of, or facilitating, coordinated
interaction;

each of which may result in higher prices to consumers.
VIIl. VIOLATIONS CHARGED

37. PepsiCo’s access to competitively sensitive confidential
information from DPSG, provided in furtherance of the DPSG-
PepsiCo license agreement and associated performance terms
entered into between Respondent PepsiCo and DPSG for the sale
and distribution by PepsiCo of DPSG’s brands of carbonated soft
drinks, could lead to anticompetitive conduct and constitutes a
violation of Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45, and upon consummation, constituted a
violation of Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 8 45, and Section 7 of the Clayton Act, as
amended, 15, U.S.C. § 18.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this twenty-seventh day of
September, 2010, issues its Complaint against Respondent
PepsiCo.

By the Commission, Commissioner Ramirez recused.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”), having
initiated an investigation of the proposed acquisition by
Respondent PepsiCo, Inc. (“PepsiCo” or “Respondent”), of
carbonated soft drink bottlers Pepsi Bottling Group, Inc. (“PBG”),
and PepsiAmericas, Inc. (“PAS”), and the subsequent proposed
acquisition and associated agreements for PepsiCo to acquire
rights to produce, distribute, market, and sell some of the
carbonated soft drink brands of Dr Pepper Snapple Group, Inc.
(“DPSG”), that had been distributed by PBG and PAS, and
Respondent having been furnished thereafter with a copy of a
draft of Complaint that the Bureau of Competition proposed to
present to the Commission for its consideration and which, if
issued by the Commission, would charge Respondent with
violations of Section 7 of the Clayton Act, as amended, 15 U.S.C.
8 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45; and

Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order (“Consent Agreement”), containing an admission by
Respondent of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondent
has violated the said Acts and that a Complaint should issue
stating its charges in that respect, and having accepted the
executed Consent Agreement and placed such Consent Agreement
on the public record for a period of thirty (30) days for the receipt
and consideration of public comments, and having modified the
draft Complaint and the draft Decision and Order in certain
respects, now in further conformity with the procedure described
in Commission Rule 2.34, 16 C.F.R. 8 2.34, the Commission
hereby issues its Complaint, makes the following jurisdictional
findings, and issues the following Decision and Order (“Order”):
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Respondent PepsiCo is a corporation organized,
existing and doing business under and by virtue of the
laws of the State of North Carolina, with its office and
principal place of business located at 700 Anderson
Hill Road, Purchase, New York 10577.

The Commission has jurisdiction of the subject matter
of this proceeding and of Respondent, and the
proceeding is in the public interest.

ORDER

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A.

“PepsiCo” or “Respondent” means PepsiCo, Inc., its
directors, officers, employees, agents, representatives,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups and affiliates in each
case controlled by PepsiCo, and the respective
directors, officers, employees, agents, representatives,
successors, and assigns of each; after the Acquisition,
PepsiCo includes PBG and PAS.

“Acquisition”’means the acquisition by PepsiCo of
PBG and PAS.

“Additional Firewalled PepsiCo Personnel” means
those employees that are identified and approved
pursuant to Paragraph I1.C. of this Order

“Bottler” means an entity licensed by a Concentrate
Company to produce, distribute, market, price, and sell
carbonated soft drink products under the brands of that
Concentrate Company.

“Bottler Functions” means the following activities, and
no others, of a Bottler, which are typical of a Bottler
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that no Concentrate Company owns or has a
controlling interest in: (1) purchasing concentrate from
one or more Concentrate Companies for use in the
production of carbonated soft drinks, (2) producing
carbonated soft drinks, (3) marketing, advertising,
promoting, distributing, pricing, and selling carbonated
soft drinks, (4) implementing the marketing,
advertising, and promotional programs of the
Concentrate  Company, (5) determining and
coordinating the amount or timing of funding of retail-
related promotions of carbonated soft drinks for that
retailer’s operations for the brands of carbonated soft
drink products of more than one Concentrate
Company, and (6) formulating and engaging in
marketing, advertising, or promotional activities for
the brands of carbonated soft drink products of more
than one Concentrate Company within the Territories
or across geographic areas broader than the Territories;
provided, however, that no Concentrate-Related
Functions are included in Bottler Functions. For the
avoidance of doubt, for purposes of this Order, Bottler
Functions include those of PepsiCo as a Bottler.

“Commission” means the Federal Trade Commission.

“Concentrate  Company” means a company that
formulates concentrate for the production of
carbonated soft drink products and other beverages and
sells the concentrate to Bottlers. For the avoidance of
doubt, for purposes of this Order, PepsiCo and DPSG
are Concentrate Companies.

“Concentrate-Related Functions” means the activities
of a Concentrate Company that are typical of a
Concentrate Company operating separately from and
independently of any Bottler in which it may have an
interest, including: (1) setting the price of the
concentrate sold by the Concentrate Company and
selling that concentrate, (2) making decisions with
respect to formulating and introducing new brands and
flavors to offer to Bottlers, (3) making decisions with
respect to introducing new flavors and package sizes
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of existing brands, (4) formulating and designing
marketing and advertising programs of the Concentrate
Company, and (5) determining whether, to what
extent, and when the Concentrate Company will fund
Promotional Activities. For the avoidance of doubt,
for purposes of this Order, Concentrate-Related
Functions include those of PepsiCo.

"DMA" means the Designated Market Areas or
geographic areas defined by Nielsen Media Research
Company.

“DPSG” means Dr Pepper Snapple Group, Inc., a
corporation organized, existing and doing business
under and by virtue of the laws of the State of
Delaware, with its office and principal place of
business located at 5301 Legacy Drive, Plano, Texas
75024,

“DPSG Beverages” means carbonated soft drink
products sold by PepsiCo in the Territories under the
DPSG brands and all package sizes and flavors sold
under those brands, including fountain sales; DPSG
Beverages also includes any new sizes and flavors
introduced by DPSG and carried by PepsiCo in the
Territories.

“DPSG Bottler Functions” means Bottler Functions
related to DPSG Beverages.

“DPSG Commercially Sensitive Information” means
all information provided, disclosed, or otherwise made
available by DPSG to PepsiCo relating to DPSG
Beverages that is not in the public domain, including
but not limited to information related to the research,
development, production, marketing, advertising,
promotion, pricing, distribution, sales, or after-sales
support of DPSG Beverages; DPSG Commercially
Sensitive Information includes (1) DPSG Information
Relating to Concentrate-Related Functions and (2)
DPSG Information Relating to Bottler Functions.
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“DPSG Concentrate-Related Functions” means
Concentrate-Related Functions related to DPSG
Beverages.

“DPSG Information Relating to Bottler
Functions”means DPSG Commercially Sensitive
Information Relating to DPSG Bottler Functions;
DPSG Information Relating to Bottler Functions
includes no more than the type of information that
DPSG provided to its Bottlers in the Territories prior
to the Acquisition; provided, however, that DPSG
Information Relating to Bottler Functions may not
necessarily include all such information.

“DPSG Information Relating to Concentrate
Functions” means DPSG Commercially Sensitive
Information relating to DPSG Concentrate-Related
Functions.

“DPSG Information Relating to Independent DPSG
Promotions” means DPSG Commercially Sensitive
Information relating to planned Promotional Activities
for DPSG Beverages that are separate from and
independent of planned Promotional Activities for
PepsiCo Beverages.

“DPSG National Accounts” means those retailers that
sell DPSG Beverages in the Territories (or those
retailers that do not sell DPSG Beverages in the
Territories but that DPSG is calling on to persuade
them to sell DPSG Beverages in the Territories) to
which DPSG makes account calls in support of the
DPSG Beverages sold by PepsiCo in the Territories.

“Legal or Regulatory Functions” means activities
necessary to comply with financial or other regulatory
requirements, obtain or provide legal advice, or
otherwise comply with applicable laws and
regulations.
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“License Transaction” means the agreement between
PepsiCo and DPSG containing a license to produce,
distribute, market, price, and sell DPSG Beverages in
the United States, dated on or about December 7,
2009.

"MSA" means the Metropolitan or Micropolitan
Statistical Areas or geographic areas defined by the
U.S. Office of Management and Budget.

“Management Documents” means all electronic and
computer files and written, recorded, and graphic
materials of every kind, including copies of documents
that are not identical duplicates of the originals, that
were written by, addressed to, or delivered to, officials
with ~ managerial,  oversight, or  reviewing
responsibilities.

“Monitor” means the person appointed by the
Commission pursuant to Paragraph I11. of this Order.

“National Accounts Sales Team” means the PepsiCo
Bottling Operations Personnel who (1) call on DPSG
National Accounts and (2) determine and formulate the
level and timing of Promotional Activities in support
of PepsiCo Beverages sold by PepsiCo in the
Territories that do not include DPSG Beverages.

“PAS” means PepsiAmericas, Inc., a corporation
organized, existing and doing business under and by
virtue of the laws of the State of Delaware, with its
office and principal place of business located at 4000
RBC Plaza, 60 South Sixth Street, Minneapolis,
Minnesota 55402.

“PBG” means The Pepsi Bottling Group, Inc., a
corporation organized, existing and doing business
under and by virtue of the laws of the State of
Delaware, with its office and principal place of
business located at One Pepsi Way, Somers, New
York 10589.
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“PepsiCo Beverages” means PepsiCo brands of
carbonated soft drink products and all package sizes
and flavors thereof; PepsiCo Beverages shall not
include DPSG Beverages.

“PepsiCo Bottling Operations Personnel” means the
persons, functions, or positions of or within PepsiCo
that satisfy all of the criteria described in Paragraph II.
of this Order; “PepsiCo Bottling Operations
Personnel” as of the date the Agreement Containing
Consent Order is executed shall include, but not be
limited to, the names, functions, or positions described
in Appendix A to this Order (“List”) and all people
who report (directly or indirectly) to such names,
functions, or positions; the List shall indicate those
who have limited access under paragraph IL.A; all
changes to the PepsiCo Bottling Operations Personnel
shall be in accordance with the procedure described in
Paragraph Il. of this Order.

“Promotional Activities” means price promotions, end-
aisle displays, and newspaper inserts.

“Relating To” means discussing, analyzing,
summarizing, describing, or constituting, but not
merely referring to.

“Territories” means, for each brand, those territories
shown in Appendix B.

IT IS FURTHER ORDERED that:

A.

PepsiCo shall use DPSG Commercially Sensitive
Information only under the following conditions:

1. the DPSG Commercially Sensitive Information
consists only of DPSG Information Relating to
Bottler Functions;
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2. the DPSG Commercially Sensitive Information is
provided, disclosed, or otherwise made available
only to PepsiCo Bottling Operations Personnel or
to Additional Firewalled PepsiCo Personnel;

3. PepsiCo Bottling Operations Personnel shall
include only those persons, functions, or positions
that:

a. are responsible for Bottler Functions or Legal
or Regulatory Functions only; provided,
however, that persons, functions, or positions
included within “PepsiCo Bottling Operations
Personnel” because they are responsible for
Legal or Regulatory Functions shall have
access to and use of such DPSG Commercially
Sensitive Information only to the extent such
information is necessary to perform such Legal
or Regulatory Functions;

b. are not responsible for Concentrate-Related
Functions, and if any such person, function, or
position reports (directly or indirectly) to a
person responsible for Concentrate-Related
Functions, that person, function, or position
shall not disclose, provide, or otherwise make
available DPSG Commercially Sensitive
Information to the person responsible (directly
or indirectly) for  Concentrate-Related
Functions; and

c. do not receive bonus or other tangible benefits
related to the marginal sale of PepsiCo
Beverages as a disproportionate benefit to any
bonus or tangible benefit related to the
marginal sale of DPSG Beverages;

4. an executed non-disclosure agreement and a
statement attesting that he or she has received a
copy of this Order, will comply with its terms, and
will take all reasonable steps to assure that
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employees that report to him or her will comply
with its terms:

a. shall be submitted to the staff of the
Commission by each person specifically
identified in Appendix A no later than twenty
(20) days after Respondent executes the
Agreement Containing Consent Order; and

b. by each PepsiCo Bottling Operations Personnel
who replaces any of  those specifically
identified in Appendix A or who are given
responsibilities comparable to those people
specifically identified in Appendix A no later
than ten (10) days after assuming those
responsibilities;

. the DPSG Commercially Sensitive Information is

used only in connection with DPSG Bottler
Functions, or solely for the purpose of Legal or
Regulatory Functions;

. the DPSG Commercially Sensitive Information is

used only in the Territories;

. the DPSG Commercially Sensitive Information is

not used in connection with Concentrate-Related
Functions in any way, such prohibition to include
but not be limited to using the information even if
the DPSG Commercially Sensitive Information is
not itself revealed;

all DPSG documents and copies of documents
reflecting or containing DPSG Commercially
Sensitive Information (whether in the form
provided by DPSG or in a form created by
PepsiCo) are maintained as confidential until the
earlier of five (5) years or when DPSG
Commercially Sensitive Information becomes
public through no act of PepsiCo; and
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9. DPSG Information Relating to DPSG Independent
Promotions shall not be provided to the National
Accounts Sales Team any time prior to the
disclosure of such information to any Bottler other
than PepsiCo.

PepsiCo shall change the PepsiCo Bottling Operations
Personnel only pursuant to the following procedures:

1. replacing individuals who report (directly or
indirectly) to the people, functions, or positions
specifically identified in Appendix A shall be in
accordance with the usual and customary business
practices of PepsiCo;

2. replacing any of the people specifically identified
in Appendix A or re-organizing functions or
positions specifically identified in Appendix A
shall be in accordance with the usual and
customary business practices of PepsiCo after
notification to the Monitor;

3. adding new functions or positions that are not
specifically identified in Appendix A shall require
prior notification to the Monitor and staff of the
Federal Trade Commission in accordance with the
following:

a. the staff shall have ten (10) days from
notification to consider the proposed change;
and

b. if the staff does not object to the change within
ten (10) days of its notification, PepsiCo shall
be permitted to make the change.

PepsiCo shall disclose DPSG Commercially Sensitive
Information to Additional Firewalled PepsiCo
Personnel only under the following conditions:

1. such Additional Firewalled PepsiCo Personnel:
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are employees or agents of PepsiCo; and

are approved by DPSG, receive only the
limited information approved by DPSG, for the
time period approved by DPSG, all according
to the procedure described in § 11.C.2. of the
Order, below.

2. PepsiCo shall comply with the following procedure
in connection with Additional Firewalled PepsiCo
Personnel:

a.

PepsiCo shall submit the name, position, and
function of any proposed Additional Firewalled
PepsiCo Personnel to DPSG, the Monitor, and
Commission staff, together with a statement of
the reasons for the need to include such person,
the specific DPSG Information Relating to
Bottler Functions that is necessary to be shared,
and the time period during which the
information is intended to be shared;

DPSG shall notify PepsiCo, the Monitor, and
Commission staff within twenty (20) days
whether or not it objects to the proposal,

if DPSG does not object within twenty (20)
days of receiving notification of the proposal,
PepsiCo shall notify the Commission staff;

if Commission staff does not object within ten
(10) days of its notification that DPSG does not
object, the person shall be an Additional
Firewalled PepsiCo Personnel; and

PepsiCo must obtain from each Additional
Firewalled PepsiCo Personnel an executed non-
disclosure agreement and a statement attesting
that he or she has received a copy of this Order
and will comply with its terms.
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PepsiCo shall develop and implement procedures with
respect to DPSG Commercially Sensitive Information,
with the advice and assistance of the Monitor, to
comply with the requirements of this Order.

1. such procedures shall assure, without limitation,
that DPSG Commercially Sensitive Information is:

a. disclosed only if it is DPSG Information
relating to Bottler Functions;

b. disclosed only to PepsiCo Bottling Operations
Personnel or to Additional Firewalled PepsiCo
Personnel;

c. used solely for DPSG Bottler Functions in the
Territories or Legal or Regulatory Functions
and not for Concentrate-Related Functions; and

d. maintained confidentially;
2. such procedures shall include, without limitation:
a. monitoring compliance;

b. enforcing compliance  with  appropriate
remedial action in the event of non-compliant
use or disclosure;

c. distributing  information  regarding  the
procedures annually to all employees of
PepsiCo associated with its carbonated soft
drink products; and

d. requiring that the PepsiCo Bottling Operations
Personnel and the Additional Firewalled
PepsiCo  Personnel comply with the
requirements of this Order.
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IT IS FURTHER ORDERED that:

A

At any time after PepsiCo signs the Consent
Agreement in this matter, the Commission may
appoint a monitor (“Monitor”) to assure that PepsiCo
complies with all obligations and performs all
responsibilities required by this Order.

The Commission shall select the Monitor, subject to
the consent of PepsiCo, which consent shall not be
unreasonably withheld. If PepsiCo has not opposed, in
writing, including the reasons for opposing, the
selection of a proposed Monitor within ten (10) days
after notice by the staff of the Commission to PepsiCo
of the identity of any proposed Monitor, PepsiCo shall
be deemed to have consented to the selection of the
proposed Monitor.

Not later than ten (10) days after the appointment of
the Monitor, PepsiCo shall execute an agreement that,
subject to the prior approval of the Commission,
confers upon the Monitor all the rights and powers
necessary to permit the Monitor to monitor PepsiCo’s
compliance with the requirements of this Order.

If a Monitor is appointed by the Commission, PepsiCo
shall consent to the following terms and conditions
regarding the powers, duties, authorities, and
responsibilities of the Monitor:

1. The Monitor shall have the power and authority to
monitor  PepsiCo’s  compliance  with  the
requirements of this Order, and shall exercise such
power and authority and carry out the duties and
responsibilities of the Monitor in a manner
consistent with the underlying purpose of this
Order and in consultation with the Commission. In
carrying out its functions, the Monitor is
authorized (among other appropriate things) to
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provide specific information to Commission staff
as to whether:

a. DPSG Commercially Sensitive Information
provided to PepsiCo is DPSG Information
Relating to Bottler Functions;

b. DPSG Information relating to Bottler Functions
is conveyed only to Pepsico Bottling
Operations  Personnel or to Additional
Firewalled PepsiCo Personnel; and

c. DPSG Information Relating to Bottler
Functions that is conveyed to the PepsiCo
Bottling Operations Personnel or to Additional
Firewalled PepsiCo Personnel is used solely for
the purpose of carrying out DPSG Bottler
Functions or Legal or Regulatory Functions.

The Monitor shall act in a fiduciary capacity for
the benefit of the Commission.

The Monitor shall serve until five (5) years after
the License Transaction is effective; provided,
however, that the Commission may extend or
modify this period as may be necessary or
appropriate to accomplish the purpose of this
Order.

Subject to any demonstrated legally recognized
privilege, the Monitor shall have full and complete
access to PepsiCo’s personnel, books, documents,
records kept in the ordinary course of business,
facilities and technical information, and such other
relevant information as the Monitor may
reasonably  request, related to PepsiCo’s
compliance with its obligations under this Order.
PepsiCo shall cooperate with any reasonable
request of the Monitor and shall take no action to
interfere with or impede the Monitor's ability to
monitor PepsiCo’s compliance with this Order.
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5. The Monitor shall serve, without bond or other

security, at the expense of PepsiCo, on such
reasonable and customary terms and conditions as
the Commission may set. The Monitor shall have
authority to employ, at the expense of PepsiCo,
such consultants, accountants, attorneys and other
representatives and assistants as are reasonably
necessary to carry out the Monitor’s duties and
responsibilities.

PepsiCo shall indemnify the Monitor and hold the
Monitor harmless against all losses, claims,
damages, liabilities, or expenses arising out of, or
in connection with, the performance of the
Monitor’s duties, including all reasonable fees of
counsel and other reasonable expenses incurred in
connection with the preparations for, or defense of,
any claim, whether or not resulting in any liability,
except to the extent that such losses, claims,
damages, liabilities, or expenses result from gross
negligence, willful or wanton acts, or bad faith by
the Monitor.

PepsiCo shall report to the Monitor in accordance
with the requirements of this Order. The Monitor
shall evaluate the reports submitted to the Monitor
by PepsiCo. Within thirty (30) days from the date
the Monitor receives these reports, the Monitor
shall report in writing to the Commission
concerning performance by PepsiCo of its
obligations under this Order.

PepsiCo may require the Monitor and each of the
Monitor’s consultants, accountants, attorneys and
other representatives and assistants to sign a
customary confidentiality agreement; provided,
however, that such agreement shall not restrict the
Monitor (and its representatives) from providing
any information to the Commission.
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9. The Commission may, among other things, require
the Monitor and each of the Monitor’s consultants,
accountants, attorneys and other representatives
and assistants to sign an appropriate confidentiality
agreement related to Commission materials and
information received in connection with the
performance of the Monitor’s duties.

10. In the event the Commission determines that the
Monitor has ceased to act or failed diligently to act,
the Commission may appoint a substitute Monitor
in the same manner as provided in this Paragraph.

11. The Commission may on its own initiative, or at
the request of the Monitor, issue such additional
orders or directions as may be necessary or
appropriate to assure compliance with the
requirements of this Order.

V.

IT IS FURTHER ORDERED that, for the term of this
Order, if PepsiCo intends to acquire a Bottler that is licensed to
distribute PepsiCo Beverages anywhere in the United States and is
also licensed to distribute DPSG Beverages in geographic areas
outside of the Territories (“To-Be-Acquired Bottler”), PepsiCo
may use DPSG Commercially Sensitive Information relating to
the specific brand or brands in the geographic areas covered by
the To-Be-Acquired Bottler’s license for the DPSG Beverages,
after PepsiCo’s acquisition of the To-Be-Acquired Bottler, as long
as PepsiCo complies with the obligations of Paragraph Il.A. 1. -
5., and 7. - 9. of this Order, and satisfies the following additional
conditions:

A. PepsiCo shall comply with the obligations of this
Order with respect to that DPSG Commercially
Sensitive Information;

B. For acquisitions of To-Be-Acquired Bottlers that are
subject to Section 7A of the Clayton Act, 15 U.S.C. §
18a ("HSR Act"), PepsiCo shall also comply with the
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reporting and waiting obligations of the HSR Act and
the rules promulgated thereunder, 16 C.F.R. § 800 et
seq.;

For acquisitions of To-Be-Acquired Bottlers that are
not subject to the HSR Act:

1. PepsiCo shall provide at least forty-five (45) days'
advance written notification of the acquisition to
the staff of the Commission, such notification to
include:

a. the name, headquarters address, telephone
number, and name of contact person of the To-
Be-Acquired Bottler;

b. a description of the proposed acquisition and
the assets to be acquired, and the acquisition
price;

c. a copy of all existing and draft licenses and
performance obligations entered into or
anticipated to be entered into between DPSG,
Respondent, and/or the To-Be-Acquired
Bottler;

d. a description of the geographic areas in which
the To-Be-Acquired Bottler is licensed, and in
which PepsiCo is anticipated to be licensed, to
produce, distribute, market, price, or sell
PepsiCo Beverages, and, to the extent PepsiCo
has such information, a description of the
geographic areas in which the To-Be-Acquired
Bottler is licensed to produce, distribute,
market, price, or sell DPSG Beverages;

e. the date each license or anticipated license was,
or is expected to be, entered into between
DPSG, Respondent, and/or the To-Be-
Acquired Bottler with respect to:

(1) PepsiCo Beverages and
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(2) DPSG Beverages;

for each MSA, DMA, city, or other geographic
area in which the To-Be-Acquired Bottler
bottles, distributes, or sells PepsiCo Beverages
and/or DPSG Beverages,

(1) for any and all carbonated soft drinks:

(@) all Nielsen, IRI, or similar data with
respect to that MSA, DMA, city, or
other geographic area; and

(b) all market share information, written or
otherwise, with respect to that MSA,
DMA, city, or other geographic area,

that PepsiCo has, and

(2) for the most recent 12-month period for
which PepsiCo has such information, sales
in units (in constant case equivalents) and
dollars, of

(a) PepsiCo Beverages, by brand, of the
To-Be-Acquired Bottler, and

(b) concentrate, by brand, to the To-Be-
Acquired Bottler;

g. all documents Relating To communications

between Respondent, DPSG, and the To-Be-
Acquired Bottler with respect to the acquisition
of the To-Be-Acquired Bottler, the DPSG
Beverage licenses, expected licenses, or
performance obligations; and

all Management Documents Relating To the
proposed acquisition;
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2. Early termination of the 45-day period described in
Paragraph IV.C.1. may be requested and, where
appropriate, granted by letter from the Director of
the Bureau of Competition; and

3. If, after notification of the proposed transaction
(including the information specified in Paragraph
IV.C.1. a. - h.), representatives of the Commission
make a written request for additional information
or documentary material with respect to the
acquisition of the To-Be-Acquired Bottler,
PepsiCo shall respond expeditiously and submit all
such additional information and documentary
material and certify substantial compliance with
the request;

provided, however, that a determination that PepsiCo has
complied with the obligations contained in this Paragraph IV. in
connection with its acquisition of a To-Be-Acquired Bottler shall
not be construed as a determination by the Commission, or its
staff, that the acquisition of the To-Be-Acquired Bottler does or
does not violate any law enforced by the Commission; and
provided further that nothing contained herein shall preclude the
Commission or its staff from investigating the acquisition or
proposed acquisition by PepsiCo of any Bottler, including a To-
Be-Acquired Bottler, and seeking any relief available under any
statute enforced by the Commission.

V.
IT IS FURTHER ORDERED that:

A Within thirty (30) days after this Order becomes final,
PepsiCo shall submit to the Commission a verified
written report setting forth in detail the manner and
form in which it intends to comply, is complying, and
has complied with this Order.

1. PepsiCo shall include in its report, among other
information that may be required, a list of all
Bottlers of PepsiCo Beverages that, at the time of
submission of the list, also bottle DPSG
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Beverages; for each such Bottler, PepsiCo shall
list:

a. each brand of PepsiCo Beverages that such
Bottler is licensed to distribute, together with a
description of the geographic areas in which
each brand is licensed to be distributed; and

b. each brand of DPSG Beverages that such
Bottler is distributing anywhere in each county
within each geographic area described in
Paragraph V.A.l.a. to the extent that PepsiCo
has this information or can obtain it from
industry publications to which it subscribes.

2. PepsiCo shall at the same time also provide a copy
of its report concerning compliance with this Order
to any Monitor that may have been appointed.

One (1) year after this Order becomes final, annually
for the next nineteen (19) years on the anniversary of
that date, and at other times as the Commission may
require:

1. PepsiCo shall file a verified written report with the
Commission setting forth in detail the manner and
form in which it has complied, and is complying,
with this Order.

2. PepsiCo shall also include in each of its annual
reports:

a. any changes to the list of Bottlers of PepsiCo
Beverages submitted under Paragraph V.A. of
this Order, including any deletions, additions,
or other changes; and

b. for all To-Be-Acquired Bottlers acquired by
PepsiCo during the previous year, a description
of the geographic areas in which the To-Be-
Acquired Bottler is licensed to produce,
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distribute, market, price, or sell each DPSG
Beverage.

VI.

IT IS FURTHER ORDERED that PepsiCo shall notify the
Commission at least thirty (30) days prior to:

A

B.

IT

Any proposed dissolution of PepsiCo;

Any proposed acquisition, merger, or consolidation of
PepsiCo;

Any other change in PepsiCo including, but not limited
to, assignment and the creation or dissolution of
subsidiaries, if such change may affect compliance
obligations arising out of this Order.

VII.

IS FURTHER ORDERED that, for purposes of

determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request and
upon five (5) days’ notice to PepsiCo made to its principal United
States offices, registered office of its United States subsidiary, or
headquarters address, PepsiCo shall, without restraint or
interference, permit any duly authorized representative of the
Commission:

A.

Access, during business office hours of PepsiCo and in
the presence of counsel, to all facilities and access to
inspect and copy all books, ledgers, accounts,
correspondence, memoranda and all other records and
documents in the possession or under the control of
PepsiCo related to compliance with this Order, which
copying services shall be provided by PepsiCo at the
request of the authorized representative(s) of the
Commission and at the expense of PepsiCo.

The opportunity to interview officers, directors, or
employees of PepsiCo, who may have counsel present,
related to compliance with this Order.
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VIII.

IT IS FURTHER ORDERED that this Order shall terminate
on September 27, 2030.

By the Commission, Commissioner Ramirez recused.
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PEPSICO BOTTLING OPERATIONS PERSONNEL
(Dated as of September 27, 2010)

CEO, Pepsi Beverages Company, who at the time of the closing
of the Acquisition will be Eric Foss:

» The CEO will be responsible for all bottler operations.

* The CEO, all of his direct reports, and the entire
organization below them, will be part of the PepsiCo
Bottling Operations, referred to as “Pepsi Beverages
Company” by Respondent; all will have only Bottling
Functions and no Concentrate-Related Functions.

» CEO will report to the CEO of PepsiCo (who at the time
of the closing of the Acquisition is Indra Nooyi).

President, North America Field Operations, who at the time of the
closing of the Acquisition will be Mike Durkin:

* This position will be responsible for operations in the
U.S., Canada, and Mexico.

* This position will oversee Pepsi Beverages Company’s
day-to-day field operations with responsibility for
developing and delivering the annual operating plan of
Pepsi Beverages Company.

» This position will report directly to CEO, Pepsi Beverages
Company.

Executive Vice President and Chief Commercial Officer, who at
the time of the closing of the Acquisition will be Tom Greco:

» This position will lead the retail selling efforts across the
U.S. and Canada.

* This position will have responsibility for national
accounts, channel strategy, shopper insights, field
marketing and category management for the bottling
organization.

e This position will manage sales for the warehouse-
delivered beverages.

* This position will have a dual reporting relationship to
CEO of Pepsi Beverages. Company and to CEO of
PepsiCo Beverages Americas (PBA), who at the time of
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the closing of the Acquisition is Massimo d’Amore, for
other PepsiCo products, such as Tropicana and Gatorade.
There will be a firewall between this position and the CEO
of PBA.

Executive Vice President, Supply Chain and System
Transformation, who at the time of the closing of the Acquisition
will be Victor Crawford:

* This position will be responsible for manufacturing and
warehouse, transportation and logistics, selling and
delivery and information technology.

e This position will report directly to CEO, Pepsi Beverages
Company.

Senior Vice President of Human Resources and Integration, who
at the time of the closing of the Acquisition will be John
Berisford:

» This position will be responsible for all aspects of Pepsi
Beverages Company’s human resources function,
including talent management, compensation and benefits,
labor relations, diversity and communications.

e This position will report directly to CEO, Pepsi Beverages
Company.

Chief Strategy Officer of Pepsi Beverages Company, who at the
time of the closing of the Acquisition will be Eric Liopis:

* This position will be responsible for identifying local
market opportunities, and seeking strategic distribution
opportunities.

» This position will report directly to CEO, Pepsi Beverages
Company.

Senior Vice President of Global Bottling Capabilities and Best
Practices, who at the time of the closing of the Acquisition will be
Jim Rogers:
* This position will be responsible for identifying best
practices in the areas of supply chain, sales execution, and
service and support tools and capabilities, and bringing
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these practices and initiatives throughout the broader
global PepsiCo organization.

This position will report directly to CEO, Pepsi Beverages
Company.

General Counsel of Pepsi Beverages Company, who at the time of

the closing of the Acquisition will be Dave Yawman:

This position will be responsible for overseeing Pepsi
Beverages Company’s legal, regulatory and legislative
affairs and manage both internal and external counsel.
This position will report directly to CEO, Pepsi Beverages
Company.

Senior Vice President and Chief Financial Officer, who at the

time of the closing of the Acquisition will be Cindy Swanson:

This position will be responsible for leading the
integration of the finance functions of PBG and PAS - as
public companies - into the larger PepsiCo organization.
This position is also responsible for analyzing and refining
financial algorithms to help plan for overall system
transformation and long-term performance.

This position will report directly to CEO, Pepsi Beverages
Company.
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Appendix B includes the following maps:

1.

PEPSI BEVERAGES COMPANY
DR PEPPER FOOTPRINT
8/4/10

PEPSI BEVERAGES COMPANY
7UP FOOTPRINT
8/4/10

PEPSI BEVERAGES COMPANY
A&W FOOTPRINT
8/4/10

PEPSI BEVERAGES COMPANY
CANADA DRY FOOTPRINT
8/4/10

PEPSI BEVERAGES COMPANY
CRUSH FOOTPRINT
8/4/10

PEPSI BEVERAGES COMPANY
SUNKIST FOOTPRINT
8/4/10

PEPSI BEVERAGES COMPANY
SQUIRT FOOTPRINT
8/4/10

PEPSI BEVERAGES COMPANY
SCHWEPPES FOOTPRINT
8/4/10

PEPSI BEVERAGES COMPANY
VERNORS FOOTPRINT
8/4/10
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ANALYSIS OF AGREEMENT CONTAINING CONSENT
ORDER TO AID PUBLIC COMMENT

I. Introduction

The Federal Trade Commission (“Commission”) has accepted,
subject to final approval, an Agreement Containing Consent Order
from Respondent PepsiCo, Inc. (“PepsiCo”), to address concerns
in connection with PepsiCo’s acquisitions of two of its bottlers
and the subsequent exclusive license from Dr Pepper Snapple
Group, Inc. (“DPSG”), to bottle, distribute and sell the Dr Pepper,
Crush, and Schweppes carbonated soft drink brands of DPSG in
certain territories. The Consent Agreement requires, among other
things, that PepsiCo limit the persons within the company who
have access to commercially sensitive confidential information
that DPSG will provide to PepsiCo to enable PepsiCo to carry out
the distribution functions contemplated by the license.

The DPSG - PepsiCo license agreement followed PepsiCo’s
announced proposed acquisitions of its two largest bottler-
distributors, Pepsi Bottling Group, Inc. (“PBG”), and
PepsiAmericas, Inc. (“PAS”). These two bottler-distributors had
been licensed by PepsiCo and by DPSG to bottle and distribute
many of their carbonated soft drink brands. Following the
acquisitions, PepsiCo will take on the bottling and distribution
functions previously performed by PBG and PAS.

The Complaint alleges that, as a result of PepsiCo’s
acquisition of PBG and PAS, PepsiCo will have access to DPSG’s
commercially sensitive confidential marketing and brand plans.
Without adequate safeguards, PepsiCo could misuse that
information, leading to anticompetitive conduct that would make
DPSG a less effective competitor or would facilitate coordination
in the industry. To remedy this problem, the proposed Consent
Agreement allows only PepsiCo employees who perform
traditional carbonated soft drink “bottler functions” access to the
DPSG commercially sensitive information. It prohibits PepsiCo
employees involved in traditional “concentrate-related functions”
from seeing that information.
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I1. Respondent PepsiCo, Inc.

PepsiCo is a corporation organized, existing, and doing
business under and by virtue of the laws of the State of North
Carolina, with its office and principal place of business located at
700 Anderson Hill Road, Purchase, New York 10577. PepsiCo in
2009 had total worldwide revenues from the sale of all products of
about $43 billion. PepsiCo’s United States sales in 2009 of
carbonated soft drink concentrate totaled about $3 billion. United
States sales of all of PepsiCo’s carbonated soft drink brands are
over $20 billion.

PepsiCo is a food and beverage company that includes
PepsiCo Americas Beverages (a beverage arm), Frito-Lay (a
snack food arm), and Quaker Foods (a cereal arm). Among other
products, PepsiCo produces the concentrate for the PepsiCo
carbonated soft drink beverage brands that are distributed by its
bottlers. Some of those brands are Pepsi-Cola, Diet Pepsi,
Mountain Dew, Diet Mountain Dew, Sierra Mist, Slice, and Mug
Root Beer.

I11.Licensor Dr Pepper Snapple Group, Inc.

DPSG is a corporation organized, existing and doing business
under and by virtue of the laws of the State of Delaware, with its
office and principal place of business located at 5301 Legacy
Drive, Plano, Texas 75024. Among other things, DPSG produces
the concentrate for the DPSG carbonated soft drink brands that
are distributed by its bottlers. Some of those brands are Dr
Pepper, Diet Dr Pepper, Crush, Schweppes, Canada Dry,
Vernor’s, A&W Root Beer, 7-UP, Hires Root Beer, IBC, RC
Cola, Diet Rite, Welch’s Grape Soda, Sunkist, and Squirt. DPSG
in 2009 had total revenues of about $6 billion. DPSG’s United
States sales in 2009 of carbonated soft drink concentrate totaled
about $1.5 billion.

IV. The Bottlers
A. Pepsi Bottling Group, Inc.

PBG is a corporation organized, existing and doing business
under and by virtue of the laws of the State of Delaware, with its
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office and principal place of business located at One Pepsi Way,
Somers, New York 10589. PBG is the nation’s largest bottler and
distributor of PepsiCo beverages and accounts for about 56% of
PepsiCo’s total U.S. bottler-distributed volume of carbonated soft
drink beverages. PBG’s United States sales in 2009 of carbonated
soft drinks totaled about $6 billion. PBG is the bottler-distributor
for many PepsiCo and DPSG carbonated soft drink brands. The
geographic areas or territories in which PBG is licensed to
distribute PepsiCo brand carbonated soft drinks include all or a
portion of 41 states and the District of Columbia.

B. PepsiAmericas, Inc.

PAS is a corporation organized, existing and doing business
under and by virtue of the laws of the State of Delaware, with its
office and principal place of business located at 4000 RBC Plaza,
60 South Sixth Street, Minneapolis, Minnesota 55402. PAS is the
nation’s second largest bottler and distributor of PepsiCo
beverages. PAS’s United States sales in 2009 of carbonated soft
drinks totaled about $2.5 billion. PAS accounts for about 19% of
PepsiCo’s total U.S. bottler-distributed volume of carbonated soft
drinks. PAS is the bottler-distributor for many PepsiCo and
DPSG carbonated soft drink brands. The principal geographic
areas or territories in which PAS is licensed to distribute PepsiCo
brand carbonated soft drinks include all or a portion of 19 states,
primarily in the Midwest.

V. The Two Transactions
A. The Bottler Acquisitions

On August 3, 2009, PepsiCo entered into agreements with
PBG and PAS, the two largest independent bottlers and
distributors of its carbonated soft drink brands, to acquire all of
their remaining outstanding voting securities. The total value of
the acquired shares for both bottlers would be approximately $7.8
billion. At the time of the agreements, PepsiCo owned about 40%
of PBG and about 43% of PAS. Together, PBG and PAS have
been responsible for about 75% of all United States bottler-
distributed sales of PepsiCo carbonated soft drink brands and
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about 20% of all United States bottler-distributed sales of DPSG
carbonated soft drink brands.

B. The DPSG-PepsiCo License Agreement

Following the agreements to acquire PBG and PAS, PepsiCo
sought a license to continue to bottle and distribute the DPSG
brands that the bottling companies had distributed. (The DPSG
licenses held by PBG and PAS were terminated by DPSG as a
result of the proposed acquisitions.)  In the DPSG-PepsiCo
license agreement, dated December 7, 2009, PepsiCo agreed to
bottle and distribute DPSG’s Dr Pepper, Crush, and Schweppes
carbonated soft drink brands in the former PBG and PAS
territories, where those bottlers had been producing and
distributing those products. PepsiCo agreed to pay DPSG $900
million for a non-exclusive license to produce® and an exclusive,
twenty-year? license to distribute and sell those brands. Under the
license agreement, PepsiCo has agreed, among other things, to (a)
distribute the Dr Pepper brand in all classes of trade based on the
Pepsi brands; (b) grow the Dr Pepper brand based on the sales of
other carbonated soft drink brands; (c) promote the DPSG
beverages and provide sales support for such promotions, based
on PepsiCo’s promotions of its other soft drink beverages, and (d)
in connection with price-off promotions and media advertising,
promote and advertise the Dr Pepper brand based on rates of
promotion and advertising of the PepsiCo brands.

V1. The Proposed Complaint

The Commission’s Complaint alleges that PepsiCo and DPSG
are direct competitors in the highly concentrated and difficult to
enter markets for (a) branded concentrate and (b) branded and
direct-store-door delivered carbonated soft drinks. The
concentrate markets are both national and local, and the branded
carbonated soft drink markets are local. Total United States sales

! The production right is not exclusive to allow DPSG to produce

carbonated soft drinks in the former PBG and PAS territories for sale by DPSG
outside those territories.

2 The license agreement is for an initial term of twenty (20) years, with
automatic renewal for additional twenty (20) year periods, unless terminated
pursuant its terms.
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of concentrate are about $9 billion, and total United States sales of
carbonated soft drinks, measured at retail, are about $70 billion.

By acquiring PBG and PAS, PepsiCo will be bottling and
distributing both its own products and those of its competitor
DPSG. Concentrate manufacturers like DPSG share
commercially sensitive information with bottlers so that bottlers
can effectively carry out their responsibilities; DPSG currently
provides this sort of information to PBG and PAS. As DPSG’s
bottler, PepsiCo will need this type of information.

At the same time, Pepsico remains a competitor of DPSG.
PepsiCo could use the information in ways that undermine
competition. The Complaint alleges that PepsiCo’s access to
DPSG’s confidential information could eliminate competition
between PepsiCo and DPSG, increase the likelihood that PepsiCo
may unilaterally exercise market power, and facilitate coordinated
interaction in the industry. In turn, that conduct could lead to
higher prices for consumers.

VIl. The Proposed Consent Order

To remedy the alleged competitive concern associated with
access to the DPSG commercially sensitive confidential
information, the consent decree prevents that information from
reaching PepsiCo employees who could use it to either harm
DPSG or to facilitate collusion. PepsiCo must set up a firewall to
prevent persons responsible for “concentrate-related functions” —
the kinds of functions in which PepsiCo engaged as a competitor
of DPSG when both had their brands distributed by PBG and PAS
— from access to the DPSG information. Persons at PepsiCo who
are assigned to perform traditional “bottler functions” — the kinds
of functions that PBG and PAS historically have performed for
DPSG — will be permitted access to that information.

The proposed Consent Agreement also provides for the
appointment of a monitor to assure PepsiCo’s compliance with the
Consent Agreement.  The monitor will have a fiduciary
responsibility to the Commission. The monitor will be appointed
for a five (5) year term, but the Commission may extend or
modify the term as appropriate.
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The order, like the DPSG-Pepsi license agreement, will have a
term of twenty (20) years.

VIIIl. Opportunity for Public Comment

The Consent Agreement has been placed on the public record
for thirty (30) days for receipt of comments from interested
persons. Comments received during this period will become part
of the public record. After thirty days, the Commission will again
review the proposed Consent Agreement, as well as the comments
received, and will decide whether it should withdraw from the
Consent Agreement or make final the Decision and Order.

By accepting the Consent Agreement subject to final approval,
the Commission anticipates that the competitive problem alleged
in the Complaint will be resolved. The purpose of this analysis is
to invite and facilitate public comment concerning the Consent
Agreement. It is not intended to constitute an official
interpretation of the proposed Consent Agreement, nor is it
intended to modify the terms of the Decision and Order in any
way.
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IN THE MATTER OF

NOVARTIS AG

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE
COMMISSION ACT

Docket No. C-4296; File No. 101 0068
Filed August 16, 2010 — Decision, September 28, 2010

The consent order addresses allegations that Novartis AG’s acquisition of
Alcon, Inc. would create a monopoly in the market for injectable miotics, a
class of prescription eye care drugs used during cataract surgery. The consent
order requires Novartis to divest the rights and assets related to its Miochol-E
miotics product to Bausch & Lomb. The consent order also requires Novartis
to provide transitional services and technical assistance to Bausch & Lomb to
ensure that the transfer is successful.

Participants

For the Commission: Stephanie C. Bovee, Thomas D. Mays,
David Von Nirschl, Kari Wallace, and James Weiss.

For the Respondent: Michael H. Byowitz and David Schwartz,
Wachtell, Lipton, Rosen & Katz.

COMPLAINT

Pursuant to the Clayton Act and the Federal Trade
Commission Act, and its authority thereunder, the Federal Trade
Commission (“Commission”), having reason to believe that the
Respondent Novartis AG (“Novartis”) has entered into an
agreement to acquire 52 percent of the issued and outstanding
shares of Alcon, Inc. (“Alcon”) from Nestle, S.A. (“Nestle”), all
subject to the jurisdiction of the Commission, in violation of
Section 5 of the Federal Trade Commission Act (“FTC Act”), as
amended, 15 U.S.C. 8 45, that such acquisition, if consummated,
would violate Section 7 of the of the Clayton Act, as amended, 15
U.S.C. 8§ 18, and Section 5 of the FTC Act, as amended, 15 U.S.C.
8§ 45, and it appearing to the Commission that a proceeding in
respect thereof would be in the public interest, hereby issues its
Complaint, stating its charges as follows:
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I. RESPONDENT

1. Respondent Novartis AG is a corporation organized,
existing, and doing business under and by the virtue of the Swiss
Confederation, with its principal executive offices located at
Lichtstrasse 35, CH 4056 Basel, Switzerland, and the address of
its United States subsidiary, Novartis Pharmaceuticals Company
(a corporation organized, existing, and doing business under and
by virtue of the laws of the State of Delaware), located at 59
Route 10, East Hanover, New Jersey 07936. Novartis is engaged
in the research, development, manufacture, and sale of human
pharmaceutical products.

2. Respondent is, and at all times relevant herein has been,
engaged in commerce, as “commerce” is defined in Section 1 of
the Clayton Act as amended, 15 U.S.C. § 12, and is a company
whose business is in or affects commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 44.

Il. THE ACQUIRED COMPANY

3. Nestle, S.A. is a corporation organized, existing, and doing
business under and by the virtue of the Swiss Confederation, with
its headquarters address at Avenue Nestle, 55, 1800 Vevey,
Switzerland.

4. Nestle holds a controlling interest in Alcon. Alcon is a
corporation organized, existing, and doing business under and by
virtue of the laws of the Swiss Confederation, with its principal
executive offices at Bésch 69, P.O. Box 62 Hinenberg,
Switzerland. Nestle, among other things, is engaged in the
research, development, manufacture, and sale of human
pharmaceutical products in the United States through Alcon.

I1l. THE PROPOSED ACQUISITION

5. OnJanuary 4, 2010, Novartis exercised a call option under
the April 6, 2008, Purchase and Option Agreement (the
“Acquisition Agreement”) between Novartis and Nestle whereby
Novartis proposes to acquire shares that represent approximately
52 percent of the outstanding stock of Alcon for approximately
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$28.1 billion (the “Acquisition”). When combined with the
approximately 25 percent of Alcon that Novartis already owns,
the Acquisition will provide Novartis with control of Alcon and
77 percent of the issued and outstanding shares of Alcon.

IV. THE RELEVANT MARKET

6. For the purposes of this Complaint, the relevant line of
commerce in which to analyze the effects of the Acquisition is the
research, development, manufacture and sale of injectable
miotics.

7. For the purposes of this Complaint, the United States is the
relevant geographic area in which to analyze the effects of the
Acquisition in the relevant line of commerce.

V. THE STRUCTURE OF THE MARKET

8. Injectable miotics are a class of prescription
pharmaceutical products that are used to constrict the pupil during
cataract surgery. The market for the research, development,
manufacture and sale of injectable miotics is highly concentrated.
Novartis and Alcon are the only companies that sell injectable
miotics products in the United States. The Acquisition would
create a monopoly in this market.

VI. ENTRY CONDITIONS

9. Entry into the relevant markets described in Paragraphs 6
and 7 would not be timely, likely, or sufficient in its magnitude,
character, and scope to deter or counteract the anticompetitive
effects of the Acquisition. Entry would not take place in a timely
manner because the combination of drug development times and
U.S. Food and Drug Administration approval requirements take at
least two years. In addition, entry is not likely because the
relevant markets are relatively small, limiting sales opportunities
for any potential new entrant.
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VII. EFFECTS OF THE ACQUISITION

10. The effect of the Acquisition, if consummated, may be to
substantially lessen competition and to create a monopoly in the
relevant market in violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. 8§ 18, and Section 5 of the FTC Act, as
amended, 15 U.S.C. § 45, by eliminating actual, direct, and
substantial competition between Novartis and Alcon in the market
for injectable miotics products, thereby: (1) increasing the
likelihood that Novartis will be able to unilaterally exercise
market power in this market, and (2) increasing the likelihood that
customers would be forced to pay higher prices.

VIIl. VIOLATIONS CHARGED

11. The Acquisition Agreement described in Paragraph 5
constitutes a violation of Section 5 of the FTC Act, as amended,
15 U.S.C. § 45.

12. The Acquisition described in Paragraph 5, if
consummated, would constitute a violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. 8 18, and Section 5 of the
FTC Act, as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this sixteenth day of August, 2010,
issues its Complaint against said Respondent.

By the Commission, Commissioner Kovacic recused.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”), having
initiated an investigation of the proposed acquisition by
Respondent Novartis AG (“Novartis” or “Respondent”) of a
majority of the outstanding voting shares of Alcon, Inc., and
Respondent having been furnished thereafter with a copy of a
draft of Complaint that the Bureau of Competition proposed to
present to the Commission for its consideration and which, if
issued by the Commission, would charge Respondent with
violations of Section 7 of the Clayton Act, as amended, 15 U.S.C.
8 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45; and

Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondent of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondent
has violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
Complaint and an Order to Maintain Assets, and having accepted
the executed Consent Agreement and placed such Consent
Agreement on the public record for a period of thirty (30) days for
the receipt and consideration of public comments, now in further
conformity with the procedure described in Commission Rule
2.34, 16 C.F.R. § 2.34, the Commission hereby makes the
following jurisdictional findings and issues the following
Decision and Order (“Order”):

1. Respondent Novartis is a corporation organized,
existing and doing business under and by virtue of the
laws of the Swiss Confederation, with its principal
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executive offices located at Lichtstrasse 35, CH-4056
Basel, Switzerland, and the address of its United States
subsidiary, Novartis Pharmaceuticals Corporation (a
corporation organized, existing and doing business
under and by virtue of the laws of the State of
Delaware), located at 59 Route 10, East Hanover, New
Jersey 07936.

Alcon, Inc., is a corporation organized, existing and
doing business under and by virtue of the laws of the
Swiss Confederation, with its principal executive
offices located at Bdsch 69, P.O. Box 62, Hiinenberg,
Switzerland, and the principal offices of its United
States subsidiary, Alcon Laboratories, Inc. (a
corporation organized, existing and doing business
under and by virtue of the laws of the State of
Delaware), located at 6201 South Freeway, Fort
Worth, Texas 76134-2099.

The Commission has jurisdiction of the subject matter
of this proceeding and of Respondent, and the
proceeding is in the public interest.

ORDER

IT IS ORDERED that, as used in the Order, the following
definitions shall apply:

A

“Novartis” or “Respondent” means Novartis AG, its
directors, officers, employees, agents, representatives,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups and affiliates in each
case controlled by Novartis AG, and the respective
directors, officers, employees, agents, representatives,
successors, and assigns of each. After the Acquisition
Date, the term “Novartis” shall include Alcon.

“Alcon” means Alcon, Inc., its directors, officers,
employees, agents, representatives, successors, and
assigns; and its joint ventures, subsidiaries, divisions,
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groups and affiliates in each case controlled by Alcon,
Inc.

“Commission” means the Federal Trade Commission.
“Acquirer” means the following:

1. a Person specified by name in this Order to acquire
particular assets or rights that Respondent is
required to assign, grant, license, divest, transfer,
deliver, or otherwise convey pursuant to this Order
and that has been approved by the Commission to
accomplish the requirements of this Order in
connection with the Commission’s determination
to make this Order final; or

2. a Person approved by the Commission to acquire
particular assets or rights that Respondent is
required to assign, grant, license, divest, transfer,
deliver, or otherwise convey pursuant to this Order.

“Acquisition”  means  Respondent  Novartis’s
acquisition of shares of the common stock of Alcon
from Nestlé. The “Acquisition” is pursuant to a call
option contained in the Purchase and Option
Agreement dated as of April 6, 2008, by and between
Novartis and Nestle.

“Acquisition Date” means the date on which
Respondent Novartis acquires, directly or indirectly,
fifty (50) percent or more of the voting rights in Alcon.

“Agency(ies)” means any government regulatory
authority or authorities in the world responsible for
granting approval(s), clearance(s), qualification(s),
license(s), or permit(s) for any aspect of the research,
Development, manufacture, marketing, distribution, or
sale of a Product. The term “Agency” includes,
without limitation, the United States Food and Drug
Administration (“FDA”).
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“Application(s)” means all of the following: “New
Drug Application” (“NDA”), “Abbreviated New Drug
Application” (“*ANDA”), “Supplemental New Drug
Application” (*SNDA”), or “Marketing Authorization
Application” (“MAA”), the applications for a Product
filed or to be filed with the FDA pursuant to 21 C.F.R.
Part 314, and all supplements, amendments, and
revisions thereto, any preparatory work, drafts and data
necessary for the preparation thereof, and all
correspondence between Respondent and the FDA
related thereto. The term “Application” also includes
an “Investigational New Drug Application” (“IND”)
for a Product filed or to be filed with the FDA pursuant
to 21 C.F.R. Part 312, and all supplements,
amendments, and revisions thereto, any preparatory
work, drafts and data necessary for the preparation
thereof, and all correspondence between Respondent
and the FDA related thereto.

“Bausch & Lomb” means Bausch & Lomb
Incorporated, a corporation organized, existing and
doing business under and by virtue of the laws of the
State of New York, with its principal executive offices
located at One Bausch & Lomb Place, Rochester, NY
14604-2701.

“cGMP” means current Good Manufacturing Practice
as set forth in the United States Federal Food, Drug,
and Cosmetic Act, as amended, and includes all rules
and regulations promulgated by the FDA thereunder.

“Clinical Trial(s)” means a controlled study in humans
of the safety or efficacy of a Product, and includes,
without limitation, such clinical trials as are designed
to support expanded labeling or to satisfy the
requirements of an Agency in connection with any
Product Approval and any other human study used in
research and Development of a Product.

“Closing Date” means the date on which Respondent
(or a Divestiture Trustee) consummates a transaction
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to assign, grant, license, divest, transfer, deliver, or
otherwise convey the Miotics Product Assets.

“Component(s)” means any active ingredient,
adjuvant, and/or other component of a Product that is
intended to affect the efficacy or safety of an active
ingredient of such Product; provided however, that
Respondent may retain the right, concurrently with the
Acquirer’s rights, to use adjuvants and excipients that
are used in both the Miotics Products and Retained
Products.

“Confidential Business Information” means all
information owned by, or in the possession or control
of, the Respondent that is not in the public domain and
that is directly related to the research, Development,
manufacture, marketing, commercialization,
importation, exportation, cost, supply, sales, sales
support, or use of the Miotics Products;

provided however, that the restrictions contained in
this Order regarding the Respondent’s use,
conveyance, provision, or disclosure of “Confidential
Business Information” shall not apply to the following:

1. information that subsequently falls within the
public domain through no violation of this Order or
breach of confidentiality or non-disclosure
agreement with respect to such information by
Respondent;

2. information related to the Miotics Products that
Alcon obtained without the assistance of
Respondent Novartis prior to the Acquisition;

3. information that is required by Law to be publicly
disclosed;

4. information that does not directly relate to the
Miotics Products;
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information related to Retained Products

information relating to either Respondent’s general
business strategies or practices relating to research,
Development, manufacture, marketing or sales of
pharmaceutical Products that does not discuss the
Miotics Products with particularity;

information specifically excluded from the Miotics
Product Assets; or

information that is protected by the attorney work
product, attorney-client, joint defense or other
privilege prepared in connection with the
Acquisition and relating to any United States, state,
or foreign antitrust or competition Laws.

“Contract Manufacture” means:

1.

to manufacture a Miotics Product, or ingredient or
Component thereof, or

to supply or provide any part of the manufacturing
process of a Miotics Product including, without
limitation, the finish, fill, and/or packaging of a
Miotics Product.

“Contract Manufacture Products and Services” means:

1.

any Miotics Product, ingredient or Component
thereof, and

any finish, fill, and/or packaging for a Miotics
Product,

for which any part of the manufacturing process is
performed by the Respondent prior to the Closing Date
at a facility that is not subject to divestiture pursuant to
this Order.

“Copyrights” means rights to all original works of
authorship of any kind directly related to the specified
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Product(s) and any registrations and applications for
registrations thereof within the Geographic Territory,
including, but not limited to, the following: all such
rights with respect to all promotional materials for
healthcare providers, all promotional materials for
patients, and educational materials for the sales force;
copyrights in all preclinical, clinical and process
development data and reports relating to the research
and Development of the specified Product(s) or of any
materials used in the research, Development,
manufacture, marketing or sale of the specified
Product(s), including all copyrights in raw data
relating to Clinical Trials of the specified Product(s),
all case report forms relating thereto and all statistical
programs developed (or modified in a manner material
to the use or function thereof (other than through user
references)) to analyze clinical data, all market
research data, market intelligence reports and
statistical programs (if any) used for marketing and
sales research; all copyrights in customer information,
promotional and marketing materials, the specified
Product(s) sales forecasting models, medical education
materials, sales training materials, and advertising and
display materials; all records relating to employees
who accept employment with the Acquirer (excluding
any personnel records the transfer of which is
prohibited by applicable Law); all copyrights in
records, including customer lists, sales force call
activity reports, vendor lists, sales data, reimbursement
data, speaker lists, manufacturing  records,
manufacturing processes, and supplier lists; all
copyrights in data contained in laboratory notebooks
relating to the specified Product(s) or relating to its
biology; all copyrights in adverse experience reports
and files related thereto (including source
documentation) and all copyrights in periodic adverse
experience reports and all data contained in electronic
databases relating to adverse experience reports and
periodic adverse experience reports; all copyrights in
analytical and quality control data; and all
correspondence with the FDA.
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“Designee” means any Person other than Respondent
Novartis or Alcon that has been designated by the
Acquirer to manufacture a Miotics Product for that
Acquirer,

“Development” means all preclinical and clinical drug
development activities (including formulation),
including test method development and stability
testing, toxicology, formulation, process development,
manufacturing scale-up, development-stage
manufacturing, quality assurance/quality control
development, statistical analysis and report writing,
conducting Clinical Trials for the purpose of obtaining
any and all approvals, licenses, registrations or
authorizations from any Agency necessary for the
manufacture, use, storage, import, export, transport,
promotion, marketing, and sale of a Product (including
any government price or reimbursement approvals),
Product approval and registration, and regulatory
affairs related to the foregoing. “Develop” means to
engage in Development.

“Direct Cost” means a cost not to exceed the cost of
labor, material, travel and other expenditures to the
extent the costs are directly incurred to provide the
relevant assistance or service. “Direct Cost” to the
Acquirer for its use of any of Respondent’s
employees’ labor shall not exceed the average hourly
wage rate for such employee;

provided, however, in each instance where: (1) an
agreement to divest relevant assets is specifically
referenced and attached to this Order, and (2) such
agreement becomes a Remedial Agreement, “Direct
Cost” means such cost as is provided in such Remedial
Agreement.

“Divestiture Trustee” means the trustee appointed by
the Commission pursuant to the relevant provisions of
this Order.



NOVARTIS AG 293

Decision and Order

“Domain Name” means the domain name(s), universal
resource locators (“URL”), and registration(s) thereof,
issued by any Person or authority that issues and
maintains the domain name registration. “Domain
Name” shall not include any Trademark or service
mark rights to such domain names other than the rights
to those Trademarks included in the Product
Intellectual Property.

“Drug Master Files” means the information submitted
to the FDA as described in 21 C.F.R. Part 314.420
related to a Product.

“Freedom to Operate Searches” means all studies,
analyses, reports and legal opinions that were prepared
for the purposes of identifying, evaluating or analyzing
potential patent barriers to the commercialization of
the Miotics Products and related technologies.

“Geographic Territory” shall mean the United States of
America (including all of the territories within its
jurisdiction or control) and Canada unless otherwise
specified.

“Government Entity” means any Federal, state, local
or non-U.S. government, or any court, legislature,
government agency, or government commission, or
any judicial or regulatory authority of any government.

“High Volume Account(s)” means any retailer,
wholesaler or distributor whose annual and/or
projected annual aggregate purchase amounts (on a
company-wide level), in units or in dollars, of a
Miotics Product in the United States from the
Respondent was, or is projected to be among the top
twenty highest of such purchase amounts by the
Respondent’s U.S. customers on any of the following
dates: (1) the end of the last quarter that immediately
preceded the date of the public announcement of the
proposed Acquisition; (2) the end of the last quarter
that immediately preceded the Acquisition Date; (3)
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the end of the last quarter that immediately preceded
the Closing Date; or (4) the end of the last quarter
following the Acquisition and/or the Closing Date.

“Interim Monitor” means any monitor appointed
pursuant to Paragraph 111 of this Order or Paragraph 11l
of the related Order to Maintain Assets.

“Law” means all laws, statutes, rules, regulations,
ordinances, and other pronouncements by any
Government Entity having the effect of law.

“Miotics Product(s)” means all Products that are
intraocular ~ solutions  containing  the  active
pharmaceutical ingredient generically known as
acetylcholine together with any salts, esters,
metabolites, derivatives, isomers, hydrates, solvates,
ethers, quaternary amines, polymorphs and prodrugs
thereof offered by Respondent Novartis for sale in the
United States of America, including without limitation,
under the brand name Miochol®-E, during the one (1)
year period immediately preceding the Acquisition
Date. The term “Miotics Product(s)” excludes any
Product offered by Alcon prior to the Acquisition
Date.

“Miotics Product Assets” means all of the
Respondent’s rights, title and interest in and to all
assets related to the Respondent’s business throughout
the World related to the Miotics Products to the extent
legally transferable, including the research,
Development, manufacture, distribution, marketing,
and sale of the Miotics Products, including, without
limitation, the following assets related to the Miotics
Products:

1. all Product Intellectual Property;
2. all Freedom to Operate Searches;

3. all Product Improvements;
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all Product Approvals;
all Product Manufacturing Technology;
all Product Marketing Materials;
all Website(s);

a list of all of the NDC Numbers used for Miotics
Products, and rights, to the extent permitted by
Law:

a. to require Respondent to cease and desist from
using the NDC Numbers in the sale or
marketing of Products other than with respect
to returns, rebates, allowances, and adjustments
for Miotics Products sold prior to the
Acquisition Date;

b. to prohibit Respondent from seeking from any
customer any type of cross- referencing of such
NDC Numbers with any Retained Product(s);

c. to seek to change any cross-referencing by a
customer of such NDC Numbers with the
Retained Product(s) (including the right to
receive notification from Respondent of any
such cross-referencing that is discovered by
Respondent);

d. to seek cross-referencing from a customer of
such NDC Numbers with the Acquirer’s NDC
Numbers;

e. to approve the timing of Respondent’s
cessation of use of such NDC Numbers in the
sale or marketing of Products other than with
respect to returns, rebates, allowances, and
adjustments for Miotics Products sold prior to
the Acquisition Date; and
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f. to approve any notification(s) from Respondent
to any customer(s) regarding the use or
cessation of use of such NDC numbers by
Respondent prior to such notification(s) being
disseminated to the customer(s);

all rights to all of Respondent’s Applications;

Right of Reference or Use to the Drug Master Files
related to the above-described Applications
including, but not limited to, the pharmacology and
toxicology data contained in all Application(s);

all Product Development Reports;

at the Acquirer’s option, all Product Assumed
Contracts;

all strategic safety programs submitted to the FDA
that are designed to decrease product risk by using
one or more interventions or tools beyond the
package insert;

all patient registries and any other systematic
active post-marketing surveillance program to
collect patient data, laboratory data and
identification  information required to be
maintained by the FDA to facilitate the
investigation of adverse effects;

a list of all customers and/or targeted customers for
the Miotics Product(s) and the net sales (in either
units or dollars) of the Miotics Products to such
customers on either an annual, quarterly, or
monthly basis including, but not limited to, a
separate list specifying the above-described
information for the High Volume Accounts and
including the name of the employee(s) for each
High Volume Account that is or has been
responsible for the purchase of the Miotics
Products on behalf of the High Volume Account
and his or her business contact information;
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16. at the Acquirer’s option and to the extent approved
by the Commission in the relevant Remedial
Agreement, all inventory in existence as of the
Closing Date including, but not limited to, raw
materials, packaging materials, work-in-process
and finished goods;

17. copies of all unfilled customer purchase orders for
the Miotics Products as of the Closing Date, to be
provided to the Acquirer not later than five (5)
days after the Closing Date;

18. at the Acquirer’s option, subject to any rights of
the customer, all unfilled customer purchase orders
for the Miotics Products; and

19. all of the Respondent’s books, records, and files
directly related to the foregoing or to the Miotics
Products;

provided, however, that the term “Miotics Product
Assets” shall not include: (1) documents relating to the
Respondent’s general business strategies or practices
relating to research, Development, manufacture,
marketing or sales of pharmaceutical Products, where
such documents do not discuss with particularity the
Miotics Products; (2) administrative, financial, and
accounting records; (3) quality control records that are
determined by the Interim Monitor or the Acquirer not
to be material to the manufacture of the Miotics
Products; (4) any real estate and the buildings and
other permanent structures located on such real estate;
(5) Product Manufacturing Technology related to both
the Miotics Products and the Retained Products; and
(6) Product Licensed Intellectual Property.

provided further, however, that in cases in which
documents or other materials included in the Miotics
Product Assets contain information: (1) that relates
both to the Miotics Products and to other Products or
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businesses of the Respondent and cannot be segregated
in a manner that preserves the usefulness of the
information as it relates to the Miotics Products; or (2)
for which the Respondent has a legal obligation to
retain the original copies, the Respondent shall be
required to provide only copies or relevant excerpts of
the documents and materials containing this
information.  In instances where such copies are
provided to the Acquirer, the Respondent shall provide
the Acquirer access to original documents under
circumstances where copies of documents are
insufficient for evidentiary or regulatory purposes.
The purpose of this proviso is to ensure that
Respondent provides the Acquirer with the above-
described information without requiring Respondent
completely to divest itself of information that, in
content, also relates to Retained Product(s).

“Miotics Product Core Employee(s)” means the
Product Research and Development Employees and
the Product Manufacturing Employees related to the
Miotics Products.

“Miotics Product Divestiture Agreement(s)” means the
following agreements:

1. “Asset Purchase Agreement” between Novartis
Pharmaceuticals Corporation, Novartis Pharma AG
and Bausch & Lomb Incorporated, dated as of July
21, 2010, and all amendments, exhibits,
attachments, agreements, and schedules thereto;

2. “Supply Agreement” between Novartis Pharma
AG and Bausch & Lomb Incorporated in the form
attached to the Asset Purchase Agreement, and all
amendments, exhibits, attachments, agreements,
and schedules thereto;

3. “Quality Agreement” in the form attached to the
Supply Agreement, and all amendments, exhibits,
attachments, agreements, and schedules thereto;
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4. “Transitional Technical Services Agreement”
between Novartis Pharm AG and Bausch & Lomb
Incorporated in the form attached to the Asset
Purchase Agreement, and all amendments,
exhibits, attachments, agreements, and schedules
thereto;

provided, however, the term “Miotics Product
Divestiture Agreements” excludes those provisions of
any agreement that relate exclusively to the allocation
of the purchase price for the purposes of taxes.

The Miotics Product Divestiture Agreements are
attached to this Order and contained in non-public
Appendix ILA.

“Miotics Product Licenses” means a perpetual, non-
exclusive, fully paid-up and royalty-free license(s)
with rights to sublicense to: (1) all Product Licensed
Intellectual Property and (2) all Product Manufacturing
Technology that relates to both the Miotics Products
and the Retained Products including, without
limitation, general manufacturing know-how, for all of
the following purposes:

1. to research and Develop the Miotics Products for
marketing, distribution or sale within the United
States of America;

2. to use, make, have made, distribute, offer for sale,
promote, advertise, or sell the Miotics Products
within the United States of America;

3. to import or export the Miotics Products to or from
the United States of America to the extent related
to the marketing, distribution or sale of the Miotics
Products; and

4. to have the Miotics Products made anywhere in the
World for distribution or sale within, or import into
the United States of America;
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provided further however, that for any Product
Licensed Intellectual Property that is the subject of a
license from a Third Party to the Respondent, the
scope of the rights granted hereunder shall only be
required to be equal to the scope of the rights granted
by the Third Party to the Respondent.

“Miotics Product Releasee(s)” means the Acquirer or
any Person controlled by or under common control
with the Acquirer, or any licensees, sublicensees,
manufacturers, suppliers, distributors, and customers
of the Acquirer, or of Acquirer-affiliated entities.

“NDC Numbers” means the National Drug Code
numbers, including both the labeler code assigned by
the FDA and the additional numbers assigned by an
Application holder as a product code for a specific
Product.

“Nestlé” means Nestlé S.A., a corporation organized,
existing and doing business under and by virtue of the
laws of the Swiss Confederation, with its principal
executive offices located at Avenue Nestlé 55, CH-
1800 Vevey, Switzerland; its directors, officers,
employees, agents, representatives, successors, and
assigns; and its joint ventures, subsidiaries, divisions,
groups and affiliates in each case controlled by Nestlé.

“Order Date” means the date on which this Decision
and Order becomes final.

“Order to Maintain Assets” means the Order to
Maintain Assets incorporated into and made a part of
the Agreement Containing Consent Orders.

“Patent(s)” means all patents, patent applications,
including provisional patent applications, invention
disclosures, certificates of invention and applications
for certificates of invention and statutory invention
registrations, in each case existing as of the Closing
Date (except where this Order specifies a different



OO0.

PP.

QQ.

RR.

NOVARTIS AG 301

Decision and Order

time), and includes all reissues, additions, divisions,
continuations, continuations-in-part, supplementary
protection certificates, extensions and reexaminations
thereof, all inventions disclosed therein, and all rights
therein provided by international treaties and
conventions, related to any Product of or owned by
Respondent as of the Closing Date (except where this
Order specifies a different time).

“Person” means any individual, partnership, joint
venture, firm, corporation, association, trust,
unincorporated organization, or other business or
Government Entity, and any subsidiaries, divisions,
groups or affiliates thereof.

“Product(s)” means any pharmaceutical, biological, or
genetic composition containing any formulation or
dosage of a compound referenced as its
pharmaceutically, biologically, or genetically active
ingredient.

“Product  Approval(s)” means any approvals,
registrations, permits, licenses, consents,
authorizations, and other approvals, and pending
applications and requests therefor, required by
applicable Agencies related to the research,
Development, manufacture, distribution, finishing,
packaging, marketing, sale, storage or transport of the
specified Product(s) within the Geographic Territory,
and includes, without limitation, all approvals,
registrations, licenses or authorizations granted in
connection with any Application.

“Product Assumed Contracts” means all of the
following contracts or agreements (copies of each such
contract to be provided to the Acquirer on or before
the Closing Date and segregated in a manner that
clearly identifies the purpose(s) of each such contract)
that are related to the research, Development,
manufacture, distribution, finishing, packaging,
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marketing, sale, storage or transport of the Miotics
Product(s) within the Geographic Territory:

1. that make specific reference to the Miotics
Product(s) and pursuant to which any Third Party
is obligated to purchase, or has the option to
purchase without further negotiation of terms, the
Miotics Product(s) from the Respondent unless
such contract applies generally to the Respondent’s
sales of Products to that Third Party;

2. pursuant to which Respondent purchases the active
pharmaceutical ingredient(s), Component, or other
necessary ingredient(s) or had planned to purchase
the active pharmaceutical ingredient(s),
Component or other necessary ingredient(s) from
any Third Party for use in connection with the
manufacture of the Miotics Product(s);

3. relating to any Clinical Trials involving the Miotics
Product(s);

4, with universities or other research institutions for
the use of the Miotics Product(s) in scientific
research;

5. relating to the particularized marketing of the
Miotics Product(s) or educational matters relating
solely to the Miotics Product(s);

6. pursuant to which a Third Party manufactures or
packages the Miotics Product(s) on behalf of the
Respondent;

7. pursuant to which a Third Party provides the
Product Manufacturing Technology related to the
Miotics Product(s) to the Respondent;

8. pursuant to which a Third Party is licensed by
Respondent to use the Product Manufacturing
Technology related to the Miotics Product(s);
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constituting confidentiality agreements pertaining
to the Miotics Product(s) except such agreements
that Respondent is specifically required to enforce
on behalf of the Acquirer pursuant to a Remedial
Agreement;

involving any royalty, licensing, or similar
arrangement involving the Miotics Product(s);

pursuant to which a Third Party provides any
specialized services necessary to the research,
Development, manufacture or distribution of the
Miotics Products to the Respondent including, but
not limited to, consultation arrangements; and/or

pursuant to which any Third Party collaborates
with Respondent in the performance of research,
Development, marketing, distribution or selling of
the Miotics Product(s) or the Miotics Product(s)
business;

provided, however, that where any such contract or
agreement also relates to a Retained Product(s),
Respondent shall assign the Acquirer all such rights
under the contract or agreement as are related to the
Miotics Product(s), but concurrently may retain similar
rights for the purposes of the Retained Product(s).

“Product Development Reports” means:

1.

Pharmacokinetic study reports related to the
Miotics Product(s);

Bioavailability study reports (including reference
listed drug information) related to the Miotics
Product(s);

Bioequivalence study reports (including reference
listed drug information) related to the Miotics
Product(s);



304

TT.

FEDERAL TRADE COMMISSION DECISIONS

10.

11.

12.

VOLUME 150

Decision and Order

all correspondence to the Respondent from the
FDA and from the Respondent to the FDA relating
to the Application(s) submitted by, on behalf of, or
acquired by, the Respondent related to the Miotics
Product(s);

annual and periodic reports related to the above-
described Application(s), including any safety
update reports;

FDA approved Product labeling related to the
Miotics Product(s);

currently used product package inserts (including
historical change of controls summaries) related to
the Miotics Product(s);

FDA approved patient circulars and information
related to the Miotics Product(s);

adverse event/serious adverse event summaries
related to the Miotics Product(s);

summary of Product complaints from physicians
related to the Miotics Product(s);

summary of Product complaints from customers
related to the Miotics Product(s); and

Product recall reports filed with the FDA related to
the Miotics Product(s).

“Product Employee Information” means the following,
for each Miotics Product Core Employee, as and to the
extent permitted by Law:

1.

a complete and accurate list containing the name of
each relevant employee (including former
employees who were employed by Respondent
within ninety (90) days of the execution date of
any Remedial Agreement);
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2. with respect to each such employee, the following
information:

a. the date of hire and effective service date;
b. job title or position held,;

c. a specific description of the employee’s
responsibilities related to the Miotics Product;
provided, however, in lieu of this description,
Respondent may provide the employee’s most
recent performance appraisal;

d. the base salary or current wages;

e. the most recent bonus paid, aggregate annual
compensation for the relevant Respondent’s
last fiscal year and current target or guaranteed
bonus, if any;

f. employment status (i.e., active or on leave or
disability; full-time or part-time); and

g. any other material terms and conditions of
employment in regard to such employee that
are not otherwise generally available to
similarly situated employees; and

3. at the Acquirer’s option or the Proposed Acquirer’s
option (as applicable), copies of all employee
benefit plans and summary plan descriptions (if
any) applicable to the relevant employees.

“Product Improvements” means any new, improved or
modified composition (e.g., without limitation,
structural modifications to the active pharmaceutical
ingredients, and/or different salt forms, hydrates or
polymorphs of such active pharmaceutical
ingredients), combination, formulation or line
extension of, or derived from, the Miotics Product
(including, without limitation, the addition,
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subtraction, substitution and/or modification of one or
more Components in the Miotics Product).

“Product Intellectual Property” means all of the
following related to the Miotics Products (other than
Product Licensed Intellectual Property):

1. Patents;
2. Copyrights;

3. Trademarks (including, without limitation, the
“Miochol®-E” Trademark), Trade Dress, trade
secrets, know-how, techniques, data, inventions,
practices, methods, and other confidential or
proprietary  technical,  business,  research,
Development and other information;

4. Software; and

5. rights to obtain and file for patents and copyrights
and registrations thereof;

provided, however, “Product Intellectual Property”
does not include the corporate names or corporate
trade dress of “Novartis,” or the corporate names or
corporate trade dress of any other corporations or
companies owned or controlled by Respondent or the
related logos thereof.

“Product Licensed Intellectual Property” means all of
the following:

1. Patents, Copyrights, Trademarks, and Software
that are related to the Miotics Product(s) that
Respondent can demonstrate have been routinely
used, prior to the Acquisition Date, for a Retained
Product(s) that has been marketed or sold by
Respondent  within  the  two-year  period
immediately preceding the Acquisition Date; and
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2. trade secrets, know-how, techniques, data,
inventions,  practices, methods, and other
confidential or proprietary technical, business,
research, Development, and other information, and
all rights in the Geographic Territory to limit the
use or disclosure thereof, that are related to the
Miotics Product(s) and that Respondent can
demonstrate have been routinely used, prior to the
Acquisition Date, for a Retained Product(s) that
has been marketed or sold by the Respondent
within the two-year period immediately preceding
the Acquisition Date;

provided however, that, in cases where the aggregate
retail sales of a Retained Product(s) in dollars within
the two-year period immediately preceding the
Acquisition Date collectively are less than the
aggregate retail sales in dollars within the same period
of the Miotics Product(s), the above-described
intellectual property shall be considered, at the
Acquirer’s option, to be Product Intellectual Property
and, thereby, subject to assignment to the Acquirer;

provided further, however, that in such cases,
Respondent may take a license back from the Acquirer
for such intellectual property for use in connection
with the Retained Products and such a license to
Respondent may be perpetual, fully paid-up and
royalty-free license(s) with rights to sublicense.

“Product Manufacturing Employees” means all
salaried employees of Respondent who have directly
participated in the planning, design, implementation or
operational management of the Product Manufacturing
Technology of the Miotics Product(s) (irrespective of
the portion of working time involved unless such
participation consisted solely of oversight of legal,
accounting, tax or financial compliance) within the
eighteen (18) month period immediately prior to the
Closing Date.
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“Product Manufacturing Technology” means:

1. all technology, trade secrets, know-how, and
proprietary  information  (whether  patented,
patentable or otherwise) related to the manufacture
of the Miotics Product(s), including, but not
limited to, the following: all  product
specifications, processes, product designs, plans,
trade secrets, ideas, concepts, manufacturing,
engineering, and other manuals and drawings,
standard operating procedures, flow diagrams,
chemical, safety, quality assurance, quality control,
research records, clinical data, compositions,
annual product reviews, regulatory
communications, control history, current and
historical information associated with the FDA
Application(s) conformance and cGMP
compliance, and labeling and all other information
related to the manufacturing process, and supplier
lists;

2. all active pharmaceutical ingredients related to the
Miotics Product(s) to the extent owned or
controlled by the Respondent; and,

3. for those instances in which the manufacturing
equipment is not readily available from a Third
Party, at the Acquirer’s option, all such equipment
used to manufacture the Miotics Product(s).

“Product Marketing Materials” means all marketing
materials used specifically in the marketing or sale of
the Miotics Product(s) in the Geographic Territory as
of the Closing Date, including, without limitation, all
advertising materials, training materials, product data,
mailing lists, sales materials (e.g., detailing reports,
vendor lists, sales data), marketing information (e.g.,
competitor information, research data, market
intelligence reports, statistical programs (if any) used
for marketing and sales research), customer
information  (including customer net purchase
information to be provided on the basis of either
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dollars and/or units for each month, quarter or year),
sales forecasting models, educational materials, and
advertising and display materials, speaker lists,
promotional and marketing materials, Website content
and advertising and display materials, artwork for the
production of packaging components, television
masters and other similar materials related to the
Miotics Product(s).

AAA. “Product Research and Development Employees”
means all salaried employees of Respondent who
directly have participated in the research,
Development, or regulatory approval process, or
clinical studies of the Miotics Product(s) (irrespective
of the portion of working time involved, unless such
participation consisted solely of oversight of legal,
accounting, tax or financial compliance) within the
eighteen (18) month period immediately preceding the
Closing Date.

BBB. “Remedial Agreement(s)” means the following:

1. any agreement between Respondent and the
Acquirer that is specifically referenced and
attached to this Order, including all amendments,
exhibits, attachments, agreements, and schedules
thereto, related to the relevant assets or rights to be
assigned, granted, licensed, divested, transferred,
delivered, or otherwise conveyed, and that has
been approved by the Commission to accomplish
the requirements of the Order in connection with
the Commission’s determination to make this
Order final,

2. any agreement between Respondent and a Third
Party to effect the assignment of assets or rights of
Respondent related to a Miotics Product to the
benefit of the Acquirer that is specifically
referenced and attached to this Order, including all
amendments, exhibits, attachments, agreements,
and schedules thereto, that has been approved by
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the Commission to accomplish the requirements of
the Order in connection with the Commission’s
determination to make this Order final;

3. any agreement between Respondent and the
Acquirer (or between a Divestiture Trustee and the
Acquirer) that has been approved by the
Commission to accomplish the requirements of this
Order, including all amendments, exhibits,
attachments, agreements, and schedules thereto,
related to the relevant assets or rights to be
assigned, granted, licensed, divested, transferred,
delivered, or otherwise conveyed, and that has
been approved by the Commission to accomplish
the requirements of this Order; and/or

4. any agreement between Respondent and a Third
Party to effect the assignment of assets or rights of
Respondent related to a Miotics Product to the
benefit of the Acquirer that has been approved by
the Commission to accomplish the requirements of
this Order, including all amendments, exhibits,
attachments, agreements, and schedules thereto.

“Retained Product(s)” means any Product(s) other than
a Miotics Product.

“Right of Reference or Use” means the authority to
rely upon, and otherwise use, an investigation for the
purpose of obtaining approval of an Application,
including the ability to make available the underlying
raw data from the investigation for FDA audit.

“Software” means computer programs related to the
specified  Product(s), including all software
implementations of algorithms, models, and
methodologies whether in source code or object code
form, databases and compilations, including any and
all data and collections of data, all documentation,
including user manuals and training materials, related
to any of the foregoing and the content and
information contained on any Website; provided,
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however, that “Software” does not include software
that is readily purchasable or licensable from sources
other than the Respondents and which has not been
modified in a manner material to the use or function
thereof (other than through user preference settings).

“Supply Cost” means a cost not to exceed the
manufacturer’s average direct per unit cost in United
States dollars of manufacturing the Miotics Product for
the twelve (12) month period immediately preceding
the Acquisition Date. “Supply Cost” shall expressly
exclude any intracompany business transfer profit;
provided, however, that in each instance where: (1) an
agreement to Contract Manufacture is specifically
referenced and attached to this Order, and (2) such
agreement becomes a Remedial Agreement, “Supply
Cost” means the cost as specified in such Remedial
Agreement.

“Technology Transfer Standards” means requirements
and standards sufficient to ensure that the information
and assets required to be delivered pursuant to this
Order are delivered in an organized, comprehensive,
complete, useful, error-free, timely (i.e., ensuring no
unreasonable delays in transmission), and meaningful
manner.  Such standards and requirements shall
include, inter alia,

1. designating employees knowledgeable about the
Product Manufacturing Technology (and all related
intellectual property) related to the specified
Product(s) who will be responsible for
communicating directly with the Acquirer and/or
its Designee, and the Interim Monitor (if one has
been appointed), for the purpose of effecting such
delivery;

2. preparing technology transfer protocols and
transfer acceptance criteria for both the processes
and analytical methods related to the specified
Product(s) that are acceptable to the Acquirer;
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3. preparing and implementing a  detailed
technological transfer plan that contains, inter alia,
the transfer of all relevant information, all
appropriate documentation, all other materials, and
projected time lines for the delivery of all such
Product Manufacturing Technology (including all
related intellectual property) to the Acquirer or its
Designee; and

4. providing, in a timely manner, assistance and
advice to enable the Acquirer or its Designee to:

a. manufacture the specified Product(s) in the
quality and quantities achieved by the
Respondent, or the manufacturer and/or
developer of such specified Product(s);

b. obtain any Product Approvals necessary for the
Acquirer or its Designee, to manufacture,
distribute, market, and sell the specified
Product(s) in commercial quantities and to
meet all Agency-approved specifications for
the specified Product(s); and

c. receive, integrate, and use all such Product
Manufacturing Technology and all  such
intellectual property related to the specified
Product(s).

HHH. “Third Party(ies)” means any non-governmental

JJJ.

Person other than the following: Respondent Novartis,
Alcon, or the Acquirer.

“Trade Dress” means the current trade dress of the
specified Product, including but not limited to, Product
packaging, and the lettering of the Product trade name
or brand name.

“Trademark(s)” means all proprietary names or
designations, trademarks, service marks, trade names,
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and brand names, including registrations and
applications for registration thereof (and all renewals,
modifications, and extensions thereof) and all common
law rights, and the goodwill symbolized thereby and
associated therewith.

“Website” means the content of the Website(s) located
at the Domain Names, the Domain Names, and all
copyrights in such Website(s), to the extent owned by
Respondent; provided, however, “Website” shall not
include the following: (1) content owned by Third
Parties and other Product Intellectual Property not
owned by Respondent that are incorporated in such
Website(s), such as stock photographs used in the
Website(s), except to the extent that Respondent can
convey its rights, if any, therein; or (2) content
unrelated to any of the Miotics Product(s).

IT ISFURTHER ORDERED that:

A.

Not later than the earlier of: (1) ten (10) days after the
Acquisition Date or (2) ten (10) days after the Order
Date, Respondent shall divest the Miotics Product
Assets and grant the Miotics Product Licenses,
absolutely and in good faith, to Bausch & Lomb
pursuant to, and in accordance with, the Miotics
Product Divestiture Agreements (which agreements
shall not limit or contradict, or be construed to limit or
contradict, the terms of this Order, it being understood
that this Order shall not be construed to reduce any
rights or benefits of Bausch & Lomb or to reduce any
obligations of the Respondent under such agreements),
and each such agreement, if it becomes a Remedial
Agreement is incorporated by reference into this Order
and made a part hereof;

provided, however, that if Respondent has divested
Miotics Product Assets and granted the Miotics
Product Licenses to Bausch & Lomb prior to the Order



314

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 150

Decision and Order

Date, and if, at the time the Commission determines to
make this Order final, the Commission notifies
Respondent that Bausch & Lomb is not an acceptable
purchaser of the Miotics Product Assets, then
Respondent shall immediately rescind the transaction
with Bausch & Lomb, in whole or in part, as directed
by the Commission, and shall divest the Miotics
Product Assets and grant the Miotics Product Licenses
within one hundred eighty (180) days from the Order
Date, absolutely and in good faith, at no minimum
price, to an Acquirer that receives the prior approval of
the Commission, and only in a manner that receives
the prior approval of the Commission;

provided further that if Respondent has divested the
Miotics Product Assets to Bausch & Lomb prior to the
Order Date, and if, at the time the Commission
determines to make this Order final, the Commission
notifies Respondent that the manner in which the
divestiture was accomplished is not acceptable, the
Commission may direct Respondent, or appoint a
Divestiture Trustee, to effect such modifications to the
manner of divestiture of the Miotics Product Assets to
Bausch & Lomb (including, but not limited to,
entering into additional agreements or arrangements)
as the Commission may determine are necessary to
satisfy the requirements of this Order.

Prior to the Closing Date, Respondent shall secure all
consents and waivers from all Third Parties that are
necessary to permit Respondent to divest the Miotics
Product Assets to the Acquirer, and/or to permit the
Acquirer to continue the research, Development,
manufacture, sale, marketing or distribution of the
Miotics Products in the Geographic Territory;

provided, however, Respondent may satisfy this
requirement by certifying the Acquirer has executed all
such agreements directly with each of the relevant
Third Parties.
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Respondent shall provide, or cause to be provided, all
Product Manufacturing Technology (including all
related intellectual property) related to the Miotics
Products that Respondent owns, and shall provide, or
cause to be provided, all rights to all Product
Manufacturing Technology (including all related
intellectual property) that is owned by a Third Party
and licensed by Respondent related to the Miotics
Products, to the Acquirer in a manner consistent with
the Technology Transfer Standards. Respondent shall
obtain any consents from Third Parties required to
comply with this provision.

Respondent shall:

1. upon reasonable written notice and request from
the Acquirer to Respondent, Contract Manufacture
and deliver to the Acquirer, in a timely manner and
under reasonable terms and conditions, a supply of
each of the Contract Manufacture Products and
Services at Respondent’s Supply Cost, for a period
of time sufficient to allow the Acquirer (or the
Designee of the Acquirer) to obtain all of the
relevant  Product Approvals necessary to
manufacture in commercial quantities, and in a
manner consistent with cGMP, the finished Miotics
Product independently of Respondent and to secure
sources of supply of the active pharmaceutical
ingredients, excipients, other ingredients, and/or
necessary Components listed in the specified
Respondent’s Application(s) for the Product from
Persons other than the Respondent or Alcon;

2. make representations and warranties to the
Acquirer that the Contract Manufacture Products
and Services supplied pursuant to a Remedial
Agreement meet the relevant Agency-approved
specifications. For the Product(s) to be marketed
or sold in the Geographic Territory, Respondent
shall agree to indemnify, defend and hold the
Acquirer harmless from any and all suits, claims,
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actions, demands, liabilities, expenses or losses
alleged to result from the failure of the Product(s)
supplied to the Acquirer pursuant to a Remedial
Agreement by Respondent to meet cGMP. This
obligation may be made contingent upon the
Acquirer giving Respondent prompt written notice
of such claim and cooperating fully in the defense
of such claim. The Remedial Agreement shall be
consistent with the obligations assumed by
Respondent under this Order;

provided, however, that Respondent may reserve
the right to control the defense of any such
litigation, including the right to settle the litigation,
so long as such settlement is consistent with
Respondent’s  responsibilities to supply the
ingredients and/or Components in the manner
required by this Order; provided further that this
obligation shall not require Respondent to be liable
for any negligent act or omission of the Acquirer or
for any representations and warranties, express or
implied, made by the Acquirer that exceed the
representations and  warranties made by
Respondent to the Acquirer;

provided further that in each instance where: (1)
an agreement to divest relevant assets is
specifically referenced and attached to this Order,
and (2) such agreement becomes a Remedial
Agreement for a Miotics Product, each such
agreement may contain limits on Respondent’s
aggregate liability resulting from the failure of the
Products supplied to the Acquirer pursuant to such
Remedial Agreement by Respondent to meet
cGMP;

make representations and warranties to the
Acquirer that Respondent shall hold harmless and
indemnify the Acquirer for any liabilities or loss of
profits resulting from the failure by Respondent to
deliver the Contract Manufacture Products and
Services in a timely manner as required by the
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Remedial Agreement(s) unless Respondent can
demonstrate that its failure was entirely beyond the
control of Respondent and in no part the result of
negligence or willful misconduct by Respondent;

provided, however, that in each instance where:
(1) an agreement to divest relevant assets is
specifically referenced and attached to this Order,
and (2) such agreement becomes a Remedial
Agreement for a Miotics Product, each such
agreement may contain limits on Respondent’s
aggregate liability for such a breach;

during the term of any agreement to Contract
Manufacture between Respondent and the
Acquirer, upon written request of the Acquirer or
the Interim Monitor (if any has been appointed),
make available to the Acquirer and the Interim
Monitor (if any has been appointed) all records that
relate to the manufacture of the relevant Contract
Manufacture Products and Services that are
generated or created after the Closing Date;

during the term of any agreement to Contract
Manufacture between Respondent and the
Acquirer, maintain  manufacturing facilities
necessary to perform each of the relevant Contract
Manufacture Products and Services;

pending FDA approval of any Miotics Product that
has not yet been approved for commercial scale-up
manufacturing and during the term of any
agreement to Contract Manufacture between
Respondent and the Acquirer, provide consultation
with knowledgeable employees of Respondent and
training, at the written request of the Acquirer and
at a facility chosen by the Acquirer, for the
purposes of enabling the Acquirer (or the Designee
of the Acquirer) to obtain all Product Approvals to
manufacture the Miotics Products in the same
quality achieved by, or on behalf of, the
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Respondent and in commercial quantities, and in a
manner consistent with cGMP, independently of
Respondent, and sufficient to satisfy management
of the Acquirer that its personnel (or the
Designee’s personnel) are adequately trained in the
manufacture of the Miotics Products; and

7. not extend or renew any agreement to Contract
Manufacture that becomes a Remedial Agreement,
or enter into any subsequent agreement to Contract
Manufacture with the Acquirer to succeed an
agreement to Contract Manufacture that becomes a
Remedial Agreement, without the prior approval of
the Commission.

Paragraphs 11.D.1. - 6., shall remain in effect until the
earliest of: (1) the date the Acquirer (or the
Designee(s) of the Acquirer), respectively, is approved
by the FDA to manufacture the Miotics Product and
able to manufacture the Miotics Products in
commercial quantities, in a manner consistent with
cGMP, independently of Respondent and Alcon; (2)
the date the Acquirer notifies the Commission and the
Respondent of its intention to abandon its efforts to
manufacture the Miotics Products; (3) the date of
written notification from staff of the Commission that
the Interim Monitor, in consultation with staff of the
Commission, has determined that the Acquirer has
abandoned its efforts to manufacture the Miotics
Product, or (4) five (5) years from the Closing Date.

Respondent shall:

1. submit to the Acquirer, at Respondent’s expense,
all Confidential Business Information;

2. deliver such Confidential Business Information to
the Acquirer:

a. ingood faith;
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b. in a timely manner, i.e., as soon as practicable,
avoiding any delays in transmission of the
respective information; and

c. in a manner that ensures its completeness and
accuracy and that fully preserves its usefulness;

3. pending complete delivery of all such Confidential
Business Information to the Acquirer, provide the
Acquirer and the Interim Monitor (if any has been
appointed) with access to all such Confidential
Business Information and employees who possess
or are able to locate such information for the
purposes of identifying the books, records, and
files directly related to the Miotics Products that
contain such Confidential Business Information
and facilitating the delivery in a manner consistent
with this Order;

4. not wuse, directly or indirectly, any such
Confidential Business Information other than as
necessary to comply with the following:

a. the requirements of this Order;

b. Respondent’s obligations to the Acquirer under
the terms of any Remedial Agreement; or

c. applicable Law;

5. not disclose or convey any such Confidential
Business Information, directly or indirectly, to any
Person except the Acquirer or other Persons
specifically authorized by the Acquirer to receive
such information; and

6. not provide, disclose or otherwise make available,
directly or indirectly, any such Confidential
Business Information to the employees associated
with business related to those Retained Products
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that are indicated for the same use as the Miotics
Products.

Respondent shall not enforce any agreement against a
Third Party or the Acquirer to the extent that such
agreement may limit or otherwise impair the ability of
the Acquirer to acquire or use the Product
Manufacturing Technology (including all related
intellectual property) related to the Miotics Products
from the Third Party. Such agreements include, but
are not limited to, agreements with respect to the
disclosure of Confidential Business Information
related to such Product Manufacturing Technology.

Not later than ten (10) days after the Closing Date,
Respondent shall grant a release to each Third Party
that is subject to an agreement as described in
Paragraph I1.F. that allows the Third Party to provide
the relevant Product Manufacturing Technology to the
Acquirer. Within five (5) days of the execution of
each such release, Respondent shall provide a copy of
the release to the Acquirer.

Respondent shall require, as a condition of continued
employment post-divestiture of the Miotics Product
Assets, that each Miotics Product Core Employee
retained by Respondent, the direct supervisor(s) of any
such employee, and any other employee retained by
Respondent and designated by the Interim Monitor (if
applicable) sign a confidentiality agreement pursuant
to which such employee shall be required to maintain
all Confidential Business Information related to the
Miotics Products as strictly confidential, including the
nondisclosure of such information to all other
employees, executives or other personnel of
Respondent (other than as necessary to comply with
the requirements of this Order).

Not later than thirty (30) days after the Closing Date,
Respondent shall provide written notification of the
restrictions on the use of the Confidential Business
Information related to the Miotics Products by
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Respondent’s personnel to all of Respondent’s
employees who:

1. are or were directly involved in the research,
Development, manufacturing, distribution, sale or
marketing of any of the Miotics Products;

2. are directly involved in the research, Development,
manufacturing, distribution, sale or marketing of
Retained Products that are indicated for the same
use as the Miotics Products; and/or

3. may have Confidential Business Information.

Respondent shall give such notification by e-mail with
return receipt requested or similar transmission, and
keep a file of such receipts for one (1) year after the
Closing Date. Respondent shall provide a copy of
such notification to the Acquirer. Respondent shall
maintain complete records of all such agreements at
Respondent’s registered office within the United States
and shall provide an officer’s certification to the
Commission stating that such acknowledgment
program has been implemented and is being complied
with. Respondent shall monitor the implementation by
its employees and other personnel of all applicable
restrictions, and take corrective actions for the failure
of such employees and personnel to comply with such
restrictions or to furnish the written agreements and
acknowledgments required by this Order. Respondent
shall provide the Acquirer with copies of all
certifications, notifications and reminders sent to
Respondent’s personnel.

Until Respondent completes the divestiture required by
Paragraph Il.LA., and fully transfers and delivers, or
cause to be transferred and delivered, the related
Product Manufacturing Technology, to the Acquirer,

1. Respondent shall take such actions as are necessary
to:
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a. maintain the full economic viability and
marketability of the business associated with
the Miotics Products;

b. minimize any risk of loss of competitive
potential for such business;

c. prevent the destruction, removal, wasting,
deterioration, or impairment of any of the
Miotics Product Assets;

d. ensure the assets required to be divested are
transferred and delivered to the Acquirer in a
manner that does not disrupt, delay, or impair
the regulatory approval processes related to the
business associated with the Miotics Products;

e. ensure the completeness of the transfer and
delivery of the Product Manufacturing
Technology; and

2. Respondent shall not sell, transfer, encumber or
otherwise impair the assets required to be divested
(other than in the manner prescribed in this Order)
nor take any action that lessens the full economic
viability, marketability, or competitiveness of the
business associated with the Miotics Products.

Respondent shall not join, file, prosecute or maintain
any suit, in law or equity, against the Acquirer or the
Miotics Product Releasee(s) for the research,
Development, manufacture, use, import, export,
distribution, or sale of the Miotics Product(s) under the
following:

1. any Patent owned or licensed by Respondent as of
the day after the Acquisition Date that claims a
method of making, using, or administering, or a
composition of matter, relating to the Miotics
Product(s), or that claims a device relating to the
use thereof;
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2. any Patents owned or licensed at any time after the
Acquisition Date by Respondent that claim any
aspect of the research, Development, manufacture,
use, import, export, distribution, or sale of the
Miotics Product(s), other than such Patents that
claim inventions conceived by and reduced to
practice after the Acquisition Date;

if such suit would have the potential to interfere with
the Acquirer’s freedom to practice the following: (1)
the research, Development, or manufacture of the
Miotics Products anywhere in the World for the
purposes of marketing, distribution or sale within the
Geographic Territory; or (2) the use within, import
into, export from, or the supply, distribution, or sale
within, the Geographic Territory of the Miotics
Product(s). Respondent shall also covenant to the
Acquirer that as a condition of any assignment,
transfer, or license to a Third Party of the above-
described Patents, the Third Party shall agree to
provide a covenant whereby the Third Party covenants
not to sue the Acquirer or the related Miotics Product
Releasee(s) under such Patents, if the suit would have
the potential to interfere with that Acquirer’s freedom
to practice the following: (1) the research,
Development, or manufacture of the Miotics Products
anywhere in the World for the purposes of marketing,
distribution or sale within the Geographic Territory; or
(2) the use within, import into, export from, or the
supply, distribution, or sale within, the Geographic
Territory of the Miotics Product(s).

Upon reasonable written notice and request from the
Acquirer to Respondent, Respondent shall provide, in
a timely manner, at no greater than Direct Cost,
assistance of knowledgeable employees of Respondent
to assist that Acquirer to defend against, respond to, or
otherwise participate in any litigation related to the
Product Intellectual Property related to any of the
Miotics Products, if such litigation would have the
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potential to interfere with the Acquirer’s freedom to
practice the following: (1) the research, Development,
or manufacture of the Miotics Product(s); or (2) the
use, import, export, supply, distribution, or sale of the
Miotics Product(s) within the Geographic Territory.

For any patent infringement suit in which either: (1)
the Respondent is alleged to have infringed a Patent of
another Person prior to the Closing Date, or for such
suit as the Respondent has prepared or is preparing as
of the Closing Date to defend against such
infringement claim(s), and where such a suit would
have the potential to interfere with the Acquirer’s
freedom to practice the following: the research,
Development, or manufacture of the Miotics
Product(s); or the wuse, import, export, supply,
distribution, or sale of the Miotics Product(s), or (2) a
Person is alleged to have infringed a Patent the rights
of which are granted to the Acquirer pursuant to this
Order, or for such suit as the Respondent has prepared
or is preparing as of the Closing Date to prosecute,
Respondent shall:

1. cooperate with the Acquirer and provide any and
all necessary technical and legal assistance,
documentation and witnesses from Respondent in
connection with obtaining resolution of any
pending patent litigation involving the Miotics
Product(s);

2. waive conflicts of interest, if any, to allow
Respondent’s outside legal counsel to represent the
Acquirer in any ongoing patent litigation involving
the Miotics Product(s); and

3. permit the transfer to the Acquirer of all of the
litigation files and any related attorney work-
product in the possession of Respondent’s outside
counsel relating to the Miotics Product(s).

Respondent shall not, in the Geographic Territory:
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1. use the Trademarks related to the Miotics Products
or any mark confusingly similar to such
Trademarks, as a trademark, trade name, or service
mark;

2. attempt to register Trademarks related to the
Miotics Products;

3. attempt to register any mark confusingly similar to
Trademarks related to the Miotics Products;

4. challenge or interfere with the Acquirer’s use and
registration of Trademarks related to the Miotics
Products; or

5. challenge or interfere with the Acquirer’s efforts to
enforce its trademark registrations for and
trademark rights in Trademarks related to the
Miotics Products against Third Parties;

provided however, that this paragraph shall not
preclude Respondent from continuing to use all
trademarks, trade names, or service marks that have
been in use in commerce on a Retained Product at any
time prior to the Acquisition Date.

0. Respondent shall not seek, directly or indirectly,
pursuant to any dispute resolution mechanism
incorporated in any Remedial Agreement, or in any
agreement related to any of the Miotics Products, a
decision the result of which would be inconsistent with
the terms of this Order and/or the remedial purposes
thereof.

Il.
IT ISFURTHER ORDERED that:
A. At any time after Respondent signs the Consent

Agreement in this matter, the Commission may
appoint a monitor (“Interim Monitor”) to assure that
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Respondent expeditiously complies with all of its
obligations and perform all of its responsibilities as
required by this Order, the Order to Maintain Assets
and the Remedial Agreements.

The Commission shall select the Interim Monitor,
subject to the consent of Respondent, which consent
shall not be unreasonably withheld. If Respondent has
not opposed, in writing, including the reasons for
opposing, the selection of a proposed Interim Monitor
within ten (10) days after notice by the staff of the
Commission to Respondent of the identity of any
proposed Interim Monitor, Respondent shall be
deemed to have consented to the selection of the
proposed Interim Monitor.

Not later than ten (10) days after the appointment of
the Interim Monitor, Respondent shall execute an
agreement that, subject to the prior approval of the
Commission, confers on the Interim Monitor all the
rights and powers necessary to permit the Interim
Monitor to monitor Respondent’s compliance with the
relevant requirements of the Order in a manner
consistent with the purposes of the Order.

If an Interim Monitor is appointed, Respondent shall
consent to the following terms and conditions
regarding the powers, duties, authorities, and
responsibilities of the Interim Monitor:

1. The Interim Monitor shall have the power and
authority to monitor Respondent’s compliance with
the divestiture and asset maintenance obligations
and related requirements of the Order, and shall
exercise such power and authority and carry out
the duties and responsibilities of the Interim
Monitor in a manner consistent with the purposes
of the Order and in consultation with the
Commission.

2. The Interim Monitor shall act in a fiduciary
capacity for the benefit of the Commission.
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3. The Interim Monitor shall serve until the date of
completion by Respondent of the divestiture of all
Miotics Product Assets and the transfer and
delivery of the related Product Manufacturing
Technology in a manner that fully satisfies the
requirements of the Orders and until the earliest of:

a. the date the Acquirer (or its Designee(s)) is
approved by the FDA to manufacture the
Miotics Products and able to manufacture the
Miotics Products in commercial quantities, in a
manner consistent with cGMP, independently
of Respondent and Alcon;

b. the date the Acquirer notifies the Commission
and the Respondent of its intention to abandon
its efforts to manufacture the Miotics Product;
or

c. the date of written notification from staff of the
Commission that the Interim Monitor, in
consultation with staff of the Commission, has
determined that the Acquirer has abandoned its
efforts to manufacture the Miotics Product;

d. five (5) years from the Closing Date;

provided, however, that the Commission may
extend or modify this period as may be necessary
or appropriate to accomplish the purposes of the
Orders.

4. Subject to any demonstrated legally recognized
privilege, the Interim Monitor shall have full and
complete access to Respondent’s personnel, books,
documents, records kept in the ordinary course of
business, facilities and technical information, and
such other relevant information as the Interim
Monitor may reasonably request, related to
Respondent’s compliance with its obligations
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under the Order, including, but not limited to, its
obligations related to the relevant assets.
Respondent shall cooperate with any reasonable
request of the Interim Monitor and shall take no
action to interfere with or impede the Interim
Monitor's ability to monitor Respondent’s
compliance with the Order.

The Interim Monitor shall serve, without bond or
other security, at the expense of Respondent, on
such reasonable and customary terms and
conditions as the Commission may set. The
Interim Monitor shall have authority to employ, at
the expense of Respondent, such consultants,
accountants, attorneys and other representatives
and assistants as are reasonably necessary to carry
out the Interim  Monitor’s duties and
responsibilities.

Respondent shall indemnify the Interim Monitor
and hold the Interim Monitor harmless against any
losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the
performance of the Interim Monitor’s duties,
including all reasonable fees of counsel and other
reasonable expenses incurred in connection with
the preparations for, or defense of, any claim,
whether or not resulting in any liability, except to
the extent that such losses, claims, damages,
liabilities, or expenses result from gross
negligence, willful or wanton acts, or bad faith by
the Interim Monitor.

Respondent shall report to the Interim Monitor in
accordance with the requirements of this Order
and/or as otherwise provided in any agreement
approved by the Commission.  The Interim
Monitor shall evaluate the reports submitted to the
Interim Monitor by Respondent, and any reports
submitted by the Acquirer with respect to the
performance of Respondent’s obligations under the
Order or the Remedial Agreement(s). Within
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thirty (30) days from the date the Interim Monitor
receives these reports, the Interim Monitor shall
report in writing to the Commission concerning
performance by Respondent of its obligations
under the Order;

provided, however, beginning one hundred twenty
(120) days after Respondent has filed its final
report pursuant to Paragraph VIII.B., and every
one hundred twenty (120) days thereafter, the
Interim Monitor shall report in writing to the
Commission concerning progress by the Acquirer
toward obtaining FDA approval to manufacture the
Miotics Products and obtaining the ability to
manufacture the Miotics Products in commercial
quantities, in a manner consistent with cGMP,
independently of Respondent and Alcon.

8. Respondent may require the Interim Monitor and
each of the Interim Monitor’s consultants,
accountants, attorneys and other representatives
and assistants to sign a customary confidentiality
agreement; provided, however, that such agreement
shall not restrict the Interim Monitor from
providing any information to the Commission.

The Commission may, among other things, require the
Interim Monitor and each of the Interim Monitor’s
consultants, accountants, attorneys and other
representatives and assistants to sign an appropriate
confidentiality agreement related to Commission
materials and information received in connection with
the performance of the Interim Monitor’s duties.

If the Commission determines that the Interim Monitor
has ceased to act or failed to act diligently, the
Commission may appoint a substitute Interim Monitor
in the same manner as provided in this Paragraph.

The Commission may on its own initiative, or at the
request of the Interim Monitor, issue such additional
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orders or directions as may be necessary or appropriate
to assure compliance with the requirements of the
Order.

The Interim Monitor appointed pursuant to this Order
may be the same Person appointed as a Divestiture
Trustee pursuant to the relevant provisions of this
Order.

V.

IT IS FURTHER ORDERED that:

A.

If Respondent has not fully complied with the
obligations to assign, grant, license, divest, transfer,
deliver or otherwise convey the Miotics Product Assets
as required by this Order, the Commission may
appoint a trustee (“Divestiture Trustee”) to assign,
grant, license, divest, transfer, deliver or otherwise
convey these assets in a manner that satisfies the
requirements of this Order. In the event that the
Commission or the Attorney General brings an action
pursuant to 8§ 5(1) of the Federal Trade Commission
Act, 15 U.S.C. § 45(1), or any other statute enforced by
the Commission, Respondent shall consent to the
appointment of a Divestiture Trustee in such action to
assign, grant, license, divest, transfer, deliver or
otherwise convey these assets. Neither the
appointment of a Divestiture Trustee nor a decision not
to appoint a Divestiture Trustee under this Paragraph
shall preclude the Commission or the Attorney General
from seeking civil penalties or any other relief
available to it, including a court-appointed Divestiture
Trustee, pursuant to 8§ 5(l) of the Federal Trade
Commission Act, or any other statute enforced by the
Commission, for any failure by Respondent to comply
with this Order.

The Commission shall select the Divestiture Trustee,
subject to the consent of the Respondent, which
consent shall not be unreasonably withheld. The
Divestiture Trustee shall be a Person with experience
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and expertise in acquisitions and divestitures. If
Respondent has not opposed, in writing, including the
reasons for opposing, the selection of any proposed
Divestiture Trustee within ten (10) days after notice by
the staff of the Commission to Respondent of the
identity of any proposed Divestiture Trustee,
Respondent shall be deemed to have consented to the
selection of the proposed Divestiture Trustee.

Not later than ten (10) days after the appointment of a
Divestiture Trustee, Respondent shall execute a trust
agreement that, subject to the prior approval of the
Commission, transfers to the Divestiture Trustee all
rights and powers necessary to permit the Divestiture
Trustee to effect the divestiture required by this Order.

If a Divestiture Trustee is appointed by the
Commission or a court pursuant to this Paragraph,
Respondent shall consent to the following terms and
conditions regarding the Divestiture Trustee’s powers,
duties, authority, and responsibilities:

1. Subject to the prior approval of the Commission,
the Divestiture Trustee shall have the exclusive
power and authority to assign, grant, license,
divest, transfer, deliver or otherwise convey the
assets that are required by this Order to be
assigned, granted, licensed, divested, transferred,
delivered or otherwise conveyed.

2. The Divestiture Trustee shall have one (1) year
after the date the Commission approves the trust
agreement described herein to accomplish the
divestiture, which shall be subject to the prior
approval of the Commission. If, however, at the
end of the one (1) year period, the Divestiture
Trustee has submitted a plan of divestiture or
believes that the divestiture can be achieved within
a reasonable time, the divestiture period may be
extended by the Commission; provided, however,
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the Commission may extend the divestiture period
only two (2) times.

Subject to any demonstrated legally recognized
privilege, the Divestiture Trustee shall have full
and complete access to the personnel, books,
records and facilities related to the relevant assets
that are required to be assigned, granted, licensed,
divested, delivered or otherwise conveyed by this
Order and to any other relevant information, as the
Divestiture Trustee may request. Respondent shall
develop such financial or other information as the
Divestiture Trustee may request and shall
cooperate  with  the  Divestiture  Trustee.
Respondent shall take no action to interfere with or
impede the Divestiture Trustee’s accomplishment
of the divestiture. Any delays in divestiture caused
by Respondent shall extend the time for divestiture
under this Paragraph in an amount equal to the
delay, as determined by the Commission or, for a
court-appointed Divestiture Trustee, by the court.

The Divestiture Trustee shall use commercially
reasonable efforts to negotiate the most favorable
price and terms available in each contract that is
submitted to the Commission, subject to
Respondent’s  absolute and  unconditional
obligation to divest expeditiously and at no
minimum price. The divestiture shall be made in
the manner and to the Acquirer as required by this
Order; provided, however, if the Divestiture
Trustee receives bona fide offers from more than
one acquiring Person, and if the Commission
determines to approve more than one such
acquiring Person, the Divestiture Trustee shall
divest to the acquiring Person selected by
Respondent from among those approved by the
Commission; provided further, however, that
Respondent shall select such Person within five (5)
days after receiving notification of the
Commission’s approval.
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5. The Divestiture Trustee shall serve, without bond
or other security, at the cost and expense of
Respondent, on such reasonable and customary
terms and conditions as the Commission or a court
may set. The Divestiture Trustee shall have the
authority to employ, at the cost and expense of
Respondent, such  consultants, accountants,
attorneys, investment bankers, business brokers,
appraisers, and other representatives and assistants
as are necessary to carry out the Divestiture
Trustee’s duties and responsibilities. The
Divestiture Trustee shall account for all monies
derived from the divestiture and all expenses
incurred. After approval by the Commission of the
account of the Divestiture Trustee, including fees
for the Divestiture Trustee’s services, all remaining
monies shall be paid at the direction of
Respondent, and the Divestiture Trustee’s power
shall be terminated. The compensation of the
Divestiture Trustee shall be based at least in
significant part on a commission arrangement
contingent on the divestiture of all of the relevant
assets that are required to be divested by this
Order.

6. Respondent shall indemnify the Divestiture Trustee
and hold the Divestiture Trustee harmless against
any losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the
performance of the Divestiture Trustee’s duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the
preparation for, or defense of, any claim, whether
or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or
expenses result from gross negligence, willful or
wanton acts, or bad faith by the Divestiture
Trustee.

7. The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
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required to be divested by this Order; provided,
however, that the Divestiture Trustee appointed
pursuant to this Paragraph may be the same Person
appointed as Interim Monitor pursuant to the
relevant provisions of the Order to Maintain Assets
in this matter.

8. The Divestiture Trustee shall report in writing to
Respondent and to the Commission every sixty
(60) days concerning the Divestiture Trustee’s
efforts to accomplish the divestiture.

9. Respondent may require the Divestiture Trustee
and each of the Divestiture Trustee’s consultants,
accountants, attorneys and other representatives
and assistants to sign a customary confidentiality
agreement; provided, however, such agreement
shall not restrict the Divestiture Trustee from
providing any information to the Commission.

E. If the Commission determines that a Divestiture
Trustee has ceased to act or failed to act diligently, the
Commission may appoint a substitute Divestiture
Trustee in the same manner as provided in this
Paragraph.

F. The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own
initiative or at the request of the Divestiture Trustee
issue such additional orders or directions as may be
necessary or appropriate to accomplish the divestiture
required by this Order.

V.

IT IS FURTHER ORDERED that, in addition to any other
requirements and prohibitions relating to Confidential Business
Information in this Order, Respondent shall assure that
Respondent’s counsel (including in-house counsel under
appropriate confidentiality arrangements) shall not retain
unredacted copies of documents or other materials provided to the
Acquirer or access original documents provided to the Acquirer,
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except under circumstances where copies of documents are
insufficient or otherwise unavailable, and only for the following
purposes:

A. To assure Respondent’s compliance with any
Remedial Agreement, this Order, any Law (including,
without limitation, any requirement to obtain
regulatory licenses or approvals, and rules
promulgated by the Commission), any data retention
requirement of any applicable Government Entity, or
any taxation requirements; or

B. To defend against, respond to, or otherwise participate
in any litigation, investigation, audit, process,
subpoena or other proceeding relating to the divestiture
or any other aspect of the Miotics Products or assets
and businesses associated with the Miotics Products;

provided, however, that Respondent may disclose such
information as necessary for the purposes set forth in this
Paragraph V pursuant to an appropriate confidentiality order,
agreement or arrangement;

provided further, however, that pursuant to this Paragraph V,
Respondent shall: (1) require those who view such unredacted
documents or other materials to enter into confidentiality
agreements with the Acquirer (but shall not be deemed to have
violated this requirement if the Acquirer withholds such
agreement unreasonably); and (2) use best efforts to obtain a
protective order to protect the confidentiality of such information
during any adjudication.

VI.
IT IS FURTHER ORDERED that:

A Any Remedial Agreement shall be deemed
incorporated into this Order.
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Any failure by the Respondent to comply with any
term of a Remedial Agreement shall constitute a
failure to comply with this Order.

Respondent shall include in each Remedial Agreement
a specific reference to this Order, the remedial
purposes thereof, and provisions to reflect the full
scope and breadth of the Respondent’s obligations to
the Acquirer pursuant to this Order.

Respondent shall also include in each Remedial
Agreement a representation from the Acquirer that the
Acquirer shall use commercially reasonable efforts to
secure the FDA approval(s) necessary to manufacture,
or to have manufactured by a Third Party, in
commercial quantities, the Miotics Products and to
have any such manufacture to be independent of
Respondent and Alcon, as soon as reasonably
practicable.

Respondent shall not modify or amend any of the
terms of any Remedial Agreement without the prior
approval of the Commission.

VII.

IT IS FURTHER ORDERED that the purpose of the
divestiture of the Miotics Products and the transfer and delivery of
the related Product Manufacturing Technology and the related
obligations imposed on the Respondent by this Order is:

A.

to ensure the continued use of such assets in the
research, Development, and manufacture of the
Miotics Products and for the purposes of the business
associated with the Miotics Products within the
Geographic Territory;

to provide for the future use of such assets for the
distribution, sale and marketing of the Miotics
Products in the Geographic Territory;
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to create a viable and effective competitor, that is
independent of the Respondent and Alcon:

1. in the research, Development, and manufacture of
the Miotics Products for the purposes of the
business associated with the Miotics Products
within the Geographic Territory; and

2. in the distribution, sale and marketing of the
Miotics Products in the Geographic Territory; and,

to remedy the lessening of competition resulting from
the Acquisition as alleged in the Commission’s
Complaint in a timely and sufficient manner.

VIII.

IT IS FURTHER ORDERED that:

A

Within five (5) days of the Acquisition, Respondent
shall submit to the Commission a letter certifying the
date on which the Acquisition occurred.

Within thirty (30) days after the Order Date, and every
sixty (60) days thereafter until Respondent has fully
complied with the following: Paragraphs II.A , I1.B.,
In.c., ILE.1.-3., IL.G, ILH.1-4, ILl, and IlL.K,,
Respondent shall submit to the Commission a verified
written report setting forth in detail the manner and
form in which it intends to comply, is complying, and
has complied with this Order. Respondent shall
submit at the same time a copy of its report concerning
compliance with this Order to the Interim Monitor, if
any Interim Monitor has been appointed. Respondent
shall include in its reports, among other things that are
required from time to time, a full description of the
efforts being made to comply with the relevant
paragraphs of the Order, including a full description of
all substantive contacts or negotiations related to the
divestiture of the Miotics Product Assets and the
identity of all Persons contacted, including copies of
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all written communications to and from such Persons,
all internal memoranda, and all reports and
recommendations  concerning  completing  the
obligations.

C. One (1) year after the Order Date, annually for the next
nine years on the anniversary of the Order Date, and at
other times as the Commission may require,
Respondent shall file a verified written report with the
Commission setting forth in detail the manner and
form in which it has complied and is complying with
the Order.

IX.

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to:

A any proposed dissolution of Novartis AG;

B. any proposed acquisition, merger or consolidation of
Novartis AG; or

C. any other change in Respondent including, but not
limited to, assignment and the creation or dissolution
of subsidiaries, if such change might affect compliance
obligations arising out of this Order.

X.

IT IS FURTHER ORDERED that, for purposes of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request and
upon five (5) days’ notice to the Respondent made to its principal
United States offices, registered office of its United States
subsidiary, or its headquarters address, Respondent shall, without
restraint or interference, permit any duly authorized representative
of the Commission:

A. access, during business office hours of the Respondent
and in the presence of counsel, to all facilities and
access to inspect and copy all books, ledgers, accounts,
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correspondence, memoranda and all other records and
documents in the possession or under the control of the
Respondent related to compliance with this Order,
which copying services shall be provided by the
Respondent at the request of the authorized
representative(s) of the Commission and at the expense
of the Respondent; and

B. to interview officers, directors, or employees of the
Respondent, who may have counsel present, regarding
such matters.

XI.

IT IS FURTHER ORDERED that this Order shall terminate
ten (10) years from the Order Date.

By the Commission.

ORDER TO MAINTAIN ASSETS

The Federal Trade Commission (“Commission”), having
initiated an investigation of the proposed acquisition by
Respondent Novartis AG (“Novartis” or “Respondent”) of a
majority of the outstanding voting shares of Alcon Inc.,
(“Alcon”), and Respondent having been furnished thereafter with
a copy of a draft of Complaint that the Bureau of Competition
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge Respondent
with violations of Section 7 of the Clayton Act, as amended, 15
U.S.C. § 18, and Section 5 of the Federal Trade Commission Act,
as amended, 15 U.S.C. § 45; and

Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
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Respondent of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined to accept the executed Consent Agreement and
to place such Consent Agreement on the public record for a period
of thirty (30) days for the receipt and consideration of public
comments, now in further conformity with the procedure
described in Commission Rule 2.34, 16 C.F.R. § 2.34, the
Commission hereby issues its Complaint, makes the following
jurisdictional findings and issues this Order to Maintain Assets:

1. Respondent Novartis is a corporation organized,
existing and doing business under and by virtue of the
laws of the Swiss Confederation, with its principal
executive offices located at Lichtstrasse 35, CH-4056
Basel, Switzerland and the address of its United States
subsidiary, Novartis Pharmaceuticals Corporation (a
corporation organized, existing and doing business
under and by virtue of the laws of the State of
Delaware), located at 59 Route 10, East Hanover, New
Jersey 07936.

2. Alcon, Inc., is a corporation organized, existing and
doing business under and by virtue of the laws of the
Swiss Confederation, with its principal executive
offices located at Bdsch 69, P.O. Box 62, Hiinenberg,
Switzerland, and the principal offices of its United
States subsidiary, Alcon Laboratories, Inc. (a
corporation organized, existing and doing business
under and by virtue of the laws of the State of
Delaware), located at 6201 South Freeway, Fort
Worth, Texas 76134-2099.

3. The Commission has jurisdiction of the subject matter
of this proceeding and of Respondent, and the
proceeding is in the public interest.
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ORDER
.

IT IS ORDERED that, as used in this Order to Maintain
Assets, the following definitions and the definitions used in the
Consent Agreement and the proposed Decision and Order (and
when made final, the Decision and Order), which are incorporated
herein by reference and made a part hereof, shall apply:

A. “Novartis” or “Respondent” means Novartis AG, its
directors, officers, employees, agents, representatives,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups and affiliates in each
case controlled by Novartis, and the respective
directors, officers, employees, agents, representatives,
successors, and assigns of each. After the Acquisition
Date, the term “Novartis” shall include Alcon.

B. “Alcon” means Alcon, Inc., its directors, officers,
employees, agents, representatives, successors, and
assigns; and its joint ventures, subsidiaries, divisions,
groups and affiliates in each case controlled by Alcon,

Inc.
C. “Commission” means the Federal Trade Commission.
D. “Decision and Order” means the:

1. Proposed Decision and Order contained in the
Consent Agreement in this matter until the
issuance of a final Decision and Order by the
Commission; and

2. Final Decision and Order issued by the
Commission following the issuance and service of
a final Decision and Order by the Commission in
this matter.
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“Miotics Product Business(es)” means the business of
the Respondent within the Geographic Territory
specified in the Decision and Order related to the
Miotics  Products, including  the  research,
Development, manufacture, distribution, marketing,
and sale of the Miotics Products and the assets related
to such business, including, without limitation, the
Miotics Product Assets.

“Interim Monitor” means any monitor appointed
pursuant to Paragraph Il of this Order to Maintain
Assets or Paragraph I11 of the Decision and Order.

“Orders” means the Decision and Order and this Order
to Maintain Assets.

IT IS FURTHER ORDERED that from the date this Order
to Maintain Assets becomes final:

A.

Until Respondent fully transfers and delivers each of
the respective Miotics Product Assets to an Acquirer,
Respondent shall take such actions as are necessary to
maintain the full economic viability, marketability and
competitiveness of each of the related Miotics Product
Businesses, to minimize any risk of loss of competitive
potential for such Miotics Product Businesses, and to
prevent  the  destruction, removal, wasting,
deterioration, or impairment of such Miotics Product
Businesses except for ordinary wear and tear.
Respondent shall not sell, transfer, encumber or
otherwise impair such Miotics Product Assets (other
than in the manner prescribed in the Decision and
Order) nor take any action that lessens the full
economic viability, marketability or competitiveness
of the related Miotics Product Businesses.

Until Respondent fully transfers and delivers all of the
Miotics Product Assets to an Acquirer, Respondent
shall maintain the operations of the Miotics Product
Businesses in the regular and ordinary course of
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business and in accordance with past practice
(including regular repair and maintenance of the assets
of such business) and/or as may be necessary to
preserve  the  marketability, viability, and
competitiveness of the Miotics Product Businesses and
shall use its best efforts to preserve the existing
relationships with the following: suppliers; vendors
and distributors; the High Volume Accounts;
customers; Agencies; employees; and others having
business relations with the Miotics Product Businesses.
Respondent’s responsibilities shall include, but are not
limited to, the following:

1. providing the Miotics Product Businesses with
sufficient working capital to operate at least at
current rates of operation, to meet all capital calls
with respect to such business and to carry on, at
least at their scheduled pace, all capital projects,
business plans and promotional activities for the
Miotics Product Business;

2. continuing, at least at their scheduled pace, any
additional expenditures for each of the respective
Miotics Product Businesses authorized prior to the
date the Consent Agreement was signed by
Respondent including, but not limited to, all
research, Development, manufacturing,
distribution, marketing and sales expenditures;

3. providing such resources as may be necessary to
respond to competition against each of the Miotics
Products and/or to prevent any diminution in sales
of each of the Miotics Products during and after the
Acquisition process and prior to the complete
transfer and delivery of the related Miotics Product
Assets to an Acquirer;

4. providing such resources as may be necessary to
maintain the competitive strength and positioning
of each of the Miotics Products at the related High
Volume Accounts;
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5. making available for use by each of the respective
Miotics Product Businesses funds sufficient to
perform all routine maintenance and all other
maintenance as may be necessary to, and all
replacements of, the assets related to such business,
including without limitation, the Miotics Product
Assets;

6. providing the Miotics Product Businesses with
such funds as are necessary to maintain the full
economic viability, marketability and
competitiveness of the Miotics Product Business;
and

7. providing such support services to the Miotics
Product Businesses as were being provided to such
business by Respondent as of the date the Consent
Agreement was signed by Respondent.

Until Respondent fully transfers and delivers the
Miotics Product Assets to an Acquirer, Respondent
shall maintain a work force at least as equivalent in
size, training, and expertise to what has been
associated with the Miotics Products for the Miotics
Product’s last fiscal year.

Until the Closing Date, Respondent shall provide all
the related Miotics Product Core Employees with
reasonable financial incentives to continue in their
positions and to research, Develop, and manufacture
the Miotics Products consistent with past practices
and/or as may be necessary to preserve the
marketability, viability and competitiveness of the
Miotics Products pending divestiture. Such incentives
shall include a continuation of all employee benefits
offered by Respondent until the Closing Date,
including regularly scheduled raises, bonuses, vesting
of pension benefits (as permitted by Law), and
additional incentives as may be necessary to prevent
any diminution of the Miotics Product’s
competitiveness.
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E. Pending divestiture of the Miotics Product Assets,
Respondent shall:

1. not use, directly or indirectly, any Confidential
Business Information related to the research,
Development, manufacturing, marketing, or sale of
the Miotics Product(s) other than as necessary to
comply with the following: (1) the requirements of
the Orders; (2) Respondent’s obligations to an
Acquirer under the terms of any Remedial
Agreement; or (3) applicable Law;

2. not disclose or convey any such Confidential
Business Information, directly or indirectly, to any
Person except the Acquirer or Persons specifically
authorized by the Acquirer or the Commission to
receive such information;

3. not provide, disclose or otherwise make available,
directly or indirectly, any such Confidential
Business Information related to the marketing or
sales of the Miotics Products to the employees
associated with businesses related to those
Retained Products that are indicated for the same
use as the Miotics Products; and

4. institute procedures and requirements to ensure
that the above-described employees:

a. do not provide, disclose or otherwise make
available, directly or indirectly, any
Confidential Business Information in
contravention of this Order to Maintain Assets;
and

b. do not solicit, access or use any Confidential
Business Information that they are prohibited
under this Order to Maintain Assets from
receiving for any reason or purpose.
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Not later than thirty (30) days following the Closing
Date, Respondent shall provide to all of Respondent’s
employees and other personnel who may have access
to Confidential Business Information related to the
Miotics Products written notification of the restrictions
on the use of such information by Respondent’s
personnel. Respondent shall give such notification by
e-mail with return receipt requested or similar
transmission, and keep a file of such receipts for one
(1) year after the Closing Date. Respondent shall
provide a copy of such notification to the Acquirer.
Respondent shall maintain complete records of all such
agreements at Respondent’s registered office within
the United States and shall provide an officer’s
certification to the Commission stating that such
acknowledgment program has been implemented and
is being complied with. Respondent shall monitor the
implementation by its employees and other personnel
of all applicable restrictions, and take corrective
actions for the failure of such employees and personnel
to comply with such restrictions or to furnish the
written agreements and acknowledgments required by
this Order. Respondent shall provide the Acquirer
with copies of all certifications, notifications and
reminders sent to Respondent’s personnel.

Respondent shall adhere to and abide by the Remedial
Agreements (which agreements shall not limit or
contradict, or be construed to limit or contradict, the
terms of the Orders, it being understood that nothing in
the Orders shall be construed to reduce any obligations
of Respondent to the Acquirer under such
agreement(s)), which are incorporated by reference
into this Order to Maintain Assets and made a part
hereof.

The purpose of this Order to Maintain Assets is to
maintain the full economic viability, marketability and
competitiveness of the Miotics Product Businesses
within the Geographic Territory through their full
transfer and delivery to an Acquirer, to minimize any
risk of loss of competitive potential for the Miotics
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Product Businesses within the Geographic Territory,
and to prevent the destruction, removal, wasting,
deterioration, or impairment of any of the Miotics
Product Assets wherever located in the World except
for ordinary wear and tear.

IT ISFURTHER ORDERED that:

A.

At any time after Respondent signs the Consent
Agreement in this matter, the Commission may
appoint a monitor (“Interim Monitor”) to assure that
Respondent expeditiously complies with all of its
obligations and perform all of its responsibilities as
required by the Order to Maintain Assets, the Decision
and Order, and the Remedial Agreements.

The Commission shall select the Interim Monitor,
subject to the consent of Respondent, which consent
shall not be unreasonably withheld. If Respondent has
not opposed, in writing, including the reasons for
opposing, the selection of a proposed Interim Monitor
within ten (10) days after notice by the staff of the
Commission to Respondent of the identity of any
proposed Interim Monitor, Respondent shall be
deemed to have consented to the selection of the
proposed Interim Monitor.

Not later than ten (10) days after the appointment of
the Interim Monitor, Respondent shall execute an
agreement that, subject to the prior approval of the
Commission, confers on the Interim Monitor all the
rights and powers necessary to permit the Interim
Monitor to monitor Respondent’s compliance with the
relevant requirements of the Orders in a manner
consistent with the purposes of the Orders.

If an Interim Monitor is appointed, Respondent shall
consent to the following terms and conditions
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regarding the powers, duties, authorities, and
responsibilities of the Interim Monitor:

1. The Interim Monitor shall have the power and
authority to monitor Respondent’s compliance with
the divestiture and asset maintenance obligations
and related requirements of the Orders, and shall
exercise such power and authority and carry out
the duties and responsibilities of the Interim
Monitor in a manner consistent with the purposes
of the Orders and in consultation with the
Commission.

2. The Interim Monitor shall act in a fiduciary
capacity for the benefit of the Commission.

3. The Interim Monitor shall serve until the date of
completion by Respondent of the divestiture of all
Miotics Products and the transfer and delivery of
the related Product Manufacturing Technology in a
manner that fully satisfies the requirements of the
Orders and until the earliest of:

a. the date the Acquirer (or the Designee(s) of the
Acquirer) is approved by the FDA to
manufacture the Miotics Products and able to
manufacture the Miotics Products in
commercial quantities, in a manner consistent
with cGMP, independently of Respondent and
Alcon;

b. the date the Acquirer notifies the Commission
and the Respondent of its intention to abandon
its efforts to manufacture the Miotics Products;

c. the date of written notification from staff of the
Commission that the Interim Monitor, in
consultation with staff of the Commission, has
determined that the Acquirer has abandoned its
efforts to manufacture the Miotics Products, or

d. five (5) years from the Closing Date.
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provided, however, that the Commission may
extend or modify this period as may be necessary
or appropriate to accomplish the purposes of the
Orders.

Subject to any demonstrated legally recognized
privilege, the Interim Monitor shall have full and
complete access to Respondent’s personnel, books,
documents, records kept in the ordinary course of
business, facilities and technical information, and
such other relevant information as the Interim
Monitor may reasonably request, related to
Respondent’s compliance with its obligations
under the Order, including, but not limited to, its
obligations related to the relevant assets.
Respondent shall cooperate with any reasonable
request of the Interim Monitor and shall take no
action to interfere with or impede the Interim
Monitor's ability to monitor Respondent’s
compliance with the Order.

The Interim Monitor shall serve, without bond or
other security, at the expense of Respondent, on
such reasonable and customary terms and
conditions as the Commission may set. The
Interim Monitor shall have authority to employ, at
the expense of Respondent, such consultants,
accountants, attorneys and other representatives
and assistants as are reasonably necessary to carry
out the Interim  Monitor’s duties and
responsibilities.

Respondent shall indemnify the Interim Monitor
and hold the Interim Monitor harmless against any
losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the
performance of the Interim Monitor’s duties,
including all reasonable fees of counsel and other
reasonable expenses incurred in connection with
the preparations for, or defense of, any claim,
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whether or not resulting in any liability, except to
the extent that such losses, claims, damages,
liabilities, or expenses result from gross
negligence, willful or wanton acts, or bad faith by
the Interim Monitor.

Respondent shall report to the Interim Monitor in
accordance with the requirements of this Orders
and/or as otherwise provided in any agreement
approved by the Commission.  The Interim
Monitor shall evaluate the reports submitted to the
Interim Monitor by Respondent, and any reports
submitted by the Acquirer with respect to the
performance of Respondent’s obligations under the
Order or the Remedial Agreement(s). Within
thirty (30) days from the date the Interim Monitor
receives these reports, the Interim Monitor shall
report in writing to the Commission concerning
performance by Respondent of its obligations
under the Orders;

provided, however, beginning one hundred twenty
(120) days after Respondent has filed its final
report pursuant to Paragraph VIIL.B. of the
Decision and Order, and every one hundred twenty
(120) days thereafter, the Interim Monitor shall
report in writing to the Commission concerning
progress by the Acquirer toward obtaining FDA
approval to manufacture and market the Miotics
Products and obtaining the ability to manufacture
and market each Miotics Products in commercial
quantities, in a manner consistent with cGMP,
independently of Respondent and Alcon.

Respondent may require the Interim Monitor and
each of the Interim Monitor’s consultants,
accountants, attorneys and other representatives
and assistants to sign a customary confidentiality
agreement; provided, however, that such agreement
shall not restrict the Interim Monitor from
providing any information to the Commission.
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E. The Commission may, among other things, require the
Interim Monitor and each of the Interim Monitor’s
consultants, accountants, attorneys and other
representatives and assistants to sign an appropriate
confidentiality agreement related to Commission
materials and information received in connection with
the performance of the Interim Monitor’s duties.

F. If the Commission determines that the Interim Monitor
has ceased to act or failed to act diligently, the
Commission may appoint a substitute Interim Monitor
in the same manner as provided in this Paragraph.

G. The Commission may on its own initiative, or at the
request of the Interim Monitor, issue such additional
orders or directions as may be necessary or appropriate
to assure compliance with the requirements of the
Orders.

H. The Interim Monitor appointed pursuant to this Order
to Maintain Assets may be the same person appointed
as a Divestiture Trustee pursuant to the relevant
provisions of the Decision and Order.

V.

IT IS FURTHER ORDERED that within thirty (30) days
after the date this Order to Maintain Assets becomes final, and
every thirty (30) days thereafter until Respondent has fully
complied with its obligations to assign, grant, license, divest,
transfer, deliver or otherwise convey the Miotics Products Assets
as required by Paragraph Il.A. of the related Decision and Order
in this matter, Respondent shall submit to the Commission a
verified written report setting forth in detail the manner and form
in which it intends to comply, is complying, and has complied
with this Order to Maintain Assets and the related Decision and
Order; provided, however, that, after the Decision and Order in
this matter becomes final, the reports due under this Order to
Maintain Assets may be consolidated with, and submitted to the
Commission at the same time as, the reports required to be
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submitted by Respondent pursuant to Paragraph VIII of the
Decision and Order.

V.

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to:

A any proposed dissolution of Novartis AG;

B. any proposed acquisition, merger or consolidation of
Novartis AG; or

C. any other change in a Respondent including, but not
limited to, assignment and the creation or dissolution
of subsidiaries, if such change might affect compliance
obligations arising out of the Orders.

VI.

IT IS FURTHER ORDERED that, for purposes of
determining or securing compliance with this Order to Maintain
Assets, and subject to any legally recognized privilege, and upon
written request and upon five (5) days’ notice to Respondent
made to its principal United States offices or headquarters
address, Respondent shall, without restraint or interference,
permit any duly authorized representative of the Commission:

A access, during business office hours of Respondent and
in the presence of counsel, to all facilities and access to
inspect and copy all books, ledgers, accounts,
correspondence, memoranda and all other records and
documents in the possession or under the control of
Respondent related to compliance with this Order,
which copying services shall be provided by
Respondent at the request authorized representative(s)
of the Commission and at the expense of the
Respondent; and

B. to interview officers, directors, or employees of such
Respondent, who may have counsel present, regarding
such matters.
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VII.

IT IS FURTHER ORDERED that this Order to Maintain
Assets shall terminate on the earlier of:

A.

Three (3) days after the Commission withdraws its
acceptance of the Consent Agreement pursuant to the
provisions of Commission Rule 2.34, 16 C.F.R. § 2.34;

The later of:

1. The day after the divestiture of all of the Miotics

Product Assets, as required by and described in the
Decision and Order, has been completed and the
Interim Monitor, in consultation with Commission
staff and the Acquirer(s), notifies the Commission
that all assignments, conveyances, deliveries,
grants, licenses, transactions, transfers and other
transitions related to such divestitures are
complete, or the Commission otherwise directs that
this Order to Maintain Assets is terminated; or

the day the related Decision and Order becomes
final.

By the Commission, Commissioner Kovacic recused.
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ANALYSIS OF AGREEMENT CONTAINING CONSENT
ORDERS TO AID PUBLIC COMMENT

I. Introduction

The Federal Trade Commission (“Commission”) has accepted,
subject to final approval, an Agreement Containing Consent
Orders (“Consent Agreement”) from Novartis AG (“Novartis”)
that is designed to remedy the anticompetitive effects of Novartis’
acquisition of a controlling interest in Alcon, Inc. (*Alcon”) from
Nestle, S.A. The proposed Consent Agreement requires Novartis
to divest its rights and assets in its injectable miotics product,
Miochol-E, to Bausch & Lomb, Inc. (“B&L”).

The proposed Consent Agreement has been placed on the
public record for thirty days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty days, the Commission will again
review the proposed Consent Agreement and the comments
received, and will decide whether it should withdraw from the
proposed Consent Agreement, modify it, or make final the
Decision and Order (“Order™).

Pursuant to a Purchase and Option Agreement dated April 6,
2008, and the execution of the call option on January 4, 2010,
Novartis proposes to acquire all of the outstanding shares of
Alcon held by Nestle in a transaction valued at approximately
$28.1 billion. After consummating the transaction, Novartis will
hold 77 percent of Alcon. Novartis also proposes to acquire the
remaining 23 percent of Alcon held by public shareholders. The
Commission’s Complaint alleges that the proposed acquisition, if
consummated, would violate Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45, by lessening
competition in the U.S. market for the research, development,
marketing, manufacture and sale of injectable miotics. The
proposed Consent Agreement will remedy the alleged violations
by replacing the lost competition that would result from the
acquisition in this market.

Novartis is a global manufacturer and supplier of numerous
branded and generic pharmaceuticals headquartered in Basel,
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Switzerland. Nestle is the world’s largest food company, and is
headquartered in Vevey, Switzerland. Among Nestle’s holdings
is a 52 percent stake in Alcon, which provides Nestle with a
controlling interest in the company. Alcon, a global medical
specialty company focused on eye care, is also a Swiss
corporation, based in Hlinenberg. Alcon develops, manufactures,
and sells surgical devices used in surgical eye procedures,
branded and generic pharmaceuticals, and over-the-counter
consumer eye care products.

I1. Injectable Miotics

Injectable miotics are a class of prescription pharmaceutical
products that are used to induce miosis, or constriction of the
pupil. Injectable miotics are used in a variety of applications,
most commonly during cataract surgery. Novartis introduced its
product, Miochol-E, in 1993; Alcon’s product, Miostat, was
launched in 1972. Though patents no longer cover the
formulation of the active ingredient of either Miostat or Miochol-
E, no generic versions of either product have been launched. For
years, Novartis and Alcon have been the only suppliers of
injectable miotics in the United States, with respective market
shares of approximately 67 and 33 percent. U.S. sales of
injectable miotic products in 2009 totaled $12.4 million.

Entry into the market for the research, development,
manufacture and sale of injectable miotics would not be timely,
likely or sufficient in its magnitude, character, and scope to deter
or counteract the anticompetitive effects of the acquisition. Entry
would not take place in a timely manner because the combination
of branded drug development times and U.S. Food and Drug
Administration (“FDA”) approval requirements takes at least two
years. Entry would not be likely because the relevant market is
relatively small and in decline, so the limited sales opportunities
available to a new entrant are likely insufficient to warrant the
time and investment necessary to enter.

In sum, the proposed acquisition of Alcon by Novartis would
create a monopoly in the market for injectable miotics. The
evidence indicates that customers have benefitted from direct
pricing competition between the two companies, and that the price
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of Miostat-E is currently constrained by Miostat pricing. The
reduction in the number of competitors in this market from two to
one would allow the merged entity to unilaterally exercise market
power and result in an increase in prices to consumers.

I11. The Consent Agreement

The proposed Consent Agreement effectively remedies the
proposed acquisition’s anticompetitive effects in the relevant
product market. Pursuant to the Consent Agreement, Novartis is
required to divest certain rights and assets related to its injectable
miotics product to a Commission-approved acquirer no later than
ten (10) days after the acquisition. Specifically, the proposed
Consent Agreement requires that Novartis divest its rights and
assets related to Miochol-E to B&L.

Pursuant to the Consent Agreement, the acquirer of divested
assets must receive the prior approval of the Commission. As
always, the Commission’s goal in evaluating a possible purchaser
of divested assets is to maintain the competitive environment that
existed prior to the acquisition. A proposed acquirer of divested
assets must not itself present competitive problems.

B&L is an eye-health company that develops, sells, and
distributes products in over 100 countries. B&L is particularly
well-positioned to manufacture and market Miochol-E and
compete effectively in the injectable miotics market. The
acquisition by B&L does not create a competitive problem in the
injectable miotics market because B&L does not participate in the
market. With its resources, capabilities, strong reputation, and
experience marketing eye care products, specifically other
cataract surgery products, B&L is expected to replicate the
competition that would be lost if the proposed transaction were to
proceed unremedied.

If the Commission ultimately determines after the public
comment period that B&L is not an acceptable acquirer of the
assets to be divested, or that the manner of the divestitures is not
acceptable, the parties must unwind the sale and divest the assets
within six months of the date the Order becomes final to another
Commission-approved acquirer. If the parties fail to divest within
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six months, the Commission may appoint a trustee to accomplish
the divestiture.

The proposed remedy contains several provisions to ensure
that the divestiture is successful. The Order requires Novartis to
provide transitional services to enable the Commission-approved
acquirer to successfully transfer the manufacturing from Novartis.
Much of the manufacturing process for Miochol-E is performed
for Novartis by third-party manufacturers. As part of the
divestiture, Novartis will transfer its manufacturing arrangements
to B&L. Additionally, Novartis will provide technical assistance
to help B&L manufacture Miochol-E.

The Commission has appointed Karl L. Hoffman Jr. of
Rondaxe Pharma (“Rondaxe”) to oversee the asset transfer and to
ensure Novartis’ compliance with all of the provisions of the
proposed Consent Agreement. Mr. Hoffman is a Quality Systems
and Support Director at Rondaxe and has an extensive
background in the pharmaceutical industry. He is a highly-
qualified expert on FDA regulatory matters and currently advises
Rondaxe clients on achieving satisfactory regulatory compliance
and interfacing with the FDA. In order to ensure that the
Commission remains informed about the status of the proposed
divestiture and the transfers of assets, the proposed Consent
Agreement requires Novartis and Alcon to file reports with the
Commission periodically until the divestitures and transfers are
accomplished.

The purpose of this analysis is to facilitate public comment on
the proposed Consent Agreement, and it is not intended to
constitute an official interpretation of the proposed Order or to
modify its terms in any way.
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IN THE MATTER OF

AIR PRODUCTS AND CHEMICALS, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE
COMMISSION ACT

Docket No. C-4299; File No. 101 0093
Filed September 8, 2010 — Decision, October 20, 2010

The consent order addresses allegations that Air Products and Chemicals, Inc.’s
(“Air Products”) acquisition of Airgas, Inc. would harm competition in five
regional markets for bulk liquid oxygen and bulk liquid nitrogen. The consent
order requires Air Products to divest certain assets relating to Airgas’s bulk
liquid oxygen and bulk liquid nitrogen business to an FTC-approved buyer
within four months of its acquisition. The consent order further requires Air
Products to maintain these assets’ viability until they are divested. In the event
Air Products is unable to divest the assets within the four month period, the
Commission will appoint a trustee to oversee the divestiture.

Participants

For the Commission: Jeff Dahnke, Lisa D. DeMarchi Sleigh,
Yolanda M. Gruendel, and Gregory P. Luib.

For the Respondent: Deborah L. Feinstein, Arnold & Porter.
COMPLAINT

Pursuant to the Clayton Act and the Federal Trade
Commission Act, and its authority thereunder, the Federal Trade
Commission (“Commission”), having reason to believe that
Respondent Air Products and Chemicals, Inc. (“Air Products”), a
corporation subject to the jurisdiction of the Commission, has
made an offer to acquire all of the voting securities of Airgas, Inc.
(“Airgas”), a corporation subject to the jurisdiction of the
Commission, in violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45, and it appearing to
the Commission that a proceeding in respect thereof would be in
the public interest, hereby issues its Complaint, stating its charges
as follows:
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I. RESPONDENT

1. Respondent Air Products is a corporation organized,
existing, and doing business under, and by virtue of, the laws of
the State of Delaware, with its office and principal place of
business located at 7201 Hamilton Boulevard, Allentown, PA
18195.

2. Airgas is a corporation organized, existing, and doing
business under, and by virtue of, the laws of the State of
Delaware, with its office and principal place of business located at
259 North Radnor-Chester Road, Suite 100, Radnor, PA 19087.

3. Respondent Air Products and Airgas are engaged in,
among other things, the production and sale of industrial gases,
including, but not limited to, bulk liquid oxygen and bulk liquid
nitrogen.

Il. JURISDICTION

4. Respondent Air Products and Airgas are, and at all times
relevant herein have been, engaged in commerce as “commerce”
is defined in Section 1 of the Clayton Act, as amended, 15 U.S.C.
8 12, and are corporations whose businesses are in or affect
commerce as “commerce” is defined in Section 4 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 44.

I1l. THE PROPOSED ACQUISITION

5. On February 11, 2010, Air Products announced its
intention to acquire all outstanding common shares of Airgas
pursuant to an all-cash tender offer for approximately $7.0 billion,
including the assumption of debt (the “Acquisition”). The Airgas
board of directors rejected Air Products’ tender offer. More
recently, on July 8, 2010, Air Products increased its original
tender offer of $60 per share to $63.50 per share. Airgas remains
hostile to Air Products’ tender offer.
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IV. THE RELEVANT MARKETS

6. For the purposes of this Complaint, the relevant lines of
commerce in which to analyze the effects of the Acquisition are
the manufacture and sale of:

a. bulk liquid oxygen; and
b. bulk liquid nitrogen.

7. For the purposes of this complaint, the relevant geographic
areas in which to analyze the effects of the Acquisition on the
bulk liquid oxygen and bulk liquid nitrogen markets are:

a. the Northeast;
b. the Eastern Midwest;
c. the Chicago-Milwaukee metropolitan area;
d. the Southeast; and
e. Oklahoma and surrounding areas.
V. THE STRUCTURE OF THE MARKETS

8. Respondent Air Products and Airgas are significant
participants in each of the relevant markets, and each relevant
market is highly concentrated, as measured by the Herfindahl-
Hirschman Index (“HHI”). The Acquisition would further
increase concentration levels, resulting in Air Products becoming
the largest supplier of bulk liquid oxygen and nitrogen in each
relevant area. In all but one of the relevant geographic markets,
Air Products and Airgas are two of only five companies supplying
bulk liquid oxygen and nitrogen to customers. In the fifth
relevant geographic market, Air Products is the largest supplier,
and the parties are two of only six suppliers of bulk liquid oxygen
and nitrogen.
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VI. ENTRY CONDITIONS

9. New entry into the relevant markets would not occur in a
timely manner sufficient to deter or counteract the likely adverse
competitive effects of the Acquisition because it would take over
two years for an entrant to accomplish the steps required for entry
and achieve a significant market impact.

10. Entry into the bulk liquid oxygen and nitrogen markets is
costly, difficult, and unlikely because of, among other things, the
time and cost required to construct the air separation units that
produce liquid oxygen and liquid nitrogen. Constructing one air
separation unit large enough to be viable in the market would cost
at least $30 to $50 million, most of which are sunk costs.
Moreover, it is not economically justifiable to build an air
separation unit unless a sufficient amount of the plant’s capacity
has been pre-sold prior to construction, either to an on-site
customer or to liquid customers with commitments under contract.
Such pre-sale opportunities occur infrequently and unpredictably
and can take several years to secure.

VIl. EFFECTS OF THE ACQUISITION

11. The effects of the Acquisition, if consummated, may be to
substantially lessen competition and to tend to create a monopoly
in the relevant markets in violation of Section 7 of the Clayton
Act, as amended, 15 U.S.C. 8 18, and Section 5 of the FTC Act,
as amended, 15 U.S.C. § 45, in the following ways, among others:

a. by eliminating actual, direct, and substantial
competition between Respondent Air Products and
Airgas;

b. by increasing the likelihood that Respondent Air
Products would unilaterally exercise market power in
the relevant markets;

c. by enhancing the likelihood of collusion or
coordinated interaction between or among the
remaining firms in the relevant markets; and
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d. by increasing the likelihood that consumers would be
forced to pay higher prices for bulk liquid oxygen and
nitrogen in the relevant geographic areas.

VIIl. VIOLATIONS CHARGED

12. The Acquisition described in Paragraph 5, if
consummated, would constitute a violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
FTC Act, as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this eighth day of September, 2010,
issues its Complaint against said Respondent.

By the Commission.

DECISION AND ORDER

The Federal Trade Commission (“Commission”) having
initiated an investigation of the proposed acquisition by Air
Products and Chemicals, Inc. (“Air Products” or “Respondent”) of
the outstanding voting securities of Airgas, Inc. (“Airgas”) and
Respondent having been furnished thereafter with a copy of the
draft of Complaint that the Bureau of Competition proposed to
present to the Commission for its consideration and which, if
issued by the Commission, would charge Respondent with
violations of Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 8§ 45; and

Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondent of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
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an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondent
has violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
Complaint and its Order to Hold Separate and Maintain Assets
and having accepted the executed Consent Agreement and placed
such Consent Agreement on the public record for a period of
thirty (30) days for the receipt and consideration of public
comments, now in further conformity with the procedure
described in Commission Rule 2.34, 16 C.F.R. § 2.34, the
Commission hereby makes the following jurisdictional findings
and issues the following Decision and Order (“Order”):

1. Respondent Air Products is a corporation organized,
existing, and doing business under, and by virtue of,
the laws of Delaware, with its office and principal
place of business located at 7201 Hamilton Boulevard,
Allentown, PA 18195.

2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the
Respondent and the proceeding is in the public
interest.

ORDER
.

IT IS HEREBY ORDERED that, as used in this Order, the
following definitions, and all other definitions used in the Order to
Hold Separate and Maintain Assets, shall apply:

A. “Air Products” means Air Products, its directors,
officers,  employees,  agents, representatives,
successors, and assigns; and the joint ventures,
subsidiaries, divisions, groups and affiliates controlled
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by Air Products (including Airgas, after the
Acquisition Date) and the respective directors,
officers,  employees,  agents, representatives,
successors, and assigns of each.

“Commission” means the Federal Trade Commission.

“Acquirer” means any Person that acquires any of the
Atmospheric Gases Assets or the Airgas Microbulk
Assets (or Air Products Microbulk Assets, if
applicable).

“Acquisition Date” means the date on which Air
Products acquires a majority of the Airgas Shares.

“Air Products Microbulk Assets” means all of Air
Products’ right, title, and interest in and to all property
and assets, tangible or intangible, of every kind and
description, wherever located, and any improvements
or additions thereto, relating to the operation of the Air
Products Microbulk Business, including but not
limited to:

1. All real property interests (including fee simple
interests and real property lease-hold interests),
including all easements, appurtenances, licenses,
and permits, together with all buildings and other
structures, facilities, and improvements located
thereon, owned, leased, or otherwise held;

2. All Tangible Personal Property, including any
Tangible Personal Property removed from any
location of the Air Products Microbulk Business
after the date the Commission accepts the Consent
Agreement for public comment;

3. All inventories, wherever located, stored in any of
the Tangible Personal Property assets at the time
the Air Products Microbulk Assets are divested;

4. All (a) trade accounts receivable and other rights to
payment from customers of Air Products and the
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full benefit of all security for such accounts or
rights to payment, (b) all other accounts or notes
receivable by Air Products and the full benefit of
all security for such accounts or notes and (c) any
claim, remedy or other right related to any of the
foregoing;

All agreements, contracts, leases, and consensual
obligations, and all outstanding offers or
solicitations made by or to Air Products to enter
into any of the foregoing; provided, however, that
if such agreement, contract, lease, obligation, or
offer also relates to businesses other than the Air
Products Microbulk Business, then only those
portions of such agreement, contract, lease,
obligation, or offer that relate to the Air Products
Microbulk Business shall be included;

All consents, licenses, certificates, registrations, or
permits issued, granted, given or otherwise made
available by or under the authority of any
governmental body or pursuant to any legal
requirement, and all pending applications therefor
or renewals thereof, to the extent transferable;

All intangible rights and property, including
Intellectual Property, going concern value,
goodwill,  telephone, telecopy, and e-mail
addresses and listings;

All data and Records, including client and
customer lists and Records, vendor lists, referral
sources, research and development reports and
Records, production reports and Records, service
and warranty Records, equipment logs, operating
guides and manuals, financial and accounting
Records, creative materials, advertising materials,
promotional materials, studies, reports,
correspondence and other similar documents and
Records and, subject to legal requirements, copies
of all personnel Records and other Records
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described in proviso (iv) of this Paragraph LE.;
provided, however, that if such data and Records
also contain information relating to the businesses
other than the Air Products Microbulk Business,
then only those portions of such data and Records
that relate to the Air Products Microbulk Business
shall be included,

9. AIll insurance benefits, including rights and
proceeds;

10. All claims of Air Products against third parties,
whether choate or inchoate, known or unknown,
contingent or noncontingent; and

11. All rights relating to deposits and prepaid
expenses, claims for refunds and rights to offset in
respect thereof.

Provided, however, that the Air Products Microbulk
Assets need not include:

(i) assets whose use is shared with or among Air
Products’ businesses other than the Air Products
Microbulk Business unless such assets are
primarily related to the operation of the Air
Products Microbulk Business;

(it) commercial names, trade names, “doing business
as” (d/b/a) names, registered and unregistered
trademarks, service marks and applications using
the words “Cryoease” or “Air Products;”

(ii)all rights in internet web sites and internet domain
names presently used by Air Products;

(iv)all personnel Records and other Records that
Respondent is required by law to retain; and

(v) any part of the Air Products Microbulk Assets if
not needed by an Acquirer and the Commission
approves the divestiture without such assets.
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“Air Products Microbulk Business” means Air
Products’ business relating to the distribution,
marketing, or sale of Microbulk Atmospheric Gases in
North Carolina and northern Georgia.

“Airgas” means a corporation organized, existing, and
doing business under, and by virtue of, the laws of the
State of Delaware, with its office and principal place
of business located at 259 North Radnor-Chester Road,
Suite 100, Radnor, PA 19087.

“Airgas Microbulk Assets” means all of Airgas’s right,
title, and interest in and to all property and assets,
tangible or intangible, of every kind and description,
wherever located, and any improvements or additions
thereto, relating to the operation of the Airgas
Microbulk Business, including but not limited to:

1. All real property interests (including fee simple
interests and real property lease-hold interests),
including all easements, appurtenances, licenses,
and permits, together with all buildings and other
structures, facilities, and improvements located
thereon, owned, leased, or otherwise held;

2. All Tangible Personal Property, including any
Tangible Personal Property removed from any
location of the Airgas Microbulk Business after the
date the Commission accepts the Consent
Agreement for public comment;

3. All inventories, wherever located, stored in any of
the Tangible Personal Property assets at the time
the Airgas Microbulk Assets are divested;

4. All (a) trade accounts receivable and other rights to
payment from customers of Airgas and the full
benefit of all security for such accounts or rights to
payment, (b) all other accounts or notes receivable
by Airgas and the full benefit of all security for
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such accounts or notes and (c) any claim, remedy
or other right related to any of the foregoing;

All agreements, contracts, leases, and consensual
obligations, and all outstanding offers or
solicitations made by or to Airgas to enter into any
of the foregoing; provided, however, that if such
agreement, contract, lease, obligation, or offer also
relates to businesses other than the Airgas
Microbulk Business, then only those portions of
such agreement, contract, lease, obligation, or offer
that relate to the Airgas Microbulk Business shall
be included;

All consents, licenses, certificates, registrations, or
permits issued, granted, given or otherwise made
available by or under the authority of any
governmental body or pursuant to any legal
requirement, and all pending applications therefor
or renewals thereof, to the extent transferable;

All intangible rights and property, including
Intellectual Property, going concern value,
goodwill, telephone, telecopy, and e-mail
addresses and listings;

All data and Records, including client and
customer lists and Records, vendor lists, referral
sources, research and development reports and
Records, production reports and Records, service
and warranty Records, equipment logs, operating
guides and manuals, financial and accounting
Records, creative materials, advertising materials,
promotional materials, studies, reports,
correspondence and other similar documents and
Records and, subject to legal requirements, copies
of all personnel Records and other Records
described in proviso (iv) of this Paragraph I.H.;
provided, however, that if such data and Records
also contain information relating to the businesses
other than the Airgas Microbulk Business, then
only those portions of such data and Records that
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relate to the Airgas Microbulk Business shall be
included,;

9. AIll insurance benefits, including rights and
proceeds;

10. All claims of Airgas against third parties, whether
choate or inchoate, known or unknown, contingent
or noncontingent; and

11. All rights relating to deposits and prepaid
expenses, claims for refunds and rights to offset in
respect thereof.

Provided, however, that the Airgas Microbulk Assets
need not include:

(i) assets whose use is shared with or among Airgas’s
businesses other than the Airgas Microbulk
Business unless such assets are primarily related to
the operation of the Airgas Microbulk Business;

(if) commercial names, trade names, “doing business
as” (d/b/a) names, registered and unregistered
trademarks, service marks and applications for the
foregoing names and marks;

(ii)all rights in internet web sites and internet domain
names presently used by Airgas;

(iv)all personnel Records and other Records that
Respondent is required by law to retain; and

(v) any part of the Airgas Microbulk Assets if not
needed by an Acquirer and the Commission
approves the divestiture without such assets.

“Airgas Microbulk Business” means Airgas’s business
relating to the distribution, marketing, or sale of
Microbulk Atmospheric Gases in North Carolina and
northern Georgia.
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“Airgas Shares” means the issued and outstanding
shares of common stock of Airgas on a fully diluted
basis.

“ASU” means air separation unit.

“Atmospheric Gases” means oxygen, nitrogen, and
argon.

“Atmospheric Gases Assets” means all of Airgas’s
right, title, and interest in and to all property and
assets, tangible or intangible, of every kind and
description, wherever located, and any improvements
or additions thereto, relating to the operation of the
Atmospheric Gases Business, including but not limited
to:

1. All real property interests (including fee simple
interests and real property lease-hold interests),
including all easements, appurtenances, licenses,
and permits, together with all buildings and other
structures, facilities, and improvements located
thereon, owned, leased, or otherwise held;

2. All Tangible Personal Property, including any
Tangible Personal Property removed from any
location of the Atmospheric Gases Business or the
Airgas Microbulk Business after the date the
Commission accepts the Consent Agreement for
public comment;

3. All of the ASU facilities listed in Appendix A of
this Order;

4. All inventories, wherever located, including all
finished product, work in process, raw materials,
spare parts and all other materials and supplies to
be used or consumed by Airgas in the production
of finished products;
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All (a) trade accounts receivable and other rights to
payment from customers of Airgas and the full
benefit of all security for such accounts or rights to
payment, (b) all other accounts or notes receivable
by Airgas and the full benefit of all security for
such accounts or notes and (c) any claim, remedy
or other right related to any of the foregoing;

All agreements, contracts, leases, and consensual
obligations, and all outstanding offers or
solicitations made by or to Airgas to enter into any
of the foregoing; provided, however, that if such
agreement, contract, lease, obligation, or offer also
relates to businesses other than the Atmospheric
Gases Business, then only those portions of such
agreement, contract, lease, obligation, or offer that
relate to the Atmospheric Gases Business shall be
included; provided, further, that in the matter of a
swap agreement, all portions of the agreement with
respect to Atmospheric Gases shall be included if
any portion is related to the Atmospheric Gases
Business;

All consents, licenses, certificates, registrations, or
permits issued, granted, given or otherwise made
available by or under the authority of any
governmental body or pursuant to any legal
requirement, and all pending applications therefor
or renewals thereof, to the extent transferable;

All intangible rights and property, including
Intellectual Property, subject to an Atmospheric
Gases License-Back, going concern value,
goodwill, telephone, telecopy, and e-mail
addresses and listings;

All data and Records, including client and
customer lists and Records, vendor lists, referral
sources, research and development reports and
Records, production reports and Records, service
and warranty Records, equipment logs, operating
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guides and manuals, financial and accounting
Records, creative materials, advertising materials,
promotional materials, studies, reports,
correspondence and other similar documents and
Records and, subject to legal requirements, copies
of all personnel Records and other Records
described in proviso (iv) of this Paragraph 1.M.;
provided, however, that if such data and Records
also relate to businesses other than the
Atmospheric Gases Business, then only those
portions of such data and Records that relate to the
Atmospheric Gases Business shall be included;

10. All insurance benefits, including rights and
proceeds;

11. All claims of Airgas against third parties, whether
choate or inchoate, known or unknown, contingent
or noncontingent; and

12. All rights relating to deposits and prepaid
expenses, claims for refunds and rights to offset in
respect thereof.

Provided, however, that the Atmospheric Gases Assets
need not include:

(i) assets whose use is shared with or among Airgas’s
businesses other than the Atmospheric Gases
Business unless such assets are primarily related to
the operation of the Atmospheric Gases Business;

(if) commercial names, trade names, “doing business
as” (d/b/a) names, registered and unregistered
trademarks, service marks and applications for the
foregoing names and marks;

(ii)all rights in internet web sites and internet domain
names presently used by Airgas;

(iv)all personnel Records and other Records that
Respondent is required by law to retain; and
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(v) any part of the Atmospheric Gases Assets if not
needed by an Acquirer and the Commission
approves the divestiture without such assets.

“Atmospheric Gases Business” means Airgas’s
business relating to (1) the production or refinement of
Atmospheric Gases at any Airgas on-site facilities or
the ASU facilities listed in Appendix A of this Order
and (2) the distribution, marketing, or sale of such
Atmospheric Gases (wherever located) by pipeline,
from such on-site facilities, or as Bulk Atmospheric
Gases; provided, however, that Atmospheric Gases
Business does not include Airgas’s Packaged
Atmospheric Gases or Microbulk Atmospheric Gases
businesses.

“Atmospheric Gases Employee” means, as of the
Acquisition Date, (i) any full-time, part-time, or
contract employee of the Atmospheric Gases Business
or the Airgas Microbulk Business (or Air Products
Microbulk Business, if applicable), (ii) any other
person employed by Airgas whose work primarily
relates to the Atmospheric Gases Business, or (iii) any
other person employed by Airgas whose work
primarily relates to the Airgas Microbulk Business (or
employed by Air Products whose work primarily
relates to the Air Products Microbulk Business, if
applicable).

“Atmospheric Gases License” means:

1. A worldwide, royalty-free, paid-up, perpetual,
irrevocable, transferable, sublicensable, non-
exclusive license under all Intellectual Property
relating to operation of the Atmospheric Gases
Business or the Airgas Microbulk Business (or the
Air Products Microbulk Business, if applicable)
other than Intellectual Property already included in
the Atmospheric Gases Assets or Airgas Microbulk
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Assets (or Air Products Microbulk Assets, if
applicable); and

2. Such tangible embodiments of the licensed rights
(including but not limited to physical and
electronic copies) as may be necessary or
appropriate to enable an Acquirer to use the rights.

Q. “Atmospheric Gases License-Back” means:

1. A worldwide, royalty-free, paid-up, perpetual,
irrevocable, transferable, sublicensable, non-
exclusive license under any Intellectual Property
that is included in the Atmospheric Gases Assets or
the Airgas Microbulk Assets (or Air Products
Microbulk Assets, if applicable) and is not solely
related to the operation of the Atmospheric Gases
Business or the Airgas Microbulk Business (or the
Air Products Microbulk Business, if applicable);
and

2. Such tangible embodiments of the licensed rights
(including but not limited to physical and
electronic copies) as may be necessary or
appropriate to enable an Acquirer to use the rights.

R. “Bulk Atmospheric Gases” means Atmospheric Gases
delivered in bulk liquid form (as the term “bulk”
generally is defined by participants in the Atmospheric
Gases industry, including by Respondent in the
ordinary course of its business), typically to an on-site
storage tank with a capacity greater than 2,000 liters.

S. “Confidential Business Information” means
competitively sensitive, proprietary and all other
business information of any kind owned by or
pertaining to any business or assets specified in the
relevant provisions of this Order or the Order to Hold
Separate and Maintain Assets (including, but not
limited to, financial statements, financial plans and
forecasts, operating plans, price lists, cost information,
supplier and vendor contracts, marketing analyses,
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customer lists, customer contracts, employee lists,
salary and benefits information, technologies,
processes, and other trade secrets), except for any
information that Respondent demonstrates (i) was or
becomes generally available to the public other than as
a result of a disclosure by Respondent, or (ii) was
available, or becomes available, to Respondent on a
non-confidential basis, but only if, to the knowledge of
Respondent, the source of such information is not in
breach of a contractual, legal, fiduciary, or other
obligation to maintain the confidentiality of the
information.

“Direct Cost” means the actual cost of labor, including
employee benefits, materials, resources, and services
plus the actual cost of any third-party charges.

“Divestiture Agreement” means any purchase and sale
agreement approved by the Commission between
Respondent (or between a Divestiture Trustee
appointed pursuant to Paragraph V of this Order) and
an Acquirer to purchase all or any of the Atmospheric
Gases Assets or the Airgas Microbulk Assets (or the
Air Products Microbulk Assets, if applicable)
including all amendments, exhibits, attachments,
agreements, and schedules thereto.

“Intellectual Property” means all intellectual property
owned or licensed (as licensor or licensee) by Airgas
or Air Products (as the case may be), in which Airgas
or Air Products has a proprietary interest, including (i)
commercial names, trade names, “doing business as”
(d/b/a) names, registered and unregistered trademarks,
logos, service marks and applications; (ii) all patents,
patent applications and inventions and discoveries that
may be patentable; (iii) all registered and unregistered
copyrights in both published works and unpublished
works; (iv) all know-how, trade secrets, confidential or
proprietary information, protocols, quality control
information, software, technical information, data,
process technology, plans, drawings and blue prints;
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and (v) all rights in internet web sites and internet
domain names presently used by Airgas or Air
Products.

“Microbulk Atmospheric Gases” means Atmospheric
Gases delivered in microbulk liquid form (as the term
“microbulk” generally is defined by participants in the
Atmospheric Gases industry, including by Respondent
in the ordinary course of its business), typically to an
on-site storage tank with a capacity greater than or
equal to 230 liters and less than or equal to 2,000 liters.

“Packaged Atmospheric Gases” means Atmospheric
Gases delivered in packaged form (as the term
“packaged” generally is defined by participants in the
Atmospheric Gases industry, including by Respondent
in the ordinary course of its business), typically in a
gaseous cylinder, a liquid dewar, or delivered as bulk
gas in a tube trailer.

“Person” means any individual, partnership, firm,
corporation,  association,  trust,  unincorporated
organization, or other entity.

“Record” means information that is inscribed on a
tangible medium or that is stored in an electronic or
other medium and is retrievable in perceivable form.

“Tangible Personal Property” means all machinery,
equipment, tools, furniture, office equipment,
computer hardware, supplies, materials, vehicles
(including delivery vehicles of any kind), and other
items of tangible personal property (other than
inventories) of every kind owned or leased by Airgas
or Air Products (as the case may be), together with any
express or implied warranty by the manufacturers or
sellers or lessors of any item or component part thereof
and all maintenance records and other documents
relating thereto.

“Transitional Assistance” means any (i) administrative
services (including, but not limited to, order
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processing, shipping, accounting, and information
transitioning services) or (ii) technical assistance with
respect to the production, refinement, distribution,
marketing, or sale of Atmospheric Gases.

IT IS FURTHER ORDERED that:

A

Respondent shall divest the Atmospheric Gases Assets
and the Airgas Microbulk Assets at no minimum price,
absolutely and in good faith, as an on-going business,
no later than 120 days from the Acquisition Date, to
one or more Acquirers that receive the prior approval
of the Commission and in a manner that receives the
prior approval of the Commission; provided, however,
that Respondent shall divest the Air Products
Microbulk Assets instead of the Airgas Microbulk
Assets at the option of an Acquirer.

At any time after February 15, 2011, if Respondent has
not acquired a majority of the Airgas Shares, the
Commission may, at its discretion, notify Respondent
that it shall be required to divest the Atmospheric
Gases Assets and Airgas Microbulk Assets pursuant to
the following terms:

1. Respondent shall not acquire a majority of the
Airgas Shares until it receives the Commission’s
prior approval of (a) the Acquirer(s) and (b) the
manner of divestiture of the Atmospheric Gases
Assets and the Airgas Microbulk Assets; and

2. Upon obtaining such Commission approval and
after acquiring a majority of the Airgas Shares,
Respondent shall divest the Atmospheric Gases
Assets and the Airgas Microbulk Assets at no
minimum price, absolutely and in good faith, as an
on-going business, no later than ten (10) days from
the Acquisition Date.
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Provided, however, that Respondent shall divest the
Air Products Microbulk Assets instead of the Airgas
Microbulk Assets at the option of an Acquirer.

If Respondent has not acquired a majority of the
Airgas Shares as of one year from the date the
Commission accepts the Consent Agreement for public
comment (“Expiration Date”) or if Respondent
withdraws its tender offer to acquire Airgas and does
not have a letter of intent or agreement to purchase
Airgas, Respondent shall:

1. Notify the Commission within five (5) days of
withdrawal of its tender offer (“Withdrawal
Date”); and

2. Shall divest on the New York Stock Exchange
absolutely and in good faith all its interest in
Airgas Shares within six (6) months from the
earlier of the (i) Expiration Date or (ii) Withdrawal
Date.

Respondent shall divest the (1) Atmospheric Gases
Assets in any relevant market area (as set forth in
Appendix A) to no more than one Acquirer and (2)
Airgas Microbulk Assets (or the Air Products
Microbulk Assets, if applicable) to the Acquirer of the
Atmospheric Gases Assets located in the Southeast
market (as set forth in Appendix A).

The Commission may order Respondent to divest
additional assets relating to Airgas’s business of
distribution, marketing, or sale of Bulk Atmospheric
Gases not included in the Atmospheric Gases Business
as the Commission determines will ensure the
divestiture of the Atmospheric Gases Assets as
ongoing viable enterprises.

No later than the date of divestiture of the Atmospheric
Gases Assets, Respondent shall grant to an Acquirer an
Atmospheric Gases License for any use in any
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business and take all actions necessary to facilitate the
unrestricted use of the license.

In the event that Respondent is unable to obtain any
consents, licenses, certificates, registrations, permits,
or other authorizations granted by:

1. Any governmental entity that are necessary to
operate the Atmospheric Gases Assets or Airgas
Microbulk Assets (or Air Products Microbulk
Assets, if applicable), Respondent shall provide
such assistance as an Acquirer may reasonably
request in an Acquirer’s efforts to obtain a
comparable authorization; and

2. Any other Person that are necessary to divest
the Atmospheric Gases Assets or Airgas Microbulk
Assets (or Air Products Microbulk Assets, if
applicable), Respondent shall, with the acceptance
of an Acquirer and the prior approval of the
Commission, substitute equivalent assets or
arrangements.

At the option of an Acquirer and subject to the prior
approval of the Commission, Respondent shall enter
into a supply agreement, not to exceed a period of
forty-eight (48) months, through which the Acquirer
shall supply Respondent with Atmospheric Gases in
substantially the same volumes that Airgas historically
obtained from the Atmospheric Gases Assets (or
relevant portions thereof) for use in its Packaged
Atmospheric Gases and Microbulk Atmospheric Gases
businesses (excluding the volume obtained for its
Airgas Microbulk Business or the volume used by Air
Products in the Air Products’ Microbulk Business if
the Air Products’” Microbulk Assets are divested
pursuant to this Order) prior to the Acquisition Date;
provided, however, that Respondent shall not terminate
its obligation under such supply agreement because of
a material breach by an Acquirer, in the absence of a
final order of a court of competent jurisdiction or
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arbitration proceeding (if an Acquirer agrees to
arbitration).

At the option of an Acquirer and subject to the prior
approval of the Commission, Respondent shall enter
into one or more agreements to provide Transitional
Assistance to an Acquirer. In such case, Respondent
shall provide Transitional Assistance sufficient to
enable an Acquirer to operate the divested assets and
business:

1. In substantially the same manner that Airgas or Air
Products (as the case may be) operated the divested
assets and business prior to the Acquisition Date;
and

2. At substantially the same level and quality as such
services were provided by Airgas or Air Products
(as the case may be) in connection with its
operation of the divested assets and business prior
to the Acquisition Date.

Provided, however, that Respondent shall not (i)
require an Acquirer to pay compensation for
Transitional Assistance that exceeds the Direct Cost of
providing such Transitional Assistance or (ii)
terminate its obligation to provide Transitional
Assistance because of a material breach by an
Acquirer of any agreement to provide such assis-tance,
in the absence of a final order of a court of competent
jurisdiction or arbitration proceeding (if an Acquirer
agrees to arbitration).

Respondent shall allow an Acquirer an opportunity to
identify, recruit, and employ any Atmospheric Gases
Employee:

1. Respondent shall (i) identify for an Acquirer each
Atmospheric Gases Employee, (ii) allow an
Acquirer an opportunity to interview any
Atmospheric Gases Employee, and (iii) allow an
Acquirer to inspect the personnel files and other
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documentation relating to any such employee, to
the extent permissible under applicable laws, no
later than:

a. Twenty (20) days prior to the date of
divestiture of the Atmospheric Gases Assets or
Airgas Microbulk Assets (or Air Products
Microbulk Assets, if applicable) and continuing
thereafter for a period of ninety (90) days after
the date of divestiture of the relevant assets, if
Respondent divests the relevant assets pursuant
to Paragraph Il.A. of this Order, or

b. Five (5) days prior to the date of divestiture of
the Atmospheric Gases Assets or Airgas
Microbulk Assets (or Air Products Microbulk
Assets, if applicable), or sooner, if permitted by
Airgas, and continuing thereafter for a period
of ninety (90) days after the date of divestiture
of the relevant assets, if Respondent divests the
relevant assets pursuant to Paragraph I1.B. of
this Order.

Respondent shall (i) not offer any incentive to any
Atmospheric  Gases Employee to decline
employment with an Acquirer, (ii) remove any
contractual imped-iments with Respondent that
may deter any Atmospheric Gases Employee from
accepting employment with an Acquirer, including,
but not Ilimited to, any non-compete or
confidentiality provisions of employment or other
contracts with Respondent that would affect the
ability of such employee to be employed by the
Acquirer, and (iii) not otherwise interfere with the
recruitment or hiring of any Atmospheric Gases
Employee by an Acquirer.

Respondent shall (i) vest all current and accrued
pension benefits as of the date of transition of
employment with an Acquirer for any Atmospheric
Gases Employee who accepts an offer of
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employment from the Acquirer no later than thirty
(30) days from the date Respondent divests the
relevant assets and (ii) provide any Key Employee
(hereinafter defined) to whom an Acquirer has
made a written offer of employment with
reasonable financial incentives to accept a position
with the Acquirer at the time of divestiture of the
relevant assets and business, pursuant to the terms
set forth in Confidential Appendix B attached to
this Order.

4. For a period of two (2) years after the date of
divestiture of the Atmospheric Gases Assets and
Airgas Microbulk Assets (or Air Products
Microbulk Assets, if applicable), Respondent shall
not, directly or indirectly, solicit, induce or attempt
to solicit or induce any Atmospheric Gases
Employee who has accepted an offer of
employment with an Acquirer, or who is employed
by an Acquirer, to terminate his or her employment
relationship with an Acquirer; provided, however,
a violation of this provision will not occur if: (1)
the individual’s employment has been terminated
by an Acquirer, (2) Respondent advertises for
employees in newspapers, trade publications, or
other media not targeted specifically at the
employees, or (3) Respondent hires employees
who apply for employment with Respondent, so
long as such employees were not solicited by
Respondent in violation of this paragraph.

For purposes of this Paragraph 11.J. and Confidential
Appendix B, “Key Employee” means any Atmospheric
Gases Employee identified by agreement between
Respondent and an Acquirer and made a part of a
Divestiture Agreement.

For a period of two (2) years from the date Respondent
divests the Atmospheric Gases Assets and Airgas
Microbulk Assets (or Air Products Microbulk Assets,
if applicable), Respondent shall not, directly or
indirectly, solicit, induce, or attempt to solicit or
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induce any Multi-Product Customer (hereinafter
defined) to discontinue or reduce its purchases of
Atmospheric Gases other than Packaged Atmospheric
Gases from an Acquirer and purchase such products
from Respondent; provided, however, that a violation
of this provision will not occur if: (1) a customer
initiates communications with Respondent regarding
Atmospheric Gases purchases or (2) Respondent
advertises in newspapers, trade publications, or other
media in a manner not targeted specifically at
customers of an Acquirer.

For purposes of this Paragraph I1.K., “Multi-Product
Customer” means a customer who purchased from
Airgas as of the Acquisition Date both (i) Packaged
Atmospheric Gases and (ii) Atmospheric Gases from
the Atmospheric Gases Business or the Airgas
Microbulk Business.

Respondent shall comply with all terms of any
Divestiture Agreement, and any breach by Respondent
of any term of such agreement shall constitute a
violation of this Order. If any term of the Divestiture
Agreement varies from the terms of this Order (“Order
Term?”), then to the extent that Respondent cannot fully
comply with both terms, the Order Term shall
determine Respondent’s obligations under this Order.
Respondent shall provide written notice to the
Commission no later than five days after any
modification of the Divestiture Agreement.

The purpose of the divestiture of the Atmospheric
Gases Assets and the Airgas Microbulk Assets (or Air
Products Microbulk Assets, if applicable) is to ensure
the continued use of the assets in the same businesses
in which such assets were engaged at the time this
Order becomes final and to remedy the lessening of
competition resulting from the acquisition as alleged in
the Commission’s Complaint.
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IT ISFURTHER ORDERED that:

A.

Respondent shall not (i) provide, disclose or otherwise
make available Confidential Business Information
owned by or pertaining to the Divested Assets and
Businesses (hereinafter defined) or the Air Products
Microbulk Assets and Air Products Microbulk
Business to any Person or (ii) use such Confidential
Business Information for any reason or purpose;
provided, however, that Respondent may disclose or
use such Confidential Business Information:

1. In the course of performing its obligations or as
permitted under this Order or the Order to Hold
Separate and Maintain Assets;

2. In the course of performing its obligations under
any Divestiture Agreement (including any
transitional services or supply agreements);

3. In the course of complying with financial reporting
requirements, obtaining legal advice, defending
legal claims, investigations, or enforcing actions
threatened or brought against the Divested Assets
and Businesses, or as required by law; and

4. Relating to the Air Products Microbulk Assets and
the Air Products Microbulk Business in the
ordinary course of business and in accordance with
past practice until such time that Respondent has
divested the Air Products Microbulk Assets, if
applicable;

Provided, however, that Confidential Business
Information relating to the Air Products Microbulk
Assets and Air Products Microbulk Business shall not
be subject to this Paragraph Il as of the date of
divestiture of the Airgas Microbulk Assets if
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Respondent divests such assets instead of the Air
Products Microbulk Assets under this Order.

If permitted under Paragraph III.A. of this Order,
Respondent shall disclose Confidential Business
Information owned by or pertaining to the Divested
Assets and Businesses or the Air Products Microbulk
Assets and Air Products Microbulk Business (i) only
to those Persons who require such information, (ii)
only to the extent such Confidential Business
Information is required, and (iii) only to those Persons
who agree in writing to maintain the confidentiality of
such information.

Respondent shall enforce the terms of this Paragraph
Il as to any Person other than an Acquirer of the
Atmospheric Gases Assets and take such action as is
necessary to cause each such Person to comply with
the terms of this Paragraph Ill, including training of
Respondent’s employees and all other actions that
Respondent would take to protect its own trade secrets
and proprietary information.

For purposes of this Paragraph Ill., “Divested Assets and
Businesses” means the Atmos-pheric Gases Assets, Atmospheric
Gases Business, Airgas Microbulk Assets, or Airgas Microbulk

Business.

V.

IT ISFURTHER ORDERED that:

A.

Prior to the Acquisition Date, Respondent may obtain
Confidential Business Information owned by or
pertaining to any Airgas business for the purposes of
conducting customary due diligence as permitted by
Airgas; provided, however, that:

1. Respondent may not obtain Confidential Business
Information owned by or pertaining to the
Atmospheric Gases Business or Airgas Microbulk



386

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 150

Decision and Order

Business relating to (i) current or future
information about any price plans, or price, cost, or
margin information at the customer level (but may
obtain aggregated, non-customer specific cost and
revenue information); (ii) Strategies or Policies
Related to Competition (hereinafter defined); or
(iii) Cost or Price Analyses (hereinafter defined);

2. With respect to any Confidential Business
Information that Respondent may obtain under this
Paragraph 1V.A., (i) no Person who is involved in
the pricing, marketing, sale, or production of
Atmospheric Gases in the United States (other than
officers, directors, and counsel) shall have access
to such information and (ii) any Person with access
to such information shall agree in writing to
maintain the confidentiality of the information.

After the Acquisition Date, Respondent may obtain
Confidential Business Information owned by or
pertaining to businesses other than the Atmospheric
Gases Business or Airgas Microbulk Business (until
Respondent has divested the Air Products Microbulk
Assets, if applicable) for the purposes of integration
planning with respect to such other businesses;
provided, however, that with respect to any
Confidential Business Information that Respondent
may obtain under this Paragraph 1V.B., the Integration
Clean Team (hereinafter defined) shall, until the end of
the Hold Separate Period, (i) have sole access to such
information (other than employees of the Hold
Separate Business); (ii) agree in writing to maintain
the confidentiality of the information; and (iii) not
provide such information to anyone other than in
aggregated or summary form to Air Products’ officers,
directors, and counsel.

For purposes of this Paragraph IV:
1. “Integration Clean Team” means (i) third parties

that Respondent has retained for the purpose of
acquiring and integrating Airgas, including but not
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limited to outside legal counsel, and (ii) no more
than twelve (12) Persons from Air Products,
provided that in no event shall such persons have
direct responsibility for pricing, marketing, sale, or
production of Atmospheric Gases in the United
States (except Air Products’ officers, directors, or
counsel);

2. “Strategies or Policies Related to Competition”
means information relating to a company’s current
or future approach to negotiating with customers,
targeting specific customers, identifying or in any
other manner attempting to win customers,
retaining customers, or risk of loss of customers,
including but not limited to all sales personnel call
reports, market studies, forecasts, and surveys
which contain such information; and

3. “ Cost or Price Analyses” means a formula,
analysis, method, study, test, program,
examination, tool, or other type of logical
reasoning used to determine a product’s cost or
price for an identifiable individual customer.

V.

IT IS FURTHER ORDERED that:

A.

If Respondent has not divested all of the Atmospheric
Gases Assets as required by Paragraphs II.A. or 11.B.
of this Order, the Commission may appoint one or
more Persons as Divestiture Trustee to divest the
Atmospheric Gases Assets or Airgas Microbulk Assets
(or Air Products Microbulk Assets, if applicable) in a
manner that satisfies the requirements of this Order.
The Divestiture Trustee appointed pursuant to this
Paragraph may be the same Person appointed as HS
Trustee pursuant to the relevant provisions of the
Order to Hold Separate and Maintain Assets.
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In the event that the Commission or the Attorney
General brings an action pursuant to § 5(I) of the
Federal Trade Commission Act, 15 U.S.C. 8 45(l), or
any other statute enforced by the Commission,
Respondent shall consent to the appointment of a
Divestiture Trustee in such action to divest the relevant
assets in accordance with the terms of this Order.
Neither the appointment of a Divestiture Trustee nor a
decision not to appoint a Divestiture Trustee under this
Paragraph shall preclude the Commission or the
Attorney General from seeking civil penalties or any
other relief available to it, including a court-appointed
Divestiture Trustee, pursuant to 8 5(1) of the Federal
Trade Commission Act, or any other statute enforced
by the Commission, for any failure by the Respondent
to comply with this Order.

The Commission shall select the Divestiture Trustee,
subject to the consent of Respondent, which consent
shall not be unreasonably withheld. The Divestiture
Trustee shall be a person with experience and expertise
in acquisitions and divestitures. If Respondent has not
opposed, in writing, including the reasons for
opposing, the selection of any proposed Divestiture
Trustee within ten (10) days after notice by the staff of
the Commission to Respondent of the identity of any
proposed Divestiture Trustee, Respondent shall be
deemed to have consented to the selection of the
proposed Divestiture Trustee.

Within ten (10) days after appointment of a Divestiture
Trustee, Respondent shall execute a trust agreement
that, subject to the prior approval of the Commission,
transfers to the Divestiture Trustee all rights and
powers necessary to permit the Divestiture Trustee to
effect the relevant divestiture or transfer required by
the Order.

If a Divestiture Trustee is appointed by the
Commission or a court pursuant to this Order,
Respondents shall consent to the following terms and
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conditions regarding the Divestiture Trustee’s powers,
duties, authority, and responsibilities:

1. Subject to the prior approval of the Commission,
the Divestiture Trustee shall have the exclusive
power and authority to assign, grant, license,
divest, transfer, deliver or otherwise convey the
relevant assets that are required by this Order to be
assigned, granted, licensed, divested, transferred,
delivered or otherwise conveyed.

2. The Divestiture Trustee shall have twelve (12)
months from the date the Commission approves the
trust agreement described herein to accomplish the
divestiture, which shall be subject to the prior
approval of the Commission. If, however, at the
end of the twelve (12) month period, the
Divestiture Trustee has submitted a plan of
divestiture or believes that the divestiture can be
achieved within a reasonable time, the divestiture
period may be extended by the Commission.

3. Subject to any demonstrated legally recognized
privilege, the Divestiture Trustee shall have full
and complete access to the personnel, books,
records, and facilities related to the relevant assets
that are required to be assigned, granted, licensed,
divested, delivered or otherwise conveyed by this
Order and to any other relevant information, as the
Divestiture Trustee may request. Respondent shall
develop such financial or other information as the
Divestiture Trustee may request and shall
cooperate  with  the  Divestiture  Trustee.
Respondent shall take no action to interfere with or
impede the Divestiture Trustee's accomplishment
of the divestiture. Any delays in divestiture caused
by Respondent shall extend the time for divestiture
under this Paragraph V in an amount equal to the
delay, as determined by the Commission or, for a
court-appointed Divestiture Trustee, by the court.
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4. The Divestiture Trustee shall use commercially

reasonable best efforts to negotiate the most
favorable price and terms available in each contract
that is submitted to the Commission, subject to
Respondent’s  absolute and  unconditional
obligation to divest expeditiously and at no
minimum price. The divestiture shall be made in
the manner and to an Acquirer as required by this
Order; provided, however, that if the Divestiture
Trustee receives bona fide offers from more than
one acquiring entity, and if the Commission
determines to approve more than one such
acquiring entity, the Divestiture Trustee shall
divest to the acquiring entity selected by
Respondent from among those approved by the
Commission; provided further, however, that
Respondent shall select such entity within five (5)
days of receiving notification of the Commission's
approval.

The Divestiture Trustee shall serve, without bond
or other security, at the cost and expense of
Respondent, on such reasonable and customary
terms and conditions as the Commission or a court
may set. The Divestiture Trustee shall have the
authority to employ, at the cost and expense of
Respondent, such consultants, accountants,
attorneys, investment bankers, business brokers,
appraisers, and other representatives and assistants
as are necessary to carry out the Divestiture
Trustee’s duties and responsibilities. The
Divestiture Trustee shall account for all monies
derived from the divestiture and all expenses
incurred. After approval by the Commission and,
in the case of a court-appointed Divestiture
Trustee, by the court, of the account of the
Divestiture Trustee, including fees for the
Divestiture Trustee’s services, all remaining
monies shall be paid at the direction of the
Respondent, and the Divestiture Trustee’s power
shall be terminated. The compensation of the
Divestiture Trustee shall be based at least in
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significant part on a commission arrangement
contingent on the divestiture of all of the relevant
assets that are required to be divested by this
Order.

Respondent shall indemnify the Divestiture Trustee
and hold the Divestiture Trustee harmless against
any losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the
performance of the Divestiture Trustee’s duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the
preparation for, or defense of, any claim, whether
or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or
expenses result from gross negligence or willful
misconduct by the Divestiture Trustee. For
purposes of this Paragraph V.E.6., the term
“Divestiture Trustee” shall include all Persons
retained by the Divestiture Trustee pursuant to
Paragraph V.E.5. of this Order.

The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order.

The Divestiture Trustee shall report in writing to
Respondent and to the Commission every sixty
(60) days concerning the Divestiture Trustee’s
efforts to accomplish the divestiture.

Respondent or the Commission may require the
Divestiture Trustee and each of the Divestiture
Trustee’s consultants, accountants, attorneys, and
other representatives and assistants to sign a
customary confidentiality agreement; provided,
however, that such agreement required by
Respondent shall not restrict the Divestiture
Trustee from providing any information to the
Commission.
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If the Commission determines that a Divestiture
Trustee has ceased to act or failed to act diligently,
the Commission may appoint a substitute Divestiture
Trustee in the same manner as provided in this
Paragraph V.

The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own
initiative or at the request of the Divestiture Trustee
issue such additional orders or directions as may be
necessary or appropriate to accomplish the divestiture
required by this Order.

VI.

IT ISFURTHER ORDERED that:

A.

Within thirty (30) days after the earlier of (i) the
Acquisition Date or (ii) February 15, 2011, and every
thirty (30) days thereafter until Respondent has fully
complied with the provisions of Paragraphs Il.A.-C. of
this Order, Respondent shall submit to the
Commission a verified written report setting forth in
detail the manner and form in which it intends to
comply, is complying, and has complied with this
Order and the Order to Hold Separate and Maintain
Assets. Respondent shall include in its compliance
reports, among other things that are required from time
to time:

1. A full description of the efforts being made to
comply with this Order and with the Order to Hold
Separate and Maintain Assets, including a
description of all substantive contacts or
negotiations relating to the divestiture and
approval, and the identities of all parties contacted.

2. Copies, other than of privileged materials, of all
written communications to and from such parties,
all internal memoranda, and all reports and
recommendations concerning the divestiture and
approval, and, as applicable, a statement that the
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divestiture(s) approved by the Commission have
been accomplished, including a description of the
manner in which Respondent completed such
divestiture and the date the divestiture was
accomplished.

B. One (1) year after the date this Order becomes final,
annually thereafter for the next nine (9) years on the
anniversary of the date this Order becomes final, and
at such other times as the Commission may request,
Respondent shall file a verified written report with the
Commission setting forth in detail the manner and
form in which it has complied and is complying with
the Order and any Divestiture Agreement.

VII.

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to any proposed (1)
dissolution of the Respondent, (2) acquisition, merger or
consolidation of Respondent, or (3) any other change in the
Respondent that may affect compliance obligations arising out of
this Order, including but not limited to assignment, the creation or
dissolution of subsidiaries, or any other change in Respondent.

VIII.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request and
upon five (5) days’ notice to Respondent, Respondent shall,
without restraint or interference, permit any duly authorized
representative(s) of the Commission:

A. Access, during business office hours of the
Respondent and in the presence of counsel, to all
facilities and access to inspect and copy all books,
ledgers, accounts, correspondence, memoranda and all
other records and documents in the possession or
under the control of the Respondent, which copying
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services shall be provided by the Respondent at its
expense; and

B. To interview officers, directors, or employees of the
Respondent, who may have counsel present, regarding
such matters.

IX.

IT IS FURTHER ORDERED that this Order shall terminate
ten (10) years from the date this Order becomes final.

By the Commission.
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APPENDIX A
Airgas ASUs By Relevant Market
Northeast
Bozrah, Connecticut

Eastern Midwest

Carrollton, Kentucky
Canton, Ohio
Dayton, Ohio

Chicago-Milwaukee metropolitan area

New Carlisle, Indiana
Madison, Wisconsin
Waukesha, Wisconsin

Southeast

Carrollton, Georgia

Jefferson, Georgia

Gaston, South Carolina (2 ASUs)
Rock Hill, South Carolina
Chester, Virginia

Oklahoma and surrounding areas

Mulberry, Arkansas
Lawton, Oklahoma

The Atmospheric Gases Assets shall not include any assets
relating to Airgas’s Atmospheric Gases Business in Hawaii.
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CONFIDENTIAL APPENDIX B

[Redacted From Public Record Version,
But Incorporated By Reference]



AIR PRODUCTS AND CHEMICALS, INC. 397

Order to Maintain Assets

ORDER TO HOLD SEPARATE
AND MAINTAIN ASSETS

The Federal Trade Commission (“Commission”) having
initiated an investigation of the proposed acquisition by Air
Products and Chemicals, Inc. (“Air Products” or “Respondent”) of
the outstanding voting securities of Airgas, Inc. (“Airgas”) and
Respondent having been furnished thereafter with a copy of the
draft of Complaint that the Bureau of Competition proposed to
present to the Commission for its consideration and which, if
issued by the Commission, would charge Respondent with
violations of Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 8§ 45; and

Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondent of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondent
has violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having determined to accept
the executed Consent Agreement and to place such Consent
Agreement containing the Decision and Order on the public
record for a period of thirty (30) days for the receipt and
consideration of public comments, now in further conformity with
the procedure described in Commission Rule 2.34, 16 C.F.R. §
2.34, the Commission hereby issues its Complaint, makes the
following jurisdictional findings and issues this Order to Hold
Separate and Maintain Assets (“Hold Separate™):

1. Respondent Air Products is a corporation organized,
existing, and doing business under, and by virtue of,
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the laws of Delaware, with its office and principal
place of business located at 7201 Hamilton Boulevard,
Allentown, PA 18195.

The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the
Respondent and the proceeding is in the public
interest.

ORDER

IT IS ORDERED that, as used in this Hold Separate, the
following definitions, and all other definitions used in the Consent
Agreement and the proposed Decision and Order (and when made
final, the Decision and Order), shall apply:

A

“Acquisition” means the acquisition of Airgas, Inc. by
Air Products.

“Airgas, Inc.” means a corporation organized, existing,
and doing business under, and by virtue of, the laws of
the State of Delaware, with its office and principal
place of business located at 259 North Radnor-Chester
Road, Suite 100, Radnor, PA 19087.

“Decision and Order” means (i) the Proposed Decision
and Order contained in the Consent Agreement in this
matter until the issuance and service of a final
Decision and Order by the Commission; and (ii) the
Final Decision and Order issued by the Commission
following the issuance and service of a final Decision
and Order by the Commission.

“Divestiture Date” means, with regard to any of the
Atmospheric Gases Assets or the Airgas Microbulk
Assets (or Air Products Microbulk Assets, if
applicable), the date on which Respondent (or a
Divestiture Trustee) closes on the divestiture of those
assets completely and as required by Paragraph Il (or
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Paragraph V) of the Decision and Order to an Acquirer
approved by the Commission.

E. “Hold Separate” means this Order to Hold Separate
and Maintain Assets.

F. “Hold Separate Business” means Airgas, Inc.

G. “Hold Separate Period” means the time period during

which the Hold Separate is in effect, which shall begin
on the Acquisition Date and terminate pursuant to
Paragraph V1 hereof.

H. “HS Trustee” means the Person appointed pursuant to
Paragraph 11.C.1. of this Hold Separate.

I “Manager” means the Person appointed pursuant to
Paragraph 11.C.2. of this Hold Separate.

J. “Orders” means the Decision and Order and this Hold
Separate.

IT IS FURTHER ORDERED that during the Hold Separate
Period:

A. Respondent shall:

1. Hold the Hold Separate Business separate, apart,
and independent as required by this Hold Separate
and shall vest the Hold Separate Business with all
rights, powers, and authority necessary to conduct
its business.

2. Not exercise direction or control over, or influence
directly or indirectly, the Hold Separate Business
or any of its operations, or the HS Trustee, except
to the extent that Respondent must exercise
direction and control over the Hold Separate
Business as is necessary to assure compliance with
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this Hold Separate, the Consent Agreement, the
Decision and Order, and all applicable laws.

Respondent shall take such actions as are necessary to
maintain and assure the continued maintenance of the
viability, marketability and competitiveness of the
Hold Separate Business, and to prevent the destruction,
removal, wasting, deterioration, or impairment of any
of the assets, except for ordinary wear and tear, and
shall not sell, transfer, encumber or otherwise impair
the Hold Separate Business (except as required by the
Decision and Order).

Respondents shall hold the Hold Separate Business
separate, apart, and independent of Air Products on the
following terms and conditions:

1. At any time after Respondent signs the Consent
Agreement, the Commission shall appoint one or
more Persons to serve as HS Trustee to manage the
Hold Separate Business and ensure that
Respondent complies with its obligations as
required by this Hold Separate and the Decision
and Order:

a. The Commission shall select the HS Trustee,
subject to the consent of the Respondent, which
consent shall not be unreasonably withheld. If
Respondent has not opposed in writing,
including the reasons for opposing, the
selection of any proposed trustee within ten
(10) business days after notice by the staff of
the Commission to Respondent of the identity
of any proposed HS Trustee, Respondent shall
be deemed to have consented to the selection of
the proposed trustee.

b. The HS Trustee shall have the responsibility
for monitoring the organization of the Hold
Separate Business; supervising the
management of the Hold Separate Business by
the Manager; maintaining the independence of
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the Hold Separate Business; and monitoring
Respondent’s compliance with its obligations
pursuant to the Orders, including maintaining
the viability, marketability and competitiveness
of the Hold Separate Business pending
divestiture.

c. No later than three (3) days after appointment
of the HS Trustee, Respondent shall execute an
agreement that, subject to the prior approval of
the Commission, transfers to and confers upon
the HS Trustee all rights, powers, and authority
necessary to permit the HS Trustee to perform
his duties and responsibilities pursuant to this
Hold Separate, in a manner consistent with the
purposes of the Decision and Order.

d. Subject to all applicable laws and regulations,
the HS Trustee shall have full and complete
access to all personnel, books, records,
documents and facilities of the Hold Separate
Business, and to any other relevant information
as the HS Trustee may reasonably request
including, but not limited to, all documents and
records kept by Respondent in the ordinary
course of business that relate to the Hold
Separate Business. Respondent shall develop
such financial or other information as the HS
Trustee may reasonably request and shall
cooperate with the HS Trustee.

e. Respondent shall take no action to interfere
with or impede the HS Trustee’s ability to
monitor Respondent’s compliance with this
Hold Separate, the Consent Agreement or the
Decision and Order or otherwise to perform his
duties and responsibilities consistent with the
terms of this Hold Separate.

f. The HS Trustee shall have the authority to
employ, at the cost and expense of Respondent,
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such consultants, accountants, attorneys, and
other representatives and assistants as are
reasonably necessary to carry out the HS
Trustee’s duties and responsibilities.

The Commission may require the HS Trustee
and each of the HS Trustee’s consultants,
accountants, attorneys, and other
representatives and assistants to sign an
appropriate confidentiality agreement relating
to materials and information received from the
Commission in connection with performance of
the HS Trustee’s duties.

Respondent may require the HS Trustee and
each of the HS Trustee’s consultants,
accountants, attorneys, and other
representatives and assistants to sign an
appropriate confidentiality agreement;
provided, however, that such agreement shall
not restrict the HS Trustee from providing any
information to the Commission.

The HS Trustee shall serve, without bond or
other security, at the cost and expense of
Respondents, on reasonable and customary
terms commensurate with the person’s
experience and responsibilities.

Respondents shall indemnify the HS Trustee
and hold him harmless against any losses,
claims, damages, liabilities, or expenses arising
out of, or in connection with, the performance
of the HS Trustee’s duties, including all
reasonable fees of counsel and other expenses
incurred in connection with the preparation for,
or defense of any claim, whether or not
resulting in any liability, except to the extent
that such liabilities, losses, damages, claims, or
expenses result from gross negligence or
willful misconduct by the HS Trustee.
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k. Thirty (30) days after the Acquisition Date, and
every thirty (30) days thereafter until the Hold
Separate terminates, the HS Trustee shall report
in writing to the Commission concerning the
efforts to accomplish the purposes of this Hold
Separate and Respondent’s compliance with its
obligations under the Hold Separate and the
Decision and Order. Included within that
report shall be the HS Trustee’s assessment of
the extent to which the Hold Separate Business
is meeting (or exceeding) its projected goals as
are reflected in operating plans, budgets,
projections or any other regularly prepared
financial statements.

I. If the HS Trustee ceases to act or fails to act
diligently and consistent with the purposes of
this Hold Separate, the Commission may
appoint a substitute HS Trustee consistent with
the terms of this Hold Separate.

m. The HS Trustee shall serve until the day after
the Divestiture Date; provided, however, that
the Commission may extend or modify this
period as may be necessary or appropriate to
accomplish the purposes of the Orders.

No later than ten (10) days after the Acquisition
Date, Respondent shall appoint a Manager,
approved by the HS Trustee in consultation with
Commission staff, from among the current
employees of the Hold Separate Business to
manage and maintain the operations of the Hold
Separate Business in the regular and ordinary
course of business and in accordance with past
practice:

a. The Manager shall report directly and
exclusively to the HS Trustee and shall manage
the Hold Separate Business independently of
the management of Respondent. The Manager
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shall not be involved, in any way, in the
operations of the other businesses of
Respondent during the term of this Hold
Separate.

No later than three (3) days after appointment
of a Manager, Respondent shall enter into a
management agreement with the Manager that,
subject to the prior approval of the HS Trustee,
shall transfer all rights, powers, and authority
necessary to permit the Manager to perform his
duties and responsibilities pursuant to this Hold
Separate, in a manner consistent with the
purposes of the Decision and Order.

The Manager shall make no material changes
in the ongoing operations of the Hold Separate
Business except with the approval of the HS
Trustee, in consultation with the Commission
staff.

The Manager shall have the authority, with the
approval of the HS Trustee, to remove Hold
Separate Business employees and replace them
with others of similar experience or skills. If
any Person ceases to act or fails to act
diligently and consistent with the purposes of
this Hold Separate, the Manager, in
consultation with the HS Trustee, may request
Respondents to, and Respondents shall, appoint
a substitute Person, which Person the Manager
shall have the right to approve.

In addition to Hold Separate Business
employees, the Manager may, with the
approval of the HS Trustee, employ such
Persons as are reasonably necessary to assist
the Manager in managing the Hold Separate
Business.

Respondent shall provide the Manager with
reasonable financial incentives to undertake
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this position. Such incentives shall include a
continuation of all employee benefits,
including regularly scheduled raises, bonuses,
vesting of pension benefits (as permitted by
law), and additional incentives as may be
necessary to assure the continuation and
prevent any diminution of the Hold Separate
Business’s  viability,  marketability  and
competitiveness until the Divestiture Date, and
as may otherwise be necessary to achieve the
purposes of this Hold Separate.

g. The HS Trustee shall be permitted, in
consultation with the Commission staff, to
remove the Manager for cause. Within three
(3) days of such removal, Respondent shall
appoint a replacement Manager on the same
terms and conditions as provided in this Hold
Separate. In the event that the Manager
voluntarily ceases to act as a Manager, then
Respondent shall appoint a substitute Manager
within three (3) days on the same terms and
conditions as provided in this Hold Separate.

h. The Manager shall serve, without bond or other
security, at the cost and expense of
Respondent, on reasonable and customary
terms commensurate with the person’s
experience and responsibilities.

i. Respondent shall indemnify the Manager and
hold him harmless against any losses, claims,
damages, liabilities, or expenses arising out of,
or in connection with, the performance of the
Manager’s duties, including all reasonable fees
of counsel and other expenses incurred in
connection with the preparation for, or defense
of any claim, whether or not resulting in any
liability, except to the extent that such
liabilities, losses, damages, claims, or expenses
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result from gross negligence or willful
misconduct by the Manager.

3. The Hold Separate Business shall be staffed with

sufficient employees to maintain the viability and
competitiveness of the Hold Separate Business. To
the extent that such employees leave or have left
the Hold Separate Business prior to the Divestiture
Date, the Manager, with the approval of the HS
Trustee, may replace departing or departed
employees with persons who have similar
experience and expertise or determine not to
replace such departing or departed employees.

Respondent shall provide the Hold Separate
Business with sufficient financial and other
resources:

a. as are appropriate in the judgment of the HS
Trustee to operate the Hold Separate Business
as it is currently operated (including efforts to
generate new business);

b. to perform all maintenance to, and
replacements of, the assets of the Hold
Separate Business in the ordinary course of
business and in accordance with past practice;

c. to carry on existing and planned capital
projects and business plans; and

d. to maintain the viability, competitiveness, and
marketability of the Hold Separate Business.

Such financial resources to be provided to the Hold
Separate Business shall include, but shall not be
limited to, (i) general funds, (ii) capital, (iii)
working capital, and (iv) reimbursement for any
operating losses, capital losses, or other losses;
provided, however, that, consistent with the
purposes of the Decision and Order and in
consultation with the HS Trustee, the Manager
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may reduce in scale or pace any capital or research
and development project, or substitute any capital
or research and development project for another of
the same cost.

Respondent shall cause the HS Trustee, the
Manager, and each of Respondent’s employees
(excluding those employed in the Hold Separate
Business) having access to Confidential Business
Information of or pertaining to the Hold Separate
Business to submit to the Commission a signed
statement that the individual will maintain the
confidentiality required by the terms and
conditions of this Hold Separate. These
individuals must retain and maintain all
Confidential Business Information of or pertaining
to the Hold Separate Business on a confidential
basis and, except as is permitted by this Hold
Separate or the Decision and Order, such Persons
shall be prohibited from disclosing, providing,
discussing, exchanging, circulating, or otherwise
furnishing any such information to or with any
other Person whose employment involves any of
Respondent’s businesses or activities other than the
Hold Separate Business.

Except for the Manager and Hold Separate
Business employees, and except to the extent
provided in this Hold Separate, Respondent shall
not permit any other of its employees, officers, or
directors to be involved in the operations of the
Hold Separate Business.

Respondent’s employees (excluding the Hold
Separate Business employees) shall not receive, or
have access to, or use or continue to use any
Confidential Business Information of the Hold
Separate Business except:

a. as required by law; and
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b. to the extent that necessary information is
exchanged:

(1) in the course of consummating the
Acquisition;

(2) in negotiating agreements to divest assets
pursuant to the Decision and Order and
engaging in related due diligence;

(3) in complying with or as permitted by this
Hold Separate or the Decision and Order;

(4) in overseeing compliance with policies and
standards concerning the safety, health and
environmental aspects of the operations of
the Hold Separate Business and the
integrity of the financial controls of the
Hold Separate Business;

(5) in defending legal claims, investigations or
enforcement actions threatened or brought
against or related to the Hold Separate
Business; or

(6) in obtaining legal advice.

Nor shall the Manager or any Hold Separate
Business employees receive or have access to, or
use or continue to use, any Confidential Business
Information relating to Respondent’s businesses
(not subject to the Hold Separate), except such
information as is necessary to maintain and operate
the Hold Separate Business. Respondent may
receive aggregate financial and operational
information relating to the Hold Separate Business
only to the extent necessary to allow Respondent to
comply with the requirements and obligations of
the laws of the United States and other countries,
to prepare consolidated financial reports, tax
returns, reports required by securities laws, and
personnel reports, and to comply with this Hold
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Separate or in complying with or as permitted by
the Decision and Order. Any such information that
is obtained pursuant to this subparagraph shall be
used only for the purposes set forth in this
subparagraph.

Respondent and the Hold Separate Business shall
jointly implement, and at all times during the Hold
Separate Period maintain in operation, a system, as
approved by the HS Trustee, of access and data
controls to prevent unauthorized access to or
dissemination of Confidential Business
Information of the Hold Separate Business,
including, but not limited to, the opportunity by the
HS Trustee, on terms and conditions agreed to with
Respondent, to audit Respondent’s networks and
systems to verify compliance with this Hold
Separate.

No later than ten (10) days after the Acquisition
Date, Respondent shall establish  written
procedures, subject to the approval of the HS
Trustee, covering the management, maintenance,
and independence of the Hold Separate Business
consistent with the provisions of this Hold
Separate.

No later than ten (10) days after the Acquisition
Date, Respondent shall circulate to employees of
the Hold Separate Business, and to persons who
are employed in Respondent’s businesses that
compete with the Hold Separate Business, a notice
of this Hold Separate and the Consent Agreement,
in the form attached hereto as Appendix A.

Respondent shall provide each Atmospheric Gases
Employee with reasonable financial incentives to
continue in his or her position consistent with past
practices and/or as may be necessary to preserve the
marketability, viability and competitiveness of the
Atmospheric Gases Assets and Airgas Microbulk



410

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 150

Order to Maintain Assets

Assets pending divestiture.  Such incentives shall
include a continuation of all employee benefits,
including regularly scheduled raises, bonuses, vesting
of pension benefits (as permitted by law), and
additional incentives as may be necessary to assure the
continuation and prevent any diminution of the
viability, marketability and competitiveness of the
Atmospheric Gases Assets and Airgas Microbulk
Assets until the applicable Divestiture Date, and as
may otherwise be necessary to achieve the purposes of
this Hold Separate.

The purpose of this Hold Separate is to: (1) preserve
the assets and businesses within the Hold Separate
Business as viable, competitive, and ongoing
businesses independent of Respondent until the
divestiture required by the Decision and Order is
achieved; (2) assure that no Confidential Business
Information is exchanged between Respondent and the
Hold Separate Business, except in accordance with the
provisions of this Hold Separate and the Decision and
Order; (3) prevent interim harm to competition
pending the divestiture and other relief;, and (4)
maintain the full economic viability, marketability and
competitiveness of the Atmospheric Gases Assets and
Airgas Microbulk Assets, and prevent the destruction,
removal, wasting, deterioration, or impairment of any
of the Atmospheric Gases Assets or Airgas Microbulk
Assets except for ordinary wear and tear.

IT IS FURTHER ORDERED that from the date Respondent

executes the Consent Agreement and during the Hold Separate
Period, Respondent shall take such actions as are necessary to
maintain the viability, marketability, and competitiveness of the
Air Products Microbulk Business. Among other things that may
be necessary, Respondent shall:

Maintain the operations of the Air Products Microbulk
Business in the regular and ordinary course of business
and in accordance with past practice (including regular
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repair and maintenance) until either the Air Products
Microbulk Assets or Airgas Microbulk Assets have
been divested;

Provide sufficient working capital to operate the Air
Products Microbulk Business at least at current rates of
operation, to meet all capital calls with respect to the
Air Products Microbulk Business and to carry on, at
least at their scheduled pace, all capital projects,
business plans and promotional activities;

Make available for use by the Air Products Microbulk
Business funds sufficient to perform all routine
maintenance and all other maintenance as may be
necessary to, and all replacements of, the Air Products
Microbulk Business;

Continue, at least at their scheduled pace, any
additional expenditures relating to the Air Products
Microbulk Business authorized prior to the date the
Consent Agreement was signed by Respondent
including, but not limited to, all marketing
expenditures;

Use best efforts to maintain and increase sales of the
Air Products Microbulk Business, and to maintain at
budgeted levels for the year 2009 or the current year,
whichever are higher, all administrative, technical, and
marketing support for the Air Products Microbulk
Business;

Provide such support services to the Air Products
Microbulk Business as were being provided to these
businesses as of the date the Consent Agreement was
signed by Respondent;

Maintain a work force at least equivalent in size,
training, and expertise to what has been associated
with the Air Products Microbulk Business prior to the
Acquisition Date;
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H. Assure that Respondent’s employees with primary
responsibility for managing and operating the Air
Products Microbulk Business are not transferred or
reassigned to other areas within Respondent’s
organizations except for transfer bids initiated by
employees pursuant to Respondent’s regular,
established job posting policy; and

l. Use best efforts to preserve and maintain the existing
relationships with customers, suppliers, vendors,
private and governmental entities, and others having
business relations with the Air Products Microbulk
Business.

V.

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to any proposed (1)
dissolution of Respondent, (2) acquisition, merger or
consolidation of Respondent, or (3) any other change in
Respondent that may affect compliance obligations arising out of
this Hold Separate, including but not limited to assignment, the
creation or dissolution of subsidiaries, or any other change in
Respondent.

V.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Hold Separate, and
subject to any legally recognized privilege, and upon written
request and upon five (5) days’ notice to Respondent, Respondent
shall, without restraint or interference, permit any duly authorized
representative(s) of the Commission:

A. Access, during business office hours of the
Respondent and in the presence of counsel, to all
facilities and access to inspect and copy all books,
ledgers, accounts, correspondence, memoranda and all
other records and documents in the possession or
under the control of the Respondent, which copying
services shall be provided by the Respondent at its
expense; and
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To interview officers, directors, or employees of the
Respondent, who may have counsel present, regarding
such matters.

VI.

IT IS FURTHER ORDERED that this Hold Separate shall
terminate at the earlier of:

A.

Three (3) business days after the Commission
withdraws its acceptance of the Consent Agreement
pursuant to the provisions of Commission Rule 2.34,
16 C.F.R. § 2.34; or

The day after the Divestiture Date of the Atmospheric
Gases Assets and Airgas Microbulk Assets (or Air
Products Microbulk Assets, if applicable) required to
be divested pursuant to the Decision and Order.

By the Commission.

ANALYSIS OF AGREEMENT CONTAINING CONSENT

ORDER TO AID PUBLIC COMMENT

l. Introduction

The Federal Trade Commission (“Commission”) has accepted
from Air Products and Chemicals, Inc. (“Air Products”), subject
to final approval, an Agreement Containing Consent Orders
(“Consent Agreement”), which is designed to remedy the
anticompetitive effects resulting from Air Products’ proposed
acquisition of Airgas, Inc. (“Airgas”). Under the terms of the
Consent Agreement, Air Products is required, among other things,
to divest 15 air separation units (“ASUs”) and related assets
currently owned and operated by Airgas in the following



414 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 150

Analysis to Aid Public Comment

locations: (1) Bozrah, Connecticut; (2) Carrollton, Kentucky; (3)
Canton, Ohio; (4) Dayton, Ohio; (5) New Carlisle, Indiana; (6)
Madison, Wisconsin; (7) Waukesha, Wisconsin; (8) Carrollton,
Georgia; (9) Jefferson, Georgia; (10) Gaston, South Carolina (2
ASUs); (11) Rock Hill, South Carolina; (12) Chester, Virginia;
(13) Mulberry, Arkansas; and (14) Lawton, Oklahoma. With the
divestiture of these ASUs and related assets, the competition that
would otherwise be eliminated through the proposed acquisition
of Airgas by Air Products will be fully preserved.

The proposed Consent Agreement has been placed on the
public record for thirty days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty days, the Commission will again
review the proposed Consent Agreement and the comments
received, and will decide whether it should withdraw from the
proposed Consent Agreement, modify it, or make final the
accompanying Decision and Order (“Order”).

On February 11, 2010, Air Products announced its intention to
acquire all of the outstanding shares of Airgas pursuant to an all-
cash tender offer for an aggregate purchase price of approximately
$7.0 billion. Consummation of this transaction is subject to
acceptance of the offer by a sufficient number of the shareholders
of Airgas. Airgas has repeatedly recommended that its
shareholders not tender their shares, and a sufficient number of
shares have not been tendered to date. It could be several months
or more until the proposed acquisition is consummated, if it is
consummated at all.

The Commission’s complaint alleges the facts described
below and that the proposed acquisition, if consummated, would
violate Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18,
and Section 5 of the Federal Trade Commission Act, as amended,
15 U.S.C. § 45, by lessening competition in certain regional
markets in the United States for the manufacture and sale of bulk
liquid oxygen and bulk liquid nitrogen.

Il. The Parties

Air Products is a global supplier of industrial, medical, and
specialty gases for use in a variety of industries, including health



AIR PRODUCTS AND CHEMICALS, INC. 415

Analysis to Aid Public Comment

care, technology, and energy. Air Products is the second-largest
industrial gas supplier in the United States with 32 liquid
atmospheric gas-producing plants throughout the United States.

Airgas is the fifth-largest industrial gas supplier in the United
States. Airgas operates 16 liquid atmospheric gas-producing
plants in the United States, most of which are concentrated in the
Eastern United States. Airgas also is the largest U.S. distributor
of packaged industrial, medical, and specialty gases and
hardgoods, such as welding equipment and supplies.

I11. The Products and Structure of the Markets

Both Air Products and Airgas own and operate ASUs in the
United States that produce liquid atmospheric gases, including
liquid oxygen and liquid nitrogen. Each gas has specific
properties that make it uniquely suited for the applications in
which it is used. For most of these applications, there is no viable
substitute for the use of oxygen or nitrogen. Accordingly,
customers would not switch to another gas or product even if the
price of liquid oxygen or liquid nitrogen increased by five to ten
percent.

There are three primary and distinct methods of distributing
oxygen and nitrogen: (1) in packaged form (typically delivered in
gaseous cylinders or liquid dewars); (2) in bulk liquid form; and
(3) in gaseous form via on-site ASUs or pipelines connecting
customers to nearby ASUs. Customers choose a distribution
method based on the volume of gas required. Customers who use
bulk liquid oxygen or nitrogen require volumes of these gases that
are too large to purchase economically in cylinders, but too small
to justify the expense of an on-site ASU or pipeline. Thus, even if
the price of liquid oxygen or liquid nitrogen increased by five to
ten percent, customers would not switch to another method of
distribution.

Due to high transportation costs, bulk liquid oxygen and
nitrogen may only be purchased economically from a supplier
with an ASU located within 150 to 250 miles of the customer.
Therefore, it is appropriate to analyze the competitive effects of
the proposed acquisition in regional geographic markets for bulk
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liquid oxygen and nitrogen. The relevant geographic markets in
which to analyze the effects of the proposed acquisition are (1) the
Northeast (including Connecticut, Maine, Massachusetts, New
Hampshire, Eastern New York, Rhode Island, and Vermont), (2)
the Eastern Midwest (including Eastern Indiana, Northern
Kentucky, Southeastern Michigan, Ohio, Western Pennsylvania,
and Northern West Virginia), (3) the Chicago-Milwaukee
metropolitan area (including the area 150 miles around Chicago),
(4) the Southeast (including part of Alabama, all of Georgia,
North Carolina, and South Carolina, part of Tennessee, and
Southern Virginia), and (5) Oklahoma and surrounding areas
(including Western Arkansas, Southeastern Kansas, Southwestern
Missouri, Oklahoma, and Northeastern Texas). Because the
boundaries of the relevant geographic markets at issue are largely
determined by the proximity of overlapping ASUs, those
geographic markets with a greater number of proximate,
overlapping ASUs — for example, the Southeast market — tend to
be larger in size than those markets with fewer such ASUs — for
example, the Chicago-Milwaukee market.

The markets for bulk liquid oxygen and nitrogen are highly
concentrated. In all but the Oklahoma market, Air Products and
Airgas are two of only five companies supplying bulk liquid
oxygen and nitrogen to customers. In the Oklahoma market, Air
Products is the largest supplier, and the parties are two of only six
suppliers of bulk liquid oxygen and nitrogen.

IV. Effects of the Acquisition

In each of the relevant markets, as a result of the proposed
acquisition, a significant competitor would be eliminated, and a
small number of viable competitors would remain. Certain
market conditions, including the relative homogeneity of the firms
and products involved
and availability of detailed market information, are conducive to
the firms reaching terms of coordination and detecting and
punishing deviations from those terms. Therefore, the proposed
acquisition would enhance the likelihood of collusion or
coordinated action between or among the remaining firms in each
market.
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The proposed acquisition also would eliminate direct and
substantial competition between Air Products and Airgas in these
areas, provide Air Products with a larger base of sales on which to
enjoy the benefit of a unilateral price increase, and eliminate a
competitor to which customers otherwise could have diverted
their sales in markets where alternative sources of supply are
already limited. The proposed acquisition, therefore, likely would
allow Air Products to exercise market power unilaterally,
increasing the likelihood that purchasers of bulk liquid oxygen or
bulk liquid nitrogen would be forced to pay higher prices in these
areas.

V. Entry

Significant impediments to new entry exist in the markets for
bulk liquid oxygen and nitrogen. In order to be competitively
viable in the relevant markets, an ASU must produce at least 250
to 300 tons per day of liquid product. The cost to construct a
plant sufficiently large to be cost-effective can be 30 to 50 million
dollars, most of which are sunk costs and cannot be recovered.
Although an ASU can be constructed within two years, it is not
economically justifiable to build an ASU before contracting to sell
a substantial portion of the plant’s capacity, either to an on-site
customer or to liquid customers. On-site customers normally sign
long-term contracts. Because such opportunities to contract with
these customers are rare, it is uncertain whether such an
opportunity would arise in the near future in any of the areas
affected by the proposed acquisition. It is even more difficult and
time-consuming for a potential new entrant to contract with
enough liquid gas customers to justify building a new ASU.
These customers are generally locked into contracts with existing
suppliers that typically last between five and seven years. Even if
the new entrant were able to secure enough customers to justify
constructing a new ASU in any of the affected markets, the new
entrant may still need to rely on incumbent suppliers to obtain
liquid gases to service the new entrant’s customers while the ASU
was constructed. Given the difficulties of entry, it is unlikely that
new entry could be accomplished in a timely manner in the bulk
liquid oxygen and nitrogen markets to defeat a likely price
increase caused by the proposed acquisition.
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The proposed Consent Agreement remedies the acquisition’s
likely anticompetitive effects in the markets for bulk liquid
oxygen and bulk liquid nitrogen. Pursuant to the Consent
Agreement, Air Products will divest all of the Airgas business and
assets relating to the manufacture or sale of bulk liquid oxygen
and nitrogen in the identified geographic markets. The Consent
Agreement provides that Air Products must find a buyer for the
ASUs, at no minimum price, that is acceptable to the
Commission, no later than four months from the date on which
Air Products consummates its acquisition of Airgas. If Air
Products is unable to consummate the acquisition by February 15,
2011, however, the Commission, in its discretion, may require Air
Products to seek prior approval of a buyer before Air Products can
close any transaction with Airgas. This provision provides the
Commission an opportunity to evaluate the continued availability
of acceptable purchasers — if, for example, economic conditions
were to deteriorate significantly — if the closing of the Air
Products-Airgas transaction takes place after February 15, 2011.

Any acquirer of the divested assets must receive the prior
approval of the Commission. The Commission’s goal in
evaluating possible purchasers of divested assets is to maintain the
competitive environment that existed prior to the acquisition. A
proposed acquirer of divested assets must not itself present
competitive problems. There are a number of parties interested in
purchasing the ASUs and related assets to be divested that have
the expertise, experience, and financial viability to successfully
purchase and manage these assets and retain the current level of
competition in the relevant markets. The Commission is therefore
satisfied that sufficient potential buyers for the divested bulk
liquid oxygen and nitrogen assets currently exist.

If the Commission determines that Air Products has not
provided an acceptable buyer for the ASUs within the required
time period, or that the manner of the divestiture is not acceptable,
the Commission may appoint a trustee to divest the assets. The
trustee would have the exclusive power and authority to
accomplish the divestiture.
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The Consent Agreement also contains an Order to Hold
Separate and Maintain Assets, which will serve to protect the
viability, marketability, and competitiveness of the divestiture
asset package until the assets are divested to a buyer approved by
the Commission.

The purpose of this analysis is to facilitate public comment on
the proposed Consent Agreement, and it is not intended to
constitute an official interpretation of the proposed Consent
Agreement or to modify its terms in any way.
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IN THE MATTER OF

INTEL CORPORATION

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket No. D-9341; File No.061 0247
Filed December 16, 2009 — Decision, October 29, 2010

The Commission issued an administrative complaint, alleging that Intel
Corporation (“Intel”) illegally used its dominant market position to foreclose
rivals from competing in the CPU microchip market. The complaint further
alleges that Intel misled and deceived potential competitors in order to preserve
its monopoly power. The consent order prohibits Intel from conditioning
benefits to computer makers on their promise to purchase microchips
exclusively from Intel or on their refusal to purchase microchips from others.
The consent order also prohibits Intel from retaliating against computer makers
if they do business with suppliers other than Intel. The consent order further
requires, in part, that Intel modify its intellectual property agreements with
AMD, Nvidia, and Via; offer to extend Via’s x86 licensing agreement; and
disclose to software developers that Intel computer compilers discriminate
between Intel and non-Intel microchips. The consent order further requires Intel
to reimburse all software vendors that wish to recompile their software using a
non-Intel compiler.

Participants

For the Commission: Kyle D. Andeer, J. Alexander Ansaldo,
Thomas H. Brock, Kent E. Cox, Richard B. Dagen, Thomas
Dahdouh, Jeff Dahnke, Sean G. Dillon, Peggy Bayer Femenella,
Nur-ul-Haqg, Albert Y. Kim, Lisa Kopchik, Andrew K. Mann,
Brendan McNamara, J. Robert Robertson, Trang T. Tran, Nancy
Turnblacer, Priya B. Viswanath, Norris Washington, and
Theodore Zang, Jr.

For the Respondent: James L. Hunt, Bingham McCutchen
LLP; Robert H. Cooper, Michael L. Denger, Daniel Floyd, and
Joseph Kattan, PC, Gibson, Dunn & Crutcher LLP; Darren B.
Bernhard and Thomas Dillickrath, Howrey LLP; Roy T. Englert,
Jr., Robbins Russell Englert Orseck Untereiner & Sauber LLP;
and James C. Burling, Leon Greenfield, Eric Mahr, James L.
Quarles 111, and Howard M. Shapiro, Wilmer Cutler Pickering
Hale and Dorr LLP.
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Pursuant to Section 5 of the Federal Trade Commission Act,
15 U.S.C. 845 (“FTC Act”) and by virtue of the authority vested
in it by said Act, the Federal Trade Commission (“Commission™),
having reason to believe that Intel Corporation (“Intel”), a
corporation, hereinafter sometimes referred to as “Respondent,”
has engaged in a course of conduct that, considered individually
or collectively, violates the provisions of said Act, and it
appearing to the Commission that a proceeding in respect thereof
would be in the public interest, hereby issues its Complaint stating
its charges in that respect as follows:

THE FEDERAL TRADE COMMISSION ACT

1. The Federal Trade Commission Act “was designed to
supplement and bolster the Sherman Act and the Clayton Act ...
to stop in their incipiency acts and practices which, when full
blown, would violate those Acts ... as well as to condemn as
‘unfair methods of competition’ existing violations” of those acts
and practices.® The Act gives the Commission a unique role in
determining what constitutes unfair methods of competition.
“[L]ike a court of equity, the Commission may consider public
values beyond simply those enshrined in the letter or
encompassed in the spirit of the antitrust laws.”?> Examples of
conduct that fall within the scope of Section 5 include deceptive,
collusive, coercive, predatory, unethical, or exclusionary conduct
or any course of conduct that causes actual or incipient harm to
competition. Moreover, where a respondent that has monopoly
power engages in a course of conduct tending to cripple rivals or
prevent would-be rivals from constraining its exercise of that
power, and where such conduct cumulatively or individually has
anticompetitive effects or has a tendency to lead to such effects,
that course of conduct falls within the scope of Section 5.
Respondent may defend against such charges, however, by

L F.T.C. v. Brown Shoe Co., 384 U.S. 316, 322 (1966) (quoting F.T.C. v.
Motion Picture Adv. Serv. Co., 344 U.S. 392, 394-95 (1953)). See also F.T.C.
v. Texaco, 393 U.S. 223, 225-26 (1968).

2F.T.C. v. Sperry & Hutchinson Co., 405 U.S. 233, 244 (1972). See also
F.T.C. v. Cement Inst., 333 U.S. 683, 693 (1948); F.T.C. v. Brown Shoe Co.,
384 U.S. 316, 321 (1966).
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proving that any actual or incipient anticompetitive effects
resulting from the Respondent’s course of conduct are offset by
procompetitive effects, and that engaging in that course of
conduct was reasonably necessary to achieve those offsetting
precompetitive effects. The conduct alleged in this complaint, if
proven, falls within the scope of Section 5.

NATURE OF THE CASE

2. This antitrust case challenges Intel’s unfair methods of
competition and unfair acts or practices beginning in 1999 and
continuing through today, and seeks to restore lost competition,
remedy harm to consumers, and ensure freedom of choice for
consumers in this critical segment of the nation’s economy.
Intel’s conduct during this period was and is designed to maintain
Intel’s monopoly in the markets for Central Processing Units
(“CPUs”) and to create a monopoly for Intel in the markets for
graphics processing units (“GPUSs”).

3. Intel holds monopoly power in the markets for personal
computer and server CPUs, and has maintained a 75 to 85 percent
unit share of these markets since 1999. Intel’s share of the
revenues in these markets has consistently exceeded 80 percent,
and Intel is currently not sufficiently constrained by any other
CPU manufacturers, including the two other manufacturers of x86
CPUs, Advanced Micro Devices (“AMD”) and Via Technologies
(*Via”), or the handful of non-x86 CPU manufacturers. A
number of CPU manufacturers have exited the marketplace over
the last decade. Due to both Intel’s conduct and high barriers to
entry in the CPU markets, new entry is unlikely.

4. 1In 1999 after AMD released its Athlon CPU and again in
2003 after AMD released its Opteron CPU, Intel lost its
technological edge in various segments of the CPU markets.
Original equipment manufacturers (“OEMSs”) recognized that
AMD’s new products had surpassed Intel in terms of performance
and quality of the CPU.

5. Its monopoly threatened, Intel engaged in a number of
unfair methods of competition and unfair practices to block or
slow the adoption of competitive products and maintain its
monopoly to the detriment of consumers. Among those practices
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were those that punished Intel’s own customers — computer
manufacturers — for using AMD or Via products. Intel also used
its market presence and reputation to limit acceptance of AMD or
Via products, and used deceptive practices to leave the impression
that AMD or Via products did not perform as well as they actually
did.

6. First, Intel entered into anticompetitive arrangements with
the largest computer manufacturers that were designed to limit or
foreclose the OEMSs’ use of competitors’ relevant products. On
the one hand, Intel threatened to and did increase prices, terminate
product and technology collaborations, shut off supply, and
reduce marketing support to OEMs that purchased too many
products from Intel’s competitors. On the other hand, some
OEMs that purchased 100 percent or nearly 100 percent of their
requirements from Intel were favored with guarantees of supply
during shortages, indemnification from intellectual property
litigation, or extra monies to be used in bidding situations against
OEM s offering a non-Intel product.

7. Second, Intel offered market share or volume discounts
selectively to OEMs to foreclose competition in the relevant CPU
markets. In most cases, it did not make economic sense for any
OEM to reject Intel’s exclusionary pricing offers. Intel’s offers
had the practical effect of foreclosing rivals from all or
substantially all of the purchases by an OEM.

8. Third, Intel used its position in complementary markets to
help ward off competitive threats in the relevant CPU markets.
For example, Intel redesigned its compiler and library software in
or about 2003 to reduce the performance of competing CPUs.
Many of Intel’s design changes to its software had no legitimate
technical benefit and were made only to reduce the performance
of competing CPUs relative to Intel’s CPUs.

9. Fourth, Intel paid or otherwise induced suppliers of
complementary software and hardware products to eliminate or
limit their support of non-Intel CPU products.

10. Fifth, Intel engaged in deceptive acts and practices that
misled consumers and the public. For example, Intel failed to
disclose material information about the effects of its redesigned
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compiler on the performance of non-Intel CPUs. Intel expressly
or by implication falsely misrepresented that industry benchmarks
reflected the performance of its CPUs relative to its competitors’
products. Intel also pressured independent software vendors
(“ISVs”) to label their products as compatible with Intel and not
to similarly label with competitor’s products’ names or logos,
even though these competitor microprocessor products were
compatible.

11. Intel’s course of conduct over the last decade was
designed to, and did, stall the widespread adoption of non-Intel
products. That course of conduct has limited market adoption of
non-Intel CPUs to the detriment of consumers, and allowed it to
unlawfully maintain its monopoly in the relevant CPU markets.

12. Having succeeded in slowing market adoption of
competing CPUs over the past decade until it could catch up with
competitors, Intel once again finds itself behind competitors in the
GPU markets and related markets.

13. Intel has engaged in unfair methods of competition in the
relevant GPU markets. Intel’s conduct is specifically intended to,
and does, threaten to eliminate potential competition to the CPU
from GPUs and maintain Intel’s monopoly in the relevant CPU
markets.

14. There is also a dangerous probability that Intel’s unfair
methods of competition could allow it to acquire a monopoly in
the relevant GPU markets.

15. The GPU markets are highly concentrated and dominated
by Intel. Intel currently lags behind its competitors in both quality
and innovation for both discrete GPUs (GPUs used on separate
graphics cards) and integrated GPUs (GPUs integrated into
computer chipsets). Intel’s market share in the GPU markets is in
excess of 50 percent.

16. GPUs are a threat to Intel’s monopoly in the relevant CPU
markets. GPUs are adding more CPU functionality with each
product generation. GPU manufacturers, such as Nvidia and
AMD, through its affiliate, ATI, are developing General Purpose
GPUs and programming interfaces that threaten Intel’s control
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over the computing platform.  This General Purpose GPU
computing (“GP GPU”) platform has the potential to marginalize
Intel’s  long-standing  CPU-centric, x86-based strategy.
Currently, both high-performance computing and mainstream
applications and operating systems are beginning to adopt GP
GPU computing functionality.

17. GPUs also could facilitate new entry or expansion in the
relevant CPU markets by other firms, such as Nvidia, AMD, or
Via. The need for high-end microprocessors may be reduced as
more computing tasks are handled by the GPU. Some OEMs
could get equivalent performance at a cheaper cost by using a
lower-end CPU with a GPU microprocessor.

18. As it did in the CPU markets, Intel recognized the threat
posed by GPUs and GP GPU computing and its technological
inferiority in these markets and has taken a number of
anticompetitive measures to combat it. These tactics include,
among others, deception relating to competitors’ efforts to enable
their GPUs to interoperate with Intel’s newest CPUs; adopting a
new policy of denying interoperability for certain competitive
GPUs; establishing various barriers to interoperability; degrading
certain connections between GPUs and CPUs; making misleading
statements to industry participants about the readiness of Intel’s
GPUs; and unlawful bundling or tying of Intel’s GPUs with its
CPUs resulting in below-cost pricing of relevant products.
Although it is not a necessary element in a Section 5 case, because
Intel is likely to achieve a monopoly in the relevant GPU markets
and has a monopoly in the relevant CPU markets, it is likely to
recoup in the future any losses it suffered as a result of selling
relevant products at prices below an appropriate measure of cost.

19. These measures are intended to slow down developments
in the relevant markets until Intel can catch up, and have had the
effect of foreclosing competitive GPU products and slowing the
development and widespread adoption of GP GPU computing.

20. Intel’s  efforts to deny interoperability between
competitors’ (e.g., Nvidia, AMD, and Via) GPUs and Intel’s
newest CPUs reflect a significant departure from Intel’s previous
course of dealing. Intel allowed, and indeed encouraged, other
companies including Nvidia to develop products that
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interoperated in a nondiscriminatory manner with Intel’s CPUs
(and its chipsets and related connections) for the last ten years.
The interoperability of these complementary products, along with
the innovation and intellectual property contributions made by
these companies to Intel in exchange for such interoperability,
made Intel’s CPUs more attractive to OEMs and customers.
Indeed, Intel used other companies’ technologies to enhance
Intel’s graphics capabilities and its monopoly power in CPUs.

21. Intel’s conduct and representations created a duty to deal
and cooperate with its competitors, such as Nvidia, AMD, and
Via, to enhance competition and innovation for the benefit of
consumers. These companies’ reliance on Intel’s original
representations was reasonable.

22. Once Nvidia and other companies committed to working
with Intel, and in some cases granted significant intellectual
property to Intel, and were thus locked into Intel’s strategy, Intel
changed its position with these companies and used its power to
harm competition.

23. Intel adopted these anticompetitive business practices
when the GPU began to emerge as a potential challenge to Intel’s
monopoly over CPUs. Intel’s refusal to allow Nvidia, AMD, and
Via to interoperate freely, fully, and in a nondiscriminatory
manner with its CPUs, chipsets, and related connections is an
unfair method of competition and an unfair practice.

24. Intel also has bundled the price of its CPU and chipset
with integrated graphics to foreclose Nvidia in some market
segments, resulting in below-cost pricing of relevant products in
circumstances in which Intel was likely to recoup in the future any
losses that it suffered as a result of selling relevant products at
prices below an appropriate measure of cost.

25. Intel’s unfair methods of competition have harmed current
and future competition in the relevant GPU and CPU markets.

26. These and other anticompetitive practices by Intel since
1999 allowed it to maintain its monopoly position in the relevant
CPU markets and will create a dangerous possibility that Intel will
obtain a monopoly in the relevant GPU markets. As a result,
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consumers today have fewer choices of CPU and GPU
manufacturers than they had a decade ago, and fewer than they
would have had absent this conduct.

27. The loss of price and innovation competition in the
relevant markets will continue to have an adverse effect on
competition and hence consumers. Absent the remedy provided
herein, Intel will continue to maintain or even enhance its market
power, consumers will have fewer choices, prices will be higher
than they would be in competitive markets, and quality and
innovation will be diminished.

28. The synergistic effect of all of Intel’s wrongful conduct
has and will continue to harm competition and consumers. Intel
does not have legitimate or sufficient business justifications for its
conduct.

RESPONDENT

29. Respondent Intel is a corporation organized, existing, and
doing business under and by virtue of the laws of the State of
Delaware, with its office and principal place of business located at
2200 Mission College Boulevard, Santa Clara, California 95052.
Intel develops, manufactures, markets, and sells computer
hardware and software products, including x86 CPUs. For the
fiscal year that ended December 31, 2008, Intel reported revenues
of approximately $37 billion and profits of approximately $5
billion.  Intel’s microprocessor business reported revenues in
excess of $27 billion in 2008.

30. At all times relevant herein, Intel has been, and is now, a
corporation as “corporation” is defined in Section 4 of the FTC
Act, 15 U.S.C. § 44. For the purposes of this Complaint, “Intel”
also includes its subsidiaries and affiliates.

31. The acts and practices of Intel, including the acts and
practices alleged herein, are in commerce or affect commerce in
the United States, as “commerce” is defined in Section 4 of the
FTC Act, 15 U.S.C. § 44.
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RELEVANT MARKETS

32. One set of relevant product markets are CPUs for use in
desktop, notebook, netbook (or nettop) computers, servers, and
narrower relevant markets contained therein, including without
limitation:

a. microprocessors for servers,

b. microprocessors for desktop computers,

c. microprocessors for laptop or notebook computers,
d. microprocessors for netbook computers,

e. any of the foregoing products in this paragraph that are
based on an x86 architecture,

f. any of the foregoing products in this paragraph as
intended for particular end users or any category of
end users, such as enterprise customers, and

g. any of the foregoing products in this paragraph as
distributed or resold by a particular class of OEMs or
distributors.

33. A CPU is a type of microprocessor used in a computer
system. A CPU is an integrated circuit chip that is often described
as the “brains” of a computer system. The microprocessor
performs the essential functions of processing system data and
controlling other devices integral to the computer system.

34. A CPU requires a chipset to communicate with other parts
of the computer. The chipset operates as the computer’s nervous
system, sending data between the microprocessor and input,
display, and storage devices, such as the keyboard, mouse,
monitor, hard drive, and CD or DVD drive.

35. Intel, Via, and AMD are the only three firms that
manufacture and sell x86 microprocessors -- the industry standard
for CPUs used in personal computers and servers. The x86
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microprocessor architecture is the only one capable of running
either the Microsoft Windows operating system (e.g., Windows
XP, Vista, or Windows 7) or Apple’s current Mac operating
system natively for personal computers and servers. Most
purchasers do not consider computers using non-x86
microprocessors as acceptable substitutes because they cannot
efficiently run the Windows operating system and compatible
software.

36. A few firms produce microprocessors that are based on
non-x86 microprocessor architecture. For example, IBM’s Power
and Sun’s Sparc are used only in very high end servers and
mainframes sold by those companies. These non-x86
microprocessors represent a small and diminishing niche of the
relevant server CPU market. Another example of a non-x86
microprocessor architecture is ARM. ARM is used primarily in
handheld devices and mobile phones. Non-x86 architectures are
rarely used in mainstream personal computers or servers.
Microprocessors built on non-x86 architectures do not
significantly restrain Intel’s monopoly power.

37. A second set of relevant product markets are GPUs
(including all graphics processors, or chipsets with graphics
processors regardless of industry nomenclature) for use in
desktop, notebook, netbook (or nettop) computers, servers, and
narrower relevant markets contained therein, including without
limitation:

a. GPUs integrated onto chipsets, and
b. Discrete GPUs.

38. GPUs originated as specialized integrated circuits for
processing of computer graphics, but as they have evolved they
have taken on greater functionality. Computers may achieve
faster performance by offloading other computationally intensive
needs from CPUs to GPUs.

39. A GPU may either reside on a separate graphics card
within a computer (“discrete GPUs”) or be integrated onto the
chipset. Integrated graphics solutions are usually cheaper to
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40. The relevant geographic market is the world.

INTEL HOLDS A MONOPOLY IN THE RELEVANT CPU
MARKETS AND IT IS LIKELY TO OBTAIN A MONOPOLY
IN THE RELEVANT GPU MARKETS

41. Intel possesses monopoly power in the relevant CPU
markets. Intel’s unit share in the relevant markets has exceeded
75 percent in each of the years since 1999. Its share of revenue in
these markets has consistently exceeded 80 percent during that
time.

42. There are significant barriers to entry in all the relevant
markets. These barriers include, but are not limited to: (1)
product development; (2) the cost and expertise to develop
manufacturing capabilities; (3) intellectual property rights; (4)
establishment of product reputation and compatibility; and (5)
Intel’s unfair methods of competition and efforts to maintain or
obtain a monopoly position in the markets.

43. The development of a commercial product for a single
segment of the market, such as servers, takes years of engineering
work and several hundred million dollars in sunk capital. An
entrant would have to develop a product and ensure it was
compatible with computer operating systems and applications
software used by business and consumer users.

44. A supplier of a product in the relevant markets also
requires access to cutting-edge manufacturing facilities capable of
mass-producing products and of achieving the minimum scale
required to operate efficiently and profitably. The cost of
developing, building, and equipping a new facility is at least $3
billion. In order to remain at the cutting-edge of process
technology the manufacturer also would have to be prepared to
invest another $1 billion in each facility every two or three years.
An entrant could not begin shipping products for four or more
years after commencing construction of such a facility.
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45. An entrant would have to avoid infringing the patents that
apply to the relevant products.

46. An entrant would need to develop a reputation for
reliability once it has a commercially ready CPU or GPU and
production facilities. This is a multi-year project. Buyers of
computer systems and microprocessor components demand highly
reliable products.

INTEL’S UNFAIR METHODS OF COMPETITION AND
DECEPTIVE PRACTICES MAINTAINED AND
STRENGTHENED INTEL’S MONOPOLY POSITION
IN THE RELEVANT MARKETS

47. Intel has engaged in a course of conduct since 1999 that,
considered individually or collectively, had the tendency to
hamper and exclude rivals, and to maintain, create, or enhance
Intel’s monopoly power in the relevant markets.

48. Intel’s unfair methods of competition harmed competition
in the relevant markets. Intel’s methods are coercive, oppressive,
deceptive, unethical or exclusionary and caused injury to
competition and consumers. Intel’s conduct is likely to continue
to harm competition absent the relief requested herein, and
violates § 5 of the FTC Act.

A. Exclusionary Conduct with OEMs and Distributors.

49. Hewlett-Packard/Compag, Dell, IBM, Lenovo, Toshiba,
Acer/Gateway, Sun, Sony, NEC, Apple, and Fujitsu are the
largest OEMs in the world (“Tier One OEMs”). Tier One OEMs
account for over 60 percent of the computers with CPUs in the
relevant markets. Intel has prevented or limited the sale of non-
Intel CPUs to these Tier One OEMs.

50. Because of Intel’s actions and threats, certain Tier One
OEMs reasonably feared that purchasing too many non-Intel
CPUs would expose their companies to retaliation from Intel.
They were susceptible to retaliation because Intel is a “must have”
or essential supplier for every Tier One OEM, for several reasons.
Intel is the only firm with the CPU product breadth to meet all the
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requirements and be the sole supplier to a Tier One OEM. Intel is
also the only CPU supplier with the current capability to supply
all or nearly all of the requirements of the largest OEMs. As a
result, the Tier One OEMs could not credibly threaten to shift all
or even a majority of their CPU purchases away from Intel; to the
contrary, Tier One OEMs needed Intel as a primary supplier.

51. Intel took advantage of its monopoly power and induced
and/or coerced certain Tier One OEMSs to forgo adoption or
purchases of non-Intel CPUs, or to limit such purchases to a small
percentage of the sales of certain computer products. In other
cases, Intel paid Tier One OEMs not to sell computers with other
CPUs, such as AMD’s or Via’s CPUs. Intel threatened OEMs
that considered purchasing non-Intel CPUs with, among other
things, increased prices on other Intel purchases, the loss of Intel’s
technical support, and/or the termination of joint development
projects.

52. When Intel was unable to compel a Tier One OEM to
forgo entirely the purchase of non-Intel CPUs, Intel’s strategy was
to induce and coerce the OEM to forgo marketing and distribution
methods for computers that contained the non-Intel CPU (referred
to herein as “restrictive dealing arrangements”). For example,
Intel induced OEMs to forgo advertising, to forgo branding, to
forgo certain distribution channels, and/or to forgo promotion of
computers containing non-Intel CPUs. To secure these restrictive
dealing arrangements with OEMs, Intel threatened to withhold
rebates, to withhold technical support, to withhold supply, and/or
to terminate joint development projects, among other things. Tier
One OEMs reasonably feared that marketing computers that
contained non-Intel x86 microprocessors would expose them to
retaliation from Intel. Intel monitored the OEMs’ compliance
with these restrictions, and in some instances presented scorecards
to the OEMs, evaluating their compliance.

53. Intel offered market share or volume discounts selectively
to OEMs to foreclose competition in the relevant CPU markets.
First, Intel taxed OEM purchases of non-Intel CPUs through the
use of market share discounts. Second, Intel also offered its CPUs
at prices below an appropriate measure of cost (in sales of CPUs
or in kit prices of CPUs with chipsets), or volume discounts on
CPU purchases that are effectively below cost (which for
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purposes of this complaint includes average variable cost plus an
appropriate level of contribution towards sunk costs), in an effort
to exclude its competitors and maintain its monopoly in the
relevant CPU markets.  Although it is not a necessary element
under a Section 5 claim, Intel as a monopolist is likely to recoup
any losses that it suffered as a result of selling any of its products
to certain OEMs below cost. Third, Intel gave OEMs a choice
between higher prices on both contested (meaning that another
CPU manufacturer was selling that product) and uncontested
CPUs, or, if the OEM refrained from purchasing certain volumes
of CPUs from Intel’s CPU competitors, Intel offered lower prices
on certain volumes of both contested and uncontested CPUSs.

54. Intel used OEMs that were exclusive to Intel to discipline
and punish OEMs that chose to deal with Intel’s competitors.
Intel gave OEM s that agreed to buy CPUs exclusively from Intel
the best pricing, supply guarantees in times of shortage, and
indemnification from patent liability relating to the patent
litigation initiated by Intergraph against several OEMs. Intel also
offered these OEMs a slush fund of hundreds of millions of
dollars to be used in bidding competitions against OEMs that
offered non-Intel-based computers.  These payments were
contingent on the OEMs purchasing CPUs exclusively or nearly
exclusively from Intel. Intel’s disparate treatment of these
different purchasers is not justified by any savings in Intel’s costs
of manufacture, delivery or sale between the favored and
disfavored purchasers, or any differential services performed by
the favored purchasers, but rather was another anticompetitive
tactic to obtain and enforce exclusive or near exclusive dealing
respecting relevant products by OEMs with Intel, thus reinforcing
and maintaining Intel’s monopoly in the relevant CPU markets.

55. Intel’s use of penalties, rebates, lump-sum and other
payments across multiple products, differential pricing, and other
conduct alleged in this Complaint maintained or is likely to
maintain Intel’s monopoly power to the detriment of competition,
customers, and consumers. Intel would not have been able to
continue charging comparably higher prices across its product
lines but for its conduct, as alleged in this Complaint, that harmed
competition.
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B. Intel Redesigned its Software to Slow Software Performance
on Non-Intel CPUs.

56. Intel sought to undercut the performance advantage of
non-Intel x86 CPUs relative to Intel x86 CPUs when it redesigned
and distributed software products, such as compilers and libraries.

57. A compiler is software that translates the “source code,”
programs written by programmers or software developers in high-
level computer languages such as C++ or Fortran into “object
code” (0’s and 1’s), the language understood by CPUs. Libraries
are collections of code for performing certain functions that can
be referred to by software programmers rather than rewriting the
code each time the functions are performed.

58. For example, in response to AMD introduction of its
Opteron CPU for servers in 2003, Intel became concerned about
the competitive threat posed by Opteron processors. Intel then
designed its compiler and libraries in or about 2003 to generate
software that runs slower on non-Intel x86 CPUs, such as
Opteron. This decrease in the efficiency of Opteron and other
non-Intel x86 CPUs harmed competition in the relevant CPU
markets.

59. To the public, OEMs, ISVs, and benchmarking
organizations, the slower performance of non-Intel CPUs on Intel-
compiled software applications appeared to be caused by the non-
Intel CPUs rather than the Intel software. Intel failed to disclose
the effects of the changes it made to its software in or about 2003
and later to its customers or the public. Intel also disseminated
false or misleading documentation about its compiler and
libraries.  Intel represented to ISVs, OEMs, benchmarking
organizations, and the public that programs inherently performed
better on Intel CPUs than on competing CPUs. In truth and in
fact, many differences were due largely or entirely to the Intel
software. Intel’s misleading or false statements and omissions
about the performance of its software were material to ISVs,
OEMs, benchmarking organizations, and the public in their
purchase or use of CPUs. Therefore, Intel’s representations that
programs inherently performed better on Intel CPUs than on
competing CPUs were, and are, false or misleading. Intel’s
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failure to disclose that the differences were due largely to the Intel
software, in light of the representations made, was, and is, a
deceptive practice. Moreover, those misrepresentations and
omissions were likely to harm the reputation of other x86 CPUs
companies, and harmed competition.

60. Some ISVs requested information from Intel concerning
the apparent variation in performance of identical software run on
Intel and non-Intel CPUs. In response to such requests, on
numerous occasions, Intel misrepresented, expressly or by
implication, the source of the problem and whether it could be
solved.

61. Intel’s software design changes slowed the performance of
non-Intel x86 CPUs and had no sufficiently justifiable
technological benefit. Intel’s deceptive conduct deprived
consumers of an informed choice between Intel chips and rival
chips, and between Intel software and rival software, and raised
rivals’ costs of competing in the relevant CPU markets. The loss
of performance caused by the Intel compiler and libraries also
directly harmed consumers that used non-Intel x86 CPUs.

C. Intel Misrepresented Industry Benchmarks to Favor its CPUs.

62. Benchmarking is the act of executing a computer program,
or a set of programs, on different computer systems, in order to
assess the relative performance of those computer systems.
Consumers decide on purchases, OEMs select components, and
CPU producers make pricing and model number designations,
based on benchmark results; 1ISVs rely on benchmarks as well.

63. Intel failed to disclose the effects of its software redesign
on non-Intel CPUs to benchmarking organizations, OEMs, ISVs,
Or consumers.

64. Several benchmarking organizations adopted benchmarks
that measured performance of CPUs running software programs
compiled using the Intel compiler or libraries. Intel’s deception
affected among others, the Business Applications Performance
Corporation (“BAPC0”), Cinebench, and TPC benchmarks.
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65. Intel disseminated or caused to be disseminated
advertisements, including product labeling and other promotional
materials, to induce consumers to purchase computers with Intel
CPUs. In these advertisements, Intel promoted its systems’
performance under various benchmarks, which Intel expressly or
by implication represented to be accurate or realistic measures of
typical or “real world” computer usage or performance.

66. In truth and in fact, the benchmarks Intel publicized were
not accurate or realistic measures of typical computer usage or
performance, because they did not simulate “real world”
conditions, and/or overestimated the performance of Intel’s
product vis-a-vis non-Intel  products. Therefore, the
representations and omissions of material facts made by Intel as
described in paragraphs 63 through 65 above, were and are false
or misleading.

67. Intel publicized the results of the benchmarking to
promote sales of products containing its x86 CPUs even though it
knew the benchmarks were misleading. For example:

a. On its website, Intel states: “Sysmark 2007 Preview
[BAPCo’s then-latest benchmark] features user-driven
workloads.” In truth and in fact, the workloads were
not user-driven, in that they did not reflect a typical
user experience, but instead were manipulated to make
Intel processors perform better on the benchmark than
AMD’s.

b. Inits “Quick Reference Matrix Q3 2008,” Intel stated
that its x86 CPUs had a “27% faster productivity
benchmark than the competition,” based on a test
against an AMD processor using SysMark 2007. In
truth and in fact, the benchmark did not reliably
measure productivity.

c. Intel’s website includes a White Paper -called
“Choosing the Right Client Computing Platform for
Public Sector Organizations and Enterprises.” In the
document, Intel stated that the “SYSmark 2007
Preview is a benchmark test that measures the
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performance of client computing software when
executing what is designed to measure real-life
activities.” In truth and in fact, the benchmark was not
designed to measure “real life activities,” but to favor
Intel’s CPUs.

d. In the same White Paper (written to help governments
write technical specifications to purchase computer
systems) Intel wrote: “With regard to notebooks, Intel
recommends the use of BAPCo MobileMark 2007 or
later versions. This benchmark measures the
performance of a computer system . . . by running
relevant real-world computer programs typically used
by business users.” Intel further stated that this
benchmark provides “a performance evaluation that
reflects their typical day-to-day use by business users.”
In truth and in fact, the benchmark did not reflect
typical or day-to-day use by business users.

e. Inits “Competitive Guide” on “Quad-Core Intel Xeon
Processor-based Servers vs. AMD Opteron,” Intel
stated that its Quad-Core Intel Xeon 5300 Series
Processor was 26 percent faster in digital content
creation than AMD’s Quad-Core Opteron 2300 Series
Processor based on the Cinebench benchmark. Intel
also stated that its Quad-Core Intel Xeon 5400 Series
Processor was 34 percent faster in digital content
creation than AMD’s Quad-Core Opteron 2300 Series
Processor based on the Cinebench benchmark. In truth
and in fact, the benchmark did not reliably measure the
speed of digital content creation.

Therefore, the representations set forth in subparagraphs (a)
through (e) above were, and are, material and false or misleading.

68. Through the means described in paragraphs 63 through 65
and 67, above, Intel has represented, expressly or by implication,
that:

a. Benchmarks, such as SysMark2007 Preview, that Intel
used to compare Intel CPUs to competitors’ CPUs
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were accurate and realistic measures of typical
computer usage or performance;

b. Intel’s x86 CPU works 27 percent faster under typical
computer usage conditions than competitive CPUs,
including the AMD processor;

c. The BAPCo MobileMark 2007 benchmark and later
versions provide a reliable performance evaluation of
x86 CPUs against competitive brands based on typical
day-to-day use by business users; and

d. The Cinebench benchmark provides a reliable
performance evaluation of x86 CPUs against
competitive brands in performance of digital content
creation.

69. Through the means described in paragraphs 63 through 65
and 67, Intel has represented, expressly or by implication, that it
possessed and relied upon a reasonable basis to substantiate the
representations set forth in paragraph 68, at the time the
representations were made.

70. In truth and in fact, Intel did not possess and rely upon a
reasonable basis that substantiated the representations set forth in
paragraph 68 at the time the representations were made.
Therefore, the representations set forth in paragraph 69 were and
are false or misleading.

71. Intel’s conduct as described in paragraphs 52 through 70,
above, eroded the credibility and reliability of these benchmarks
and the software compiled by Intel compilers to the detriment of
consumers. Intel’s conduct was misleading and had the purpose
and effect of harming competition and thus enhancing Intel’s
monopoly power. Intel had a duty, arising from its conduct and
statements, to disclose the complete truth, which would have
eliminated most if not all of the harm to competition and
consumers.  Intel lacks a legitimate or sufficient business
justification for its conduct.
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D. Intel Induced OEMs and Companies in Complementary
Markets to Eliminate or Limit Support of Competitive CPU
Products.

72. Intel paid or otherwise induced OEMs and companies in
complementary markets to eliminate or limit their support of
competitive CPU products.

73. For example, Intel paid ISVs to change their software
designs, including by switching to use of Intel’s compilers and
software, to favor Intel’s CPUs. As a result of Intel’s
inducements, they also labeled their products as compatible with
Intel but intentionally omitted that they were also compatible with
non-Intel CPUs.

74. Intel also prevented ISVs from promoting or otherwise
engaging in co-development or joint marketing with AMD and
other CPU manufacturers, by causing those ISVs to fear that Intel
would withdraw its support for their products. As a result, Intel
created a false impression that the ISV software was incompatible
with non-Intel CPUs because Intel required that only its name
(versus including other CPU manufacturers as well) be listed on
the product.

INTEL’S UNFAIR METHODS OF COMPETITION IN THE
RELEVANT GPU MARKETS

75. Intel, Nvidia, and ATI (a subsidiary of AMD) account for
nearly all the sales of GPUs in the relevant markets. Intel holds
approximately 50 percent of these markets through its sales of
GPUs integrated on chipsets, with the remainder of the markets
split between Nvidia and ATI.

76. There are high barriers to entry in the relevant GPU
markets.

77. GPUs allow OEMs to use lower-end CPUs or fewer
microprocessors for a given level of performance.
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78. Nvidia has developed GP GPUs and related programming
tools that can perform many of the same functions as CPUs.

79. Nvidia’s ongoing development of sophisticated GPUs and
related tools poses a potential threat to Intel’s monopoly position
in the relevant CPU markets.

80. Manufacturers of complementary products, such as GPUSs,
rely on open interfaces (e.g., busses, connections, and related
programming) between the CPU and the chipset, and between the
chipset and the GPU. Intel dictates the interoperability of these
interfaces, because it has monopoly power over the relevant
CPUs.

81. These interfaces are essential for such complementary
products to be used in a computer. For many years, Intel allowed
unhindered accessibility to these interfaces and encouraged others
to become reliant on that accessibility. However, after Nvidia,
Via, AMD, OEMs, and consumers became dependent on the
Intel-controlled interfaces, recently Intel has selectively cut off or
hindered accessibility to enhance or obtain monopoly power in the
relevant markets.

82. For example, Intel encouraged Nvidia to innovate on the
Intel platform. Intel and Nvidia worked together for a number of
years to ensure that Nvidia’s GPUs could interoperate with Intel’s
CPU.

83. Intel licensed Nvidia to allow it to manufacture GPUs
integrated on chipsets to be used with Intel’s CPUs.

84. Intel’s apparent willingness to allow Nvidia to interoperate
with Intel’s CPU has dissolved as it has begun to perceive Nvidia
as a threat to its monopoly position in the relevant markets. Intel
now has reversed its previous course of allowing Nvidia
integrated GPU chipsets to interoperate with Intel CPUs, thereby
foreclosing Nvidia’s integrated GPU chipsets from connecting to
Intel’s future CPU platforms.

85. Before expressly refusing to deal with Nvidia on
integrated GPU chipsets for its new family of CPUs, Intel
engaged in deception by misleading Nvidia on Intel’s CPU
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roadmaps, thereby greatly increasing its competitor’s costs and
further delaying the development of other products that would
have accelerated the adoption of GP GPU computing. Intel also
took steps to create technological barriers to interoperability to
preclude the possibility that integrated CPU chipsets could
interconnect with future Intel CPUs.

86. For discrete GPUs, Intel has created several
interoperability problems, including reductions of speed and
encryption, that have had the effect of degrading the industry
standard interconnection with Intel’s CPUs. Some of this conduct
appears to have been specifically targeted at crippling GP GPU
computing functionality.

87. Intel has sought to ensure that its own x86-based GP GPU
computing programming tools and interfaces will become the
industry standard. In order to accomplish this, Intel has disparaged
non-Intel programming tools and interfaces and made misleading
promises to the industry about the readiness of Intel’s GP GPU
hardware and programming tools.

88. Intel also bundles its CPUs with its own GPU chipsets and
then prices the bundle to deter OEMs from pairing Intel CPUs
with non-Intel GPUs. Intel’s bundling scheme has led to
significant loss of consumer choice and has no legitimate
justification except to exclude competition. Moreover, it has
resulted in below-cost pricing by Intel in circumstances in which
Intel is likely to recoup in the future any losses that it suffered as a
result of below-cost pricing.

89. Intel sells its Atom CPU bundled with a graphics chipset.
Some OEMs purchased the bundle from Intel, discarded Intel’s
inferior graphics chipset and chose instead to use Intel’s Atom
CPU with the Nvidia graphics chipset. To combat this
competition, Intel charged those OEMs significantly higher prices
because they used a non-Intel graphics chipset or GPU. Intel
would offer the bundled pricing only to OEMs that would then
use the Intel chipset in the end-product and not use a competitive
product.
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90. Intel’s unfair methods of competition in the relevant GPU
markets have specifically been used to enhance and have
enhanced its monopoly position in the relevant CPU markets.

91. Intel’s wrongful conduct also creates a dangerous
probability that it will acquire a monopoly in the GPU markets.
Intel’s conduct has no legitimate or sufficient business
justification and has and will continue to harm competition,
innovation, and consumers, unless it is enjoined.

INTEL’S UNFAIR METHODS OF COMPETITION IN
INDUSTRY STANDARDS

92. Intel’s course of anticompetitive and unfair conduct
extends to its control of industry standards to hinder innovation by
its CPU competitors and to maintain its monopoly power in the
CPU markets. Using its dominant CPU position, Intel has
manipulated the content and timing of many industry standards to
advantage its own products and prevent competitors from
introducing standards-compliant products prior to product
introduction by Intel. Two examples of such anticompetitive
conduct relate to the Universal Serial Bus host controller
specification and the High Definition Content Protection
(“HDCP”) standard for use in DisplayPort connections between
computers and display devices such as monitors and televisions.
In these instances, Intel encouraged the industry to rely on
standards that Intel controlled and represented that the standards
would be fairly accessible. But Intel has delayed accessibility to
the standards for its competitors so that Intel can gain a head start
with its own products and wrongfully restrain competition. Intel’s
conduct has no offsetting, legitimate or sufficient procompetitive
efficiencies but instead deters competition and enhances Intel’s
monopoly power in CPUSs.

ANTICOMPETITIVE EFFECTS OF INTEL’S CONDUCT

93. The acts and practices of Intel as alleged herein have the
purpose, capacity, tendency, and effect of harming competition
and consumers in the relevant CPU markets. As a result, Intel’s
rivals and potential rivals incur higher distribution costs, face
diminished sales opportunities, and secure lower revenues. Intel’s
conduct reasonably appears capable of making a significant
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contribution to the maintenance of its monopoly power or
enabling it to achieve monopoly power in the relevant markets.
Intel’s monopoly power also has been buttressed by various
unjustified restraints it places on licensees of its x86 intellectual

property.

94. Intel’s conduct adversely affects competition and
consumers by, including but not limited to:

a. causing higher prices of CPUs and GPUs and the
products containing microprocessors;

b. reducing competition to innovate in the relevant CPU
and GPU markets by Intel and others;

c. inhibiting Intel’s competitors from effectively
marketing their products to customers;

d. reducing output of CPUs, GPUs, and the products
containing them;

e. raising rivals’ costs of distribution of CPUs and GPUs;

f. harming choice and competition at the OEM level and
hence depriving consumers of their choice of CPUs
and GPUs;

g. reducing the incentive and ability of OEMs to innovate
and differentiate their products in ways that would
appeal to customers; and

h. reducing the quality of industry benchmarking relied
upon by OEMs and consumers in purchasing
computers.

95. The acts and practices of Intel as alleged herein have the
purpose, capacity, tendency, and effect to restrain competition
unreasonably and to maintain Intel’s monopoly power in the
relevant markets. In addition, Intel’s conduct is an illegal attempt
to monopolize the relevant markets, and Intel has a dangerous
probability of achieving a monopoly in these markets absent
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appropriate relief. Absent such relief, for OEMs and consumers
of the relevant products, the consequences have been and likely
will continue to be supracompetitive prices, reduced quality, and
less innovation.

96. Intel’s course of unfair methods of competition,
considered individually or collectively, has harmed competition
and consumers in the relevant markets. Intel’s conduct has no
legitimate or sufficient efficiency justification that would
outweigh the anticompetitive effects of its conduct. Moreover,
Intel has not used a least restrictive means to advance any
legitimate goals, if any, to minimize anticompetitive effects.

FIRST VIOLATION ALLEGED

97. The allegations in paragraphs 1 through 96 above are
herein incorporated by reference. Intel’s acts and practices,
considered individually or collectively, constitute unfair methods
of competition in or affecting commerce, in violation of Section 5
of the FTC Act.

98. Such acts and practices, or the effects thereof, will
continue or recur in the absence of appropriate relief.

SECOND VIOLATION ALLEGED

99. The allegations in paragraphs 1 through 96 above are
herein incorporated by reference. Intel has willfully engaged in
anticompetitive and exclusionary acts and practices to acquire,
enhance or maintain its monopoly power in the relevant markets,
constituting unfair methods of competition in or affecting
commerce, in violation of Section 5 of the FTC Act.

100. Such acts and practices, or the effects thereof, will
continue or recur in the absence of appropriate relief.

THIRD VIOLATION ALLEGED
101. The allegations in paragraphs 1 through 96 above are

herein incorporated by reference. Intel has willfully engaged in
anticompetitive and exclusionary acts and practices, with the
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specific intent to monopolize or maintain a monopoly in the
relevant markets, resulting, at a minimum, in a dangerous
probability of monopolization in the relevant markets, constituting
unfair methods of competition in or affecting commerce, in
violation of Section 5 of the FTC Act.

102. Such acts and practices, or the effects thereof, will
continue or recur in the absence of appropriate relief.

FOURTH VIOLATION ALLEGED

103. The allegations in paragraphs 56 through 96 above are
herein incorporated by reference. The acts and practices of Intel,
as alleged herein, constitute deceptive acts or practices in or
affecting commerce, in violation of Section 5 of the FTC Act.

104. Such acts and practices, or the effects thereof, will
continue or recur in the absence of appropriate relief.

FIFTH VIOLATION ALLEGED

105. The allegations in paragraphs 1 through 96 above are
herein incorporated by reference. The acts and practices of Intel,
as alleged herein, constitute unfair acts or practices in or affecting
commerce, in violation of Section 5 of the Federal Trade
Commission Act.

106. Such acts and practices, or the effects thereof, will
continue or recur in the absence of appropriate relief.

NOTICE

Notice is hereby given to the Respondent that September 15,
2010, at 10:00 a.m., or such earlier date as is determined by an
Administrative Law Judge of the Federal Trade Commission, is
hereby fixed as the time, and the Federal Trade Commission
offices, 600 Pennsylvania Avenue, N.W., Room 532, Washington,
DC 20580, as the place, when and where a hearing will be held
before an Administrative Law Judge of the Federal Trade
Commission, on the charges set forth in this complaint, at which
time and place you will have the right under the Federal Trade
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Commission and Clayton Acts to appear and show cause why an
order should not be entered requiring you to cease and desist from
the violations of law charged in the complaint.

Due to the nature of the complaint, the Commission finds
good cause under 8 3.41(b) of the Commission’s Rules of Practice
for Adjudicative Proceedings to extend the timed hearing to no
more than 322 hours. Each side shall be allotted no more than
half of the 322 hours within which to present its (i) opening
statements, (ii) in limine motions, (iii) all arguments excluding the
closing argument, (iv) direct or cross examinations in either
party’s case, or (v) other evidence that is presented live at the
hearing. Counsel supporting the complaint and Respondent’s
counsel shall report jointly to the Administrative Law Judge each
day as to the time each party has used each hearing day.

You are notified that the opportunity is afforded you to file
with the Commission an answer to this complaint on or before the
fourteenth day after service of it upon you. An answer in which
the allegations of the complaint are contested shall contain a
concise statement of the facts constituting each ground of defense;
and specific admission, denial, or explanation of each fact alleged
in the complaint or, if you are without knowledge thereof, a
statement to that effect. Allegations of the complaint not thus
answered shall be deemed to have been admitted.

If you elect not to contest the allegations of fact set forth in the
complaint, the answer shall consist of a statement that you admit
all of the material allegations to be true. Such an answer shall
constitute a waiver of hearings as to the facts alleged in the
complaint, and together with the complaint will provide a record
basis on which the Commission shall issue a final decision
containing appropriate findings and conclusions and a final order
disposing of the proceeding. In such answer, you may, however,
reserve the right to submit proposed findings and conclusions
under 8§ 3.46 of the Commission’s Rules of Practice for
Adjudicative Proceedings.

Failure to file an answer within the time provided above shall
be deemed to constitute a waiver of your right to appear and to
contest the allegations of the complaint, and shall authorize the
Commission, without further notice to you, to find the facts to be



INTEL CORPORATION 447

Complaint

as alleged in the complaint and to enter a final decision containing
appropriate findings and conclusions and a final order disposing
of the proceeding.

The Administrative Law Judge will schedule an initial pre-
hearing scheduling conference to be held not later than ten days
after the answer is filed. The scheduling conference and further
proceedings will take place at the Federal Trade Commission, 600
Pennsylvania Avenue, N.W., Room 532, Washington, DC 20580.
Rule 3.21(a) requires a meeting of the parties’ counsel as early as
practicable before the pre-hearing scheduling conference (and in
any event no later than five days after the answer is filed by the
last answering respondent). Rule 3.31(b) obligates counsel for
each party, within five days of receiving a respondent’s answer, to
make certain initial disclosures without awaiting a discovery
request.

NOTICE OF CONTEMPLATED RELIEF

Should the Commission conclude from the record developed
in any adjudicative proceedings in this matter that the Respondent
has violated or is violating Section 5 of the FTC Act, as amended,
as alleged in the Complaint, the Commission may order such
relief against Intel as is supported by the record and is necessary
and appropriate, including, but not limited to:

1. Ordering Intel to cease and desist from the conduct
alleged in the Complaint, and to take all such measures as are
appropriate to correct or remedy, or to prevent the recurrence of,
the anticompetitive practices engaged in by Intel.

2. An order that limits the manner in which Intel uses threats,
bundled prices, quantity discounts, and other offers to encourage
exclusivity or to deter competition or unfairly raise the price of its
microprocessors or GPUs (including pricing conditioned on Intel
getting so much of a resellers’ purchases that that condition has
the practical effect of foreclosing rivals from all or substantially
all of that resellers’ purchases, provided that pricing based
purchases exceeding 60% of a resellers’ historical purchases
during the period the pricing is offered will be presumed to have
that effect); such order may, among other things, include a
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prohibition against Intel from directly or indirectly requiring its
customers to:

a. purchase only microprocessors or GPUs that have been
manufactured by Intel;

b. purchase a minimum or fixed volume or percentage of
the customer’s overall CPU or GPU requirements from
Intel (regardless of whether such fixed percentage
relates to a product line for customers with multiple
product lines or on a company-wide basis);

c. not purchase CPUs or GPUs manufactured by a
company, or by companies, other than Intel;

d. purchase a maximum or fixed number of CPUs or
GPUs manufactured by a company, or by companies,
other than Intel (regardless of whether such maximum
or fixed number relates to a product line for customers
with multiple product lines or on a company-wide
basis);

e. purchase a maximum or fixed percentage of the
customer’s GPU requirements from a company, or
from companies, other than Intel (regardless of
whether such maximum or fixed percentage relates to
a product line for customers with multiple product
lines or on a company-wide basis); or

f. comply with restraints on the manner in which
customers market, advertise, promote, distribute, or
sell any products containing microprocessors that have
not been manufactured by Intel.

3. Prohibiting Intel from inducing, or attempting to induce,
OEM s or other third parties (i.e., ISVs) to adhere to, or agree to,
any of the above requirements (as listed in Paragraphs 2.a.
through 2.f. of this notice) by discriminating, or threatening to
discriminate, against OEMs or other third parties that fail to
adhere to, or agree to, such requirements, including, but not
limited to, inducing or attempting to induce OEMs or other third
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parties to adhere to, or agree to, any of such requirements by
engaging in, or threatening to engage in, the following:

a.

charging OEMs or other third parties lower or
higher prices for CPUs or GPUs in the relevant
markets (inclusive of rebates, allowances, discounts
and any other adjustment to price, including anything
of value that has the same practical effect as pricing,
rebates, or discounts as a means of discrimination)
when such price is contingent upon a specific Intel
market share or if the OEM does not use a competitive
product;

withholding payments and/or other compensation
to OEMs unless they are exclusive or near exclusive to
Intel in the relevant markets;

withholding research and development funds from
OEMs unless they are exclusive or near exclusive to
Intel in the relevant markets;

allocating OEMs or other third parties fewer CPUs
during periods of shortage (actual or manufactured)
depending on whether they are exclusive or near
exclusive to Intel in the relevant markets;

providing OEMs reduced monetary or in-kind
support to market, advertise, promote, or distribute
products manufactured by Intel unless they are
exclusive or near exclusive to Intel in the relevant
markets;

giving OEMs less technical support with respect to
microprocessors or GPUs unless they are exclusive or
near exclusive to Intel in the relevant markets;

giving OEMs less access to technical
information/specifications regarding microprocessors
or GPUs unless they are exclusive or near exclusive to
Intel in the relevant markets; and
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h. prioritizing the supply of microprocessors or GPUs
to OEMs that are exclusive or near exclusive to Intel in
the relevant markets.

4. With respect to an OEM that purchases a greater
percentage share of Intel microprocessors (versus the percentage
share of microprocessors bought by that OEM from another
microprocessor supplier), Intel is prohibited from giving to that
OEM more advantageous terms or conditions than those that are
offered to another OEM whose percentage share is not as
favorable to Intel. Intel is also prohibited from enforcing any
terms or conditions in a way that favors a greater percentage share
of microprocessors from Intel. For purposes of this paragraph,
terms and conditions expressly include but are not limited to
contracts, pricing, or purchase terms and conditions, and all
actions described in Paragraphs 3.a. through 3.h. of this notice.
Provided, however, it should not be a violation for Intel to offer,
or its customers to accept, discounts or lower prices based solely
on volume (provided that the same are in accordance with the
law).

5. Prohibiting Intel from producing or distributing software
or hardware that has the purpose or effect of unreasonably
excluding or inhibiting competitive microprocessor or GPU
products or complementary products.

6. Prohibiting Intel from pricing its microprocessors so that
the incremental price to a customer of microprocessors or GPUs
sold in competition with another competitor is below cost when
such price includes all rebates, payments, or other price decreases
on other products not in competition. Pricing will be presumed to
be below cost even if it exceeds Intel’s average variable cost but
does not contribute to its fixed sunk costs in an appropriate
multiple of that average variable cost. Pricing or sale of kit or
bundled products will be presumed to be above “cost” if the “kit”
or “pbundle” includes an x86 product or, if it does, if, after all
discounts have attributed to the competitive product(s) in the
bundle, the resulting pricing is well above Intel’s average variable
cost plus a contribution to Intel’s fixed sunk costs in an
appropriate multiple of that average variable cost.
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7. Requiring that, with respect to those Intel customers that
purchased from Intel a software compiler that had or has the
design or effect of impairing the actual or apparent performance
of microprocessors not manufactured by Intel (“Defective
Compiler