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FEDERAL TRADE COMMISSION DECISIONS

FINDINGS, OPINIONS, AND ORDERS
JANUARY 1, 2010, TO JUNE 30, 2010

IN THE MATTER OF

PANASONIC CORPORATION
AND

SANYO ELECTRIC CO,, LTD.

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5(A) OF THE FEDERAL TRADE COMMISSION ACT AND SEC. 7 OF
THE CLAYTON ACT

Docket No. C-4274; File No. 091 0050
Filed, November 23, 2009 — Decision, January 6, 2010

This consent order addresses the $9 billion acquisition by Panasonic Corporation
of the voting securities of Sanyo Electric Co., Ltd. As the only suppliers of high
quality portable NiMH batteries, Panasonic and Sanyo control the vast majority
of the market, and as each other’s most significant competitors for portable
NiMH batteries, they respond directly to competition from each other with lower
prices, better services and improved products, to the benefit of consumers. By
eliminating this direct and substantial competition, the proposed acquisition
would allow Panasonic to exercise market power unilaterally, thereby increasing
the likelihood that purchasers of portable NiMH batteries would be forced to pay
higher prices and restraining the direct competition that promoted innovation
and high quality service. The Commission’s complaint alleges that the
acquisition would violate Section 5 of the Federal Trade Commission Act and
Section 7 of the Clayton Act by lessening competition in the market for portable
NiMH batteries. The consent order eliminates the competitive concerns raised
by Panasonic’s proposed acquisition of Sanyo by requiring the divestiture of
Sanyo’s assets relating to the manufacture and sale of portable NiMH batteries to
FDK Corporation (“FDK”), a subsidiary of Fujitsu, Ltd. Pursuant to the order,
FDK would receive all the assets necessary to operate Sanyo’s current portable
NiMH battery business, including the NiMH battery manufacturing facility in
Takasaki, Japan.
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Participants

For the Commission: David Garcia, Brendan J. McNamara,
and Mark Seidman.

For the Respondents: Michael Naughton, Arman Oruc, and
Jennifer Rie, Simpson Thacher & Bartlett; and Adam Hemlock,
Ann Malester, and Debra Pearlstein, Weil, Gotshal & Manges
LLP.

COMPLAINT

Pursuant to the Clayton Act and the Federal Trade
Commission Act, and its authority thereunder, the Federal Trade
Commission (“Commission”), having reason to believe that
Respondent Panasonic Corporation (“Panasonic), a corporation
subject to the jurisdiction of the Commission, has agreed to
acquire Respondent Sanyo Electric Co., Ltd. (“Sanyo”)
(collectively “Respondents™), a corporation subject to the
jurisdiction of the Commission, in violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. § 45, and
it appearing to the Commission that a proceeding in respect
thereof would be in the public interest, hereby issues its
Complaint, stating its charges as follows:

I. RESPONDENTS

1. Respondent Panasonic Corporation is a corporation
organized, existing, and doing business under and by virtue of the
laws of Japan, with its head office located at 1006, Oaza Kadoma,
Kadoma-shi, Osaka 571-8501, Japan. Panasonic Corporation of
North America is a wholly-owned subsidiary of Panasonic
Corporation with offices at 1 Panasonic Way, Secaucus, NJ
07094.

2. Respondent Sanyo Electric Co., Ltd. is a corporation
organized, existing and doing business under and by virtue of the
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laws of Japan, with its head office at 5-5 Keihan-Hondori 2-
Chome, Moriguchi City, Osaka 570-8677, Japan. Sanyo North
America Corporation is a wholly-owned subsidiary of Sanyo
Electric Co., Ltd., with its principal place of business at 2055
Sanyo Ave., San Diego, CA 92145.

3. Respondents are engaged in, among other things, the
production and sale of rechargeable batteries, including, but not
limited to, portable nickel metal hydride batteries.

4. Respondents are, and at all times relevant herein have
been, engaged in commerce, as “commerce” is defined in Section
1 of the Clayton Act, as amended, 15 U.S.C. §12, and are
corporations whose business is in or affects commerce, as
“commerce” is defined in Section 4 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 44.

Il. THE PROPOSED ACQUISITION

5. Pursuant to a Capital and Business Alliance Agreement
(the “Agreement”) concluded on December 19, 2008, Panasonic
announced 1its intention to commence a cash tender offer to
acquire 100 percent of the voting securities of Sanyo for an
aggregate purchase price of approximately $9 billion (the
“Acquisition”).

I11. THE RELEVANT MARKET

6. For the purposes of this Complaint, the relevant line of
commerce in which to analyze the effects of the acquisition is
portable nickel metal hydride batteries (“portable NIMH”).

7. For the purposes of this Complaint, the relevant
geographic area in which to analyze the effects of the acquisition
on the portable NiMH battery market is worldwide.
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IV. THE STRUCTURE OF THE MARKET

8. The worldwide market for portable NiMH batteries is
highly concentrated as measured by the Herfindahl-Hirschman
Index (“HHI”) with significant differentiation among suppliers
based on quality and reputation. The combination of
Respondents’ portable NiMH battery businesses would
consolidate the only two portable NiMH battery suppliers that
produce high-quality, reliable products. Post acquisition, a
combined Panasonic and Sanyo will have a market share in excess
of 65 percent. The post-merger HHI would be 4,675 and the
acquisition will increase the HHI level by 2,028. This market
concentration level far exceed the thresholds set out in the
Horizontal Merger Guidelines and thus creates a presumption that
the proposed acquisition will create or enhance market power.

V. ENTRY CONDITIONS

9. Neither new entry nor repositioning and fringe expansion
sufficient to deter or counteract the anticompetitive effects of the
proposed acquisition in the portable NiMH market is likely to
occur within two years. The market for portable NIMH batteries
offers very limited prospects for growth, making it unlikely that a
potential competitor would have the incentive to make the
substantial investments necessary to enter the market de novo.
Existing fringe competitors would have to significantly improve
their portable NiMH production facilities, improve the quality of
their portable NiMH batteries, and overcome customers’
unwillingness to rely on a portable NiMH battery supplier that
lacks the track record for producing reliable, high-quality
products. The limited growth prospects for the portable NiIMH
battery market make it unlikely that the fringe competitors would
undertake the significant investments necessary to reposition and
expand.
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VI. EFFECTS OF THE ACQUISITION

10. The effects of the Acquisition, if consummated, may be to
substantially lessen competition and to tend to create a monopoly
in the portable NiMH battery market in violation of Section 7 of
the Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
FTC Act, as amended, 15 U.S.C. § 45, in the following ways,
among others:
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a. By eliminating actual, direct, and substantial
competition between Respondents in the worldwide
portable NiMH battery market;

b. By increasing the likelihood that Respondents would
unilaterally exercise market power in the worldwide
portable NiMH battery market; and

c. By increasing the likelihood that U.S. consumers
would be forced to pay higher prices for portable
NiMH batteries.

VIl. VIOLATIONS CHARGED

11. The Acquisition described in Paragraph 5 constitutes a
violation of Section 5 of the FTC Act, as amended, 15 U.S.C. §
45.

12. The Acquisition described in Paragraph 5, if
consummated, would constitute a violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
FTC Act, as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this twenty-third day of November,

2009, issues its Complaint against said Respondents.

By the Commission.
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DECISION AND ORDER
[Public Record Version]

The Federal Trade Commission (“Commission”), having
initiated an investigation of the proposed acquisition by
Respondent Panasonic Corporation (“Panasonic”) of Respondent
Sanyo Electric Co., Ltd. (“Sanyo”), and Respondents having been
furnished thereafter with a copy of a draft Complaint that the
Bureau of Competition proposed to present to the Commission for
its consideration and that, if issued by the Commission, would
charge Respondents with violations of Section 7 of the Clayton
Act, as amended, 15 U.S.C. §18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. §45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
Complaint and an Order to Maintain Assets, and having accepted
the executed Consent Agreement and placed such Consent
Agreement on the public record for a period of thirty (30) days for
the receipt and consideration of public comments, now in further
conformity with the procedure described in Commission Rule
2.34, 16 C.F.R. § 2.34, the Commission hereby makes the
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following jurisdictional findings and issues the following
Decision and Order (“Order”):

1.

Respondent Panasonic Corporation is a corporation
organized, existing and doing business under and by
virtue of the laws of Japan, with its head office located
at 1006, Oaza Kadoma, Kadoma-shi, Osaka 571-8501,
Japan. Panasonic Corporation of North America is a
wholly-owned subsidiary of Panasonic Corporation
with offices at 1 Panasonic Way, Secaucus, NJ 07094.

Respondent Sanyo Electric Co., Ltd. is a corporation
organized, existing and doing business under and by
virtue of the laws of Japan, with its head office at 5-5,
Keihan-Hondori 2-Chome, Moriguchi City, Osaka
570-8677, Japan. Sanyo North America Corporation is
a wholly-owned subsidiary of Sanyo Electric Co., Ltd.,
with its principal place of business at 2055 Sanyo
Ave., San Diego, CA 92145.

The Commission has jurisdiction over the subject
matter of this proceeding and of Respondents, and the
proceeding is in the public interest.

ORDER

IT IS ORDERED that, as used in the Order, the following
definitions shall apply:

A.

“Panasonic” means Panasonic Corporation, its
directors, officers, employees, agents, representatives,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups and affiliates in each
case controlled by Panasonic, and the respective
directors, officers, employees, agents, representatives,
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successors, and assigns of each. After the Acquisition,
Panasonic shall include Sanyo.

“Sanyo” means Sanyo Electric Co., Ltd., its directors,
officers, = employees,  agents,  representatives,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups and affiliates in each
case controlled by Sanyo, and the respective directors,
officers, employees, agents,  representatives,
successors, and assigns of each.

“FDK” means FDK Corporation, a corporation
organized, existing and doing business under and by
virtue of the laws of Japan, with its head office located
at Hamagomu Bldg., 5-36-11 Shimbashi, Minato-ku,
Tokyo 105-8677. FDK America, Inc., is a wholly
owned subsidiary of FDK Corporation, with its
principle offices at 250 E. Caribbean Drive, MS200,
Sunnyvale, CA 94089.

“Respondents” mean Panasonic and  Sanyo,
individually and collectively.

“Commission” means the Federal Trade Commission.

“Acquirer” means FDK or any other Person approved
by the Commission to acquire the Portable NiMH
Battery Business Assets and the Portable NiMH
Battery Business License(s) pursuant to this Order.

“Acquisition” means the proposed cash tender offer by
Respondent Panasonic to acquire Respondent Sanyo
pursuant to the Capital and Business Alliance
Agreement, dated December 19, 2008, and all
amendments, attachments and exhibits thereto.
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“Acquisition Date” means the date the Acquisition is
consummated.

“Confidential Business Information” means all
information not in the public domain related to the
Portable NiMH Battery Business, the Portable NiMH
Battery Business Assets, or the Portable NiMH Battery
Business License(s) including without limitation,
Portable NiMH Battery Business Intellectual Property,
Portable NiMH Battery Business Know-How, and
Portable NiMH Battery Business Records.

“Divestiture ~ Agreement(s)” means the FDK
Acquisition Agreements, the Sintered Cathode Supply
Agreement (if any), the Transition Services
Agreement, or any other agreement(s) that effectuate
the divestiture of the Portable NIMH Battery Business
Assets and the conveyance of the Portable NiMH
Battery Business License(s).

“Divestiture Date” means the last closing date of a
Divestiture Agreement, including without limitation,
any FDK Acquisition Agreement.

“Direct Cost” means a cost not to exceed the cost of
labor, material, travel and other expenditures to the
extent the costs are directly incurred to provide the
relevant assistance or service.

“Divestiture Trustee” means the trustee appointed by
the Commission pursuant to the relevant provisions of
this Order.

“FDK Acquisition Agreements” means the following
agreements, including all amendments, exhibits,
attachments, agreements, and schedules thereto:
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1. Master Agreement between SANYO Electric Co,
Ltd. (the “Seller”’) and FDK Corporation (the
“Buyer”) relating to Buyer's purchase of the stock
of SANYO Energy Twicell Co., Ltd. held by the
Seller;

2. Stock Purchase Agreement between SANYO
Electric Co., Ltd. (the “Seller”) and FDK
Corporation (the “Buyer”), related to the Buyer's
purchase of the stock of SANYO Energy Twicell
Co., Ltd. (“Sanyo-FDK Stock Purchase
Agreement”);

3. Agreement for the Assignment of Trademark
Rights between SANYO Electric, Co., Ltd. (the
“Assignor”) and FDK  Corporation (the
“Assignee”) related to the assignment of
Trademark Rights by the Assignor; and

4. Master Transaction Agreement between FDK
Corporation (the “Company”) and SANYO
Electric Co., Ltd. (the “Supplier”) dated Oct. 1,
2001, attached hereto as Confidential Appendix A.

“Intellectual Property” means any type of intellectual
property, including without limitation, patents,
copyrights, trademarks, trade dress, trade secrets,
techniques, data, inventions, practices, methods and
other confidential or proprietary technical, business,
research, or development information.

“Interim Monitor” means any monitor appointed
pursuant to this Order or the related Order to Maintain
Assets.

“Interim Purchase Agreement” means the Master
Purchase Agreement (NiMH Batteries) attached to the
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Sanyo-FDK Stock Purchase Agreement as Exhibit 9.7,
or any other agreement that receives prior approval of
the Commission through which Sanyo purchases from
the Acquirer Sanyo-Branded Retail Batteries for a
period determined by the Acquirer, but in no event
longer than two (2) years.

“Law” means all laws, statutes, rules, regulations,
ordinances, and other pronouncements by any
Government Entity having the effect of law.

“Order to Maintain Assets” means the Order to
Maintain Assets incorporated into and made a part of
the Consent Agreement.

“Person” means any individual, partnership, joint
venture, firm, corporation, association, trust,
unincorporated organization, joint venture, or other
business or government entity, and any subsidiaries,
divisions, groups or affiliates thereof.

“Portable NiMH Battery Business” means the
research, development, manufacture, distribution,
finishing, packaging, marketing, sale, storage and
transport of Portable NiMH Battery Products by
Respondent Sanyo before the Acquisition Date,
including any contracts, agreements or other
arrangements by Sanyo with any Person to provide any
such research, development, manufacture, distribution,
finishing, packaging, marketing, sale, storage or
transport.

provided, however, that Portable NiMH Battery
Business shall not include the distribution, marketing,
promotion and retail sale of Sanyo-Branded Retail
Batteries.
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“Portable NiMH Battery Business Assets” means the
following assets related to the Portable NiMH Battery
Business:

1.

2.

SANYO Twicell (Takasaki);

All real and personal property comprising
Respondent Sanyo's business office and factory
located at 307-2 Koyagi-machi, Takasaki-shi,
Gunma, Japan, and 952  Koyagi-machi,
Takasaki-shi, Gunma, Japan, including without
limitation, real estate; buildings; warehouses;
storage tanks; structures; manufacturing
equipment; other equipment; machinery; tools;
spare parts; personal property; furniture; fixtures;
supplies and other tangible property, owned,
leased, or operated on or behalf of Respondent
Sanyo;

Suzhou Sub-C and D NiMH Battery Production;

all Portable NiMH Battery Business Intellectual
Property used predominantly in the Portable NiMH
Battery Business, including, without limitation, all
rights to obtain and file for patents, trademarks,
copyrights and registrations of such Intellectual
Property and to bring suit against a Third Party for
the past, present or future infringement,
misappropriation, dilution, misuse or other
violations of such Intellectual Property; and

all Portable NiMH Battery Business Records used
exclusively in the Portable NiMH Battery
Business;

provided, however, that the Portable NiMH Battery
Business Assets need not include assets needed by
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Respondents to fulfill their obligations under the
Suzhou Sub-C and D NiMH Battery Agreement or
the Sintered Cathode Supply Agreement.

“Portable NiMH Battery Business Employee(s)”
means any employee of Respondent Sanyo whose
duties, in whole or part, relate to the Portable NIMH
Battery Business.

“Portable NiMH Battery Business Key Employees”
means employees of Respondent Sanyo identified on
Confidential Appendix B.

“Portable NiMH Battery Business Know-How” means
all knowledge, information and know-how in the
possession of Respondent Sanyo or within the
knowledge of any employee or consultant of
Respondent Sanyo on or before the Acquisition Date
that relates to the Portable NiMH Battery Business.

“Portable NiMH Battery Business Intellectual
Property” means all Intellectual Property related to the
Portable NiMH Battery Business, provided, however,
Portable NiMH Battery Business Intellectual Property
need not include 1) the corporate names or corporate
trade dress of “Sanyo”, or “Eneloop,” or ii) Intellectual
Property licensed from a Third Party to the extent the
Acquirer has licensed such Intellectual Property
directly from its owner.

“Portable NiMH Battery Business License(s)” means a

fully paid-up, perpetual, non-revocable and
royalty-free license(s) to all documents, intellectual
property and know-how related to the Portable NiMH
Battery Business to the extent not included in the
Portable NiMH Battery Business Assets, including,
without limitation,
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Portable NiMH Battery Business Intellectual
Property;

Portable NiMH Battery Business Records; and

Portable NiMH Battery Business Know-How.

“Portable NiIMH Battery Business Records” means all
documents and records, including all electronic records
and files wherever stored, that are related to or used in
the Portable NiMH Battery Business, including
without limitation,

1.

all documents and information related to
employees, contractors, and others employed or
contracted by Respondent Sanyo whose duties
relate, in whole or part, to the Portable NiMH
Battery Business;

all customer contracts and other documents,
contracts, agreements and information relating to
any Person to whom Respondent Sanyo, on or after
January 1, 2008, has supplied or made efforts to
supply Portable NIMH Battery Products;

all supply agreements and other documents,
contracts, agreements and information relating to
any Person who, on or after January 1, 2008, has
supplied Respondent Sanyo with any raw
materials, products, services or other items used by
Respondent Sanyo in the Portable NiMH Battery
Business;

all documents relating to the manufacturing and
production of Portable NiMH Battery Products;
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5. all documents related to the research, development
and design of Portable NiMH Battery Products;
and

6. all documents relating to the sales, marketing,
distribution and promotion of any Portable NiMH
Battery Products.

“Portable NiIMH Battery Products” means
rechargeable nickel metal hydride batteries for
non-automotive use.

“Sanyo-Branded Retail Batteries” means Portable
NiMH Business Battery Products for retail sale that are
produced using Portable NiMH Battery Intellectual
Property and sold under the brand names “Sanyo” or
“eneloop.”

“SANYO Twicell (Takasaki)” means SANYO Energy
Twicell Co., Ltd. as constituted after execution of the
Takasaki Formation Agreements.

“Suzhou Sub-C and D NiMH Battery Production”
means the supply of Portable NiIMH Battery Products
in size Sub-C and size D produced or capable of being
produced (utilizing 100% of current production
capacity) at Respondent Sanyo's production facility in
Suzhou, China. Included in “Suzhou Sub-C and D
NiMH Battery Production” is the right to determine,
upon reasonable notice, up to current capacity limits,
the volume and specifications for the production of
Portable NiMH Battery Products in size Sub-C and
size D at the Suzhou facility, and to acquire, pursuant
to the terms of a Suzhou Sub-C and D NiMH Battery
Agreement, all such products produced at the facility.

“Suzhou Sub-C and D NiMH Battery Agreement”
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means the Sub-C and D Supply Agreement attached to
the Sanyo-FDK Stock Purchase Agreement as Exhibit
9.5, or any other Agreement that receives the prior
approval of the Commission and through which the
Acquirer obtains the Suzhou Sub-C and D NiMH
Battery Production.

“Sintered Cathode Supply Agreement” means the
Memorandum between SANYO Energy Twicell Co.,
Ltd (the “Buyer”) and SANYO Electric Co., Ltd (the
“Seller”) under the Master Purchase Agreement dated
October 1, 2001, related to the Buyer's purchase of
sintered cathode plates for industrial NiMH batteries
from the Seller; or any other Agreement that receives
the prior approval of the Commission and through
which Respondents supply the Acquirer with sintered
cathodes needed by the Acquirer for use in Portable
NiMH Battery Products.

“Takasaki Formation Agreements” means the
Absorption-Type Split between SANYO Electric Co.,
Ltd. and SANYO Energy Twicell Co., Ltd., attached
hereto as Appendix C, and the Plan for
Incorporation-Type Split for transferring to SANYO
Energy Kaizuka Co., Ltd. some of the rights and duties
of SANYO Energy Twicell Co., Ltd. relating to the
business of developing and manufacturing lithium-ion
batteries, attached hereto as Appendix D.

“Third Party(ies)” means any Person other than the
Respondents or the Acquirer.

“Transition  Services Agreement” means the
Transitional Services Agreement attached to the
Sanyo-FDK Stock Purchase Agreement at Exhibit
10.5, or any other agreement approved by the
Commission between Respondents and an Acquirer
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through which Respondents provide assistance and
advice to enable the Acquirer to operate the Portable
NiMH Battery Business in a manner at least consistent
with the past practice and expertise of Respondent
Sanyo as of the Acquisition Date.

ITISFURTHER ORDERED that:

A.

Not later than fifteen (15) days after the Acquisition
Date, Respondents shall

1. execute the Takasaki Formation Agreements
pursuant to and in accordance with the laws of
Japan; and

2. divest the Portable NIMH Battery Business Assets
and grant the Portable NiMH Battery Business
License(s), absolutely and in good faith, to FDK in
accordance with the FDK Acquisition Agreements,

provided that this period may be extended by up to
thirty (30) days if necessary to permit Respondents to
obtain prior approval of the FDK Acquisition
Agreements from the European Commission, so long
as Respondents divest the Portable NiMH Battery
Business Assets and grant the Portable NiMH Battery
Business License(s) as required by this Order within
five (5) days of obtaining such approval.

provided further that, if, at the time the Commission
determines to make this Order final, the Commission
notifies Respondents that FDK is not an acceptable
acquirer of the Portable NiMH Battery Business Assets
and/or the Portable NiMH Battery Business License(s),
or the manner in which either was divested or granted
was not acceptable, Respondents shall immediately



PANASONIC/SANYO 19

Decision and Order

notify FDK and shall as soon as practicable rescind the
FDK Acquisition Agreements, and within six (6)
months from the date this Order becomes final,
absolutely and in good faith, at no minimum price,
divest the Portable NiMH Battery Business Assets and
grant the Portable NiMH Battery Business License(s)
to an Acquirer and in a manner that receives the prior
approval of the Commission.

Each Divestiture Agreement, including without
limitation, each FDK Acquisition Agreement, shall be
incorporated by reference into this Order and made a
part hereof. Further, nothing in any such Divestiture
Agreement shall limit or contradict, or be construed to
limit or contradict, the terms of this Order, it being
understood that nothing in this Order shall be
construed to reduce any rights or benefits of the
Acquirer or to reduce any obligations of Respondents
under such Agreements. Respondents shall comply
with the terms of any Divestiture Agreement; a breach
by Respondents of any term of a Divestiture
Agreement shall constitute a violation of this Order.
To the extent that any term of a Divestiture Agreement
conflicts with a term of this Order such that
Respondents cannot fully comply with both,
Respondents shall comply with the term of this Order.
It shall be a violation of this Order to, without the prior
approval of the Commission, 1) make any modification
to a Divestiture Agreement prior to the Divestiture
Date or ii) fail to meet any material condition
precedent to closing (whether waived or not). Further,
notwithstanding any paragraph, section, or other
provision of a Divestiture Agreement, for a period of
five (5) years after the Divestiture Date, it shall be a
violation of this Order to make any material
modification of a Divestiture Agreement, without the
approval of the Commission.
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Prior to divesting the Portable NIMH Battery Business
Assets and granting the Portable NiMH Battery
Business License(s), Respondents shall,

1. secure all consents and waivers from all Third
Parties that are necessary to permit Respondents to
fully divest the Portable NiMH Battery Business
Assets and grant the Portable NiMH Battery
Business License(s) and to permit the Acquirer to
continue to operate the Portable NiMH Battery
Business in a manner consistent with the past
practice of Respondent Sanyo, provided, however,
Respondents may satisfy this requirement by
certifying that the Acquirer has executed all such
agreements directly with each of the relevant Third
Parties; and

2. secure the consent of all Persons whose consent is
necessary for the execution, under Japanese law, of
the Takasaki Formation Agreements.

Within fifteen (15) days of the Divestiture Date,
Respondents shall transfer to the Acquirer a duplicate
original or copy of all Portable NiMH Battery
Business Records licensed to the Acquirer pursuant to
this Order or the Divestiture Agreement. Such copies
shall be produced to the location(s) specified by the
Acquirer and in the style and format of the original
document unless otherwise specified by the Acquirer.

Until the Divestiture Date, Respondents shall provide
all Portable NiMH Battery Business Employees with
reasonable financial incentives to continue in their
positions and continue the research, development,
manufacture, distribution, finishing, packaging,
marketing, sale, storage and transport of the Portable
NiMH Battery Products consistent with past practices
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and/or as may be necessary to preserve the
marketability, viability and competitiveness of such
products pending divestiture. Such incentives shall
include a continuation of all employee benefits offered
by Respondent Sanyo until the Acquisition Date,
including regularly scheduled raises, bonuses, vesting
of pension benefits (as permitted by Law), and
additional incentives as may be necessary to prevent
any diminution of the competitiveness of the Portable
NiMH Battery Business.

Until Respondents fully and finally deliver to the
Acquirer all of the Portable NiMH Battery Business
Assets, all Portable NiIMH Battery Business Records
licensed to the Acquirer, and all other tangible assets
to be transferred to Acquirer pursuant to the
Divestiture Agreement(s), Respondents shall maintain
the full economic viability, marketability and
competitiveness of all portions of such assets and
records in their possession or control; shall prevent the
destruction, removal, wasting, deterioration, or
impairment of such assets and records; and shall
maintain such assets and records in the regular and
ordinary course of business and in accordance with
past practice (including regular repair and
maintenance).

On or before the Divestiture Date, Respondents shall
enter into a Suzhou Sub-C and D NiMH Battery
Agreement, and, at the Acquirer's option, a Sintered
Cathode Supply Agreement.

For a period lasting one (1) year after Respondents
have fully and finally transferred and delivered to the
Acquirer all of the Portable NiMH Battery Business
Assets and all the Portable NiMH Battery Business
Records licensed to the Acquirer, Respondents shall,
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pursuant to the Transition Services Agreement,
provide in a timely manner, at no greater than Direct
Cost, assistance and advice to enable the Acquirer to
operate the Portable NiMH Battery Business in a
manner at least consistent with the past practice and
expertise of Respondent Sanyo, provided that, the
Interim Monitor may authorize up to two (2)
extensions of the one (1) year time period, if the
Interim Monitor, in consultation with the staff of the
Commission, finds that such extension is reasonably
necessary and consistent with the terms of this
Decision and Order and the Order to Maintain Assets.

At the Acquirer's option, Respondents shall, on or
before the Divestiture Date, enter into an Interim
Purchase Agreement through which Respondents shall
purchase Sanyo-Branded Retail Batteries for a period
not longer than two (2) years in duration.

Respondents shall provide financial incentives to
Portable NiMH Battery Business Key Employees as
needed to facilitate the employment of such employees
by the Acquirer, provided that such incentives need not
exceed twenty (20) percent of each such Employee's
annual salary.

For a period lasting until one (1) year from the
Acquisition Date, Respondents shall:

1. within 10 days of a request by the Acquirer,
provide the following information to the Acquirer
(to the extent permitted by applicable law)
regarding each Portable NiMH Battery Business
Employee not employed by SANYO Twicell
(Takasaki) on the Divestiture Date:

a) the date of hire and effective service date;
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b) job title or position held;

c) a specific description of the employee's
responsibilities related to the Portable NiMH
Battery Products; however, in lieu of this
description, Respondents may provide the
employee's most recent performance appraisal;

d) the base salary or current wages;

e) the most recent bonus paid, aggregate annual
compensation for Respondent Sanyo's last
fiscal year and current target or guaranteed
bonus, if any;

f) employment status (i.e., active or on leave or
disability; full-time or part-time);

g) any other material terms and conditions of
employment in regard to such employee that
are not otherwise generally available to
similarly situated employees;

h) copies of all employee benefit plans and
summary plan descriptions (if any) applicable
to the relevant employees;

not interfere with the hiring or employing by the
Acquirer of any Portable NiMH Battery Business
Employee and remove any impediments within the
control of Respondents that may deter these
employees from accepting employment with the
Acquirer, including without limitation, any
non-compete or non-disclosure provisions of any
employment agreements with respect to Portable
NiMH Battery Products or other contracts with
Respondents that would affect the ability or
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incentive of those individuals to be employed by
the Acquirer. In addition, Respondents shall not
make any counteroffer to a Portable NIMH Battery
Business Employee who has received a written
offer of employment from the Acquirer; and

For a period lasting until two (2) years from the
Divestiture Date, Respondents shall not hire any
Portable NiMH Battery Business Employee of the
Acquirer or solicit or otherwise attempt to induce such
employee to terminate his or her employment
relationship with the Acquirer,

provided, however, Respondents may i) hire any
Portable NiMH Battery Business Employee whose
employment has been terminated by the Acquirer or
who independently applies for employment with
Respondents, as long as such employee was not
solicited in violation of the non-solicitation
requirements contained herein; ii) advertise for
employees in newspapers, trade publications or other
media not targeted specifically at Portable NiMH
Battery Business Employees; or iii) hire a Portable
NiMH Battery Business Employee who contacts
Respondents on his or her own initiative without any
direct or indirect solicitation or encouragement from
Respondents.

Respondents shall not use any Confidential Business
Information that is related to the Portable NiMH
Battery Business to research, develop, manufacture,
market, or sell Portable NiMH Battery Products,
except that the Respondents may retain (or be
licensed) rights to wuse Confidential Business
Information 1) to fulfill the requirements of any
Suzhou Sub-C and D NiMH Battery Agreement, ii) to
manufacture or have manufactured sintered cathodes,
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or 1iii) to manufacture or have manufactured
Sanyo-Branded Retail Batteries,

provided that nothing in this paragraph shall affect the

rights of Respondents to use any Confidential Business
Information, including without limitation, any Portable
NiMH Battery Business Intellectual Property, lawfully
in the possession of Respondent Panasonic prior to the

Acquisition Date.

Respondents shall not disclose or convey any
Confidential Business Information that is exclusively
related to the Portable NiMH Battery Business,
directly or indirectly, to any Person or Persons except
as follows:

1. Respondents may disclose Confidential Business
Information to the Acquirer or Persons specifically
authorized by the Acquirer to receive such
information; and

2. Respondents may disclose Confidential Business
Information as necessary to manufacture or have
manufactured sintered cathodes, fulfill the terms of
the Suzhou Sub-C and D NiMH Battery
Agreement or produce or have produced
Sanyo-Branded Retail Batteries pursuant to rights
retained or licensed under any Divestiture
Agreement so long as in doing so, Respondents do
not disclose or convey any Confidential
Information to any Person involved in the research,
development, manufacture, sale, marketing or
distribution of any of Respondents' Portable NIMH
Battery Products (other than Sanyo-Branded Retail
Batteries and products produced pursuant to the
Suzhou Sub-C and D NiMH Battery Production
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Agreement and the Sintered Cathode Supply
Agreement).

provided however, that the restrictions contained in
this paragraph shall not apply to information that 1)
subsequently falls within the public domain by
means other than a violation of this Order or
Respondents' breach of a confidentiality or
non-disclosure agreement; ii) is required by Law to
be publicly disclosed; or iii) is lawfully possessed
by Respondent Panasonic as of the Acquisition
Date.

Respondents shall prevent the disclosure or use of
Confidential Business Information except as permitted
or authorized by this Order or the Order to Maintain
Assets and shall,

1.

require that each Portable NiIMH Battery Business
Employee retained by Respondents after the
Divestiture Date, his or her direct supervisor, and
any other employee designated by the Interim
Monitor (if one has been appointed) sign a
confidentiality agreement that requires such
employee to maintain Confidential Business
Information as strictly confidential and not use
such information or disclose it to any other Person
except as authorized by Respondents in accordance
with this Order; and

provide, within thirty (30) days of the Divestiture
Date, written notice of the restrictions on the
disclosure and use of Confidential Business
Information contained in this Order to all
employees not required to sign a confidentiality
agreement who were involved in the Portable
NiMH Battery Business at any time during the
twelve (12) months prior to the Divestiture Date, or
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who otherwise may possess Confidential Business
Information.  Respondents shall provide such
written notice by electronic mail with return receipt
requested or similar transmission, and keep a file
of such receipts for one (1) year after the
Divestiture Date.

Respondents shall not join, file, prosecute or maintain
any suit, in law or equity, against the Acquirer or a
licensee of such for the research, development,
manufacture, distribution, finishing, packaging,
marketing, sale, storage and transport of any Portable
NiMH Battery Product that was manufactured by
Respondent Sanyo on or prior to the Acquisition Date
under any Intellectual Property (i) owned or licensed
by Respondents as of the day after the Acquisition
Date, or (ii) owned or licensed by Respondents that
claims any aspect of the Portable NiMH Battery
Business divested or licensed to the Acquirer.

Respondents shall not enforce any agreement against a
Third Party or the Acquirer to the extent that such
agreement may limit or otherwise impair the ability of
the Acquirer to acquire or use the Portable NiMH
Battery Business Assets and shall, not later than ten
(10) days after the Divestiture Date, grant a release to
each Third Party that is subject to such agreement.
Within five (5) days of the execution of each such
release, Respondents shall provide a copy of the
release to the Acquirer for the relevant assets.

Upon reasonable written notice and request from the
Acquirer to Respondents, Respondents shall provide,
in a timely manner, at no greater than Direct Cost,
assistance  of  knowledgeable  employees of
Respondents to assist the Acquirer to prosecute,
defend against, respond to, or otherwise participate in
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any litigation related to the Portable NiMH Battery
Business Intellectual Property, if such litigation would
have the potential to interfere with the Acquirer's
freedom to research, develop, or manufacture Portable
NiMH Battery Products; to use, supply, distribute,
market, sell such products in the United States, or to
export such products from or import them into the
United States.

For any patent infringement action either 1) alleging
that, prior to the Divestiture Date, Respondent Sanyo
has infringed, or is infringing, a Patent of a Third
Party, or ii) in which Respondent Sanyo has prepared
or is preparing as of the Divestiture Date to defend
against infringement claim(s); and that would have the
potential to interfere with the Acquirer's freedom to
practice the following: (1) the research, development,
or manufacture of a particular Portable NiMH Battery
Product; or (2) the use within, import into, export
from, or the supply, distribution, or sale within, the
United States of the relevant Portable NiIMH Battery
Products, Respondents shall:

1. cooperate with the Acquirer and provide any and
all necessary technical and legal assistance,
documentation and witnesses from Respondents in
connection with obtaining resolution of any
pending patent litigation involving such Portable
NiMH Battery Product;

2. waive conflicts of interest, if any, to allow either
Respondent's outside legal counsel to represent the
Acquirer in any ongoing patent litigation involving
such Portable NiMH Battery Product; and

3. permit the transfer to the Acquirer of all of the
litigation files and any related attorney
work-product in the possession of Respondents'
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outside counsel relating to such Portable NiMH
Battery Product.

Respondents shall not seek, directly or indirectly,
pursuant to any dispute resolution mechanism
incorporated in any Divestiture Agreement, or in any
agreement related to any Portable NiMH Battery
Products, a decision the result of which would be
inconsistent with the terms of this Order and/or the
remedial purposes thereof.

Respondents shall not, without the prior approval of
the Commission, sell or grant to the Acquirer any
rights or assets related to Portable NiMH Battery
Products in sizes sub-C and D (other than those
contained in the Suzhou Sub-C and D NiMH Battery
Agreement).

The English-language versions of the Divestiture
Agreements, the Suzhou Sub-C and D NiMH Battery
Agreement, the Sintered Cathode Supply Agreement
(if applicable), the Interim Purchase Agreement and
the Transition Services Agreement, as submitted to
and approved by the Commission, shall be the versions
of such agreements used in interpreting and enforcing
this Order.

The purpose of the divestiture of the Portable NiIMH
Battery Business Assets is:

1. to ensure the continued use of the Portable NiMH
Battery Business Assets in the research,
development, manufacture, use, import, export,
distribution, and sale of Portable NiMH Battery
Products;
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2. to provide for the future use of the Portable NiIMH
Battery Business Assets for the research,
development, manufacture, use, import, export,
distribution, and sale of Portable NiMH Battery
Products;

3. to create a viable and effective competitor, who is
independent of the Respondents in the research,
development, manufacture, use, import, export,
distribution, or sale of Portable NiMH Battery
Products; and

4. to remedy the lessening of competition resulting
from the Acquisition as alleged in the
Commission's Complaint in a timely and sufficient
manner.

IT ISFURTHER ORDERED that:

A.

The Commission may appoint a Monitor (“Interim
Monitor”) to assure that Respondents expeditiously
comply with all of their obligations and perform all of
their responsibilities as required by this Order and/or
the Order to Maintain Assets.

The Commission appoints ING Financial Markets
LLC (“ING”), as Interim Monitor and approves the
agreement between ING and Respondents, attached
hereto as Confidential Appendix E, which agreement,
inter alia, names Philip Comerford, Jr. as ING
designated Project Manager.

Respondents shall facilitate the ability of the Interim
Monitor to comply with the duties and obligations set
forth in this Order, and shall take no action that
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interferes with or hinders the Interim Monitor's
authority, rights or responsibilities as set forth in this
Order or any agreement between the Interim Monitor
and Respondents.

The Interim Monitor's duties and responsibilities shall
include the following:

1.

the Interim Monitor shall act in a fiduciary
capacity for the benefit of the Commission;

the Interim Monitor shall have the power and
authority to monitor Respondents' compliance with
the divestiture and asset maintenance obligations
and related requirements of the Order, and shall
exercise such power and authority and carry out his
or her duties and responsibilities in a manner
consistent with the purposes of the Order and in
consultation with the Commission;

the Interim Monitor shall, in his or her sole
discretion, consult with Third Parties in the
exercise of his or her duties under this Order or any
agreement between the Interim Monitor and
Respondents; and

the Interim Monitor shall evaluate the reports
submitted by Respondents pursuant to this Order,
and within thirty (30) days from the date the
Interim Monitor receives these reports, report in
writing to the Commission concerning
performance by Respondents of their obligations
under the Order.

Respondents shall grant and transfer to the Interim
Monitor, and such Monitor shall have, all rights,
powers, and authority necessary to carry out the
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Monitor's duties and responsibilities, including but not
limited to the following:

1.

Respondents shall cooperate with any reasonable
request of the Interim Monitor and shall take no
action to interfere with or impede the Interim
Monitor's  ability to monitor Respondents'
compliance with the Order and the Order to
Maintain Assets;

subject to any demonstrated legally recognized
privilege, Respondents shall provide the Interim
Monitor full and complete access to Respondents'
personnel, books, documents, records kept in the
ordinary course of business, facilities and technical
information, and such other relevant information as
the Interim Monitor may reasonably request,
related to Respondents’ compliance with its
obligations under the Order, including, but not
limited to, its obligations related to the relevant
assets;

the Interim Monitor shall serve, without bond or
other security, at the expense of Respondents, on
such reasonable and customary terms and
conditions to which the Monitor and Respondents
agree and that the Commission approves;

the Interim Monitor shall have authority to employ,
at the expense of Respondents, such consultants,
accountants, attorneys and other representatives
and assistants as are reasonably necessary to carry
out the Interim  Monitor's duties and
responsibilities;

Respondents shall indemnify the Interim Monitor
and hold the Interim Monitor harmless against any
losses, claims, damages, liabilities, or expenses
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arising out of, or in connection with, the
performance of the Interim Monitor's duties,
including all reasonable fees of counsel and other
reasonable expenses incurred in connection with
the preparations for, or defense of, any claim,
whether or not resulting in any liability, except to
the extent that such losses, claims, damages,
liabilities, or expenses result from gross
negligence, willful or wanton acts, or bad faith by
the Interim Monitor; and

6. Respondents may require the Interim Monitor and
each of the Interim Monitor's consultants,
accountants, attorneys and other representatives
and assistants to sign a customary confidentiality
agreement; provided, however, that such
agreement shall not restrict the Interim Monitor
from providing any information to the Commission
or require the Interim Monitor to report to
Respondents the substance of communications to
or from the Commission or the Acquirer.

The Commission may, among other things, require the
Interim Monitor and each of the Interim Monitor's
consultants, accountants, attorneys and other
representatives and assistants to sign an appropriate
confidentiality agreement related to Commission
materials and information received in connection with
the performance of the Interim Monitor's duties.

The Interim Monitor shall serve until the later of 1) one
(1) year after Respondents have fully and finally
transferred and delivered to the Acquirer all of the
Portable NiMH Battery Business Assets and all the
Portable NiMH Battery Business Records licensed to
the Acquirer; or ii) the termination of all Respondents'
obligations under the Transition Services Agreement,
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provided, however, that the Interim Monitor's service
shall not exceed five (5) years from the date the Order
becomes final;

provided, further, that the Commission may extend or
modify this period as may be necessary or appropriate
to accomplish the purposes of this Decision and Order
and the Order to Maintain Assets.

If the Commission determines that an Interim Monitor
has ceased to act or failed to act diligently, the
Commission may appoint a substitute Interim Monitor
in the same manner as provided for in this Paragraph.

The Commission may on its own initiative, or at the
request of an Interim Monitor, issue such additional
orders or directions as may be necessary or appropriate
to assure compliance with the requirements of the
Order.

An Interim Monitor appointed pursuant to this Order
may be the same Person appointed as a Divestiture
Trustee pursuant to the relevant provisions of this
Order.

V.

ITISFURTHER ORDERED that:

A.

If Respondents have not fully complied with the
obligations to assign, grant, license, divest, transfer,
deliver or otherwise convey relevant assets as required
by such Agreements and this Order, the Commission
may appoint a trustee (“Divestiture Trustee”) to assign,
grant, license, divest, transfer, deliver or otherwise
convey the assets required to be assigned, granted,
licensed, divested, transferred, delivered or otherwise
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conveyed pursuant to each of the relevant Paragraphs
in a manner that satisfies the requirements of each such
Paragraph. In the event that the Commission or the
Attorney General brings an action pursuant to §5(1) of
the Federal Trade Commission Act, 15 U.S.C. §45(1),
or any other statute enforced by the Commission,
Respondents shall consent to the appointment of a
Divestiture Trustee in such action to assign, grant,
license, divest, transfer, deliver or otherwise convey
the relevant assets. Neither the appointment of a
Divestiture Trustee nor a decision not to appoint a
Divestiture Trustee under this Paragraph shall preclude
the Commission or the Attorney General from seeking
civil penalties or any other available relief, including a
court appointed Divestiture Trustee, pursuant to §5(1)
of the Federal Trade Commission Act, or any other
statute enforced by the Commission, for any failure by
Respondents to comply with this Order.

The Commission shall select the Divestiture Trustee,
subject to the consent of Respondent Panasonic, which
consent shall not be unreasonably withheld. The
Divestiture Trustee shall be a Person with experience
and expertise in acquisitions and divestitures. If
Respondent Panasonic has not opposed, in writing,
including the reasons for opposing, the selection of any
proposed Divestiture Trustee within ten (10) days after
notice by the staff of the Commission to Respondent
Panasonic of the identity of any proposed Divestiture
Trustee, Respondents shall be deemed to have
consented to the selection of the proposed Divestiture
Trustee.

Not later than ten (10) days after the appointment of a
Divestiture Trustee, Respondents shall execute a trust
agreement that, subject to the prior approval of the
Commission, transfers to the Divestiture Trustee all
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rights and powers necessary to permit the Divestiture
Trustee to effect the divestiture required by this Order.

If a Divestiture Trustee is appointed by the
Commission or a court pursuant to this Paragraph,
Respondents shall consent to the following terms and
conditions regarding the Divestiture Trustee's powers,
duties, authority, and responsibilities:

1.

subject to the prior approval of the Commission,
the Divestiture Trustee shall have the exclusive
power and authority to assign, grant, license,
divest, transfer, deliver or otherwise convey the
assets that are required by this Order to be
assigned, granted, licensed, divested, transferred,
delivered or otherwise conveyed;

the Divestiture Trustee shall have one (1) year
from the date the Commission approves the trust
agreement described herein to accomplish the
divestiture, which shall be subject to the prior
approval of the Commission. If, however, at the
end of the one (1) year period, the Divestiture
Trustee has submitted a plan of divestiture or
believes that the divestiture can be achieved within
a reasonable time, the divestiture period may be
extended by the Commission; provided, however,
the Commission may extend the divestiture period
only two (2) times;

subject to any demonstrated legally recognized
privilege, the Divestiture Trustee shall have full
and complete access to the personnel, books,
records and facilities related to the relevant assets
that are required to be assigned, granted, licensed,
divested, delivered or otherwise conveyed by this
Order and to any other relevant information, as the
Divestiture Trustee may request. Respondents
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shall develop such financial or other information as
the Divestiture Trustee may request and shall
cooperate  with  the Divestiture  Trustee.
Respondents shall take no action to interfere with
or impede the Divestiture Trustee's
accomplishment of the divestiture. Any delays in
divestiture caused by Respondents shall extend the
time for divestiture under this Paragraph in an
amount equal to the delay, as determined by the
Commission or, for a court appointed Divestiture
Trustee, by the court;

the Divestiture Trustee shall use commercially
reasonable efforts to negotiate the most favorable
price and terms available in each contract that is
submitted to the Commission, subject to
Respondents' absolute and unconditional obligation
to divest expeditiously and at no minimum price.
The divestiture shall be made in the manner and to
an Acquirer as required by this Order; provided,
however, if the Divestiture Trustee receives bona
fide offers from more than one acquiring entity,
and if the Commission determines to approve more
than one such acquiring entity, the Divestiture
Trustee shall divest to the acquiring entity selected
by Respondents from among those approved by the
Commission; and, provided further, however, that
Respondents shall select such entity within five (5)
days after receiving notification of the
Commission's approval;

the Divestiture Trustee shall serve, without bond or
other security, at the cost and expense of
Respondents, on such reasonable and customary
terms and conditions as the Commission or a court
may set. The Divestiture Trustee shall have the
authority to employ, at the cost and expense of
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Respondents, such consultants, accountants,
attorneys, investment bankers, business brokers,
appraisers, and other representatives and assistants
as are necessary to carry out the Divestiture
Trustee's duties and responsibilities. The
Divestiture Trustee shall account for all monies
derived from the divestiture and all expenses
incurred. After approval by the Commission of the
account of the Divestiture Trustee, including fees
for the Divestiture Trustee's services, all remaining
monies shall be paid at the direction of
Respondents, and the Divestiture Trustee's power
shall be terminated. The compensation of the
Divestiture Trustee shall be based at least in
significant part on a commission arrangement
contingent on the divestiture of all of the relevant
assets that are required to be divested by this
Order;

Respondents shall indemnify the Divestiture
Trustee and hold the Divestiture Trustee harmless
against any losses, claims, damages, liabilities, or
expenses arising out of, or in connection with, the
performance of the Divestiture Trustee's duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the
preparation for, or defense of, any claim, whether
or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or
expenses result from gross negligence, willful or
wanton acts, or bad faith by the Divestiture
Trustee;

the Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order; provided,
however, that the Divestiture Trustee appointed
pursuant to this Paragraph may be the same Person
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appointed as Interim Monitor pursuant to the
relevant provisions of this Order and/or the Order
to Maintain Assets;

8. the Divestiture Trustee shall report in writing to
Respondents and to the Commission every sixty
(60) days concerning the Divestiture Trustee's
efforts to accomplish the divestiture; and

9. Respondents may require the Divestiture Trustee
and each of the Divestiture Trustee's consultants,
accountants, attorneys and other representatives
and assistants to sign a customary confidentiality
agreement; provided, however, such agreement
shall not restrict the Divestiture Trustee from
providing any information to the Commission.

E. If the Commission determines that a Divestiture
Trustee has ceased to act or failed to act diligently, the
Commission may appoint a substitute Divestiture
Trustee in the same manner as provided in this
Paragraph.

F. The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own
initiative or at the request of the Divestiture Trustee
issue such additional orders or directions as may be
necessary or appropriate to accomplish the divestiture
required by this Order.

V.
IT ISFURTHER ORDERED that:
A. Respondents shall assure that in any instance wherein

their counsel (including in-house counsel under
appropriate confidentiality arrangements) either retains
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Confidential Business Information provided to the
Acquirer or accesses original documents containing
Confidential Business Information (under
circumstances where copies of documents are
insufficient or  otherwise unavailable), that
Respondents' counsel does so only in order to do the
following:

1. comply with this Order, a Divestiture Agreement,
any Law (including, without limitation, any
requirement to obtain regulatory licenses or
approvals, and rules promulgated by the
Commission), any data retention requirement of
any applicable Government Entity, or any taxation
requirements; or

2. defend against, respond to, or otherwise participate
in any litigation, investigation, audit, process,
subpoena or other proceeding relating to the
Portable NiMH Battery Products or assets and
businesses associated with those products;

provided, that Confidential Business Information
may be disclosed to Third Parties as necessary for
the purposes authorized by this Paragraph V
pursuant to an appropriate confidentiality order,
agreement or arrangement with the Acquirer (but
Respondents shall not be deemed to have violated
this requirement if the Acquirer withholds such
agreement unreasonably); and (2) Respondents
shall use their best efforts to obtain a protective
order to protect the confidentiality of such
Confidential Business Information during any
adjudication;

provided, further, that nothing in the Paragraph V
shall permit Respondents to use or disclose any
Confidential Business Information for any
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purposes not authorized by this Order (including
this Paragraph V).

VI.

IT ISFURTHER ORDERED that:

A.

Within five (5) days after the Acquisition Date,
Respondents shall submit to the Commission a letter
certifying the date on which the Acquisition occurred.

Respondents shall submit to the Commission a verified
written report setting forth in detail the manner and
form in which they intend to comply, are complying,
and have complied with this Order:

1. Within thirty (30) days after the date this Order
becomes final,

2. Every sixty (60) days thereafter until Respondents
have fully transferred the Portable NiIMH Battery
Business Assets and Portable NiMH Battery
Business License(s) to an Acquirer; and

3. Every six (6) months thereafter so long as
Respondents have a continuing obligation under
this Order and/or the Divestiture Agreements to
render transitional services to the Acquirer.

One (1) year after the date this Order becomes final,
annually for the next nine years on the anniversary of
the date this Order becomes final, and at other times as
the Commission may require, Respondents shall file a
verified written report with the Commission setting
forth in detail the manner and form in which it has
complied and is complying with the Order.
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VII.

IT IS FURTHER ORDERED that Respondents shall notify
the Commission at least thirty (30) days prior:

A. any proposed dissolution of Respondents; or

B. any proposed acquisition, merger or consolidation of
Respondents; or

C. any other change in Respondents, including without
limitation, assignment and the creation or dissolution
of subsidiaries, if such change may affect compliance
obligations arising out of this Order.

VIII.

IT IS FURTHER ORDERED that, for purposes of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request and
upon five (5) days notice to any Respondent made to its principal
United States offices, registered office of its United States
subsidiary, or its headquarters address, Respondent shall, without
restraint or interference, permit any duly authorized representative
of the Commission

A. access, during business office hours of such
Respondent and in the presence of counsel, to all
facilities and access to inspect and copy all books,
ledgers, accounts, correspondence, memoranda and all
other records and documents in the possession or
under the control of such Respondent related to
compliance with this Order, which copying services
shall be provided by such Respondent at the request of
the authorized representative(s) of the Commission
and at the expense of the Respondent; and
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B. to interview officers, directors, or employees of such

Respondent, who may have counsel present, regarding
such matters.

IX.

IT IS FURTHER ORDERED that this Order shall terminate
ten (10) years from the date on which the Order becomes final.

By the Commission.
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CONFIDENTIAL APPENDIX A
FDK ACQUISITION AGREEMENTS

[Redacted From the Public Record Version
But Incorporated By Reference]

CONFIDENTIAL APPENDIX B
KEY EMPLOYEES

[Redacted From the Public Record Version
But Incorporated By Reference]

CONFIDENTIAL APPENDIX C
AGREEMENT FOR ABSORPTION-TYPE SPLIT

[Redacted From the Public Record Version
But Incorporated By Reference]
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CONFIDENTIAL APPENDIX D
PLAN FOR INCORPORATION-TYPE SPLIT

[Redacted From the Public Record Version
But Incorporated By Reference]

CONFIDENTIAL APPENDIX E
INTERIM MONITOR AGREEMENT

[Redacted From the Public Record Version
But Incorporated By Reference]
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ORDER TO MAINTAIN ASSETS
[Public Record Version]

The Federal Trade Commission (“Commission”), having
initiated an investigation of the proposed acquisition by
Respondent Panasonic Corporation (“Panasonic”) of Respondent
Sanyo Electric Co., Ltd. (“Sanyo”), and Respondents having been
furnished thereafter with a copy of a draft Complaint that the
Bureau of Competition proposed to present to the Commission for
its consideration and which, if issued by the Commission, would
charge Respondents with violations of Section 7 of the Clayton
Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined to accept the executed Consent Agreement and
to place such Consent Agreement on the public record for a period
of thirty (30) days for the receipt and consideration of public
comments, now in further conformity with the procedure
described in Commission Rule 2.34, 16 C.F.R. § 2.34, the
Commission hereby issues its Complaint, makes the following
jurisdictional findings and issues this Order to Maintain Assets:

1. Respondent Panasonic Corporation is a corporation
organized, existing and doing business under and by
virtue of the laws of Japan, with its head office located
at 1006, Oaza Kadoma, Kadoma-shi, Osaka 571-8501,
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Japan. Panasonic Corporation of North America is a
wholly-owned subsidiary with offices at 1 Panasonic
Way, Secaucus, NJ 07094.

2. Respondent Sanyo Electric Co., Ltd. is a corporation
organized, existing and doing business under and by
virtue of the laws of Japan, with its head office at 5-5,
Keihan-Hondori 2-Chome, Moriguchi City, Osaka
570-8677, Japan. Sanyo North America Corporation is
a wholly-owned subsidiary of Sanyo Electric
Company, Ltd., with its principal place of business at
2055 Sanyo Ave., San Diego, CA 92145.

3. The Commission has jurisdiction of the subject matter
of this proceeding and of Respondents, and the
proceeding is in the public interest.

ORDER
.

IT IS ORDERED that, as used in this Order to Maintain
Assets, the following definitions and the definitions used in the
Consent Agreement and the proposed Decision and Order (and
when made final, the Decision and Order), which are incorporated
herein by reference and made a part hereof, shall apply:

A. “Panasonic” means Panasonic Corporation, its
directors, officers, employees, agents, representatives,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups and affiliates in each
case controlled by Panasonic, and the respective
directors, officers, employees, agents, representatives,
predecessors, successors, and assigns of each. After
the Acquisition, Panasonic shall include Sanyo.
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“Sanyo” means Sanyo Electric Co., Ltd., its directors,
officers, employees, agents, representatives,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups and affiliates in each
case controlled by Sanyo, and the respective directors,
officers, = employees,  agents,  representatives,
predecessors, successors, and assigns of each.

“Respondent(s)” means Panasonic and Sanyo,
individually and collectively.

“Commission” means the Federal Trade Commission.
“Decision and Order” means:

1. the proposed Decision and Order contained in the
Consent Agreement in this matter until the
issuance of a final Decision and Order by the
Commission; and

2. the Final Decision and Order issued by the
Commission in this matter.

“Divestiture Assets” means the Portable NiMH Battery
Business Assets and Portable NiMH Battery Business
License as defined in the Decision and Order.

“Divestiture Business” means the Portable NiMH
Battery Business as defined in the Decision and Order.

“Divestiture Business Employees” means the Portable
NiMH Battery Business Employees as defined in the
Decision and Order.

“Divestiture Business Key Employees” means the
Portable NiMH Battery Business Key Employees as
defined in the Decision and Order.
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“Divestiture Products” means Portable NiMH Battery
Products produced by Respondent Sanyo prior to the
Acquisition Date.

“Interim Monitor” means any monitor appointed
pursuant to this Order to Maintain Assets or the
Decision and Order.

“Orders” means the Decision and Order and this Order
to Maintain Assets.

IT IS FURTHER ORDERED that from the date this Order
to Maintain Assets becomes final:

A.

Until the Divestiture Date, Respondents shall take such
actions as are necessary to maintain the full economic
viability, marketability and competitiveness of the
Divestiture Business, and minimize any risk of loss of
competitive potential for such business; and shall
prevent the  destruction, removal, wasting,
deterioration, or impairment of the Divestiture Assets,
except for ordinary wear and tear. Respondents shall
not sell, transfer, encumber or otherwise impair the
Divestiture Assets (other than in the manner prescribed
in the Decision and Order) nor take any action that
lessens the full economic viability, marketability or
competitiveness of such assets.

Until the Divestiture Date, Respondents shall maintain
the operations of the Divestiture Business in the
regular and ordinary course of business and in
accordance with past practice (including regular repair
and maintenance of the assets of such business) and/or
as may be necessary to preserve the marketability,
viability, and competitiveness of such business, and
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shall use their best efforts to preserve the existing
relationships with suppliers; vendors and distributors;
customers; employees; and others having business
relations with such business. Respondents'
responsibilities shall include, but are not limited to, the
following:

1.

2.

providing the Divestiture Business with such funds
as are necessary to maintain the full economic
viability, marketability and competitiveness of
such business; including without limitation,

providing sufficient working capital to operate
at least at current rates of operation, to meet all
capital calls with respect to such business and
to carry on, at least at their scheduled pace, all
capital  projects, business plans and
promotional activities for the business,

making available for use by the Divestiture
Business funds sufficient to perform all routine
maintenance and all other maintenance as may
be necessary to, and all replacements of, the
assets related to such business, including
without limitation, the Divestiture Assets, and

continuing, at least at their scheduled pace, any
additional expenditures authorized for the
Divestiture Business prior to the date the
Consent  Agreement was  signed by
Respondents including, without limitation, all
research, development, manufacturing,
distribution, marketing and sales expenditures;

providing such resources as may be necessary to
respond to competition against any Divestiture
Products and/or to prevent any diminution in sales
of any such products during and after the
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Acquisition process and prior to the complete
transfer and delivery of the Divestiture Assets to an
Acquirer;

3. providing such resources as may be necessary to
maintain the competitive strength and positioning
of each Divestiture Product at customer accounts
for such product;

4. providing such support services to the Divestiture
Business as were being provided to such business
by Respondent(s) as of the date the Consent
Agreement was signed by Respondents; and

5. maintaining a work force at least equivalent in size,
training, and expertise to what has been associated
with the Divestiture Business for the last fiscal
year.

Until the Divestiture Date, Respondents shall provide
all Divestiture Business Employees with reasonable
financial incentives to continue in their positions and
to research, develop, and manufacture the Divestiture
Products consistent with past practices and/or as may
be necessary to preserve the marketability, viability
and competitiveness of such products pending
divestiture. Such incentives shall include a
continuation of all employee benefits offered by
Respondent Sanyo wuntil the Acquisition Date,
including regularly scheduled raises, bonuses, vesting
of pension benefits (as permitted by applicable law),
and additional incentives as may be necessary to
prevent any diminution of the competitiveness of the
Divestiture Business.

Respondents shall provide financial incentives to
Divestiture Business Key Employees as needed to
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facilitate the employment of such employees by the
Acquirer, provided that such incentives need not
exceed twenty (20) percent of each such Employee's
annual salary.

For a period lasting until one (1) year from the
Acquisition Date, Respondents shall

1. within 10 days of a request by the Acquirer,
provide the following information to the Acquirer
(to the extent permitted by applicable law)
regarding each Divestiture Business Employee not
employed by SANYO Twicell (Takasaki) on the
Divestiture Date:

a.

b.

the date of hire and effective service date;
job title or position held;

a specific description of the employee's
responsibilities related to the Divestiture
Products; however, in lieu of this description,
Respondents may provide the employee's most
recent performance appraisal,;

the base salary or current wages;

the most recent bonus paid, aggregate annual
compensation for Respondent Sanyo's last
fiscal year and current target or guaranteed
bonus, if any;

employment status (i.e., active or on leave or
disability; full-time or part-time);

any other material terms and conditions of
employment in regard to such employee that
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are not otherwise generally available to
similarly situated employees;

h. copies of all employee benefit plans and
summary plan descriptions (if any) applicable
to the relevant employees;

2. not interfere with the hiring or employing by the
Acquirer of any Divestiture Business Employee
and remove any impediments within the control of
Respondents that may deter these employees from
accepting employment with the Acquirer,
including without limitation, any non-compete or
non-disclosure provisions of any employment
agreements with respect to Divestiture Products or
other contracts with Respondents that would affect
the ability or incentive of those individuals to be
employed by the Acquirer. In addition,
Respondents shall not make any counteroffer to a
Divestiture Business Employee who has received a
written offer of employment from the Acquirer;
and

3. not hire any Divestiture Business Employee of the
Acquirer or solicit or otherwise attempt to induce
such employee to terminate his or her employment
relationship with the Acquirer.

provided, however, Respondents may i) hire any
Divestiture Business Employee whose employment
has been terminated by the Acquirer or who
independently applies for employment with
Respondents, as long as such employee was not
solicited in violation of the non-solicitation
requirements contained herein; ii) advertise for
employees in newspapers, trade publications or
other media not targeted specifically at Divestiture
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Business Employees; or iii) hire a Divestiture
Business Employee who contacts Respondents on
his or her own initiative without any direct or
indirect solicitation or encouragement from
Respondents.

Respondents shall not disclose or convey any
Confidential Business Information that is exclusively
related to the Divestiture Business, directly or
indirectly, to any Person or Persons except as follows:

1.

Respondents may disclose Confidential Business
Information to the Acquirer or Persons specifically
authorized by the Acquirer to receive such
information; and

Respondents may disclose Confidential Business
Information as necessary to comply with the
Orders, to manufacture sintered cathodes, to fulfill
the terms of the Suzhou Sub-C and D NiMH
Battery Agreement or to produce or have produced
Sanyo-Branded Retail Batteries pursuant to rights
retained or licensed under any Divestiture
Agreement so long as in doing so, Respondents do
not disclose or convey any Confidential
Information to any Person, other than Divestiture
Business Employees, involved in the research,
development, manufacture, sale, marketing or
distribution of any of Respondents' Portable NIMH
Battery Products (other than Sanyo-Branded Retail
Batteries and products produced pursuant to the
Suzhou Sub-C and D NiMH Battery Production
Agreement and the Sintered Cathode Supply
Agreement).

provided however, that the restrictions contained in
this paragraph shall not apply to information that 1)
subsequently falls within the public domain by means
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other than a violation of this Order or Respondents'
breach of a confidentiality or non-disclosure
agreement; ii) is required by Law to be publicly
disclosed; or iii) is lawfully possessed by Respondent
Panasonic as of the Acquisition Date.

G. Respondents shall prevent the disclosure or use of
Confidential Business Information except as permitted
or authorized by the Orders and shall,

1. require that each Divestiture Business Employee
retained by Respondents after the Divestiture Date,
his or her direct supervisor, and any other
employee designated by the Interim Monitor (if
one has been appointed) sign a confidentiality
agreement that requires such employee to maintain
Confidential Business Information as strictly
confidential and not use such information or
disclose it to any other Person except as authorized
by Respondents in accordance with this Order; and

2. provide, within thirty (30) days of the Divestiture
Date, written notice of the restrictions on the
disclosure and wuse of Confidential Business
Information contained in this Order to all
employees not required to sign a confidentiality
agreement who were involved in the Divestiture
Business at any time during the twelve (12) months
prior to the Divestiture Date, or who otherwise
may possess Confidential Business Information.
Respondents shall provide such written notice by
electronic mail with return receipt requested or
similar transmission, and keep a file of such
receipts for one (1) year after the Divestiture Date.

H. Respondents shall adhere to and abide by the
Divestiture Agreements (which agreements shall not
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contradict or limit, or be construed to contradict or
limit, the terms of the Orders, it being understood that
nothing in the Orders shall be construed to reduce any
obligations of Respondents under such agreement(s)),
which are incorporated by reference into this Order to
Maintain Assets and made a part hereof).

The English-language versions of all Divestiture
Agreements, as submitted to and approved by the
Commission and attached to the Decision and Order,
shall be the versions of such agreements used in
interpreting and enforcing this Order.

The purpose of this Order to Maintain Assets is to
maintain the full economic viability, marketability and
competitiveness of the Divestiture Businesses through
its full transfer and delivery to an Acquirer, to
minimize any risk of loss of competitive potential for
the Divestiture Business, and to prevent the
destruction, removal, wasting, deterioration, or
impairment of any of the Divestiture Assets except for
ordinary wear and tear.

ITISFURTHER ORDERED that:

A.

The Commission may appoint a Monitor (“Interim
Monitor”) to assure that Respondents expeditiously
comply with all of their obligations and perform all of
their responsibilities as required by the Order to
Maintain Assets and/or the Decision and Order.

The Commission appoints ING Financial Markets
LLC (“ING”), as Interim Monitor and approves the
agreement between ING and Respondents, attached
hereto as Confidential Appendix A, which agreement,
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inter alia, names Philip Comerford, Jr. as ING
designated Project Manager.

Respondents shall facilitate the ability of the Interim
Monitor to comply with the duties and obligations set
forth in this Order, and shall take no action that
interferes with or hinders the Interim Monitor's
authority, rights or responsibilities as set forth in this
Order or any agreement between the Interim Monitor
and Respondents.

The Interim Monitor's duties and responsibilities shall
include the following:

1. the Interim Monitor shall act in a fiduciary
capacity for the benefit of the Commission;

2. the Interim Monitor shall have the power and
authority to monitor Respondents' compliance with
the divestiture and asset maintenance obligations
and related requirements of the Order, and shall
exercise such power and authority and carry out his
or her duties and responsibilities in a manner
consistent with the purposes of the Order and in
consultation with the Commission;

3. the Interim Monitor shall, in his or her sole
discretion, consult with Third Parties in the
exercise of his or her duties under this Order or any
agreement between the Interim Monitor and
Respondents; and

4. the Interim Monitor shall evaluate the reports
submitted by Respondents pursuant to this Order,
and within thirty (30) days from the date the
Interim Monitor receives these reports, report in
writing to the Commission concerning
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performance by Respondents of their obligations
under the Order.

Respondents shall grant and transfer to the Interim
Monitor, and such Monitor shall have, all rights,
powers, and authority necessary to carry out the
Monitor's duties and responsibilities, including but not
limited to the following:

1.

Respondents shall cooperate with any reasonable
request of the Interim Monitor and shall take no
action to interfere with or impede the Interim
Monitor's  ability to monitor Respondents'
compliance with the Orders;

subject to any demonstrated legally recognized
privilege, Respondents shall provide the Interim
Monitor full and complete access to Respondents'
personnel, books, documents, records kept in the
ordinary course of business, facilities and technical
information, and such other relevant information as
the Interim Monitor may reasonably request,
related to Respondents' compliance with its
obligations under the Order, including, but not
limited to, its obligations related to the relevant
assets;

the Interim Monitor shall serve, without bond or
other security, at the expense of Respondents, on
such reasonable and customary terms and
conditions to which the Monitor and Respondents
agree and that the Commission approves;

the Interim Monitor shall have authority to employ,
at the expense of Respondents, such consultants,
accountants, attorneys and other representatives
and assistants as are reasonably necessary to carry
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out the Interim  Monitor's duties and
responsibilities;

5. Respondents shall indemnify the Interim Monitor
and hold the Interim Monitor harmless against any
losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the
performance of the Interim Monitor's duties,
including all reasonable fees of counsel and other
reasonable expenses incurred in connection with
the preparations for, or defense of, any claim,
whether or not resulting in any liability, except to
the extent that such losses, claims, damages,
liabilities, or expenses result from gross
negligence, willful or wanton acts, or bad faith by
the Interim Monitor; and

6. Respondents may require the Interim Monitor and
each of the Interim Monitor's consultants,
accountants, attorneys and other representatives
and assistants to sign a customary confidentiality
agreement; provided, however, that such
agreement shall not restrict the Interim Monitor
from providing any information to the Commission
or require the Interim Monitor to report to
Respondents the substance of communications to
or from the Commission or the Acquirer.

The Commission may, among other things, require the
Interim Monitor and each of the Interim Monitor's
consultants, accountants, attorneys and other
representatives and assistants to sign an appropriate
confidentiality agreement related to Commission
materials and information received in connection with
the performance of the Interim Monitor's duties.
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G. The Interim Monitor shall serve until the termination
of this Order to Maintain Assets.

H. If the Commission determines that an Interim Monitor
has ceased to act or failed to act diligently, the
Commission may appoint a substitute Interim Monitor
in the same manner as provided for in this Paragraph.

L. The Commission may on its own initiative, or at the
request of an Interim Monitor, issue such additional
orders or directions as may be necessary or appropriate
to assure compliance with the requirements of the
Order.

J. An Interim Monitor appointed pursuant to this Order
may be the same Person appointed as the Interim
Monitor or Divestiture Trustee pursuant to the relevant
provisions of the Decision and Order.

V.

IT IS FURTHER ORDERED that within thirty (30) days
after the date this Order to Maintain Assets becomes final, and
every sixty (60) days thereafter until Respondents have fully
complied with their obligations to assign, grant, license, divest,
transfer, deliver or otherwise convey relevant assets as required
by the proposed Decision and Order in this matter, Respondents
shall submit to the Commission a verified written report setting
forth in detail the manner and form in which they intend to
comply, are complying, and have complied with this Order to
Maintain Assets and the related Decision and Order; provided,
however, that, after the Decision and Order in this matter becomes
final, the reports due under this Order to Maintain Assets may be
consolidated with, and submitted to the Commission at the same
time as the reports required to be submitted by Respondents
pursuant to the Decision and Order.

V.



PANASONIC/SANYO 61

Order to Maintain Assets

IT IS FURTHER ORDERED that Respondents shall notify
the Commission at least thirty (30) days prior:

A.

B.

IT

any proposed dissolution of Respondents; or

if the following may affect compliance obligations
arising out of this Order,

1. any proposed acquisition, merger or consolidation
of Respondents; or

2. any other change in Respondents, including
without limitation, assignment and the creation or

dissolution of subsidiaries.

VI.

IS FURTHER ORDERED that, for purposes of

determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request and
upon five (5) days notice to any Respondent made to its principal
United States offices, registered office of its United States
subsidiary, or its headquarters address, Respondent shall, without
restraint or interference, permit any duly authorized representative
of the Commission:

A.

access, during business office hours of such
Respondent and in the presence of counsel, to all
facilities and access to inspect and copy all books,
ledgers, accounts, correspondence, memoranda and all
other records and documents in the possession or
under the control of such Respondent related to
compliance with this Order, which copying services
shall be provided by such Respondent at the request of
the authorized representative(s) of the Commission
and at the expense of the Respondent; and
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B. to interview officers, directors, or employees of such
Respondent, who may have counsel present, regarding
such matters.

VII.

IT IS FURTHER ORDERED that this Order to Maintain
Assets shall terminate on the later of:

A. The day after the Divestiture Date;

B. The day the related Decision and Order becomes final;
or
C. The Commission otherwise directs that this Order to

Maintain Assets is terminated,

provided that, if the Commission withdraws its acceptance of the
Consent Agreement pursuant to the provisions of Commission
Rule 2.34, 16 C.F.R. §2.34, this Order to Maintain Assets shall
terminate no later than three (3) days after such action by the
Commission.

By the Commission.
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ANALYSIS OF AGREEMENT CONTAINING CONSENT
ORDERS TO AID PUBLIC COMMENT

l. Introduction

The Federal Trade Commission (“Commission”) has accepted
from Panasonic Corporation (“Panasonic”), subject to final
approval, an Agreement Containing Consent Orders (“Consent
Agreement”), which is designed to remedy the anticompetitive
effects resulting from Panasonic's proposed acquisition of 100%
of the voting securities of Sanyo Electric Co., Ltd. (“Sanyo”).
Under the terms of the Consent Agreement, Sanyo will divest its
assets relating to the manufacture and sale of portable NiMH
batteries to FDK Corporation (“FDK”), a subsidiary of Fujitsu,
Ltd.

The proposed Consent Agreement has been placed on the
public record for 30 days to solicit comments from interested
persons. Comments received during this period will become part
of the public record. After 30 days, the Commission will again
review the proposed Consent Agreement, and will decide whether
it should withdraw from the proposed Consent Agreement or
make final the accompanying Decision and Order (“Order”).

Pursuant to an agreement concluded on December 19, 2008
(the “Agreement”), Panasonic announced its intention to
commence a cash tender offer to acquire 100 percent of the voting
securities of Sanyo for an aggregate purchase price of
approximately $9 billion (the “Acquisition””). The Commission's
complaint alleges the facts described below and that the proposed
Acquisition, if consummated, would violate Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. § 45, by
lessening competition in the market for portable NiMH batteries.

Il. The Parties
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Panasonic, headquartered in Osaka, Japan, is a leading
manufacturer of consumer electronics such as televisions, DVD
players, and computers. Panasonic's Components and Devices
Division produces rechargeable batteries, as well as
semiconductors and mechanical components.

Headquartered in Osaka, Japan, Sanyo Electric Co., Ltd., is a
leading producer of electronic devices and components, including
digital cameras, televisions, car navigation systems, home
appliances, and consumer electronics. Sanyo's rechargeable
battery business is operated out of its Components Division,
which also manufacturers batteries, semiconductors, capacitors,
small motors, and optical pickups.

I11. Portable NiMH Batteries

There are three rechargeable battery chemistries: nickel
cadmium (“NiCd”), nickel metal hydride (“NiMH”) and
lithium-ion (“Li-ion”). While each battery chemistry is used in
varying degrees to power batteries for portable electronic devices,
the evidence shows that portable NiMH batteries are a relevant
antitrust market. First of all, there are a number of products, most
notably two-way radios, that have a large installed base of
customers that cannot switch to another type of rechargeable
battery because the products were designed specifically to
accommodate portable NiMH batteries.  Second, even for
customers who use NiMH batteries but are not locked in to
purchasing them, there is a strong preference for portable NiIMH
batteries for performance and cost reasons. Both sets of
customers would not switch to a different battery technology in
response to a five to ten percent increase in the price of portable
NiMH batteries.

The relevant geographic market for portable NiMH batteries is
worldwide.  Manufacturing of portable NiMH batteries is
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concentrated in Asia, and orders are shipped to customers located
throughout the world.

Panasonic and Sanyo produce the highest quality portable
NiMH batteries, and consequently the two firms are uniquely
close competitors. The remaining suppliers of portable NiMH
batteries produce lower quality batteries and are therefore more
distant competitors to Panasonic and Sanyo. As the only suppliers
of high quality portable NiMH batteries, Panasonic and Sanyo
control the vast majority of the market. The lower quality
suppliers have fringe positions and do not affect competition
between Panasonic and Sanyo.

As each other's most significant competitors for portable
NiMH batteries, Panasonic and Sanyo respond directly to
competition from each other with lower prices, better services and
improved products, to the benefit of consumers. By eliminating
this direct and substantial competition, the proposed acquisition
would allow Panasonic to exercise market power unilaterally,
thereby increasing the likelihood that purchasers of portable
NiMH batteries would be forced to pay higher prices and
restraining the direct competition that promoted innovation and
high quality service. The proposed acquisition eliminates a
competitor to which customers otherwise could have diverted
their sales - in a market where the alternative sources of supply
are usually not viable options.

Neither new entry nor repositioning and expansion sufficient
to deter or counteract the anticompetitive effects of the proposed
acquisition in the portable NiIMH market is likely to occur within
two years. Existing competitors would have to significantly
improve their portable NiMH production facilities, improve the
quality of their portable NiMH batteries, and overcome the
resistance of customers to switch to a portable NiMH battery
supplier that lacks the track record of effectively meeting the
needs of those customers served by Panasonic and Sanyo. Also,
because NiMH is an older battery technology, it has a relatively
small growth potential for the sale of portable NiIMH batteries, so
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it is unlikely that a potential competitor would be able to justify
the investments necessary to enter the market for portable NiMH
batteries.

IV. The Consent Agreement

The proposed Order eliminates the competitive concerns
raised by Panasonic's proposed acquisition of Sanyo by requiring
the divestiture of Sanyo's assets relating to the manufacture and
sale of portable NiMH batteries to FDK Corporation (“FDK”), a
subsidiary of Fujitsu, Ltd. This divestiture must occur with
fifteen days after the Acquisition but may be extended an
additional thirty days, if necessary, to allow European
Commission approval of the divestiture to FDK.

FDK has the industry experience, reputation, and resources to
replace Sanyo as an effective competitor in the portable NiMH
battery market. Headquartered in Tokyo, Japan, FDK
manufactures and sells electronic components and batteries
worldwide, and is a subsidiary of Fujitsu, a multinational
computing, telecommunications and electronics company. FDK
does not currently compete against Panasonic and Sanyo in the
sale of portable NiMH batteries, but it does manufacture and sell
alkaline batteries. FDK also sources and resells a broad range of
batteries, including carbon-zinc, lithium primary, and manganese
batteries.

Pursuant to the Order, FDK would receive all the assets
necessary to operate Sanyo's current portable NiMH battery
business, including most importantly, the NiMH battery
manufacturing facility in Takasaki, Japan (“Takasaki plant™). The
Takasaki plant is a premier manufacturing facility for portable
NiMH batteries, producing approximately 30 percent of the
portable NiMH batteries worldwide. The Order also requires
Sanyo to supply to FDK sizes Sub C/D portable NiMH batteries,
which are the only sizes of Sanyo's portable NiMH batteries not
produced at the Takasaki plant and account for a tiny fraction of
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Sanyo's overall portable NiMH sales. In addition to the
employees of the Takasaki plant, who would automatically
transfer to FDK, the Order requires Sanyo to provide FDK access
to certain other key Sanyo employees needed to successfully
operate the business. The Order also requires Sanyo to transfer all
intellectual property necessary to make and sell portable NIMH
batteries, including Sanyo patents and licenses related to portable
NiMH batteries. A divestiture of Sanyo's portable NiMH assets
will ensure that FDK has a full line of high-quality portable
NiMH batteries, enabling it to compete immediately with the
merged entity.

The Commission has appointed Philip Comerford, Jr.,
Managing Director of ING Capital LLC and Head of the Mergers
& Acquisitions Group, as the interim monitor to oversee the
divestiture of the NiMH battery business. In order to ensure that

If the Commission determines that FDK is not an acceptable
purchaser, or the manner of the divestiture is not acceptable, the
parties must unwind the sale to FDK and divest the portable
NiMH battery assets within six months of the date the Order
becomes final to another Commission-approved acquirer. If the
parties fail to divest within six months, the Commission may
appoint a trustee to divest the portable NiMH battery assets.

The purpose of this analysis is to facilitate public comment on
the Consent Agreement, and it is not intended to constitute an
official interpretation of the proposed Decision and Order or the
Order To Maintain Assets, or to modify their terms in any way.
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IN THE MATTER OF

SERVICE CORPORATION INTERNATIONAL

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5(A) OF THE FEDERAL TRADE COMMISSION ACT AND SEC. 7
OF THE CLAYTON ACT

Docket No. C-4275; File No. 091 0138
Filed, November 24, 2009 — Decision, January 6, 2010

This consent order addresses the acquisition by Service Corporation
International of 100 percent of the voting securities of Palm Mortuary, Inc.
Post-acquisition, the combined entity will have a 76 percent share in the
cemetery services market. The acquisition will eliminate significant
competition between SCI and Palm in the highly concentrated cemetery
services market and increase the likelihood that SCI would be able to
unilaterally raise prices or exercise market power through coordinated
interaction among competitors. The Consent Agreement preserves competition
completely in the relevant market by requiring that SCI divest the Davis
combination cemetery/funeral home facility, rights to the Davis trade name,
and all the pre-need service contracts associated with the Davis combination
facility and with a second Davis funeral home in the Las Vegas metropolitan
area. Divestiture of the pre-need service contracts associated with a second
Davis funeral home in the Las Vegas area is to help ensure the competitiveness
and viability of the divested assets. The Consent Agreement also prohibits SCI
from acquiring any interest or assets engaged in the provision of cemetery
services in the Las Vegas metropolitan area for ten (10) years without
providing prior written notice to the Commission.

Participants

For the Commission: William Kristopher Treadwell and
Goldie Veronica Walker.

For the Respondents: David J. Laing, Esq., Baker &
McKenzie LLP.
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COMPLAINT

Pursuant to the Clayton Act and the Federal Trade
Commission Act, and by virtue of the authority vested in it by
said Acts, the Federal Trade Commission (“Commission”), having
reason to believe that Respondent Service Corporation
International (“SCI”), a corporation subject to the jurisdiction of
the Commission, has agreed to acquire Palm Mortuary, Inc.
(“Palm”), a corporation subject to the jurisdiction of the
Commission, in violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act (“FTC Act”), as amended, 15 U.S.C. § 45, and it
appearing to the Commission that a proceeding in respect thereof
would be in the public interest, hereby issues its Complaint,
stating its charges as follows:

I. RESPONDENT

1. Respondent SCI is a corporation organized, existing, and
doing business under and by virtue of the laws of the State of
Texas, with its office and principal place of business located at
1929 Allen Parkway, Houston, Texas 77019. SCI, among other
things, is engaged in the sale and provision of (a) funeral services
and associated products and (b) cemetery services and associated
products and property.

2. SCI owns and operates 1,302 funeral homes and 369
cemeteries world-wide (including 208 combination locations) and
1,122 funeral homes and 356 cemeteries in the United States.
SCI, under the Davis trade name, operates one standalone funeral
home facility and one funeral home and cemetery combination
facility within the Las Vegas metropolitan area of Clark County,
Nevada. SCI's revenues from all operations in 2008 were
approximately $2.1 billion.
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1. JURISDICTION

3. Respondent SCI is and at all times relevant herein has
been, engaged in commerce, or in activities affecting commerce,
within the meaning of Section 1 of the Clayton Act, 15 U.S.C.
§ 12, and Section 4 of the FTC Act, 15 U.S.C. § 44.

I11. THE PROPOSED ACQUISITION

4. Pursuant to an Equity Purchase Agreement dated August
5, 2009, SCI proposes to purchase all of the outstanding voting
securities of Palm Mortuary, Inc. (“the Acquisition”).

5. The Acquisition would combine the first and third largest
providers of cemetery services and associated merchandise and
property in the relevant geographic market. Respondent SCI and
Palm both own and operate cemetery service facilities in the Las
Vegas metropolitan area of Clark County, Nevada, and compete
and promote their businesses based on name recognition,
reputation, location, price, range of available services, quality of
service, associated product offerings, and the appearance of
facilities.

IV. RELEVANT PRODUCT MARKET

6. The relevant line of commerce in which to analyze the
Acquisition is the provision and sale of cemetery services and
associated products and property, which includes all activities
relating to the sale of goods and services provided for the final
disposition of human remains in a cemetery, whether by burial,
entombment in a mausoleum or crypt, or disposition in a niche.

V. RELEVANT GEOGRAPHIC MARKET

7. The relevant geographic market in which to assess the
competitive effects of the Acquisition is the Las Vegas, Nevada,
metropolitan area.
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VI. CONCENTRATION

8. The relevant market for the provision and sale of cemetery
services in the Las Vegas metropolitan area is highly
concentrated, and the Acquisition will substantially increase
concentration as measured by the Herfindahl-Hirschman Index
(“HHT”).

9. Post-acquisition, SCI would have a market share of about
76 percent in the market for cemetery services in the Las Vegas
metropolitan area. The Acquisition would increase the HHI by
about 1876 points, from 4385 to 6261, leaving only two
meaningful competitors and eliminating one of two competitors
that are the first and second choices for a substantial number of
consumers.

VIl. ENTRY CONDITIONS

10. Entry in the relevant market would not be timely, likely, or
sufficient to prevent anticompetitive effects.

VIll. EFFECTS OF THE ACQUISITION

11. The Acquisition, if consummated, may substantially lessen
competition in the cemetery services market in the Las Vegas
metropolitan area, identified in Paragraphs 6 and 7 in which SCI
and Palm both own and operate cemeteries, in the following ways,
among others:

a. by eliminating direct competition between SCI and
Palm;

b. by increasing the likelithood that Respondent SCI will
unilaterally exercise market power; or
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c. by increasing the likelihood of, or facilitating,
coordinated interaction between or among participants
in the relevant product market.

IX. VIOLATIONS CHARGED

12. The agreement described in Paragraph 4 constitutes a
violation of Section 5 of the FTC Act, as amended, 15 U.S.C.
§ 45, and the Acquisition, if consummated, would violate Section
7 of the Clayton Act, as amended, 15 U.S.C. § 18, and Section 5
of the FTC Act, as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, Federal
Trade Commission on this twenty-fourth day of November, 2009,
issues its Complaint against said Respondent.

By the Commission.

DECISION AND ORDER

The Federal Trade Commission (“Commission”), having
initiated an investigation of the proposed acquisition by
Respondent Service Corporation International (“SCI”) of Palm
Mortuary Inc. (“Palm”), and Respondent having been furnished
thereafter with a copy of a draft of Complaint that the Bureau of
Competition proposed to present to the Commission for its
consideration and which, if issued by the Commission, would
charge Respondent with violations of Section 7 of the Clayton
Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45; and
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Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”) containing an admission by
Respondent of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondent
has violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
Complaint and an Order to Maintain Assets, and having accepted
the executed Consent Agreement and placed such Consent
Agreement on the public record for a period of thirty (30) days for
the receipt and consideration of public comments, now in further
conformity with the procedure described in Commission Rule
234, 16 C.F.R. § 2.34, the Commission hereby makes the
following jurisdictional findings and issues the following
Decision and Order (“Order”):

1. Respondent Service Corporation International (“SCI”)
is a corporation organized, existing and doing business
under and by virtue of the laws of the State of Texas,
with its corporate head office and principal place of
business located at 1929 Allen Parkway, Houston,
Texas 77109.

2. The Commission has jurisdiction of the subject matter
of this proceeding and of Respondent, and the
proceeding is in the public interest.
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ORDER

IT IS ORDERED that, as used in the Order, the following
definitions shall apply:

A.

“SCI” means Service Corporation International, its
directors, officers, employees, agents, representatives,
successors and assigns; and its subsidiaries, divisions,
groups, and affiliates controlled by Service
Corporation International (including, after the
Acquisition Date, Palm) and the respective directors,
officers, = employees,  agents,  representatives,
successors, and assigns of each.

“Palm” means Palm Mortuary, Inc., a corporation
organized, existing and doing business under and by
virtue of the laws of the State of Nevada, with its
headquarters address at 1325 North Main Street, Las
Vegas, Nevada 89101, and the subsidiaries, divisions,
groups, and affiliates controlled by Palm Mortuary,
Inc.

“Respondent” means SCI.
“Commission” means the Federal Trade Commission.

“Acquirer(s)” means any Person(s) that receives the
prior approval of the Commission to acquire the
Divestiture Business pursuant to this Order.

“Acquisition” means the proposed acquisition
described in and contemplated by the Equity Purchase
Agreement by and among Alderwoods (Nevada), Inc.,
Palm Mortuary, Inc., its Stockholders, Knauss
Enterprises Limited Liability Company, Knauss
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Holdings, LLC, and its Members, dated as of August
5, 2009.

“Acquisition Agreement” means the Equity Purchase
Agreement, dated as of August 5, 2009.

“Acquisition Effective Date” means the earliest of the
following dates:

1. the date the Respondent and Palm close on the
Acquisition  pursuant to the  Acquisition
Agreement; or

2. the date on which Respondent, directly or
indirectly, acquires a controlling interest in Palm.

“Cemetery Services” means all activities relating to the
promotion, marketing, sale and provision of property,
goods and services, to provide for the final disposition
of human remains in a cemetery, whether by burial,
entombment in a mausoleum or crypt, or disposition in
a niche.

“Confidential Business Information” means
information not in the public domain related to the
Divestiture Business, except for any information that
was or becomes generally available to the public other
than as a result of a disclosure by Respondent, or was
available, or becomes available, to Respondent on a
non-confidential basis, but only if, to the knowledge of
Respondent, the source of such information is not in
breach of a contractual, legal, fiduciary, or other
obligation to maintain the confidentiality of the
information.

“Davis Pre-need Contracts” means any type of contract
or other agreement entered into by a person with Davis
Funeral Home and Memorial Park, 6200 South Eastern
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Avenue, Las Vegas, Nevada 89119, or the Davis
Funeral Home, 2127 West Charleston Boulevard, Las
Vegas, Nevada 89102. for the purchase of Funeral
Services or Cemetery Services at a future time,
regardless of whether such agreement is revocable or
how payment for such services is arranged.

“Direct Cost” means a cost not to exceed the cost of
labor, material, travel and other expenditures to the
extent the costs are directly incurred to provide the
relevant assistance or service. “Direct Cost” to the
Acquirer for its use of any of Respondent's employees'
labor shall not exceed the average hourly wage rate for
such employee.

“Divestiture Agreement” means an agreement or
agreements divesting the Divestiture Assets to an
Acquirer, and in a manner, that has been approved by
the Commission.

“Divestiture Assets” means all of Respondent's rights,
title, and interest in all property and assets, tangible or
intangible, of every kind and description, wherever
located, and any improvements or additions thereto,
used in the operation of the Divestiture Business,
including but not limited to:

1. All real property interests (including fee simple
interests and real property lease-hold interests),
including all easements, appurtenances, licenses,
and permits, together with all buildings and other
structures, facilities, and improvements located
thereon, owned, leased, or otherwise held;

2. All Tangible Personal Property used in the
Divestiture Business, including without limitation,
Tangible Personal Property removed (and not
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replaced) from the Divestiture Business at any time
after August 5, 2009, if such Property is necessary
to operate the Davis Divestiture Business as a
going concern, unless such Property was removed
in the ordinary course of business and has a cost of
less than $1,000;

The trade name “Davis Funeral Home and
Memorial Park” and all commercial names, trade
names, ‘“doing business as” (d/b/a) names,
registered and unregistered trademarks, service
marks and applications using the term “Davis,”
“Davis Funeral Home,” “Davis Memorial Park,” or
“Davis Funeral Home and Memorial Park™;

All inventories;
All accounts receivable;

All agreements, contracts, and leases and all rights
thereunder and related thereto, including without
limitation, all Davis Pre-Need Contracts;

All consents, licenses, certificates, registrations, or
permits issued, granted, given or otherwise made
available by or under the authority of any
governmental body or pursuant to any legal
requirement, and all pending applications therefore
or renewals thereof, to the extent assignable;

All Divestiture Business Intellectual Property used
exclusively in the Divestiture Business;

Intangible rights and property other than
Intellectual Property, including going concern
value, goodwill, internet, telephone, telecopy,
e-mail, telephone numbers, addresses, domain
names, listings, and websites, provided that
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Respondent is not required to divest any portion of
domain names or websites content that contain
registered or unregistered trademarks, service
marks and applications using the words
“Alderwoods,” “Service Corporation
International,” “SCL” “Dignity” or “Dignity
Memorial.”

All  Confidential Business Records used
exclusively in the Divestiture Business;

All insurance benefits, rights, and proceeds,
including those arising from any Davis Pre-need
Contracts; and

All rights relating to pre-need deposits (including
bank, trust, or other accounts relating to or arising
from any Davis Pre-need Contracts and
endowment or perpetual care funds), claims for
refunds, and rights to offset in respect thereof.

provided, however, that the Divestiture Assets need not
include:

ii.

1il.

assets located at facilities or offices not included in
the Divestiture Business and whose use is not
exclusively or primarily related to the operation of
the Divestiture Businesses;

motor vehicles used by the relevant Divestiture
Businesses if the Acquirer does not need them and
the Commission approves the divestiture without
such vehicles;

rights in any lease of Tangible Personal Property
that pertains to generally available property
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relating to office furniture, office equipment, or
computers;

rights in, and records and documents (or portions
thereof) exclusively concerning, any national
license, national supply or service agreement,
national proprietary or licensed advertising
program, or national proprietary product associated
with SCI's Dignity Memorial program,;

rights to records and documents (or portions
thereof) exclusively concerning, commercial
names, trade names, “doing business as” (d/b/a)
names, registered and unregistered trademarks,
service marks and applications using the words
“Alderwoods,” “Service Corporation
International,”  “SCI,”  “Dignity” (including
“Dignidad,” “Dignite,” and other translations of
Dignity into languages other than English), or
“Dignity Memorial”’; or

any other assets, rights, or agreements not needed
by the Acquirer if the Commission approves a
Divestiture Agreement that does not divest, grant
or transfer such assets, rights, or agreements.

“Divestiture Business” means all activities of
Respondent related to:

1.

providing Funeral Services and Cemetery Services
at the Davis Funeral Home and Memorial Park,
6200 South Eastern Avenue, Las Vegas, Nevada
89119; and

marketing, promoting, selling and maintaining
Davis Pre-Need Contracts.
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“Divestiture Business Employee(s)” means any and all
full-time, part-time, or contract employees of SCI
whose duties, at any time during the ninety (90) days
preceding the Acquisition Effective Date, related
primarily to the Divestiture Business.

“Divestiture Business Intellectual Property” means all
Intellectual Property related to or used in the
Divestiture Business.

“Divestiture Business License(s)” means a worldwide,
royalty-free,  paid-up,  perpetual, irrevocable,
transferable, sublicensable, non-exclusive license(s) to
the following:

1. Divestiture Business Intellectual Property not
included in the Divestiture Assets;

2. Divestiture Business Records not included in the
Divestiture Assets,

provided, however, that the Divestiture Business
License(s) need not include rights to, or documents or
records (or portions thereof) exclusively containing, (i)
commercial names, trade names, “doing business as”
(d/b/a) names, registered and unregistered trademarks,
service marks and applications using the words
“Alderwoods,” “Service Corporation International,”
“SCL,” “Dignity,” (including “Dignidad,” “Dignite,”
and other translations of Dignity into languages other
than English), or “Dignity Memorial,” (ii) national
proprietary or licensed advertising programs, (iii)
national proprietary products associated with
Respondent's Dignity Memorial program, (iv) national
proprietary software used to service a national network
of funeral homes and cemeteries or (v) generally
available software;



82

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 149

Decision and Order

provided, further, that Divestiture Business License(s)
need not include any Divestiture Business Intellectual
Property or Divestiture Business Records not needed
by the Acquirer if the Commission approves a
Divestiture Agreement without it.

“Divestiture Business Records” means all information,
documents and records, including all electronic records
wherever stored, that are related to or used in the
Divestiture Business, including without limitation,
client and customer lists, referral sources, research and
development reports, production reports, service and
warranty records, equipment logs, operating guides
and manuals, financial and accounting documents,
creative materials, advertising materials, promotional
materials, studies, reports, correspondence, financial
statements, financial plans and forecasts, operating
plans, price lists, cost information, supplier and vendor
contracts, marketing analyses, customer lists, customer
contracts, employee lists, salaries and benefits
information, and, subject to legal requirements, copies
of all personnel files.

“Divestiture Closing Date” means the date on which
Respondent (or a Divestiture Trustee) consummates a
transaction to assign, grant, license, divest, transfer,
deliver, or otherwise convey the Divestiture Assets to
an Acquirer pursuant to this Order.

“Funeral Services” means all activities relating to the
promotion, marketing, sale and provision of funeral
services and funeral goods, including, but not limited
to, goods and services used to care for and prepare
bodies for burial, cremation, or other final disposition;
and goods and services used to arrange, supervise, or
conduct the funeral ceremony or final disposition of
human remains.
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“Intellectual Property” means all intellectual property
owned or licensed (as licensor or licensee) by
Respondent, in which Respondent has a proprietary
interest, including (i) commercial names, trade names,
“doing business as” (d/b/a) names, registered and
unregistered trademarks, logos, service marks and
applications; (ii) all patents, patent applications,
inventions and discoveries that may be patentable; (iii)
all registered and unregistered copyrights in both
published works and unpublished works; (iv) all
know-how, trade secrets, confidential or proprietary
information, protocols, quality control information,
customer lists, software, technical information, data,
process technology, plans, drawings and blue prints;
and (v) all rights in websites and internet domain
names presently used by Respondent.

“Person” means any individual, partnership, firm,
corporation,  association, trust,  unincorporated
organization or other business entity.

“Tangible Personal Property” means all machinery,
equipment, tools, furniture, office equipment,
computer hardware, supplies, materials, vehicles, and
other items of tangible personal property (other than
inventories) of every kind owned or leased by
Respondent, together with any express or implied
warranty by the manufacturers or sellers or lessors of
any item or component part thereof and all
maintenance records and other documents relating
thereto.

“Third Party” means any Person other than
Respondent, Palm, or Acquirer.
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“Transitional Services” means assistance with respect
to providing Funeral Services or Cemetery Services,
including assistance relating to administrative and
support services.

ITISFURTHER ORDERED that:

A.

Respondent shall divest the Divestiture Assets and
convey the Divestiture Business License at no
minimum price, absolutely and in good faith, as
on-going businesses, no later than ninety (90) days
from the Acquisition Date, to an Acquirer and in a
manner that receives the prior approval of the
Commission.

Any Divestiture Agreement between Respondent and
the Acquirer shall be deemed incorporated into this
Order, and any failure by Respondent to comply with
any term of such Divestiture Agreement shall
constitute a failure to comply with this Order.

Prior to the Divestiture Closing Date, Respondent shall
secure all consents and waivers from all Third Parties
that are necessary to allow Respondent to divest the
Divestiture Assets, convey the Divestiture Business
License, and allow the Acquirer to operate the
Divestiture Business;

provided, however, Respondent may satisfy this
requirement as to a particular Third Party by certifying
that the Acquirer has executed the necessary
agreements directly with such Third Party.

Prior to the Divestiture Closing Date, Respondent shall
take all actions necessary to ensure that Divestiture
Assets meet federal, state, local and municipal



SERVICE CORPORATION INTERNATIONAL 85

Decision and Order

requirements necessary to allow the transfer of the
Divestiture Assets to the Acquirer.

Respondent shall not enforce any agreement against a
Third Party or the Acquirer to the extent that such
agreement may limit or otherwise impair the ability of
the Acquirer to acquire or use the Divestiture Assets
and/or operate the Divestiture Business.

Respondent shall not, after the Acquisition Effective
Date, use, directly or indirectly, any Confidential
Business Information or disclose or convey any
Confidential Business Information, directly or
indirectly, to any Person except as follows:

1. Respondent may disclose Confidential Business
Information to the Acquirer or proposed Acquirer
(as the case may be) or other Persons specifically
authorized by such Acquirer or proposed Acquirer
to receive such information; and

2. So long as Respondent does not disclose
Confidential Business Information to any Persons
who have operational responsibility for the Palm
Business, Respondent may wuse Confidential
Business Information as needed:

a. to comply the requirements of this Order or the
Order to Maintain Assets;

b. to comply with Respondent's obligations to the
Acquirer under the Divestiture Agreement(s);

c. to comply with applicable law; or
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d. to enforce the terms of any Divestiture
Agreement or defend against any dispute or
legal proceeding,

provided that Confidential Business Information may
be disclosed to Third Parties only as necessary for the
purposes authorized by this Paragraph pursuant to an
appropriate confidentiality —order, agreement or
arrangement with the Acquirer (but Respondent shall
not be deemed to have violated this requirement if the
Acquirer withholds such agreement unreasonably); and
Respondent shall use its best efforts to obtain a
protective order to protect the confidentiality of such
Confidential Business Information during any
adjudication;

provided, further, that Respondent may continue to use
Confidential Business Information included in the
Divestiture Business License(s) to the extent such
information was previously used by Respondent in
connection with assets other than those being
transferred to Acquirer pursuant to this Order and/or
the Divestiture Agreement.

On or before the Divestiture Closing Date, Respondent
shall provide written notification of the restrictions on
the use of the Confidential Business Information
contained in the Order to all employees who were
involved in the Divestiture Business.

Within ten (10) days of a request by the Commission
or by an Acquirer or proposed Acquirer (as
applicable), Respondent shall provide the Acquirer or
proposed Acquirer (as applicable) with the following
information for each Divestiture Business Employee,
and to the extent permitted by law:
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1. name, job title or position, date of hire and
effective service date;

2. a specific description of the employee's
responsibilities;

3. the base salary or current wages;

4. the most recent bonus paid, aggregate annual
compensation for the relevant Respondent's last
fiscal year and current target or guaranteed bonus,
if any;

5. employment status (i.e., active or on leave or
disability; full-time or part-time);

6. any other material terms and conditions of
employment in regard to such employee that are
not otherwise generally available to similarly
situated employees; and

7. at the option of the proposed Acquirer or Acquirer
(as applicable), copies of all employee benefit
plans and summary plan descriptions (if any)
applicable to the relevant employees.

Respondent shall not interfere with the employment by
the Acquirer of any Divestiture Business Employee;
shall not offer any incentive to such employees to
decline employment with the Acquirer or to accept
other employment with the Respondent; and shall
eliminate any contractual impediments that may deter
such employee from accepting employment with the
Acquirer including, but not limited to, removing any
non-compete or confidentiality provisions of
employment or other contracts that would affect the
ability of such employee to be employed by the
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Acquirer, and paying, or transferring to the account of
the employee, all current and accrued bonuses,
pensions and other current and accrued benefits.

For a period of two (2) years after the Divestiture Date,
Respondent shall not, directly or indirectly, solicit,
induce or attempt to solicit or induce any Divestiture
Business Employee(s) who have accepted offers of
employment with the Acquirer, or who are employed
by the Acquirer, to terminate their employment
relationship with the Acquirer; provided, however, a
violation of this provision will not occur if: (1) the
person's employment has been terminated by the
Acquirer, (2) Respondent advertises for employees in
newspapers, trade publications, or other media not
targeted specifically at the employees, or (3)
Respondent hires employees who apply for
employment with Respondent, so long as such
employees were not solicited by Respondent in
violation of this paragraph.

At the request of the Acquirer, Respondent shall use its
best efforts to assist the Acquirer in the fulfillment of
any Pre-need Contract relating to the sale of a Dignity
Memorial Funeral Plan entered into by Respondent
prior to the date of divestiture of the applicable funeral
home or cemetery; provided, however, that this
Paragraph requires Respondent to assist only with such
goods and services that the Acquirer cannot reasonably
provide on its own.

For a period ending six (6) months after the date all
Divestiture Assets and Divestiture Licenses have been
fully and finally transferred and conveyed to the
Acquirer, Respondent shall provide Transitional
Services to the Acquirer, at no more than Respondent's
Direct Cost, as needed to assist the Acquirer in using
the Divestiture Assets to operate the Divestiture
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Business as a viable and ongoing business providing
Funeral Services and Cemetery Services at least
equivalent to those provided by Respondent prior to
the Divestiture Date. Respondent shall not (i) require
the Acquirer to pay compensation for Transitional
Services that exceeds the Direct Cost of providing
such goods and services, or (i1) terminate its obligation
to provide Transitional Services because of a material
breach by the Acquirer of any agreement to provide
such assistance, in the absence of a final order of a
court of competent jurisdiction.

The purpose of this Order is to ensure that the
Divestiture Business remains a competitive and viable
provider of Funeral Services and Cemetery Services
independent of Respondent and to remedy in a timely
manner the lessening of competition resulting from the
Acquisition as alleged in the Commission's Complaint.

IT IS FURTHER ORDERED that:

A.

For a period of ten (10) years from the date this Order
becomes final, Respondent shall not, without
providing advance written notification to the
Commission, (i) acquire, directly or indirectly, through
subsidiaries or otherwise, any leasehold, ownership
interest, or any other interest, in whole or in part, in
any concern, corporate or non-corporate, or in any
assets engaged in the provision of Cemetery Services
in Clark County, Nevada.

The prior notification required by this Paragraph III
shall be given on the Notification and Report Form set
forth in the Appendix to Part 803 of Title 16 of the
Code of Federal Regulations as amended (hereinafter
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referred to as “the Notification™), and shall be prepared
and transmitted in accordance with the requirements of
that part, except that no filing fee will be required for
any such notification, notification shall be filed with
the Secretary of the Commission, notification need not
be made to the United States Department of Justice,
and notification is required only of the Respondent and
not of any other party to the transaction. Respondent
shall provide the Notification to the Commission at
least thirty (30) days prior to consummating the
transaction (hereinafter referred to as the “first waiting
period”). If, within the first waiting period,
representatives of the Commission make a written
request for additional information or documentary
material (within the meaning of 16 C.F.R. § 803.20),
the Respondent shall not consummate the transaction
until thirty (30) days after submitting such additional
information or documentary material. Early
termination of the waiting periods in this Paragraph V
may be requested and, where appropriate, granted by
letter from the Bureau of Competition. Provided,
however, that prior notification shall not be required by
this Paragraph for a transaction for which notification
is required to be made, and has been made, pursuant to
Section 7A of the Clayton Act, 15 U.S.C.§ 18a.

V.

ITISFURTHER ORDERED that:

A.

At any time after Respondent signs the Consent
Agreement in this matter, the Commission may
appoint a monitor (“Interim Monitor”) to assure that
Respondent expeditiously complies with all of its
obligations and performs all of its responsibilities as
required by this Order.
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The Commission shall select the Interim Monitor,
subject to the consent of Respondent, which consent
shall not be unreasonably withheld. If Respondent has
not opposed, in writing, including the reasons for
opposing, the selection of a proposed Interim Monitor
within ten (10) days after notice by the staff of the
Commission to Respondent of the identity of the
proposed Interim Monitor, Respondent shall be
deemed to have consented to the selection of the
Interim Monitor.

Not later than ten (10) days after the appointment of an
Interim  Monitor, Respondent shall execute an
agreement that, subject to the prior approval of the
Commission, confers on the Interim Monitor all the
rights and powers necessary to permit the Interim
Monitor to monitor Respondent's compliance with the
relevant requirements of this Order in a manner
consistent with the purposes of the Order.

Respondent shall facilitate the ability of the Interim
Monitor(s) to comply with the duties and obligations
set forth in this Order, and shall take no action that
interferes with or hinders the Interim Monitor's
authority, rights, or responsibilities as set forth herein
or in any agreement between the Interim Monitor(s)
and Respondent.

The Interim Monitor's duties and responsibilities shall
include the following:

1. the Interim Monitor shall act in a fiduciary
capacity for the benefit of the Commission;

2. the Interim Monitor shall have the power and
authority to monitor Respondent=s compliance
with this Order and shall exercise such power and
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authority and carry out his or her duties and
responsibilities in a manner consistent with the
purposes of this Order and in consultation with the
Commission;

3. the Interim Monitor may, in his or her sole
discretion, consult with third parties in the exercise
of his or her duties under this Order, or under any
agreement between the Interim Monitor and
Respondent; and

4. the Interim Monitor shall evaluate the reports
submitted by Respondent pursuant to this Order,
and within thirty (30) days from the date the
Interim Monitor receives these reports, report in
writing to the Commission concerning
performance by Respondent of its obligations
under the Order.

The Commission may, among other things, require the
Interim Monitor and each of the Interim Monitor's
consultants, accountants, attorneys and other
representatives and assistants to sign an appropriate
confidentiality agreement related to Commission
materials and information received in connection with
the performance of the Interim Monitor's duties.

The Interim Monitor shall serve until six (6) months
after Respondent has fully and finally transferred to
the Acquirer all Divestiture Assets and all Divestiture
Business Records,

provided, however, that the Interim Monitor's service
shall not exceed two (2) years from the date the Order
becomes final;
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provided, further, that the Commission may extend or
modify this period as may be necessary or appropriate
to accomplish the purposes of this Order.

If the Commission determines that an Interim Monitor
has ceased to act or failed to act diligently, the
Commission may appoint a substitute Interim Monitor
pursuant to the procedures contained in this Paragraph.

The Commission may on its own initiative, or at the
request of the Interim Monitor, issue such additional
orders or directions as may be necessary or appropriate
to assure compliance with the requirements of this
Order.

The Interim Monitor appointed pursuant to this Order
may be the same person appointed as an Interim
Monitor under the Order to Maintain Assets or the
Divestiture Trustee(s) pursuant to this Order.

V.

ITISFURTHER ORDERED that:

A.

If Respondent has not fully complied with the
obligations to assign, grant, license, divest, transfer,
deliver or otherwise convey the Divestiture Assets and
Divestiture Licenses as required by this Order, the
Commission may appoint a trustee (“Divestiture
Trustee”) to assign, grant, license, divest, transfer,
deliver or otherwise convey these assets in a manner
that satisfies the requirements of this Order. In the
event that the Commission or the Attorney General of
the United States brings an action pursuant to § 5(1) of
the Federal Trade Commission Act, 15 U.S.C. § 45(1),
or any other statute enforced by the Commission,
Respondent shall consent to the appointment of a
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Divestiture Trustee in such action to assign, grant,
license, divest, transfer, deliver or otherwise convey
such assets. Neither the appointment of a Divestiture
Trustee nor a decision not to appoint a Divestiture
Trustee under this Paragraph shall preclude the
Commission or the Attorney General of the United
States from seeking civil penalties or any other
available relief, including a court appointed Divestiture
Trustee, pursuant to § 5(1) of the Federal Trade
Commission Act, or any other statute enforced by the
Commission, for any failure by Respondent to comply
with this Order.

The Commission shall select the Divestiture Trustee,
subject to the consent of Respondent, which consent
shall not be unreasonably withheld. The Divestiture
Trustee shall be a Person with experience and
expertise in acquisitions and divestitures. If
Respondent has not opposed, in writing, including the
reasons for opposing, the selection of any proposed
Divestiture Trustee within ten (10) days after notice by
the staff of the Commission to Respondent of the
identity of any proposed Divestiture Trustee,
Respondent shall be deemed to have consented to the
selection of the proposed Divestiture Trustee.

Not later than ten (10) days after the appointment of a
Divestiture Trustee, Respondent shall execute a trust
agreement that, subject to the prior approval of the
Commission, transfers to the Divestiture Trustee all
rights and powers necessary to permit the Divestiture
Trustee to effect the divestiture required by this Order.

If a Divestiture Trustee is appointed by the
Commission or a court pursuant to this Paragraph,
Respondent shall consent to the following terms and
conditions regarding the Divestiture Trustee's powers,
duties, authority, and responsibilities:
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Subject to the prior approval of the Commission,
the Divestiture Trustee shall have the exclusive
power and authority to assign, grant, license,
divest, transfer, deliver or otherwise convey the
assets that are required by this Order to be
assigned, granted, licensed, divested, transferred,
delivered or otherwise conveyed.

The Divestiture Trustee shall have twelve (12)
months after the date the Commission approves the
trust agreement described herein to accomplish the
divestiture, which shall be subject to the prior
approval of the Commission. If, however, at the
end of the twelve (12) month period, the
Divestiture Trustee has submitted a plan of
divestiture or believes that the divestiture can be
achieved within a reasonable time, the divestiture
period may be extended by the Commission;
provided, however, that the Commission may
extend the divestiture period only two (2) times.

Subject to any demonstrated legally recognized
privilege, the Divestiture Trustee shall have full
and complete access to the personnel, books,
records and facilities related to the relevant assets
that are required to be assigned, granted, licensed,
divested, delivered or otherwise conveyed by this
Order and to any other relevant information, as the
Divestiture Trustee may request. Respondent shall
develop such financial or other information as the
Divestiture Trustee may request and shall
cooperate  with  the Divestiture  Trustee.
Respondent shall take no action to interfere with or
impede the Divestiture Trustee's accomplishment
of the divestiture. Any delays in divestiture caused
by Respondent shall extend the time for divestiture
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under this Paragraph in an amount equal to the
delay, as determined by the Commission or, for a
court appointed Divestiture Trustee, by the court.

4. The Divestiture Trustee shall use commercially
reasonable efforts to negotiate the most favorable
price and terms available in each contract that is
submitted to the Commission, subject to
Respondent's absolute and unconditional obligation
to divest expeditiously and at no minimum price.
The divestiture shall be made in the manner and to
an Acquirer as required by this Order; provided,
however, that if the Divestiture Trustee receives
bona fide offers from more than one acquiring
Person, and if the Commission determines to
approve more than one such acquiring Person, the
Divestiture Trustee shall divest to the acquiring
Person selected by Respondent from among those
approved by the Commission; provided further,
however, that Respondent shall select such Person
within five (5) days after receiving notification of
the Commission's approval.

5. The Divestiture Trustee shall serve, without bond
or other security, at the cost and expense of
Respondent, on such reasonable and customary
terms and conditions as the Commission or a court
may set. The Divestiture Trustee shall have the
authority to employ, at the cost and expense of
Respondent, such consultants, accountants,
attorneys, investment bankers, business brokers,
appraisers, and other representatives and assistants
as are necessary to carry out the Divestiture
Trustee's duties and responsibilities. The
Divestiture Trustee shall account for all monies
derived from the divestiture and all expenses
incurred. After approval by the Commission of the
account of the Divestiture Trustee, including fees
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for the Divestiture Trustee's services, all remaining
monies shall be paid at the direction of
Respondent, and the Divestiture Trustee's power
shall be terminated. The compensation of the
Divestiture Trustee shall be based at least in
significant part on a commission arrangement
contingent on the divestiture of all of the relevant
assets required to be divested by this Order.

Respondent shall indemnify the Divestiture Trustee
and hold the Divestiture Trustee harmless against
any losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the
performance of the Divestiture Trustee's duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the
preparation for, or defense of, any claim, whether
or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or
expenses result from gross negligence, willful or
wanton acts, or bad faith by the Divestiture
Trustee.

The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order; provided,
however, that the Divestiture Trustee appointed
pursuant to this Paragraph may be the same Person
appointed as Interim Monitor pursuant to the
relevant provisions of this Order and the Order to
Maintain Assets in this matter.

The Divestiture Trustee shall report in writing to
Respondent and to the Commission every thirty
(30) days concerning the Divestiture Trustee's
efforts to accomplish the divestiture.
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9. Respondent may require the Divestiture Trustee
and each of the Divestiture Trustee's consultants,
accountants, attorneys and other representatives
and assistants to sign a customary confidentiality
agreement; provided, however, that such
agreement shall not restrict the Divestiture Trustee
from providing any information to the
Commission.

If the Commission determines that a Divestiture
Trustee has ceased to act or failed to act diligently, the
Commission may appoint a substitute Divestiture
Trustee in the same manner as provided in this
Paragraph.

The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own
initiative or at the request of the Divestiture Trustee
issue such additional orders or directions as may be
necessary or appropriate to accomplish the divestiture
required by this Order.

VI.

ITISFURTHER ORDERED that:

A.

Within five (5) days of the Acquisition, Respondent
shall submit to the Commission a letter certifying the
date on which the Acquisition occurred.

Respondent shall submit to the Commission a verified
written report setting forth in detail the manner and
form in which it intends to comply, is complying, and
has complied with this Order:

1. Within thirty (30) days after this Order becomes
final, and every thirty (30) days thereafter until
Respondent has fully transferred the Divested
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Assets and Divestiture Licenses as required by this
Order and

2. Every sixty (60) days thereafter until the
termination of the period during which Respondent
is required to provide Transitional Services under
the Order and, if applicable, the Divestiture
Agreement.

Respondent shall submit a copy of its report
concerning compliance with this Order to the Interim
Monitor (if one has been appointed). Respondent shall
include in its report, among other things that are
required from time to time, a full description of its
efforts to comply with the Order, including the status
of the divestiture and transfer of the Divestiture Assets
and Divestiture Licenses; a description of all
Transitional Services provided to Acquirer; a
description of all substantive contacts with Acquirer,
the Interim Monitor (if one has been appointed) and
any other Persons related to compliance with the terms
of this Order and/or the Divestiture Agreement(s), and
any correspondence with proposed Acquirer, Acquirer,
Interim Monitor or other Third Party related to such
contacts that is dated after the Divestiture Closing
Date; and any other actions taken by Respondent
relating to compliance with the terms of this Order
and/or the Divestiture Agreements. The final
compliance report required by this Paragraph V shall
include a statement that the divestiture has been
accomplished in the manner approved by the
Commission and shall include the date the divestiture
was accomplished.

One (1) year after this Order becomes final, annually
for the next nine (9) years, on the anniversary of the
date the Order becomes final, and at other times as the
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Commission may require, Respondent shall file a
verified written report with the Commission setting
forth in detail the manner and form in which it has
complied and is complying with the Order.

VII.

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior:

A. any proposed dissolution of Respondent;

B. any proposed acquisition, merger or consolidation of
Respondent; or

C. any other change in Respondent, including without
limitation, assignment and the creation or dissolution
of subsidiaries, if such change may affect compliance
obligations arising out of this Order.

VIII.

IT IS FURTHER ORDERED that, for purposes of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request and
upon five (5) days notice to Respondent, made to its principal
office, Respondent shall, without restraint or interference, permit
any duly authorized representative of the Commission:

A. Access, during business office hours of Respondent
and in the presence of counsel, to all facilities and
access to inspect and copy all books, ledgers, accounts,
correspondence, memoranda and all other records and
documents in the possession or under the control of
Respondent related to compliance with this Order,
which copying services shall be provided by
Respondent at the request of the authorized
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representative(s) of the Commission and at the expense
of Respondent; and

B. To interview officers, directors, or employees of
Respondent, who may have counsel present, regarding

such matters.

IX.

IT IS FURTHER ORDERED that this Order shall terminate
on January 6, 2020.

By the Commission.
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ORDER TO MAINTAIN ASSETS

The Federal Trade Commission (“Commission”), having
initiated an investigation of the proposed acquisition by
Respondent Service Corporation International (“SCI”) of Palm
Mortuary, Inc. (“Palm”), and Respondent having been furnished
thereafter with a copy of a draft Complaint that the Bureau of
Competition proposed to present to the Commission for its
consideration and which, if issued by the Commission, would
charge Respondent with violations of Section 7 of the Clayton
Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45; and

Respondent, its attorneys, and counsel for the Commission
having thereafter executed a Consent Agreement, containing an
admission by Respondent of all the jurisdictional facts set forth in
the aforesaid draft Complaint, a statement that the signing of said
Consent Agreement is for settlement purposes only and does not
constitute an admission by Respondent that the law has been
violated as alleged in such Complaint, or that the facts as alleged
in such Complaint, other than jurisdictional facts, are true, and
waivers and other provisions as required by the Commission’s
Rules; and

The Commission having thereafter considered the matter and
having determined to accept the executed Consent Agreement and
to place such Consent Agreement on the public record for a period
of thirty (30) days for the receipt and consideration of public
comments, now in further conformity with the procedure
described in Commission Rule 2.34, 16 C.F.R. § 2.34, hereby
issues its Complaint, makes the following jurisdictional findings,
and issues this Order to Maintain Assets:

1. Respondent Service Corporation International (“SCI”)
is a corporation organized, existing and doing business
under and by virtue of the laws of the State of Texas,
with its corporate head office and principal place of
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business located at 1929 Allen Parkway, Houston,
Texas 77109.

2. The Commission has jurisdiction of the subject matter
of this proceeding and of Respondent, and the
proceeding is in the public interest.

ORDER

IT IS ORDERED that, as used in this Order to Maintain
Assets, the following definitions and the definitions used in the
Consent Agreement and the proposed Decision and Order (and
when made final, the Decision and Order), which are incorporated
herein by reference and made a part hereof, shall apply:

A. “SCI” means Service Corporation International, its
directors, officers, employees, agents, representatives,
successors and assigns; and its subsidiaries, divisions,
groups, and affiliates controlled by Service
Corporation International (including, after the
Acquisition Date, Palm) and the respective directors,
officers, = employees,  agents,  representatives,
successors, and assigns of each.

B. “Palm” means Palm Mortuary, Inc., a corporation
organized, existing and doing business under and by
virtue of the laws of the State of Nevada, with its
headquarters address at 1325 North Main Street, Las
Vegas, Nevada 89101, and the subsidiaries, divisions,
groups, and affiliates controlled by Palm Mortuary,
Inc.

C. “Respondent” means SCI.

D. “Commission” means the Federal Trade Commission.
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“Consent Agreement” means the Agreement
Containing Consent Orders in this matter.

“Decision and Order” means the:

1. Proposed Decision and Order contained in the
Consent Agreement in this matter until the
issuance of a final Decision and Order by the
Commission; and

2. Final Decision and Order issued by the
Commission in this matter.

“Confidential Business Information” means
information not in the public domain related to the
Divestiture Business, except for any information that
was or becomes generally available to the public other
than as a result of a disclosure by Respondent, or was
available, or becomes available, to Respondent on a
non-confidential basis, but only if, to the knowledge of
Respondent, the source of such information is not in
breach of a contractual, legal, fiduciary, or other
obligation to maintain the confidentiality of the
information.

“Confidential Palm Business Information” means
information not in the public domain that is used in the
Palm Business.

“Divestiture Business” means all activities of
Respondent related to:

1. providing Funeral Services and Cemetery Services
at the Davis Funeral Home and Memorial Park,
6200 South Eastern Avenue, Las Vegas, Nevada
89119; and
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2. marketing, promoting, selling and maintaining
Pre-Need Contracts for Funeral Services and/or
Cemetery Services at the Davis Funeral Home and
Memorial Park, 6200 South Eastern Avenue, Las
Vegas, Nevada, 89119, or the Davis Funeral
Home, 2127 West Charleston Boulevard, Las
Vegas, Nevada, 89102.

J. “Divestiture Employee” means any and all full-time,
part-time, or contract employees of Respondent whose
duties relate primarily to the Divestiture Business and
such other SCI employees as are necessary to maintain
the full economic wviability, marketability, and
competitiveness of the Divestiture Business and
operate such Business in the regular and ordinary
course and in accordance with past practice (including
regular repair and maintenance of the assets of such
Business).

K. “Interim Monitor” means any monitor appointed
pursuant to this Order to Maintain Assets or the
Decision and Order.

L. “Orders” means the Decision and Order and this Order
to Maintain Assets.

M. “Palm Business” means the assets and business of
Palm that are acquired by Respondent pursuant to the
Acquisition Agreement.

1.
IT ISFURTHER ORDERED that:
A. From the date Respondent executes the Consent

Agreement until the date this Order to Maintain Assets
terminates, Respondent shall take all actions necessary
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to maintain the full economic viability, marketability,
and competitiveness of the Divestiture Business and to
prevent the  destruction, removal, wasting,
deterioration, or impairment of such Business (except
for ordinary wear and tear). Further, Respondent shall
not sell, transfer, encumber, or otherwise impair the
Divestiture Business other than in the manner
prescribed in the Decision and Order.

From the date Respondent executes the Consent
Agreement until this Order to Maintain Assets
terminates, Respondent shall maintain the operations
of the Divestiture Business in the regular and ordinary
course of business and in accordance with past practice
(including regular repair and maintenance of the assets
of such business). In operating and maintaining the
Divestiture Business, Respondent shall:

1. provide the Divestiture Business with sufficient
working capital to operate at least at current rates
of operation and to carry on, at least at their
scheduled pace, all capital projects, business plans
and promotional activities;

2. continue, at least at their scheduled pace, any
additional expenditures for the Divestiture
Business that were authorized prior to the date the
Consent Agreement was signed by Respondent
including, but not limited to, promotional,
marketing and sales expenditures;

3. use best efforts to maintain and increase sales of
the Divestiture Business and provide such
resources as may be necessary to respond to
competition against the Divestiture Business;

4. provide such support services to the Divestiture
Business as were being provided as of the date the
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Consent Agreement was signed by Respondent;
and

5. use best efforts to preserve and maintain existing
relationships with the customers, suppliers,
vendors, private and governmental entities and
others having business relations with the
Divestiture Business.

From the date Respondent executes the Consent
Agreement until this Order to Maintain Assets
terminates, Respondent shall:

1. provide the Divestiture Employees with the
authority and resources necessary to maintain and
operate the Divestiture Business in a manner
consistent with past practice and this Order to
Maintain Assets;

2. ensure that no Divestiture Employee has
responsibilities or duties related to the operation or
management of the Palm Business;

3. continue all financial and other benefits of the
Divestiture Employees and provide financial
incentives to such employees to continue in their
positions and to operate and maintain the
Divestiture Business in a manner consistent with
past practice and this Order to Maintain Assets;

4. replace any Divestiture Employee who leaves the
employ of Respondent with an employee of similar
skill, training and expertise, and treat such
employee as a Divestiture Employee under the
terms of this Order to Maintain Assets;
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require, as a condition of continued employment,
that Respondent employees and representatives
with access to Confidential Palm Business
Information agree not to disclose such Information
to any Divestiture Employee; and

require, as a condition of continued employment,
that each Divestiture Employee agree not to
disclose any Confidential Business Information to
anyone other than a fellow Divestiture Employee,
except that Confidential Business Information may
be provided to employees or representatives of
Respondent as needed for tax, legal, regulatory or
financial reporting purposes provided such
Confidential Business Information is not disclosed
to anyone with operational responsibility for the
Palm Business.

Within ten (10) days of a request by the Commission
or by an Acquirer or proposed Acquirer (as
applicable), Respondent shall provide the Acquirer or
proposed Acquirer (as applicable) with the following
information for each Divestiture Business Employee,
as and to the extent permitted by Law:

1.

name, job title or position, date of hire and
effective service date;

a specific description of the employee's
responsibilities;

the base salary or current wages;

the most recent bonus paid, aggregate annual
compensation for the relevant Respondent's last
fiscal year and current target or guaranteed bonus,
if any;
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5. employment status (i.e., active or on leave or
disability; full-time or part-time);

6. any other material terms and conditions of
employment in regard to such employee that are
not otherwise generally available to similarly
situated employees; and

7. at the option of the proposed Acquirer or Acquirer
(as applicable), copies of all employee benefit
plans and summary plan descriptions (if any)
applicable to the relevant employees.

Respondent shall not interfere with the employment by
the Acquirer of any Divestiture Business Employee;
shall not offer any incentive to such employees to
decline employment with the Acquirer or to accept
other employment with the Respondent; and shall
remove any contractual impediments that may deter
such employees from accepting employment with the
Acquirer including, but not limited to, removing any
non-compete or confidentiality provisions of
employment or other contracts that would affect the
ability of such employees to be employed by the
Acquirer, and paying, or transferring to the account of
the employee, all current and accrued bonuses,
pensions and other current and accrued benefits.

For a period of two (2) years after the Divestiture Date,
Respondent shall not, directly or indirectly, solicit,
induce or attempt to solicit or induce any Divestiture
Business Employee who has accepted an offer of
employment with the Acquirer, or who is employed by
the Acquirer, to terminate his or her employment
relationship with the Acquirer; provided, however, a
violation of this provision will not occur if: (1) the
person’s employment has been terminated by the
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Acquirer, (2) Respondent advertises for employees in
newspapers, trade publications, or other media not
targeted specifically at the employees, or (3)
Respondent hires employees who apply for
employment with Respondent, so long as such
employees were not solicited by Respondent in
violation of this paragraph.

Respondent shall not, after the Acquisition Effective
Date, use, directly or indirectly, any Confidential
Business Information or disclose or convey any
Confidential Business Information, directly or
indirectly, to any Person except as follows:

1. Respondent may disclose Confidential Business
Information to the Acquirer or proposed Acquirer
(as the case may be) or other Persons specifically
authorized by such Acquirer or proposed Acquirer
to receive such information; and

2. So long as Respondent does not disclose
Confidential Business Information to any Persons
who have operational responsibility for the Palm
Business, Respondent may use Confidential
Business Information as needed:

a. to comply with the requirements of this Order
or the Decision and Order;

b. to comply with Respondent's obligations to the
Acquirer under the Divestiture Agreement(s);

c. to comply with applicable law; or
d. to enforce the terms of any Divestiture

Agreement or defend against any dispute or
legal proceeding,
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provided, that Confidential Business Information
may be disclosed to Third Parties only as necessary
for the purposes authorized by this Paragraph
pursuant to an appropriate confidentiality order,
agreement or arrangement with the Acquirer (but
Respondent shall not be deemed to have violated
this requirement if the Acquirer withholds such
agreement unreasonably); and Respondent shall
use its best efforts to obtain a protective order to
protect the confidentiality of such Confidential
Business Information during any adjudication;

provided, further, that Respondent may continue to
use Confidential Business Information included in
the divestiture Business License(s) to the extent
such information was previously used by
Respondent in connection with assets other than
those being transferred to Acquirer pursuant to this
Order and/or the Divestiture Agreement.

On or before the Divestiture Closing Date, Respondent
shall provide written notification of the restrictions on
the use of the Confidential Business Information
contained in the Order to all employees who were
involved in the Divestiture Business.

ITISFURTHER ORDERED that:

A.

At any time after Respondent signs the Consent
Agreement in this matter, the Commission may
appoint a monitor (“Interim Monitor”) to assure that
Respondent expeditiously complies with all of its
obligations and performs all of its responsibilities as
required by this Order to Maintain Assets and the
Decision and Order.
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The Commission shall select the Interim Monitor,
subject to the consent of Respondent, which consent
shall not be unreasonably withheld. If Respondent has
not opposed, in writing, including the reasons for
opposing, the selection of a proposed Interim Monitor
within ten (10) days after notice by the staff of the
Commission to Respondent of the identity of the
proposed Interim Monitor, Respondent shall be
deemed to have consented to the selection of the
Interim Monitor.

Not later than ten (10) days after the appointment of an
Interim  Monitor, Respondent shall execute an
agreement that, subject to the prior approval of the
Commission, confers on the substitute Interim Monitor
all the rights and powers necessary to permit the
Interim Monitor to monitor Respondent's compliance
with the relevant requirements of the Order in a
manner consistent with the purposes of the Order.

Respondent shall facilitate the ability of the Interim
Monitor(s) to comply with the duties and obligations
set forth in this Order to Maintain Assets, and shall
take no action that interferes with or hinders the
Interim Monitor’s authority, rights, or responsibilities
as set forth herein or any agreement between the
Interim Monitor(s) and Respondent.

The Interim Monitor’s duties and responsibilities shall
include the following:

1. the Interim Monitor shall act in a fiduciary
capacity for the benefit of the Commission,;

2. the Interim Monitor shall have the power and
authority to monitor Respondent’s compliance with
this Order to Maintain Assets and shall exercise
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such power and authority and carry out his or her
duties and responsibilities in a manner consistent
with the purposes of this Order to Maintain Assets
and in consultation with the Commission;

3. the Interim Monitor may, in his or her sole
discretion, consult with third parties in the exercise
of his or her duties under this Order to Maintain
Assets or under any agreement between the Interim
Monitor and Respondent; and

4. the Interim Monitor shall evaluate the reports
submitted by Respondent pursuant to this Order to
Maintain Assets, and within thirty (30) days from
the date the Interim Monitor receives these reports,
report in writing to the Commission concerning
performance by Respondent of his or her
obligations under the Order.

The Commission may, among other things, require the
Interim Monitor and each of the Interim Monitor’s
consultants, accountants, attorneys and other
representatives and assistants to sign an appropriate
confidentiality agreement related to Commission
materials and information received in connection with
the performance of the Interim Monitor’s duties.

The Interim Monitor shall serve until termination of
this Order to Maintain Assets.

If the Commission determines that an Interim Monitor
has ceased to act or failed to act diligently, the
Commission may appoint a substitute Interim Monitor
pursuant to the procedures contained in this Paragraph.

The Commission may on its own initiative, or at the
request of the Interim Monitor, issue such additional
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orders or directions as may be necessary or appropriate
to assure compliance with the requirements of the
Orders.

J. The Interim Monitor appointed pursuant to this Order
to Maintain Assets may be the same person appointed
as an Interim Monitor or Divestiture Trustee(s)
pursuant to the relevant provisions of the Decision and
Order.

V.

IT IS FURTHER ORDERED that within thirty (30) days
after the date this Order to Maintain Assets becomes final, and
every thirty (30) days thereafter until Respondent has fully
complied with its obligations to assign, grant, license, divest,
transfer, deliver or otherwise convey the relevant assets as
required by the Decision and Order, Respondent shall submit to
the Commission a verified written report setting forth in detail the
manner and form in which it intends to comply, is complying, and
has complied with this Order to Maintain Assets and the related
Decision and Order; provided, however, that, after the Decision
and Order in this matter becomes final, the reports due under this
Order to Maintain Assets may be consolidated with, and
submitted to the Commission at the same time as, the reports
required to be submitted by Respondent pursuant to the Decision
and Order.

V.

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to:

A. any proposed dissolution of Respondent;

B. any proposed acquisition, merger or consolidation of
Respondent; or
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C. any other change in Respondent, including without
limitation, assignment and the creation or dissolution
of subsidiaries, if such change may affect compliance
obligations arising out of this Order.

VI.

IT IS FURTHER ORDERED that, for purposes of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request and
upon five (5) days notice to Respondent, made to its principal
office, Respondent shall, without restraint or interference, permit
any duly authorized representative of the Commission:

A. Access, during business office hours of Respondent
and in the presence of counsel, to all facilities and
access to inspect and copy all books, ledgers, accounts,
correspondence, memoranda and all other records and
documents in the possession or under the control of
Respondent related to compliance with this Order,
which copying services shall be provided by
Respondent at the request of the authorized
representative(s) of the Commission and at the expense
of Respondent; and

B. To interview officers, directors, or employees of
Respondent, who may have counsel present, regarding
such matters.

VII.

IT IS FURTHER ORDERED that this Order to Maintain
Assets shall terminate on the earlier of:

A. Three (3) days after the Commission withdraws its
acceptance of the Consent Agreement pursuant to the
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provisions of Commission Rule 2.34, 16 C.F.R. § 2.34;
or

B. The later of:

1. The day after all Divestiture Assets have been
divested and all Divestiture Licenses have been
conveyed, as required by and described in the
Decision and Order, or

2. The day the Decision and Order becomes final.
By the Commission.

ANALYSIS OF THE AGREEMENT CONTAINING
CONSENT ORDERS TO AID PUBLIC COMMENT

l. Introduction

The Federal Trade Commission (“Commission”) has accepted,
subject to final approval, an Agreement Containing Consent
Orders (“Consent Agreement”) from Service Corporation
International  (“SCI”) that will completely remedy the
anticompetitive effects that would likely result from SCI's
proposed acquisition of Palm Mortuary, Inc. (“Palm”). Under the
terms of the proposed Consent Agreement, SCI is required to
divest a cemetery, Davis Memorial Park, an associated funeral
home in the Las Vegas, Nevada, metropolitan area, rights to the
Davis trade name, and the pre-need service contracts relating to
both the associated Davis Funeral Home and a second Davis
Funeral Home owned by SCI in the Las Vegas area. The proposed
Consent Agreement has been placed on the public record for
thirty (30) days to solicit comments from interested persons.
Comments received during this period will become part of the
public record. After thirty (30) days, the Commission will again
review the proposed Consent Agreement and will decide whether
it should withdraw from the proposed Consent Agreement,
modify it, or make it final.
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SCI, doing business as Alderwoods (Nevada) Inc., and Palm
entered into an agreement for SCI to acquire 100 percent of
Palm’s outstanding voting securities on August 5, 2009. The
Commission’s Complaint alleges that the proposed acquisition, if
consummated, would violate Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the FTC Act, 15
U.S.C. § 45, as amended, by lessening competition in the
provision and sale of cemetery services in the Las Vegas, Nevada,
metropolitan area.

I1. The Parties

SCI is a public corporation organized, existing, and doing
business under and by virtue of the laws of the State of Texas,
with its office and principal place of business located at 1929
Allen Parkway, Houston, Texas 77019. SCI currently is the third
largest provider of funeral home and cemetery services in the Las
Vegas metropolitan area, where SCI operates two funeral homes
and one funeral home and cemetery combination facility.

Palm is a privately-held corporation organized, existing, and
doing business under and by virtue of the laws of the State of
Nevada, with its office and principal place of business located at
1325 N. Main Street, Las Vegas, Nevada 89101. In the Las
Vegas metropolitan area, Palm operates five funeral home and
cemetery combination facilities, three standalone funeral homes,
and one mausoleum, making it the largest provider in the area of
both funeral home and cemetery services.

111. The Complaint

According to the Commission’s proposed Complaint, the
relevant product market in which SCI and Palm compete is the
provision and sale of cemetery services in the Las Vegas, Nevada,
metropolitan area. Cemetery services include the traditional
products and services offered by perpetual care cemeteries,
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including burial spaces, opening and closing of graves, memorials
and burial vaults, mausoleum spaces, cemetery maintenance and
upkeep, and advance disposition planning.

Concentration in the market for cemetery services in the Las
Vegas area is very high, and the proposed acquisition would
further increase concentration levels.  Post-acquisition, the
combined entity will have a 76 percent share in the cemetery
services market.! Post-acquisition, the Herfindahl-Hirschman
Index (“HHI”) for cemetery services will be 6261, and the
acquisition will increase HHI levels by 1876.

According to the Commission’s proposed Complaint, entry
into the cemetery services market is unlikely to be timely, likely,
or sufficient to prevent anticompetitive effects in the Las Vegas
area. Entry would be difficult because of the limited availability
of geographically-desirable land, zoning regulations and other
statutory restrictions, and high sunk costs. An entrant would also
need to build a customer base in the face of competition from
well-established cemeteries that are not capacity constrained and
have long-standing reputations and heritage traditions in the
community.

Finally, the proposed Complaint alleges that the proposed
Acquisition will eliminate significant competition between SCI
and Palm in the highly concentrated cemetery services market and
increase the likelihood that SCI would be able to unilaterally raise
prices or exercise market power through coordinated interaction
among competitors.

IV.The Consent Agreement

The proposed Consent Agreement would preserve competition
completely in the relevant market alleged in the Complaint by

" In calculating market shares, the Commission relied on the number of “calls”
(funerals or interments) of each competitor rather than dollar revenues.
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requiring that SCI divest to a Commission-approved acquirer the
Davis combination cemetery/funeral home facility, rights to the
Davis trade name, and all the pre-need service contracts
associated with the Davis combination facility and with a second
Davis funeral home in the Las Vegas metropolitan area
(collectively the “Divestiture Business”). Divestiture of the pre-
need service contracts associated with a second Davis funeral
home in the Las Vegas area is to help ensure the competitiveness
and viability of the Divestiture Business.

The proposed Consent Agreement requires that the divestiture
occur no later than ninety (90) days after SCI consummates its
acquisition of Palm. If SCI divests the assets during the public
comment period, and if, at the time the Commission decides to
make the Order final, the Commission notifies SCI that either the
purchaser is not an acceptable acquirer or that the asset purchase
agreement is not an acceptable manner of divestiture, then SCI
must immediately rescind the transaction in question and divest
those assets within six (6) months of the date the Order becomes
final to an acquirer and in a manner that receives the prior
approval of the Commission.

The Consent Agreement further requires SCI to maintain the
economic viability, marketability, and competitiveness of the
Divestiture Business until the potential acquirer is approved by
the Commission and the divestiture is complete. For six (6)
months following the divestiture, SCI is required to provide
transitional services, as needed, to assist the acquirer of the
Divestiture Business.

The proposed Consent Agreement also allows the
Commission to appoint an interim monitor to ensure SCI’s
compliance with the Order to Maintain Assets and a trustee to
divest any divestiture assets that SCI fails to timely divest. The
Commission also may seek civil penalties from SCI for non-
compliance with the Consent Agreement.
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The proposed Consent Agreement prohibits SCI from
acquiring any interest or assets engaged in the provision of
cemetery services in the Las Vegas metropolitan area for ten (10)
years without providing prior written notice to the Commission.
In addition, SCI is required to file periodic reports of compliance
with the proposed orders.

The purpose of this analysis is to facilitate public comment on
the proposed Consent Agreement, and it is not intended to
constitute an official interpretation of the proposed Consent
Agreement or to modify its terms in any way.
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IN THE MATTER OF

WATSON PHARMACEUTICALS, INC.
AND

ROBIN HOOD HOLDINGS, LTD.

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5(A) OF THE FEDERAL TRADE COMMISSION ACT AND SEC. 7
OF THE CLAYTON ACT

Docket No. C-4276; File No. 091 0116
Filed, December 1, 2009 — Decision, January 7, 2010

This consent order addresses the $1.75 billion acquisition by Watson
Pharmaceuticals, Inc., of Robin Hood Holdings. The complaint alleges that the
acquisition would violate Section 5 of the Federal Trade Commission Act and
Section 7 of the Clayton Act by lessening competition in the U.S. markets for
the manufacture and sale of generic cabergoline tablets and generic dronabinol
capsules. The Consent Agreement requires Watson to divest its rights and
assets in generic cabergoline to Impax Laboratories, Inc., and requires Arrow to
spin-off its wholly owned subsidiary, Resolution Chemicals Ltd., which is
currently developing generic dronabinol capsules, to a new entity to be owned
in part by Resolution’s current management. The Consent Agreement also
requires Arrow to sell the U.S. generic dronabinol marketing rights to Impax.

Participants

For the Commission: Stephanie C. Bovee, David A. Garcia
Jennifer Lee, and Anne Schenof.

For the Respondents: Maria Raptis and Steven C. Sunshine,
Skadden, Arps, Slate, Meagher & Flom LLP; and Daniel Hemli
and David A. Schwartz, Wachtell, Lipton, Rosen & Katz.

COMPLAINT
Pursuant to the Clayton Act and the Federal Trade

Commission Act, and its authority thereunder, the Federal Trade
Commission (“Commission”), having reason to believe that
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Respondent Watson Pharmaceuticals, Inc. (“Watson™), a
corporation subject to the jurisdiction of the Commission, has
agreed to acquire Robin Hood Holdings Limited d/b/a Arrow
Group (“Arrow”), a limited liability company subject to the
jurisdiction of the Commission, in violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
Federal Trade Commission Act (“FTC Act”), as amended, 15
U.S.C. § 45, and it appearing to the Commission that a proceeding
in respect thereof would be in the public interest, hereby issues its
Complaint, stating its charges as follows:

I. DEFINITIONS
1. “Commission” means the Federal Trade Commission.

2. “FDA” means the United States Food and Drug
Administration.

3. “Respondent(s)” means Watson and Arrow, individually
and collectively.

4. “ANDA” means “Abbreviated New Drug Application”
filed with the FDA for approval of a U.S. generic drug.

Il. RESPONDENTS

5. Respondent Watson is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
Nevada, with its head office and principal place of business
located at 311 Bonnie Circle, Corona, California 92880. Watson
is engaged in the research, development, manufacture, and sale of
generic pharmaceutical products.

6. Respondent Arrow is a private limited liability company
organized, existing, and doing business under and by virtue of the
laws of Malta, with its head office located at 57 St. Christopher
Street, Valletta, Malta. Cobalt Laboratories, Inc. (“Cobalt”) is a
wholly-owned subsidiary of Arrow, with its principal place of
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business at 24840 S. Tamiami Trl., Suite 1, Bonita Springs,
Florida 34134. Arrow is engaged in the research, development,
manufacture, and sale of generic pharmaceutical products.

7. Respondents are, and at all times relevant herein have
been, engaged in commerce, as “commerce” is defined in Section
1 of the Clayton Act as amended, 15 U.S.C. §12, and are
companies whose business is in or affects commerce, as
“commerce” is defined in Section 4 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 44.

I11. THE PROPOSED ACQUISITION

8. On June 16, 2009, Watson and Arrow entered into a Share
Purchase Agreement (the “Acquisition Agreement”) whereby
Watson proposes to acquire all of the outstanding shares of Arrow
for approximately $1.75 billion (the “Acquisition”).

IV. THE RELEVANT MARKETS
9. For the purposes of this Complaint, the relevant lines of
commerce in which toanalyze the effects of the Acquisition are
the manufacture and sale of the following generic pharmaceutical
products:
a. cabergoline tablets; and
b. dronabinol capsules.
10. For the purposes of this Complaint, the United States is the
relevant geographic area in which to analyze the effects of the
Acquisition in the relevant line of commerce.

V. THE STRUCTURE OF THE MARKETS

11. Cabergoline tablets are used to treat Parkinson’s disease
and hyperprolactinemic disorders (presence of abnormally high
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levels of the hormone prolactin in the blood). The patent for the
branded version of the drug expired in December 2005. In the
U.S. there are only three suppliers of generic cabergoline tablets:
Cobalt, Par and Teva. Watson is the only actual potential entrant.

12. Dronabinol capsules are used to treat nausea in
chemotherapy patients and loss of appetite and weight loss in HIV
patients.  Currently the only suppliers of generic dronabinol
capsules are Watson and Par Pharmaceutical Companies, Inc.
Arrow is one of a limited number of companies capable of
entering this generic market in a timely manner and is uniquely
positioned to make a significant market impact.

VI. ENTRY CONDITIONS

13. Entry into the relevant product markets described in
Paragraph 9 would not be timely, likely, or sufficient in its
magnitude, character, and scope to deter or counteract the
anticompetitive effects of the Acquisition. Entry would not take
place in a timely manner because the combination of generic drug
development times and FDA drug approval requirements take at
least two years. Entry would not be likely because the relevant
markets are relatively small, limiting sales opportunities for any
potential new entrant.

VIl. EFFECTS OF THE ACQUISITION

14. The effects of the Acquisition, if consummated, may be to
substantially lessen competition and to tend to create a monopoly
in the relevant markets in violation of Section 7 of the Clayton
Act, as amended, 15 U.S.C. § 18, and Section 5 of the FTC Act,
as amended, 15 U.S.C. § 45, by eliminating potential competition
between Watson and Arrow in the markets for the manufacture
and sale of generic cabergoline tablets and dronabinol capsules,
thereby: (1) increasing the likelihood that the combined entity
would forego or delay the launch of Watson’s generic cabergoline
tablets and Arrow’s generic dronabinol capsules; and (2)
increasing the likelihood that the combined entity would delay or
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eliminate the substantial additional price competition that would
have resulted from Watson’s independent entry into the generic
cabergoline tablet market and Arrow’s independent entry into the
generic dronabinol capsule market.

VIl. VIOLATIONS CHARGED

15. The Acquisition described in Paragraph 5 constitutes a
violation of Section 5 of the FTC Act, as amended, 15 U.S.C. §
45.

16. The Acquisition described in Paragraph 5, if
consummated, would constitute a violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
FTC Act, as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this first day of December, 2009,
issues its Complaint against said Respondents.

By the Commission, Commissioner Harbour recused.

DECISION AND ORDER
[Public Record Version]

The Federal Trade Commission (“Commission”), having
initiated an investigation of the proposed acquisition by
Respondent Watson Pharmaceuticals, Inc. (“Watson”), of
Respondent Robin Hood Holdings Limited d/b/a Arrow Group
(“Arrow”), and Respondents having been furnished thereafter with
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a copy of a draft Complaint that the Bureau of Competition
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge Respondents
with violations of Section 7 of the Clayton Act, as amended, 15
U.S.C. § 18, and Section 5 of the Federal Trade Commission Act,
as amended, 15 U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
Complaint and an Order to Maintain Assets, and having accepted
the executed Consent Agreement and placed such Consent
Agreement on the public record for a period of thirty (30) days for
the receipt and consideration of public comments, now in further
conformity with the procedure described in Commission Rule
2.34, 16 C.F.R. §2.34, the Commission hereby makes the
following jurisdictional findings and issues the following
Decision and Order (“Order™):

I. Respondent Watson is a corporation organized,
existing and doing business under and by virtue of the
laws of the State of Nevada, with its headquarters
address at 311 Bonnie Circle, Corona, California
92880.
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Respondent Arrow is a private limited liability
company organized, existing and doing business under
and by virtue of the laws of Malta, with its
headquarters address at 57 St. Christopher Street,
Valletta, Malta. Cobalt Laboratories Inc. is a wholly-
owned subsidiary of Respondent Arrow, with its
principal place of business at 24870 S. Tamiami Trl.,
Suite 1, Bonita Springs, FL 34134.

The Commission has jurisdiction of the subject matter
of this proceeding and of Respondents, and the
proceeding is in the public interest.

ORDER

IT IS ORDERED that, as used in the Order, the following
definitions shall apply:

A.

“Watson” means Watson Pharmaceuticals, Inc., its
directors, officers, employees, agents, representatives,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups and affiliates in each
case controlled by Watson (including, but not limited
to, Watson Laboratories, Inc.), and the respective
directors, officers, employees, agents, representatives,
predecessors, successors, and assigns of each. After
the Acquisition, Watson shall include Arrow.

“Arrow” means Robin Hood Holdings Limited d/b/a
Arrow Group, its directors, officers, employees,
agents, representatives, successors, and assigns; and its
joint ventures, subsidiaries, divisions, groups and
affiliates in each case controlled by Arrow (including,
but not limited to, Resolution Chemicals Limited,
Cobalt Laboratories Inc., and Cobalt Pharmaceuticals
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Inc.), and the respective directors, officers, employees,
agents, representatives, predecessors, successors, and
assigns of each.

“Respondent(s)” means Watson and Arrow,
individually and collectively.

“Commission” means the Federal Trade Commission.
“Acquirer(s)” means the following:

1. Impax;

2. Reso; or

3. a Person approved by the Commission to acquire
particular assets or rights that Respondents are
required to assign, grant, license, divest, transfer,
deliver, or otherwise convey pursuant to this
Order.

“Acquisition” means the acquisition of shares of
Arrow by Watson as contemplated by the Share
Purchase Agreement (“Share Purchase Agreement”),
dated as of June 16, 2009, by and among Watson
Laboratories, Inc., a wholly-owned subsidiary of
Watson, Robin Hood Holdings Limited, the
shareholders of Robin Hood Holdings Limited, and
Anthony Selwyn Tabatznik, an individual solely with
respect to Section 6.15 and related provisions of the
Share Purchase Agreement, and all attachments,
amendments, exhibits, and schedules related thereto.

“Acquisition Date” means the date on which the
Acquisition occurs pursuant to the Share Purchase

Agreement.

“Agency(ies)” means any government regulatory
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authority or authorities in the world responsible for
granting approval(s), clearance(s), qualification(s),
license(s), or permit(s) for any aspect of the research,
Development, manufacture, marketing, distribution, or
sale of a Product. The term “Agency” includes,
without limitation, the United States Food and Drug
Administration (“FDA”), and the United States Drug
Enforcement Agency (“DEA”).

“ANDA” means abbreviated new drug application for
a Product filed or to be filed with the FDA pursuant to
21 C.F.R. Part 314, and all supplements, amendments,
and revisions thereto, any preparatory work, drafts and
data necessary for the preparation thereof, and all
correspondence between a Respondent and the FDA
related thereto.

“API” means active pharmaceutical ingredient.

“Barr-Watson Agreement” means the Asset Purchase
Agreement between Barr Laboratories, Inc., and
Watson Laboratories, Inc., dated November 24, 2008.

“Cabergoline API Agreement” means the agreement,
dated August 7, 2003, by and among Teva
Pharmaceutical Industries Ltd., Chemicals Works of
Gedeon Richter Ltd., and Gedeon Richter USA, Inc.,
as subsequently assigned to Barr Laboratories, Inc.,
and thereafter to Watson Laboratories, Inc., pursuant
to the Barr-Watson Agreement.

“Cabergoline Assets” means all of Respondent
Watson’s rights, title and interest in and to, the
following assets:

1. ANDA No. 77-843, and any supplements,
amendments, or revisions thereto;
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2. Product Scientific and Regulatory Material related
to the Cabergoline Product;

3. Cabergoline API Agreement; and

4. any other assets relating to the Cabergoline Product
divested by Barr Laboratories, Inc. to Watson in
the Barr-Watson Agreement.

“Cabergoline Divestiture Agreement” means:

1. the Asset Purchase Agreement between Watson
Laboratories, Inc., and Impax Laboratories, Inc.,
dated November 4, 2009, and any attachments,
amendments, exhibits, and schedules related
thereto. ~ This Asset Purchase Agreement is
attached to this Order and contained in non-public
Appendix [; or

2. any agreement that receives the prior approval of
the Commission between Respondents and an
Acquirer for the divestiture of the Cabergoline
Assets entered into pursuant to Paragraph II.A (or
Paragraph V) of this Order, and any attachments,
amendments, exhibits, and schedules related
thereto.

“Cabergoline Product” means all Products that contain
the active pharmaceutical ingredient generically
known as cabergoline in Development, manufactured,
marketed or sold by Respondent Watson pursuant to
ANDA No. 77-843, and any supplements,
amendments, or revisions thereto.

“cGMP” means current Good Manufacturing Practice
as set forth in the United States Federal, Food, Drug,
and Cosmetic Act, as amended, and includes all rules
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and regulations promulgated by the FDA thereunder.

“Closing Date” means the date on which the
Respondents (or a Divestiture Trustee) consummate a
transaction to assign, grant, license, divest, transfer,
deliver, or otherwise convey assets or rights related to
a Divestiture Product to an Acquirer pursuant to this
Order.

“Confidential Business Information” means all
information owned by, or in the possession or control
of, a Respondent that is not in the public domain and
that is directly related to the research, Development,
manufacture, marketing, commercialization,
importation, exportation, cost, supply, sales, sales
support, or use of the Divestiture Product(s);

provided however, that the restrictions contained in
this Order regarding the Respondents’ use,
conveyance, provision, or disclosure of “Confidential
Business Information” shall not apply to the following:

1. information that subsequently falls within the
public domain through no violation of this Order or
breach of confidentiality or non-disclosure
agreement with respect to such information by
Respondent(s);

2. information related to the Cabergoline Product that
were researched, Developed, manufactured,
marketed, or sold by Respondent Watson that
Respondent Arrow can demonstrate it obtained
without the assistance of Respondent Watson prior
to the Acquisition;

3. information related to the Dronabinol Product that
were researched, Developed, manufactured,
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marketed, or sold by Respondent Arrow that
Respondent Watson can demonstrate it obtained
without the assistance of Respondent Arrow prior
to the Acquisition;

4. information that is required by law to be publicly
disclosed;

5. information that does not directly relate to the
Divestiture Product(s);

6. information relating to either Respondent’s general
business strategies or practices relating to research,
Development, manufacture, marketing or sales of
Products that does not discuss with particularity the
Divestiture Product(s); or

7. information specifically excluded from the assets
to be divested.

“Development” means all preclinical and clinical drug
development activities, including formulation, test
method development and stability testing, toxicology,
process  development, manufacturing scale-up,
development-stage manufacturing, quality
assurance/quality control development, statistical
analysis and report writing, conducting clinical trials
for the purpose of obtaining any and all approvals,
licenses, registrations or authorizations from any
Agency necessary for the manufacture, use, storage,
import, export, transport, promotion, marketing, and
sale of a Product (including any government price or
reimbursement approvals), Product approval and
registration, and regulatory affairs related to the
foregoing.

“Direct Cost” means a cost not to exceed the cost of
labor, material, travel and other expenditures to the
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extent the costs are directly incurred to provide the
relevant assistance or service.

“Divestiture Product(s)” means the Cabergoline
Product and/or the Dronabinol Product.

“Divestiture Trustee” means any trustee appointed by
the Commission pursuant to Paragraph V of this Order.

“Dronabinol ANDA Assets” means all of Respondent
Arrow’s rights, title and interest in and to, the
following assets:

1. ANDA No. 77-740, and any supplements,
amendments, or revisions thereto; and

2. Product Scientific and Regulatory Material related
to the Dronabinol Product.

“Dronabinol ANDA Divestiture Agreement” means:

1. the Asset Purchase Agreement between Cobalt
Pharmaceuticals Inc., and Impax Laboratories,
Inc., dated November 4, 2009, and any
attachments, amendments, exhibits, and schedules
related thereto. The Dronabinol ANDA
Agreement is attached to this Order and contained
in non-public Appendix II; or

2. any agreement that receives the prior approval of
the Commission between Respondents and an
Acquirer for the divestiture of the Dronabinol
ANDA Assets entered into pursuant to Paragraph
III.A (or Paragraph V) of this Order, and any
attachments, amendments, exhibits, and schedules
related thereto.
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“Dronabinol Development and API Business” means
all of Respondent Arrow’s rights, title and interest in
and to, the following:

1. Product Intellectual Property related to the
Dronabinol Product;

2. Product Manufacturing Technology related to the
Dronabinol Product; and

3. the business related to the research, Development,
manufacture and supply of the Dronabinol Product
API.

“Dronabinol Product” means all Products that contain
the active pharmaceutical ingredient generically
known as tetrahydrocannabinol or “THC” in
Development, manufactured, marketed or sold by
Respondent Arrow pursuant to ANDA No. 77-740,
and any supplements, amendments, or revisions
thereto.

“Geographic Territory” shall mean the United States of
America, including all its territories and possessions,
unless otherwise specified.

“Impax” means Impax Laboratories, Inc., a corporation
organized, existing, and doing business under and by
virtue of the laws of the State of Delaware, with its
headquarters address at 30831 Huntwood Avenue,
Hayward, CA 94544.

“Interim Monitor” means any monitor appointed
pursuant to Paragraph IV of this Order.

“Order to Maintain Assets” means the Order to
Maintain Assets incorporated into and made a part of
the Agreement Containing Consent Orders in this
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matter.

“Ownership Interest” means any and all rights, present
or contingent, to hold any voting or nonvoting stock,
share capital, equity or other interests, or beneficial
ownership in a Person.

“Patents” means all patents, patent applications,
including provisional patent applications, invention
disclosures, certificates of invention and applications
for certificates of invention and statutory invention
registrations, in each case existing as of the Closing
Date, and includes all reissues, additions, divisions,
continuations, continuations-in-part, supplementary
protection certificates, extensions and reexaminations
thereof, all inventions disclosed therein, and all rights
therein provided by international treaties and
conventions, related to any Product of or owned by
Respondent as of the Closing Date.

“Person” means any individual, partnership, joint
venture, firm, corporation, association, trust,
unincorporated organization, or other business or
Government Entity, and any subsidiaries, divisions,
groups or affiliates thereof.

“Product” means any pharmaceutical, biological, or
generic composition containing any formulation or
dosage of a compound referenced as its
pharmaceutically, biologically, or genetically active
ingredient.

“Product Intellectual Property” means all of the
following related to a Divestiture Product:

1. Patents;
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2. Product Trademarks, trade secrets, know-how,
techniques, data, inventions, practices, methods,
and other confidential or proprietary technical,
business, research, Development and other
information; and

3. rights to obtain and file for patents and copyrights
and registrations thereof;

provided, however, “Product Intellectual Property”
does not include the corporate names or corporate
trade dress of “Watson” or “Arrow,” or the corporate
names or corporate trade dress of any other
corporations or companies owned or controlled by
Respondents or the related logos thereof.

“Product Manufacturing Technology” means all
manufacturing technology, trade secrets, know-how,
and proprietary information (whether patented,
patentable or otherwise) related to the manufacture of
the Divestiture Product(s) including, but not limited to,
the following: all product specifications, processes,
product designs, plans, trade secrets, ideas, concepts,
manufacturing, engineering, and other manuals and
drawings, standard operating procedures, flow
diagrams, chemical, safety, quality assurance, quality
control, research records, clinical data, compositions,
annual product reviews, regulatory communications,
control history, current and historical information
associated with the FDA applications conformance and
cGMP compliance, and labeling and all other
information related to the manufacturing process,
supplier lists, and other master documents necessary
for the manufacture, control and release of the Product
that are owned or controlled by Respondent(s) or
which Respondent(s) have the right to receive.

“Product Scientific and Regulatory Material” means all



WATSON PHARMACEUTICALS / ARROW GROUP 137

Decision and Order

technological,  scientific, chemical, biological,
pharmacological, toxicological, regulatory, and clinical
trial materials and information related to the
Divestiture Product(s) that are owned and controlled
by Respondent(s) or which Respondent(s) have a right
to receive including, but not limited to:

1. pharmacokinetic study reports related to the
specified Divestiture Product(s);

2. bioavailability study reports (including reference
listed drug information) related to the specified
Divestiture Product(s);

3. Dbioequivalence study reports (including reference
listed drug information) related to the specified
Divestiture Product(s);

4. all correspondence to the Respondent(s) from the
FDA and from the Respondent(s) to the FDA
relating to the ANDA submitted by, on behalf of,
or acquired by, the Respondent(s) related to the
specified Divestiture Product;

5. annual and periodic reports related to the above-
described ANDA, including any safety update
reports;

6. FDA approved Product labeling related to the
specified Divestiture Product(s);

7. currently used product package inserts (including
historical change of controls summaries) related to
the specified Divestiture Product(s);

8. FDA approved patient circulars and information
related to the specified Divestiture Product(s);
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9. adverse events/serious adverse event summaries
related to the specified Divestiture Product(s);

10. summary of Product complaints from physicians
related to the specified Divestiture Product(s);

11. summary of Product complaints from customers
related to the specified Divestiture Product(s); and

12. Product recall reports filed with the FDA related to
the specified Divestiture Product(s).

“Product Trademark(s)” means all proprietary names
or designations, trademarks, service marks, trade
names, and brand names, including registrations and
applications for registration therefor (and all renewals,
modifications, and extensions thereof) and all common
law rights, and the goodwill symbolized thereby and
associated therewith, for the Divestiture Product(s).

“Reso” means Reso Holdings Limited, a limited
company organized, existing, and doing business
under and by virtue of the laws the United Kingdom,
with its headquarters address at Wedgwood Way,
Stevenage, Hertfordshire SG1 4QT, United Kingdom.

“Resolution” means Resolution Chemicals Limited, a
limited company, organized, existing, and doing
business under and by virtue of the laws of the United
Kingdom, with its headquarters address at Wedgwood
Way, Stevenage, Hertfordshire SG1 4QT, United
Kingdom. “Resolution” includes, among other things,
the Dronabinol Development and API Business.

“Resolution Divestiture Agreement” means:

1. the Purchase Agreement between Arrow Group
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ApS and Reso Holdings Limited, dated November
3, 2009, and any attachments, amendments,
exhibits, and schedules related thereto.  The
Dronabinol Business Agreement is attached to this
Order and contained in non-public Appendix III; or

any agreement that receives the prior approval of
the Commission between Respondents and an
Acquirer for the divestiture of Resolution entered
into pursuant to Paragraph III.B (or Paragraph V)
of this Order, and any attachments, amendments,
exhibits, and schedules related thereto.

PP.  “Remedial Agreements” means:

1.

any agreement between Respondent(s) and an
Acquirer that is specifically referenced and
attached to this Order, including all amendments,
exhibits, attachments, agreements, and schedules
thereto, related to the relevant assets or rights to be
assigned, granted, licensed, divested, transferred,
delivered, or otherwise conveyed, and that has
been approved by the Commission to accomplish
the requirements of the Order in connection with
the Commission’s determination to make this
Order final; and/or

any agreement between Respondent(s) and an
Acquirer (or between a Divestiture Trustee and an
Acquirer) that has been approved by the
Commission to accomplish the requirements of this
Order, including all amendments, exhibits,
attachments, agreements, and schedules thereto,
related to the relevant assets or rights to be
assigned, granted, licensed, divested, transferred,
delivered, or otherwise conveyed, and that has
been approved by the Commission to accomplish



140 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 149

Decision and Order

the requirements of the Order.

QQ. “Retained Product(s)” means any Product(s) owned by
Respondent(s) that are not the Divestiture Products.

RR. “Teva” means Teva Pharmaceutical Industries Limited,
a corporation organized, existing, and doing business
under and by virtue of the laws of the Israel, with its
headquarters address at 5 Basel Street, P.O. Box 3190,
Petach Tikva 49131 Israel. “Teva” includes wholly-
owned subsidiary Barr Pharmaceuticals., Inc. (“Barr”),
a corporation organized, existing, and doing business
under and by virtue of the laws of the State of
Delaware, with its headquarters address at 400
Chestnut Ridge Road, Woodcliff Lake, New Jersey
07677.

SS. “Third Party(ies)” means any non-governmental Person
other than the following: Respondent Watson,
Respondent Arrow, or the Acquirer of the affected
assets, rights and Divestiture Product(s).

1.
ITISFURTHER ORDERED that:

A. Not later than ten (10) days after the Acquisition Date,
Respondents shall divest the Cabergoline Assets,
absolutely and in good faith, to Impax pursuant to, and
in accordance with, the Cabergoline Divestiture
Agreement (which agreement shall not limit or
contradict, or be construed to limit or contradict, the
terms of this Order, it being understood that this Order
shall not be construed to reduce any rights or benefits
of Impax or to reduce any obligations of Respondents
under such agreement), and such agreement, if it
becomes a Remedial Agreement related to the
Cabergoline Assets is incorporated by reference into



WATSON PHARMACEUTICALS / ARROW GROUP 141

Decision and Order

this Order and made a part hereof;

provided, however, that if Respondents have divested
the Cabergoline Assets to Impax prior to the date the
Order becomes final, and if, at the time the
Commission determines to make this Order final, the
Commission notifies Respondents that Impax is not an
acceptable purchaser of the Cabergoline Assets, then
Respondents shall immediately rescind the transaction
with Impax, in whole or in part, as directed by the
Commission, and shall divest the Cabergoline Assets
within one hundred eighty (180) days from the date the
Order becomes final, absolutely and in good faith, at
no minimum price, to an Acquirer that receives the
prior approval of the Commission, and only in a
manner that receives the prior approval of the
Commission;

provided further, however, that if Respondents have
divested the Cabergoline Assets to Impax prior to the
date the Order becomes final, and if, at the time the
Commission determines to make this Order final, the
Commission notifies Respondents that the manner in
which the divestiture was accomplished is not
acceptable, the Commission may direct Respondents,
or appoint a Divestiture Trustee, to effect such
modifications to the manner of divestiture of the
Cabergoline Assets to Impax (including, but not
limited to, entering into additional agreements or
arrangements) as the Commission may determine are
necessary to satisfy the requirements of this Order.

Respondents shall:
1. exercise the option to extend the period of time in

which to obtain the commercially reasonable
assistance of Barr and/or Teva in understanding the
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Cabergoline Assets pursuant to Section 7.7 of the
Barr-Watson Agreement; and

2. at the option of the Acquirer of the Cabergoline
Assets, and upon reasonable notice and request,
use commercially reasonable efforts to further
extend the period of time in which such Acquirer
has a right to obtain the commercially reasonable
assistance of Barr and/or Teva in understanding
and transferring the Cabergoline Assets to the
Acquirer pursuant to the Barr-Watson Agreement
by an additional period of no more than nine (9)
months; provided, however, that Respondents shall
not be deemed in violation of this provision if,
after Respondents’ good faith commercially
reasonable efforts, Barr and/or Teva refuses to
extend such period of time.

At the option of the Acquirer of the Cabergoline
Assets, and upon reasonable notice and request,
Respondents shall provide, in a timely manner, at no
greater than Direct Cost, assistance of knowledgeable
employees of Respondents to assist the Acquirer in the
transfer of the Product Scientific and Regulatory
Materials related to the Cabergoline Product in order
to obtain the necessary approvals for the manufacture
and sale of the Cabergoline Product in the Geographic
Territory.

Respondents shall:
1. submit to the Acquirer of the Cabergoline Assets,
at Respondents’ expense, all Confidential Business

Information related to the Cabergoline Assets;

2. deliver such Confidential Business Information to
such Acquirer:
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a. 1in good faith;

b. in a timely manner, i.€., as soon as practicable,
avoiding any delays in transmission of the
respective information; and

c. in a manner that ensures its completeness and
accuracy and that fully preserves its usefulness;

3. pending complete delivery of all such Confidential
Business Information to the Acquirer, provide the
Acquirer and the Interim Monitor (if one is
appointed) with access to all such Confidential
Business Information and employees who possess
or are able to locate such information for the
purposes of identifying the books, records, and
files directly related to the Cabergoline Assets that
contain such Confidential Business Information
and facilitating the delivery in a manner consistent
with this Order;

4. not wuse, directly or indirectly, any such
Confidential Business Information related to the
research, Development, manufacturing, marketing,
or sale of the Cabergoline Product other than as
necessary to comply with the following:

a. the requirements of this Order;

b. Respondents’ obligations to the Acquirer of the
Cabergoline Assets under the terms of any
Remedial Agreement related to the Cabergoline
Assets; or

c. applicable law;

5. not disclose or convey any such Confidential
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Business Information, directly or indirectly, to any
Person except the Acquirer of the Cabergoline
Assets or other Persons specifically authorized by
such Acquirer to receive such information; and

6. not provide, disclose or otherwise make available,
directly or indirectly, any such Confidential
Business Information related to the Development,
manufacture, marketing or sales of the Cabergoline
Assets to the employees associated with business
related to those Retained Products that:

a. contain the same active pharmaceutical
ingredient; or

b. are approved, or in Development for use, in the
same field as the Cabergoline Product.

Respondents shall not enforce any agreement against a
Third Party or an Acquirer of the Cabergoline Assets
to the extent that such agreement may limit or
otherwise impair the ability of such Acquirer to
acquire or use the Product Manufacturing Technology
(including all related intellectual property) related to
the Cabergoline Product acquired by such Acquirer
from the Third Party. Such agreements include, but
are not limited to, agreements with respect to the
disclosure of Confidential Business Information
related to such Product Manufacturing Technology.

Not later than ten (10) days after the Closing Date,
Respondents shall grant a release to each Third Party
that is subject to an agreement as described in
Paragraph IL.E that allows the Third Party to provide
the relevant Product Manufacturing Technology to the
relevant Acquirer of the Cabergoline Assets. Within
five (5) days of the execution of each such release,
Respondents shall provide a copy of the release to such
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Acquirer.

Not later than thirty (30) days after the Closing Date,
Respondents shall provide written notification of the
restrictions on the use of the Confidential Business
Information related to the Cabergoline Assets by
Respondents personnel to all of Respondents’
employees who:

1. are or were directly involved in the research,
Development, manufacturing, distribution, sale or
marketing of the Cabergoline Product;

2. are directly involved in the research, Development,
manufacturing, distribution, sale or marketing of
Retained Products that contain the same active
pharmaceutical ingredient or that are approved for
use, or in Development for use, in the same field as
the Cabergoline Product; and/or

3. may have Confidential Business Information
related to the Cabergoline Product.

a. Respondents shall give such notification by
e-mail with return receipt requested or similar
transmission, and keep a file of such receipts
for three (3) year after the Closing Date.
Respondents shall provide a copy of such
notification to the Acquirer. Respondents shall
maintain complete records of all such
agreements at Respondents’ registered office
within the United States of America and shall
provide an officer’'s certification to the
Commission stating that such acknowledgment
program has been implemented and is being
complied with. Respondents shall provide the
Acquirer with copies of all -certifications,
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notifications and reminders sent  to
Respondents’ personnel.

H. Until Respondents complete the divestiture required by
Paragraph II,

1.

Respondents shall take such actions as are
necessary to:

a. maintain the full economic viability and
marketability of the businesses associated with
the Cabergoline Product;

b. minimize any risk of loss of competitive
potential for such business;

c. prevent the destruction, removal, wasting,
deterioration, or impairment of any of the
assets related to the Cabergoline Product;

d. ensure the assets required to be divested are
transferred and delivered to each Acquirer in a
manner  without disruption, delay, or
impairment of the regulatory approval
processes related to the business associated
with the Cabergoline Product; and

Respondents shall not sell, transfer, encumber or
otherwise impair the assets required to be divested
(other than in the manner prescribed in this Order)
nor take any action that lessens the full economic
viability, marketability, or competitiveness of the
businesses associated with the Cabergoline
Product.

L. Respondents shall not join, file, prosecute or maintain
any suit, in law or equity, against the Acquirer for the
research, Development, manufacture, use, import,
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export, distribution, or sale of the Cabergoline Product
under Patents that:

1. are owned or licensed by Respondents as of the
day after the Acquisition Date that claims a method
of making, using, or administering, or a
composition of matter, relating to the Cabergoline
Products, or that claims a device relating to the use
thereof;

2. are owned or licensed at any time after the
Acquisition Date by Respondents that claim any
aspect of research, Development, manufacture, use,
import, export, distribution, or sale of the
Cabergoline Products, other than such patents that
claim inventions conceived by and reduced to
practice after the Acquisition Date;

a. if such suit would have the potential to
interfere with the Acquirer’'s freedom to
practice the following: (1) the research,
Development, or manufacture of the
Cabergoline Product; or (2) the use, import,
export, supply, distribution, or sale of the
Cabergoline Product within the Geographic
Territory.

Respondents shall also covenant to the Acquirer that as
a condition of any assignment, transfer, or license to a
Third Party of the Patents described in Paragraph I1.I,
the Third Party shall agree to provide a covenant
whereby the Third Party covenants not to sue the
Acquirer under such patents, if the suit would have the
potential to interfere with the Acquirer’s freedom to
practice the following: (1) the research, Development,
or manufacture of the Cabergoline Product; or (2) the
use, import, export, supply, distribution, or sale of the
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Cabergoline Product within the Geographic Territory.

Upon reasonable written notice and request from the
Acquirer of the Cabergoline Assets to Respondents,
Respondents shall provide, in a timely manner, at no
greater than Direct Cost, assistance of knowledgeable
employees of Respondents to assist that Acquirer to
defend against, respond to, or otherwise participate in
any litigation related to the Product Intellectual
Property related to the Cabergoline Product, if such
litigation would have the potential to interfere with the
Acquirer’s freedom to practice the following: (1) the
research, Development, or manufacture of the
Cabergoline Product; or (2) the use, import, export,
supply, distribution, or sale of the Cabergoline Product
within the Geographic Territory.

Respondents shall not seek, directly or indirectly,
pursuant to any dispute resolution mechanism
incorporated in any Remedial Agreement, or in any
agreement related to the Cabergoline Product a
decision the result of which would be inconsistent with
the terms of this Order and/or the remedial purposes
thereof.

The purpose of the divestiture of the Cabergoline
Assets and the related obligations imposed on the
Respondents by this Order is:

1. to ensure the continued use of such assets in the
research, Development, manufacture, distribution,
sale and marketing of the Cabergoline Product
within the Geographic Territory;

2. to create a viable and effective competitor in the
relevant market alleged in the Complaint who is
independent of the Respondents; and
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3. to remedy the lessening of competition resulting
from the Acquisition as alleged in the
Commission’s Complaint in a timely and sufficient
manner.

ITISFURTHER ORDERED that:

A.

Not later than ten (10) days after the Acquisition Date,
Respondents shall divest the Dronabinol ANDA
Assets, absolutely and in good faith, to Impax pursuant
to, and in accordance with, the Dronabinol ANDA
Agreement (which agreement shall not limit or
contradict, or be construed to limit or contradict, the
terms of this Order, it being understood that this Order
shall not be construed to reduce any rights or benefits
of Impax or to reduce any obligations of Respondents
under such agreement), and such agreement, if it
becomes a Remedial Agreement related to the
Dronabinol ANDA Assets is incorporated by reference
into this Order and made a part hereof;

provided, however, that if Respondents have divested
the Dronabinol ANDA Assets to Impax prior to the
date the Order becomes final, and if, at the time the
Commission determines to make this Order final, the
Commission notifies Respondents that Impax is not an
acceptable purchaser of the Dronabinol ANDA Assets,
then Respondents shall immediately rescind the
transaction with Impax, in whole or in part, as directed
by the Commission, and shall divest the Dronabinol
ANDA Assets within one hundred eighty (180) days
from the date the Order becomes final, absolutely and
in good faith, at no minimum price, to an Acquirer that
receives the prior approval of the Commission, and
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only in a manner that receives the prior approval of the
Commission;

provided further, however, that if Respondents have
divested the Dronabinol ANDA Assets to Impax prior
to the date the Order becomes final, and if, at the time
the Commission determines to make this Order final,
the Commission notifies Respondents that the manner
in which the divestiture was accomplished is not
acceptable, the Commission may direct Respondents,
or appoint a Divestiture Trustee, to effect such
modifications to the manner of divestiture of the
Dronabinol ANDA Assets to Impax (including, but not
limited to, entering into additional agreements or
arrangements) as the Commission may determine are
necessary to satisfy the requirements of this Order.

Not later than ten (10) days after the Acquisition Date,
Respondents shall divest Arrow’s Ownership Interest
in Resolution, absolutely and in good faith, to Reso
pursuant to, and in accordance with, the Resolution
Divestiture Agreement (which agreement shall not
limit or contradict, or be construed to limit or
contradict, the terms of this Order, it being understood
that this Order shall not be construed to reduce any
rights or benefits of Reso or to reduce any obligations
of Respondents under such agreement), and such
agreement, if it becomes a Remedial Agreement
related to Resolution is incorporated by reference into
this Order and made a part hereof;

provided, however, that if Respondents have divested
the Ownership Interest in Resolution to Reso prior to
the date the Order becomes final, and if, at the time the
Commission determines to make this Order final, the
Commission notifies Respondents that Reso is not an
acceptable purchaser of Ownership Interest in
Resolution, then Respondents shall immediately
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rescind the transaction with Reso, in whole or in part,
as directed by the Commission, and shall divest the
Ownership Interest in Resolution within one hundred
eighty (180) days from the date the Order becomes
final, absolutely and in good faith, at no minimum
price, to an Acquirer that receives the prior approval of
the Commission, and only in a manner that receives
the prior approval of the Commission;

provided further, however, that if Respondents have
divested the Ownership Interest in Resolution to Reso
prior to the date the Order becomes final, and if, at the
time the Commission determines to make this Order
final, the Commission notifies Respondents that the
manner in which the divestiture was accomplished is
not acceptable, the Commission may direct
Respondents, or appoint a Divestiture Trustee, to effect
such modifications to the manner of divestiture of the
Ownership Interest in Resolution to Reso (including,
but not limited to, entering into additional agreements
or arrangements) as the Commission may determine
are necessary to satisfy the requirements of this Order.

At an Acquirer’s option, and upon reasonable notice
and request, Respondents shall provide, in a timely
manner, at no greater than Direct Cost, assistance of
knowledgeable employees of Respondents to assist
that Acquirer in the identification and transfer of, in
the case of Reso, the Product Manufacturing
Technology related to the Dronabinol Product, and in
the case of Impax, the Product Scientific and
Regulatory Materials related to the Dronabinol
Product.

Respondents shall:

1. submit to the Acquirer of the Dronabinol ANDA
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Assets, at Respondents’ expense, all Confidential
Business Information related to the Dronabinol
ANDA Assets, other than Confidential Business
Information otherwise owned by Resolution;

deliver such Confidential Business Information to
such Acquirer:

a. 1in good faith;

b. in a timely manner, i.€., as soon as practicable,
avoiding any delays in transmission of the
respective information; and

c. in a manner that ensures its completeness and
accuracy and that fully preserves its usefulness;

pending complete delivery of all such Confidential
Business Information to the Acquirer of the
Dronabinol ANDA Assets, provide such Acquirer
and the Interim Monitor (if one is appointed) with
access to all such Confidential Business
Information and employees who possess or are
able to locate such information for the purposes of
identifying the books, records, and files directly
related to the Dronabinol ANDA Assets that
contain such Confidential Business Information
and facilitating the delivery in a manner consistent
with this Order;

not use, directly or indirectly, any such
Confidential Business Information related to the
research, Development, manufacturing, marketing,
or sale of the Dronabinol Product other than as
necessary to comply with the following:

a. the requirements of this Order;
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b. Respondents’ obligations to the Acquirer of the
Dronabinol ANDA Assets under the terms of
any Remedial Agreement related to the
Dronabinol ANDA Assets; or

c. applicable law;

5. not disclose or convey any such Confidential
Business Information, directly or indirectly, to any
Person except the Acquirer of the Dronabinol
ANDA Assets or other Persons specifically
authorized by such Acquirer to receive such
information; and

6. not provide, disclose or otherwise make available,
directly or indirectly, any such Confidential
Business Information related to the Development,
manufacture, marketing or sales of the Dronabinol
Product to the employees associated with business
related to those Retained Products that:

a. contain the same active pharmaceutical
ingredient;

b. are approved, or in Development for use, in the
same field as the Dronabinol Product;

c. are approved, or in Development for use, in the
same field as the Dronabinol Product.

Not later than thirty (30) days after the Closing Date,
Respondents shall provide written notification of the
restrictions on the use of the Confidential Business
Information related to the Dronabinol Product by
Respondents’ personnel to all of Respondents’
employees who:
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1. are or were directly involved in the research,
Development, manufacturing, distribution, sale or
marketing of any Dronabinol Product;

2. are directly involved in the research, Development,
manufacturing, distribution, sale or marketing of
Retained Products that contain the same active
pharmaceutical ingredient or that are approved for
use, or in Development for use, in the same field as
the Dronabinol Product; and/or

3. may have Confidential Business Information
related to the Dronabinol Product.

Respondents shall give such notification by e-mail
with return receipt requested or similar transmission,
and keep a file of such receipts for one (1) year after
the Closing Date. Respondents shall provide a copy of
such notification to the Acquirer. Respondents shall
maintain complete records of all such agreements at
Respondents’ registered office within the United States
of America and shall provide an officer’s certification
to the Commission stating that such acknowledgment
program has been implemented and is being complied
with. Respondents shall provide the Acquirer with
copies of all certifications, notifications and reminders
sent to Respondents’ personnel.

Until Respondents complete the divestitures required
by Paragraph III,

1. Respondents shall take such actions as are
necessary to:

a. maintain the full economic viability and
marketability of the businesses associated with
the Dronabinol Product including Resolution;
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b. minimize any risk of loss of competitive
potential for such business;

c. prevent the destruction, removal, wasting,
deterioration, or impairment of any of the
assets related to the Dronabinol Product
including Resolution;

d. ensure the assets required to be divested are
transferred and delivered to each Acquirer in a
manner without disruption, delay, or
impairment of the regulatory approval
processes related to the business associated
with the Dronabinol Product; and

2. Respondents shall not sell, transfer, encumber or
otherwise impair the assets required to be divested
(other than in the manner prescribed in this Order)
nor take any action that lessens the full economic
viability, marketability, or competitiveness of the
businesses associated with the Dronabinol Product
including Resolution.

Respondents shall not join, file, prosecute or maintain
any suit, in law or equity, against the Acquirer(s) for
the research, Development, manufacture, use, import,
export, distribution, or sale of the Dronabinol Product
under Patents that:

1. are owned or licensed by Respondents as of the
day after the Acquisition Date that claims a method
of making, using, or administering, or a
composition of matter, relating to the Dronabinol
Product, or that claims a device relating to the use
thereof;

2. are owned or licensed at any time after the
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Acquisition Date by Respondents that claim any
aspect of research, Development, manufacture, use,
import, export, distribution, or sale of the
Dronabinol Product, other than such patents that
claim inventions conceived by and reduced to
practice after the Acquisition Date;

a. if such suit would have the potential to
interfere with either Acquirers’ freedom to
practice the following: (1) the research,
Development, or manufacture of the
Dronabinol Product; or (2) the use, import,
export, supply, distribution, or sale of the
Dronabinol Product within the Geographic
Territory.

Respondents shall also covenant to the Acquirer(s) that
as a condition of any assignment, transfer, or license to
a Third Party of the Patents described at Paragraph
III.G, the Third Party shall agree to provide a covenant
whereby the Third Party covenants not to sue the
Acquirer(s) under such patents, if the suit would have
the potential to interfere with the Acquirer(s) freedom
to practice the following: (1) the research,
Development, or manufacture of the Dronabinol
Product; or (2) the use, import, export, supply,
distribution, or sale of the Dronabinol Product within
the Geographic Territory.

Upon reasonable written notice and request from the
Acquirer(s) of the Dronabinol ANDA Assets or
Resolution to Respondents, Respondents shall provide,
in a timely manner, at no greater than Direct Cost,
assistance  of  knowledgeable  employees of
Respondents to assist the Acquirer(s) to defend
against, respond to, or otherwise participate in any
litigation related to the Product Intellectual Property
related to the Dronabinol Product, if such litigation
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would have the potential to interfere with the
Acquirer(s) freedom to practice the following: (1) the
research, Development, or manufacture of the
Dronabinol Product; or (2) the use, import, export,
supply, distribution, or sale of the Dronabinol Product
within the Geographic Territory.

J. Respondents shall not seek, directly or indirectly,
pursuant to any dispute resolution mechanism
incorporated in any Remedial Agreement, or in any
agreement related to the Dronabinol Product a decision
the result of which would be inconsistent with the
terms of this Order and/or the remedial purposes
thereof.

K. The purpose of the divestiture of the Dronabinol
ANDA Assets, Resolution, and the related obligations
imposed on the Respondents by this Order is:

1. to ensure the continued use of such assets in the
research, Development, manufacture, distribution,
sale and marketing of the Dronabinol Product
within the Geographic Territory;

2. to create a viable and effective competitor in the
relevant market alleged in the Complaint who is
independent of the Respondents; and

3. to remedy the lessening of competition resulting
from the Acquisition as alleged in the
Commission’s Complaint in a timely and sufficient
manner.

V.

ITISFURTHER ORDERED that:
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At any time after Respondents sign the Consent
Agreement in this matter, the Commission may
appoint a monitor (“Interim Monitor”) to assure that
Respondents expeditiously comply with all of their
obligations and perform all of their responsibilities as
required by this Order, the Order to Maintain Assets
(collectively, “Order”), and the Remedial Agreements.

The Commission shall select the Interim Monitor,
subject to the consent of Respondents, which consent
shall not be unreasonably withheld. If Respondents
have not opposed, in writing, including the reasons for
opposing, the selection of a proposed Interim Monitor
within ten (10) days after notice by the staff of the
Commission to Respondents of the identity of any
proposed Interim Monitor, Respondents shall be
deemed to have consented to the selection of the
proposed Interim Monitor.

Not later than ten (10) days after the appointment of
the Interim Monitor, Respondents shall execute an
agreement that, subject to the prior approval of the
Commission, confers on the Interim Monitor all the
rights and powers necessary to permit the Interim
Monitor to monitor Respondents’ compliance with the
relevant requirements of the Orders in a manner
consistent with the purposes of the Orders.

If an Interim Monitor is appointed, Respondents shall
consent to the following terms and conditions
regarding the powers, duties, authority, and
responsibilities of the Interim Monitor:

1. The Interim Monitor shall have the power and
authority to monitor Respondents’ compliance
with:  the divestiture and asset maintenance
obligations of the Orders; the restrictions on the
use, conveyance, provision, or disclosure of the
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identified confidential business information under
the Orders; and, the related requirements of the
Orders. The Interim Monitor shall exercise such
power and authority and carry out the duties and
responsibilities of the Interim Monitor in a manner
consistent with the purposes of the Orders and in
consultation with the Commission.

2. The Interim Monitor shall act in a fiduciary
capacity for the benefit of the Commission.

3. The Interim Monitor shall serve until the date
Respondents complete the divestiture of the
Divestiture Products in a manner that fully satisfies
the requirements of this Order and until the earliest
of:

a. With respect to each Divestiture Product, the
date the Acquirer(s) are approved by the FDA
to manufacture such Divestiture Product and
able to manufacture such Divestiture Product in
commercial quantities, in a manner consistent
with cGMP, independently of Respondents;

b. With respect to each Divestiture Product, the
date the Acquirer(s) notifies the Commission
and Respondents of its intention to abandon its
efforts to manufacture such Divestiture
Product; or

c. With respect to each Divestiture Product, the
date of written notification from staff of the
Commission that the Interim Monitor, in
consultation with staff of the Commission, has
determined that the Acquirer(s) have
abandoned their efforts to manufacture such
Divestiture Product;
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provided, however, that, with respect to each
Divestiture Product, the Interim Monitor’s
service shall not exceed three (3) years from
the date the Order becomes final;

provided  further, however, that the
Commission may extend or modify this period
as may be necessary or appropriate to
accomplish the purposes of the Orders.

4. Subject to any demonstrated legally recognized

privilege, the Interim Monitor shall have full and
complete access to Respondents’ personnel, books,
documents, records kept in the normal course of
business, facilities and technical information, and
such other relevant information as the Interim
Monitor may reasonably request, related to
Respondents’ compliance with its obligations
under the Orders, including, but not limited to, its
obligations related to the relevant assets.
Respondents shall cooperate with all reasonable
requests of the Interim Monitor and shall take no
action to interfere with or impede the Interim
Monitor's  ability to monitor Respondents’
compliance with the Orders.

The Interim Monitor shall serve, without bond or
other security, at the expense of Respondents, on
such reasonable and customary terms and
conditions as the Commission may set. The
Interim Monitor shall have authority to employ, at
the expense of Respondents, such consultants,
accountants, attorneys and other representatives
and assistants as are reasonably necessary to carry
out the Interim  Monitor's duties and
responsibilities.
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6. Respondents shall indemnify the Interim Monitor
and hold the Interim Monitor harmless against any
losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the
performance of the Interim Monitor’s duties,
including all reasonable fees of counsel and other
reasonable expenses incurred in connection with
the preparations for, or defense of, any claim,
whether or not resulting in any liability, except to
the extent that such losses, claims, damages,
liabilities, or expenses result from gross
negligence, willful or wanton acts, or bad faith by
the Interim Monitor.

7. Respondents shall report to the Interim Monitor in
accordance with the requirements of this Order
and/or as otherwise provided in any agreement
approved by the Commission. The Interim
Monitor shall evaluate the reports submitted to the
Interim Monitor by Respondents, and any reports
submitted by an Acquirer with respect to the
performance of Respondents’ obligations under the
Orders or any Remedial Agreement(s). Within
thirty (30) days from the date the Interim Monitor
receives these reports, the Interim Monitor shall
report in writing to the Commission concerning
performance by Respondents of its obligations
under the Orders; provided, however, beginning
one hundred twenty (120) days after Respondents
have filed its final report pursuant to Paragraph
VIIL.B, and every one hundred twenty (120) days
thereafter, the Interim Monitor shall report in
writing to the Commission concerning progress by
the Acquirer(s) toward obtaining FDA approval to
manufacture each Divestiture Product and
obtaining the ability to manufacture each
Divestiture Product in commercial quantities, in a
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manner consistent with ¢cGMP, independently of
Respondents.

8. Respondents may require the Interim Monitor and
each of the Interim Monitor’'s consultants,
accountants, attorneys and other representatives
and assistants to sign a customary confidentiality
agreement; provided, however, that such agreement
shall not restrict the Interim Monitor from
providing any information to the Commission.

E. The Commission may, among other things, require the
Interim Monitor and each of the Interim Monitor’s
consultants, accountants, attorneys and other
representatives and assistants to sign an appropriate
confidentiality agreement related to Commission
materials and information received in connection with
the performance of the Interim Monitor’s duties.

F. If the Commission determines that the Interim Monitor
has ceased to act or failed to act diligently, the
Commission may appoint a substitute Interim Monitor
in the same manner as provided in this Paragraph.

G. The Commission may on its own initiative, or at the
request of the Interim Monitor, issue such additional
orders or directions as may be necessary or appropriate
to assure compliance with the requirements of the
Orders.

H. The Interim Monitor appointed pursuant to this Order
may be the same person appointed as a Divestiture
Trustee pursuant to Paragraph V of this Order.

V.

ITISFURTHER ORDERED that:
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If Respondents have not fully complied with the
obligations to assign, grant, license, divest, transfer,
deliver or otherwise convey the Divestiture Products as
required by this Order, the Commission may appoint a
trustee (“Divestiture Trustee”) to assign, grant, license,
divest, transfer, deliver or otherwise convey these
assets in a manner that satisfies the requirements of
this Order. In the event that the Commission or the
Attorney General brings an action pursuant to § 5(1) of
the Federal Trade Commission Act, 15 U.S.C. § 45(1),
or any other statute enforced by the Commission,
Respondents shall consent to the appointment of a
Divestiture Trustee in such action to assign, grant,
license, divest, transfer, deliver or otherwise convey
such assets. Neither the appointment of a Divestiture
Trustee nor a decision not to appoint a Divestiture
Trustee under this Paragraph shall preclude the
Commission or the Attorney General from seeking
civil penalties or any other relief available to it,
including a court-appointed Divestiture Trustee,
pursuant to § 5(I) of the Federal Trade Commission
Act, or any other statute enforced by the Commission,
for any failure by Respondents to comply with this
Order.

The Commission shall select the Divestiture Trustee,
subject to the consent of Respondents, which consent
shall not be unreasonably withheld. The Divestiture
Trustee shall be a Person with experience and
expertise in acquisitions and divestitures. If
Respondents have not opposed, in writing, including
the reasons for opposing, the selection of any proposed
Divestiture Trustee within ten (10) days after notice by
the staff of the Commission to Respondents of the
identity of any proposed Divestiture Trustee,
Respondents shall be deemed to have consented to the
selection of the proposed Divestiture Trustee.
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Not later than ten (10) days after the appointment of a
Divestiture Trustee, Respondents shall execute a trust
agreement that, subject to the prior approval of the
Commission, transfers to the Divestiture Trustee all
rights and powers necessary to permit the Divestiture
Trustee to effect the divestiture required by this Order.

If a Divestiture Trustee is appointed by the
Commission or a court pursuant to this Paragraph,
Respondents shall consent to the following terms and
conditions regarding the Divestiture Trustee’s powers,
duties, authority, and responsibilities:

1. Subject to the prior approval of the Commission,
the Divestiture Trustee shall have the exclusive
power and authority to assign, grant, license,
divest, transfer, deliver or otherwise convey the
assets that are required by this Order to be
assigned, granted, licensed, divested, transferred,
delivered or otherwise conveyed.

2. The Divestiture Trustee shall have one (1) year
after the date the Commission approves the trust
agreement described herein to accomplish the
divestiture, which shall be subject to the prior
approval of the Commission. If, however, at the
end of the one (1) year period, the Divestiture
Trustee has submitted a plan of divestiture or
believes that the divestiture can be achieved within
a reasonable time, the divestiture period may be
extended by the Commission; provided, however,
that the Commission may extend the divestiture
period only two (2) times.

3. Subject to any demonstrated legally recognized
privilege, the Divestiture Trustee shall have full
and complete access to the personnel, books,
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records and facilities related to the relevant assets
that are required to be assigned, granted, licensed,
divested, delivered or otherwise conveyed by this
Order and to any other relevant information, as the
Divestiture Trustee may request. Respondents
shall develop such financial or other information as
the Divestiture Trustee may request and shall
cooperate ~ with  the Divestiture  Trustee.
Respondents shall take no action to interfere with
or impede the Divestiture Trustee’s
accomplishment of the divestiture. Any delays in
divestiture caused by Respondents shall extend the
time for divestiture under this Paragraph in an
amount equal to the delay, as determined by the
Commission or, for a court-appointed Divestiture
Trustee, by the court.

4. The Divestiture Trustee shall use commercially
reasonable efforts to negotiate the most favorable
price and terms available in each contract that is
submitted to the Commission, subject to
Respondents’  absolute  and  unconditional
obligation to divest expeditiously and at no
minimum price. The divestiture shall be made in
the manner and to an Acquirer as required by this
Order; provided, however, that if the Divestiture
Trustee receives bona fide offers from more than
one acquiring Person, and if the Commission
determines to approve more than one such
acquiring Person, the Divestiture Trustee shall
divest to the acquiring Person selected by
Respondents from among those approved by the
Commission; provided further, however, that
Respondents shall select such Person within five
(5) days after receiving notification of the
Commission’s approval.
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5. The Divestiture Trustee shall serve, without bond

or other security, at the cost and expense of
Respondent, on such reasonable and customary
terms and conditions as the Commission or a court
may set. The Divestiture Trustee shall have the
authority to employ, at the cost and expense of
Respondents, such consultants, accountants,
attorneys, investment bankers, business brokers,
appraisers, and other representatives and assistants
as are necessary to carry out the Divestiture
Trustee’s duties and responsibilities. The
Divestiture Trustee shall account for all monies
derived from the divestiture and all expenses
incurred. After approval by the Commission of the
account of the Divestiture Trustee, including fees
for the Divestiture Trustee’s services, all remaining
monies shall be paid at the direction of
Respondents, and the Divestiture Trustee’s power
shall be terminated. The compensation of the
Divestiture Trustee shall be based at least in
significant part on a commission arrangement
contingent on the divestiture of all of the relevant
assets that are required to be divested by this
Order.

Respondents shall indemnify the Divestiture
Trustee and hold the Divestiture Trustee harmless
against any losses, claims, damages, liabilities, or
expenses arising out of, or in connection with, the
performance of the Divestiture Trustee’s duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the
preparation for, or defense of, any claim, whether
or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or
expenses result from gross negligence, willful or
wanton acts, or bad faith by the Divestiture
Trustee.
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7. The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order; provided,
however, that the Divestiture Trustee appointed
pursuant to this Paragraph may be the same Person
appointed as Interim Monitor pursuant to
Paragraph IV of this Order and the relevant
provisions of the Order to Maintain Assets in this
matter.

8. The Divestiture Trustee shall report in writing to
Respondents and to the Commission every sixty
(60) days concerning the Divestiture Trustee’s
efforts to accomplish the divestiture.

9. Respondents may require the Divestiture Trustee
and each of the Divestiture Trustee’s consultants,
accountants, attorneys and other representatives
and assistants to sign a customary confidentiality
agreement; provided, however, that such agreement
shall not restrict the Divestiture Trustee from
providing any information to the Commission.

If the Commission determines that a Divestiture
Trustee has ceased to act or failed to act diligently, the
Commission may appoint a substitute Divestiture
Trustee in the same manner as provided in this
Paragraph.

The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own
initiative or at the request of the Divestiture Trustee
issue such additional orders or directions as may be
necessary or appropriate to accomplish the divestiture
required by this Order.
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VI.

IT IS FURTHER ORDERED that, in addition to any other
requirements and prohibitions relating to Confidential Business
Information in this Order, Respondents shall assure that
Respondents’ counsel (including in-house counsel under
appropriate confidentiality arrangements) shall not retain
unredacted copies of documents or other materials provided to an
Acquirer or access original documents provided to an Acquirer,
except under circumstances where copies of documents are
insufficient or otherwise unavailable, and for the following
purposes:

A. To assure Respondents’ compliance with this Order,
the Order to Maintain Assets, any Remedial
Agreement, any law (including, without limitation, any
requirement to obtain regulatory licenses or approvals,
and rules promulgated by the Commission), any data
retention requirement of any applicable Government
Entity, or any taxation requirements; or

B. To defend against, respond to, or otherwise participate
in any litigation, investigation, audit, process,
subpoena or other proceeding relating to the divestiture
or any other aspect of the Divestiture Products or
assets and businesses associated with those Divestiture
Products;

provided, however, that Respondents may disclose
such information as necessary for the purposes set
forth in this Paragraph VI pursuant to an appropriate
confidentiality order, agreement or arrangement;

provided further, however, that pursuant to this
Paragraph VI, Respondents shall: (1) require those
who view such unredacted documents or other
materials to enter into confidentiality agreements with
the relevant Acquirer (but shall not be deemed to have
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violated this requirement if such Acquirer withholds
such agreement unreasonably); and (2) use best efforts
to obtain a protective order to protect the
confidentiality of such information during any
adjudication.

VII.

ITISFURTHER ORDERED that:

A.

Any failure by a Respondent to comply with any term
of any Remedial Agreement shall constitute a failure
to comply with this Order.

Respondents shall include in each Remedial
Agreement related to each of the Divestiture Products
a specific reference to this Order, the remedial
purposes thereof, and provisions to reflect the full
scope and breadth of each Respondent’s obligations to
the Acquirer pursuant to this Order.

Respondents shall also include in each applicable
Remedial Agreement a representation from the
Acquirer that such Acquirer shall use commercially
reasonable efforts to secure the approvals necessary to
manufacture, or to have manufactured by a Third
Party, in commercial quantities, each such Divestiture
Product and to have any such manufacture be
independent of Respondents, all as soon as reasonably
practicable.

Respondents shall not modify or amend any of the
terms of any Remedial Agreement without the prior
approval of the Commission.

VIII.
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ITISFURTHER ORDERED that:

A.

Within five (5) days of the Acquisition, Respondents
shall submit to the Commission a letter certifying the
date on which the Acquisition occurred.

Within thirty (30) days after the Order Date, and every
sixty (60) days thereafter until Respondents have fully
complied with its obligations under Paragraphs II and
III of this Order, Respondents shall submit to the
Commission a verified written report setting forth in
detail the manner and form in which they intend to
comply, are complying, and have complied with this
Order. Respondents shall submit at the same time a
copy of their report concerning compliance with this
Order to the Interim Monitor(s). Respondents shall
include in their reports, among other things that are
required from time to time, a full description of the
efforts being made to comply with the relevant
paragraphs of the Order, including a full description of
all substantive contacts or negotiations related to the
divestiture of the relevant assets and the identity of all
Persons contacted, including copies of all written
communications to and from such Persons, all internal
memoranda, and all reports and recommendations
concerning completing the obligations.

One (1) year after the date this Order becomes final,
annually for the next nine years on the anniversary of
the date this Order becomes final, and at other times as
the Commission may require, Respondents shall file a
verified written report with the Commission setting
forth in detail the manner and form in which they have
complied and are complying with the Order.

IX.
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IT IS FURTHER ORDERED that Respondents shall notify
the Commission at least thirty (30) days prior to:

A.

B.

IT

any proposed dissolution of a Respondent;

any proposed acquisition, merger or consolidation of a
Respondent; or

any other change in a Respondent including, but not
limited to, assignment and the creation or dissolution
of subsidiaries, if such change might affect compliance
obligations arising out of this Order.

X.

IS FURTHER ORDERED that, for purposes of

determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request and
upon five (5) days notice to any Respondent made to its principal
United States offices, registered office of its United States
subsidiary, or its headquarters address, such Respondent shall,
without restraint or interference, permit any duly authorized
representative of the Commission:

A.

access, during business office hours of such
Respondent and in the presence of counsel, to all
facilities and access to inspect and copy all books,
ledgers, accounts, correspondence, memoranda and all
other records and documents in the possession or
under the control of such Respondent related to
compliance with this Order, which copying services
shall be provided by such Respondent at the request of
the authorized representative(s) of the Commission
and at the expense of such Respondent; and
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B. to interview officers, directors, or employees of such
Respondent, who may have counsel present, regarding
such matters.

XI.

IT IS FURTHER ORDERED that this Order shall terminate
on January 7, 2020.

By the Commission, Commissioner Harbour not participating.

NON-PUBLIC APPENDIX I
CABERGOLINE DIVESTITURE AGREEMENT

[Redacted From the Public Record Version,
But Incorporated By Reference]

NON-PUBLIC APPENDIX I1
DRONABINOL ANDA DIVESTITURE AGREEMENT

[Redacted From the Public Record Version,
But Incorporated By Reference]
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NON-PUBLIC APPENDIX 111
RESOLUTION DIVESTITURE AGREEMENT

[Redacted From the Public Record Version,
But Incorporated By Reference]
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ORDER TO MAINTAIN ASSETS

The Federal Trade Commission (“Commission”), having
initiated an investigation of the proposed acquisition by
Respondent Watson Pharmaceuticals, Inc. (“Watson”), of
Respondent Robin Hood Holdings Limited d/b/a Arrow Group
(“Arrow”), and Respondents having been furnished thereafter with
a copy of a draft Complaint that the Bureau of Competition
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge Respondents
with violations of Section 7 of the Clayton Act, as amended, 15
U.S.C. § 18, and Section 5 of the Federal Trade Commission Act,
as amended, 15 U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined to accept the executed Consent Agreement and
to place such Consent Agreement on the public record for a period
of thirty (30) days for the receipt and consideration of public
comments, now in further conformity with the procedure
described in Commission Rule 2.34, 16 C.F.R. §2.34, the
Commission hereby issues its Complaint, makes the following
jurisdictional findings and issues this Order to Maintain Assets:

1. Respondent Watson is a corporation organized,
existing and doing business under and by virtue of the
laws of the State of Nevada, with its corporate head
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office and principal place of business located at 311
Bonnie Circle, Corona, California 92880.

2. Respondent Arrow is a private limited liability
company organized, existing and doing business under
and by virtue of the laws of Malta, with its
headquarters address at 57 St. Christopher Street,
Valletta, Malta. Cobalt Laboratories Inc. is a wholly-
owned subsidiary of Proposed Respondent Arrow,
with headquarters address at 24870 S. Tamiami Trl.,
Suite 1, Bonita Springs, FL 34134.

3. The Commission has jurisdiction of the subject matter
of this proceeding and of Respondents, and the
proceeding is in the public interest.

ORDER
.

IT IS ORDERED that, as used in this Order to Maintain
Assets, the following definitions and the definitions used in the
Consent Agreement and the proposed Decision and Order (and
when made final, the Decision and Order), which are incorporated
herein by reference and made a part hereof, shall apply:

A. “Watson” means Watson Pharmaceuticals, Inc., its
directors, officers, employees, agents, representatives,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups and affiliates in each
case controlled by Watson (including, but not limited
to, Watson Laboratories, Inc.), and the respective
directors, officers, employees, agents, representatives,
predecessors, successors, and assigns of each. After
the Acquisition, Watson shall include Arrow.

B. “Arrow” means Robin Hood Holdings Limited d/b/a
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Arrow Group, its directors, officers, employees,
agents, representatives, successors, and assigns; and its
joint ventures, subsidiaries, divisions, groups and
affiliates in each case controlled by Arrow (including,
but not limited to, Resolution Chemicals Limited,
Cobalt Laboratories Inc., and Cobalt Pharmaceuticals
Inc.), and the respective directors, officers, employees,
agents, representatives, predecessors, successors, and
assigns of each.

“Respondent(s)” means Watson and Arrow,
individually and collectively.

“Commission” means the Federal Trade Commission.
“Acquirer(s)” means the following:

1. Impax;

2. Reso; or

3. a Person approved by the Commission to acquire
particular assets or rights that Respondents are
required to assign, grant, license, divest, transfer,
deliver, or otherwise convey pursuant to this Order.

“Acquisition” means the acquisition of shares of Arrow
by Watson as contemplated by the Share Purchase
Agreement (“Share Purchase Agreement”), dated as of
June 16, 2009, by and among Watson Laboratories,
Inc., a wholly-owned subsidiary of Watson, Robin
Hood Holdings Limited, the shareholders of Robin
Hood Holdings Limited, and Anthony Selwyn
Tabatznik, an individual solely with respect to Section
6.15 and related provisions of the Share Purchase
Agreement, and all attachments, amendments, exhibits,
and schedules related thereto.
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“Acquisition Date” means the date on which the
Acquisition occurs pursuant to the Share Purchase
Agreement.

“Agency(ies)” means any government regulatory
authority or authorities in the world responsible for
granting approval(s), clearance(s), qualification(s),
license(s), or permit(s) for any aspect of the research,
Development, manufacture, marketing, distribution, or
sale of a Product. The term “Agency” includes,
without limitation, the United States Food and Drug
Administration (“FDA”), and the United States Drug
Enforcement Agency (“DEA”).

“ANDA” means abbreviated new drug application for a
Product filed or to be filed with the FDA pursuant to
21 C.F.R. Part 314, and all supplements, amendments,
and revisions thereto, any preparatory work, drafts and
data necessary for the preparation thereof, and all
correspondence between a Respondent and the FDA
related thereto.

“API” means active pharmaceutical ingredient

“Barr-Watson Agreement” means the Asset Purchase
Agreement between Barr Laboratories, Inc., and
Watson Laboratories, Inc., dated November 24, 2008.

“Cabergoline API Agreement” means the agreement,
dated August 7, 2003, by and among Teva
Pharmaceutical Industries Ltd., Chemicals Works of
Gedeon Richter Ltd., and Gedeon Richter USA, Inc.,
as subsequently assigned to Barr Laboratories, Inc.,
and thereafter to Watson Laboratories, Inc., pursuant
to the Barr-Watson Agreement.

“Cabergoline Assets” means all of Respondent
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Watson’s rights, title and interest in and to, the
following assets:

1.

ANDA No. 77-843, and any supplements,
amendments, or revisions thereto;

Product Scientific and Regulatory Material related
to the Cabergoline Product;

Cabergoline API Agreement; and
any other assets relating to the Cabergoline Product

divested by Barr Laboratories, Inc. to Watson in
the Barr-Watson Agreement.

“Cabergoline Divestiture Agreement” means:

1.

the Asset Purchase Agreement between Watson
Laboratories, Inc., and Impax Laboratories, Inc.,
dated November 4, 2009, and any attachments,
amendments, exhibits, and schedules related
thereto. ~ This Asset Purchase Agreement is
attached to this Order and contained in non-public
Appendix [; or

any agreement that receives the prior approval of
the Commission between Respondents and an
Acquirer for the divestiture of the Cabergoline
Assets entered into pursuant to Paragraph II.A (or
Paragraph V) of this Order, and any attachments,
amendments, exhibits, and schedules related
thereto.

“Cabergoline Product” means all Products that contain
the active pharmaceutical ingredient generically
known as cabergoline in Development, manufactured,
marketed or sold by Respondent Watson pursuant to
ANDA No. 77-843, and any supplements,
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amendments, or revisions thereto.

“cGMP” means current Good Manufacturing Practice
as set forth in the United States Federal, Food, Drug,
and Cosmetic Act, as amended, and includes all rules
and regulations promulgated by the FDA thereunder.

“Closing Date” means the date on which the
Respondents (or a Divestiture Trustee) consummate a
transaction to assign, grant, license, divest, transfer,
deliver, or otherwise convey assets or rights related to
a Divestiture Product to an Acquirer pursuant to this
Order.

“Confidential Business Information” means all
information owned by, or in the possession or control
of, a Respondent that is not in the public domain and
that is directly related to the research, Development,
manufacture, marketing, commercialization,
importation, exportation, cost, supply, sales, sales
support, or use of the Divestiture Product(s);

provided however, that the restrictions contained in
this Order regarding the Respondents’ use,
conveyance, provision, or disclosure of “Confidential
Business Information” shall not apply to the following:

1. information that subsequently falls within the
public domain through no violation of this Order or
breach of confidentiality or non-disclosure
agreement with respect to such information by
Respondent(s);

2. information related to the Cabergoline Product that
were researched, Developed, manufactured,
marketed, or sold by Respondent Watson that
Respondent Arrow can demonstrate it obtained
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without the assistance of Respondent Watson prior
to the Acquisition;

3. information related to the Dronabinol Product that
were researched, Developed, manufactured,
marketed, or sold by Respondent Arrow that
Respondent Watson can demonstrate it obtained
without the assistance of Respondent Arrow prior
to the Acquisition;

4. information that is required by law to be publicly
disclosed;

5. information that does not directly relate to the
Divestiture Product(s);

6. information relating to either Respondent’s general
business strategies or practices relating to research,
Development, manufacture, marketing or sales of
Products that does not discuss with particularity the
Divestiture Product(s); or

7. information specifically excluded from the assets
to be divested.

“Development” means all preclinical and clinical drug
development activities, including formulation, test
method development and stability testing, toxicology,
process  development, manufacturing scale-up,
development-stage manufacturing, quality
assurance/quality control development, statistical
analysis and report writing, conducting clinical trials
for the purpose of obtaining any and all approvals,
licenses, registrations or authorizations from any
Agency necessary for the manufacture, use, storage,
import, export, transport, promotion, marketing, and
sale of a Product (including any government price or
reimbursement approvals), Product approval and
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registration, and regulatory affairs related to the
foregoing.

“Direct Cost” means a cost not to exceed the cost of
labor, material, travel and other expenditures to the
extent the costs are directly incurred to provide the
relevant assistance or service.

“Divestiture Product(s)” means the Cabergoline
Product and/or the Dronabinol Product.

“Divestiture Trustee” means any trustee appointed by
the Commission pursuant to Paragraph V of the
Decision and Order.

“Dronabinol ANDA Assets” means all of Respondent
Arrow’s rights, title and interest in and to, the
following assets:

1. ANDA No. 77-740, and any supplements,
amendments, or revisions thereto; and

2. Product Scientific and Regulatory Material related
to the Dronabinol Product.

“Dronabinol ANDA Divestiture Agreement” means:

1. the Asset Purchase Agreement between Cobalt
Pharmaceuticals Inc., and Impax Laboratories,
Inc., dated November 4, 2009, and any
attachments, amendments, exhibits, and schedules
related thereto. The Dronabinol ANDA
Agreement is attached to the Decision and Order
and contained in non-public Appendix II; or

2. any agreement that receives the prior approval of
the Commission between Respondents and an
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Acquirer for the divestiture of the Dronabinol
ANDA Assets entered into pursuant to Paragraph
IIILA (or Paragraph V) of the Decision and Order,
and any attachments, amendments, exhibits, and
schedules related thereto.

“Dronabinol Development and API Business” means
all of Respondent Arrow’s rights, title and interest in
and to, the following:

1. Product Intellectual Property related to the
Dronabinol Product;

2. Product Manufacturing Technology related to the
Dronabinol Product; and

3. the business related to the research, Development,
manufacture and supply of the Dronabinol Product
API.

“Dronabinol Product” means all Products that contain
the active pharmaceutical ingredient generically
known as tetrahydrocannabinol or “THC” in
Development, manufactured, marketed or sold by
Respondent Arrow pursuant to ANDA No. 77-740,
and any supplements, amendments, or revisions
thereto.

“Geographic Territory” shall mean the United States of
America, including all its territories and possessions,
unless otherwise specified.

“Impax” means Impax Laboratories, Inc., a corporation
organized, existing, and doing business under and by
virtue of the laws of the State of Delaware, with its
headquarters address at 30831 Huntwood Avenue,
Hayward, CA 94544.
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“Interim Monitor” means any monitor appointed
pursuant to Paragraph III of this Order.

“Order to Maintain Assets” means the Order to
Maintain Assets incorporated into and made a part of
the Agreement Containing Consent Orders in this
matter.

“Ownership Interest” means any and all rights, present
or contingent, to hold any voting or nonvoting stock,
share capital, equity or other interests, or beneficial
ownership in a Person.

“Patents” means all patents, patent applications,
including provisional patent applications, invention
disclosures, certificates of invention and applications
for certificates of invention and statutory invention
registrations, in each case existing as of the Closing
Date, and includes all reissues, additions, divisions,
continuations, continuations-in-part, supplementary
protection certificates, extensions and reexaminations
thereof, all inventions disclosed therein, and all rights
therein provided by international treaties and
conventions, related to any Product of or owned by
Respondent as of the Closing Date.

“Person” means any individual, partnership, joint
venture, firm, corporation, association, trust,
unincorporated organization, or other business or
Government Entity, and any subsidiaries, divisions,
groups or affiliates thereof.

“Product” means any pharmaceutical, biological, or
generic composition containing any formulation or
dosage of a compound referenced as its
pharmaceutically, biologically, or genetically active
ingredient.
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“Product Intellectual Property” means all of the
following related to a Divestiture Product:

1. Patents;

2. Product Trademarks, trade secrets, know-how,
techniques, data, inventions, practices, methods,
and other confidential or proprietary technical,
business, research, Development and other
information; and

3. rights to obtain and file for patents and copyrights
and registrations thereof;

provided, however, “Product Intellectual Property”
does not include the corporate names or corporate
trade dress of “Watson” or “Arrow”, or the corporate
names or corporate trade dress of any other
corporations or companies owned or controlled by
Respondents or the related logos thereof.

“Product Manufacturing Technology” means all
manufacturing technology, trade secrets, know-how,
and proprietary information (whether patented,
patentable or otherwise) related to the manufacture of
the Divestiture Product(s) including, but not limited to,
the following: all product specifications, processes,
product designs, plans, trade secrets, ideas, concepts,
manufacturing, engineering, and other manuals and
drawings, standard operating procedures, flow
diagrams, chemical, safety, quality assurance, quality
control, research records, clinical data, compositions,
annual product reviews, regulatory communications,
control history, current and historical information
associated with the FDA applications conformance and
cGMP compliance, and labeling and all other
information related to the manufacturing process,
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supplier lists, and other master documents necessary
for the manufacture, control and release of the Product
that are owned or controlled by Respondent(s) or
which Respondent(s) have the right to receive.

“Product Scientific and Regulatory Material” means all
technological,  scientific, chemical, biological,
pharmacological, toxicological, regulatory, and clinical
trial materials and information related to the
Divestiture Product(s) that are owned and controlled
by Respondent(s) or which Respondent(s) have a right
to receive including, but not limited to:

1. pharmacokinetic study reports related to the
specified Divestiture Product(s);

2. bioavailability study reports (including reference
listed drug information) related to the specified
Divestiture Product(s);

3. bioequivalence study reports (including reference
listed drug information) related to the specified
Divestiture Product(s);

4. all correspondence to the Respondent(s) from the
FDA and from the Respondent(s) to the FDA
relating to the ANDA submitted by, on behalf of,
or acquired by, the Respondent(s) related to the
specified Divestiture Product;

5. annual and periodic reports related to the above-
described ANDA, including any safety update
reports;

6. FDA approved Product labeling related to the
specified Divestiture Product(s);
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7. currently used product package inserts (including
historical change of controls summaries) related to
the specified Divestiture Product(s);

8. FDA approved patient circulars and information
related to the specified Divestiture Product(s);

9. adverse events/serious adverse event summaries
related to the specified Divestiture Product(s);

10. summary of Product complaints from physicians
related to the specified Divestiture Product(s);

11. summary of Product complaints from customers
related to the specified Divestiture Product(s); and

12. Product recall reports filed with the FDA related to
the specified Divestiture Product(s).

“Product Trademark(s)” means all proprietary names
or designations, trademarks, service marks, trade
names, and brand names, including registrations and
applications for registration therefor (and all renewals,
modifications, and extensions thereof) and all common
law rights, and the goodwill symbolized thereby and
associated therewith, for the Divestiture Product(s).

“Reso” means Reso Holdings Limited, a limited
company organized, existing, and doing business
under and by virtue of the laws the United Kingdom,
with its headquarters address at Wedgwood Way,
Stevenage, Hertfordshire SG1 4QT, United Kingdom.

“Resolution” means Resolution Chemicals Limited, a
limited company, organized, existing, and doing
business under and by virtue of the laws of the United
Kingdom, with its headquarters address at Wedgwood
Way, Stevenage, Hertfordshire SG1 4QT, United
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Kingdom. “Resolution” includes, among other things,
the Dronabinol Development and API Business.

“Resolution Divestiture Agreement” means:

1.

the Purchase Agreement between Arrow Group
ApS and Reso Holdings Limited, dated November
3, 2009, and any attachments, amendments,
exhibits, and schedules related thereto. The
Dronabinol Business Agreement is attached to the
Decision and Order and contained in non-public
Appendix III; or

any agreement that receives the prior approval of
the Commission between Respondents and an
Acquirer for the divestiture of Resolution entered
into pursuant to Paragraph III.B (or Paragraph V)
of Decision and Order, and any attachments,
amendments, exhibits, and schedules related
thereto.

“Remedial Agreements” means:

1.

any agreement between Respondent(s) and an
Acquirer that is specifically referenced and
attached to the Decision and Order, including all
amendments, exhibits, attachments, agreements,
and schedules thereto, related to the relevant assets
or rights to be assigned, granted, licensed, divested,
transferred, delivered, or otherwise conveyed, and
that has been approved by the Commission to
accomplish the requirements of the Decision and
Order in connection with the Commission’s
determination to make Decision and Order final;
and/or

2. any agreement between Respondent(s) and an
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Acquirer (or between a Divestiture Trustee and an
Acquirer) that has been approved by the
Commission to accomplish the requirements of the
Decision and Order, including all amendments,
exhibits, attachments, agreements, and schedules
thereto, related to the relevant assets or rights to be
assigned, granted, licensed, divested, transferred,
delivered, or otherwise conveyed, and that has
been approved by the Commission to accomplish
the requirements of the Decision and Order.

QQ. “Retained Product(s)” means any Product owned by
Respondent(s) that are not the Divestiture Products.

RR. “Teva” means Teva Pharmaceutical Industries Limited,
a corporation organized, existing, and doing business
under and by virtue of the laws of the Israel, with its
headquarters address at 5 Basel Street, P.O. Box 3190,
Petach Tikva 49131 Israel. “Teva” includes wholly-
owned subsidiary Barr Pharmaceuticals, Inc. (“Barr”),
a corporation organized, existing, and doing business
under and by virtue of the laws of the State of
Delaware, with its headquarters address at 400
Chestnut Ridge Road, Woodcliff Lake, New Jersey
07677.

SS.  “Third Party(ies)” means any non-governmental
Person other than the following: Respondent Watson,
Respondent Arrow, or the Acquirer of the affected
assets, rights and Divestiture Product(s).

IT IS FURTHER ORDERED that from the date this Order
to Maintain Assets becomes final:

A. Respondents shall maintain the full economic viability,
marketability and competitiveness of the Cabergoline
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Assets, the Dronabinol ANDA Assets, and Resolution,
and shall prevent the destruction, removal, wasting,
deterioration, or impairment of the Cabergoline Assets,
Dronabinol ANDA Assets, and Resolution except for
ordinary wear and tear. Respondents shall not sell,
transfer, encumber or otherwise impair the
Cabergoline Assets, the Dronabinol ANDA Assets,
and Resolution (other than in the manner prescribed in
the Decision and Order) nor take any action that
lessens the full economic viability, marketability or
competitiveness of the businesses related to the
Cabergoline Assets, the Dronabinol ANDA Assets,
and Resolution.

Respondents shall maintain the operations of the
Cabergoline Assets, the Dronabinol ANDA Assets,
and Resolution in the regular and ordinary course of
business and in accordance with past practice
(including regular repair and maintenance of the assets
of such business) and shall use their best efforts to
preserve the existing relationships with the following:
suppliers; vendors and distributors; customers;
Agencies; employees; and others having business
relations with the Cabergoline Assets, the Dronabinol
ANDA Assets, and Resolution. Respondents’
responsibilities shall include, but are not limited to, the
following:

1. providing the Cabergoline Assets, the Dronabinol
ANDA Assets, and Resolution with sufficient
working capital to operate at least at current rates
of operation, to meet all capital calls with respect
to such business and to carry on, at least at their
scheduled pace, all capital projects, business plans
and promotional activities for the Cabergoline
Assets, the Dronabinol ANDA Assets, and
Resolution;
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continuing, at least at their scheduled pace, any
additional expenditures for the Cabergoline Assets,
the Dronabinol ANDA Assets, and Resolution,
authorized prior to the date the Consent Agreement
was signed by Respondents including, but not
limited to, all research, Development,
manufacturing, distribution, marketing and sales
expenditures;

providing such resources as may be necessary to
respond to competition against the Cabergoline
Assets, the Dronabinol ANDA Assets, and
Resolution and/or to prevent any diminution in
sales of the Cabergoline Assets, the Dronabinol
ANDA Assets, and Resolution, prior to divestiture;

making available for use by the Cabergoline
Assets, the Dronabinol ANDA Assets, and
Resolution funds sufficient to perform all routine
maintenance and all other maintenance as may be
necessary to, and all replacements of, the
Cabergoline Assets, the Dronabinol ANDA Assets,
and Resolution,;

providing the Cabergoline Assets, the Dronabinol
ANDA Assets, and Resolution with such funds as
are necessary to maintain the full economic
viability, marketability and competitiveness of the
Cabergoline Assets, the Dronabinol ANDA Assets,
and Resolution;

providing such support services to the Cabergoline
Assets, the Dronabinol ANDA Assets, and
Resolution as were being provided to such business
by Respondent(s) as of the date the Consent
Agreement was signed by Respondents; and
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maintaining a work force at least as equivalent in
size, training, and expertise to what has been
associated with the Cabergoline Assets, the
Dronabinol ANDA Assets, and Resolution for each
assets’ last fiscal year.

C. Pending divestiture of the Cabergoline Assets and the
Dronabinol ANDA Assets, Respondents shall:

1.

not use, directly or indirectly, any Confidential
Business Information related to the research,
Development, manufacturing, marketing, or sale of
the relevant Divestiture Product(s) other than as
necessary to comply with the following: (1) the
requirements of the Orders; (2) Respondents’
obligations to an Acquirer under the terms of any
Remedial Agreement related to relevant
Divestiture Product(s); or (3) applicable Law;

not disclose or convey any such Confidential
Business Information, directly or indirectly, to any
Person except the relevant Acquirer or Persons
specifically authorized by the relevant Acquirer or
the Commission to receive such information;

not provide, disclose or otherwise make available,
directly or indirectly, any such Confidential
Business Information related to the marketing or
sales of the relevant Divestiture Product(s) to the
employees associated with business related to
those Retained Products that contain the same API
or that are approved for the same use as the
Divestiture Product(s); and

promptly after the date the Agreement Containing
Consent Orders is signed, institute procedures and
requirements to ensure that Respondents’
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employees, associated with the Retained Products
that contain the same API or that are approved for
the same use as the Divestiture Product(s), do not:

a. provide, disclose or otherwise make available,
directly or indirectly, any Confidential
Business Information in contravention of this
Order to Maintain Assets; and

b. solicit, access or use any Confidential Business
Information that they are prohibited under this
Order to Maintain Assets from receiving for
any reason or purpose.

Not later than thirty (30) days following the Closing
Date, Respondents shall provide to all of Respondents’
employees and other personnel who may have access
to Confidential Business Information related to the
Divestiture Product(s) written or electronic notification
of the restrictions on the use of such information by
Respondents’ personnel. At the same time, if not
provided earlier, Respondents shall provide a copy of
such notification by e-mail with return receipt
requested or similar transmission, and keep an
electronic file of such receipts for three (3) year after
the Closing Date for the Cabergoline Assets, the
Dronabinol ANDA  Assets, and Resolution.
Respondents shall provide a copy of the form of such
notification to the relevant Acquirer, the Interim
Monitor (if one is appointed), and the Commission.
Respondents shall also obtain from each employee
covered by this Paragraph II.D an agreement to abide
by the applicable restrictions. Respondents shall
maintain complete records of all such agreements at
Respondents’ registered office within the United States
and shall provide an officer’s certification to the
Commission stating that such acknowledgment
program has been implemented and is being complied
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with. Respondents shall monitor the implementation
by its employees and other personnel of all applicable
restrictions, and take corrective actions for the failure
of such employees and personnel to comply with such
restrictions or to furnish the written agreements and
acknowledgments required by this Order to Maintain
Assets.  Respondents shall provide the relevant
Acquirer with copies of all certifications, notifications
and reminders sent to Respondents’ employees and
other personnel.

E. Respondents shall adhere to and abide by the Remedial
Agreements (which agreements shall not vary or
contradict, or be construed to vary or contradict, the
terms of the Orders, it being understood that nothing in
the Orders shall be construed to reduce any obligations
of Respondents under such agreement(s)), which are
incorporated by reference into this Order to Maintain
Assets and made a part hereof.

F. The purpose of this Order to Maintain Assets is to
maintain the full economic viability, marketability and
competitiveness of the Cabergoline Assets, the
Dronabinol ANDA Assets, and Resolution within the
Geographic Territory through their full transfer and
delivery to an Acquirer, to minimize any risk of loss of
competitive potential for the Cabergoline Assets, the
Dronabinol ANDA Assets, and Resolution within the
Geographic Territory, and to prevent the destruction,
removal, wasting, deterioration, or impairment of any
of the Cabergoline Assets, the Dronabinol ANDA
Assets, and Resolution except for ordinary wear and
tear.

ITISFURTHER ORDERED that:
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At any time after Respondents sign the Consent
Agreement in this matter, the Commission may
appoint a monitor (“Interim Monitor”) to assure that
Respondents expeditiously comply with all of their
obligations and perform all of their responsibilities as
required by this Order to Maintain Assets, the
proposed Decision and Order (collectively, “Orders”),
and the Remedial Agreements.

The Commission shall select the Interim Monitor,
subject to the consent of Respondents, which consent
shall not be unreasonably withheld. If Respondents
have not opposed, in writing, including the reasons for
opposing, the selection of a proposed Interim Monitor
within ten (10) days after notice by the staff of the
Commission to Respondents of the identity of any
proposed Interim Monitor, Respondents shall be
deemed to have consented to the selection of the
proposed Interim Monitor.

Not later than ten (10) days after the appointment of
the Interim Monitor, Respondents shall execute an
agreement that, subject to the prior approval of the
Commission, confers on the Interim Monitor all the
rights and powers necessary to permit the Interim
Monitor to monitor Respondents’ compliance with the
relevant requirements of the Orders in a manner
consistent with the purposes of the Orders.

If an Interim Monitor is appointed, Respondents shall
consent to the following terms and conditions
regarding the powers, duties, authority, and
responsibilities of the Interim Monitor:

1. The Interim Monitor shall have the power and
authority to monitor Respondents’ compliance
with:  the divestiture and asset maintenance
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obligations of the Orders; the restrictions on the
use, conveyance, provision, or disclosure of the
identified confidential business information under
the Orders; and, the related requirements of the
Orders. The Interim Monitor shall exercise such
power and authority and carry out the duties and
responsibilities of the Interim Monitor in a manner
consistent with the purposes of the Orders and in
consultation with the Commission.

2. The Interim Monitor shall act in a fiduciary
capacity for the benefit of the Commission.

3. The Interim Monitor shall serve until the date
Respondents complete the divestiture of the
Divestiture Products in a manner that fully satisfies
the requirements of this Order and until the earliest
of:

a. With respect to each Divestiture Product, the
date the Acquirer(s) are approved by the FDA
to manufacture such Divestiture Product and
able to manufacture such Divestiture Product in
commercial quantities, in a manner consistent
with cGMP, independently of Respondents;

b. With respect to each Divestiture Product, the
date the Acquirer(s) notifies the Commission
and Respondents of its intention to abandon its
efforts to manufacture such Divestiture
Product; or

c. With respect to each Divestiture Product, the
date of written notification from staff of the
Commission that the Interim Monitor, in
consultation with staff of the Commission, has
determined that the Acquirer(s) have
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abandoned their efforts to manufacture such
Divestiture Product;

i. provided, however, that, with respect to
each Divestiture Product, the Interim
Monitor’s service shall not exceed three (3)
years from the date the Order becomes
final;

ii. provided further, however, that the
Commission may extend or modify this
period as may be necessary or appropriate
to accomplish the purposes of the Orders.

4. Subject to any demonstrated legally recognized

privilege, the Interim Monitor shall have full and
complete access to Respondents’ personnel, books,
documents, records kept in the normal course of
business, facilities and technical information, and
such other relevant information as the Interim
Monitor may reasonably request, related to
Respondents’ compliance with its obligations
under the Orders, including, but not limited to, its
obligations related to the relevant assets.
Respondents shall cooperate with all reasonable
requests of the Interim Monitor and shall take no
action to interfere with or impede the Interim
Monitor's  ability to monitor Respondents’
compliance with the Orders.

The Interim Monitor shall serve, without bond or
other security, at the expense of Respondents, on
such reasonable and customary terms and
conditions as the Commission may set. The
Interim Monitor shall have authority to employ, at
the expense of Respondents, such consultants,
accountants, attorneys and other representatives
and assistants as are reasonably necessary to carry
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out the Interim  Monitor's duties and
responsibilities.

6. Respondents shall indemnify the Interim Monitor
and hold the Interim Monitor harmless against any
losses, claims, damages, liabilities, or expenses
arising out of, or in connection with, the
performance of the Interim Monitor’s duties,
including all reasonable fees of counsel and other
reasonable expenses incurred in connection with
the preparations for, or defense of, any claim,
whether or not resulting in any liability, except to
the extent that such losses, claims, damages,
liabilities, or expenses result from gross
negligence, willful or wanton acts, or bad faith by
the Interim Monitor.

7. Respondents shall report to the Interim Monitor in
accordance with the requirements of this Order
and/or as otherwise provided in any agreement
approved by the Commission. The Interim
Monitor shall evaluate the reports submitted to the
Interim Monitor by Respondents, and any reports
submitted by an Acquirer with respect to the
performance of Respondents’ obligations under the
Orders or any Remedial Agreement(s). Within
thirty (30) days from the date the Interim Monitor
receives these reports, the Interim Monitor shall
report in writing to the Commission concerning
performance by Respondents of its obligations
under the Orders; provided, however, beginning
one hundred twenty (120) days after Respondents
have filed its final report pursuant to Paragraph
VIIL.B, and every one hundred twenty (120) days
thereafter, the Interim Monitor shall report in
writing to the Commission concerning progress by
the Acquirer(s) toward obtaining FDA approval to
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manufacture each Divestiture Product and
obtaining the ability to manufacture each
Divestiture Product in commercial quantities, in a
manner consistent with ¢cGMP, independently of
Respondents.

8. Respondents may require the Interim Monitor and
each of the Interim Monitor’'s consultants,
accountants, attorneys and other representatives
and assistants to sign a customary confidentiality
agreement; provided, however, that such agreement
shall not restrict the Interim Monitor from
providing any information to the Commission.

The Commission may, among other things, require the
Interim Monitor and each of the Interim Monitor’s
consultants, accountants, attorneys and other
representatives and assistants to sign an appropriate
confidentiality agreement related to Commission
materials and information received in connection with
the performance of the Interim Monitor’s duties.

If the Commission determines that the Interim Monitor
has ceased to act or failed to act diligently, the
Commission may appoint a substitute Interim Monitor
in the same manner as provided in this Paragraph.

The Commission may on its own initiative, or at the
request of the Interim Monitor, issue such additional
orders or directions as may be necessary or appropriate
to assure compliance with the requirements of the
Orders.

The Interim Monitor shall serve until termination of
this Order to Maintain Assets pursuant to Paragraph

VIL

The Interim Monitor appointed pursuant to this Order
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may be the same person appointed as a Divestiture
Trustee pursuant to Paragraph V of the proposed
Decision and Order.

V.

IT IS FURTHER ORDERED that within thirty (30) days
after the date this Order to Maintain Assets becomes final, and
every thirty (30) days thereafter until Respondents have fully
complied with their obligations to assign, grant, license, divest,
transfer, deliver or otherwise convey relevant assets as required
by Paragraphs II and III of the related Decision and Order in this
matter, Respondents shall submit to the Commission a verified
written report setting forth in detail the manner and form in which
they intend to comply, are complying, and have complied with
this Order to Maintain Assets and the related Decision and Order;
provided, however, that, after the Decision and Order in this
matter becomes final, the reports due under this Order to Maintain
Assets may be consolidated with, and submitted to the
Commission at the same time as, the reports required to be
submitted by Respondents pursuant to Paragraph VIII of the
Decision and Order.
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V.

IT IS FURTHER ORDERED that Respondents shall notify
the Commission at least thirty (30) days prior to:

A. any proposed dissolution of a Respondent;

B. any proposed acquisition, merger or consolidation of a
Respondent; or

C. any other change in a Respondent including, but not
limited to, assignment and the creation or dissolution
of subsidiaries, if such change might affect compliance
obligations arising out of the Orders.

VI.

IT IS FURTHER ORDERED that, for purposes of
determining or securing compliance with this Order to Maintain
Assets, and subject to any legally recognized privilege, and upon
written request and upon five (5) days notice to Respondents
made to their principal United States offices or headquarters’
address, Respondents shall, without restraint or interference,
permit any duly authorized representative of the Commission:

A. access, during business office hours of Respondents
and in the presence of counsel, to all facilities and
access to inspect and copy all books, ledgers, accounts,
correspondence, memoranda and all other records and
documents in the possession or under the control of
Respondents related to compliance with this Order,
which copying services shall be provided by
Respondents at the request authorized representative(s)
of the Commission and at the expense of the
Respondents; and
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to interview officers, directors, or employees of such
Respondent, who may have counsel present, regarding
such matters.

VII.

IT IS FURTHER ORDERED that this Order to Maintain
Assets shall terminate on the earlier of:

A.

Three (3) days after the Commission withdraws its
acceptance of the Consent Agreement pursuant to the
provisions of Commission Rule 2.34, 16 C.F.R. § 2.34;
or

The later of:

1. The day after the divestiture of all of the
Cabergoline Assets, the Dronabinol ANDA Assets,
and Resolution, as required by and described in the
proposed Decision and Order, has been completed
and each Interim Monitor, in consultation with
Commission staff and the Acquirer(s), notifies the
Commission that all assignments, conveyances,
deliveries, grants, licenses, transactions, transfers
and other transitions related to such divestitures are
complete, or the Commission otherwise directs that
this Order to Maintain Assets is terminated; or

2. The day the related Decision and Order becomes
final.

By the Commission, Commissioner Harbour recused.
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ANALYSIS OF AGREEMENT CONTAINING
CONSENT ORDERS TO AID PUBLIC COMMENT

The Federal Trade Commission (“Commission”) has accepted,
subject to final approval, an Agreement Containing Consent
Orders (“Consent Agreement”) from Watson Pharmaceuticals,
Inc. (“Watson”) and Robin Hood Holdings (“Arrow”) that is
designed to remedy the anticompetitive effects of Watson’s
acquisition of Arrow. The proposed Consent Agreement requires
Watson to divest its rights and assets in generic cabergoline to
Impax Laboratories, Inc. (“Impax”), and requires Arrow to spin-
off its wholly owned subsidiary, Resolution Chemicals Ltd.
(“Resolution”), which is currently developing generic dronabinol
capsules, to a new entity to be owned in part by Resolution’s
current management. The Consent Agreement also requires
Arrow to sell the U.S. generic dronabinol marketing rights to
Impax.

The proposed Consent Agreement has been placed on the
public record for thirty days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty days, the Commission will again
review the proposed Consent Agreement and the comments
received, and will decide whether it should withdraw from the
proposed Consent Agreement, modify it, or make final the
Decision and Order (“Order”).

Pursuant to a Share Purchase Agreement dated June 16, 2009,
Watson proposes to acquire all of the outstanding shares of Arrow
in a cash and stock transaction valued at approximately $1.75
billion. The Commission’s Complaint alleges that the proposed
acquisition, if consummated, would violate Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. § 45, by
lessening competition in the U.S. markets for the manufacture and
sale of generic cabergoline tablets and generic dronabinol
capsules. The proposed Consent Agreement will remedy the
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alleged violations by replacing the lost competition that would
result from the acquisition in both of these markets.

I. The Products and Structure of the Markets

The proposed acquisition would eliminate significant future
competition by reducing the number of potential generic suppliers
in each of the relevant markets. The number of generic suppliers
has a direct and substantial effect on generic pricing as each
additional generic supplier can have a competitive impact on the
market. Because there are already generic equivalents for each of
the products at issue here, the branded versions no longer
constrain the pricing of the generics.

Cabergoline, the generic name of Pfizer’s Dostinex®, is a
dopamine receptor agonist used to treat Parkinson’s disease and
multiple medical problems resulting from excessive production of
the hormone prolactin. In the past year, sales of generic
cabergoline tablets were in excess of $44.8 million. The market
for generic cabergoline is highly concentrated. Arrow is one of
only three companies currently marketing generic cabergoline,
along with Par Pharmaceutical Companies Inc. and Teva
Pharmaceutical Industries Ltd. Watson has Food and Drug
Administration (“FDA”) approval to sell cabergoline and is poised
to enter the cabergoline market within the next two years. Thus,
the proposed acquisition eliminates the likely entry of the fourth
generic alternative.

Dronabinol, the generic of Solvay Pharmaceutical’s Marinol®,
is used to treat nausea and vomiting caused by cancer
chemotherapy, as well as loss of appetite and weight loss in HIV
patients. Last year sales of generic dronabinol capsules were in
excess of $74.4 million. The market for generic dronabinol is
highly concentrated. Watson and Par are the only two suppliers
of generic dronabinol. Arrow’s subsidiary, Resolution, is
developing a generic dronabinol product. Arrow represents one
of a limited number of firms capable of developing generic
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dronabinol and is likely to have a competitive impact in a timely
manner.

Il. Entry

Entry into the markets for the manufacture and sale of generic
cabergoline and generic dronabinol would not be timely, likely or
sufficient in its magnitude, character, and scope to deter or
counteract the anticompetitive effects of the acquisition. Entry
would not take place in a timely manner because the combination
of generic drug development times and regulatory requirements,
including FDA drug approval, takes at least two years. In
addition to the regulatory hurdles facing a potential entrant,
unique conditions characterize each market at issue that make
additional entry unlikely to occur or be successful.

111. Effects

The proposed acquisition would cause significant
anticompetitive harm to consumers in the U.S. markets for the
manufacture and sale of cabergoline tablets and dronabinol
capsules. In generic pharmaceutical markets, pricing is heavily
influenced by the number of competitors that participate in a
given market. The price of a generic pharmaceutical generally
decreases with the entry of the second, third and even fourth
competitor. The proposed transaction would eliminate a likely
future competitor in each relevant market and would cause
anticompetitive harm to consumers in the U.S. markets by
eliminating future competition between Watson and Arrow and by
increasing the likelihood that customers will pay higher prices.

IV. The Consent Agreement

The proposed Consent Agreement effectively remedies the
proposed acquisition’s anticompetitive effects in the relevant
product markets. The Consent Agreement requires Watson and
Arrow to divest certain rights and assets related to generic
cabergoline and generic dronabinol to a Commission-approved
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acquirer no later than ten days after the acquisition. The acquirer
of divested assets must receive the prior approval of the
Commission. The Commission’s goal in evaluating a possible
purchaser of divested assets is to maintain the competitive
environment that existed prior to the acquisition.

The Consent Agreement remedies the competitive concerns
the acquisition raises in the generic cabergoline market by
requiring Watson to divest its generic cabergoline product to
Impax Laboratories Inc. Impax is a California-based generic
pharmaceutical company with nearly seventy generic
pharmaceutical products currently on the market. Impax has a
successful track record developing and launching generic
pharmaceuticals in the United States. With their resources,
capabilities, strong reputation, and experience marketing generic
products, Impax is expected to replicate the competition that
would be lost with the proposed acquisition.

In order to remedy the competitive concern the acquisition
raises in the generic dronabinol market, the proposed Consent
Agreement requires Arrow to divest its Resolution subsidiary to a
new entity named Reso Holdings, which will be owned in part by
Resolution’s current management. Resolution’s management are
the original developers of Arrow’s generic dronabinol product and
have conducted all of the research and development for Arrow’s
dronabinol product. The Consent Agreement thereby ensures that
development of Arrow’s generic dronabinol product will continue
without disruption post-divestiture.

The proposed Consent Agreement also requires Arrow to sell
the U.S. marketing rights for generic dronabinol to Impax
Laboratories, Inc. Impax will replicate Arrow’s role as the U.S.
marketer for generic dronabinol once Resolution obtains all
necessary regulatory approvals.

If the Commission determines that either Impax or Reso
Holdings is not an acceptable acquirer of the assets to be divested,
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or that the manner of the divestitures is not acceptable, the parties
must unwind the sale(s) and divest the assets within six months of
the date the Order becomes final to another Commission-
approved acquirer. If the parties fail to divest within six months,
the Commission may appoint a trustee to divest the products.

The purpose of this analysis is to facilitate public comment on
the proposed Consent Agreement, and it is not intended to
constitute an official interpretation of the proposed Consent
Agreement or to modify its terms in any way.
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IN THE MATTER OF
WORLD INNOVATORS, INC.

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5(A) OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4282; File No. 092 3137
Filed, January 12, 2010 — Decision, January 12, 2010

This consent order addresses World Innovators, Inc., alleged false or
misleading representations made to consumers concerning its participation in
the Safe Harbor privacy framework agreed upon by the U.S. and the European
Union. The complaint alleges that, since at least November 2001, World
Innovators has set forth on its website privacy policies and statements about its
practices, including statements that it is a current participant in the Safe Harbor
when, in fact, from September 2004 until July 2009, World Innovators was not
a current participant in the Safe Harbor. The proposed order prohibits World
Innovators’ representations about its membership in any privacy, security, or
any other compliance program sponsored by the government or any other third
party. It contains provisions designed to prevent World Innovators from
engaging in the future in practices similar to those alleged in the complaint as
well as reporting and compliance provisions.

Participants
For the Commission: Molly Crawford and Katie Ratté.
For the Respondents: appearing pro se.

COMPLAINT

The Federal Trade Commission, having reason to believe that
World Innovators, Inc. (“respondent’) has violated the provisions
of the Federal Trade Commission Act, and it appearing to the
Commission that this proceeding is in the public interest, alleges:

1. Respondent World Innovators, Inc. (“World Innovators”)
is a Connecticut corporation with its principal office or place of
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business at 22 Bacon Road, Roxbury, Connecticut 06783.

2. Respondent is a list broker that also sells marketing
consulting  services, including through its  website
(www.worldinnovators.com).

3. The acts and practices of respondent as alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act.

4. Since at least November 2001, respondent has set forth on
its website, www.worldinnovators.com, privacy policies and
statements about its practices, including statements related to its
participation in the Safe Harbor privacy framework agreed upon
by the U.S. and the European Union (“U.S.-EU Safe Harbor
Framework” or “Safe Harbor”).

U.S.-EU SAFE HARBOR FRAMEWORK

5. The U.S.-EU Safe Harbor Framework provides a method
for U.S. companies to transfer personal data outside of Europe
that is consistent with the requirements of the European Union
Directive on Data Protection (“Directive”). Enacted in 1995, the
Directive sets forth European Union (“EU”) requirements for
privacy and the protection of personal data. Among other things,
it requires EU Member States to implement legislation that
prohibits the transfer of personal data outside the EU, with
exceptions, unless the European Commission (“EC”) has made a
determination that the recipient jurisdiction’s laws ensure the
protection of such personal data. See Directive 95/46/EC of the
European Parliament and of the Council (Oct. 24, 1995),
available at
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:
31995L0046:EN:HTML.  This determination is commonly
referred to as meeting the EU’s “adequacy” standard.

6. To satisfy the EU adequacy standard for certain
commercial transfers, the U.S. Department of Commerce
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(“Commerce”) and the EC negotiated the U.S.-EU Safe Harbor
Framework, which went into effect in 2000. The Safe Harbor
allows U.S. companies to transfer personal data lawfully from the
EU. To join the Safe Harbor, a company must self-certify to
Commerce that it complies with seven principles and related
requirements that have been deemed to meet the EU’s adequacy
standard.

7. Companies under the jurisdiction of the U.S. Federal
Trade Commission (“FTC”), as well as the U.S. Department of
Transportation, are eligible to join the Safe Harbor. A company
under the FTC’s jurisdiction that self-certifies to the Safe Harbor
principles but fails to implement them may be subject to an
enforcement action based on the FTC’s deception authority under
Section 5 of the Federal Trade Commission Act.

8. Commerce maintains a public website, www.export.gov
/safeharbor, where it posts the names of companies that have self-
certified to the Safe Harbor. The listing of companies indicates
whether their self-certification is “current” or “not current.”
Companies are required to re-certify every year in order to retain
their status as “current” members of the Safe Harbor framework.
According to the Safe Harbor website, “Organizations should
notify the Department of Commerce if their representation to the
Department is no longer valid. Failure to do so could constitute a
misrepresentation.” See Safe Harbor List, available at
http://web.ita.doc.gov/
safeharbor/shlist.nsf/webPages/safet+harbor+list.

VIOLATIONS OF SECTION5OF THE FTC ACT

9. In September 2001, respondent submitted to Commerce a
self-certification to the Safe Harbor. Respondent renewed that
self-certification in September 2002 and September 2003.

10. In September 2004, respondent did not renew its self-
certification to the Safe Harbor, and Commerce updated
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respondent’s status to “not current” on its public website. Until
July 2009, respondent did not renew its self-certification to the
Safe Harbor and was in “not current” status on Commerce’s
website. (Exhibit A, Declaration of Damon C. Greer).

11. Since at least November 2001 to the present, respondent
has disseminated or caused to be disseminated privacy policies
and statements on the www.worldinnovators.com website,
including, but not limited to, the following statements:

World Innovators honors the privacy of its clients and
visitors and will uphold the privacy policies set forth
by the Direct Marketing Association and the Safe
Harbor Principles as outlined by the U.S. Department
of Commerce and the European Commissions
[sic]...World Innovators is a member of the U.S.
Department of Commerce Safe Harbor program.

Exhibit B, November 2001 Privacy Policy; Exhibit C, February
2005 Privacy Policy; Exhibit D, September 2006 Privacy Policy;
Exhibit E, December 2008 Privacy Policy.

12. Through the means described in Paragraph 11, respondent
represented, expressly or by implication, that it is a current
participant in the Safe Harbor.

13. In truth and in fact, from September 2004 to July 2009,
respondent was not a current participant in the Safe Harbor.
Therefore, the representations set forth in Paragraph 11 were, and
are, false or misleading.

14. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal
Trade Commission Act.
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THEREFORE, the Federal Trade Commission this twelfth
day of January, 2010, has issued this complaint against
respondent.

By the Commission.



212

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 149

Decision and Order

EXHIBIT A

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Matter of

WORLD INNOVATORS, INC.,
a corporation,

DOCKET NO.

Lh”h—v‘-"w—'\—-\-’

DECLARATION OF DAMON C. GREER

I, Damon C. Greer, based upon my personal knowledge concerning matters 1o which 1

am competent to testify, hereby declare as follows:

1 am the Associate Direcior for Electronic Commerce in the Office cI'Technnlogy and
Electronic Commerce at the U.S. Department of Commerce (“Commerce™), and | am the
lead admunistrator of the U.S.-E.U. Safe Harbor Framework.

Commerce 1s not a party to the captioned matter,

Commerce is responsible for developing and overseeing the U.S_-EU Safe Harbor
Framework (“Safe Harbor”), a voluntary program that provides .S, companies with a
method for receiving personal data lawfully from the European Union. To join the Safe
Harbor, a company must self-certify to Commerce that it complies with a set of
principles that have been deemed to meet the EU's adequacy standard.

As Associate Director, 1 am responsible for maintaining an accurate list of those
companies that self-centify to Commerce that they comply with the Safe Harbor
principles. As part of my responsibilities, | oversee a public websile,

www gyport.gov/safeharbor, where 1 post the names of companies that have self
certified. The listing of companies indicates, among other things, whether their self-
certification is “current™ or “not current.” Companies are required to re-certify every
year on the anniversary of the date they first self-certified in order to retain their status as
“current” members of the Safe Harbor framework.

In September 2001, World Innovators, Inc. (“World Innovators™) submitted a self-

certification to Commerce, which it renewed in September 2002 and September 2003,
World Innovators’ next self-certification was due in September 2004,

Page 1 of 2
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6. World Innovators did not submit a self-centification by the September 2004 deadline. To
date, | have not received any documents or information from World Innovators to renew
its self-certification. World Innovators is in “not current” status on the Commerce

website
| declare under penalty of perjury under ws of the United States of Amenca that
the foregoing is true and ¢ ’/‘ﬁ}u‘led this /" day of June, 2009, in Washington, D.C

Damon C, Greer

Associate Director for Electronic Commerce
Office of Technology and Electronic Commerce
LS. Department of Commerce
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EXHIBIT B

World Innovators. Inc. - Mailing Pst Managers, Mailing Lists Management & Consuliation. Dircer Resp.. Page 1 ol')

MAILING LIST MANAGEMENT/ICONSULTATION DIRECT RESPONSE MARKETING

PRIVACY POLICY STATEMENT
WORLD INNOVATORS, INCORPORATED

World innovators. Incorporated provides this weh sile a5 an informational source for jis
clients and prospective customers. World Ianovators honors the privacy of its clicnts and
visitors and will uphold the privacy policies set forth by the Dircct Marketing Association and
the Safe Harbor Principles as outhined by the US. Depanment of Commerce and the
Furopean Commissions.

Waorld Innovators cormifics thal as of May 30, 2001 it encourages its list management clicnts
w comply with the Direct Marketing Association Privacy Palicy. This policy provides
clfecrive guidelines for honoring and respecting the privacy by:

Hungring a customer's request il 1o be included an in-house lists used lor soliciations,
A name may be d simply by g us o do so,

2. Providing customers with the abiliny o ept-out of dima rental, sale or exchange,

. Adhering 10 2 customer’s request 10 opi-out of having their information included as part
of a datx rental, sale of exchange,

. Using one or more of the DMA Preference Serviees mail, telemarketing oe e- mail) to
suppress names from campaigns (or individuals whe have requested not io be included
in these soliciation ellons.

Our web site does not recagnize a caller or collect e-mail addresses of visitors to our web site.
However, il information is requested, we will collect personal inlormation such as nome,
company and address for futere in-house marketing purposes.

Waorld Innovators promises W uphold the highest standand of data privacy and sccurily as per
the Direct Maiketing Association and the World Innovaturs’ Privacy Policy.

World Pmavains s a member of the U5, Depanaent ol Commeree Safe Harbor program.

Any guestions or commenis regarding the World Innovaiors Privacy Policw ar the Salfe
¥ barbor prowam shoubd be direcied inoweating ti

Anne M. Peierson. President
Wkl fnawatsrs, Incomeoralcd

12 Park Strect

New Canaan, C1 06840

af aputersinswarldingovaties coam

£ 2001 Workd Innovalors, Inc ~ Prvacy Stalement
(203)986-0374 worltineou WS @viorid anauatons com

aip:Hweh archive ong/web/ 2000 120507243 2 www worldinnovators.com/pnvacy . statement bim AR
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World Innovators, Inc. - List Brokerage/Management, Mailing List Managers. Mailing Lists Manageme . Page 1 012

22 Bae.a Road, Roxbury, CT 06783
Phone: 860-210-8088 Fax: 860-210-7829

LIST BROKERAGEMANAGEMENT « DIRECT RESPONSE MARKETING

PRIVACY POLICY STATEMENT
WORLD INNOVATORS, INCORPORATED

World Innavators, Incorporated provides this web site as an informational
source for its clients and prospective customers. World Innovalors honors the
privacy of its chients and visitors and will uphold the privacy policies set forth
by the Direct Markeling Association and the Safe Harbor Principles as
outlined by the U.S. Depariment of Commerce and the European
Commissions.

World Innovalors certdies thal as of May 30, 2001 it encourages its list
management clients to comply with the Direct Markeling Association Privacy
Palicy. This policy provides effective guideiines for honoring and respecting
the privacy by:
1. Honoring a customer’s request nol to be included on in-house lists used
for solicitations. A name may be removed simply by contacling us 1o do
50,

2. Prowiding cuslomers with the ability to opl-out of dala rental, sale or
exchange.

3. Adhering to a customer's request to opi-out of having their information
included as part of a data remtal, sale or exchange.

4. Using one or more of the DMA Preference Services (mail, telemarketing
or e-mail) lo suppress names from campaigns for individuals who have
requesled not to be included in these solicilation efforts.

Our web site does not recognize a calier or collect e-mail addresses of visitors
to our web site. However, if information is requested, we will collect personal
information such as name, company and address for future in-house
markeling purposes.

World Innovators promises to uphoid the highesl standard of data privacy and
security as per the Direct Marketing Association and the World Innovators'
Privacy Policy

Woirld Innovators is a member of the U.S. Department of Commerce Safe
Harbor program

Any questions or commenls regarding the World innovalors Privacy Policy or
the Safe Harbor program should be directed in writing 1o’

up:Hweb,archive ore/web200 502405 23045 S/www. worldinnovators.com/nrivacy sialement him A%y
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EXHIBIT C (continued)

World Innovators, Ine - List Brokerage/Management. Mailing List Munagers. Mailing Lists Manageme..,  Page 2of 2

Anne M, Petersan, President
World Innovators, Incorporated

22 Bacon Road

Roxbury, CT 06783

or apelerson@woarldinnovators com

& 2005 World Innovators, Inc. ~ Privacy Statement
(B6Q) 210-B0GE - istinfo@warldinnovalors com
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EXHIBIT D

ent, Maaling List Managers. Mailing Lists Manogeme . Page 1 of 2

T . : R S
22 Bacon Road, Roxbury, CT 06783
Phone: 860-210-8088 Fax: 860-210-7829

LIST BROKERAGEMANAGEMENT - DIRECT RESPONSE MARKETING

PRIVACY POLICY STATEMENT
WORLD INNOVATORS, INCORPORATED

Waorld Innovators, Incorporated provides this web site as an informational
source for its clients and prospective ci World [ ators h the
privacy of its clients and visilors and will uphold the privacy pelicies set forth
by the Direct Marketing Association and the Safe Harbor Principles as
outiined by the U.S. Department of Commerce and the European
Commissions.

World Innovators certifies that as of May 30, 2001 it encourages its list
management clients to comply with the Direct Marketing Association Privacy
Policy. This policy provides effeclive guidelines for honoring and respecting
the privacy by:

1. Honoring a customer's request not to be included on in-house lisls used
for solicitations, A name may be removed simply by contacting us to do
50,

2. Providing customers with the ability Lo opl-out of data rental, sale or
exchange

3. Adhering to a customer's reques! to opt-out of having their information
included as part of a data rental, sale or exchange.

4. Using one or more of the DMA Preference Services (mail, telemarketing
or e-mail) to suppress names from campaigns for individuals whao have
ted not to be included in these solicitation efforts,

Our web site does not recognize a caller or collect e-mail addresses of visitors
to oul web site. Howeaver, if information is requested, we will collect personal
information such as name, company and address for future in-house
markeling purposes

World Innovators promises lo uphold the highesi standard of data privacy and
security as per the Direct Markeling Association and the World Innovators'
Privacy Policy

World Innovators 1s a member of the U.S. Department of Commerce Safe
Harbor program.

Any queslions of commenls regarding the World Innovators Privacy Pahcy or
the Safe Harbor program should be directed in writing to:

4B
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EXHIBIT D (continued)

World Innovators. Inc. - List Brokerage/Management, Mailing List Managers, Mailing Lisis Manogeme... Page 2 or 2

Anne M. Peterson, President
World Innovators, Incorporated

22 Bacon Road

Roxbury, CT 06783

of apeterson@worldinnovators com

£ 2006 World Innovators, Inc = Privacy Statement
(860) 210-8088 - listnfo@warldinnovators . com




WORLD INNOVATORS, INC. 219

Complaint

EXHIBIT E

Waorld Inrovaters, Inc, - List Brokerage/Management, Mailing List Managers, Mailing Lists Manageme...  Page Fof 2

i 4 ¥
22 Bacon Road, Roxbury, CT 06783
Phone: 860-210-B088 Fax: B60-210-7829

LIST BROKERAGEMANAGEMENT - DIRECT RESPONSE MARKETING

PRIVACY POLICY STATEMENT
WORLD INNOVATORS, INCORPORATED

Waorld Innovators, Incerporated provides this web site as an informaticnal
source for ils clients and prospective customers. World Innovators honors the
privacy of its chents and visitors and will uphold the privacy policies set forth
by the Direct Marketing Association and the Safe Harbor Principles as
outlined by the U.S. Department of Commerce and the European
Commissions.

World Innovalors cenifies that as of May 30, 2001 it encourages ils list
management clients lo comply with the Direct Marketing Association Privacy
Policy. This policy provides effective guidelines for honoring and respecting

the privacy by:

1. Honeoring a customer's requast not to be included on in-house lists used
for solicitations. A name may be removed simply by contacling us to do
50

2. Providing customers with the ability to opt-out of data rental, sale or
exchange.

3. Adhering to a cuslomer's request to opt-out of having their information
included as part of a data rental, sale or exchange,

4. Using one or more of the DMA Preference Services (mail, telemarkeling
or e-mail) lo suppress names from campaigns for individuals who have
requested not to be included in these solicitation efforts.

Our web site does not recognize a caller or collect e-mail addresses of wisitors
to our web site. However, if information is requesied. we will collect personal
information such as name, company and address for fulure in-house
markefing purposes

World Innovalors promises to uphold the highest slandard of data privacy and
securily as per the Direct Marketing Association and the World Innovators'
Privacy Policy

World Innovalors is 8 member of the U S Deparntment of Commerce Safe
Harbor program.

Any questions or comments regarding the World Innovators Prvacy Policy or
the Safe Harbor program should be direcled in wrling to.

wip:/Iweh archive ore/web/20080106 18201 68/www worldinnovators comdprivacy statement htm 4812000
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EXHIBIT E (continued)

World [mnovators, Inc. - List Brokerage/Management Mailing List Mamagers. Mailing Lists Manogeme..  Page 2 oF 2

Anne M. Peterson, President
World Innovators, Incorporated

22 Bacon Road

Roxbury, CT 06783

or apeterson@woridinnovators com

£ 2008 World Innavators, Inc. - Privacy Statement
(860) 210-8088 - hstnfo@worldinnovators com
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DECISION AND ORDER

The Federal Trade Commission, having initiated an
investigation of certain acts and practices of the Respondent
named in the caption hereof, and the Respondent having been
furnished thereafter with a copy of a draft of Complaint which the
Bureau of Consumer Protection proposed to present to the
Commission for its consideration and which, if issued, would
charge the Respondent with violation of the Federal Trade
Commission Act; and

The Respondent and counsel for the Commission having
thereafter executed an agreement containing a consent order, an
admission by the Respondent of all the jurisdictional facts set
forth in the aforesaid draft complaint, a statement that the signing
of the agreement is for settlement purposes only and does not
constitute an admission by the Respondent that the law has been
violated as alleged in such complaint, or that any of the facts as
alleged in such complaint, other than jurisdictional facts, are true,
and waivers and other provisions as required by the Commission’s
Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the
Respondent has violated the Federal Trade Commission Act, and
that a complaint should issue stating its charges in that respect,
and having thereupon accepted the executed consent agreement
and placed such agreement on the public record for a period of
thirty (30) days for the receipt and consideration of public
comments, and having duly considered the comment received
from an interested person pursuant to Section 2.34 of its Rules,
now in further conformity with the procedure prescribed in
Section 2.34 of its Rules, 16 C.F.R. §2.34, the Commission
hereby issues its complaint, makes the following jurisdictional
findings, and enters the following order:
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1. Respondent World Innovators, Inc. is a Connecticut
corporation with its principal office or place of
business at 22 Bacon Road, Roxbury, Connecticut
06783.

2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the
Respondent, and the proceeding is in the public
interest.

ORDER
DEFINITIONS

For purposes of this Order, the following definitions shall
apply:

A. Unless otherwise specified, “respondent” shall mean
World Innovators, Inc. and its subsidiaries, divisions,
affiliates, successors and assigns.

B. “Commerce” shall mean as defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. § 44.

IT IS ORDERED that respondent and its officers, agents,
representatives, and employees, directly or through any
corporation, subsidiary, division, website, or other device, in
connection with the advertising, marketing, promotion, offering
for sale, or sale of any product or service, in or affecting
commerce, shall not misrepresent in any manner, expressly or by
implication, the extent to which respondent is a member of,
adheres to, complies with, is certified by, is endorsed by, or
otherwise participates in any privacy, security, or any other
compliance program sponsored by the government or any other
third party.
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IT IS FURTHER ORDERED that respondent shall maintain
and upon request make available to the Federal Trade
Commission for inspection and copying, a print or electronic copy
of, for a period of five (5) years from the date of preparation or
dissemination, whichever is later, all documents relating to
compliance with this order, including but not limited to:

A. all advertisements, promotional materials, and any
other statements containing any representations
covered by this order, with all materials relied upon in
disseminating the representation; and

B. any documents, whether prepared by or on behalf of
respondent, that calls into question respondent’s
compliance with this order.

IT IS FURTHER ORDERED that respondent shall deliver a
copy of this order to all current and future principals, officers,
directors, and managers, and to all current and future employees,
agents, and representatives having responsibilities relating to the
subject matter of this order, and shall secure from each such
person a signed and dated statement acknowledging receipt of the
order. Respondent shall deliver this order to such current
personnel within thirty (30) days after service of this order, and to
such future personnel within thirty (30) days after the person
assumes such position or responsibilities.

V.

IT IS FURTHER ORDERED that respondent shall notify
the Commission at least thirty (30) days prior to any change in the
corporation(s) that may affect compliance obligations arising
under this order, including, but not limited to: a dissolution,
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assignment, sale, merger, or other action that would result in the
emergence of a successor corporation; the creation or dissolution
of a subsidiary, parent, or affiliate that engages in any acts or
practices subject to this order; the proposed filing of a bankruptcy
petition; or a change in the corporate name or address. Provided,
however, that, with respect to any proposed change in the
corporation(s) about which respondent learns fewer than thirty
(30) days prior to the date such action is to take place, respondent
shall notify the Commission as soon as is practicable after
obtaining such knowledge. All notices required by this Part shall
be sent by certified mail to the Associate Director, Division of
Enforcement, Bureau of Consumer Protection, Federal Trade
Commission, Washington, D.C. 20580.

V.

IT IS FURTHER ORDERED that respondent shall, within
sixty (60) days after service of this order, and at such other times
as the Commission may require, file with the Commission a
report, in writing, setting forth in detail the manner and form in
which it has complied with this order.

VI.

This order will terminate on January 12, 2030, or twenty (20)
years from the most recent date that the United States or the
Commission files a complaint (with or without an accompanying
consent decree) in federal court alleging any violation of the
order, whichever comes later; provided, however, that the filing of
such a complaint will not affect the duration of:

A. any Part in this order that terminates in fewer than
twenty (20) years;
B. this order’s application to any respondent that is not

named as a defendant in such complaint; and
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C. this order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order as to such respondent will terminate
according to this Part as though the complaint had never been
filed, except that the order will not terminate between the date
such complaint is filed and the later of the deadline for appealing
such dismissal or ruling and the date such dismissal or ruling is
upheld on appeal.

By the Commission.
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ANALYSIS OF PROPOSED CONSENT ORDERS
TO AID PUBLIC COMMENT

The Federal Trade Commission (“FTC” or “Commission”) has
accepted, subject to final approval, a consent agreement from
World Innovators, Inc. (“World Innovators”).

The proposed consent order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received, and will
decide whether it should withdraw from the agreement and take
appropriate action or make final the agreement’s proposed order.

This matter concerns alleged false or misleading
representations that World Innovators made to consumers
concerning its participation in the Safe Harbor privacy framework
(“Safe Harbor) agreed upon by the U.S. and the European Union
(“EU”). It is among the Commission’s first cases to challenge
deceptive claims about the Safe Harbor. The Safe Harbor
provides a mechanism for U.S. companies to transfer data outside
the EU consistent with European law. To join the Safe Harbor, a
company must self-certify to the U.S. Department of Commerce
(“Commerce”) that it complies with seven principles and related
requirements. Commerce maintains a public website,
www.export.gov/safeharbor, where it posts the names of
companies that have self-certified to the Safe Harbor. The listing
of companies indicates whether their self-certification is “current”
or “not current.” Companies are required to re-certify every year
in order to retain their status as “current” members of the Safe
Harbor framework.

World Innovators is a list broker that also sells marketing
consulting  services, including through its  website
(www.worldinnovators.com). According to the Commission’s
complaint, since at least November 2001, World Innovators has
set forth on its website privacy policies and statements about its
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practices, including statements that it is a current participant in the
Safe Harbor.

The Commission’s complaint alleges that World Innovators
falsely represented that it was a current participant in the Safe
Harbor when, in fact, from September 2004 until July 2009,
World Innovators was not a current participant in the Safe Harbor.
Specifically, the Commission’s complaint alleges that in
September 2001, World Innovators submitted to Commerce a
self-certification to the Safe Harbor and renewed that self-
certification in September 2002 and September 2003. In
September 2004, World Innovators did not renew its self-
certification to the Safe Harbor, and Commerce updated its status
to “not current” on its public website. World Innovators remained
in “not current” status on Commerce’s website until it submitted a
new Safe Harbor self-certification in July 2009.

The proposed order applies to World Innovators’
representations about its membership in any privacy, security, or
any other compliance program sponsored by the government or
any other third party. It contains provisions designed to prevent
World Innovators from engaging in the future in practices similar
to those alleged in the complaint.

Part I of the proposed order prohibits World Innovators from
making misrepresentations about its membership in any privacy,
security, or any other compliance program sponsored by the
government or any other third party.

Parts II through VI of the proposed order are reporting and
compliance provisions. Part II requires World Innovators to
retain documents relating to its compliance with the order for a
five-year period. Part III requires dissemination of the order now
and in the future to persons with responsibilities relating to the
subject matter of the order. Part IV ensures notification to the
FTC of changes in corporate status. Part V mandates that World
Innovators submit an initial compliance report to the FTC, and
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make available to the FTC subsequent reports. Part VI is a
provision “sunsetting” the order after twenty (20) years, with
certain exceptions.

The purpose of the analysis is to facilitate public comment on
the proposed order. It is not intended to constitute an official
interpretation of the agreement and proposed order or to modify in
any way their terms.
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IN THE MATTER OF
DIRECTORS DESK LLC

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5(A) OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4281; File No. 092 3140
Filed, January 12, 2010 — Decision, January 12, 2010

This consent order addresses Directors Desk LLC’s alleged false or misleading
representations made to consumers concerning its participation in the Safe
Harbor privacy framework agreed upon by the U.S. and the European Union.
The Commission’s complaint alleges that Directors Desk falsely represented
that it was a current participant in the Safe Harbor when, in fact, from February
2008 until August 2009, Directors Desk was not a current participant in the
Safe Harbor. The Commission’s complaint alleges that in February 2007,
Directors Desk submitted to Commerce a self-certification, which it did not
renew in February 2008. Commerce then updated its status to “not current” on
the Commerce public website. Directors Desk remained in “not current” status
until it submitted a self-certification to Commerce in August 2009. The order
prohibits Directors Desk from making representations about its membership in
any privacy, security, or any other compliance program sponsored by the
government or any other third party. It contains provisions designed to prevent
Directors Desk from engaging in the future in practices similar to those alleged
in the complaint, as well as reporting and compliance provisions.

Participants
For the Commission: Molly Crawford and Katie Ratté.
For the Respondents: Chris Wolf, Esq., Hogan & Hartson .
COMPLAINT
The Federal Trade Commission, having reason to believe that
Directors Desk LLC (“respondent™) has violated the provisions of

the Federal Trade Commission Act, and it appearing to the
Commission that this proceeding is in the public interest, alleges:
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1. Respondent Directors Desk LLC (“Directors Desk™) is a
Delaware limited liability company with its principal office or
place of business at 1 Liberty Plaza, New York, New York 10006.

2. Respondent is in the business of providing a secure online
application that allows members of corporate boards of directors
to access board meeting materials, board minutes, and other
related documents through a website (www.directorsdesk.com).

3. The acts and practices of respondent as alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act.

4. Respondent has set forth on its  website,
www.directorsdesk.com, privacy policies and statements about its
practices, including statements related to its participation in the
Safe Harbor privacy framework agreed upon by the U.S. and the
European Union (“U.S.-EU Safe Harbor Framework” or “Safe
Harbor™).

U.S.-EU SAFE HARBOR FRAMEWORK

5. The U.S.-EU Safe Harbor Framework provides a method
for U.S. companies to transfer personal data outside of Europe
that is consistent with the requirements of the European Union
Directive on Data Protection (“Directive”). Enacted in 1995, the
Directive sets forth European Union (“EU”) requirements for
privacy and the protection of personal data. Among other things,
it requires EU Member States to implement legislation that
prohibits the transfer of personal data outside the EU, with
exceptions, unless the European Commission (“EC”) has made a
determination that the recipient jurisdiction’s laws ensure the
protection of such personal data. See Directive 95/46/EC of the
European Parliament and of the Council (Oct. 24, 1995),
available at http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=CELEX:31995L0046:EN:HTML. This
determination is commonly referred to as meeting the EU’s
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“adequacy” standard.

6. To satisfy the EU adequacy standard for -certain
commercial transfers, the U.S. Department of Commerce
(“Commerce”) and the EC negotiated the U.S.-EU Safe Harbor
Framework, which went into effect in 2000. The Safe Harbor
allows U.S. companies to transfer personal data lawfully from the
EU. To join the Safe Harbor, a company must self-certify to
Commerce that it complies with seven principles and related
requirements that have been deemed to meet the EU’s adequacy
standard.

7. Companies under the jurisdiction of the U.S. Federal
Trade Commission (“FTC”), as well as the U.S. Department of
Transportation, are eligible to join the Safe Harbor. A company
under the FTC’s jurisdiction that self-certifies to the Safe Harbor
principles but fails to implement them may be subject to an
enforcement action based on the FTC’s deception authority under
Section 5 of the Federal Trade Commission Act.

8. Commerce maintains a public website,
www.export.gov/safeharbor, where it posts the names of
companies that have self-certified to the Safe Harbor. The listing
of companies indicates whether their self-certification is “current”
or “not current.” Companies are required to re-certify every year
in order to retain their status as “current” members of the Safe
Harbor framework. According to the Safe Harbor website,
“Organizations should notify the Department of Commerce if their
representation to the Department is no longer valid. Failure to do
so could constitute a misrepresentation.” See Safe Harbor List,
available at http://web.ita.doc.gov/safeharbor/shlist.nst/
webPages/safet+harbor+list.

VIOLATIONS OF SECTION5OF THE FTC ACT

9. In February 2007, respondent submitted to Commerce a
self-certification to the Safe Harbor. That self-certification stated
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that its privacy policy has been effective since June 2004.
(Exhibit A, Safe Harbor Certification).

10. In February 2008, respondent did not renew its self-
certification to the Safe Harbor, and Commerce updated
respondent’s status to “not current” on its public website. Until
August 2009, respondent did not renew its self-certification to the
Safe Harbor and was in “not current” status on Commerce’s
website. (Exhibit B, Declaration of Damon C. Greer).

11. Respondent has disseminated or caused to be disseminated
privacy policies and statements on the www.directorsdesk.com
website, including, but not limited to, the following statements:

Directors Desk is a participant in the Safe Harbor
program developed by the U.S. Department of
Commerce and the European Union. We have certified
that we adhere to the Safe Harbor Privacy Principles
agreed upon by the U.S. and the E.U. For more
information about the Safe Harbor and to view our
certification, visit the U.S. Department of Commerce’s
Safe Harbor web site.

Exhibit C, December 2008 Privacy Policy.

12. Through the means described in Paragraph 11, respondent
represented, expressly or by implication, that it is a current
participant in the Safe Harbor.

13. In truth and in fact, from February 2008 to August 2009,
respondent was not a current participant in the Safe Harbor.
Therefore, the representations set forth in Paragraph 11 were, and
are, false or misleading.

14. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section 5(a) of the Federal
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Trade Commission Act.

THEREFORE, the Federal Trade Commission this twelfth
day of January, 2010, has issued this complaint against
respondent.

By the Commission.
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EXHIBIT A

Page 1 0f 2

Organization Information:

.)m:clnr:; Desk, L1LC
510 N. Pines Road, Suite 207
Spokane, Washington 99206
Phone: 309-931-1099
Fax: 509-267-5465
hitp://www directorsdesk.com
Contact [nformation:
Contact Office: Directors Desk Spokane
Contact Name: Bret Beresford-Wood, President
Phone: 866-895-3375 x511 Fax: 509-267-3465 Email: bwood(@ldirectorsdesk.com

Corporate Officer Information:
Corporate Officer: Bret Beresford-Wood, President
Phone: 866-895-3375 x51 1 Fax: 509-267-5465 Email: bwoodi@directorsdesk.com

Safe Harbor Information:

Signed up to safe harbor 02/15/2007 04:36:53 PM
Next certification 02/15/2008
EU/EEA Countries From Which Personal Information Is Received: France, Belgium, Germany, Umited
Kingdom, Italy
Industry Sector: Computer Services - (CSV) Computer Software - (CSF) Information Services - (INF)
ersonal Information Received From the EU: Directors Desk hosts and maintains a secure online
pplication for corporate boards of directors. Certain directors residing in the European Union sit on
corporate boards using our services. Such directors are able to access the full set of Directors Desk
features to access information including board meeting materials, meeting minutes, documents, and
other related materials. They can also communicate with officers and other directors of the corporation
using tools within the online application, such as secure email.
Information collected from EU board members ("users") includes personal contact information that s
stored in our system and made accessible to officers and fellow directors of the company client in
question. This information may include: full name; work information including company name, address,
phone and fax; home information including home address, phone, fax, mobile phone; biographical
information including other boards on which the individual sits and related professional history; and
personal contact information such as email address, wireless text messaging address, and fax number(s)
All such personal information is stored online for the purposes of conducting board work for the
company in question. As stated in our privacy policy, Directors Desk does not communicate directly
with any of its clients' end-users. be these residents of the EU or otherwise, and we take strong measures
to safeguard cach user's personal information at all times.
Privacy Policy Effective: 6/1072004
Location: hitp://www.directorsdesk com/privacy. asp
Regulated by: Federal Trade Commission
Privacy Programs
Verification: In-House
Dispute Resolution: [n the event that any dispute arising out of or related to this policy is not settled by
the parties, the parties will attempt in good [aith to resolve such dispute by non-binding mediation in
qccordancc with the American Arbitration Association Commercial Mediation Rules.
ersonal Data Covered: Online and offline
[uman Resource Data Cavered: No

httn/fweh ita doc eovisaleharbor/shlist.nsf/5624e 141 R 7d9c4de & 5256060005 fehd8/0a8 1 2 1202072008
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EXHIBIT A (continued)

Page 2ol 2

Yo you agree 1o cooperate and comply with the Furopean Data Protection Authorities? Select
ppropriatc Response

Certilication Status: Not Current
Compliance Status

Safe Harbor Overview | Sale Harbor Documents | Workbook | Safe Harbor List
Information Required for Certification | Certification Form
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EXHIBIT B

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

)
In the Matter of )
)
DIRECTORS DESK, LLC, ) DOCKET NO.
a limited liability company. )
)
. S )
DECLARATION OF DAMON C. GREER

[, Damon C. Greer, based upon my personal knowledge concerning matters to which 1

am competent to testify, hereby declare as follows:

1.

[ am the Associate Director for Electronic Commerce m the Office of Technology and
Electronic Commerce at the U.S. Department of Commerce (“Commerce”), and [ am the
lead administrator of the U.S.-E.U. Safe Harbor Framework,

Commerce is nol a party to the captioned matler.

Commerce is responsible for developing and overseeing the U.S.-EU Safe Harbor
Framework (“Safe Harbor"), a voluntary program that provides U.S. companies with a
method for receiving personal data lawfully from the European Union. Te join the Safe
Harbor, a company must self-certify 1o Commerce that it complies with a set of
principles that have been deemed to meet the EU's adequacy standard.

As Associate Director, [ am responsible for maintaining an accurate st of those
companies that self-certify to Commerce that they comply with the Safe Harbor
principles. As part of my responsibilities, 1 oversee a public website,

wu w_.cxport.govisateharbor, where I post the names of companies that have self-
centified. The listing of companies indicales, among other things, whether their seif-
centification is “current” or “not current.” Companies are required to re-certify every
year on the anniversary of the date they first self-certified in order to retain their status as
“current’” members of the Safe Harbor framework.

in February 2007, Directors Desk LLC (“Directors Desk™) submitted a self-certification
to Commerce. Directors Desk’s next self-centification was due in February 2008.

Directors Desk did not submit a self-certification by the February 2008 deadline, and as a
result [ updated Directors Desk’s status to “nof current™ on Commerce's public website.

Page 1 of 2
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To date, | have not received any documents or information from Directors Desk to renew
its self-certification. Directors Desk is still in “not current™ status on the Commerce

website.

I declare under penalty of perjury under the Laws of the United States of America that
the foregoing is true and correct. Executed this day of June, 2009, in Washington, D.C.

Ly LS

Damon C. Greer

Associate Director for Electronic Commerce
Office of Technology and Electronic Commerce
U.S. Department of Commerce
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EXHIBIT C

CLIOIS LSk FHIVULY FUICY NP/ W W W QIFECIONSOeSK COMCOMPRNIY/Privacy asp

coMiAeT us

. s
& Directorsiesi o Soin Aioge ey ~Conen

B MAMIAG G COURR Y

Privacy Policy St
Eftociive Dale &/70/2004 - Laiest Revision 2152007 1202 40 PM - )
Contast Us

Dwectors Desh. ucmmnw»mnmmmumwmwm—m
(Cusen”). based on respect for personal dleniity 9 pracices
:memlmmdlhhhpw:‘mﬁ- z 10-1\0-6--" Dosx ol T 0
Inip s direciorsdesk com and hitps Hsecure directoradaak com.

Bacausa Dveciors Desh wanis to Semonsifate ds commimont 1 our users’ pIVacy, we are disdosny

What parsonally weabfable miormaben Oueciors Desk collects.

How Direcibrs Desk utes the wioralion

With whom Directars Desk may share user wionmation

Whal cholcos e avadable 10 ssers regarding colechon, Use and distnbubon of the wistmation.

Whal types of secuiiy procedures are i place lo proied the loss, misuse or sliersion of miomabon unter Dreclors Desk
control

LA WA -

& How users vy n
. Information Collection and Use

futarmation Collecnan
Duraclors Desk s the scie awner of agyegsled sysiem inkormaton i wab pmperies. and ihe clerits of Direclars Desk ace e sola
ownars of personal user mformation belonging lo thew baard and commiitee Desx
account(s) The Dreciors Desk onlive applicabions colleel Mfoimation from ysers at saveral Jitmnl pOunS

a ' e inent Seosens
1 040 10 use Daeciars Des serwces at any leval. B e must Arst ba sel up n the Drreciors Dack cnkne 3gpicaton Ths & done
by Duectors Desk account users ("C liwm company, of e Users
inemseives During account selug the following user inkormation Gelds are requeed.

* Fusl and las! name
= Personad Uses Name (can be s by the user)

115 haghiy racommender, but nol @Auned, (31 user Saounts also contan & vakd emai sddress. n order for he apDkcaboN 10 b2
abla o updates (7 ) 10 1he user i order 1O keep them abweas! of new Miomalon (oM ed 10 hex

board Management nes ponsibines

dsar Boster Soreens
s common and recommended prachice 1or a cerlam level of personal contael miomabon 16 be placed inko the user scepuni, n
ordar o maka such migmabon ihe chent company s Rosler The Rosler screenrs are used by board members and offwes chenl users
0 coniact fellow busd and commiies merbers To proiect users’ prvacy nghis, all fiekds that are siored in he appkcation for the
uner gre wgwpbie i Ihe user's wow 3l he Rosier and ihe user = able 1o add/edityemove inlormabon i each Aeid Fuither
prolechng i user, ihe applcabon provdes sach USer wilth 3 58t of parsonabimd “prvacy setlngs™ slowg him oF hef 10 make
Chaices Aboul Now SUCH NEOMAON 1§ uSEd withan (het Cherd company ROSIB For MsLance INe LSEr Can chooss 10 keep nes
hame or cell phone iniGmbon pAvaLe Inm al users escep he Comporme Secretary users.

tne ol fasemanion 2y Owariors Desk
ot ‘secount e asnd i eniry seraces on ihe clant's behall

Dweciors Dask 3cts 85 a passne condud for the enify and it ysers’ and personal a0

(heretors wil nok monor, adi, o of 8 user's uninss Deeciors Desk in good fadh belewes ihat suth

AChon 18 neces3a7y 10 coniorm o he edels of the 1w of comply with legal (vocsss served on Dreciors Dask Subgect (0 e legal
excephons isied n the Prvacy Pobcy, Dweclors Desx wil never discioss 1o aiy thid garbes any of ihe personal idormaion
uploaded to nur onlne applicalions by cur users

Profing Actiities

. Wi shone nionmahon i we Culedt IMDugh cookees mkswmmcmu&uueﬂnmﬁolwwm! A piofike 15
siomed informaion INat we beep on indeadual users thal Jewes ey veewng . coMeciod w
mnouunmnmmrmnhmuwmmmuu_hum This profile s wsad ondy lor ihe
purpase of i2ionng a user's sl 1o our onlne and never (o =l other not

12/29/2008 3:53 PM
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pip:iwww directorsdesk comécompany/privacy. asp

A AR L aEay ULy

directly related to fhes wse 6f (e SySEm WMe do ot shore personay eatfabie elements of your profile win other Mixd partes. It
shared at all your profite is shared m aggregai lorm anly, rendering persanaly dentiliatle informalion mpossible

i
A Caokn 15 3 prece of dala siored on Ihe users computr e o nfonmaion Jbout e user. USage of a cookse 15 in no way kiked to
any personalty dentfianis infarmalian while on aur e We use bain session D cookes and parsisient cookies. For e session ID
oo, once users tose Ihe Diowser. INe COOkie Sungly termnales A PErsISIEN] COORE 15 2 small lext fle siored on the user's hard
anve for an exiended penod of sme. Persisient cockies can be removed by loilowing Infernet browser help iy dractons.

By seing @ cookie on our S8 USErs Woukl not NEVE to enter thew Lser Nanwe more Inan once, NGreby saving lime while on our
se ¥ usars reject the cookie. ey mary siill use our site The only drawback io this is 1hal the user wil be required to re-enier the
User Name upon each new sie visit, Persistent cockwes enable us to track and tarpel the interests of our users lo enhance the
expenience on our site. Sea the “Profile” section, above

Due 1o the secure ralure of Ihe apphcation. wo pantners 1o o site.

Log Fiins
Like most onkine applications. our Senveis use kag files 1o analyze rends, adminisier the site. liack user's Mmovement i the
aggregate. and gather troad demographic mioimation for aggregate use. 1P addresses, elc. ane not knked to persanally deniAaie

informalion. .
Communications from the Site

Iafcemativnal Undates
\We da not send users communications. But faiher prowide our chents wih lools alicwing them (o send Communications i athar
users related 1o the and related by Dweciors Desk. Cenain new users wil (ECEIVE 3 WeXCOming
emait issued by their Corporate Secralanes (o activate ineir new account. Estabshed users wil occasianally recelve emats, il
phona taxt messages. and faxes (collectively, “Announcements”) containing information aboul naw board information that is
mvailable for thex viewing, new messages they have received fom cient stalf or Otfvr BO3D MEMBErS. OF ACtON IBMS SUCh 35 voles
and surveys thal need to be completed by Ihe USEr All Such ANNOUNCEMENS 1@ E5usd exclusively by INe Sesignaled and Chent
Campany authorimd Cofparate Secretaries. unless the user has elected o raceive pr of certain g
a5 1 becomes avable wilhin fiek cCounts. In which case automaled emails are sent out by the System. In all cases, howawer, the
user can moddy any emai, wieless, and fax a00resEs Al simply by The gucounts,
o ch Pl out entirely. Users thus retain Al control over tha extent lo which they recaive
infarmation updates at all times.

Sarvice Anmauicemants
O rare oceasions it is NEGESSary 10 send out 8 striclly service related announcemant, FOr MStance, ¥ our SEnCe 15 (emporarly
for we might an emad Users may opl-out of thase communications However, these

. COMMUNCATIONS are naver promotional i nature

Crstoear Toyyioe
We communicale with users on a regular basis fo render tachnical assistance as pant of our 24-Hour Help Desk activities We reply
via email or phone, in 366ordance with the usar's wishes, and all such ackities are intialed by the user

Spaet and Junk Email
Diraclors Desk has a zer lolerance policy (o1 atase Wikle we Cannol be fespomsible 15 Comrmunicalions users. recen from ofher
users such as fellow board membars and Corporale Secrelanes on fhair client company accounts. it i our miention 10 use all legally
svailatle means 1o prevent distribution and receipt of unsolicited cammercial communications Ihrough e service, Ve ask hat any
users who are annoyed by fecespl of such junk email, please repon such achwly 1o abuse@directorsdesk com.

Sharing

Legal Discizimear

Though we make every effort 10 preserve user prvacy, we may need 1o disclose personal informalion whon requined by law wheren
we have 8 good-1ih belef Inat such CKon IS Necassary 1o comply with a curmant judicial proceading, a cour order, legal process.
sarved on our onkne applicalion. or in order o inveshgale, prevent. of take aclion regarding ilegal activity

Ageiegete iatormarun (nanpersenalty sdentifianie)
We will abaays allempl to use aggregated demographic mhormaton in any case where user information must be shared, such that
o personally identfable inlormration s dsciosed 10 outside partos. In the event that pessonally idenkfiable inlormalion must be
used, we wil first naliy chents i accordance with the Subpoena Fobcy Any actions taken by our ceent
to protect s users’ persanal information will ba respectad subject fo lintations impased by the law

Business Transitions

I the gvent Cireclors Desk Goes thiough a busnass Wanstan, such as a menger, being acquired by anofer company. or sefling o
portion of is assets. users’ parsanal information will, in most instances, be part of Ihe assets ransferred Lsers will be notfied prior
10 8 Change of nersinp of COnTol of thex Personal nfommation i 35 3 resull o the business IkanGbon, 16 users’ pérsanally
identifiable nformaton will be used in a manner difierent lom that siated at tha time of coffection they will ba gven a choice not to
have: ther informalion Used n this difersnl mannar. a5 discribed In he notfcation of changas section. beiow

Links
Diregions Desk's snline apphcations May contain Lnks 10 other siles AS wrih 8 sito content, these hnks are not placed in The sysiem
by Directors Desk but rathar by the Corporale Secrefanes of the cllent company, of ofher users aulhonized 1o past content

Please be avae hat Diraciors Desh 16 ol responsible for the privacy prackoes of such oifes sies, We encouiage our users 10 be

Fware when (hey leive our sites and 1o 12ad the privacy sialements of each and every Web sie that collocts personady igentfiable
miomanon This privacy sialement apples solely ko inlormation collecied by Dinectors Desk's anbne apphcations. information that is.
coliected on these sies does ot fail within 1he Auspoes of thes pokcy.
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EXHIBIT C (continued)

ROPCA W WA OITeCiorsdesk comicompany’privacy.asp

Security
Derectors Desk takes Svery Precaulon 1o Drofect IS users’ mformaton Secunty falls wio sewtial calegones and user nlommabon 1

peotected beth ontine and oft line
E bty ]

On all screens of the Deactors Desk appieaton. infommaton 13 encrypled and is prolected dunfi lransit kom the slent's PC 16 aur

servers with the best encryption software in the industry - SSL. VWile browsing the the lock on on the botom of Weo

browsers such as Microsoft Infernet Explorer bacomes. locked, 85 opposed to un-iocked, or open, when usars are mst suding’, i

order to easly identify to the user Inal (heir data is being Iransmitled securely. To fully protect our users. d is not possitie 10 access
connection

the apphcation withoul using an SSL

2ata Encrypiinn
Documents uploaced 10 the syster:, as well a5 database enines containing persenal inlormation, are stored in accordance with sach
chient comgany’s data encrypyen pokicy. Al a minemum, this includes S10ang all sensifive personal information (such as user
passwords. social securily numbers. date of birth, etc ) in a hully encrypied format. In many cases, lhe encryplon technologres used
wall preclude Diractors Desk fram beng able to decrypl the data

cuthozed Accase

Directors Desk has taken exrems measures 10 DIOBCt user NOMMaton aganst unautharzed access. These measures incude but
ars nof lmited 1o, 3} stonng ol daa in hosting faciles that are SAS-TO Level Il Carirked, b} storing user informatin in secire offing
repostories nol accessible fo routine "hacking” attempts; cf secunt

designed 1o detect and protect agams! unauthorized data access. d} treating all user information siored in web applicabions as highly
conhdental duning slorage. ansm sson, and backup.

Prutection Against Loss
Disectors Dex! a8 part of ds service. full dala mirroring and nightly 1ape backups to protect user inlormaton from being

inadveneantly lost or desiroyed
Protection Against Data Corruption and Alteration

Diectors Desk uses stale-ol-he-art iechnoiogies, techniques and processes 1o maintain data nlegrity at alf imes. This includes use
of an enerprse-evel rlational database system [RDBMS) that has been tested extensively both in-house and by indusity at-large

n addiion 1o protecting user information sioced in eleclronic systars, we 3is0 mploy securty measures 1o protect user-informalon
off-ine Al of our users’ above. is restricted in our offices. Only employees

ol pus!
wha need the information 10 perfoim 8 specfic b (for example. cur customer service represertalives) are granied acoess to
personally identifiable wnformation

. Choice and Opt-Out Options

User information is never used for puipases thal afe not directly reialted 1o their board and commifiee activilies. All use of personal
intormation is subject ta  ull sal of ‘opl-out’ oplions meade available 1o ihe user For instance, d the user does nol wish lo disclose
fus o her emal address. Ihey ade able 10 remove (hal dala from the system f the user does not wish for other directors to see s or
her home or work contact . 803N they fi From the system. f a user's personally ilentifiable
inlormation m-nges {such as mp code, phone. email o postal addvess). o« if 3 user no longer desires o servce. we provide 3 way
to carecl, updale o rsonally This can be done al the Raster profiie page of the

‘ per
Ouctors Dosk senece polionssd by the user

Notification of Changes

H we decide to change ow prwvacy policy. we will past thase changes. in this privacy statement, and other places we deem
2pprOpriate, S0 our Users are aiwoys aware of what infarmation we collect, how we use #, and under whal cacumstances, Jf any, we
drsclose il. W wil use mio/mation in actordance with the privacy policy under whech the information was Collected

W, howewver, we are going 1o use users' personally wentifiable information in a manner differant from that stated ai the fime of
collechon we will nolity users vwa email Users will have a cheio? as 10 whether o nol we use {heif information in fhis different
manner in addition, if we make any TSNl Changes in O’ PrIvACY MACIICES Ihal 40 Nt aflect user niafmaton already stored in
ur dAIBDASE, We will BOSI @ prOMEnENt NONGE 0 Cur VWb e nolifying users of the change. in Some Gases wheie we POS! 3 nobce
we will alse el users, who have opted fo receive communications fom us, notlyng them of the changes in our privacy practices

Safe Harbor

Directors Desk is a paruopant m the Sale Harbor program developed by the U S Department of Commerce and the Ewopean
Union. We have canified that we adhere to the Salo Harbar Privacy Pinciples agreed upon by the US and the EU For move
informazon aboul the Sate Harbor and to view our certificaion, wisit the U S Department of Commerce's Sale Marbor web site In
the event inat any drspute arrsing out of o related lo this poiicy s not soflled by the partres. ihe partes wil altempl n good taith to
resolve such dispute by non:binding mediabon in accordance wath The Amencan Artriration Assocmtion Commercial Medaton
Rules. Mo diugation for the resolution of such dispule may be commencrd unlii the partes fry in gand failk o selfis the dispute by
such mediation ¥ accordance valh such rules e aither party has concluded i gaod faith that amicable resolution fiough
continued medubon of the malter does No! acpear ikely  Tha parbes to the medialon shall share the cosis of medialion egually
Any settiement reached by med'alion shall be recorded in witing, signed by ihe pames. 3nd shall be tndsg o fem

Civil Subpoena Paolicy

Direciors Desk does nol foiease personally enlifyng miormation about our cusiomers except in kmizg instances related 1o law,
securtty. or salety To requoes! customes miormatan rom Direciors Desk 1 3 ol case. you must serve Dueciors Dask wih 3 vakd
subposna, couft order. of search warlant and agree to Directors Desk's lms of compensation beiow

. Al cavil subpomnas should be drecied lo
Dweciors Desh LLE

Subpoena Department
2510 N Punas Road, Suite 207

170008 167 I8
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BCLOTS LICSK FTIVACY FOLICY hitp://www directorsdesk com/company/privacy.asp

Spokane, WA 59206
Fax 1.506-2615455

Upen receipt of a valia subpoena, il 1 Deeciors Desk's poiy 10 noldy the chent whose mig/manan s sougnt i nen-emergency
ancumstances, Ditectors Dosk will generally not produce th SUBPOENEO SUDECHDErS denbly nfolmaton untl apprommalely o
weehs ahier recaipt of Ihe subpoana. uniass 3 1ormal obiechon 15 filed by the customer of wa are fegally requied fo do so

Dwactors Desh charges $90 00 per hous kv research [plus aoditional lees f teskmuny o Japositon is feguired). S0 25 per page.
#0d $22.00 1o respond via Foderal Express. Ve will invoxce the person or gniity Submiting tha subpoana following receipt 3nd he
subpoena proponent must make payment within 15 days from Ihe date of receipt of our mvoace. Checks should be made out o
Direclors Desk. LLC

15 Dir Desi's policy 0 rele: sufficient 1o dentify our customer anly wheve The party seeking the nfoermation has
filed 3 legal achon ihat mphcales Cur cuslome v some kgally Cognizabie wgxopnely Of witngdoung of Can show ihal the
nformation requested s matenal 10 the issues ywoived o the undenyng case Dwectors Desk requests a copy of Ihe compiant and
all supporting documentatian 1o indicate how the customer's accouni svlormation 5 refaled 10 he pending Wigaton Note that
Directors Desk resarves the nght to determaa In 1S sola discration tha apphicabiily of this policy 1o any partcular reques! and.
further this pGicy 808 ROI create any enforceable legal rights, either lor cur custamars or fof requesting parnes.

Enforcement and Sanctions
Al amployees and contractors of Directors Dask are raquired 10 sign @ willen acknowledgement 1hal Ihey Nave read and agree 10
abide by the terms of this Privacy Poicy Any infractions are subjact io severe penatties, including lermination andlor legal action

Copynght © 2003-2008 Directors Desk Al Rights Reserved.  Accaptable Use Policy | Privacy Polcy | Request a demonstration
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Decision and Order

DECISION AND ORDER

The Federal Trade Commission, having initiated an
investigation of certain acts and practices of the Respondent
named in the caption hereof, and the Respondent having been
furnished thereafter with a copy of a draft of Complaint which the
Bureau of Consumer Protection proposed to present to the
Commission for its consideration and which, if issued, would
charge the Respondent with violation of the Federal Trade
Commission Act; and

The Respondent and counsel for the Commission having
thereafter executed an agreement containing a consent order, an
admission by the Respondent of all the jurisdictional facts set
forth in the aforesaid draft complaint, a statement that the signing
of the agreement is for settlement purposes only