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IN THE MATTER OF

MAXCELL BIOSCIENCE, INC., ET AL.
CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5 AND SEC. 12 OF THE FEDERAL TRADE COMM ISSION ACT
Docket C-4017; File No. 0023098
Complaint, July 30, 2001--Decision, July 30, 2001
This consent ord er addresses representations tha t Resp ondent M axCell
BioScience, Inc. and its president, Respondent Stephen Cherniske, made about
(1) the ability of Longevity Signal Formula ("LSF") – a dietary supplement
containing, am ong o ther ingredien ts, arginine, DH EA , and 7 -Keto DH EA – to
reverse the aging process and, consequently, to prevent, treat, or cure numerous
age-related d iseases and conditions, and (2) the ability of an Anabolic/Catabolic
Index™ ("ACI") test – an at-home (with laboratory analysis) urine test that
measures the ratio of 17-ke tostero ids to creatinine in one urine sample – to
measure a person's overall healthiness and youthfulness, and to prove the
effectiveness of LSF for reversing aging. T he orde r, among o ther things,
prohibits the respondents from representing that the ACI Test or any other
substantially similar d evice provides a clinical gauge of an ind ividual's overall
healthiness or youthfulness. The order also requires that future claims that any
test or device provides a clinical gauge of an individual's overall healthiness or
youthfulness be both true and sub stantiated by compe tent and reliable scientific
evidence. In addition, the order prohibits the respondents from misrepresenting
the existence, contents, validity, results, conclusions, or interpretations of any
test, study, or research. T he order also req uires Respo ndent M axCell
BioScience, Inc. to disseminate a notice about the order to both current and
future M axCell distribu tors, and req uires both respondents to pay $15 0,00 0 to
the Commission, which the Commission can in turn either forward to the United
States Treasury as disgorgement or use for consumer redress purposes.

Participants
For the Commission: Matthew Daynard, Jock K. Chung,
C. Lee Peeler, Janis K. Pappalardo, Gerard R. Butters, and Paul
A. Pautler.
For the Respondents: Claude C. Wild III, Patton Boggs LLP.
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COMPLAINT
The Federal Trade Commission, having reason to believe that
MaxCell BioScience, Inc., a corporation, and Stephen Cherniske,
individually and as an officer of the corporation ("respondents"),
have violated the provisions of the Federal Trade Commission
Act, and it appearing to the Commission that this proceeding is in
the public interest, alleges:
1. Respondent MaxCell BioScience, Inc. ("MaxCell"), is a
Delaware corporation with its principal office or place of business
at 100 Technology Drive, Broomfield, Colorado 80021. MaxCell
has also done business as Oasis Wellness Network.
2. Respondent Stephen Cherniske is President of MaxCell.
Individually, or in concert with others, he formulates, directs,
controls, or participates in the policies, acts, or practices of
MaxCell, including the acts and practices alleged in this
complaint. His principal office or place of business is the same as
that of MaxCell.
3. Respondents have manufactured, advertised, labeled, offered
for sale, sold, and distributed directly to the public and through
distributors dietary supplements and related products, including:
A.

Longevity Signal Formula ("LSF"), a product containing,
among other ingredients, arginine, DHEA, and 7-Keto
DHEA, that is advertised as an anti-aging capsule, and

B. The Anabolic/Catabolic Index™ ("ACI") test, an at-home
(with laboratory analysis) urine test that measures the ratio
of 17-ketosteroids to creatinine in one urine sample,
purportedly to determine an individual's "biological age," or
health status.
LSF is a "food" and/or "drug" and the ACI test is a "device"
within the meaning of Sections 12 and 15 of the Federal Trade
Commission Act.
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4. The acts and practices of respondents alleged in this complaint
have been in or affecting commerce, as "commerce" is defined in
Section 4 of the Federal Trade Commission Act.
ACI Test
5. Respondents have disseminated or have caused to be
disseminated advertisements, including but not necessarily limited
to the attached Exhibits A, portions of a website located at
www.oasisnetwork.com, and B, a marketing audiotape. These
advertisements contain the following statements:
A.

How fast are you AGING?
How old are you? Let's ask this another way.
HOW OLD IS YOUR BODY?
Is it younger or older . . . (sic) than your chronological age?
***
Announcing the world's first at home anti-aging test
(analyzed in a lab), which gives you an amazingly accurate
measurement of your rate of aging. It's called
Anabolic/Catabolic Index or ACI.™
***
Anabolic/Catabolic Index
Track your health progress in the comfort of your own home
and monitor your body's ability to prevent many of the side
effects of aging.
***
...[b]ecome biologically younger within 30 days. (Exhibit

A).
B. Draw a straight line horizontally from left to right. At the
starting point on the left, write birth, and at the end point on
the right, put death. Now, I've got two questions for you.
Number one, where are you right now on the scale of birth
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and death? And number two, if you had a choice, would
you like to move to the left back towards greater vitality and
youthfulness?
***
You see, if you use this safe, all-natural product for 30 days,
we guarantee that you will look and feel younger. More
important, we'll prove it with a before and after test that will
verify in black and white that your body's regenerative
activity has been increased and you have, as a result, grown
biologically younger.
***
Stephen Cherniske: "I mean, today, the average anti-aging
work-up costs about $2,000 and involves a lot of painful
needle sticks. We found a way to capture that information
in one simple and inexpensive test, and there's no pain. The
ACI test is a simple urine test that you collect at home."
Narrator: "And once more, what do the results look like?
What's the information that no other test can provide?"
Stephen Cherniske: "Well, the ACI pinpoints your location
on that line from birth to death. I mean, we compare that to
two points, the normal for your age, but more important, the
level that has been determined to be optimal for slowing or
reversing the aging process." (Exhibit B).
6. Through the means described in Paragraph 5, respondents have
represented, expressly or by implication, that the ACI test
provides a clinical gauge of an individual's overall healthiness or
youthfulness.
7. In truth and in fact, the ACI test does not provide a clinical
gauge of an individual's overall healthiness or youthfulness. In
fact, the ACI test only measures inactive androgen breakdown
products in the urine, which products, in most instances, are not a
significant or reliable measure of overall healthiness or
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youthfulness. Therefore, the representation set forth in Paragraph
6 was, and is, false or misleading.
8. Through the means described in Paragraph 5, respondents have
represented, expressly or by implication, that they possessed and
relied upon a reasonable basis that substantiated the representation
set forth in Paragraph 6, at the time the representation was made.
9. In truth and in fact, respondents did not possess and rely upon a
reasonable basis that substantiated the representation set forth in
Paragraph 6 , at the time the representation was made. Therefore,
the representation set forth in Paragraph 8 was, and is, false or
misleading.
Longevity Signal Formula
10. Respondents have disseminated or have caused to be
disseminated advertisements, including but not necessarily limited
to the attached Exhibits A and B. These advertisements contain
the following statements:
A.

"Anti-Aging in a bottle
Activate your body's regenerative powers!
Amazing New Youth Formula is Guaranteed to make you
biologically younger in 30 Days or Less and we have the
test to prove it!
***
'Twelve years ago I was 4 years older than I am right now.
That's right. 12 years ago I was 39 years old, both
chronologically and biologically. My blood pressure was
high normal, cholesterol was 214, and body fat was twice
what it is today. Since then by applying the antiaging
principles that our new youth formula is based on, I reversed
my biological age by 16 years.'
- Stephen Cherniske, President Wellness Network
Your Secret weapon against aging!

6

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 132
Complaint

Add years to your life, no matter what your present age may
be.
***
Longevity Signal Formula will reset your biological
clock and we have the test that proves it!" (Exhibit A).
"[O]n this interview, you will learn how to add years to your
life, no matter what your present age might be."
Stephen Cherniske: I've developed a formula that can help
you reset your biological clock and a breakthrough scientific
test that can prove it. The product, called Longevity Signal
Formula, has a tremendous amount of research support, over
150 scientific studies.
***
So, in a very real sense, aging, as we know it, the rapid
downhill slide of degeneration is no longer inevitable. In
fact, it can be completely avoided.
***
Stephen Cherniske: "[With Longevity Signal Formula] the
body sends longevity signals to the brain, the brain sends
anabolic instructions to the body and this puts you on an
upward spiral that you'll never forget as long as you live.
And indications are that that will be a very long life,
probably 100 years or more."
***
You see, if you use this safe, all-natural product for 30 days,
we guarantee that you will look and feel younger. More
important, we'll prove it with a before and after test that will
verify in black and white that your body's regenerative
activity has been increased and you have, as a result, grown
biologically younger.
***
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[W]e provide a product that's been shown in double-blind,
placebo-controlled studies to help you achieve the optimal
anabolic/catabolic balance." (Exhibit B).
B. Stephen Cherniske: "I mean, there are, as I said, literally
hundreds of scientific studies supporting the components of
this breakthrough formula. Here are some of the most
dramatic new findings.
A study with postmenopausal women demonstrating
increased bone density, improved glucose tolerance,
enhanced feelings of well-being, decreased body fat,
increased muscle mass and increased growth hormone
levels.
***
And finally, a breakthrough study on nearly 1,000 subjects
published in the prestigious journal of epidemiology
showing a significant reduction in the risk for
atherosclerosis. Now, that's the leading cause of death in
Western nations." (Exhibit B).
C. Endorser: "Since starting on Longevity Signal (sic)
***
3) After four weeks, I can see better. I can now read my
digital alarm clock in the mornings without my glasses.
4) I have lost 18 pounds.
***
My wife is happy to have the arthritis in her hands, elbows
and knees gone." (Exhibit A).
D.

Stephen Cherniske, identified as being 52 years old:
"Life extension wasn't enough. I was looking for health
extension, and I applied that research at first to myself
and I've achieved a 16-year reduction in my biological
age. . . . [M]y blood pressure is 90 over 60, . . . my
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cholesterol level is 140, percent body fat is 9 percent,
about the level of a highly trained college athlete, and my
reaction time, immune profile, blood tests are all better
than most 35-year olds.
***
[T]welve years ago my blood pressure was high normal,
cholesterol was 214, body fat was twice what it is today.
***
I didn't try to lower my blood pressure, I didn't try to lower
my cholesterol, I didn't try at all to lose weight or gain
muscle. I made no effort to burn fat. These are simply the
consequences of a highly anabolic metabolism. The Oasis
breakthrough is making this opportunity available to
everyone, not just a select group of biochemists."
(Exhibit B).
E. "It makes your bones stronger, the mind sharper, the mood
higher." (Exhibit B).
F. Endorser: "I would have to say I had been training seven
weeks prior to getting on the Longevity Signal and had
some good results prior to the Longevity Signal, but I just
really start (sic) shredding up, I mean, practically overnight.
In one week I lost 11 pounds which I was just amazed to see
my entire physical being transformed right in front of the
mirror." (Exhibit B).
G.

"Here's two breakthrough studies showing remarkable
improvement in liver function. Now, why is that such a
powerful anti-aging benefit? Because aging is associated
with a marked reduction in liver function. A typical
adult will lose more than 40 percent of their liver
function by age 70 and that age-related defect contributes
greatly to the degeneration of the entire body. Here's a
study showing that you can reverse that." (Exhibit B).
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11. Through the means described in Paragraph 10, respondents
have represented, expressly or by implication, that LSF:
A.

Significantly reduces the risk of atherosclerosis.

B. Cures arthritis.
C. Lowers blood pressure.
D.

Significantly lowers cholesterol levels in the
bloodstream.

E. Strengthens bones.
F. Reduces or eliminates the need for corrective eyewear.
G.

Promotes significant weight loss and muscle gain
without dieting or exercise.

H.

Increases glucose tolerance.

I. Increases Growth Hormone levels in the body, thereby
causing positive clinical effects on health.
J. Improves liver function.
K.

Prevents or reverses aging.

L. Significantly increases life expectancy.
12. Through the means described in Paragraph 10, respondents
have represented, expressly or by implication, that they possessed
and relied upon a reasonable basis that substantiated the
representations set forth in Paragraph 11, at the time the
representations were made.
13. In truth and in fact, respondents did not possess and rely
upon a reasonable basis that substantiated the representations set
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forth in Paragraph 11, at the time the representations were made.
Therefore, the representation set forth in Paragraph 12 was, and is,
false or misleading.
14. Through the means described in Paragraph 10, respondents
have represented, expressly or by implication, that scientific
testing demonstrates that LSF:
A.

Significantly reduces the risk of atherosclerosis.

B. Increases bone density, improves glucose tolerance, reduces
body fat, increases muscle mass, and increases growth
hormone levels in post-menopausal women.
C. Improves liver function.
D.

Prevents or reverses aging.

E. Significantly increases life expectancy.
15. In truth and in fact, scientific testing does not demonstrate
that LSF:
A.

Significantly reduces the risk of atherosclerosis.

B. Increases bone density, improves glucose tolerance, reduces
body fat, increases muscle mass, and increases growth
hormone levels in post-menopausal women.
C. Improves liver function.
D. Prevents or reverses aging.
E. Significantly increases life expectancy.
Therefore, the representations set forth in Paragraph 14 were, and
are, false or misleading.
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16. Respondents have provided advertisements and promotional
materials to distributors for use in their marketing and sale of LSF
and the ACI test, including but not necessarily limited to the
attached Exhibits A and B.
17. Through the means described in Paragraph 16, respondents
have provided means and instrumentalities to distributors of
respondents' products in furtherance of the deceptive and
misleading acts or practices alleged in Paragraphs 5 through 15.
18. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices, and the
making of false advertisements, in or affecting commerce in
violation of Sections 5(a) and 12 of the Federal Trade
Commission Act.
THEREFORE, the Federal Trade Commission this thirtieth day
of July, 2001, has issued this complaint against respondents.
By the Commission.
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DECISION AND ORDER
The Federal Trade Commission having initiated an
investigation of certain acts and practices of the respondents
named in the caption hereof, and the respondents having been
furnished thereafter with a copy of a draft of complaint which the
Bureau of Consumer Protection proposed to present to the
Commission for its consideration and which, if issued by the
Commission, would charge respondents with violation of the
Federal Trade Commission Act; and
The respondents, their attorney, and counsel for Federal Trade
Commission having thereafter executed an agreement containing a
consent order, an admission by the respondents of all the
jurisdictional facts set forth in the aforesaid draft of complaint, a
statement that the signing of said agreement is for settlement
purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such
complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true and waivers and other provisions
as required by the Commission’s Rules; and
The Commission having thereafter considered the matter and
having determined that it had reason to believe that the
respondents have violated the said Act, and that complaint should
issue stating its charges in that respect, and having thereupon
accepted the executed consent agreement and placed such
agreement on the public record for a period of thirty (30) days,
now in further conformity with the procedure prescribed in § 2.34
of its Rules, the Commission hereby issues its complaint, makes
the following jurisdictional findings and enters the following
order:
1. Respondent MaxCell BioScience, Inc. is a Delaware
corporation with its principal office or place of business at 100
Technology Drive, Broomfield, Colorado 80021.

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 132

55

Decision and Order

2. Respondent Stephen Cherniske is an officer of the corporate
respondent. His principal office or place of business is the same
as that of MaxCell BioScience, Inc.
3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the
proceeding is in the public interest.
ORDER
DEFINITIONS
For purposes of this Order, the following definitions shall
apply:
1. Unless otherwise specified, "respondents" shall mean MaxCell
BioScience, Inc., a corporation, its successors and assigns and its
officers; Stephen Cherniske, individually and as an officer of the
corporation; and each of the above's agents, representatives, and
employees.
2. "Competent and reliable scientific evidence" shall mean tests,
analyses, research, studies, or other evidence based on the
expertise of professionals in the relevant area, that has been
conducted and evaluated in objective manner by persons qualified
to do so, using procedures generally accepted in the profession to
yield accurate and reliable results.
3. "Distributor" shall mean any purchaser or other transferee of
any product or service covered by this order who acquires such
product or service from respondents, with or without valuable
consideration, and who sells, or who has sold, such product or
service to other sellers or to consumers, including but not limited
to individuals, retail stores, or catalogs.
4. "Food," drug" and "device," shall mean as "food," "drug," and
"device" are defined in Section 15 of the Federal Trade
Commission Act, 15 U.S.C. § 55.
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5. "Commerce" shall mean as defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. § 44.
I.
IT IS ORDERED that respondents, directly or through any
corporation, subsidiary, division, or other device, including
franchisees, licensees, or distributors, in connection with the
manufacturing, labeling, advertising, promotion, offering for sale,
sale, or distribution of the Anabolic/Catabolic Index test, or any
other substantially similar device, in or affecting commerce, shall
not represent, in any manner, expressly or by implication, that
such device provides a clinical gauge of an individual's overall
healthiness or overall youthfulness. For purposes of this Part,
"substantially similar device" shall mean any product that
measures the ratio of 17-ketosteroids to creatinine in one urine
sample.
II.
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, or other device,
including franchisees, licensees, or distributors, in connection
with the manufacturing, labeling, advertising, promotion, offering
for sale, sale, or distribution of any test or other device, in or
affecting commerce, shall not represent, in any manner, expressly
or by implication, that such device provides a clinical gauge of an
individual's overall healthiness or overall youthfulness, unless the
representation is true and, at the time it is made, respondents
possess and rely upon competent and reliable scientific evidence
that substantiates the representation.
III.
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, or other device,
including franchisees, licensees, or distributors, in connection
with the manufacturing, labeling, advertising, promotion, offering
for sale, sale, or distribution of Longevity Signal Formula or any
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other food, drug, device, service, or dietary supplement, in or
affecting commerce, shall not make any representation, in any
manner, expressly or by implication:
B. That such product or service reduces the risk of
atherosclerosis,
C. That such product or service cures arthritis,
D. That such product or service lowers blood pressure,
E. That such product or service lowers cholesterol levels in the
bloodstream,
F. That such product or service strengthens bones,
G. That such product or service reduces or eliminates the need
for corrective lenses,
H. That such product or service promotes weight loss or
muscle gain without dieting or exercise,
I. That such product or service increases glucose tolerance,
J. That such product or service increases Growth Hormone
levels in the body, thereby causing positive clinical effects
on health,
K. That such product or service improves liver function,
L. That such product or service prevents or reverses aging, or
increases life expectancy, or
M.About the effect of such product or service on any disease,
or about the effect of such product or service on the
structure or function of the human body, or about any other
health benefit, or the safety, of such product or service,
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unless, at the time it is made, respondents possess and rely upon
competent and reliable scientific evidence that substantiates the
representation.
IV.
IT IS FURTHER ORDERED that respondents shall not
provide to any person or entity means and instrumentalities that
contain any claim about the effect of any product or service on
any disease, or about the effect of any product or service on the
structure or function of the human body, or about any other health
benefit, or the safety, of any product or service, unless such claim
is true, and substantiated by competent and reliable scientific
evidence. For purposes of this Part, “means and
instrumentalities” shall mean any information, including but not
necessarily limited to any advertising, labeling or promotional
materials, for use by distributors in their marketing or sale of the
Anabolic/Catabolic Index test or Longevity Signal Formula or any
other product or service covered under this order, in or affecting
commerce.
V.
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, or other device,
including franchisees, licensees, or distributors, in connection
with the manufacturing, labeling, advertising, promotion, offering
for sale, sale, or distribution of any food, drug, device, service, or
dietary supplement, in or affecting commerce, shall not
misrepresent, in any manner, expressly or by implication, the
existence, contents, validity, results, conclusions, or
interpretations of any test, study, or research.
VI.
IT IS FURTHER ORDERED that respondents shall:
A. Within seven (7) days after service of this order upon
respondents, deliver to the Commission a list, in the form of
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a sworn affidavit, of all distributors who purchased the
Anabolic/Catabolic Index test or Longevity Signal Formula
from respondents or from one of respondents' other
distributors on or after January 1, 2000. Such list shall
include each distributor's name and address, and, if
available, the telephone number and email address of each
distributor.
B. Within thirty (30) days after service of this order upon
respondents, send by first class mail, with postage prepaid,
an exact copy of the notice attached hereto as Attachment A,
showing the date of mailing, to each distributor who
purchased the Anabolic/Catabolic Index test or Longevity
Signal Formula from respondents or from one of
respondents' other distributors between January 1, 2000, and
the date of service of this order. This mailing shall not
include any other document.
VII.
IT IS FURTHER ORDERED that respondent MaxCell
BioScience, Inc., directly or through any corporation, subsidiary,
division, trade name, or other device, shall:
A. For a period of three (3) years following entry of this order,
send a copy of the notice attached hereto (Attachment A) by
first class mail, with postage prepaid, to any distributor of
the Anabolic/Catabolic Index test, Longevity Signal
Formula, or any other food, drug, device, service, or dietary
supplement; provided, however, that the requirement of this
subpart shall not apply to any distributor who received a
copy of the notice attached hereto (Attachment A) pursuant
to the requirements of subpart VI.B of this order. Such
notice shall be sent within one (1) week from the first
shipment of respondent's products or programs to said
distributor. The mailing shall not include any other
documents.
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B. Institute a reasonable program of surveillance adequate to
reveal whether any of respondent's distributors are
disseminating advertisements or promotional materials that
contain any representation about the Anabolic/Catabolic
Index test, Longevity Signal Formula, or any other food,
drug, device, service, or dietary supplement manufactured
by or purchased from respondent, that is prohibited by Part
I, II, III, or IV of this order.
C. Terminate all sales of the Anabolic/Catabolic Index test,
Longevity Signal Formula, or any other food, drug, device,
service, or dietary supplement to any distributor who is
engaged in disseminating advertisements or promotional
materials that contain any representation about the
Anabolic/Catabolic Index test, Longevity Signal Formula,
or any other food, drug, device, service, or dietary
supplement manufactured by or purchased from respondent,
that is prohibited by Part I, II, III, or IV of this order once
respondent knows or should know that the distributor is or
has been engaged in such conduct.
VIII.
Nothing in this order shall prohibit respondents from making
any representation for any drug that is permitted in labeling for
such drug under any tentative final or final standard promulgated
by the Food and Drug Administration, or under any new medical
device application approved by the Food and Drug
Administration. Nor shall it prohibit respondents from making
any representation for any product that is specifically permitted in
labeling for such product by regulations promulgated by the Food
and Drug Administration pursuant to the Nutrition Labeling and
Education Act of 1990.
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IX.
IT IS FURTHER ORDERED that respondents shall pay the
Federal Trade Commission the sum of one hundred fifty
thousand dollars ($150,000). This payment shall be made in the
following manner:
A. The payment shall be made by wire transfer or certified or
cashier’s check made payable to the Federal Trade
Commission, the payment to be made no later than the date
that this order becomes final.
B. In the event of any default in payment, which default
continues for ten (10) days beyond the due date of payment,
the amount due, together with interest, as computed
pursuant to 28 U.S.C. § 1961 from the date of default to the
date of payment, shall immediately become due and
payable.
C. The funds paid by respondents, together with any accrued
interest, shall, in the discretion of the Commission, be used
by the Commission to provide direct redress to purchasers
of Longevity Signal Formula and/or the Anabolic/Catabolic
Index test in connection with the acts and practices alleged
in the complaint, and to pay any attendant costs of
administration. If the Commission determines, in its sole
discretion, that redress to purchasers of these products is
wholly or partially impracticable or is otherwise
unwarranted, any funds not so used shall be paid to the
United States Treasury. Respondents shall be notified as to
how the funds are distributed, but shall have no right to
contest the manner of distribution chosen by the
Commission. No portion of the payment as herein provided
shall be deemed a payment of any fine, penalty or punitive
assessment.
D. Respondents relinquish all dominion, control, and title to
the funds paid, and all legal and equitable title to the funds
vests in the Treasurer of the United States and in the
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designated consumers. Respondents shall make no claim to
or demand for return of funds, directly or indirectly, through
counsel or otherwise; and in the event of bankruptcy of any
respondent, respondents acknowledge that the funds are not
part of the debtor’s estate, nor does the estate have any
claim or interest therein.
X.
IT IS FURTHER ORDERED that respondent MaxCell
BioScience, Inc., and its successors and assigns, and respondent
Stephen Cherniske shall, for five (5) years after the last date of
dissemination of any representation covered by this order,
maintain and upon request make available to the Federal Trade
Commission for inspection and copying:
A. All advertisements and promotional materials containing the
representation;
B. All materials that were relied upon in disseminating the
representation; and
C. All tests, reports, studies, surveys, demonstrations, or other
evidence in their possession or control that contradict,
qualify, or call into question the representation, or the basis
relied upon for the representation, including complaints and
other communications with consumers or with
governmental or consumer protection organizations.
XI.
IT IS FURTHER ORDERED that respondent MaxCell
BioScience, Inc., and its successors and assigns, and respondent
Stephen Cherniske shall deliver a copy of this order to all current
and future principals, officers, directors, and managers, and to all
current and future employees, agents, and representatives having
responsibilities with respect to the subject matter of this order, and
shall secure from each such person a signed and dated statement
acknowledging receipt of the order. Respondents shall deliver
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this order to current personnel within thirty (30) days after the
date of service of this order, and to future personnel within thirty
(30) days after the person assumes such position or
responsibilities.
XII.
IT IS FURTHER ORDERED that respondent MaxCell
BioScience, Inc., and its successors and assigns shall notify the
Commission at least thirty (30) days prior to any change in the
corporation that may affect compliance obligations arising under
this order, including, but not limited to, a dissolution, assignment,
sale, merger, or other action that would result in the emergence of
a successor corporation; the creation or dissolution of a
subsidiary, parent, or affiliate that engages in any acts or practices
subject to this order; the proposed filing of a bankruptcy petition;
or a change in the corporate name or address. Provided, however,
that, with respect to any proposed change in the corporation about
which respondent learns less than thirty (30) days prior to the date
such action is to take place, respondent shall notify the
Commission as soon as is practicable after obtaining such
knowledge. All notices required by this Part shall be sent by
certified mail to the Associate Director, Division of Enforcement,
Bureau of Consumer Protection, Federal Trade Commission, 600
Pennsylvania Avenue, N.W., Washington, D.C. 20580.
XIII.
IT IS FURTHER ORDERED that respondent Stephen
Cherniske, for a period of ten (10) years after the date of issuance
of this order, shall notify the Commission of the discontinuance of
his current business or employment, or of his affiliation with any
new business or employment. The notice shall include
respondent's new business address and telephone number and a
description of the nature of the business or employment and his
duties and responsibilities. All notices required by this Part shall
be sent by certified mail to the Associate Director, Division of
Enforcement, Bureau of Consumer Protection, Federal Trade
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Commission, 600 Pennsylvania Avenue, N.W., Washington, D.C.
20580.
XIV.
IT IS FURTHER ORDERED that respondent MaxCell
BioScience, Inc., and its successors and assigns, and respondent
Stephen Cherniske shall, within sixty (60) days after service of
this order, and at such other times as the Federal Trade
Commission may require, file with the Commission a report, in
writing, setting forth in detail the manner and form in which they
have complied with this order.
XV.
This order will terminate twenty (20) years from the date of its
issuance, or twenty (20) years from the most recent date that the
United States or the Federal Trade Commission files a complaint
(with or without an accompanying consent decree) in federal court
alleging any violation of the order, whichever comes later;
provided, however, that the filing of such a complaint will not
affect the duration of:
A. Any Part in this order that terminates in less than twenty
(20) years;
B. This order's application to any respondent that is not named
as a defendant in such complaint; and
C. This order if such complaint is filed after the order has
terminated pursuant to this Part.
Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this Part as
though the complaint had never been filed, except that the order
will not terminate between the date such complaint is filed and the
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later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.
By the Commission.
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ATTACHMENT A
LETTER SENT TO DISTRIBUTORS WITH WHOM
RESPONDENT HAS DONE BUSINESS BETWEEN
JANUARY 1, 2000,
AND THE DATE OF SERVICE OF THIS ORDER

[To Be Printed on MaxCell BioScience letterhead]
[NAME AND ADDRESS OF RECIPIENT]
[DATE]
Dear [DISTRIBUTOR'S NAME]:
This letter is to inform you that MaxCell BioScience, Inc.
recently settled a civil dispute with the Federal Trade Commission
regarding its advertising for the Anabolic/Catabolic Index test and
Longevity Signal Formula. Among other things, we have agreed
to notify distributors of the settlement.
As a result of its agreement with the FTC, MaxCell
BioScience, Inc. has consented to desist from, among other
practices, making any claim about the effects on any disease or on
the structure or function of the human body, or about any other
health benefit, or the safety, of any dietary supplement, food,
drug, device, or service, that is not supported by competent and
reliable scientific evidence. Competent and reliable scientific
evidence is defined as tests, analyses, research, studies, or other
evidence based on the expertise of professionals in the relevant
area, that has been conducted and evaluated in an objective
manner by persons qualified to do so, using procedures generally
accepted in the profession to yield accurate and reliable results.
Anecdotal evidence and consumer testimonials are not considered
competent and reliable scientific evidence.
According the FTC complaint, we did not have a reasonable
basis to claim that the ACI test measures a person's overall
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healthiness or youthfulness or that LSF reduces the risk of
atherosclerosis, cures arthritis, lowers blood pressure, lowers
cholesterol levels in the bloodstream, strengthens bones, reduces
or eliminates the need for corrective lenses, or promotes weight
loss and muscle gain without dieting or exercise, increases
glucose tolerance, increases Growth Hormone levels in the body,
thereby causing positive clinical effects on health, or improves
liver function.
As always, your responsibility as a distributor is to utilize only
claims made directly from corporate communications or to have
your advertising approved by the corporation before transmitting
it. Failure to comply with these requirements can result in
termination.
This letter has been provided for your files. If you have any
questions or if you want a copy of the FTC order, please contact
[insert name and telephone number of respondents’ contact].

___________________________
MaxCell BioScience, Inc.

68

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 132
Analysis

Analysis of Proposed Consent Order to Aid Public Comment
The Federal Trade Commission has accepted, subject to final
approval, an agreement containing a consent order from MaxCell
BioScience, Inc. and Stephen Cherniske, president of the
corporation (collectively, “MaxCell”).
The proposed consent order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received, and will
decide whether it should withdraw from the agreement or make
final the agreement's proposed order.
This matter involves alleged misleading representations about
Longevity Signal Formula ("LSF"), a dietary supplement
containing, among other ingredients, arginine, DHEA, and 7-Keto
DHEA, and an Anabolic/Catabolic Index™ ("ACI") test, an
at-home (with laboratory analysis) urine test that measures the
ratio of 17-ketosteroids to creatinine in one urine sample. This
matter concerns allegedly false and unsubstantiated advertising
claims made in cassette tapes and web sites distributed directly to
consumers and through distributors regarding the ability of LSF to
reverse the aging process and, consequently, to prevent, treat, or
cure numerous age-related diseases and conditions, and the ability
of the ACI test to measure a person's overall healthiness and
youthfulness and to prove the effectiveness of LSF for reversing
aging.
According to the FTC complaint, MaxCell falsely claimed that
the ACI test provides a clinical gauge of an individual's overall
healthiness or youthfulness and demonstrates that LSF prevents or
reverses aging. In fact, the complaint alleges that the ACI test
only measures inactive androgen breakdown products in the urine,
which products, in most instances, are not a significant or reliable
measure of overall healthiness or youthfulness. The complaint
further alleges that MaxCell falsely claimed that scientific testing
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demonstrates the ability of LSF to: significantly reduce the risk of
atherosclerosis; increase bone density, improve glucose tolerance,
reduce body fat, increase muscle mass, and increase growth
hormone levels in post-menopausal women; improve liver
function; and significantly increase life expectancy.
In addition, the complaint challenges claims that LSF:
significantly reduces the risk of atherosclerosis; cures arthritis;
lowers blood pressure; significantly lowers cholesterol levels in
the bloodstream; strengthens bones; reduces or eliminates the
need for corrective eyewear; promotes significant weight loss and
muscle gain without dieting or exercise; increases glucose
tolerance; increases Growth Hormone levels in the body, thereby
causing positive clinical effects on health; improves liver
function; prevents or reverses aging; and significantly increases
life expectancy. The complaint alleges that these claims are
unsubstantiated.
Finally, the complaint charges that MaxCell, by providing
advertisements and promotional materials to distributors for use in
their marketing and sale of LSF and the ACI test, have provided
means and instrumentalities to distributors of MaxCell's products
in furtherance of the deceptive and misleading acts or practices
alleged in the complaint.
The proposed consent order contains provisions designed to
prevent MaxCell and its distributors from engaging in similar acts
and practices in the future and to redress consumer injury by
requiring MaxCell to make a monetary payment to the
Commission.
Part I of the order bans claims that the ACI Test or any other
substantially similar device provides a clinical gauge of an
individual's overall healthiness or youthfulness. “Substantially
similar device” is defined as any product that measures the ratio of
17-ketosteroids to creatinine in one urine sample.
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Part II of the order requires that future claims that any test or
device provides a clinical gauge of an individual's overall
healthiness or youthfulness be true and substantiated by competent
and reliable scientific evidence.
Part III of the order requires competent and reliable scientific
evidence as substantiation for future claims that LSF or any other
food, drug, device, service, or dietary supplement provides any of
the specific health benefits challenged above as unsubstantiated.
In addition, Part III. L requires scientific substantiation for any
future claim about the effect of covered products or services on
any disease, on the structure or function of the human body, or
about any other health benefit, or the safety, of any covered
product or service.
Part IV of the order prohibits MaxCell from providing to any
person or entity “means and instrumentalities” that contain any
claim about the effect of any product or service on any disease, or
about the effect of any product or service on the structure or
function of the human body, or about any other health benefit, or
the safety, of any product or service, unless such claim is true and
substantiated by competent and reliable scientific evidence.
“Means and instrumentalities” is defined as any information,
including but not necessarily limited to any advertising, labeling,
or promotional materials, for use by distributors in their marketing
or sale of the ACI test or LSF or any other product or service
covered under the order.
Part V of the order prohibits MaxCell from misrepresenting the
existence, contents, validity, results, conclusions, or
interpretations of any test, study, or research.
.
Part VI of the order requires dissemination of a notice
(“Attachment A”) about the order to MaxCell's distributors who
have purchased the ACI Test or LSF since January 1, 2000. This
notice indicates that MaxCell has agreed to cease making
challenged representations, and warns distributors that they may
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be terminated if they do not conform their representations to the
requirements placed on MaxCell.
Part VII of the order requires dissemination of Attachment A to
future distributors, and that MaxCell monitor their distributors,
and terminate sales to distributors who make representations
prohibited by the order.
Part VIII of the order permits FDA-approved drug claims and
claims for food or dietary supplements authorized under the
Nutrition Labeling and Education Act of 1990.
Part IX of the order requires that MaxCell make a payment of
$150,000 to the Commission, which funds the FTC can forward to
the U.S. Treasury as disgorgement or use for purposes of
consumer redress.
Parts X, XI, XII, and XIV of the order require MaxCell to keep
copies of relevant advertisements and materials substantiating
claims made in the advertisements, to provide copies of the order
to certain of its personnel, to notify the Commission of changes in
corporate structure, and to file compliance reports with the
Commission. Part XIII requires Stephen Cherniske to notify the
Commission of his employment status, and Part XV provides that
the order will terminate after twenty (20) years under certain
circumstances.
The purpose of this analysis is to facilitate public comment on
the proposed order, and it is not intended to constitute an official
interpretation of the agreement and proposed order or to modify in
any way their terms.
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IN THE MATTER OF

FORMOR, INC. AND STAN GOSS
CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5 AND SEC. 12 OF THE FEDERAL TRADE COMM ISSION ACT
Docket C-4021; File No. 0023226
Complaint, July 30, 2001--Decision, July 30, 2001
This consent order addresses health-related advertising claims that Respondent
ForMor, Inc., and one of its officers, Respondent Stan Goss, disseminated on
the Internet and elsewhere for their St. John’s Kava Kava (a dietary supplement
that contains St. John’s W ort) co lloidal silver, and shark cartilage p roducts.
The order, among other things, prohibits the respondents from representing that
ingesting a St. John’s W ort product – or any co vered product or service – is
effective in the treatm ent of H IV/A IDS , colds, syphilis, tuberculo sis, dysentery,
whooping cough, mania, hypochondria, fatigue, or hysteria – unless, at the time
the representation is made, respondents possess and rely upon competent and
reliable scientific evidence that substantiates the representation – and from
representing that ingesting a St. John’s W ort product has no serious drug
interactions. The order also prohibits the respondents from representing that
ingesting colloidal silver is proven effective in the treatment of disease or any
number of diseases, or that medical studies demonstrate that ingesting colloidal
silver is safe or has no adverse side effects. In addition, the order prohibits the
respondents – in connection with the advertising or sale of any shark cartilage
product or any covered prod uct or service – from representing that ingesting
such a product is effective in the treatment of arthritis or other degenerative or
inflammatory conditions, or of brain cancer, without possessing and relying
upon comp etent and reliable scientific evidence that substantiates the
representation. T he order also prohibits the resp ondents – in connection with
the advertising or sale of any covered product or service – from misrepresenting
the existence, contents, validity, results, conclusions, or interpretations of any
test, study, or research. In addition, the order re quires the resp ondents to
provide refunds upon request to purchasers of colloidal silver and Ultimate II
Shark Cartilage Concentrate.

Participants
For the Commission: Susan M. Luciano, Donald G. D’Amato,
Michael Joel Bloom, Thomas A. Cohn, Barbara Anthony, Janis K.
Pappalardo, Gerard R. Butters and Paul A. Pautler.
For the Respondent: Stan Goss, pro se.
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COMPLAINT
The Federal Trade Commission, having reason to believe that
ForMor, Inc., a corporation, also doing business as ForMor
International, and Stan Goss, individually and as an officer of the
corporation (“respondents”), have violated the provisions of the
Federal Trade Commission Act, and it appearing to the
Commission that this proceeding is in the public interest, alleges:
PARAGRAPH 1: Respondent ForMor, Inc. is an Arkansas
corporation with its principal office or place of business at P.O.
Box 2080, Conway, Arkansas 72033.
Respondent Stan Goss is an officer of the corporate
respondent. Individually or in concert with others, he formulates,
directs, or controls the policies, acts, or practices of the
corporation, including the acts and practices alleged in this
complaint. His business address is P.O. Box 2080, Conway,
Arkansas 72033.
PARAGRAPH 2: Respondents have advertised, offered for
sale, sold, and distributed, among other products, St. John’s Kava
Kava, a product containing St. John’s Wort; colloidal silver; and
Ultimate II Shark Cartilage Concentrate. These products are
“foods” and/or “drugs” within the meaning of Sections 12 and 15
of the Federal Trade Commission Act,
15 U.S.C. §§ 52 and 55.
PARAGRAPH 3: The acts and practices of respondents
alleged in this complaint have been in or affecting commerce, as
“commerce” is defined in Section 4 of the Federal Trade
Commission Act.
ForMor, Inc.’s St. John’s Wort Product
PARAGRAPH 4: Respondents have disseminated or have
caused to be disseminated advertisements for St. John’s Kava
Kava, including, but not limited to, the attached Exhibits A and B.
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Advertisements for St. John’s Kava Kava have been disseminated
through, among other media, websites on the Internet. ForMor,
Inc.’s website, http://www.formorintl.com/kava.html (excerpted
in Exhibit A), contains the following statement:
[St. John’s Wort] has also been used for treatment of
infectious diseases such as colds, syphilis, tuberculosis,
dysentery, whooping cough, mania, hypochondria, fatigue,
hysteria and insomnia. . . . Recently St. John’s Wort has
received a great deal of attention in the treatment for human
immuno-deficiency virus (HIV), the virus that can cause
AIDS. . . . Displays Anti-viral Activity [R]esearchers
have reported the discovery of two substances in St. John’s
Wort . . . that displayed anti-viral activity against some
retroviruses. Retroviruses include the human immunodeficiency virus (HIV). Mild to Non-existent Side
Effects Recent medical studies confirm the safety of St.
John’s Wort.
In addition to the above, a brochure advertisement (Exhibit B)
contains the following statement:
Mild to Non-existent Side Effects: In Germany, sixty-six
million daily doses of Hypericum [St. John’s Wort] were taken
in 1994. There were no reports of serious drug interactions or
even toxicity after accidental overdose.
PARAGRAPH 5: Through the means described in
Paragraph 4, respondents have represented, expressly or by
implication, that ingestion of St. John’s Kava Kava is effective in
the treatment of HIV/AIDS, colds, syphilis, tuberculosis,
dysentery, whooping cough, mania, hypochondria, fatigue, and
hysteria.
PARAGRAPH 6: Through the means described in
Paragraph 4, respondents have represented, expressly or by
implication, that they possessed and relied upon a reasonable basis
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that substantiated the representations set forth in Paragraph 5 at
the time the representations were made.
PARAGRAPH 7: In truth and in fact, respondents did not
possess and rely upon a reasonable basis that substantiated the
representations set forth in Paragraph 5 at the time the
representations were made. Respondents did not rely on wellcontrolled scientific studies involving human subjects showing
that ingestion of St. John’s Wort is effective in the treatment of
HIV/AIDS, colds, syphilis, tuberculosis, dysentery, whooping
cough, mania, hypochondria, fatigue, and hysteria. Therefore, the
representation set forth in Paragraph 6 was, and is, false or
misleading.
PARAGRAPH 8: Through the means described in Paragraph 4,
respondents have represented, expressly or by implication, that
ingestion of St. John’s Kava Kava is effective in the treatment of
HIV/AIDS. Respondents have failed to disclose that ingestion of
St. John’s Wort is not compatible with use of protease inhibitors
and other drugs used in the treatment of HIV/AIDS. This fact
would be material to consumers in their purchase or use of the
product. The failure to disclose this fact, in light of the
representation made, was, and is, a deceptive practice.
PARAGRAPH 9: Through the means described in
Paragraph 4, respondents have represented, expressly or by
implication, that ingestion of St. John’s Kava Kava has no serious
drug interactions.
PARAGRAPH 10: In truth and in fact, ingestion of St. John’s
Wort has serious drug interactions. Ingestion of St. John’s Wort
may reduce the effectiveness of drugs used to treat HIV/AIDS, as
well as the effectiveness of cyclosporine (a drug used to prevent
organ transplant rejection), the effectiveness of anticoagulants
(such as warfarin), and the effectiveness of birth control pills.
Therefore, the representation set forth in Paragraph 9 was, and is,
false or misleading.
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ForMor, Inc.’s Colloidal Silver Product
PARAGRAPH 11: Respondents have disseminated or have
caused to be disseminated advertisements for ForMor, Inc.’s
colloidal silver product, including, but not limited to, the attached
Exhibits C and D. Advertisements for ForMor, Inc.’s colloidal
silver product have been disseminated through, among other
media, websites on the Internet.
ForMor, Inc.’s website advertisement,
http://www.formorintl.com/silver.html (excerpted in Exhibit C),
contains the following statement:
[Colloidal Silver] is still considered to be the most universal
antibiotic substance that is non-toxic in its microconcentrations of 3 to 5-ppm. . . . It has been proven to be
useful against over 650 different infectious conditions . . . . [It]
is the only form of silver that can be used safely as a
supplement. . . . The colloidal particles diffuse gradually
throughout the blood and give prolonged therapeutic action.
Kills over 650 Different Disease Causing Germs. . . . All
harmful bacteria, fungi and virus are killed within 6 minutes of
contact with silver and no disease organism can live in the
presence of even minute traces of silver. . . . The following is
a list of some of the pre-1938 documented uses of silver,
particularly in the colloidal form, for the treatment of various
conditions and pathogens: [the list includes, among other
things, arthritis, blood poisoning, cancer, cholera, diphtheria,
diabetes, dysentery, gonorrheal herpes, influenza, leprosy,
lupus, malaria, meningitis, rheumatism, shingles, staph
infections, strep infections, syphilis, tuberculosis, whooping
cough, and yeast infections]. Colloidal silver was widely used
in the U.S. 60 to 70 years ago as an antibacterial . . . . [I]ts
utilization grew impractical [due to the high price of silver in
the 1930s].
A brochure advertisement (Exhibit D) adds:
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SAFE AND EFFECTIVE Some lab tests have shown that
‘true’ Colloidal Silver has little effect on ‘friendly’ bacteria
while being highly useful against infections . . . . Medical
tests indicate no known adverse effects from the use of
properly prepared Colloidal Silver. . . . [It] may be gargled,
dropped into the eyes or ears, used vaginally, anally, atomized,
or inhaled into the nose or lungs. [T]here are no side effects
whatsoever from the highest concentration. . . . [footnote
omitted] It also does not stain the skin, unlike certain
pharmaceutical preparations of silver . . . . [footnote omitted]
From extensive research and experiments with Silver in
medicine, Dr. Robert O. Brecker . . . discovered that all
cancer cells changed back to normal. Dr. Bjorn Nordstrom . .
. has used silver in his cancer cure method for many years. . . .
This has brought remission in patients who were given up on
by other doctors.”
The brochure advertisement (Exhibit D) also includes testimonials
such as:
I had a cancerous spot near my forefinger and thumb and I put
a bandage with cotton soaked in silver twice a day for 2 weeks
and it went completely away. I also had an eye infection which
I doctored with 2 drops of the silver twice a day and the
infection was gone in three days.
Ray Pantry, Oklahoma City, OK
PARAGRAPH 12: Through the means described in
Paragraph 11, respondents have represented, expressly or by
implication, that:
A.

Ingestion of colloidal silver is proven effective in the
treatment of over 650 infectious diseases; and

B.

Medical tests prove that ingestion of colloidal silver is
safe and has no adverse side effects.
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PARAGRAPH 13: In truth and in fact, ingestion of colloidal
silver is not proven effective in the treatment of over 650
infectious diseases, and medical tests do not prove that ingestion
of colloidal silver is safe and has no adverse side effects.
Therefore, the representations set forth in Paragraph 12 were, and
are, false or misleading.
PARAGRAPH 14: Through the means described in
Paragraph 11, respondents have represented, expressly or by
implication, that:
A.

Ingestion of colloidal silver is effective in the treatment
of arthritis, blood poisoning, cancer, cholera, diphtheria,
diabetes, dysentery, gonorrheal herpes, influenza,
leprosy, lupus, malaria, meningitis, rheumatism, shingles,
staph infections, strep infections, syphilis, tuberculosis,
whooping cough, and yeast infections; and

B.

A testimonial from a consumer appearing in the
advertisement for ForMor, Inc.’s colloidal silver reflects
the typical or ordinary experience of persons with cancer
who use the product.

PARAGRAPH 15: Through the means described in
Paragraph 11, respondents have represented, expressly or by
implication, that they possessed and relied upon a reasonable basis
that substantiated the representations set forth in Paragraph 14 at
the time the representations were made.
PARAGRAPH 16: In truth and in fact, respondent did not
possess and rely upon a reasonable basis that substantiated the
representations set forth in Paragraph 14 at the time the
representations were made. For example, respondents did not rely
on well-controlled scientific studies in human subjects showing
colloidal silver is effective in the treatment of arthritis, blood
poisoning, cancer, cholera, diphtheria, diabetes, dysentery,
gonorrheal herpes, influenza, leprosy, lupus, malaria, meningitis,
rheumatism, shingles, staph infections, strep infections, syphilis,
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tuberculosis, whooping cough, and yeast infections, and there are
no reports of such studies in the publicly available scientific
literature. In addition, the FDA issued a final rule, effective
September 16, 1999, finding and establishing that all OTC drug
products containing colloidal silver ingredients or silver salts for
internal or external use are not generally recognized as safe and
effective. Therefore, the representation set forth in Paragraph 15
was, and is, false or misleading.
ForMor, Inc.’s Ultimate II Shark Cartilage Concentrate
PARAGRAPH 17: Respondents have disseminated or have
caused to be disseminated advertisements for ForMor, Inc.’s
Ultimate II Shark Cartilage Concentrate product, including, but
not limited to, the attached Exhibits E and F. Advertisements for
ForMor, Inc.’s Ultimate II Shark Cartilage Concentrate have been
disseminated through, among other media, websites on the
Internet.
ForMor, Inc.’s website, http://www.formorintl.com/ultimate.html
(excerpted in Exhibit E), contains the following statement:
The Results Are In On Shark Cartilage. Dr. Freeman cites
exciting scientific research on using shark cartilage
supplements in the successful treatment of arthritis. These
experiments . . . were overwhelmingly effective in relieving
joint pain and inflammation. A dozen elderly arthritic
patients with severe knee pain were treated with shark cartilage
by Dr. Joseph Orcasity. . . . He reported that after four weeks
of taking shark cartilage, most patients exhibited reduced pain
and swelling and greater mobility. . . . Clinical Uses: The
current medical literature contains much scientific evidence
that shark cartilage is a tremendously effective treatment in
many degenerative and inflammatory conditions.
In addition to the above, a brochure advertisement (Exhibit F)
includes several testimonials, including:
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Before I started taking [Ultimate II Shark Cartilage
Concentrate] . . . I had constant pain and I couldn’t see, mainly
out of my right eye. I had pretty bad headaches that were much
like migraines. The doctors told me I had a terminal brain
tumor that was big and growing. . . . Now, since I’ve taken the
shark cartilage, everything is changing. I can see, I don’t have
very much pain . . . . And the doctor says the tumor is going
down. . . . The doctor is very pleased and I don’t have to see
him for 6 months. . . .
–Cherie Brandstetter, Texas
PARAGRAPH 18: Through the means described in
Paragraph 17, respondents have represented, expressly or by
implication, that:
A.

Ingestion of shark cartilage is effective in the treatment
of arthritis and other degenerative and inflammatory
conditions;

B.

Ingestion of shark cartilage is effective in the treatment
of brain cancer; and

C.

A testimonial from a consumer appearing in the
advertisements for ForMor, Inc.’s Ultimate II Shark
Cartilage Concentrate reflects the typical or ordinary
experiences of persons with brain cancer who use the
product.

PARAGRAPH 19: Through the means described in
Paragraph 17, respondents have represented, expressly or by
implication, that they possessed and relied upon a reasonable basis
that substantiated the representations set forth in Paragraph 18 at
the time the representations were made.
PARAGRAPH 20: In truth and in fact, respondents did not
possess and rely upon a reasonable basis that substantiated the
representations set forth in Paragraph 18 at the time the
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representations were made. Researchers generally believe that
some substance in shark and bovine cartilage may inhibit blood
vessel formation necessary to furnish oxygen and other nutrients
to cancer cells. To date, however, all verified animal and human
studies involving oral or rectal administration of shark cartilage
have failed to demonstrate anti-cancer effectiveness. Similarly,
the arthritis-related materials do not include well-controlled
clinical studies involving the ingestion of shark cartilage by
human subjects. Therefore, the representation set forth in
Paragraph 19 was, and is, false or misleading.
PARAGRAPH 21: Through the means described in
Paragraph 17, respondents have represented, expressly or by
implication, that scientific research establishes that ingestion of
shark cartilage is effective in the treatment of arthritis and other
degenerative and inflammatory conditions.
PARAGRAPH 22: In truth and in fact, scientific research
does not establish that ingestion of shark cartilage is effective in
the treatment of arthritis and other degenerative and inflammatory
conditions. Therefore, the representation set forth in Paragraph 21
was, and is, false or misleading.
PARAGRAPH 23: The acts and practices of respondents as
alleged in this complaint constitute unfair or deceptive acts or
practices, and the making of false advertisements, in or affecting
commerce, in violation of Sections 5(a) and 12 of the Federal
Trade Commission Act.
THEREFORE, the Federal Trade Commission this thirtieth day
of July, 2001, has issued this complaint against respondents.
By the Commission.
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DECISION AND ORDER
The Federal Trade Commission ("Commission"), having
initiated an investigation of certain acts and practices of the
respondents named in the caption hereof, and the respondents
having been furnished thereafter with a copy of a draft of
complaint which the Commission’s Northeast Region proposed to
present to the Commission for its consideration and which, if
issued by the Commission, would charge respondents with
violation of the Federal Trade Commission Act; and
The respondents and counsel for the Commission having
thereafter executed an agreement containing a consent order, an
admission by the respondents of all the jurisdictional facts set
forth in the aforesaid draft of complaint, a statement that the
signing of said agreement is for settlement purposes only and does
not constitute an admission by respondents that the law has been
violated as alleged in such complaint, or that the facts as alleged
in such complaint, other than jurisdictional facts, are true and
waivers and other provisions as required by the Commission’s
Rules; and
The Commission, having thereafter considered the matter and
having determined that it had reason to believe that the
respondents have violated the said Act, and that a complaint
should issue stating its charges in that respect, and having
thereupon accepted the executed consent agreement and placed
such agreement on the public record for a period of thirty (30)
days, (and having duly considered the comments received) now in
further conformity with the procedure prescribed in Section 2.34
of its Rules, the Commission hereby issues its complaint, makes
the following jurisdictional findings and enters the following
order:
1a. Respondent ForMor, Inc. d/b/a ForMor International
(“ForMor”) is an Arkansas corporation with its principal office or
place of business at P.O. Box 2080, Conway, Arkansas 72033.
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1b. Respondent Stan Goss is an officer of the corporate
respondent. Individually or in concert with others, he formulates,
directs, or controls the policies, acts, or practices of the
corporation. His business address is P.O. Box 2080, Conway,
Arkansas 72033.
2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the
proceeding is in the public interest.
ORDER
DEFINITIONS
For purposes of this order, the following definitions shall
apply:
A. Unless otherwise specified, “respondents” shall mean
ForMor, Inc. doing business as ForMor International, a
corporation, its successors and assigns and its officers; Stan Goss,
individually and as an officer of the corporation; and each of the
above’s agents, representatives, and employees.
B. “Commerce” shall mean as defined in Section 4 of the Federal
Trade Commission Act,
15 U.S.C. § 44.
C. “Competent and reliable scientific evidence” shall mean
tests, analyses, research, studies, or other evidence based on the
expertise of professionals in the relevant area, that have been
conducted and evaluated in an objective manner by persons
qualified to do so, using procedures generally accepted in the
profession to yield accurate and reliable results.
D. “Product Label” shall mean any label or other written,
printed, or graphic matter upon any product or accompanying any
product, including package labels, bottle labels, and package
inserts.
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E. “Clear(ly) and prominent(ly)” shall mean as follows:
1. In an advertisement communicated through an electronic
medium (such as television, video, radio, and interactive media
such as the Internet, online services and software), the disclosure
shall be presented simultaneously in both the audio and visual
portions of the advertisement. Provided, however, that in any
advertisement presented solely through visual or audio means, the
disclosure may be made through the same means in which the ad
is presented. Provided, further, that in any advertisement
communicated through interactive media which is presented
predominantly through visual or audio means, the disclosure may
be made through the same means in which the ad is predominantly
presented. The audio disclosure shall be delivered in a volume
and cadence sufficient for an ordinary consumer to hear and
comprehend it. The visual disclosure shall be of a size and shade,
with a degree of contrast to the background against which it
appears, and shall appear on the screen for a duration and in a
location, sufficiently noticeable for an ordinary consumer to read
and comprehend it.
2. In a print advertisement, promotional material, or
instructional manual, the disclosure shall be in a type size and
location sufficiently noticeable for an ordinary consumer to read
and comprehend it, in print that contrasts with the background
against which it appears. In multi-page documents, the disclosure
shall appear on the cover or, alternatively, on the first page.
3. On a product label, the disclosure shall be in a type size and
location sufficiently noticeable for an ordinary consumer to read
and comprehend it and in print that contrasts with the background
against which it appears. Provided, however, if a disclosure on a
bottle label or package label is made in a location other than the
principal display panel, the bottle label or package label shall
include the statement, “See important safety warning(s) on
[insert disclosure location],” as follows: (i) in a type size and
location on the principal display panel sufficiently noticeable for
an ordinary consumer to read and comprehend it; (ii) in print that
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contrasts with the background against which it appears; and (iii)
within a border that is a color or shade that contrasts with the
background against which it appears. Provided further, that in a
multi-page insert, the disclosure shall appear on the cover page or
first page.
Nothing contrary to, inconsistent with, or in mitigation of the
disclosure shall be used in any advertisement or on any label.
F. In the case of advertisements disseminated by means of an
interactive electronic medium, such as software, the Internet, or
online services, "in close proximity" shall mean on the same
Web page, online service page, or other electronic page, and
proximate to the triggering representation, and shall not include
disclosures accessed or displayed through hyperlinks, pop-ups,
interstitials or other means.
G. “Purchaser for resale” shall mean any purchaser of any of
respondents’ St. John’s Wort, colloidal silver, or shark cartilage
products who orders: (a) five (5) or more units of any such
product(s) at any one time; or (b) twenty (20) or more units of any
such products(s) in any three (3) month period.
H. “Food,” “drug,” and “device” shall mean as “food,” “drug,”
and “device” are defined in Section 15 of the Federal Trade
Commission Act, 15 U.S.C. § 55.
I. “Covered product or service” shall mean any service,
program, dietary supplement, food, drug, or device.
J. “St. John’s Wort product” shall mean ForMor, Inc.’s St.
John’s Kava Kava or any covered product or service for which
the term “Hypericum Perforatum” or “St. John’s Wort” appears
on the covered product or service label or in any advertising or
promotion, and any covered product or service containing
“Hypericum Perforatum” or “St. John’s Wort.”
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K. Colloidal silver product” shall mean ForMor, Inc.’s colloidal
silver or any covered product or service label for which the term
“colloidal silver” or “silver salts” appears on the covered product
or service label or in any advertising or promotion, and any
covered product or service containing “colloidal silver” or “silver
salts.”
L. “Shark cartilage product” shall mean ForMor, Inc.’s
Ultimate II Shark Cartilage Concentrate or any covered product or
service label for which the term “shark cartilage” appears on the
covered product or service label or any advertising or promotion,
and any covered product or service containing “shark cartilage.”
M.A requirement that respondents “notify the Commission,”
“file with the Commission” or “deliver to the Commission”
shall mean that the respondents shall send the necessary
information via first-class mail, costs prepaid, to the Associate
Director for Division of Enforcement, Federal Trade Commission,
600 Pennsylvania Avenue, N.W., Washington, D.C. 20580.
Attention: In the Matter of ForMor, Inc.
N. “Person” shall mean a natural person, organization or other
legal entity, including a partnership, corporation, proprietorship,
association, cooperative, or any other group acting together as an
entity.
ORDER
I.
IT IS ORDERED that respondents, directly or through any
corporation, subsidiary, division, trade name, or other device, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of any St. John’s
Wort product, or any covered product or service in or affecting
commerce, shall not make any representation, in any manner,
expressly or by implication, that ingestion of such product is
effective in the treatment of HIV/AIDS, colds, syphilis,
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tuberculosis, dysentery, whooping cough, mania, hypochondria,
fatigue, or hysteria unless, at the time the representation is made,
respondents possess and rely upon competent and reliable
scientific evidence that substantiates the representation.
II.
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, trade name, or other
device, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of
any St. John’s Wort product in or affecting commerce, shall not
make any representation, in any manner, expressly or by
implication, that ingestion of such product has no serious drug
interactions.
III.
IT IS FURTHER ORDERED that in any advertisement,
promotional material, or product label for any St. John’s Wort
product, that contains any representation about the efficacy,
performance, or safety of such product, and in any discussion,
communicated via electronic mail or any telephone line, that
contains any representation about the efficacy, performance, or
safety of any St. John’s Wort product, respondents, directly or
through any corporation, subsidiary, division, trade name, or other
device, shall make clearly and prominently, the following
disclosure:
WARNING: St. John’s Wort can have potentially
dangerous interactions with some prescription drugs.
Consult your physician before taking St. John’s Wort if you
are currently taking anticoagulants, oral contraceptives, antidepressants, anti-seizure medications, drugs to treat HIV or
prevent transplant rejection, or any other prescription drug.
This product is not recommended for use if you are or could
be pregnant unless a qualified health care provider tells you
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to use it. The product may not be safe for your developing
baby.
unless respondents possess competent and reliable scientific
evidence that such product produces no adverse drug interactions
or side effects.
Provided, however, that the product label requirements of this
Part shall not apply to products that are shipped to consumers or
purchasers for resale less than thirty (30) days after the date of
service of this order; and, provided further, that with regard to
products shipped after thirty (30) days of the date of service of this
order, respondents may affix the disclosure clearly and
prominently by sticker or other device on the labels of products
manufactured prior to thirty (30) days after the service of this
order.
Provided further, that in the event that the Food and Drug
Administration issues a final rule requiring a warning on the
labeling of products containing St. John’s Wort, respondents may
substitute that warning for the disclosure required under this Part.
IV.
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, trade name, or other
device, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of
any colloidal silver product in or affecting commerce, shall not
make any misrepresentation, in any manner, expressly or by
implication, that:
A. Ingestion of colloidal silver is proven effective in the
treatment of disease or any number of diseases; or
B. Medical studies demonstrate that ingestion of colloidal
silver is safe or has no adverse side effects.
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V.
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, trade name, or other
device, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of
any colloidal silver product, or any covered product or service in
or affecting commerce, shall not make any representation,
expressly or by implication, that ingestion of colloidal silver is
effective in the treatment of arthritis, blood poisoning, cancer,
cholera, diphtheria, diabetes, dysentery, gonorrheal herpes,
influenza, leprosy, lupus, malaria, meningitis, rheumatism,
shingles, staph infections, strep infections, syphilis, tuberculosis,
whooping cough, or yeast infections unless, at the time the
representation is made, respondents possess and rely upon
competent and reliable scientific evidence that substantiates the
representation.
VI.
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, trade name, or other
device, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of
any shark cartilage product, or any covered product or service in
or affecting commerce, shall not make any representation, in any
manner, that ingestion of such product:
A. Is effective in the treatment of arthritis or other degenerative
or inflammatory conditions; or
B. Is effective in the treatment of brain cancer;
unless, at the time the representation is made, respondents possess
and rely upon competent and reliable scientific evidence that
substantiates the representation.
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VII.
IT FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, trade name, or other
device, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of
any covered product or service in or affecting commerce, shall not
misrepresent, in any manner, expressly or by implication, the
existence, contents, validity, results, conclusions, or
interpretations of any test, study, or research.
VIII.
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, trade name, or other
device, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of
any covered product or service in or affecting commerce, shall not
represent, in any manner, expressly or by implication, that the
experience represented by any user testimonial or endorsement of
the covered product or service represents the typical or ordinary
experience of members of the public who use the covered product
or service, unless:
A. At the time the representation is made, respondents possess
and rely upon competent and reliable scientific evidence
that substantiates the representation; or
B. Respondents disclose, clearly and prominently, and in close
proximity to the endorsement or testimonial, either:
1. What the generally expected results would be for users of
the covered product or service; or
2. The limited applicability of the endorser’s experience to
what consumers may generally expect to achieve, that is,
that consumers should not expect to experience similar
results.
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For purposes of this Part, “endorsement” shall mean as defined in
16 C.F.R.§ 255.0(b).
IX.
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, trade name, or other
device, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of
any St. John’s Wort product, colloidal silver product, shark
cartilage product, or any covered product or service in or affecting
commerce, shall not make any representation, in any manner,
expressly or by implication:
A. That such covered product or service is effective in the
mitigation, treatment, prevention, or cure of any disease or
illness; or
B. About the health benefits, performance, safety, or efficacy
of any such covered product or service; unless, at the time the
representation is made, respondents possess and rely upon
competent and reliable scientific evidence that substantiates the
representation.
X.
IT IS FURTHER ORDERED that respondents shall:
A. Within seven (7) days after service of this order upon
respondents, deliver to the Commission a list, in the form of
a sworn affidavit, of all persons who purchased, on or after
January 1, 1999, a St. John’s Wort product from
respondents. Such list shall include each purchaser’s name
and address, and, if available, telephone number and email
address, and shall designate whether each purchaser is a
“purchaser for resale” as defined in this order.
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B. Within seven (7) days after service of this order upon
respondents, deliver to the Commission a list, in the form of
a sworn affidavit, of all persons who purchased, on or after
January 1, 1999, a colloidal silver and/or shark cartilage
product from respondents. Such list shall include each
purchaser’s name and address, and, if available, telephone
number and email address, the full purchase price, including
shipping, handling, and taxes, of any colloidal silver and/or
shark cartilage product purchased from respondent, and
shall designate whether each purchaser is a “purchaser for
resale” as defined in this order.
C. Within thirty (30) days after service of this order upon
respondents, send by first class mail, with postage prepaid,
an exact copy of the notice attached hereto as Attachment A,
showing the date of mailing, to each person who purchased
from respondent any St. John’s Wort product, colloidal
silver product, and/or shark cartilage product between
January 1, 1999 and the date of service of this order. This
mailing shall not include any other document.
XI.
IT IS FURTHER ORDERED that respondents shall refund
the full purchase price of colloidal silver and shark cartilage
products purchased from respondents between January 1, 1999
and the date of service of this order, including shipping and
handling and applicable taxes, to each purchaser whose request
for a refund is received by ForMor within ninety (90) days after
the date of mailing shown on Attachment A. To receive a refund
the purchaser must substantially complete a Refund Request in the
form of the Refund Request appended to Attachment A and return
it to ForMor, Inc. at the address indicated thereon. The refund
shall be paid within fifteen (15) business days of respondents’
receipt of the purchaser’s substantially completed declaration.

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 132

107

Decision and Order

XII.
IT IS FURTHER ORDERED that respondents shall, no later
than one hundred and eighty (180) days after the date of service of
this order, deliver to the Commission a report, in the form of a
sworn affidavit executed on behalf of respondents. This report
shall specify the steps respondents have taken to comply with the
terms of Part X and XI of this order and shall state, without
limitation:
A. The name and address of each purchaser to whom
respondents sent the notice attached hereto as Attachment A as
required under Part X;

B. The name and address of each purchaser from whom
respondents received a refund request;
C. The date on which each request was received and the
amount of the refund requested;
D. The amount of the refund provided by respondents to each
such purchaser;
E. The status of any disputed refund request and the
identification of each purchaser whose refund request is disputed,
by name, address, and amount of the claim; and
F. The total amount of refunds paid by respondents.
XIII.
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, trade name, or other
device, shall:
A. Take reasonable steps sufficient to monitor and ensure that
all employees and agents engaged in sales, order verification,

108

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 132
Decision and Order

or other customer service functions comply with Parts I
through IX of this order. Such steps shall include adequate
monitoring of all advertisements, promotions, sales
presentations, and other oral and written communication with
customers regarding such products. Respondents, at a
minimum, shall:
1. Conduct periodic monitoring of representations
concerning St. John’s Wort, colloidal silver, and shark
cartilage products, and any other covered product or service,
made by persons engaged in sales or other customer service
functions, including representations made orally or through
electronic communications;
2. Conduct periodic monitoring of representations made
about St. John’s Wort, colloidal silver, and shark cartilage
products, and any other covered product or service, on all
Internet websites operated and maintained by respondents;
and
3. Establish a procedure for receiving, maintaining, and
responding to consumer complaints.
B. Terminate any employee or agent who knowingly engages
in any conduct prohibited by Parts I through IX of this order once
respondents know or should know that such person is or has been
engaged in such conduct.
XIV.
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, trade name, or other
device, shall:
A. For a period of three (3) years following the entry of this
order, send a copy of the notice attached hereto as
Attachment A to each purchaser for resale of any St. John’s
Wort product, colloidal silver product, or shark cartilage
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product who has not previously received the notice. Such
notice shall be sent either by first class certified mail, return
receipt requested, within one week from the shipment of
product triggering the obligation to provide notice or shall
be included, in a conspicuous manner, with such shipment.
B. In the event that respondents receive any information that
subsequent to receipt of a copy of the notice attached hereto
as Attachment A any purchaser for resale is using or
disseminating any advertisement or promotional material, or
making any oral statement, that contains any representation
that is prohibited by Parts I, II, or IV through IX of this
order, or that does not contain the disclosure required
pursuant to Part III of this order, respondents shall promptly
investigate such information and upon verification shall
immediately terminate, and shall not resume, sales or
shipments to such purchaser for resale.
XV.
Nothing in this order shall prohibit respondents from making
any representation for any drug that is permitted in labeling for
such drug under any tentative final or final standard promulgated
by the Food and Drug Administration, or under any drug
application approved by the Food and Drug Administration. Nor
shall it prohibit respondent from making any representation for
any product that is specifically permitted in labeling for such
product by regulations promulgated by the Food and Drug
Administration pursuant to the Nutrition Labeling and Education
Act of 1990.
XVI.
IT IS FURTHER ORDERED that respondent ForMor, Inc.,
and its successors and assigns, and respondent Stan Goss shall, for
five (5) years after the last date of dissemination of any
representation covered by this order, maintain and upon request
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make available to the Federal Trade Commission for inspection
and copying:
A. All advertisements and promotional materials containing the
representation;
B. All materials that were relied upon in disseminating the
representation; and
C. All tests, reports, studies, surveys, demonstrations, or other
evidence in their possession or control that contradict,
qualify, or call into question the representation, or the basis
relied upon for the representation, including complaints and
other communications with consumers or with
governmental or consumer protection organizations.
XVII.
IT IS FURTHER ORDERED that respondent ForMor, Inc.,
and its successors and assigns, and respondent Stan Goss, shall
deliver a copy of this order to all current and future principals,
officers, directors, and managers, and to all current and future
employees, agents, and representatives having responsibilities
with respect to the subject matter of this order, and shall secure
from each such person a signed and dated statement
acknowledging receipt of the order. Respondents shall deliver
this order to current personnel within thirty (30) days after the date
of service of this order, and to future personnel within fifteen (15)
days after the person assumes such position or responsibilities.
XVIII.
IT IS FURTHER ORDERED that respondent ForMor, Inc.
and its successors and assigns shall notify the Commission at least
thirty (30) days prior to any change in the corporation that may
affect compliance obligations arising under this order, including
but not limited to a dissolution, assignment, sale, merger, or other
action that would result in the emergence of a successor
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corporation; the creation or dissolution of a subsidiary, parent, or
affiliate that engages in any acts or practices subject to this order;
the proposed filing of a bankruptcy petition; or a change in the
corporate name or address. Provided, however, that, with respect
to any proposed change in the corporation about which respondent
learns less than thirty (30) days prior to the date such action is to
take place, respondent shall notify the Commission as soon as is
practicable after obtaining such knowledge.
XIX.
IT IS FURTHER ORDERED that respondent Stan Goss, for
a period of three (3) years after the date of issuance of this order,
shall notify the Commission of the discontinuance of his current
business or employment, or of his affiliation with any new
business or employment. The notice shall include respondent’s
new business address and telephone number and a description of
the nature of the business or employment and his duties and
responsibilities.
XX.
IT IS FURTHER ORDERED that respondent ForMor, Inc.,
and its successors and assigns, and respondent Stan Goss shall,
within sixty (60) days after the date of service of this order, and at
such other times as the Federal Trade Commission may require,
file with the Commission a report, in writing, setting forth in
detail the manner and form in which they have complied with this
order.
XXI.
This order will terminate twenty (20) years from the date of its
issuance, or twenty (20) years from the most recent date that the
United States or the Federal Trade Commission files a complaint
(with or without an accompanying consent decree) in federal court
alleging any violation of the order, whichever comes later;
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provided, however, that the filing of such a complaint will not
affect the duration of:
A. Any Part of this order that terminates in less than twenty
(20) years;
B. This order’s application to any respondent that is not named
as a defendant in any
such complaint; and
C. This order if such complaint is filed after the order has
terminated pursuant to this Part.
Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this Part as
though the complaint had never been filed, except that the order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.
By the Commission.
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ATTACHMENT A
[Insert Date]

Dear ForMor Customer,
This letter is to inform you that ForMor, Inc. recently settled a
dispute with the Federal Trade Commission regarding our
advertising for St. John’s Kava Kava, Colloidal Silver, and
Ultimate II Shark Cartilage Concentrate products. Under the
terms of our settlement, we agreed to offer refunds to
purchasers of Colloidal Silver and Shark Cartilage products.
Refund instructions are contained in the last page of this letter.
We also agreed to notify purchasers of St. John’s Wort
products of serious drug interactions that may result from use
of those products. The settlement further requires us to instruct
resellers to stop using advertising or promotional materials that
make any of the representations prohibited by the settlement. Our
distributor agreements permit resellers to use only ForMorapproved promotional materials, and we will terminate all sales to
resellers that violate that agreement.
The FTC complaint alleges that ForMor engaged in deceptive
advertising of its St. John’s Kava Kava, Colloidal Silver, and
Ultimate II Shark Cartilage Concentrate products, and the FTC
order imposes various requirements on ForMor in connection with
its past and future advertising of these and other products.
• St. John’s Kava Kava.
The FTC complaint alleges that our advertising materials
claimed, expressly or by implication, that use of St. John’s
Kava Kava, which contains St. John’s Wort, is effective in the
treatment of HIV/AIDS, colds, syphilis, tuberculosis,
dysentery, whooping cough, mania, hypochondria, fatigue, and
hysteria; and that ingestion of St. John’s Kava Kava has no
serious drug interactions. The complaint challenges these
claims. In particular, the FTC notes that ingestion of St.
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John’s Kava Kava has the potential for serious drug
interactions with certain prescription medications. Ingestion of
St. John’s Wort may reduce the effectiveness of drugs used to
treat HIV/AIDS, drugs used to prevent organ transplant
rejection, anticoagulants, and birth control pills.
The FTC order prohibits us from making any of the challenged
claims unless we have competent and reliable scientific
evidence to support them. In addition, it requires us to state
clearly and prominently in any advertisement of any St. John’s
Wort product the following, unless we have competent and
reliable scientific evidence that the product produces no
adverse drug interactions or side effects:
WARNING: St. John’s Wort can have potentially
dangerous interactions with some prescription drugs.
Consult your physician before taking St. John’s Wort if
you are currently taking anticoagulants, oral
contraceptives, anti-depressants, anti-seizure
medications, drugs to treat HIV or prevent transplant
rejection, or any other prescription drug. This product is
not recommended for use if you are or could be pregnant
unless a qualified health care provider tells you to use it.
The product may not be safe for your developing baby.
• Colloidal Silver.
The FTC complaint alleges that our advertising materials
claimed, expressly or by implication, that Colloidal Silver is
proven effective in the treatment of over 650 infectious
diseases; and that medical tests prove that ingestion of
Colloidal Silver is safe and has no adverse side effects. The
complaint alleges that these claims are false or misleading.
According to the FTC complaint, our advertising materials also
claimed, expressly or by implication, that ingestion of
Colloidal Silver is effective in the treatment of arthritis, blood
poisoning, cancer, cholera, diphtheria, diabetes, dysentery,
gonorrheal herpes, influenza, leprosy, lupus, malaria,
meningitis, rheumatism, shingles, staph infections, strep
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infections, syphilis, tuberculosis, whooping cough, and yeast
infections. The complaint alleges that the information on
which we relied in making these claims was not competent and
reliable scientific evidence, as required by law. The complaint
notes in particular that the United States Food and Drug
Administration previously determined that adequate scientific
evidence did not support the safety and efficacy of Colloidal
Silver. In addition, the complaint alleges that we
misrepresented, in our use of testimonials, that the experiences
recited reflected the typical experience of persons with cancer
who use the product.
The FTC order prohibits us from making any of the challenged
claims unless we have competent and reliable scientific
evidence to support them. In addition, it prohibits us from
misrepresenting that ingestion of Colloidal Silver is proven
effective in the treatment of disease or any number of diseases;
and that medical tests prove that ingestion of Colloidal Silver is
safe and has no adverse side effects.
• Ultimate II Shark Cartilage Concentrate.
The FTC complaint also alleges, among other things, that our
advertising expressly or implicitly claimed that Ultimate II
Shark Cartilage Concentrate is effective in the treatment of
arthritis and other degenerative or inflammatory conditions and
cancer, and that we did not have competent and reliable
scientific evidence for those claims. In addition, the complaint
alleges that we misrepresented, in our use of testimonials, that
the experiences recited reflected the typical experience of
persons with brain cancer who use the product.
The FTC order prohibits our making therapeutic efficacy,
safety, and certain other claims unless we have competent and
reliable scientific evidence to support them
• All Foods, Drugs, Dietary Supplements, Devices, Programs,
or Services.
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In addition, the FTC order provides that we must not claim that
any food, drug, dietary supplement, device, program, or service
is effective in the mitigation, treatment, prevention, or cure of
any disease or illness or make any claim about the health
benefits, performance, safety, or efficacy of any such product
or service unless we have competent and reliable scientific
evidence for such claims.
Again, you may obtain a refund for purchases of Colloidal
Silver and Shark Cartilage products by following the
instructions on the last page of this letter. If you have any
questions, please contact our Customer/Member Service
representative, toll free, at 888/270-4793. Thank you for your
cooperation and your business.
Sincerely,

Stan Goss, President
ForMor, Inc.

copy: Associate Director, Division of Enforcement
Bureau of Consumer Protection
Federal Trade Commission
Washington, D.C. 20580
COLLOIDAL SILVER AND SHARK CARTILAGE
PRODUCT
REFUND CONDITIONS AND PROCEDURES
ForMor, Inc. (“ForMor”) will refund the full purchase price of
Colloidal Silver and Shark Cartilage products purchased from
ForMor between January 1, 1999 and [insert effective date of
order], including shipping and handling and applicable taxes, to
each purchaser whose request for a refund is received by ForMor
within ninety (90) days after the date of this letter. To receive
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your refund you must complete the attached Refund Request and
return it to ForMor at [insert address].
_____________________________________________________

REFUND REQUEST
The undersigned hereby requests a refund for the purchase of
Colloidal Silver and/or Shark Cartilage products.

Full Name (Please Print): ________________________
ForMor ID # (if available)__________
Address:_______________________________
_______________________________
_______________________________
_______________________________
Product(s) Purchased:
__________________________________________________
Purchase Price, including shipping, handling, and taxes:
______________
It is not necessary to include proof of purchase, such as credit
card statements, canceled checks, or receipts, but doing so
may expedite your refund request in the event of a dispute
concerning the amount of your refund.

Signature of Purchaser: _______________
Date: ___________________________
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Analysis of Proposed Consent Order to Aid Public Comment
The Federal Trade Commission has accepted, subject to final
approval, an agreement to a proposed consent order from ForMor,
Inc. (“ForMor”), a corporation, and Stan Goss, individually and as
an officer of the corporation (“proposed respondents”).
The proposed consent order has been placed on the public
record for thirty (30) days for the receipt of comments by
interested persons. Comments received during this period will
become part of the public record. After thirty (30) days, the
Commission will again review the agreement and comments
received and will decide whether it should withdraw from the
agreement and take appropriate action or make final the
agreement’s proposed order.
This matter involves proposed respondents’ making of healthrelated advertising claims on the Internet and elsewhere for their
St. John’s Kava Kava (a dietary supplement that contains St.
John’s Wort), colloidal silver, and shark cartilage products. The
proposed complaint alleges that proposed respondents violated
Sections 5 and 12 of the Federal Trade Commission Act by
making deceptive claims for these products.
The proposed complaint alleges that proposed respondents
made the unsubstantiated claim that ingestion of St. John’s Kava
Kava is effective in the treatment of HIV/AIDS, colds, syphilis,
tuberculosis, dysentery, whooping cough, mania, hypochondria,
fatigue, and hysteria. Further, the proposed complaint alleges that
proposed respondents represented that ingestion of St. John’s
Kava Kava is effective in the treatment of HIV/AIDS, but
deceptively failed to disclose the material fact that ingestion of St.
John’s Wort is not compatible with use of protease inhibitors and
other drugs used in the treatment of HIV/AIDS. The proposed
complaint also alleges that proposed respondents falsely
represented that ingestion of St. John’s Kava Kava has no serious
drug interactions.
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The proposed complaint further alleges that proposed
respondents falsely claimed that ingestion of colloidal silver is
proven effective in the treatment of over 650 infectious diseases,
and that medical tests prove that ingestion of colloidal silver is
safe and has no adverse side effects. In addition, the proposed
complaint alleges that proposed respondents made the
unsubstantiated claims that ingestion of colloidal silver is
effective in the treatment of arthritis, blood poisoning, cancer,
cholera, diphtheria, diabetes, dysentery, gonorrheal herpes,
influenza, leprosy, lupus, malaria, meningitis, rheumatism,
shingles, staph infections, strep infections, syphilis, tuberculosis,
whooping cough, and yeast infections, and that a testimonial from
a consumer appearing in the advertisement for proposed
respondents’ colloidal silver reflects the typical or ordinary
experiences of persons with cancer who use the product.
Further, the proposed complaint alleges that proposed
respondents made the following unsubstantiated claims regarding
their shark cartilage products: ingestion of shark cartilage is
effective in the treatment of arthritis and other degenerative and
inflammatory conditions; ingestion of shark cartilage is effective
in the treatment of brain cancer; and a testimonial from a
consumer appearing in the advertisement for proposed
respondents’ Ultimate II Shark Cartilage Concentrate reflects the
typical or ordinary experience of persons with brain cancer who
use the product. Finally, the proposed complaint alleges that
proposed respondents falsely represented that scientific research
establishes that ingestion of shark cartilage is effective in the
treatment of arthritis and other degenerative and inflammatory
conditions.
For purposes of the proposed order a “covered product or
service” means any service, program, dietary supplement, food,
drug, or device.
The proposed order defines “St. John’s Wort products” as
ForMor’s St. John’s Kava Kava or any covered product or service
for which the term “Hypericum Perforatum” or “St. John’s Wort”
appears on the covered product or service label or in any
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advertising or promotion, and any covered product or service
containing “Hypericum Perforatum” or “St. John’s Wort.”
Part I of the proposed consent order prohibits proposed
respondents from representing that ingestion of a St. John’s Wort
product or any covered product or service is effective in the
treatment of HIV/AIDS, colds, syphilis, tuberculosis, dysentery,
whooping cough, mania, hypochondria, fatigue, or hysteria unless,
at the time the representation is made, respondents possess and
rely upon competent and reliable scientific evidence that
substantiates the representation. Part II of the proposed consent
order prohibits proposed respondents from representing that
ingestion of a St. John’s Wort product has no serious drug
interactions.
Part III provides that in any advertisement, promotional
material, or product label for any St. John’s Wort product, that
contains any representation about the efficacy, performance, or
safety of such product, and in any discussion, communicated via
electronic mail or any telephone line, that contains any
representation about the efficacy, performance, or safety of any St.
John’s Wort product, proposed respondents shall make, clearly
and prominently, the following disclosure:
WARNING: St. John’s Wort can have potentially
dangerous interactions with some prescription drugs.
Consult your physician before taking St. John’s Wort if you
are currently taking anticoagulants, oral contraceptives, antidepressants, anti-seizure medications, drugs to treat HIV or
prevent transplant rejection, or any other prescription drug.
This product is not recommended for use if you are or could
be pregnant unless a qualified health care provider tells you
to use it. The product may not be safe for your developing
baby.
unless respondents possess competent and reliable scientific
evidence that such product produces no adverse drug interactions
or side effects. This disclosure was developed after discussions
with the Food and Drug Administration. FDA has announced that
it intends to initiate a rulemaking for dietary supplements for
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women who are or who may become pregnant. In the event that
FDA issues a final rule requiring a warning for pregnant women
on dietary supplements, respondents may substitute that warning
for the disclosure on that topic required under the proposed order.
Part III specifies that the product label requirements of this Part
shall not apply to products that are shipped to consumers or
purchasers for resale less than thirty (30) days after the date of
service of this order, and that with regard to products shipped after
thirty (30) days of the date of service of this order, respondents
may affix the disclosure clearly and prominently by sticker or
other device on the labels of products manufactured prior to thirty
(30) days after the service of this order.
The proposed order defines “colloidal silver product” as
ForMor’s colloidal silver or any covered product or service for
which the term “colloidal silver” or “silver salts” appears on the
covered product or service label or in any advertising or
promotion, and any covered product or service containing
“colloidal silver” or “silver salts.” In connection with the
advertising or sale of a colloidal silver product, Part IV prohibits
proposed respondents from representing that ingestion of
colloidal silver is proven effective in the treatment of disease or
any number of diseases, or representing that medical studies
demonstrate that ingestion of colloidal silver is safe or has no
adverse side effects. Part V prohibits proposed respondents from
representing that ingestion of colloidal silver is effective in the
treatment of arthritis, blood poisoning, cancer, cholera, diphtheria,
diabetes, dysentery, gonorrheal herpes, influenza, leprosy, lupus,
malaria, meningitis, rheumatism, shingles, staph infections, strep
infections, syphilis, tuberculosis, whooping cough, or yeast
infections unless, at the time the representation is made, proposed
respondents possess and rely upon competent and reliable
scientific evidence that substantiates the representation.
The proposed order defines “shark cartilage product” as
ForMor’s Ultimate II Shark Cartilage Concentrate or any covered
product or service label for which the term “shark cartilage”
appears on the covered product or service label or any advertising
or promotion, and any covered product or service containing
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“shark cartilage.” Part VI requires proposed respondents, in
connection with the advertising or sale of any shark cartilage
product or any covered product or service, from representing that
ingestion of such product is effective in the treatment of arthritis
or other degenerative or inflammatory conditions, or is effective
in the treatment of brain cancer, unless, at the time the
representation is made, proposed respondents possess and rely
upon competent and reliable scientific evidence that substantiates
the representation.
Part VII prohibits proposed respondents, in connection with the
advertising or sale of any covered product or service, from
misrepresenting the existence, contents, validity, results,
conclusions, or interpretations of any test, study, or research. Part
VIII prohibits proposed respondents from representing that the
experience represented by any user testimonial or endorsement of
a covered product or service represents the typical or ordinary
experience of members of the public who use the covered product
or service, unless: (a) at the time the representation is made,
proposed respondents possess and rely upon competent and
reliable scientific evidence that substantiates the representation; or
(b) proposed respondents disclose, clearly and prominently, and in
close proximity to the endorsement or testimonial, either what the
generally expected results would be for users of the covered
product or service, or the limited applicability of the endorser’s
experience to what consumers may generally expect to achieve,
that is, that consumers should not expect to experience similar
results.
Part IX provides that proposed respondents, in connection with
the advertising or sale of any St. John’s Wort product, colloidal
silver product, shark cartilage product, or any covered product or
service, shall not make any representation that such product or
service is effective in the mitigation, treatment, prevention, or
cure of any disease or illness, or about the health benefits,
performance, safety, or efficacy of any such product or service,
unless, at the time the representation is made, proposed
respondents possess and rely upon competent and reliable
scientific evidence that substantiates the representation.
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Part X requires proposed respondents to send a notice to all
purchasers of St. John’s Kava Kava, colloidal silver, and Ultimate
II Shark Cartilage Concentrate informing them of the
Commission’s complaint allegations and describing the terms of
the settlement. Part XI requires proposed respondents to provide
refunds upon request to purchasers of colloidal silver and
Ultimate II Shark Cartilage Concentrate, and Part XII requires
proposed respondents to submit a report specifying the steps they
have taken to comply with Part X (purchaser notice provisions)
and Part XI (purchaser refund provisions).
Part XIII requires proposed respondents to take reasonable
steps to ensure that all employees and agents engaged in sales,
order verification, and other customer service functions comply
with Parts I through IX of the proposed order. It further requires
proposed respondents to terminate any employee who knowingly
engages in conduct that violates these parts of the order. Part XIV
requires proposed respondents to send each purchaser for
resale–defined as any purchaser of any of respondents’ St. John’s
Wort, colloidal silver, or shark cartilage products who orders five
or more units of any such product at any one time or twenty or
more units of any such products in any three-month period–the
purchaser notice provisions required by Part X. In the event that
proposed respondents receive any information that subsequent to
receipt of such notice a purchaser is using or disseminating any
advertisement or promotional material or making any oral
statement that contains any prohibited representation or that does
not contain the disclosure required pursuant to Part III, proposed
respondents are required to investigate such information and upon
verification terminate, and not resume, sales or shipments to such
purchaser for resale. Part XV would allow proposed respondents
to make any representation that is specifically permitted in the
labeling for any product by regulations promulgated by the FDA
pursuant to the Nutrition Labeling and Education Act of 1990, and
would allow respondents to make any representation for any drug
that is permitted by the FDA in the drug’s labeling.
Part XVI of the proposed order contains record keeping
requirements for materials that substantiate, qualify, or contradict
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claims covered by the proposed order. Part XVII of the proposed
order requires distribution of a copy of the order to current and
future officers and agents. Part XVIII provides for Commission
notification upon a change in the corporate respondent and Part
XIX requires Commission notification when the proposed
individual respondent changes his business or employment. Part
XX requires the proposed respondents to file with the
Commission a report demonstrating compliance with the terms
and provisions of the order. Part XXI provides for the termination
of the order after twenty (20) years under certain circumstances.
The purpose of this analysis is to facilitate public comment on
the proposed order, and it is not intended to constitute an official
interpretation of the agreement and the proposed order or to
modify in any way their terms.
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IN THE MATTER OF

PANDA HERBAL INTERNATIONAL, INC., ET AL.
CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5 AND SEC. 12 OF THE FEDERAL TRADE COMM ISSION ACT
Docket C-4018; File No. 0023229
Complaint, July 30, 2001--Decision, July 30, 2001
This consent order addresses health-related advertising claims that Respondent
Panda H erbal International, Inc. and its officer, Respondent Everett L. Farr III,
disseminated on the Internet and elsewhere for their Herbal Outlook product – a
dietary supplement that contains St. John’s W ort – and their HerbV eil 8
product, a topical ointment. The order, amo ng other things, prohibits the
respondents from representing that ingesting any Herbal Outlook product, or
any covered product or service, is effective in the treatment of HIV/AIDS,
herpes simplex, tuberculosis, influenza, or hepatitis B infections without
possessing and relying upon competent and reliable scientific evidence that
substantiates the representation. The order also prohibits the respondents from
representing that application of any HerbVeil 8 product, or any covered product
or service, is effective in the treatment of any cancer without possessing and
relying upon comp etent and reliable scientific evidence that substantiates the
representation. In addition, the order prohibits the respondents from
representing that ingesting any Herbal Outlook product has no known
contraindications o r drug interactions. T he order also req uires the respo ndents
to place a disclosure warning about St. John’s Wort’s potentially dangerous
interactions with some prescription drugs in any advertisement, promotional
material, or product label for any Herbal Outlook or similar product. In addition
the order requires the respondents to provide refunds upon request to consumer
purchasers of HerbVeil 8.

Participants
For the Commission: Susan M. Luciano, Donald G. D’Amato,
Michael Joel Bloom, Thomas A. Cohn, Barbara Anthony, Janis K.
Pappalardo, Gerard R. Butters and Paul A. Pautler.
For the Respondent: Everett L. Farr III, pro se.
COMPLAINT
The Federal Trade Commission, having reason to believe that
Panda Herbal International, Inc., a corporation, also doing

126

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 132
Complaint

business as Viable Herbal Solutions, and Everett L. Farr III,
individually and as an officer of the corporation (“respondents”),
have violated the provisions of the Federal Trade Commission
Act, and it appearing to the Commission that this proceeding is in
the public interest, alleges:
PARAGRAPH 1: Respondent Panda Herbal International,
Inc. (“Panda”) is a Pennsylvania corporation with its principal
office or place of business at 744 Walnut Avenue, Building 2,
Bensalem, Pennsylvania 19020.
Respondent Everett L. Farr III is an officer of the corporate
respondent. Individually or in concert with others, he formulates,
directs, or controls the policies, acts, or practices of the
corporation, including the acts and practices alleged in this
complaint. His business address is 744 Walnut Avenue, Building
2, Bensalem, Pennsylvania 19020.
PARAGRAPH 2: Respondents have advertised, offered for
sale, sold, and distributed, among other products, Herbal Outlook,
a dietary supplement containing, among other ingredients, St.
John’s Wort, Passion Flower, Gotu-Kola, and Kava Kava; and
HerbVeil 8, a topical ointment containing, among other
ingredients, distilled water, Bloodroot, Zinc Chloride, and Red
Clover. Panda’s Herbal Outlook and HerbVeil 8 are “food”
and/or “drugs” within the meaning of Sections 12 and 15 of the
Federal Trade Commission Act, 15 U.S.C. §§ 52 and 55.
PARAGRAPH 3: The acts and practices of respondents
alleged in this complaint have been in or affecting commerce, as
“commerce” is defined in Section 4 of the Federal Trade
Commission Act.
Herbal Outlook
PARAGRAPH 4: Respondents have disseminated or have
caused to be disseminated advertisements for Herbal Outlook,
including, but not limited to, the attached Exhibits A and B.
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Advertisements for Herbal Outlook have been disseminated
through websites on the Internet. Panda’s website,
http://www.viable-herbal.com (excerpted in Exhibit A), contains
the following statement:
Herbal Outlook - A Formula for Depression. The herbal
ingredients in this formulation . . . have no known
contraindications or side effects. . . .
CONTRAINDICATIONS: None. Consult your physician
before using this product if you are pregnant, lactating, have
high blood pressure, or are being treated for a serious
medical condition. ABOUT THE ACTIVE
INGREDIENTS . . . . The New York University Medical
Center and the Weizmann Institute of Science reported the
discovery of two substances in St. John’s Wort, hypericin
and pseudohypericin, that displayed anti-viral activity
against some retroviruses. Retroviruses include the human
immunodeficiency virus (HIV), and the authors suggested
that these herbal products could be useful in the treatment of
AIDS. . . . Extracts of St. John’s Wort are now known to
inhibit the growth of Mycobacterium tuberculosis, the most
common cause of tuberculosis . . . . St. John’s Wort has
also been reported to have anti-viral activity against herpes
simplex virus, influenza virus and hepatitis B virus.
In addition, the package label for Herbal Outlook (Exhibit B)
contains the following statement:
NO KNOWN WARNINGS OR CONTRAINDICATIONS.
PARAGRAPH 5: Through the means described in
Paragraph 4, respondents have represented, expressly or by
implication, that ingestion of Herbal Outlook is effective in the
treatment of HIV/AIDS, herpes simplex, tuberculosis, influenza,
and hepatitis B infections.
PARAGRAPH 6: Through the means described in
Paragraph 4, respondents have represented, expressly or by
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implication, that they possessed and relied upon a reasonable basis
that substantiated the representations set forth in Paragraph 5 at
the time the representations were made.
PARAGRAPH 7: In truth and in fact, respondents did not
possess and rely upon a reasonable basis that substantiated the
representations set forth in Paragraph 5 at the time the
representations were made. Respondents have produced no wellcontrolled scientific studies involving human subjects showing
that ingestion of Herbal Outlook is effective in the treatment of
HIV/AIDS, herpes simplex, tuberculosis, influenza, or hepatitis B
infections. Therefore, the representation set forth in Paragraph 6
was, and is, false or misleading.
PARAGRAPH 8: Through the means described in
Paragraph 4, respondents have represented, expressly or by
implication, that ingestion of St. John’s Wort, an ingredient in
Herbal Outlook, is effective in the treatment of HIV/AIDS.
Respondents have failed to disclose that ingestion of St. John’s
Wort is not compatible with use of protease inhibitors and other
drugs used in the treatment of HIV/AIDS. This fact would be
material to consumers in their purchase or use of the product. The
failure to disclose this fact, in light of the representation made,
was, and is, a deceptive practice.
PARAGRAPH 9: Through the means described in
Paragraph 4, respondents have represented, expressly or by
implication, that ingestion of St. John’s Wort, an ingredient in
Herbal Outlook, has no known contraindications or drug
interactions.
PARAGRAPH 10: In truth and in fact, ingestion of St. John’s
Wort, an ingredient in Herbal Outlook, has known
contraindications and drug interactions. Ingestion of St. John’s
Wort may reduce the effectiveness of drugs used to treat
HIV/AIDS, as well as the effectiveness of cyclosporine (a drug
used to prevent organ transplant rejection), the effectiveness of
anticoagulants (such as warfarin), and the effectiveness of birth
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control pills. Therefore, the representation set forth in Paragraph
9 was, and is, false or misleading.
HerbVeil 8
PARAGRAPH 11: Respondents have disseminated or have
caused to be disseminated advertisements for HerbVeil 8,
including, but not limited to, the attached Exhibit C.
Advertisements for HerbVeil 8 have been disseminated through,
among other media, websites on the Internet. Panda’s website
advertisement, http://www.viable-herbal.com (excerpted in
Exhibit C), contains the following statement:
HerbVeil 8 is a botanical preparation having remarkable antitumor properties when used as directed. The topical ointment,
when applied externally to dermal or epidermal lesions,
necroses (kills) the aberrant tissue and creates an ‘eschar’ on
the skin shortly after application. The body’s natural
rejuvenation system expels the resultant ‘scab’, leading a
cavitated ‘pit’ area where the lesion had existed. . . . No
residual cells from the original neoplasm will remain, and there
will be no ‘recurrence’ of the ailment in the area of the
treatment. HerbVeil 8 has been used in the successful removal
of carcinoma, adenocarcinoma, and melanoma.
PARAGRAPH 12: Through the means described in
Paragraph 11, respondents have represented, expressly or by
implication, that topical application of HerbVeil 8 is effective in
the treatment of carcinomas, adenocarcinomas, and melanomas.
PARAGRAPH 13: Through the means described in
Paragraph 11, respondents have represented, expressly or by
implication, that they possessed and relied upon a reasonable basis
that substantiated the representations set forth in Paragraph 12 at
the time the representations were made.
PARAGRAPH 14: In truth and in fact, respondents did not
possess and rely upon a reasonable basis that substantiated the
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representations set forth in Paragraph 12 at the time the
representations were made. Respondents have produced no
scientific studies involving human subjects showing that topical
application of HerbVeil 8 is effective in the treatment of
carcinomas, adenocarcinomas, and melanomas. Therefore, the
representation set forth in Paragraph 13 was, and is, false or
misleading.
PARAGRAPH 15: The acts and practices of respondents as
alleged in this complaint constitute unfair or deceptive acts or
practices, and the making of false advertisements, in or affecting
commerce in violation of Sections 5(a) and 12 of the Federal
Trade Commission Act.
THEREFORE, the Federal Trade Commission this thirtieth day
of July, 2001, has issued this complaint against respondents.
By the Commission.

146

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 132
Decision and Order

DECISION AND ORDER
The Federal Trade Commission ("Commission"), having
initiated an investigation of certain acts and practices of the
respondents named in the caption hereof, and the respondents
having been furnished thereafter with a copy of a draft of
complaint which the Commission’s Northeast Region proposed to
present to the Commission for its consideration and which, if
issued by the Commission, would charge respondents with
violation of the Federal Trade Commission Act; and
The respondents and counsel for the Commission having
thereafter executed an agreement containing a consent order, an
admission by the respondents of all the jurisdictional facts set
forth in the aforesaid draft of complaint, a statement that the
signing of said agreement is for settlement purposes only and does
not constitute an admission by respondents that the law has been
violated as alleged in such complaint, or that the facts as alleged
in such complaint, other than jurisdictional facts, are true and
waivers and other provisions as required by the Commission’s
Rules; and
The Commission, having thereafter considered the matter and
having determined that it had reason to believe that the
respondents have violated the said Act, and that a complaint
should issue stating its charges in that respect, and having
thereupon accepted the executed consent agreement and placed
such agreement on the public record for a period of thirty (30)
days, (and having duly considered the comments received) now in
further conformity with the procedure prescribed in Section 2.34
of its Rules, the Commission hereby issues its complaint, makes
the following jurisdictional findings and enters the following
order:
1a. Proposed respondent Panda Herbal International, Inc. d/b/a
Viable Herbal Solutions (“Panda”) is a Pennsylvania corporation
with its principal office or place of business at 744 Walnut
Avenue, Building 2, Bensalem, Pennsylvania 19020.
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1b. Proposed respondent Everett L. Farr III is an officer of the
corporate respondent. Individually or in concert with others, he
formulates, directs, or controls the policies, acts, or practices of
the corporation. His business address is 744 Walnut Avenue,
Building 2, Bensalem, Pennsylvania 19020.
2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the
proceeding is in the public interest.
ORDER
DEFINITIONS
For purposes of this order, the following definitions shall
apply:
A. Unless otherwise specified, “respondents” shall mean Panda
Herbal International, Inc. doing business as Viable Herbal
Solutions, a corporation, its successors and assigns and its
officers; Everett L. Farr III, individually and as an officer of the
corporation; and each of the above’s agents, representatives, and
employees.
B. “Commerce” shall mean as defined in Section 4 of the Federal
Trade Commission Act,
15 U.S.C. § 44.
C. “Competent and reliable scientific evidence” shall mean
tests, analyses, research, studies, or other evidence based on the
expertise of professionals in the relevant area, that have been
conducted and evaluated in an objective manner by persons
qualified to do so, using procedures generally accepted in the
profession to yield accurate and reliable results.
D. “Product label” shall mean any label or other written, printed,
or graphic matter upon any product or accompanying any product,
including package labels, bottle labels, and package inserts.
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E. “Clear(ly) and prominent(ly)” shall mean as follows:
1. In an advertisement communicated through an electronic
medium (such as television, video, radio, and interactive media
such as the Internet, online services and software), the disclosure
shall be presented simultaneously in both the audio and visual
portions of the advertisement. Provided, however, that in any
advertisement presented solely through visual or audio means, the
disclosure may be made through the same means in which the ad
is presented. Provided, further, that in any advertisement
communicated through interactive media which is presented
predominantly through visual or audio means, the disclosure may
be made through the same means in which the ad is predominantly
presented. The audio disclosure shall be delivered in a volume
and cadence sufficient for an ordinary consumer to hear and
comprehend it. The visual disclosure shall be of a size and shade,
with a degree of contrast to the background against which it
appears, and shall appear on the screen for a duration and in a
location, sufficiently noticeable for an ordinary consumer to read
and comprehend it.
2. In a print advertisement, promotional material, or
instructional manual, the disclosure shall be in a type size and
location sufficiently noticeable for an ordinary consumer to
read and comprehend it, in print that contrasts with the
background against which it appears. In multi-page
documents, the disclosure shall appear on the cover or,
alternatively, on the first page.
3. On a product label, the disclosure shall be in a type size and
location sufficiently noticeable for an ordinary consumer to read
and comprehend it and in print that contrasts with the background
against which it appears. Provided, however, if a disclosure on a
bottle label or package label is made in a location other than the
principal display panel, the bottle label or package label shall
include the statement, “See important safety warning(s) on
[insert disclosure location],” as follows: (i) in a type size and
location on the principal display panel sufficiently noticeable for
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an ordinary consumer to read and comprehend it; (ii) in print that
contrasts with the background against which it appears; and (iii)
within a border that is a color or shade that contrasts with the
background against which it appears. Provided further, that in a
multi-page insert, the disclosure shall appear on the cover page or
first page. Nothing contrary to, inconsistent with, or in mitigation
of the disclosure shall be used in any advertisement or on any
label.
F. In the case of advertisements disseminated by means of an
interactive electronic medium, such as software, the Internet, or
online services, "in close proximity" shall mean on the same
Web page, online service page, or other electronic page, and
proximate to the triggering representation, and shall not include
disclosures accessed or displayed through hyperlinks, pop-ups,
interstitials or other means.
G. “Food,” “drug,” and “device” shall mean as “food,” “drug,”
and “device” are defined in Section 15 of the Federal Trade
Commission Act, 15 U.S.C. § 55.
H. “Covered product or service” shall mean any service,
program, dietary supplement, food, drug, or device.
I. “Herbal Outlook product” shall mean Panda’s Herbal
Outlook or any other covered product or service for which the
term “Hypericum Perforatum” or “St. John’s Wort” appears on
the covered product or service label or in any advertising or
promotion, and any covered product or service containing
“Hypericum Perforatum” or “St. John’s Wort.”
J. “HerbVeil 8 product” shall mean Panda’s HerbVeil 8 or any
covered product or service for which the term “HerbVeil 8”
appears on the product label or in any advertising or promotion,
any covered product or service containing “HerbVeil 8,” and any
covered product or service promoted for the topical treatment of
any cancer.
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K. “Purchaser for resale” shall mean any purchaser of any of
respondents’ Herbal Outlook product or HerbVeil 8 product, who:
(a) is a distributor of, or operates a wholesale or retail business
that sells, any such product(s); or (b) orders twenty (20) or more
units of any such products(s) in any three (3) month period.
L. A requirement that respondents “notify the Commission,”
“file with the Commission” or “deliver to the Commission”
shall mean that the respondents shall send the necessary
information via first-class mail, costs prepaid, to the Associate
Director for Division of Enforcement, Federal Trade Commission,
600 Pennsylvania Avenue, N.W., Washington, D.C. 20580.
Attention: In the Matter of Panda Herbal International, Inc.
M.“Person” shall mean a natural person, organization or other
legal entity, including a partnership, corporation, proprietorship,
association, cooperative, or any other group acting together as an
entity.
ORDER
I.
IT IS ORDERED that respondents, directly or through any
corporation, subsidiary, division, trade name, or other device, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of any Herbal
Outlook product, or any covered product or service in or affecting
commerce, shall not make any representation, in any manner,
expressly or by implication, that ingestion of such product is
effective in the treatment of HIV/AIDS, herpes simplex,
tuberculosis, influenza, or hepatitis B infections unless, at the time
the representation is made, respondents possess and rely upon
competent and reliable scientific evidence that substantiates the
representation.
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II.
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, trade name, or other
device, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of
any HerbVeil 8 product, or any covered product or service in or
affecting commerce, shall not make any representation, in any
manner, that application of such product is effective in the
treatment of any cancer unless, at the time the representation is
made, respondents possess and rely upon competent and reliable
scientific evidence that substantiates the representation.
III.
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, trade name, or other
device, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of
any Herbal Outlook product in or affecting commerce, shall not
make any representation, in any manner, expressly or by
implication, that ingestion of any Herbal Outlook product has no
known contraindications or drug interactions.
IV.
IT IS FURTHER ORDERED that in any advertisement,
promotional material, or product label for any Herbal Outlook
product, that contains any representation about the efficacy,
performance, or safety of such product, and in any discussion,
communicated via electronic mail or any telephone line, that
contains any representation about the efficacy, performance, or
safety of any Herbal Outlook product, respondents, directly or
through any corporation, subsidiary, division, trade name, or other
device, shall make clearly and prominently, the following
disclosure:
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WARNING: St. John’s Wort can have potentially
dangerous interactions with some prescription drugs.
Consult your physician before taking St. John’s Wort if you
are currently taking anticoagulants, oral contraceptives, antidepressants, anti-seizure medications, drugs to treat HIV or
prevent transplant rejection, or any other prescription drug.
This product is not recommended for use if you are or could
be pregnant unless a qualified health care provider tells you
to use it. The product may not be safe for your developing
baby.
unless respondents possess competent and reliable scientific
evidence that such product produces no adverse drug interactions
or side effects.
Provided, however, that the product label requirements of this
Part shall not apply to products that are shipped to consumers or
purchasers for resale less than thirty (30) days after the date of
service of this order; and, provided further, that with regard to
products shipped after thirty (30) days of the date of service of this
order, respondents may affix the disclosure clearly and
prominently by sticker or other device on the labels of products
manufactured prior to thirty (30) days after the service of this
order.
Provided further, that in the event that the Food and Drug
Administration issues a final rule requiring a warning on the
labeling of products containing St. John’s Wort, respondents may
substitute that warning for the disclosure required under this Part.
V.
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, trade name, or other
device, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of
any Herbal Outlook product, HerbVeil 8 product, or any covered
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product or service in or affecting commerce, shall not make any
representation, in any manner, expressly or by implication:
A That such covered product or service is effective in the
mitigation, treatment, prevention, or cure of any disease or
illness; or
B. About the health benefits, performance, safety, or efficacy
of any such covered product or service; unless, at the time the
representation is made, respondents possess and rely upon
competent and reliable scientific evidence that substantiates the
representation.
VI.
IT IS FURTHER ORDERED that respondents shall:
A. Within seven (7) days after service of this order upon
respondents, deliver to the Commission a list, in the form of a
sworn affidavit, of all purchasers for resale who purchased on or
after January 1, 1999 an Herbal Outlook product, directly from
respondents or indirectly through one of respondents’ other
purchasers for resale. Such list shall include each purchaser for
resale’s name and address, and, if available, the telephone number
and email address of each purchaser for resale.
B. Within seven (7) days after service of this order upon
respondents, deliver to the Commission a list, in the form of a
sworn affidavit, of all consumers who purchased on or after
January 1, 1999 an Herbal Outlook product, directly from
respondents or indirectly through one of respondents’ purchasers
for resale. Such list shall include each consumer’s name and
address, and, if available, the telephone number and email address
of each consumer.
C. Within seven (7) days after service of this order upon
respondents, deliver to the Commission a list, in the form of a
sworn affidavit, of all purchasers for resale who purchased on or
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after January 1, 1999 an HerbVeil 8 product, directly from
respondents or indirectly through one of respondents’ other
purchasers for resale. Such list shall include each purchaser for
resale’s name and address, and, if available, the telephone number
and email address of each purchaser for resale.
D. Within seven (7) days after service of this order upon
respondents, deliver to the Commission a list, in the form of a
sworn affidavit, of all consumers who purchased on or after
January 1, 1999 an HerbVeil 8 product, directly from respondents
or indirectly through one of respondents’ other purchasers for
resale. Such list shall include each consumer’s name and address,
and, if available, the telephone number and email address of each
consumer and the full purchase price, including shipping,
handling, and taxes, of any HerbVeil 8 product purchased from
respondent.
E. Within thirty (30) days after service of this order upon
respondents, send by first class mail, with postage prepaid, an
exact copy of the notice attached hereto as Attachment A,
showing the date of mailing, to each purchaser for resale who
purchased respondents’ Herbal Outlook and/or HerbVeil 8
products between January 1, 1999 and the date of service of
this order. This mailing shall not include any other document.
F. Within thirty (30) days after service of this order upon
respondents, send by first class mail, with postage prepaid, an
exact copy of the notice attached hereto as Attachment B, showing
the date of mailing, to each consumer who purchased respondents’
Herbal Outlook and/or HerbVeil 8 products between January 1,
1999 and the date of service of this order. This mailing shall not
include any other document.
VII.
IT IS FURTHER ORDERED that respondents shall refund
the full purchase price of HerbVeil 8 products purchased from
respondents between January 1, 1999 and the date of service of
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this order, including shipping and handling and applicable taxes,
to each consumer whose request for a refund is received by Panda
within ninety (90) days after the date of mailing shown on
Attachment B. To receive a refund the consumer must
substantially complete a Refund Request in the form of the
Refund Request appended to Attachment B and return it to Panda
at the address indicated thereon. The refund shall be paid within
fifteen (15) business days of respondents’ receipt of the
consumer’s substantially completed declaration.
VIII.
IT IS FURTHER ORDERED that respondents shall, no later
than one hundred and eighty (180) days after the date of service of
this order, deliver to the Commission a report, in the form of a
sworn affidavit executed on behalf of respondents. This report
shall specify the steps respondents have taken to comply with the
terms of Parts VI and VII of this order and shall state, without
limitation:
A. The name and address of each purchaser to whom
respondents sent the notice attached hereto as Attachment A as
required under Part VI E;
B. The name and address of each consumer to whom
respondents sent the notice attached hereto as Attachment B as
required under Part VI F;
C. The name and address of each consumer from whom
respondents received a refund request;
D. The date on which each request was received and the
amount of the refund requested;
E. The amount of the refund provided by respondents to each
such consumer;
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F. The status of any disputed refund request and the
identification of each consumer whose refund request is
disputed, by name, address, and amount of the claim; and
G. The total amount of refunds paid by respondents.
IX.
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, trade name, or other
device, shall:
A. Take reasonable steps sufficient to monitor and ensure that
all employees and agents engaged in sales, order verification,
or other customer service functions comply with Parts I
through V of this order. Such steps shall include adequate
monitoring of all advertisements, promotions, sales
presentations, and other oral and written communication with
customers regarding such products. Respondents, at a
minimum, shall:
1. Conduct periodic monitoring of representations
concerning any Herbal Outlook and HerbVeil 8 products,
and any other covered product or service, made by persons
engaged in sales or other customer service functions,
including representations made orally or through electronic
communications;
2. Conduct periodic monitoring of representations made
about any Herbal Outlook and HerbVeil 8 products, and any
other covered product or service, on all Internet websites
operated and maintained by respondents; and
3. Establish a procedure for receiving, maintaining, and
responding to consumer complaints.
B. Terminate any employee or agent who knowingly engages
in any conduct prohibited by Parts I through V of this order
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once respondents know or should know that such person is or
has been engaged in such conduct.
X.
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, trade name, or other
device, shall:
A. For a period of five (5) years following the entry of this
order, send a copy of the notice attached hereto as Attachment A
by first class certified mail, return receipt requested, to any
purchaser for resale of any Herbal Outlook or HerbVeil 8 product,
provided, however, that the requirements of this Part X A shall
not apply to any purchasers for resale who received a copy of the
notice attached hereto as Attachment A pursuant to the
requirements of Part VI E of this order.
B. Institute a reasonable program of surveillance adequate to
reveal whether any of respondents’ purchasers for resale are:
1. Disseminating advertisements or promotional materials
that contain any representation about any Herbal Outlook or
HerbVeil 8 product or any other covered product or service
manufactured by or purchased from any respondent, that is
prohibited by Parts I , II, III, and V of this order; or
2. Disseminating advertisements or promotional materials
or distributing respondents’ Herbal Outlook product without the
advertising and labeling disclosure required pursuant to Part IV of
this order.
C. Terminate all sales of Herbal Outlook and HerbVeil8
products and any other covered product or service to any
purchaser for resale who is engaged in:
1. Disseminating advertisements or promotional materials
that contain any representation about any Herbal Outlook or
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HerbVeil 8 product or any other covered product or service
manufactured by or purchased from any respondent, that is
prohibited by Parts I, II, III, and V of this order; or
2. Disseminating advertisements or promotional materials
or distributing respondents’ Herbal Outlook product
without the advertising and labeling disclosure required
pursuant to Part IV of this order; once respondents know
or should know that the purchaser for resale is or has
been engaged in such conduct.
XI.
Nothing in this order shall prohibit respondents from making
any representation for any drug that is permitted in labeling for
such drug under any tentative final or final standard promulgated
by the Food and Drug Administration, or under any drug
application approved by the Food and Drug Administration. Nor
shall it prohibit respondent from making any representation for
any product that is specifically permitted in labeling for such
product by regulations promulgated by the Food and Drug
Administration pursuant to the Nutrition Labeling and Education
Act of 1990.
XII.
IT IS FURTHER ORDERED that respondent Panda, and its
successors and assigns, and respondent Everett L. Farr III shall,
for five (5) years after the last date of dissemination of any
representation covered by this order, maintain and upon request
make available to the Federal Trade Commission for inspection
and copying:
A. All advertisements and promotional materials containing the
representation;
B. All materials that were relied upon in disseminating the
representation; and
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C. All tests, reports, studies, surveys, demonstrations, or other
evidence in their possession or control that contradict, qualify, or
call into question the representation, or the basis relied upon for
the representation, including complaints and other
communications with consumers or with governmental or
consumer protection organizations.
XIII.
IT IS FURTHER ORDERED that respondent Panda, and its
successors and assigns, and respondent Everett L. Farr III, shall
deliver a copy of this order to all current and future principals,
officers, directors, and managers, and to all current and future
employees, agents, and representatives having responsibilities
with respect to the subject matter of this order, and shall secure
from each such person a signed and dated statement
acknowledging receipt of the order. Respondents shall deliver
this order to current personnel within thirty (30) days after the date
of service of this order, and to future personnel within fifteen (15)
days after the person assumes such position or responsibilities.
XIV.
IT IS FURTHER ORDERED that respondent Panda and its
successors and assigns shall notify the Commission at least thirty
(30) days prior to any change in the corporation that may affect
compliance obligations arising under this order, including but not
limited to a dissolution, assignment, sale, merger, or other action
that would result in the emergence of a successor corporation; the
creation or dissolution of a subsidiary, parent, or affiliate that
engages in any acts or practices subject to this order; the proposed
filing of a bankruptcy petition; or a change in the corporate name
or address. Provided, however, that, with respect to any
proposed change in the corporation about which respondent learns
less than thirty (30) days prior to the date such action is to take
place, respondent shall notify the Commission as soon as is
practicable after obtaining such knowledge.
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XV.
IT IS FURTHER ORDERED that respondent Everett L. Farr
III, for a period of ten (10) years after the date of issuance of this
order, shall notify the Commission of the discontinuance of his
current business or employment, or of his affiliation with any new
business or employment. The notice shall include respondent’s
new business address and telephone number and a description of
the nature of the business or employment and his duties and
responsibilities.
XVI.
IT IS FURTHER ORDERED that respondent Panda and its
successors and assigns, and respondent Everett L. Farr III shall,
within sixty (60) days after the date of service of this order, and at
such other times as the Federal Trade Commission may require,
file with the Commission a report, in writing, setting forth in
detail the manner and form in which they have complied with this
order.
XVII.
This order will terminate twenty (20) years from the date of its
issuance, or twenty (20) years from the most recent date that the
United States or the Federal Trade Commission files a complaint
(with or without an accompanying consent decree) in federal court
alleging any violation of the order, whichever comes later;
provided, however, that the filing of such a complaint will not
affect the duration of:
A. Any Part of this order that terminates in less than twenty
(20) years;
B. This order’s application to any respondent that is not named
as a defendant in such complaint; and
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C. This order if such complaint is filed after the order has
terminated pursuant to this Part.
Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this Part as
though the complaint had never been filed, except that the order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.
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ATTACHMENT A
[Insert Date]
Dear [Insert Name]
This letter is to inform you that Panda Herbal International,
Inc., also doing business as Viable Herbal Solutions, recently
settled a civil dispute with the Federal Trade Commission
regarding its advertising for Herbal Outlook and HerbVeil 8
products. Panda has sold these products both directly to
consumers and through resellers. Among other things, the
settlement requires us to notify all purchasers of serious drug
interactions that may attend use of St. John’s Wort products,
and to instruct resellers to stop using advertising or promotional
materials that make any of the representations prohibited by the
settlement. Importantly, the settlement requires us to monitor
our resellers and terminate all sales to any reseller who
disseminates advertising or promotional materials that
expressly or by implication make any claims about our Herbal
Outlook or HerbVeil 8 products that we may not make
pursuant to the order.
The FTC complaint alleges that Panda engaged in deceptive
advertising of its Herbal Outlook and HerbVeil 8 products, and
the FTC order imposes various requirements on Panda in
connection with its past and future advertising of these and other
products.
• Herbal Outlook.
According to the FTC complaint, our advertising materials
(which are used by many of our resellers) claimed, expressly or
by implication, that ingestion of Herbal Outlook, a dietary
supplement that includes, among other ingredients, St. John’s
Wort, is effective in the treatment of HIV/AIDS, herpes
simplex, tuberculosis, influenza, and hepatitis B infections and
has no known contraindications or drug interactions. The
complaint challenges these claims. In particular, the FTC notes
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that ingestion of St. John’s Wort may reduce the effectiveness
of some prescription drugs, including, for example, drugs used
in the treatment of HIV/AIDS.
The FTC order prohibits us from making any of the challenged
claims unless we have competent and reliable scientific
evidence to support them. In addition, it requires us to make a
specified safety disclosure in any advertisement of any product
such as Herbal Outlook that contains St. John’s Wort unless we
have competent and reliable scientific evidence that the product
has no adverse drug interactions or side effects. This
disclosure must state the following clearly and prominently:
WARNING: St. John’s Wort can have potentially
dangerous interactions with some prescription drugs.
Consult your physician before taking St. John’s Wort if you
are currently taking anticoagulants, oral contraceptives, antidepressants, anti-seizure medications, drugs to treat HIV or
prevent transplant rejection, or any other prescription drug.
This product is not recommended for use if you are or could
be pregnant unless a qualified health care provider tells you
to use it. The product may not be safe for your developing
baby.
• HerbVeil 8.
The FTC complaint also alleges that our advertising expressly
or implicitly claimed that HerbVeil 8 is effective in the
treatment of carcinomas, adenocarcinomas, and melanomas,
and that we did not have competent and reliable scientific
evidence for those claims.
The FTC order prohibits our making those claims unless we
have competent and reliable scientific evidence to support
them.
• All Foods, Drugs, Dietary Supplements, Devices, Programs,
or Services.
In addition, the FTC order provides that, in connection with the
advertising of any covered product or service, which the order
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defines as any food, drug, dietary supplement, device, program,
or service, we must not claim that such covered product or
service is effective in the mitigation, treatment, prevention, or
cure of any disease or illness or make any claim about the
health benefits, performance, safety, or efficacy of any such
covered product or service unless we have competent and
reliable scientific evidence to support such claims.
In addition, the FTC order requires us, among other things, to
provide the FTC with purchaser information and to monitor and
terminate all sales to resellers making prohibited claims for our
Herbal Outlook and HerbVeil 8 products, whether expressly or by
implication.
If you have any questions, please contact [Insert Name and
Telephone Number of Attorney or Officer of Panda]. Thank you
for your anticipated cooperation and assistance.

Sincerely,

Everett L. Farr III, President
Panda Herbal International, Inc.

copy: Associate Director, Division of Enforcement
Bureau of Consumer Protection
Federal Trade Commission
Washington, D.C. 20580
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ATTACHMENT B
[Insert Date]
Dear [Insert Name]
This letter is to inform you that Panda Herbal International,
Inc., also doing business as Viable Herbal Solutions, recently
settled a civil dispute with the Federal Trade Commission
regarding its advertising for Herbal Outlook and HerbVeil 8
products. Panda has sold these products both directly to
consumers and through resellers. Among other things, the
settlement requires us to offer refunds to purchasers of
HerbVeil 8 products and to notify purchasers of St. John’s
Wort products of serious drug interactions that may result
from use of those products. Refund instructions are contained
in the last page of this letter.
According to the FTC complaint, our advertising materials
(which are used by many of our resellers) claimed, expressly or by
implication, that ingestion of Herbal Outlook, a product that
contains, among other ingredients, St. John’s Wort, is effective in
the treatment of HIV/AIDS, herpes simplex, tuberculosis,
influenza, and hepatitis B infections and has no known
contraindications or drug interactions. The complaint challenges
these claims. In particular, the FTC notes that ingestion of St.
John’s Wort may reduce the effectiveness of some prescription
drugs, including, for example, drugs used in the treatment of
HIV/AIDS.
The FTC order prohibits us from making any of the challenged
claims unless we have competent and reliable scientific evidence
to support them. In addition, it requires us to make the following
safety disclosure in any advertisement of any product such as
Herbal Outlook that contains St. John’s Wort product:
WARNING: St. John’s Wort can have potentially
dangerous interactions with some prescription drugs.
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Consult your physician before taking St. John’s Wort if you
are currently taking anticoagulants, oral contraceptives, antidepressants, anti-seizure medications, drugs to treat HIV or
prevent transplant rejection, or any other prescription drug.
This product is not recommended for use if you are or could
be pregnant unless a qualified health care provider tells you
to use it. The product may not be safe for your developing
baby.
The FTC complaint also alleges that our advertising expressly
or implicitly claimed that
HerbVeil 8 is effective in the treatment of carcinomas,
adenocarcinomas, and melanomas, and that we did not have
competent and reliable scientific evidence for those claims.
Sincerely,

Everett L. Farr III, President
Panda Herbal International, Inc.
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HERBVEIL 8 PRODUCTS
REFUND CONDITIONS AND PROCEDURES
Panda Herbal International, Inc. (“Panda”), also doing business
as Viable Herbal Solutions, will refund the full purchase price of
HerbVeil 8 products purchased from Panda between January 1,
1999 and [insert effective date of order], including shipping and
handling and applicable taxes, to each consumer whose request
for a refund is received by Panda within ninety (90) days after the
date of this letter. To receive your refund you must complete the
attached Refund Request and return it to Panda at [insert address].
--------------------------------------------------------------------------------

REFUND REQUEST
The undersigned hereby requests a refund for the purchase of
HerbVeil 8 products.

Full Name (Please Print):
____________________________________
Address:_______________________________
_______________________________
_______________________________
_______________________________
Product(s) Purchased:
_____________________________________________________
Purchase Price, including shipping, handling, and taxes:
______________
It is not necessary to include proof of purchase, such as credit
card statements, canceled checks, or receipts, but doing so
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may expedite your refund request in the event of a dispute
concerning the amount of your refund.

Signature of Purchaser:
________________________________________
Date: ___________________________
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Analysis of Proposed Consent Order to Aid Public Comment
The Federal Trade Commission has accepted, subject to final
approval, an agreement to a proposed consent order from Panda
Herbal International, Inc. (“Panda”), a corporation, and Everett L.
Farr III, individually and as an officer of the corporation
(“proposed respondents”).
The proposed consent order has been placed on the public
record for thirty (30) days for the receipt of comments by
interested persons. Comments received during this period will
become part of the public record. After thirty (30) days, the
Commission will again review the agreement and comments
received and will decide whether it should withdraw from the
agreement and take appropriate action or make final the
agreement’s proposed order.
This matter involves proposed respondents’ making of healthrelated advertising claims on the Internet and elsewhere for their
Herbal Outlook (a dietary supplement that contains St. John’s
Wort) and HerbVeil 8 (a topical ointment) products. The
proposed complaint alleges that proposed respondents violated
Sections 5 and 12 of the Federal Trade Commission Act by
making deceptive claims for these products.
The proposed complaint alleges that respondents’ claims that
ingestion of Herbal Outlook is effective in the treatment of
HIV/AIDS, herpes simplex, tuberculosis, influenza, and hepatitis
B infections are unsubstantiated. Further, the proposed complaint
alleges that respondents deceptively fail to disclose significant
adverse drug interactions in light of respondents’ implied drug
compatibility claim (“ingestion of St. John’s Wort, an ingredient
in Herbal Outlook, is effective in the treatment of HIV/AIDS”).
The proposed complaint also alleges that respondents’ claim that
ingestion of St. John’s Wort, an ingredient in Herbal Outlook, has
no known contraindications or drug interactions is false because
there is substantial information available documenting significant
adverse drug interactions. In addition, the proposed complaint
alleges that respondents’ HerbVeil 8 claims that topical
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application of HerbVeil 8 is effective in the treatment of
carcinomas, adenocarcinomas, and melanomas are
unsubstantiated.
For purposes of the proposed order, a “covered product or
service” means any service, program, dietary supplement, food,
drug, or device.
The proposed order defines “Herbal Outlook product” as
respondents’ Herbal Outlook or any other covered product or
service for which the term “Hypericum Perforatum” or “St. John’s
Wort” appears on the covered product or service label or in any
advertising or promotion, and any covered product or service
containing “Hypericum Perforatum” or “St. John’s Wort.”
Part I of the proposed consent order prohibits proposed
respondents from representing that ingestion of any Herbal
Outlook product or any covered product or service is effective in
the treatment of HIV/AIDS, herpes simplex, tuberculosis,
influenza, or hepatitis B infections, unless, at the time the
representation is made, respondents possess and rely upon
competent and reliable scientific evidence that substantiates the
representation.
The proposed order defines “HerbVeil 8 product” as
respondents’ HerbVeil 8 or any covered product or service for
which the term “HerbVeil 8” appears on the product label or in
any advertising or promotion, any covered product or service
containing “HerbVeil 8,” and any covered product or service
promoted for the topical treatment of any cancer. Part II of the
proposed consent order prohibits proposed respondents from
representing that application of any HerbVeil 8 product, or any
covered product or service, is effective in the treatment of any
cancer unless, at the time the representation is made, respondents
possess and rely upon competent and reliable scientific evidence
that substantiates the representation. Part III of the proposed
consent order prohibits proposed respondents from representing
that ingestion of any Herbal Outlook product has no known
contraindications or drug interactions.
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Part IV provides that in any advertisement, promotional
material, or product label for any Herbal Outlook product, that
contains any representation about the efficacy, performance, or
safety of such product, and in any discussion, communicated via
electronic mail or any telephone line, that contains any
representation about the efficacy, performance, or safety of any
Herbal Outlook product, proposed respondents shall make clearly
and prominently, the following disclosure:
WARNING: St. John’s Wort can have potentially
dangerous interactions with some prescription drugs.
Consult your physician before taking St. John’s Wort if you
are currently taking anticoagulants, oral contraceptives, antidepressants, anti-seizure medications, drugs to treat HIV or
prevent transplant rejection, or any other prescription drug.
This product is not recommended for use if you are or could
be pregnant unless a qualified health care provider tells you
to use it. The product may not be safe for your developing
baby.
unless respondents possess competent and reliable scientific
evidence that such product produces no adverse drug interactions
or side effects. This disclosure was developed after discussions
with the Food and Drug Administration. FDA has announced that
it intends to initiate a rulemaking for dietary supplements for
women who are or who may become pregnant. In the event that
FDA issues a final rule requiring a warning for pregnant women
on dietary supplements, respondents may substitute that warning
for the disclosure on that topic required under the proposed order.
Part IV specifies that the product label requirements of this Part
shall not apply to products that are shipped to consumers or
purchasers for resale less than thirty (30) days after the date of
service of this order, and that with regard to products shipped after
thirty (30) days of the date of service of this order, respondents
may affix the disclosure clearly and prominently by sticker or
other device on the labels of products manufactured prior to thirty
(30) days after the service of this order.
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Part V provides that proposed respondents, in connection with
the advertising or sale of any Herbal Outlook product, HerbVeil 8
product, or any covered product or service, shall not make any
representation that such product or service is effective in the
mitigation, treatment, prevention, or cure of any disease or illness,
or about the health benefits, performance, safety, or efficacy of
any such product or service, unless, at the time the representation
is made, proposed respondents possess and rely upon competent
and reliable scientific evidence that substantiates the
representation.
The proposed order defines “purchaser for resale” as any
purchaser of any of proposed respondents’ Herbal Outlook
product or HerbVeil 8 product, who: (a) is a distributor of, or
operates a wholesale or retail business that sells, any such
product(s); or (b) orders twenty (20) or more units of any such
products(s) in any three (3) month period. Parts VI A and VI B of
the proposed consent order require proposed respondents to
deliver to the Commission lists containing information regarding
purchasers for resale and consumers of Herbal Outlook,
respectively. Parts VI C and VI D require proposed respondents
to deliver to the Commission lists containing information
regarding purchasers for resale and consumers of HerbVeil 8,
respectively. Parts VI E and VI F require proposed respondents to
send a notice to all purchasers of Herbal Outlook and HerbVeil 8
informing them of the Commission’s complaint allegations and
the terms of the settlement. Part VII of the proposed order
requires proposed respondents to provide refunds upon request to
consumer purchasers of HerbVeil 8. Part VIII requires proposed
respondents to submit a report specifying the steps it has taken to
comply with Part VI (notice provisions) and Part VII (refund
provision).
Part IX requires proposed respondents to take reasonable steps
to monitor and ensure that all employees and agents engaged in
sales, order verification, and other customer service functions
comply with Parts I through V of the order and requires proposed
respondents to terminate any employee who knowingly engages in
conduct that violates these parts of the order. Part X A requires
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proposed respondents to send each purchaser for resale for a
period of five years following entry of the order, the notice
provisions required by Part VI E (to the extent such purchasers for
resale have not already received such notice pursuant to Part VI
E). Part X B requires proposed respondents to institute a
purchaser for resale order compliance surveillance program and
Part X C states that proposed respondents must terminate sales to
those purchasers for resale they know or should know are
violating Parts I through V of the proposed order. Part XI would
allow proposed respondents to make any representation for any
drug that is permitted by the FDA in the drug’s labeling, and
would allow proposed respondents to make any representation
that is specifically permitted in the labeling for any product by
regulations promulgated by the FDA pursuant to the Nutrition
Labeling and Education Act of 1990.
Part XII of the proposed order contains record keeping
requirements for materials that substantiate, qualify, or contradict
claims covered by the proposed order. Part XIII of the proposed
order requires distribution of a copy of the order to current and
future officers, employees, and agents. Part XIV provides for
Commission notification upon a change in the proposed corporate
respondent and Part XV requires Commission notification when
the proposed individual respondent changes his business or
employment. Part XVI requires the proposed respondents to file
with the Commission a report demonstrating compliance with the
terms and provisions of the order. Part XVII provides for the
termination of the order after twenty (20) years under certain
circumstances.
The purpose of this analysis is to facilitate public comment on
the proposed order, and it is not intended to constitute an official
interpretation of the agreement and the proposed order or to
modify in any way their terms.
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IN THE MATTER OF

ROBERT C. SPENCER AND LISA M. SPENCER
CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5 AND SEC. 12 OF THE FEDERAL TRADE COMM ISSION ACT
Docket C-4019; File No. 0023312
Complaint, July 30, 2001--Decision, July 30, 2001
This consent order addresses representations made by Respondents Robert C.
Spencer and Lisa M . Spencer, doing business as Aaron Company, about
"Colloidal Silver" – a dietary su pplement alleged ly containing sub micro scop ic
particles of silver that was intended to be taken orally for the cure and treatment
of mo re than 650 diseases – C hitosan with vitamin C, and U ltimate E nergizer.
The orde r, among other things, prohibits the respondents from misrepresenting,
including by means of metatags, any claims that Colloidal Silver or any service,
program, dietary supplement, food, drug, or device, has been medically proven
to kill disease-causing organisms or any number of infections in the body. The
order also requires the respondents to po ssess co mpe tent and reliable scientific
evidence to substantiate representations that Colloidal Silver or any covered
product (1) treats and cures cancer, multiple sclerosis, HIV/AIDS, and other
specific illnesses; (2) is superior to antibiotics in healing and curing infections;
(3) is safe for human consumption and has no side effects; (4) treats various
medical and health pro blems in anima ls; and (5) enab les consume rs to lose
substantial weight without the need for a restricted diet. In addition, the order
prohibits the respondents from misrepresenting, including by means of
metatags, the existence , contents or interpretation of any test, study, or rese arch.
The orde r also requires the respondents to include affirmative warnings
concerning safety issues in any future advertisements for products containing
ephedra or ephedrine.

Participants
For the Commission: James T. Rohrer, Cindy A. Liebes,
Andrea L. Foster, Janis K. Pappalardo, Gerard R. Butters and
Paul A. Pautler.
For the Respondents: Robert C. Spencer and Lisa M. Spencer,
pro se.
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COMPLAINT
The Federal Trade Commission, having reason to believe that
Robert C. Spencer and Lisa M. Spencer ("respondents"),
individually and doing business as Aaron Company have violated
the provisions of the Federal Trade Commission Act, and it
appearing to the Commission that this proceeding is in the public
interest, alleges:
Respondents Robert C. Spencer and Lisa M. Spencer are
residents of Florida. Their principal office or place of business is
1580 Masters Road, N.W., Palm Bay, FL 32907. Together,
individually, or in concert with others, they formulate, direct, or
control the policies, acts, or practices of the business operating
under the trade name “Aaron Company,” including the acts and
practices alleged in this complaint.
2.a. Respondents have promoted, advertised, labeled, offered for
sale, sold and distributed directly to the public a colloidal silver
liquid product called Colloidal Silver, and various vitamin and
herbal products including Chitosan with vitamin C, and Ultimate
Energizer, including by means of an Internet Web site,
<www.colloidalsilver.net> , that provides product and purchase
information and advertising and promotional claims.
2.b. Respondents’ Colloidal Silver is purportedly a liquid
containing 15-20 ppm of super-fine particles of silver in a water
solution, that can be used for various therapeutic purposes through
oral ingestion, nasal spray, or topical application. Respondents’
Chitosan with vitamin C is a tablet purportedly containing chitin
from the exoskeletons of crustaceans, that can be used for the
purposes of weight loss and lowering of cholesterol.
Respondents’ Ultimate Energizer is a tablet purportedly
containing mahuang and other substances, that can be used as a
safe stimulant. Colloidal Silver, Chitosan with vitamin C, and
Ultimate Energizer are either “foods” or “drugs” within the
meaning of Sections 12 and 15 of the Federal Trade Commission
Act.
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3. The acts and practices of respondents alleged in this complaint
have been in or affecting commerce, as "commerce" is defined in
Section 4 of the Federal Trade Commission Act.
4. Respondents have disseminated or have caused to be
disseminated advertisements or promotional materials for
Colloidal Silver, Chitosan with vitamin C, and Ultimate
Energizer, through, among other media, websites on the Internet,
including but not necessarily limited to the attached Exhibits 1 to
8. These advertisements contain the following statements, among
others:
A.
Aaron Co. Brings You The Most Important And Most
Used Dietary Food Supplements On The Market Today
For The Treatment Of:
Osteoarthritis
Urinary Infections
Prostate Enlargement
Memory Loss
Vitamin Deficiencies

Degenerative Diseases
Overweight
Coronary Diseases
Exhaustion And Depression
All Types Of Infections
***

CHITOSAN (400 mg.) WITH VITAMIN C (20 mg.) If you
want to lose weight without changing your eating habits, this is
the product for you. Chitin (a polysaccharide) is a natural
biopolymer found in the exoskeletons of crustaceans (such as
crab, lobster, and shrimp). This product is not digestible, has
no caloric value but absorbs 5 times its weight in fats and
oils. There are no known side effects, it is extremely low in
toxicity and is 100% natural fiber. This powerful fat-absorber
also plays a significant role in lowering cholesterol. PROD.
NO. 557,QTY. 120, PRICE $11.20
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***
ULTIMATE ENERGIZER For those of you who are
exhausted , tired and depressed from running around most of
the day, tending to home chores, work, school, children, sick
and--- you name it. This product is a special blend of Mahuang,
Citrus, Kola Nut, Yohimbe, Green tea and Ginseng extracts,
and 77 colloidal minerals. Mahuang has been used in Chinese
medicine for thousands of years as a stimulant to the
sympathetic nervous system. There are no known side effects
to this natural dietary supplement. PROD. NO. 605, QTY.
100, PRICE $18.50
***
COLLOIDAL SILVER (15-20 ppm.) FOR EVERYONE !!!
For the prevention and treatment of all known internal and
external infections caused by disease causing organisms. This
includes germs, viruses, algae, and fungus. Taken daily this
product may prevent respiratory infections which may lead to
serious and sometimes incurable diseases. We cannot say
enough about this product. A full report with testimonials is
available upon request. PROD. NO. 100, QTY. 8 oz.
PRICE$14.95, PROD. NO. 101, QTY. 16 oz. PRICE $24.95,
PROD. NO.102, NASAL DISPENSER, PRICE $4.00 (
FREE WITH PROD. NO. 101 )
***
More About Colloidal Silver
***
MEDICAL PROOF OF EFFECTIVENESS
First, be aware that the modern artificial antibiotics kill, on
average 6 different disease causing organisms. A researcher at
Brigham Young University sent colloidal silver to two different
labs including the UCLA Medical Center. Dr. Larry C. Ford, of
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the School of Medicine made the startling discovery that
within 6 minutes, of contact, colloidal silver killed over 650
different disease causing organisms. It also killed every virus to
which it was subjected . . NOW THAT IS POWERFUL
MEDICINE.
Quote Dr. Harry Margraf, a biochemist and pioneering silver
research who worked for the late Carl Moyer, M.D., chairman
of Washington University’s Department of Surgery "SILVER
IS THE BEST ALL AROUND GERM FIGHTER WE
HAVE"
According to the E.P.A.’S POISON CONTROL CENTER,
colloidal silver is considered non-toxic and there is no recorded
reaction with other medications.
OTHER BENEFITS OF COLLOIDAL SILVER
Generally speaking colloidal silver helps promote rapid healing
and subdue inflamation. It is a remedy for infections, even the
non-apparent low grade general type. It can be taken internally
for general prevention applied topically for rashes, burns, cuts
and fungus infections, or sprayed into the ears, nose, throat and
eyes for colds, allergies and other infections to those parts of
the body.
We can not list all 650 diseases that colloidal silver is effective
against but here is a list of some common ones: Common cold,
stomach ulcers, acne, burns, shingles, arthritis, strep,
tuberculosis, athlete’s foot, virus warts, tonsillitis, herpes virus,
allergies etc. etc.
***
DISCLAIMER SINCE EACH INDIVIDUAL MAY
RESPOND DIFFERENTLY TO THIS PRODUCT, WE
CANNOT GUARANTEE THE CLAIMS MADE HEREIN,
SPECIFIC OR IMPLIED.
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DISCLAIMER: The information contained herein has not been
evaluated by the Food and Drug Administration and is not
intended to diagnose, treat, cure or prevent any disease.
Experiences and stories from users and articles are for
educational purposes only. Aaron Co. makes no health or
medical claims for the use of colloidal silver.
***
www.colloidalsilver.net/vitamins.htm
Exhibit 1
__________________________________________________
B.
Colloidal Silver For The Treatment Of Fungal Infections
Free Special Offer
Aaron Co., Manufacturer Of Colloidal Silver Wishes To Make
This Free Special Offer. Purchase One Bottle Of Colloidal
Silver For The Treatment Of Fungal Infections. If Not
Completely Satisfied, Return The Unused Portion For A Full
Refund. To Order Please Go To http://www.colloidalsilver.net
Colloidal Silver Is A Pure Natural Antibacterial, Antifungal,
And Antiviral Solution With No Side Effects When Taken As
Directed!
Below are stories submitted to our bulletin board by people
using colloidal silver.
***
Submitted by (ALONZAJ@aol.com)
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1. I have arrested my itchy scalp condition which had even spread
to my eyebrows - also it has arrested my psoriasis (mild condition)
. whether or not cured remains to be seen.
2. it has arrested and put into remission a couple of warts.
3. it has arrested and is in process of healing my grandson's
athletes foot.
4. it has cured, overnight, my wife's cracked lips (corners of
mouth).
5. it has cured a couple of stubborn spots on my 69 year old
brothers arms.
6. it has cured SKIN CANCER on my sons father in law. He has
(or had) to have it burned off every month or so and he was able
to cancel his last appointment for this due to this colloidal silver.
7. it has arrested and put into remission several warty like
conditions of raised skin lesions which were itchy. These were not
warts but thats about the best condition I can explain.
8. My sons mother in law is using it to treat her arthritis. She
believes it may be helping as it did get better after starting but she
can't be sure thats what caused it to get better.
In other words - THIS IS GREAT STUFF
***
For Additional Article On Fungal Infections Click More2
More3
DISCLAIMER: The information contained herein has not been
evaluated by the Food and Drug Administration and is not
intended to diagnose, treat, cure or prevent any disease.
Experiences and stories from users and articles are for
educational purposes only. Aaron Co. makes no health or
medical claims for the use of colloidal silver.
www.colloidalsilver.net/fungal_infections.htm
Exhibit 2
__________________________________________________
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C.
Colloidal Silver vs Pharmaceutical Antibiotics
Interest in Colloidal Silver has increased most recently,
probably because illness causing organisms do not seems to
build up a resistance to Colloidal Silver the way they do to
phamaceutical antibiotics. Antibiotics are becoming less
effective as resistance to them grows.
The Los Angeles Times states "but in the last decade, a broad
resistance to antibiotics has begun to emerge. And because
bacteria can transfer genes among themselves, experts only
expect the resistance to grow. The potential nightmare is an
Andromeda strain, which is immune to all antibiotics and could
wreak havoc. ("Arsenal of Antibiotics Failing as Resistant
Bacteria Develop," October 23, 1994).
An ordinary antibiotic kills perhaps a half dozen different
disease organisms, but Colloidal Silver is known to be
successful against more than 650 illness-causing micro
organisms (bacteria, viruses, fungi) Colloidal Silver can be
taken indefinitely because the body does not develop a
tolerance to it.
How It works...
. . . Unlike phamaceutical antibiotics which destroy beneficial
enymes, Colloidal Silver leaves these tissue cell enymes intact.
Thus, Colloidal Silver is absolutely safe for humans, reptiles
and plants, and all living matter.
Ingesting Colloidal Silver...
...
It is impossible for germs to mutate into silver resistant forms,
as happens with conventional antibiotics. Also, Colloidal
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Silver cannot interact or interfere with other medicine being
taken. Colloidal Silver is truly a safe, natural remedy for many
of mankind's ills.
***
www.colloidalsilver.net/staph_infections.htm
Exhibit 3
__________________________________________________
D.
Colloidal Silver For The Treatment Of Skin Infections
Free Special Offer
Aaron Co., Manufacturer Of Colloidal Silver Wishes To Make
You This Special Offer. Purchase One Bottle Of Colloidal
Silver For The Treatment Of Any Type Of Skin Infection. If
You Are Not Completely Satisfied, Return The Unused Portion
For A Full Refund. To Order Please Go To
http://www.colloidalsilver.net
Colloidal Silver Is A Pure Natural Antibacterial, Antifungal,
And Antiviral Solution With No Side Effects When Taken As
Directed!
Below are stories written into the bulletin board by people
using colloidal silver.
***
Submitted by Bob Donan (bigbob@sound.net) on Thursday,
June 25, 1998
I tried a small bottle of colloidal silver in spray form purchased
at a local health food store and had such good results on jock
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itch. A co-worker of mine has sugar diabetes. He developed
some ulcers on his lower leg and after a year of treatment with
salves and pills his Dr. told him to get used to the sores and to
keep them clean or they would get infected and he would loose
his legs. I gave him a small spray bottle of colloidal silver. He
sprayed his legs twice a day, after 3 days the red angry look of
the sores subsided, By day 5 the sores dried up and scabs
formed. Then came about 4 days of intense itching. By day 10
the scabs fell of during a shower. Another week of treatment
and the pink skin under the scabs normalized. He is still
diabetic,! still takes insulin, but his concern for amputation is
relived, and he's grateful about that. So that’s my story, nothing
earth shattering, but one person has been made very happy, and
that’s a start.
***
For Additional Article On Skin Infections Click HERE2
HERE3
DISCLAIMER: The information contained herein has not been
evaluated by the Food and Drug Administration and is not
intended to diagnose, treat, cure or prevent any disease.
Experiences and stories from users and articles are for
educational purposes only. Aaron Co. makes no health or
medical claims for the use of colloidal silver.
www.colloidalsilver.net/skin_infections.htm
Exhibit 4
_____________________________________________________
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E.
Colloidal Silver For The Treatment Of Lyme Diseases
Free Special Offer
Aaron Co., Manufacturer Of Colloidal Silver Wishes To Make
You This Special Offer. Purchase One Bottle Of Colloidal
Silver For The Treatment Of Lyme Diseases. IF You Are Not
Completely Satisfied, Return The Unused Portion For A Full
Refund. To Order Go To http://www.colloidalsilver.net
Colloidal Silver Is A Pure Natural Antibacterial, Antifungal, And
Antiviral
Solution With No Side Effects When Taken As Directed!
Below are stories written into the bulletin board by people
using colloidal silver.
Submitted by Erin (mouser@mailcity.com) on Sunday, April
26, 1998:
Our 8 year old daughter was diagnosed with Lyme Disease
after a lengthy and baffling illness. She was put on oral
antibiotics for several years with fairly good results (they
knocked the symptoms down from 40 to 4 ) but, as soon as she
got off of the antibiotics, all the symptoms would return. We
heard about Colloidal Silver through a newsletter we
subscribed to and decided to give it a try. Within 4 weeks there
was a tremendous improvement and not long after that, all
symptoms were gone! This was almost 3 years ago, she has just
turned 14 and remains symptom free.
***
For More Information On Lyme Disease Click Lyme2 Lyme3
Lyme4 Lyme5
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DISCLAIMER: The information contained herein has not been
evaluated by the Food and Drug Administration and is not
intended to diagnose, treat, cure or prevent any disease.
Experiences and stories from users and articles are for
educational purposes only. Aaron Co. makes no health or
medical claims for the use of colloidal silver.
www.colloidalsilver.net/lyme.htm
Exhibit 5
_____________________________________________________
F.
Colloidal Silver For The Treatment Of Herpes
Free Special Offer
Aaron Co., Manufacturer Of Colloidal Silver Wishes To Make
This Special Offer. Purchase One Bottle Of Colloidal Silver
For The Treatment Of Herpes. If You Are Not Completely
Satisfied, Return The Unused Portion For A Full Refund. To
Order Please Go To http://www.colloidalsilver.net
Colloidal Silver Is A Pure Natural Antibacterial, Antifungal, And
Antiviral
Solution With No Side Effects When Taken As Directed!
Below are stories written into the bulletin board by people
using colloidal silver.
Submitted by Donna Thursday, August 6, 1998
I had contracted genital herpes a few years before I heard about
Colloidal Silver. I would break out at least every 3 months, and
along with a very painful lesion, experience low-grade fever
and flu-like symptoms. I heard about Colloidal Silver through a
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friend, who told me it cured her sister's herpes of the eye. With
nothing to lose, I bought a bottle from her. The next time I
broke out with a lesion, I immediately started drinking 1 oz.
every four hours. Within 24 hours, the sore was completely
gone (usually it would take up to 3-4 weeks for a sore to go
away). It seemed like a small miracle to me. I have not broken
out since, and that was over 3 years ago. In fact, I consider
myself cured of genital herpes. I don't understand why the
medical profession does not know or let people know about the
great benefits of Colloidal Silver. I am a firm believer. I keep
colloidal silver around the house for anything that comes up,
since I have four children.
For More Information On Herpes, Click MORE2 MORE3
MORE4 MORE5
DISCLAIMER: The information contained herein has not been
evaluated by the Food and Drug Administration and is not
intended to diagnose, treat, cure or prevent any disease.
Experiences and stories from users and articles are for
educational purposes only. Aaron Co. makes no health or
medical claims for the use of colloidal silver.
www.colloidalsilver.net/herpes.htm
Exhibit 6
_____________________________________________________
G.
Colloidal Silver For Animals
Free Special Offer
Aaron Co., Manufacturer Of Colloidal Silver Wishes To Make
This Free Special Offer. Purchase One Bottle Of Colloidal
Silver For The Treatment Of Your Animals As Indicated
Below. If You Are Not Completely Satisfied, Return The
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Unused Bottle For A Full Refund. To Order Please Go To
http://www.colloidalsilver.net
Colloidal Silver Is A Pure Natural Antibacterial, Antifungal, And
Antiviral
Solution With No Side Effects When Taken As Directed!
Below are stories written into the bulletin board by people
using colloidal silver.
Submitted by SHN (snd@lodelink.com) on Friday, August 28,
1998
Our cat occasionally tangles with the neighborhood cats, as
cats will. My daughter brought it to my attention that one of his
eyes seemed droopy as it was late I said I'd look in the
morning, the following morning his eye had completely closed
the lid was showing the conjunctive tissue beneath and was
literally foaming a green pus and smelled nasty. I took him to
the vet and was told he might lose the eye before the infection
could be knocked down. He had been swatted in the face and a
claw had penetrated through the lid and into the tissue to the
side and rear of the eyeball. I had just months prior had one of
those nasty abscesses surgically repaired as it would not heal, it
had cost a mere $100. the vet said it would cost less to remove
the eye than to fight the infection. My wife had come home
with this new "stuff" she had been told was wonderful and
would cure anything, something called colloidal silver. I
figured it wouldn't hurt as he would lose the eye! anyway, I
cleaned the area around the eye and opened the lids, putting
two drops in allowed it to close and used my finger to gently
rotate it, then opened it again and put two more drops in
holding the lid up away from the eye then allowed it to close.
the next morning I expected the infection to be larger, however
the cat was up and staring at me with two eyes. granted the one
was still "slightly swollen". I Was Sold!!!. I repeated the
procedure and the eye the following morning was completely
normal in appearance and the claw hole was closed! I repeated
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the procedure once more for general principles. I have since
introduced more animal owners and friends to colloidal silver,
Great "stuff".
Submitted by HAROLD G. (HGALIT@AOL.COM) on
Saturday, October 17, 1998
I have been using c s for about 2 ½ years. I have found it work
well on a tremendous amount of ailments... My dog came
down with a infection in his prostate. He was dripping blood
from his penis. The doctor wanted to operate and remove the
prostate. I took the dog home and gave him 2 tablespoons . The
next morning the dog was fit as a fiddle. My family uses c s for
any viral or bacterial infection that attacks them. At present
most of the people I know are using colloidal silver.
***
C.M. from Iowa writes:
"I have a pet cat that started throwing up everything it ate.
Upon taking it to a veterinarian, it was found to have swollen
intestines and the foods couldn't pass through properly. So the
vet gave me antibiotics which were supposed to help. He also
said I would probably have to put it on steroids after using the
antibiotics up. Steroids when used on cats cause feline
leukemia. When the antibiotics were used up the cat was still
throwing up frequently. So I started giving him some colloidal
silver several times a day. Now he is getting better and rarely
throws up after eating."
***
Submitted by Barbara (Bfland7374@aol.com)
I have used colloidal silver for many things, but my main use
was on an Arabian gelding that I own. He had contracted a
disease called EPM. I had taken him to a veterinarian that does
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acupuncture and uses a lot of homeopathy on horses as well as
traditional veterinarian medicine. She had me put him on the
colloidal silver. It has done wonders for him. He had severe
muscle atrophy due to the EPM. Today, his muscles are almost
back to normal in his croup and he has not regressed like many
other horses in our area that I know have EPM. He has been off
of it for about 6 months, but I still need a supply for him if
needed. The regular vet that I use was against me using the
colloidal silver, but I feel it really helped Knight fight the
protozoa that attacks the horses spine and neurological system.
***
For More Articles On Animals, Go To More2 More3 More4
DISCLAIMER: The information contained herein has not been
evaluated by the Food and Drug Administration and is not
intended to diagnose, treat, cure or prevent any disease.
Experiences and stories from users and articles are for
educational purposes only. Aaron Co. makes no health or
medical claims for the use of colloidal silver.
www.colloidalsilver.net/animals.htm
Exhibit 7
_____________________________________________________
H. META tags for Aaron company
<meta name="keywords"content="colloidal silver research
research periodicals medical reports instruction Robert Becker
body electric alternative health colloidal silver antibiotic
antibacterial antifungal germicidal mild silver protein ms
cancer lymes AIDS colds flu candida aids disease virus
bacteria illness HIV injuries burns infection holistic medicinal
article alternative medicine natural complementary preventive
medicine herbal medicines holistic medical alternative
HealthCare journals clinical trials healing disinfectant colloidal
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silver water Collodial Colloidal colodall colodal colodel
collodel detoxification healthy alternatives homeopathic
remedies herbal remedy oriental ayurvedic holistic health
natural health care naturopathic colloidal minerals book
manual colloidal silver generator supplies pure .9999 silver
solution Colloidal silver research research periodicals medical
reports instruction Robert Becker body electric alternative
health colloidal silver antibiotic antibacterial antifungal
germicidal mild silver protein ms cancer lymes AIDS colds flu
candida aids disease virus bacteria illness HIV injuries burns
infection holistic medicinal article, alternative medicine natural
complementary preventive medicine herbal medicines holistic
medical alternative HealthCare journals clinical trials healing
disinfectant colloidal silver water, Collodial Colloidial colodall
colodal colodel collodel detoxification healthy alternatives
homeopathic remedies, herbal remedy oriental ayurvedic
holistic health natural health care naturopathic colloidal
minerals book manual colloidal silver generator supplies pure
.9999 silver solution">
Keyword Metatags from www.colloidalsilver.net Web site
Exhibit 8
_____________________________________________________
5. In addition to the representations detailed above, respondents
have embedded specific disease references in the “metatags” of
respondents’ Internet Web site, <www.colloidalsilver.net>. A
metatag is a word or words embedded in an Internet Web site,
which are not normally displayed visually to the consumer, that
may be used by an Internet search engine for the purpose of
selecting sites in response to an Internet user’s search request.
References appearing only in the metatags and not in the Web
pages displayed visually to the consumer include, among others,
the following terms: “MS,” “cancer,” “HIV/AIDS,” and
“candida.”
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Respondents’ use of these metatag references increases the
likelihood that consumers who research the terms “MS,” “cancer,”
“HIV/AIDS,” and “candida” on the Internet will find information
about Aaron’s products.
Colloidal Silver
6. Through the means described in Paragraph 4, respondents have
represented, expressly or by implication, that:
A. Colloidal silver has been medically proven to kill over 650
disease-causing organisms in the body.
B. Colloidal silver successfully treats all known infections
caused by disease-causing organisms, including germs, viruses,
algae and fungus.
7. In truth and in fact, colloidal silver has not been medically
proven to kill over 650 disease-causing organisms in the body and
colloidal silver does not successfully treat all known infections
caused by disease causing organisms. Therefore the
representations set forth on Paragraph 6 were, and are, false and
misleading.
8. Through the means described in Paragraphs 4 and 5, taken
together, respondents have represented, expressly or by
implication, that:
A. Colloidal silver is effective in treating or curing cancer,
multiple sclerosis, HIV/AIDS, flu, candida, Lyme’s disease,
psoriasis, the common cold, stomach ulcers, burns, arthritis,
strep, tuberculosis, tonsillitis, herpes virus, virus warts,
athlete’s foot, shingles, allergies and infections associated
with diabetes.
B. Colloidal silver promotes healing and cures infections.
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C. Colloidal silver is superior to antibiotics in killing diseasecausing organisms.
D. Colloidal silver is safe for human consumption and has no
side effects.
E. Colloidal silver is effective in treating various medical and
health conditions in animals, including serious eye
infection, prostate infection, and swollen intestine.
9. Through the means described in Paragraphs 4 and 5, taken
together, respondents have represented, expressly or by
implication, that they possessed and relied upon a reasonable basis
that substantiated the representations set forth in Paragraph 8, at
the time the representations were made.
10. In truth and in fact, respondents did not possess and rely
upon a reasonable basis that substantiated the representations set
forth in Paragraph 8 at the time the representations were made.
For example, there is no competent and reliable scientific
evidence that colloidal silver is effective in treating or curing
cancer, multiple sclerosis, HIV/AIDS, flu, candida, Lyme’s
disease, psoriasis, the common cold, stomach ulcers, burns,
arthritis, strep, tuberculosis, tonsillitis, herpes virus, virus warts,
athlete’s foot, shingles, allergies and infections associated with
diabetes or that colloidal silver is superior to antibiotics in killing
disease causing organisms. In addition, the FDA issued a final
rule, effective September 16, 1999, finding and establishing that
all OTC drug products containing colloidal silver ingredients or
silver salts for internal or external use are not generally recognized
as safe and effective. Therefore, the representation set forth in
Paragraph 9 was, and is, false or misleading.
Chitosan
11. Through the means described in Paragraph 4 respondents
have represented, expressly or by implication, that use of the
recommended daily dose of the Chitosan with vitamin C enables
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consumers to lose substantial weight without the need for a
restricted calorie diet.
12. Through the means described in Paragraph 4, respondents
have represented, expressly or by implication, that they possessed
and relied upon a reasonable basis that substantiated the
representation set forth in Paragraph 11, at the time the
representation was made.
13. In truth and in fact, respondents did not possess and rely
upon a reasonable basis that substantiated the representation set
forth in Paragraph 11, at the time the representation was made.
Therefore, the representation set forth in Paragraph 12 was, and is,
false or misleading.
Ultimate Energizer
14. Through the means described in Paragraph 4 respondents
have represented, expressly or by implication, that the Ultimate
Energizer, containing Mahuang, among other substances, is safe
and has no side effects.
15. Through the means described in Paragraph 4, respondents
have represented, expressly or by implication, that they possessed
and relied upon a reasonable basis that substantiated the
representation set forth in Paragraph 14, at the time the
representation was made.
16. In truth and in fact, respondents did not possess and rely
upon a reasonable basis that substantiated the representation set
forth in Paragraph 14, at the time the representation was made.
Therefore, the representation set forth in Paragraph 15 was, and is,
false or misleading.
17. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices, and the
making of false advertisements, in or affecting commerce in
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violation of Sections 5(a) and 12 of the Federal Trade
Commission Act.
THEREFORE, the Federal Trade Commission this thirtieth day
of July, 2001, has issued this complaint against respondents.
By the Commission.
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DECISION AND ORDER
ORDER
DEFINITIONS
For purposes of this order, the following definitions shall
apply:
1. “Competent and reliable scientific evidence” shall mean tests,
analyses, research, studies, or other evidence based on the
expertise of professionals in the relevant area, that has been
conducted and evaluated in an objective manner by persons
qualified to do so, using procedures generally accepted in the
profession to yield accurate and reliable results.
1. "Clearly and prominently" shall mean as follows:
a. In an advertisement communicated through an electronic
medium (such as television, video, radio, and interactive
media such as the Internet, online services and software),
the disclosure shall be presented simultaneously in both the
audio and visual portions of the advertisement. Provided,
however, that in any advertisement presented solely through
visual or audio means, the disclosure may be made through
the same means in which the ad is presented. Provided,
further, that in any advertisement communicated through
interactive media which is presented predominantly through
visual or audio means, the disclosure may be made through
the same means in which the ad is predominantly presented.
The audio disclosure shall be delivered in a volume and
cadence sufficient for an ordinary consumer to hear and
comprehend it. The visual disclosure shall be of a size and
shade, with a degree of contrast to the background against
which it appears, and shall appear on the screen for a
duration and in a location, sufficiently noticeable for an
ordinary consumer to read and comprehend it.
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b. In a print advertisement, promotional material, or
instructional manual, the disclosure shall be in a type size
and location sufficiently noticeable for an ordinary
consumer to read and comprehend it, in print that contrasts
with the background against which it appears.
c. On a product label, the disclosure shall be in a type size and
location sufficiently noticeable for an ordinary consumer to
read and comprehend it and in print that contrasts with the
background against which it appears. Provided, however, if
a disclosure on a bottle label or package label is made in a
location other than the principal display panel, the bottle
label or package label shall (i) include the statement, “See
important safety warning(s) on [insert disclosure
location],” in a type size and location on the principal
display panel sufficiently noticeable for an ordinary
consumer to read and comprehend it and in print that
contrasts with the background against which it appears; and
(ii) place the disclosure on the bottle label and, if applicable,
the package label, within a border that is a color or shade
that contrasts with the background against which it appears.
Provided further, that in a multi-page insert, the disclosure
shall appear on the cover page or first page.
The disclosure shall be in understandable language and syntax.
Nothing contrary to, inconsistent with, or in mitigation of the
disclosure shall be used in any advertisement or on any label.
3. In the case of advertisements disseminated by means of an
interactive electronic medium, such as software, the Internet, or
online services, "in close proximity" shall mean on the same Web
page, online service page, or other electronic page, and proximate
to the triggering representation, and shall not include disclosures
accessed or displayed through hyperlinks, pop-ups, interstitials or
other means.
4. “Commerce” shall mean as defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. § 44.
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5. A requirement that respondents “notify the Commission,” “file
with the Commission” or “deliver to the Commission” shall mean
that the respondents shall send the necessary information via firstclass mail, costs prepaid, to the Associate Director for Division of
Enforcement, Federal Trade Commission, 600 Pennsylvania
Avenue, N.W., Washington, D.C. 20580. Attention: In the
Matter Robert C. Spencer et al.
6. “Person” shall mean a natural person, organization or other
legal entity, including a partnership, corporation, proprietorship,
association, cooperative, or any other group acting together as an
entity.
7. Unless otherwise specified, “respondents” shall mean Robert
C. Spencer and Lisa M. Spencer, individually and d/b/a Aaron
Company, their agents, representatives, and employees.
8. Metatags” shall mean any word or words embedded in the
source code of an Internet Web site that may be used by an
Internet search engine in indexing Web sites for the purpose of
selecting sites in response to an Internet user’s search request.
9. “Colloidal Silver product” shall mean any product containing
or purporting to contain colloidal silver or silver salts, including
but not limited to Aaron’s Colloidal Silver.
10. “Chitosan with vitamin C product” shall mean any product
containing or purporting to contain chitosan, chitin, or any other
substance derived, directly or indirectly, from the exoskeletons of
crustaceans, including but not limited to Aaron’s Chitosan with
vitamin C.
11. “Ultimate Energizer product” shall mean any product
containing or purporting to contain ephedra, ephedra extract or
ephedrine, including but not limited to Aaron’s Ultimate
Energizer” or any other product containing Mahuang.
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12. “Food,” “drug,” and “device” shall mean as “food,” “drug,”
and “device” are defined in Section 15 of the Federal Trade
Commission Act, 15 U.S.C. § 55.
13. “Covered product or service” shall mean any service,
program, dietary supplement, food, drug, or device.
14. “Ephedra, ephedra extract or ephedrine” shall mean a source
of ephedrine alkaloid, including, but not limited to, ephedrine,
pseudoephedrine, norephedrine, norpseudoephedrine, Nmethyephedrine, and N-methylpseudoephedrine, either derived
from natural sources such as the herb Ephedra sinica (also called
Ma-Huang or Chinese Ephedra) or synthetically produced.
15. “Product label” shall mean any label or other written,
printed or graphic matter upon any product or accompanying any
product, including package labels, bottle labels, and package
inserts.
I.
IT IS HEREBY ORDERED that respondents, directly or
through any partnership, corporation, subsidiary, division, trade
name, or other device, including franchisees, licensees, or
distributors, in connection with the labeling, advertising,
promotion, offering for sale, sale, or distribution of any Colloidal
Silver product or any covered product or service in or affecting
commerce, shall not misrepresent, in any manner, including by
means of metatags, expressly or by implication, that such product
or service has been medically proven to kill any disease-causing
organisms, or any number of disease-causing organisms, in the
body or that colloidal silver successfully treats any infections, or
any number of infections, caused by disease-causing organisms,
including germs, viruses, algae and fungus.
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II.
IT IS HEREBY ORDERED that respondents, directly or
through any partnership, corporation, subsidiary, division, trade
name, or other device, including franchisees, licensees, or
distributors, in connection with the labeling, advertising,
promotion, offering for sale, sale, or distribution of any Colloidal
Silver product, Chitosan with vitamin C product, Ultimate
Energizer product, or any covered product or service in or
affecting commerce, shall not make any representation, in any
manner, including by means of metatags, expressly or by
implication:
A. That any such product or service is effective in treating or
curing cancer, multiple sclerosis, HIV/AIDS, flu, candida,
Lyme’s disease, psoriasis, the common cold, stomach
ulcers, burns, arthritis, streptococcus infections,
tuberculosis, tonsillitis, herpes virus, virus warts, athlete’s
foot, shingles, allergies or infections associated with
diabetes;
B. That any such product or service promotes healing or cures
infections;
C. That any such product or service is superior to antibiotics in
killing disease-causing organisms;
D. That any such product or service is safe for human
consumption or has no side effects;
E. That any such product or service is effective in treating
various medical or health conditions in animals, including
serious eye infection, prostate infection, and swollen
intestine; or
F. That any such product or service enables consumers to lose
substantial weight without the need for a restricted calorie
diet;
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G. That any such product or service is effective in the
mitigation, treatment, prevention, or cure of any disease,
illness or health conditions; or
H. About the health benefits, performance, safety, or efficacy
of any such product or service;
unless, at the time the representation is made, respondents possess
and rely upon competent and reliable scientific evidence that
substantiates the representation.
III.
IT IS FURTHER ORDERED that respondents, directly or
through any partnership, corporation, subsidiary, division, trade
name, or other device, including franchisees, licensees or
distributors, in connection with the labeling, advertising,
promotion, offering for sale, sale, or distribution of any covered
product or service in or affecting commerce, shall not
misrepresent, in any manner, including by means of metatags,
expressly or by implication, the existence, contents, validity,
results, conclusions, or interpretations of any test, study, or
research.
IV.
Nothing in this order shall prohibit respondents from making
any representation for any drug that is permitted in labeling for
such product under any tentative final or final standard
promulgated by the Food and Drug Administration. Nor shall it
prohibit respondents from making any representation for any
product that is specifically permitted in labeling for such product
by regulations promulgated by the Food and Drug Administration
pursuant to the Nutrition Labeling and Education Act of 1990.
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V.
IT IS FURTHER ORDERED that:
A. In any advertisement (other than a television or radio
advertisement), promotional material, or product label for
any covered product or service containing ephedra or
ephedrine, and during any discussion relating to the use of
such product or service communicated via electronic mail or
any telephone line, respondents, their officers, agents,
servants, and employees shall make clearly and prominently,
the following disclosure:
WARNING: This product contains ephedra or ephedrine
alkaloids, which can have dangerous effects on the central
nervous system and heart and can result in serious injury.
Risk of injury can increase with dose, and may even include
heart attack, stroke, seizure or death. Consult a health care
provider prior to use if you have high blood pressure, heart
or thyroid disease, diabetes, difficulty urinating, prostate
enlargement, or glaucoma, or are using any prescription
drug. Do not use if you are taking a MAO inhibitor or any
allergy, asthma, or cold medication containing ephedrine,
pseudoephedrine or phenylpropanolamine. Discontinue use
if you experience rapid heart beat, chest pain, severe
headache, shortness of breath, dizziness, sleeplessness or
nausea. This product is not recommended for use if you are
or could be pregnant unless a qualified health care provider
tells you to use it. The product may not be safe for your
developing baby.
unless respondents possess competent and reliable scientific
evidence that such product is safe and produces no adverse
side effects.
Provided, however, that the product label requirements of
this Subpart shall not apply to products that are shipped to
consumers or purchasers for resale less than thirty (30) days
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after the date of service of this order; and, provided further,
that with regard to products shipped after thirty (30) days of
the date of service of this order, respondents may affix the
disclosure clearly and prominently by sticker or other device
on the labels of products manufactured prior to thirty (30)
days after the service of this order.
B. In any television or radio advertisement for any covered
product or service containing ephedra or ephedrine,
respondents, their officers, agents, servants, and employees
shall make, clearly and prominently, the following
disclosure:
WARNING: This product contains [insert name of
ephedrine alkaloids contained in product, e.g., Mahuang]
which can have dangerous effects on the central nervous
system and heart and can result in serious injury. Risk of
injury increases with increased dosage.
unless respondents possess competent and reliable scientific
evidence that such product is safe and produces no adverse
side effects.
Provided, however, that in the event that the Food and Drug
Administration issues a final rule requiring a warning on the
labeling of products containing ephedrine alkaloids, respondents
may substitute that warning for the disclosures required under
Parts A and B above.
VI.
IT IS FURTHER ORDERED that respondents, for ten (10)
years after the last date of dissemination of any representation
covered by this order, maintain and upon request make available
to the Federal Trade Commission for inspection and copying:
A. All advertisements and promotional materials containing the
representation;
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B. All materials that were relied upon in disseminating the
representation; and
C. All tests, reports, studies, surveys, demonstrations, or other
evidence in their possession or control that contradict,
qualify, or call into question the representation or the basis
relied upon for the representation, including complaints and
other communications with consumers or with
governmental or consumer protection organizations.
VII.
IT IS FURTHER ORDERED that respondents shall deliver a
copy of this order to all current and future principals, officers,
directors, and managers, and to all current and future employees,
agents, and representatives having responsibilities with respect to
the subject matter of this order, and shall secure from each such
person a signed and dated statement acknowledging receipt of the
order. Respondents shall deliver this order to current personnel
within thirty (30) days after the date of service of this order, and to
future personnel within thirty (30) days after the person assumes
such position or responsibilities as stated above. Respondents
shall maintain and upon request make available to the
Commission for inspection and copying each such signed and
dated statement.
VIII.
IT IS FURTHER ORDERED that respondents shall notify
the Commission at least thirty (30) days prior to any change with
regard to Aaron Company that may affect compliance obligations
arising under this order, including but not limited to its
incorporation; and if incorporated, its creation, dissolution,
assignment, sale, merger, or other action that would result in the
emergence of a successor corporation; the creation or dissolution
of a subsidiary, parent, or affiliate that engages in any acts or
practices subject to this order; the proposed filing of a bankruptcy

224

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 132
Decision and Order

petition; or a change in the business or corporate name or address.
Provided, however, that, with respect to any proposed change
about which respondents learn less than thirty (30) days prior to
the date such action is to take place, respondents shall notify the
Commission as soon as is practicable after obtaining such
knowledge.
IX.
IT IS FURTHER ORDERED that respondents, within five
(5) days of entry of this order, shall notify the Commission of (1)
their residence address and mailing address; (2) their telephone
number(s); (3) if applicable, the names of their employer(s) and
supervisor(s); and (4) their duties and responsibilities.
X.
IT IS FURTHER ORDERED that respondents, for a period
of ten (10) years after the date of entry of this order, shall notify
the Commission of (1) any changes in their residence address,
mailing address, or business address; (2) the discontinuance of
their current business or employment; and (3) their affiliation with
any new business or employment. Notice of changes in
employment status shall include: (1) the new employer’s name,
address and telephone number; (2) the full names of the
employer’s principals; (3) if applicable, the names of respondents’
supervisors; and (4) a description of the employer’s activities, and
respondents’ duties and responsibilities.
XI.
IT IS FURTHER ORDERED that respondents shall, within
sixty (60) days after the date of service of this order, and at such
other times as the Federal Trade Commission may require, file
with the Commission a report, in writing, setting forth in detail the
manner and form in which respondents have complied and are
complying with this order.
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XII.
This order will terminate twenty (20) years from the date of its
issuance, or twenty (20) years from the most recent date that the
United States or the Federal Trade Commission files a complaint
(with or without an accompanying consent decree) in federal court
alleging any violation of the order, whichever comes later;
provided, however, that the filing of such a
complaint will not affect the duration of:
A. Any Part in this order that terminates in less than twenty
(20) years;
B. This order’s application to any respondent that is not named
as a defendant in such complaint; and
C. This order if such complaint is filed after the order has
terminated pursuant to this Part.
Provided, further, that if such complaint is dismissed or a
federal court rules that the respondents did not violate any
provision of the order, and the dismissal or ruling is either not
appealed or upheld on appeal, then the order will terminate
according to this Part as though the complaint had never been
filed, except that the order will not terminate between the date
such complaint is filed and the later of the deadline for appealing
such dismissal or ruling and the date such dismissal or ruling is
upheld on appeal.
By the Commission.
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Analysis of Proposed Consent Order to Aid Public Comment
The Federal Trade Commission has accepted an agreement,
subject to final approval, to a proposed consent order from Robert
M. Spencer and Lisa Spencer, d/b/a/ Aaron Company ("proposed
respondents"). Proposed respondents marketed "Colloidal Silver,"
a dietary supplement allegedly containing submicroscopic
particles of silver that was intended to be taken orally for the cure
and treatment of more than 650 diseases. In addition, proposed
respondents marketed other dietary supplements, including
Chitosan with vitamin C for substantial weight loss without a
restricted calorie diet, and Ultimate Energizer as a stimulant and
energizer claiming it was safe with no side effects.
The proposed consent order has been placed on the public
record for thirty (30) days for reception of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received and will
decide whether it should withdraw from the agreement and take
other appropriate action or make final the agreement's proposed
order.
The Commission's complaint charges that proposed
respondents made false claims that their Colloidal Silver product
had been (1) medically proven to kill over 650 disease-causing
organisms in the body; and (2) successfully used to treat all
known infections. The Commission's complaint also charges that
proposed respondents failed to have a reasonable basis for claims
they made about the Colloidal Silver product's (1) efficacy in
treating and curing cancer, multiple sclerosis, HIV/AIDS, and
other specific illnesses; (2) superiority to antibiotics in healing
and curing infections; (3) safety for human consumption without
side effects; and (4) superiority in treating various medical and
health problems in animals. Proposed respondents have also been
charged with failing to have a reasonable basis for claims they
made about the efficacy of their Chitosan with vitamin C product,
the safety claims for their Ultimate Energizer product containing
Mahuang, and other substances. Such claims, promoting dietary
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supplements, appeared on the website that proposed respondents
produced or caused to be produced.
Part I of the consent order prohibits proposed respondents from
misrepresenting, including by means of metatags, any claims that
Colloidal Silver or any service, program, dietary supplement,
food, drug, or device, has been medically proven to kill diseasecausing organisms or any number of infections in the body. Part II
of the order requires competent and reliable scientific evidence to
substantiate representations that Colloidal Silver or any covered
product (1) treats and cures cancer, multiple sclerosis, HIV/AIDS,
and other specific illnesses; (2) is superior to antibiotics in healing
and curing infections; (3) is safe for human consumption and has
no side effects; (4) treats various medical and health problems in
animals; and (5) enables consumers to lose substantial weight
without the need for a restricted diet. Part III of the order
prohibits proposed respondents from misrepresenting, including
by means of metatags, the existence, contents or interpretation of
any test, study, or research. Part V of the order requires that for
any future advertisement of products containing ephedra or
ephedrine, proposed respondents must include affirmative
warnings concerning safety issues. This warning was developed
after discussions with the Food and Drug Administration. FDA
has announced that it intends to initiate a rulemaking for dietary
supplements for women who are or who may become pregnant.
In the event that FDA issues a final rule requiring a warning for
pregnant women on dietary supplements, respondents may
substitute that warning for the disclosure on that topic required
under the proposed order. Part IV of the proposed order permits
proposed respondents to make certain claims for drugs or dietary
supplements, respectively, that are permitted in labeling under
laws and/or regulations administered by the U.S. Food and Drug
Administration.
The remainder of the proposed order contains standard
requirements that proposed respondents maintain advertising and
any materials relied upon as substantiation for any representation
covered by substantiation requirements under the order; distribute
copies of the order to certain company officials and employees;
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notify the Commission of any change in the business entity that
may affect compliance obligations under the order; and file one or
more reports detailing their compliance with the order. Part XII of
the proposed order is a provision whereby the order, absent certain
circumstances, terminates twenty years from the date of issuance.
This proposed order, if issued in final form, will resolve the
claims alleged in the complaint against the named respondents. It
is not the Commission's intent that acceptance of this consent
agreement and issuance of a final decision and order will release
any claims against any unnamed persons or entities associated
with the conduct described in the complaint.
The purpose of this analysis is to facilitate public comment on
the proposed order, and is not intended to constitute an official
interpretation of the agreement and proposed order or to modify in
any way their terms.
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IN THE MATTER OF

MICHAEL FORREST
CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5 AND SEC. 12 OF THE FEDERAL TRADE COMM ISSION ACT
Docket C-4020; File No. 0123091
Complaint, July 30, 2001--Decision, July 30, 2001
This consent order addresses representations made by Respondent Michael
Forrest – individually and doing business as Jaguar Enterprises, an Internet
seller – about various electronic devices and herbal remedies purported to cure
or treat a wide variety of illnesses and conditions. The order, among other
things, prohibits the respondent from misrepresenting, as scientifically proven,
(1) that its Miracle Herbs product is safe and effective in treating various
cancers in humans with no side effects, or (2) that use of its Black Bo x,
Magnetic Pulse r and Magnetic M ulti-Pulser products is effective to kill,
deactivate or disable viruses, bacteria, fungi and other parasites in humans. The
order also requires the respondent to po ssess co mpe tent and reliable scientific
evidence to substantiate any representation that any electronic therapy device –
or any other product or service – is effective in treating or curing cancer, AIDS,
hepatitis, Gulf W ar Syndrome, C hronic Fatigue Synd rome, rheumatoid arthritis
or Herpes; treating or preventing bacterial infections; treating or preventing
viral infections; or mitigating, treating, preventing, or curing any disease or
illness. In addition, the order prohibits the respondent from making false claims
of scientific support for any electronic therapy device or any service, program,
dietary supplement, food, drug, or device.

Participants
For the Commission: Michael Milgrom, John M. Mendenhall,
Janis K. Pappalardo, Gerard R. Butters, and Paul A. Pautler.
For the Respondent: Michael Forrest, pro se.
COMPLAINT
The Federal Trade Commission, having reason to believe that
Michael Forrest, individually and d/b/a Jaguar Enterprises of
Santa Ana (hereinafter "respondent") has violated the provisions
of the Federal Trade Commission Act, and it appearing to the
Commission that this proceeding is in the public interest, alleges:
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1. Respondent Michael Forrest is a Florida resident with his
principal office or place of business at 1515 N. Town East Blvd.,
Suite 138-427, Mesquite, Texas 75150-4142. Doing business as
Jaguar Enterprises of Santa Ana, a/k/a Jaguar Enterprises, he has
used the same business address and also the addresses of 1601
NW 97th Ave SJO-1469, Miami, Florida 33102-5216, and P.O.
Box 1172, Black Mountain, North Carolina 28711.
2. Respondent has manufactured, promoted, advertised, labeled,
offered for sale, sold, and distributed directly to the public various
products, including the Black Box, Magnetic Pulser, Magnetic
Multi-Pulser, Beck-Rife unit, Portable Rife Frequency Generator,
PC-Rife #1, PC-Rife #2, PC-Rife #3, and Miracle Herbs,
including by means of two Internet Web sites,
<www.ioa.com/~dragonfly> and <www.excel.net/~jaguar>. The
Black Box, Magnetic Pulser, Magnetic Multi-Pulser, Beck-Rife
unit, Portable Rife Frequency Generator, PC-Rife #1, PC-Rife #2,
PC-Rife #3, are “devices” within the meaning of Sections 12 and
15 of the Federal Trade Commission Act. Miracle Herbs which,
according to respondent, consists of Papaveraceae, Donq Quai,
Sanguinaria Canadensis, Panax Quinque Folius, Compositae,
Zinc, Citric Acid, Ascorbic Acid, Althaea Officinalis, water,
Araliaceae, Echinacea Berberidaceae, Arctium Lappa, Valerian,
and trace elements, is a “food” or “drug” within the meaning of
Sections 12 and 15 of the Federal Trade Commission Act.
3. The acts and practices of respondents alleged in this complaint
have been in or affecting commerce, as "commerce" is defined in
Section 4 of the Federal Trade Commission Act.
4. Respondent has disseminated or has caused to be disseminated,
via the Internet among other means, advertisements or
promotional materials for the Black Box, Magnetic Pulser,
Magnetic Multi-Pulser, Beck-Rife unit, Portable Rife Frequency
Generator, PC-Rife #1, PC-Rife #2, PC-Rife #3, and Miracle
Herbs including but not necessarily limited to the attached
Exhibits A-H. These advertisements contain the following
statements, among others:
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Why you should buy
1. For protection against all viruses and bacteria, including drugresistant bacteria (responsible for Tuberculosis, Cholera,
Pneumonia, Meningitis, Scarlet fever, Strep throat, and
untreatable infections of the ears, skin, and blood).
Exhibit A, from www.ioa.com/~dragonfly.
BLACK BOX: An electronic device known to reverse many
"incurable" viral & bacterial conditions, including AIDS, Cancer,
Chronic Fatigue Syndrome, Gastritis, Herpes, Hepatitis, Lupus,
Gulf War Syndrome (GWS), & Rheumatoid Arthritis. It delivers a
very low frequency (1/4 or 4 or 100 hz, modified or pure square
wave), low current, alternating polarity signal which neutralizes
viruses and kills bacteria in the bloodstream & organs so they can
be eliminated from the body. Research from MIT & Albert
Einstein College of Medicine has revealed the effectiveness of
electric currents on all viruses, even on the AIDS virus. It does
this by deactivating their ability to penetrate into cells (and once
there, reproduce while hiding out). By keeping them out of the
cells and in the bloodstream, the immune system can easily
remove them from the body.
**************
MAGNETIC PULSER: This device delivers a strong momentary
magnetic pulse every 6 seconds which penetrates into surrounding
tissues (within 4" of the center of the coil) to induce an electric
current which is reported to neutralize viruses and bacteria (when
pulsed at least 50 times) and cause the lymph fluid to circulate
(which is essential when fighting a systemic infection). No
sensation is felt at all except in some lymph vessels. The magnetic
strength is equal to that of Magnetic Nuclear Resonance Imaging
(which is safe), but stronger than a $7000 Magnetron, Biotron,
and Centurion unit. This Pulser is safe for use anywhere on the
body. It's recommended that it be used daily with the Black Box.
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Not using it will allow reinfection afterwards because viruses &
bacteria hiding in the lymphatics can travel back into the
bloodstream.
Exhibit B, from www.ioa.com/~dragonfly.
This Magnetic Multi-Pulser is a different type of Magnetic Pulser
with proven effectiveness at treating cancer tumors, localized
infections, and herpes
.........
Here's a customer testimony of how she got rid of the herpes virus
completely:
"I have had herpes simplex (sores on my lips) for 20 years. They
always happen under one of two conditions: emotional stress +
exposure to sun and drying. I have been using the Black Box (2
hours a day) and Magnetic Pulser on and off for about 6 months.
They have caused a remarkable improvement in my health! (My
chronic fatigue is completely gone.) Recently I had what would
have to be considered an emotionally stressful situation. ... After
all this was taken care of (one of the most stressful two weeks in
my life) I noticed something. No cold sores! Not even itching or
the slight burning that preceeds them! My previous use of the
devices cured my CFIDS but not the herpes because I only pulsed
with the regular Magnetic Pulser. This time, I used the
Multi-Pulser too and now the herpes is gone. I have been doing
this version of the treatment about a month."
Exhibit C, from www.ioa.com/~dragonfly.

How do you know this isn't just a well hyped scam? Because
this bio-technology is based on reproducable laboratory research
findings which prove the consistent negative effects that electric
current has on microbes. It's science. Period. Also, this author and
thousands others have gotten well from viral and bacterial
diseases by using these devices. And there is a major medical

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 132

233

Complaint

device patent issued for the use of this blood electrification
technology.
Exhibit D, from www.ioa.com/~dragonfly
Rife Success Stories
click here:
Infection, Gout, Multiple Sclerosis, Stroke Paralysis, Carpal
Tunnel Syndrome, Prostate Cancer, Lung Cancer, Glaucoma,
crushed neck discs, Herpes Simplex, Breast Cancer, Mental
Illness, Kidney Infections, Diabetes, Neuralgia, Knee Pain, Food
Allergies, Cold Allergy
...........
"I would like to inform you the Rife machine is a Miracle
Machine to us, especially to my wife. She has been paralyzed, half
of her body, right side, due to stroke, since April 1991. After just a
couple of uses, she can walk and put her weight to the right side of
her body, the paralyzed side. She can walk now, not yet like the
original way before she had the stroke, but she does not use her
wheelchair."
............
"My friend Evan...had been diagnosed with inoperable prostate
cancer which had metastasized to the bone marrow. He was...not
expected to live much longer. Upon learning about my Rife
machine, he wanted to experiment on himself. The second time he
used the unit, that night he had to urinate more than usual, and the
urine was cloudy and loaded with pus. By the FOURTH
treatment, he was free from bone pains (from the site of the
metastases), and was able to discontinue the morphine he'd been
taking for the past several months."
Exhibit E, from www.ioa.com/~dragonfly
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Portable Rife Frequency Generator and Beck blood electrifier
This Rife machine can also do Beck blood electrification, which is
useful when you don't know the needed Rife frequency or the
actual microbe causing the disease.
Exhibit F, from www.ioa.com/~dragonfly
Miracle Herb Formula
Note: This formula is a dietary supplement made mostly of herbs,
and is not a drug. The statements made herein have not been
evaluated by the Food and Drug Administration and are not to be
construed as medical advice. These pages exist so that informed
persons may choose to experiment with this product on
themselves if they so choose.
Adjuvant Herbal anti-cancer and immune boosting Therapy
This incredible product is made from all natural ingredients from
around the world. The 22 step manufacturing process turns this
unique anti-cancer herbal combination into a compound that has
been shown to be a successful cancer cell fighter and immune
system booster. The current formula was made in 1996 after
extensive testing on lab mice. Since then over 1000 cancer
patients have experienced complete remission after taking the
formula. This anti-cancer herbal paste has been successful at
treating all types of tumors with some reducing in size in a few
days. Past cases have also found it to be effective against Lupus,
Hepatitis C, Herpes, AIDS, and numerous other infectious
diseases.
The reason it is so effective against cancer is that it is cancer cell
specific (it has a direct negative effect on cancer cells), a
breakthrough in therapy for patients. It also increases immune
system strength so that a patients body can also assist in
destroying and removing dead cancer cells.
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Controlled studies in Mexico, the USA, and Canada indicate
efficiency and safety in various cancers with no side effects.
.........
This food supplement is a proprietary preparation made by
combining all natural herbs from many countries. These herbs are
detoxified by being put through a 22 step manufacturing process
which results in a dark herbal ‘‘paste’’. The ingredients are:
Papaveraceae, Donq Quai, Sanguinaria Canadensis, Panax
Quinque Folius, Compositae, Zinc, Citric Acid, Ascorbic Acid,
Althaea Officinalis, water, Araliaceae, Echinacea Berberidaceae,
Arctium Lappa, Valerian, trace elements.
We believe ‘Miracle Herbs’ should be tried before surgery,
chemotherapy, and/or radiation. In cases where patients have had
surgery/chemotherapy/radiation, ‘Miracle Herbs’ has proven to
still be effective against cancer and in helping restore the immune
system. This anti-cancer herbal paste has shown itself effective
when taken orally or used topically.
‘Miracle Herbs’ has also proven its effectiveness against all
infectious diseases caused by viruses and bacteria, and also
against many non-infectious diseases.
These are some of the conditions which ‘Miracle Herbs’ has
proven effective against:
AIDS, allergies, bacterial infections, Bronchitis, Cancer (all
types), Candidiasis (yeast), chronic infections, Chronic Fatigue
Syndrome, common cold, Diabetes, Emphysema, fungal
infections, Herpes Simplex, Mononucleosis, parasitic infections,
periodontal disease, Pneumonia, radiation exposure, stress, all
viral infections (including CytoMegaloVirus & Epstein Barr
Virus)
Exhibit G, from www.ioa.com/~dragonfly.
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Disclaimer
Jaguar Enterprises sells all its products as experimental units to
those willing to research the effectiveness of the units on
themselves. We make no claims concerning health & disease in
relation to usage of the products we sell. These products are for
research purposes only. The information we provide is for
educational purposes only and is not intended as medical advice.
Users assume all responsibility for the application of this
technology on themselves. For all medical advice we recommend
consulting a physician (hopefully a Naturopath).
Exhibit H, from www.ioa.com/~dragonfly.
5. Through the means described in Paragraph 4 respondent has
represented among others, expressly or by implication, that the:
A. Black Box is effective in treating cancer, AIDS, hepatitis,
Gulf War Syndrome, Chronic Fatigue Syndrome and
rheumatoid arthritis.
B. Magnetic Pulser, together with the Black Box, is effective in
treating cancer, AIDS, hepatitis, Gulf War Syndrome,
Chronic Fatigue Syndrome and rheumatoid arthritis.
C. Magnetic Multi-Pulser is effective in treating cancer,
localized infections and diseases caused by the herpes virus.
D. Beck-Rife unit, Portable Rife Frequency Generator, PC-Rife
#1, PC-Rife #2, and PC-Rife #3 are effective in treating
cancer and other serious diseases.
E. Black Box, Magnetic Pulser and Magnetic Multi-Pulser,
used as directed, deactivate disease-causing viruses, bacteria
(including drug-resistant bacteria), fungi and other parasites
in humans.
F. Miracle Herbs product is effective in treating cancers of all
types, AIDS, bacterial infections and viral infections.
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6. Through the means described in Paragraph 4, respondent has
represented, expressly or by implication, that he possessed and
relied upon a reasonable basis that substantiated the
representations set forth in Paragraph 5 at the time the
representations were made.
7. In truth and in fact, respondent did not possess and rely upon a
reasonable basis that substantiated the representations set forth in
Paragraph 5 at the time the representations were made. For
example, there are no competent and reliable clinical studies
demonstrating that respondent’s products are effective in treating
or curing cancer, AIDS, or any other disease. Therefore, the
representation set forth in Paragraph 6 was, and is, false or
misleading.
8. Through the means described in Paragraph 4, respondent has
represented, expressly or by implication, that scientific proof,
demonstrates that:
A. Miracle Herbs is safe and effective in treating various
cancers in humans with no side effects; and,
B. use of the Black Box, Magnetic Pulser and Magnetic MultiPulser is effective to kill, deactivate or disable viruses,
bacteria, fungi and other parasites in humans.
9. In truth and in fact, scientific proof does not demonstrate that:
A. Miracle Herbs is safe and effective in treating various
cancers in humans with no side effects; and,
B. use of the Black Box, Magnetic Pulser and Magnetic MultiPulser is effective to kill, deactivate or disable viruses,
bacteria, fungi and other parasites in humans.
Therefore, the representations set forth in Paragraph 8 were, and
are, false or misleading.
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10. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices, and the
making of false advertisements, in or affecting commerce in
violation of Sections 5(a) and 12 of the Federal Trade
Commission Act.
THEREFORE, the Federal Trade Commission this thirtieth day
of July, 2001, has issued this complaint against respondent.
By the Commission.
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DECISION AND ORDER
The Federal Trade Commission having initiated an
investigation of certain acts and practices of the respondent named
in the caption hereof, and the respondent having been furnished
thereafter with a copy of a draft complaint which the Bureau of
Consumer Protection proposed to present to the Commission for
its consideration and which, if issued by the Commission, would
charge respondent with violations of the Federal Trade
Commission Act; and
The respondent and counsel for the Commission having
thereafter executed an agreement containing consent order
containing an admission by the respondent of all the jurisdictional
facts set forth in the draft complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitute an admission by respondent that the law has been
violated as alleged in such complaint, or that the facts as alleged
in such complaint, other than jurisdictional facts, are true, and
waivers and other provisions as required by the Commission’s
Rules; and
The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
violated the said Act, and that a complaint should issue stating its
charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the
public record for a period of thirty (30) days, now in further
conformity with the procedure prescribed in Section 2.34 of its
Rules, the Commission hereby issues its complaint, makes the
following jurisdictional findings, and enters the following order:
1. Respondent Michael Forrest is a Florida resident with his
principal office or place of business at 1515 N. Town East
Blvd., Suite 138-427, Mesquite, Texas 75150-4142. Doing
business as Jaguar Enterprises of Santa Ana, a/k/a Jaguar
Enterprises, he has used the same business address and also the
addresses of 1601 NW 97th Ave SJO-1469, Miami, Florida
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33102-5216 and P.O. Box 1172, Black Mountain, North
Carolina 28711.
2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the
proceeding is in the public interest.
DEFINITIONS
For purposes of this order, the following definitions shall
apply:
1. “Competent and reliable scientific evidence” shall mean tests,
analyses, research, studies, or other evidence based on the
expertise of professionals in the relevant area, that has been
conducted and evaluated in an objective manner by persons
qualified to do so, using procedures generally accepted in the
profession to yield accurate and reliable results.
2. "Clearly and prominently" shall mean as follows:
a. In an advertisement communicated through an electronic
medium (such as television, video, radio, and interactive
media such as the Internet, online services and software),
the disclosure shall be presented simultaneously in both the
audio and visual portions of the advertisement. Provided,
however, that in any advertisement presented solely through
visual or audio means, the disclosure may be made through
the same means in which the ad is presented. Provided,
further, that in any advertisement communicated through
interactive media which is presented predominantly through
visual or audio means, the disclosure may be made through
the same means in which the ad is predominantly presented.
The audio disclosure shall be delivered in a volume and
cadence sufficient for an ordinary consumer to hear and
comprehend it. The visual disclosure shall be of a size and
shade, with a degree of contrast to the background against
which it appears, and shall appear on the screen for a
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duration and in a location, sufficiently noticeable for an
ordinary consumer to read and comprehend it.
b. In a print advertisement, promotional material, or
instructional manual, the disclosure shall be in a type size
and location sufficiently noticeable for an ordinary
consumer to read and comprehend it, in print that contrasts
with the background against which it appears.
c. On a product label, the disclosure shall be in a type size and
location on the principal display panel sufficiently
noticeable for an ordinary consumer to read and
comprehend it, in print that contrasts with the background
against which it appears.
The disclosure shall be in understandable language and syntax.
Nothing contrary to, inconsistent with, or in mitigation of the
disclosure shall be used in any advertisement or on any label.
3. In the case of advertisements disseminated by means of an
interactive electronic medium, such as software, the Internet, or
online services, "in close proximity" shall mean on the same
Web page, online service page, or other electronic page, and
proximate to the triggering representation, and shall not include
disclosures accessed or displayed through hyperlinks, pop-ups,
interstitials or other means.
4. “Commerce” shall mean as defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. § 44.
5. A requirement that respondent “notify the Commission,” “file
with the Commission” or “deliver to the Commission” shall
mean that the respondent shall send the necessary information
via first-class mail, costs prepaid, to the Associate Director for
Division of Enforcement, Federal Trade Commission, 600
Pennsylvania Avenue, N.W., Washington, D.C. 20580.
Attention: In the Matter of Michael Forrest.
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6. “Person” shall mean a natural person, organization or other
legal entity, including a partnership, corporation,
proprietorship, association, cooperative, or any other group
acting together as an entity.
7. Unless otherwise specified, “respondent” shall mean Michael
Forrest, individually and d/b/a Jaguar Enterprises of Santa Ana;
and each of the above’s agents, representatives, and employees.
8. “Electronic therapy device” shall mean any device that
contains a magnet of any kind or produces an electric current
of any kind, purporting to relieve the symptoms of, treat,
mitigate, cure, heal or alleviate any disease or health condition,
including but not limited to the Black Box, Magnetic Pulser,
Magnetic Multi-Pulser, Portable Rife Frequency Generator,
Beck-Rife Unit, PC-Rife #1, PC-Rife #2, and PC-Rife #3.
9. “Food,” “drug,” and “device” shall mean as “food,” “drug,”
and “device” are defined in Section 15 of the Federal Trade
Commission Act, 15 U.S.C. § 55.
10.

Covered product or service” shall mean any service,
program, dietary supplement, food, drug, or device.
I.

IT IS HEREBY ORDERED that respondent, directly or
through any partnership, corporation, subsidiary, division, trade
name, or other device, including franchisees, licensees, or
distributors, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of
any electronic therapy device or any covered product or service in
or affecting commerce, shall not misrepresent, in any manner,
expressly or by implication,
A. That it has been scientifically proven that use of the Black
Box, Magnetic Pulser and Magnetic Multi-Pulser is
effective to kill, deactivate or disable viruses, bacteria, fungi
and other parasites in humans; or
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B. That it has been scientifically proven that Miracle Herbs is
safe and effective in treating various cancers in humans with
no side effects.
II.
IT IS HEREBY ORDERED that respondent, directly or
through any partnership, corporation, subsidiary, division, trade
name, or other device, including franchisees, licensees, or
distributors, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of
any electronic therapy device or any covered product or service in
or affecting commerce, shall not make any representation, in any
manner, expressly or by implication:
A. That any such product or service is effective in (1) treating
or curing cancer, AIDS, hepatitis, Gulf War Syndrome,
Chronic Fatigue Syndrome, rheumatoid arthritis or Herpes;
(2) treating or preventing bacterial infections; or (3) treating
or preventing viral infections;
B. That any such product or service is effective in the
mitigation, treatment, prevention, or cure of any disease or
illness; or
C. About the health benefits, performance, safety, or efficacy
of any such product or service,
unless, at the time the representation is made, respondent
possesses and relies upon competent and reliable scientific
evidence that substantiates the representation.
III.
IT IS FURTHER ORDERED that respondent, directly or
through any corporation, subsidiary, division, trade name, or other
device, in connection with the manufacturing, labeling,
advertising, promotion, offering for sale, sale, or distribution of
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any electronic therapy device or any covered product or service in
or affecting commerce, shall not misrepresent, in any manner,
expressly or by implication, the existence, contents, validity,
results, conclusions, or interpretations of any test, study, or
research.
IV.
Nothing in this order shall prohibit respondent from making
any representation for any drug that is permitted in labeling for
such product under any tentative final or final standard
promulgated by the Food and Drug Administration, or under any
new medical device application approved by the Food and Drug
Administration. Nor shall it prohibit respondent from making any
representation for any product that is specifically permitted in
labeling for such product by regulations promulgated by the Food
and Drug Administration pursuant to the Nutrition Labeling and
Education Act of 1990.
V.
IT IS FURTHER ORDERED that respondent shall:
A. Within seven (7) days after service of this order upon
respondent, deliver to the Commission a list, in the form of
a sworn affidavit, of all consumers who purchased the Black
Box, Magnetic Pulser, Magnetic Multi-Pulser, Portable Rife
Frequency Generator, Beck-Rife Unit, PC-Rife #1, PC-Rife
#2, PC-Rife #3, and/or Miracle Herbs from respondent on
or after April 1, 1999. Such list shall include each
consumer’s name and address, and, if available, the
telephone number and email address of each consumer, and
the full purchase price, including shipping, handling, and
taxes, of the product(s) purchased from respondent.
B. Within thirty (30) days after service of this order upon
respondent, send by certified mail, with postage prepaid, an
exact copy of the notice attached hereto as Attachment A,
showing the date of mailing, to each consumer who
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purchased a Black Box, Magnetic Pulser, Magnetic MultiPulser, Portable Rife Frequency Generator, Beck-Rife Unit,
PC-Rife #1, PC-Rife #2, PC-Rife #3, and/or Miracle Herbs
from respondent between April 1, 1999, and the date of
service of this order. This mailing shall not include any
other document.
VI.
IT IS FURTHER ORDERED that respondent shall refund the
full purchase price of the Black Box, Magnetic Pulser, Magnetic
Multi-Pulser, Portable Rife Frequency Generator, Beck-Rife Unit,
PC-Rife #1, PC-Rife #2, PC-RIFE #3, and Miracle Herbs,
including shipping and handling and applicable taxes, to each
consumer whose initial request for a refund is received by
respondent within ninety (90) days after the date the notice
required by Part V.B. of this order is mailed to consumers, under
the following terms and conditions:
A. If respondent’s diligent inquiry reasonably substantiates the
purchaser's claim of purchase or the purchaser provides
proof of purchase, including but not limited to any of the
following: return of goods or packaging, canceled check[s],
credit card invoice[s], or receipt[s], the refund shall be paid
within fifteen (15) business days of respondent’s receipt of
the refund request.
B. If the purchaser makes a timely request for a refund but
neither of the conditions of Subpart A is satisfied,
respondent shall advise the purchaser, within fifteen (15)
business days of receipt of the request for refund, that
respondent will provide a prompt refund if the purchaser
completes and returns to respondent, within fifteen (15)
days of receipt of the notice, a declaration of purchase,
which the respondent shall provide together with a stamped
and addressed return envelope. The declaration shall be
substantially in the form of the declaration attached hereto
as Attachment B. The refund shall be paid within fifteen
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(15) business days of respondent’s receipt of the purchaser's
completed declaration.
Refund requests shall be sent to Jaguar Enterprises of Santa Ana,
1515 N. Town East Blvd., Suite 138-427, Mesquite, Texas 751504142.
VII.
IT IS FURTHER ORDERED that respondent Michael Forrest
shall, no later than one hundred and eighty (180) days after the
date of service of this order, deliver to the Commission a
monitoring report, in the form of a sworn affidavit. This report
shall specify the steps respondent has taken to comply with the
terms of Parts V and VI of this order and shall state, without
limitation:
A. The name and address of each purchaser to whom
respondent sent the notice attached hereto as Attachment A
as required under Part V;
B. The name and address of each purchaser from whom
respondent received a refund request;
C. The date on which each request was received and the
amount of the refund requested;
D. The amount of the refund provided by respondent to each
such purchaser;
E. The status of any disputed refund request and the
identification of each purchaser whose refund request is
disputed, by name, address, and amount of the claim; and
F. The total amount of refunds paid by respondent.
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VIII.
IT IS FURTHER ORDERED that respondent Michael Forrest
shall, for ten (10) years after the last date of dissemination of any
representation covered by this order, maintain and upon request
make available to the Federal Trade Commission for inspection
and copying:
A. All advertisements and promotional materials containing the
representation;
B. All materials that were relied upon in disseminating the
representation; and
C. All tests, reports, studies, surveys, demonstrations, or other
evidence in their possession or control that contradict,
qualify, or call into question the representation or the basis
relied upon for the representation, including complaints and
other communications with consumers or with
governmental or consumer protection organizations.
IX.
IT IS FURTHER ORDERED that respondent Michael Forrest
shall deliver a copy of this order to all current and future
principals, officers, directors, and managers, and to all current and
future employees, agents, and representatives having
responsibilities with respect to the subject matter of this order, and
shall secure from each such person a signed and dated statement
acknowledging receipt of the order. Respondent shall deliver this
order to current personnel within thirty (30) days after the date of
service of this order, and to future personnel within thirty (30)
days after the person assumes such position or responsibilities.
Respondent shall maintain and upon request make available to the
Commission for inspection and copying each such signed and
dated statement.
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X.
IT IS FURTHER ORDERED that respondent shall, for a
period of five (5) years following the date of entry of this order,
send a copy of this order to any distributor of any covered
product or service and shall secure from each such distributor a
signed and dated statement acknowledging receipt of the order.
Respondent shall maintain and upon request make available to the
Commission for inspection and copying each such signed and
dated statement. For purposes of this Part, “distributor” shall
mean any purchaser or other transferee of any covered product or
service who acquires such product or service from respondent,
with or without valuable consideration, who: (1) is known by
respondent to have sold or offered to sell such product or service
to other sellers or to consumers, including but not limited to
individuals, retail stores, or catalogs, or (2) orders twenty (20) or
more such units of any such product or service in any three month
period.
XI.
IT IS FURTHER ORDERED that respondent Michael Forrest,
within five (5) days of entry of this order, shall notify the
Commission of (1) his residence address and mailing address; (2)
his telephone number(s); (3) if applicable, the names of his
employer and supervisor(s); and (4) his duties and responsibilities.
XII.
IT IS FURTHER ORDERED that respondent Michael Forrest,
for a period of ten (10) years after the date of entry of this order,
shall notify the Commission of (1) any changes in his residence
address, mailing address, or business address; (2) the
discontinuance of his current business or employment; and (3) his
affiliation with any new business or employment. Notice of
changes in employment status shall include: (1) the new
employer’s name, address and telephone number; (2) the full
names of the employer’s principals; (3) if applicable, the names of
respondent’s supervisors, and (4) a description of the employer’s
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activities, and respondent’s duties and responsibilities.
XIII.
IT IS FURTHER ORDERED that respondent Michael Forrest
shall, within sixty (60) days after the date of service of this order,
and at such other times as the Federal Trade Commission may
require, file with the Commission a report, in writing, setting forth
in detail the manner and form in which respondent has complied
and is complying with this order.
XIV.
This order will terminate twenty (20) years from the date of its
issuance, or twenty (20) years from the most recent date that the
United States or the Federal Trade Commission files a complaint
(with or without an accompanying consent decree) in federal court
alleging any violation of the order, whichever comes later;
provided, however, that the filing of such a
complaint will not affect the duration of:
A. Any Part in this order that terminates in less than twenty
(20) years;
B. This order’s application to any respondent that is not named
as a defendant in such complaint; and
C. This order if such complaint is filed after the order has
terminated pursuant to this Part.
Provided, further, that if such complaint is dismissed or a
federal court rules that the respondent did not violate any
provision of the order, and the dismissal or ruling is either not
appealed or upheld on appeal, then the order will terminate
according to this Part as though the complaint had never been
filed, except that the order will not terminate between the date
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such complaint is filed and the later of the deadline for appealing
such dismissal or ruling and the date such dismissal or ruling is
upheld on appeal.
By direction of the Commission
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ATTACHMENT A

LETTER SENT TO CONSUMERS WITH WHOM
RESPONDENT HAS DONE BUSINESS BETWEEN APRIL 1,
1999
AND THE DATE OF SERVICE OF THIS ORDER

[To Be Printed on Jaguar Enterprises of Santa Ana letterhead]
[NAME AND ADDRESS OF RECIPIENT]
[DATE]
Dear [CUSTOMER'S NAME]:
This letter is to inform you that Jaguar Enterprises of Santa
Ana recently settled a civil dispute with the Federal Trade
Commission regarding its advertising for the Black Box, Magnetic
Pulser, Magnetic Multi-Pulser, Beck-Rife unit, Portable Rife
Frequency Generator, PC-Rife #1, PC-Rife #2, PC-Rife #3, and
Miracle Herbs. Among other things, the settlement requires us to
notify consumers of the settlement and offer refunds to persons
who purchased the Black Box, Magnetic Pulser, Magnetic MultiPulser, Beck-Rife unit, Portable Rife Frequency Generator, PCRife #1, PC-Rife #2, PC-Rife #3, or Miracle Herbs.
According to the FTC complaint, we did not have a reasonable
basis to claim that one or more of the above referenced products
are effective in 1) treating cancer, AIDS, hepatitis, Gulf War
Syndrome, Chronic Fatigue Syndrome and rheumatoid arthritis, 2)
treating localized infections and diseases caused by the herpes
virus, 3) treating bacterial and viral infections, or 4) deactivating
disease-causing viruses, bacteria (including drug-resistant
bacteria), fungi and other parasites in humans.
Although we deny the FTC’s allegations, we have agreed to
send this letter and offer you a refund. In order to receive a
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refund, please complete the enclosed form and return it to Jaguar
Enterprises of Santa Ana,1515 N. Town East Blvd., Suite 138427, Mesquite, Texas 75150-4142.

___________________________
Michael Forrest
Owner
Jaguar Enterprises of Santa Ana
REFUND REQUEST
The undersigned hereby requests a refund for the purchase of the
Black Box, Magnetic Pulser, Magnetic Multi-Pulser, Beck-Rife
unit, Portable Rife Frequency Generator, PC-Rife #1, PC-Rife #2,
PC-Rife #3, and/or Miracle Herbs.

Full Name (Please Print):
____________________________________
Address:_______________________________
_______________________________
_______________________________
_______________________________
Products purchased:
_____________________________________________________

Purchase Price, including shipping, handling and taxes: _______
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It is not necessary to include proof of purchase, such as credit
card statements, canceled checks, or receipts, but doing so
may expedite your refund request in the event of a dispute
concerning the amount of your refund.
Date: ___________________________
Signature of Purchaser:
________________________________________
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ATTACHMENT B
[ADDRESS AND TELEPHONE NUMBER OF THE
DECLARANT]
[DATE]
Michael Forrest, Owner
Jaguar Enterprises of Santa Ana
1515 N. Town East Blvd., Suite 138-427
Mesquite, Texas 75150-4142
U.S.A.
Dear Mr. Forrest:
I make the following Declaration of Purchase.
On or about [DATE], I purchased [NUMBER OF PACKAGES]
of [PRODUCT] at [PRICE PER UNIT]. Moreover, I incurred
[DOLLAR AMOUNT] in shipping and handling charges and
taxes as a result of this purchase(s). I request a refund for
[TOTAL DOLLAR AMOUNT FOR PRODUCT(S),
SHIPPING AND HANDLING, AND TAXES].

_____________________________________________
[DECLARANT'S FULL NAME]
_____________________________________________
[DECLARANT'S SIGNATURE]
_____________
[DATE]
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Analysis of Proposed Consent Order to Aid Public Comment
The Federal Trade Commission has accepted an agreement,
subject to final approval, to a proposed consent order from
Michael Forrest, individually and d/b/a Jaguar Enterprises of
Santa Ana ("Forrest" or the "proposed respondent"). Forrest is an
Internet seller of various electronic devices and herbal remedies
purported to cure or treat a wide variety of illnesses and
conditions.
The proposed consent order has been placed on the public
record for thirty (30) days for reception of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received and will
decide whether it should withdraw from the agreement and take
other appropriate action or make final the agreement's proposed
order.
This matter concerns advertising and promotional practices
related to the sale of various products known as Black Box,
Magnetic Pulser, Magnetic Multi-Pulser, Beck-Rife unit, Portable
Rife Frequency Generator, PC-Rife #1, PC-Rife #2, PC-Rife #3,
and Miracle Herbs. Miracle Herbs is a combination of herbal
ingredients purported to cure cancer and other serious diseases.
The other products are devices that purport to cure cancer, AIDS,
arthritis and other serious diseases by means of passing either an
electric current or a magnetic pulse through the body. The
Commission's complaint charges that Forrest failed to have a
reasonable basis for the following claims, which were made on
two Internet websites:
1) The Black Box is effective in treating cancer, AIDS,
hepatitis, Gulf War Syndrome, Chronic Fatigue Syndrome and
rheumatoid arthritis;

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 132

279

Analysis

2) The Magnetic Pulser, together with the Black Box, is
effective in treating cancer, AIDS, hepatitis, Gulf War
Syndrome, Chronic Fatigue Syndrome and rheumatoid
arthritis;
3) The Magnetic Multi-Pulser is effective in treating cancer,
localized infections and diseases caused by the herpes virus;
4) The Beck-Rife unit, Portable Rife Frequency Generator, PCRife #1, PC-Rife #2, and PC-Rife #3 are effective in treating
cancer and other serious diseases;
5) The Black Box, Magnetic Pulser and Magnetic MultiPulser, used as directed, deactivate disease-causing viruses,
bacteria (including drug-resistant bacteria), fungi and other
parasites in humans; and
6) The Miracle Herbs product is effective in treating cancers
of all types, AIDS, bacterial infections and viral infections.
The Complaint also alleges that Forrest claimed that scientific
proof demonstrated the truth of two claims: 1) that Miracle Herbs
is safe and effective in treating various cancers in humans with no
side effects; and, 2) that use of the Black Box, Magnetic Pulser
and Magnetic Multi-Pulser is effective to kill, deactivate or
disable viruses, bacteria, fungi and other parasites in humans. The
Complaint alleges that these claims of scientific proof are false.
Part I of the consent order requires that Forrest not
misrepresent that the two claims listed above are scientifically
proven.
Part II requires that Forrest must possess competent and
reliable scientific evidence to substantiate any representation that:
a) Any electronic therapy device or any other product or
service is effective in (1) treating or curing cancer, AIDS,
hepatitis, Gulf War Syndrome, Chronic Fatigue Syndrome,
rheumatoid arthritis or Herpes; (2) treating or preventing
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bacterial infections; or (3) treating or preventing viral
infections;
b) That any such product or service is effective in the
mitigation, treatment, prevention, or cure of any disease or
illness; or
c) About the health benefits, performance, safety, or efficacy
of any such product or service.
Part III prohibits false claims about scientific support for any
electronic therapy device or any service, program, dietary
supplement, food, drug, or device. Part IV permits Forrest to make
certain claims for devices, drugs or dietary supplements that are
permitted in labeling under laws and/or regulations administered
by the U.S. Food and Drug Administration. Parts V and VI
require Forrest to offer and make a refund to all purchasers of the
listed products from Jaguar since April 1, 1999, using the forms
and procedures specified. Part VII requires Forrest to file a report
with the Commission detailing how he has complied with Parts V
and VI.
The remainder of the proposed order contains standard
requirements that proposed respondent maintain advertising and
any materials relied upon as substantiation for any representation
covered by substantiation requirements under the order; distribute
copies of the order to certain company officials and employees;
distribute copies of the order to any distributors that it might set
up; notify the Commission of any change in his status that may
affect compliance obligations under the order; and file one or
more reports detailing his compliance with the order. Part XIV of
the proposed order is a provision whereby the order, absent certain
circumstances, terminates twenty years from the date of issuance.
This proposed order, if issued in final form, will resolve the
claims alleged in the complaint against the named respondent. It is
not the Commission's intent that acceptance of this consent
agreement and issuance of a final decision and order will release
any claims against any unnamed persons or entities associated
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with the conduct described in the complaint. The purpose of this
analysis is to facilitate public comment on the proposed order, and
is not intended to constitute an official interpretation of the
agreement and proposed order or to modify in any way their
terms.
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IN THE MATTER OF

LAFARGE S.A., ET AL.
CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 7 OF THE CLAY TON ACT AND SEC. 5 OF
THE FEDERAL TRADE COM MISSION ACT
Docket C-4014; File No. 0010112
Complaint, June 15, 2001--Decision, August 8, 2001
This consent order addresses the acquisition by Respondent Lafarge S.A. – a
French corporation with global operations in the manufacture and sale of
cement and other building materials – of Respondent Blue Circle Industries
PLC, an English corp oratio n also having global operations in the sam e secto rs.
The orde r, am on g other things, re quires the respo ndents to d ivest Blue C ircle's
cement business in the Great Lakes Region to a buyer approved by the
Comm ission, and to divest Blue Circle's cement terminal – which serves the
Syracuse, New York R egion – to Glens Falls Lehigh Cement Company. The
order also requires the respondents to regain 100 percent ownership of a joint
venture with Chemical Lime Company – which manufactures and sells lime –
from Chemical Lime, and then to divest Blue Circle's lime business in the
Southeast Region to a buyer approved by the Comm ission. An accomp anying
Ord er to H old S eparate and M aintain A ssets requires the respo ndents to
preserve the businesses they are required to divest as viable, competitive, and
ongoing operations until the divestitures are achieved.

Participants
For the Commission: Chul Pak, Judith Cole, Steven Dahm,
Angelike Andrinopoulos, Kristina Martin, Jacqueline Tapp,
Jennifer Woods, Morris A. Bloom, Richard Liebeskind, Joseph
Eckhaus, Roberta S. Baruch, Kenneth H. Kelly, and Daniel P.
O’Brien.
For the Respondents: George S. Cary, Cleary, Gottlieb, Steen
& Hamilton, and William Blumenthal, King & Spalding.
COMPLAINT
Pursuant to the provisions of the Federal Trade Commission
Act and of the Clayton Act, and by virtue of the authority vested
in it by said Acts, the Federal Trade Commission (the
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“Commission”), having reason to believe that Respondent Lafarge
S.A. ("Lafarge") has entered into an agreement to acquire all of
the securities of Respondent Blue Circle Industries PLC ("Blue
Circle PLC"); and having reason to believe that the transaction
between Respondents is in violation of Section 7 of the Clayton
Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal
Trade Commission Act, as amended, 15 U.S.C. § 45, and it
appearing to the Commission that a proceeding in respect thereof
would be in the public interest, hereby issues its Complaint,
stating its charges as follows:
I. RESPONDENTS AND JURISDICTION
1. Respondent Lafarge S.A. is a corporation organized, existing
and doing business under and by virtue of the laws of France,
with its office and principal place of business located at 61 rue
des Belles Feuilles, Paris, France. Lafarge S.A. owns more
than 50% of the common stock of Lafarge Corporation whose
office and principal place of business in the United States is at
12950 Worldgate Drive, Suite 600, Herndon, VA 20191.
Lafarge, among other things, is engaged in the manufacture and
sale of cement and lime.
2. Respondent Blue Circle Industries PLC is a company registered
in England and Wales under number 66568 whose registered
office is located at 84 Eccleston Square, London, England.
Blue Circle Industries PLC does business in the United States
through Blue Circle North America, Inc., Blue Circle, Inc.,
BlueChem, L.L.C. and other entities. Blue Circle PLC, among
other things, is engaged in the manufacture and sale of cement
and lime.
3. Respondent Blue Circle North America, Inc., a corporation
controlled by Blue Circle PLC, is organized, existing and doing
business under and by virtue of the laws of the State of
Georgia, and has its office and principal place of business
located at 1800 Parkway Place, Suite 1100, Marietta, GA
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30067. Blue Circle North America, Inc., among other things,
is engaged in the manufacture and sale of cement and lime.
4. Respondent Blue Circle, Inc., a corporation controlled by Blue
Circle PLC, is organized, existing and doing business under
and by virtue of the laws of the State of Alabama, and has its
office and principal place of business located at 1800 Parkway
Place, Suite 1100, Marietta, GA 30067. Blue Circle, Inc.,
among other things, is engaged in the manufacture and sale of
cement and lime.
5. Respondents are, and at all times relevant herein have been,
engaged in commerce as defined in Section 1 of the Clayton
Act, as amended, 15 U.S.C. § 12, and are corporations who
business is in, or affects, commerce as defined in Section 4 of
the Federal Trade Commission Act, as amended, 15 U.S.C. §
44.
II. THE TRANSACTION
6. On January 8, 2001, Lafarge and Blue Circle PLC approved an
acquisition agreement pursuant to which Lafarge will acquire
the outstanding common stock of Blue Circle PLC for an
amount valued, at the time of entering into the agreement, at
approximately $3.8 billion (the "Acquisition").
COUNT I
CEMENT IN THE GREAT LAKES REGION
7. Paragraphs 1-6 are incorporated by reference as if fully set
forth herein.
8. One relevant line of commerce in which to analyze the effects
of the Acquisition is the manufacture, marketing and sale of
cement.
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9. Cement is the essential binding ingredient in concrete. Cement
is a construction raw material that users mix with water and
aggregates (crushed stone, sand, or gravel) to form concrete.
Cement is a closely controlled chemical combination of
calcium (normally from limestone), silicon, aluminum, iron
and small amounts of other ingredients.
10.

Cement is made by quarrying, crushing and grinding the raw
materials, burning them in large kilns at extremely high
temperatures and finely grinding the resulting marble-size
pellets (called "clinker") with gypsum into an extremely
fine, usually gray, powder. The term "cement" includes its
related products, including, but not limited to, portland
cement and masonry and mortar cement. Cement produced
by one manufacturer is virtually indistinguishable from that
manufactured by another.

11.

One relevant geographic market in which to analyze the
effects of the Acquisition is the Great Lakes region
(hereafter the “Great Lakes Region”).

12.

The Great Lakes Region consists of the province of Ontario,
Canada, all of Michigan and the coastal areas around Lake
Superior, Lake Michigan, Lake Huron, Lake Erie and Lake
Ontario, including, but not limited to, Green Bay and
Milwaukee, WI, Chicago, IL, Cleveland, OH and Buffalo,
NY.

13.

The market for cement in the Great Lakes Region is highly
concentrated, and the Acquisition, if consummated, would
substantially increase that concentration.

14.

Entry into the Great Lakes Region cement market would not
be timely, likely or sufficient to deter or offset the adverse
competitive effects arising from the Acquisition.
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15.

The effects of the Acquisition, if consummated, may be to
substantially lessen competition for cement in the Great
Lakes Region because, among other things:

a. it would increase concentration substantially in a highly
concentrated market;
b. it would eliminate actual, direct, substantial, and potentially
increased competition between Respondents;
c. it would facilitate the unilateral exercise of market power by
the merged firm;
d. it would increase the likelihood of coordinated interaction
among the remaining firms; and
e. it will likely result in increased prices for cement.
COUNT II
CEMENT IN THE SYRACUSE, NY REGION
16.

Paragraphs 1-10 are incorporated by reference as if fully set
forth herein.

17.

One relevant geographic market in which to analyze the
effects of the Acquisition is the market for cement in the
region within approximately 70 miles of Blue Circle PLC’s
terminal located in Solvay, New York, including all of the
surrounding metropolitan areas (the “Syracuse Region”).
The metropolitan areas in the Syracuse Region include
Syracuse, Utica, Rome, Elmira, and Binghamton, NY.

18.

The market for cement in the Syracuse Region is highly
concentrated, and the Acquisition, if consummated, would
substantially increase that concentration.
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19.

Entry into the market for cement in the Syracuse Region
would not be timely, likely or sufficient to deter or offset the
adverse competitive effects arising from the Acquisition.

20.

The effects of the Acquisition, if consummated, may be to
substantially lessen competition in the market for cement in
the Syracuse Region because, among other things:

a. it would increase concentration substantially in a highly
concentrated market;
b. it would eliminate actual, direct, substantial, and potentially
increased competition between Respondents;
c. it would facilitate the unilateral exercise of market power by
the merged firm;
d. it would increase the likelihood of coordinated interaction
among the remaining firms; and
e. it will likely result in increased prices for cement.
COUNT III
LIME IN THE SOUTHEASTERN UNITED STATES
21.

Paragraphs 1-6 are incorporated by reference as if fully set
forth herein.

22.

One relevant line of commerce in which to analyze the
effects of the Acquisition is the manufacture, marketing and
sale of lime.

23.

Lime is produced through the combination of calcium
(normally from limestone) and other raw materials, and is
produced by quarrying, crushing and grinding the raw
materials, and then burning them in kilns at high
temperatures. Lime is used in a variety of applications,
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including, among others, the steel and paper industries and
water treatment plants. Lime produced by one manufacturer
is virtually indistinguishable from that manufactured by
another.
24.

One relevant geographic market in which to analyze the
effects of the Acquisition is the market for lime in the
Southeastern region of the United States consisting of
Alabama, Georgia and Florida (the “Southeast”).

25.

The market for lime in the Southeast is highly concentrated,
and the Acquisition will substantially increase that
concentration.

26.

Entry into the market for lime in the Southeast would not be
timely, likely or sufficient to deter or offset the adverse
competitive effects arising from the Acquisition.

27.

The effect of the Acquisition may be to substantially lessen
competition in the market for lime in the Southeast because,
among other things:

a. it would increase concentration substantially in a highly
concentrated market;
b. it would reduce actual, direct, substantial, and potentially
increased competition between Respondents;
c. it would increase the likelihood of coordinated interaction;
and
d. it will likely result in increased prices for lime.
III. VIOLATIONS CHARGED
28.

The agreement referenced in Paragraph 6 entered into by
Lafarge and Blue Circle PLC constitutes a violation of
Section 5 of the Federal Trade Commission Act, as
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amended, 15 U.S.C. § 45. Further, the Acquisition, if
consummated, would constitute a violation of Section 5 of
the FTC Act, as amended, 15 U.S.C. § 45, and Section 7 of
the Clayton Act, as amended, 15 U.S.C. § 18.
WHEREFORE, THE PREMISES CONSIDERED, the Federal
Trade Commission on this 15th day of June, 2001, issues its
Complaint against said Respondents.
By the Commission.
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DECISION AND ORDER
The Federal Trade Commission (“Commission”) having
initiated an investigation of the proposed acquisition by
Respondent Lafarge S.A. (“Lafarge”) of certain voting securities
of Respondent Blue Circle Industries PLC (“Blue Circle PLC”),
and Respondents having been furnished thereafter with a copy of
the draft of Complaint that the Bureau of Competition proposed to
present to the Commission for its consideration and that, if issued
by the Commission, would charge Respondents with violations of
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and
Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45; and
Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders, an admission by Respondents of all the jurisdictional facts
set forth in the aforesaid draft of Complaint, a statement that the
signing of the Agreement Containing Consent Orders is for
settlement purposes only and does not constitute an admission by
Respondents that the law has been violated as alleged in such
Complaint, or that the facts as alleged in such Complaint, other
than jurisdictional facts, are true, and waivers and other
provisions as required by the Commission’s Rules; and
The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Acts and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
Complaint and its Order to Hold Separate and Maintain Assets
and having accepted the executed Agreement Containing Consent
Orders and placed such Agreement Containing Consent Orders on
the public record for a period of thirty (30) days for the receipt
and consideration of public comments, and having duly
considered the comments received, now in further conformity
with the procedure described in Commission Rule 2.34, 16 C.F.R.
§ 2.34, the Commission hereby makes the following jurisdictional
findings and issues the following Decision and Order (“Order”):
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1. Respondent Lafarge S.A. is a corporation organized, existing
and doing business under and by virtue of the laws of France,
with its office and principal place of business located at 61 rue
des Belles Feuilles, Paris, France. Lafarge S.A. owns more than
50% of the common stock of Lafarge Corporation, whose office
and principal place of business in the United States is located at
12950 Worldgate Drive, Suite 600, Herndon, VA 20191.
2. Respondent Blue Circle Industries PLC is a company
registered in England and Wales under number 66558 whose
registered office is located at 84 Eccleston Square, London,
England. Blue Circle Industries PLC does business in the United
States through Blue Circle North America, Inc., Blue Circle, Inc.,
BlueChem, L.L.C. and other entities.
3. Respondent Blue Circle North America, Inc., a corporation
controlled by Blue Circle PLC, is organized, existing and doing
business under and by virtue of the laws of the State of Georgia,
and has its office and principal place of business located at 1800
Parkway Place, Suite 1100, Marietta, GA 30067.
4. Respondent Blue Circle, Inc., a corporation controlled by Blue
Circle PLC, is organized, existing and doing business under and
by virtue of the laws of the State of Alabama, and has its office
and principal place of business located at 1800 Parkway Place,
Suite 1100, Marietta, GA 30067.
The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the Respondents and the
proceeding is in the public interest.
ORDER
I.
IT IS HEREBY ORDERED that, as used in this Order, the
following definitions shall apply:
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A. “Lafarge” means Lafarge S.A., its directors, officers,
employees, agents, representatives, successors, and assigns; its
subsidiaries, divisions, groups, and affiliates controlled by
Lafarge S.A., including Lafarge Corporation, and the
respective directors, officers, employees, agents,
representatives, successors, and assigns of each.
B. “Blue Circle PLC” means Blue Circle Industries PLC, Blue
Circle North America, Inc. and Blue Circle, Inc., their
directors, officers, employees, agents, representatives,
successors, and assigns; their parents, subsidiaries, divisions,
groups, and affiliates controlled by Blue Circle Industries PLC,
Blue Circle North America, Inc., Blue Circle, Inc. and the
respective directors, officers, employees, agents,
representatives, successors, and assigns of each.
C. “Chemical Lime” means Chemical Lime Company, a company
organized under the laws of Nevada, with its office and
principal place of business in the United States located at 3700
Hulen Street, Fort Worth, Texas 76107. The term “Chemical
Lime” includes the directors, officers, employees, agents,
representatives, successors, and assigns of Chemical Lime and
the parents, subsidiaries, divisions, groups, and affiliates of
Chemical Lime and their respective directors, officers,
employees, agents, representatives, successors, and assigns.
D. “BlueChem” means BlueChem, L.L.C., a limited liability
company organized under the laws of Delaware, with its office
and principal place of business in the United States located at
8039 Highway 25, Calera, Alabama. The term “BlueChem”
includes the directors, officers, employees, agents,
representatives, successors, and assigns of BlueChem and the
parents, subsidiaries, divisions, groups, and affiliates of
BlueChem and their respective directors, officers, employees,
agents, representatives, successors, and assigns.
E. “Eastern Lime” means Eastern Lime Holdings, L.P., a limited
partnership organized under the laws of Delaware, with its
office and principal place of business in the United States
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located at 8039 Highway 25, Calera, Alabama. The term
“Eastern Lime” includes the directors, officers, employees,
agents, representatives, successors, and assigns of Eastern
Lime and the parents, subsidiaries, divisions, groups, and
affiliates of Eastern Lime and their respective directors,
officers, employees, agents, representatives, successors, and
assigns.
F. “Commission” means the Federal Trade Commission.
G. “Respondents” means Lafarge and Blue Circle PLC,
individually and collectively.
H. “Acquirer” means the Person approved by the Commission to
acquire the Great Lakes Assets, the Solvay Assets or the Lime
Assets.
I. “Acquisition” means the proposed acquisition of Blue Circle
PLC by Lafarge, as publicly announced by Respondents on
January 8, 2001, and for which a filing pursuant to the HartScott-Rodino Antitrust Improvements Act was made by
Lafarge on February 16, 2000, and by Blue Circle PLC on
March 6, 2000; and as further described in the January 8, 2001
Merger Agreement between Lafarge and Blue Circle PLC, and
the January 25, 2001 Scheme Document presented to Blue
Circle PLC shareholders.
J. “Barges” means the following barges and tugs: “St. Marys
Barge #1” (Canadian Flag), “St. Marys Barge #2” (Canadian
Flag), “St. Marys Barge #3” (Barbados Flag), “Sea Eagle II
Tug for St. Marys Barge #2” (Canadian Flag), and “Lewis G.
Harriman” (U.S. Flag).
K. “Bowmanville Plant” means Blue Circle PLC’s plant in
Bowmanville, Ontario, Canada that manufactures, distributes
and sells Cement.
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L. “Calera Site” means Blue Circle PLC’s real property located at
8039 Highway 25, Calera, Alabama on which the Lime Plant
and Blue Circle PLC’s plant that produces Cement are located.
M.“Carmeuse” means Carmeuse North America Group B.V., a
private company organized under the laws of the Netherlands,
with its office and principal place of business in the United
States located at 390 East Joseph Orr Road, Chicago Heights,
IL 60411. The term “Carmeuse” includes the directors,
officers, employees, agents, representatives, successors, and
assigns of Carmeuse North America Group B.V., and the
subsidiaries, parents, divisions, groups, and affiliates of
Carmeuse North America Group B.V. and their respective
directors, officers, employees, agents, representatives,
successors, and assigns.
N. “Cement” means the product that is the result of the
combination of calcium (normally from limestone), silicon,
aluminum, iron and other raw materials, and that is produced
by quarrying, crushing and grinding the raw materials, burning
them in kilns at high temperatures, and then finely grinding the
resulting pellets (“clinker”) with gypsum into an extremely
fine powder. The term “Cement” includes, but is not limited
to, portland cement, masonry and mortar cement, and the
clinker that is ground to produce Cement.
O. “Detroit Facility” means Blue Circle PLC’s grinding facility
and terminal in Detroit, Michigan that grinds, distributes and
sells Cement and Slag.
P. “Divestiture Trustee” means the Divestiture Trustee(s)
appointed pursuant to Paragraph VII of this Order.
Q. “Effective Date of Divestiture of the Great Lakes Assets”
means the date on which the divestiture of the Great Lakes
Assets to the Great Lakes Assets Acquirer is consummated.
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R. “Effective Date of Divestiture of the Lime Assets” means the
date on which the divestiture of the Lime Assets to the Lime
Assets Acquirer is consummated.
S. “Excluded Great Lakes Assets” means all the assets identified
in Appendix A to this Order.
T. “Excluded Lime Assets” means all the assets identified in
Appendix A to this Order.
U. “Excluded Solvay Assets” means all the assets identified in
Appendix A to this Order.
V. “Glens Falls Lehigh” means Glens Falls Lehigh Cement
Company, a partnership organized, existing and doing business
under and by virtue of the laws of New York, with its offices
and principal place of business located at 313 Warren Street,
Glens Falls, New York, its subsidiaries, divisions, groups and
affiliates proposing to acquire the Solvay Assets that receives
the prior approval of the Commission to acquire the Solvay
Assets.
W.“Great Lakes Assets” means all of Blue Circle PLC’s rights,
titles, and interests in and to all assets, properties, business and
goodwill, tangible or intangible, used to operate the Great
Lakes Business in the ordinary course and in accordance with
past practice, including, but not limited to (i) the Bowmanville
Plant, the St. Marys Plant, the Detroit Facility, the Great Lakes
Terminals, the Barges, Hutton Transport, the Ready-Mix
Operations, the Unused Great Lakes Terminals, and the Great
Lakes Slag Joint Venture, (ii) all real property (together with
appurtenances, licenses and permits) owned, leased or
otherwise held by Blue Circle PLC and used to operate the
Great Lakes Business, (iii) all personal property owned, leased
or otherwise held by Blue Circle PLC and used to operate the
Great Lakes Business, (iv) all intellectual property owned by
or licensed to Blue Circle PLC used in the Great Lakes
Business, including but not limited to, trademarks, patents,
mask works, copyrights, trade secrets, research materials,
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technical information, management information systems,
software, inventions, test data, technological know-how,
licenses, registrations, submissions, approvals, technology,
specifications, designs, drawings, processes, recipes, protocols,
and formulas, (v) all rights of Blue Circle PLC relating to the
Great Lakes Business under any contract entered into with
customers (together with associated bid and performance
bonds), suppliers, sales representatives, distributors, agents,
personal property lessors, personal property lessees, licensors,
licensees, consignors and consignees, and joint venture
partners, (vi) all governmental approvals, consents, licenses,
permits, waivers, or other authorizations held by Blue Circle
PLC and used to operate the Great Lakes Business, (vii) all
rights of Blue Circle PLC relating to the Great Lakes Business
under any warranty and guarantee, express or implied, (viii) all
books, records, and files held by Blue Circle PLC relating to
the Great Lakes Business, (ix) all plant facilities, machinery,
equipment, furniture, fixtures, tools, vehicles, transportation
and storage facilities, and supplies held by Blue Circle PLC
and used to operate the Great Lakes Business, (x) all rights in
and to inventories of products, raw materials, supplies and
parts, including work-in-process and finished goods held by
Blue Circle PLC and used in the Great Lakes Business, (xi) all
customer and vendor lists, catalogs, sales promotion literature,
and advertising materials held by Blue Circle PLC and used in
the Great Lakes Business, (xii) all rights in and to quarries and
pits (together with appurtenances, licenses and permits)
owned, leased or otherwise held by Blue Circle PLC and used
to operate the Great Lakes Business, and (xiii) all items of
prepaid expense held by Blue Circle PLC and used in the Great
Lakes Business; provided, however, that the Great Lakes
Assets do not include the Excluded Great Lakes Assets.
X. “Great Lakes Assets Acquirer” means the Person approved by
the Commission to acquire the Great Lakes Assets.
Y. “Great Lakes Assets Purchase Agreement” means the
Commission-approved agreement (including, but not limited
to, all related agreements, schedules, exhibits and appendices)
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to be entered into between Lafarge and the Great Lakes Assets
Acquirer for sale of the Great Lakes Assets by Lafarge to the
Great Lakes Assets Acquirer.
Z. “Great Lakes Business” means the research, development,
manufacture, distribution, or sale of Cement and Slag at or by
the Bowmanville Plant, the St. Marys Plant, the Detroit
Facility, the Great Lakes Terminals, the Unused Great Lakes
Terminals, the Barges, Hutton Transport, and the Ready-Mix
Operations. The Great Lakes Business includes all of Blue
Circle PLC’s rights, titles and interests in and to the Great
Lakes Slag Joint Venture.
AA. “Great Lakes Employees” means employees of Blue Circle
PLC who worked at least one hundred (100) work days for
the Great Lakes Business during the twelve-month period
prior to the Effective Date of Divestiture of the Great Lakes
Assets.
BB. “Great Lakes Hold Separate Trustee Agreement” means the
Commission-approved agreement entered into between
Lafarge and the trustee appointed by the Commission for
the Great Lakes Assets pursuant to the Hold Separate.
CC. “Great Lakes Key Employees” means any Great Lakes
Employees identified as such in the Great Lakes Assets
Purchase Agreement.
“Great Lakes Slag Joint Venture” means the joint venture
DD.
between Blue Circle PLC and St. Lawrence Cement Inc.
(“St. Lawrence”) as set forth in the Share Purchase and
Shareholder Agreement by and among St. Lawrence, Blue
Circle PLC and Great Lakes Slag Inc., dated March 27,
2000, pursuant to which Blue Circle PLC purchases 50% of
the annual output of Slag from Algoma Steel Inc.’s steel
plant in Sault Ste. Marie, Ontario, Canada.
EE. “Great Lakes Terminals” means Blue Circle PLC’s
terminals located in Buffalo, New York, Cleveland, Ohio,
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Grand Rapids, Michigan, Green Bay, Wisconsin,
Milwaukee, Wisconsin, Schoolcraft, Michigan and
Waukegan, Illinois which store, distribute and sell Cement.
FF.

“Hold Separate” means the Order to Hold Separate and
Maintain Assets incorporated into and made a part of the
Agreement Containing Consent Orders.

GG. “Hutton Transport” means Hutton Transport Limited, a
company organized under the laws of Ontario, Canada and
a wholly-owned subsidiary of Blue Circle PLC.
HH. “Independent Auditor” means the Independent Auditor(s)
appointed pursuant to Paragraph VI of this Order.
II. “Lime” means the product that is the result of the quarrying,
crushing and grinding of limestone, and burning it in kilns at
high temperatures. The term “Lime” includes, but is not
limited to, quicklime, dolomitic lime and hydrated lime.
JJ. “Lime Assets” means all of Respondents’ rights, titles, and
interests in and to all assets, properties, business and goodwill,
tangible or intangible, used to operate the Lime Business in the
ordinary course and in accordance with past practice,
including, but not limited to (i) the Lime Plant, (ii) all real
property (together with appurtenances, licenses and permits)
owned, leased or otherwise held by Respondents and used to
operate the Lime Business, (iii) all personal property owned,
leased or otherwise held by Respondents and used to operate
the Lime Business, (iv) all intellectual property owned by or
licensed to Respondents relating to the Lime Business,
including but not limited to, trademarks, patents, mask works,
copyrights, trade secrets, research materials, technical
information, management information systems, software,
inventions, test data, technological know-how, licenses,
registrations, submissions, approvals, technology,
specifications, designs, drawings, processes, recipes, protocols,
and formulas, (v) all rights of Respondents relating to the Lime
Business under any contract entered into with customers
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(together with associated bid and performance bonds),
suppliers, sales representatives, distributors, agents, personal
property lessors, personal property lessees, licensors, licensees,
consignors and consignees, and joint venture partners, (vi) all
governmental approvals, consents, licenses, permits, waivers,
or other authorizations held by Respondents and used to
operate the Lime Business, (vii) all rights of Respondents
relating to the Lime Business under any warranty and
guarantee, express or implied, (viii) all books, records, and
files held by Respondents relating to the Lime Business, (ix)
all plant facilities, machinery, equipment, furniture, fixtures,
tools, vehicles, transportation and storage facilities, and
supplies held by Respondents and used to operate the Lime
Business, (x) all rights in and to inventories of products, raw
materials, supplies and parts, including work-in-process and
finished goods held by Respondents and used to operate the
Lime Business, (xi) all customer and vendor lists, catalogs,
sales promotion literature, and advertising materials held by
Respondents relating to the Lime Business, and (xii) all items
of prepaid expense held by Respondents and used in the Lime
Business; provided, however, that the Lime Assets do not
include the Excluded Lime Assets.
KK. “Lime Assets Acquirer” means the Person approved by the
Commission to acquire the Lime Assets.
LL. “Lime Assets Purchase Agreement” means the
Commission-approved agreement (including, but not
limited to, all related agreements, schedules, exhibits and
appendices) to be entered into between Lafarge and the
Lime Assets Acquirer for sale of the Lime Assets by
Lafarge to the Lime Assets Acquirer. The Lime Assets
Purchase Agreement includes the Lime Rock Supply
Agreement and Lime Site Services Agreement.
MM. “Lime Business” means the research, development,
manufacture, distribution, or sale of Lime at or by the Lime
Plant.
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NN. “Lime Employees” means employees of Blue Circle PLC
who worked at least one hundred (100) work days for the
Lime Business during the twelve-month period prior to the
Effective Date of Divestiture of the Lime Assets.
OO. “Lime Hold Separate Trustee Agreement” means the
Commission-approved agreement entered into between
Lafarge and the trustee appointed by the Commission for
the Lime Assets pursuant to the Hold Separate.
PP.

“Lime JV” means the joint venture created by Blue Circle
PLC, Chemical Lime and BlueChem on or about December
20, 2000 to own and control the Lime Assets, and that
operates under the name Eastern Lime Holdings, L.P.

QQ. “Lime Key Employees” means any Lime Employees
identified as such in the Lime Assets Purchase Agreement.
RR. “Lime Off-Take Agreement” means the agreement between
Eastern Lime and Chemical Lime pursuant to which Eastern
Lime will supply to Chemical Lime the volumes of Lime
listed in Confidential Appendix E for the five-year period
following the date on which Chemical Lime divests to Blue
Circle PLC all other rights, titles, and interests in and to the
Lime JV and the Lime Assets.
SS.

“Lime Plant” means the Lime production facility located at
8039 Highway 25, Calera, Alabama that manufactures,
distributes and sells Lime.

TT. “Lime Rock Supply Agreement” means the agreement to be
entered into between Lafarge and the Lime Assets Acquirer,
and incorporated into the Lime Assets Purchase Agreement,
by which Lafarge will supply lime rock to the Lime Assets
Acquirer on terms agreed by the Lime Assets Acquirer and
approved by the Commission.
UU. “Lime Site Services Agreement” means the agreement to be
entered into between Lafarge and the Lime Assets Acquirer,
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and incorporated into the Lime Assets Purchase Agreement,
by which Lafarge will provide site services at the Calera
Site to the Lime Assets Acquirer on terms agreed by the
Lime Assets Acquirer and approved by the Commission.
VV. “Non-Public Great Lakes Information” means any
information relating to the Great Lakes Assets not in the
public domain. Non-Public Great Lakes Information shall
not include: (i) information that subsequently falls within
the public domain through no violation of this Order by
Respondents or breach of a confidentiality or non-disclosure
agreement with respect to such information; (ii) information
independently developed by Respondents without reference
to or use of Non-Public Great Lakes Information; and (iii)
information that is required to be disclosed by law.
WW. “Non-Public Lime Information” means any information
relating to the Lime Assets not in the public domain and any
information obtained by Respondents in the course of
performing Respondents’ obligations under the Lime Rock
Supply Agreement or the Lime Site Services Agreement.
Non-Public Lime Information shall not include:
(i) information that subsequently falls within the public
domain through no violation of this Order by Respondents
or breach of a confidentiality or non-disclosure agreement
with respect to such information; (ii) information
independently developed by Respondents without reference
to or use of Non-Public Lime Information; and (iii)
information that is required to be disclosed by law.
XX. “Non-Public Solvay Information” means any information
relating to the Solvay Assets not in the public domain.
Non-Public Solvay Information shall not include: (i)
information that subsequently falls within the public
domain through no violation of this Order by Respondents
or breach of a confidentiality or non-disclosure agreement
with respect to such information; (ii) information
independently developed by Respondents without reference
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to or use of Non-Public Solvay Information; and (iii)
information that is required to be disclosed by law.
YY. “Person” means any individual, partnership, firm,
corporation, association, trust, unincorporated organization
or other entity.
ZZ. “Railcars” means the 30 railcars identified in Confidential
Appendix D hereto and owned by Blue Circle PLC.
AAA.

“Ready-Mix Operations” means the 39 ready-mix
operations identified on Appendix C hereto.
BBB. “Slag” means the by-product from the manufacture of steel
that is ground into a powder, and sold as a product that can
be used as an input into Cement.
CCC. “Solvay Assets” means all of Blue Circle PLC’s rights,
titles, and interests in and to all assets, properties, business
and goodwill, tangible or intangible, used to operate the
Solvay Terminal in the ordinary course and in accordance
with past practice, including, but not limited to (i) the
Solvay Terminal, (ii) all real property (together with
appurtenances, licenses and permits) owned, leased or
otherwise held by Blue Circle PLC and used to operate the
Solvay Terminal, (iii) all personal property owned, leased
or otherwise held by Blue Circle PLC and used to operate
the Solvay Terminal, (iv) all rights of Blue Circle PLC
relating to the Solvay Terminal under any contract entered
into with customers (together with associated bid and
performance bonds), suppliers, sales representatives,
distributors, agents, personal property lessors, personal
property lessees, licensors, licensees, consignors and
consignees, and joint venture partners, (v) all governmental
approvals, consents, licenses, permits, waivers, or other
authorizations held by Blue Circle PLC and used to operate
the Solvay Terminal, (vi) all rights of Blue Circle PLC
relating to the Solvay Terminal under any warranty and
guarantee, express or implied, (vii) all books, records, and
files held by Blue Circle PLC relating to the Solvay
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Terminal, (viii) all facilities, machinery, equipment,
furniture, fixtures, tools, vehicles, transportation and storage
facilities, and supplies held by Blue Circle PLC and used to
operate the Solvay Terminal; provided, however, that the
Solvay Assets do not include the Railcars, (ix) all rights in
and to inventories of Cement at the Solvay Terminal,
including Cement contained in any Railcars at the Solvay
Terminal and Cement contained in Railcars in transit to the
Solvay Terminal, and supplies and parts held by Blue Circle
PLC and used to operate the Solvay Terminal, (x) all
customer and vendor lists of the Solvay Terminal, and (xi)
all items of prepaid expense used to operate the Solvay
Terminal; provided, however, that the Solvay Assets do not
include the Excluded Solvay Assets.
DDD.

“Solvay Assets Acquirer” means the Person approved by
the Commission to acquire the Solvay Assets.

EEE. “Solvay Assets Purchase Agreement” means the
Commission-approved agreement (including, but not
limited to, all related agreements, schedules, exhibits, and
appendices) to acquire the Solvay Assets between Lafarge
and the Solvay Assets Acquirer, including the Purchase and
Sale Agreement by and among Lafarge and Glens Falls
Lehigh, dated March 29, 2001, including all related
agreements, schedules, exhibits, and appendices (attached
hereto as Confidential Appendix F).
FFF. “Solvay Employees” means the employees of Blue Circle
PLC identified in Schedule 6.1 of the Solvay Assets
Purchase Agreement.
GGG.

“Solvay Terminal” means the Blue Circle PLC terminal
located in Solvay, New York that stores, distributes and
sells Cement.

HHH.

“St. Marys Plant” means Blue Circle PLC’s plant in St.
Marys, Ontario, Canada that manufactures, distributes
and sells Cement.
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III.

“Unused Great Lakes Terminals” means Blue Circle PLC’s
terminals in South Beloit, Illinois and Coniston, Ontario,
Canada.
II.
IT IS FURTHER ORDERED that:

A. Blue Circle PLC and Lafarge shall divest the Great Lakes
Assets, absolutely and in good faith and at no minimum price,
to the Great Lakes Assets Acquirer no later than 180 days from
the date upon which Blue Circle PLC and Lafarge consummate
the Acquisition; provided, however, that nothing in this
Paragraph II requires Blue Circle PLC and Lafarge to divest
the Excluded Great Lakes Assets. This Paragraph II shall not
require Blue Circle PLC and Lafarge to divest the Unused
Great Lakes Terminals if the Commission approves the
divestiture without such assets.
B. Respondents shall divest the Great Lakes Assets only to an
Acquirer that receives the prior approval of the Commission
and only in a manner that receives the prior approval of the
Commission.
C. For a period of up to six months from the Effective Date of
Divestiture of the Great Lakes Assets:
At the request of the Great Lakes Assets Acquirer, Blue Circle
PLC and Lafarge shall provide technical assistance and advice
sufficient to enable the Great Lakes Assets Acquirer to obtain
governmental approvals necessary to operate the Great Lakes
Business.
At the request of the Great Lakes Assets Acquirer, Blue Circle
PLC and Lafarge shall provide such technical assistance as is
necessary to enable the Great Lakes Assets Acquirer to conduct
the Great Lakes Business in substantially the same manner as
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Blue Circle PLC operated the Great Lakes Business at the time of
the announcement of the Acquisition.
Blue Circle PLC and Lafarge shall receive no compensation
for providing the assistance required pursuant to Paragraph II.C of
this Order that exceeds the out-of-pocket costs associated with
providing such technical assistance and the direct cost of the
material and labor to provide such assistance.
A. Blue Circle PLC and Lafarge shall allow the Great Lakes
Assets Acquirer an opportunity to employ any Great Lakes
Employees:
1. Not later than thirty days before the Effective Date of
Divestiture of the Great Lakes Assets, Blue Circle PLC and
Lafarge shall, to the extent permissible under applicable laws, (i)
provide to the Great Lakes Assets Acquirer a list of all Great
Lakes Employees, (ii) allow the Great Lakes Assets Acquirer an
opportunity to interview any Great Lakes Employees, and (iii)
allow the Great Lakes Assets Acquirer to inspect the personnel
files and other documentation relating to such Great Lakes
Employees.
2. Blue Circle PLC and Lafarge shall, to the extent permissible
under applicable laws, (i) not offer any incentive to any Great
Lakes Employee to decline employment with the Great Lakes
Assets Acquirer, (ii) remove any contractual impediments with
Blue Circle PLC and Lafarge that may deter any Great Lakes
Employee from accepting employment with the Great Lakes
Assets Acquirer, including, but not limited to, any non-compete
or confidentiality provisions of employment or other contracts
with Blue Circle PLC and Lafarge that would affect the ability of
the Great Lakes Employee to be employed by the Great Lakes
Assets Acquirer, (iii) not interfere with the employment by the
Great Lakes Assets Acquirer of any Great Lakes Employee, (iv)
continue employee benefits offered by Blue Circle PLC and
Lafarge until the divestiture has been completed, including
regularly scheduled raises and bonuses, and regularly scheduled
vesting of all pension benefits, and (v) pay a bonus to Great Lakes
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Key Employees who accept an offer of employment from the
Great Lakes Assets Acquirer no later than thirty (30) days from
the date Blue Circle PLC and Lafarge divest the Great Lakes
Assets, pursuant to the terms set forth in Confidential Appendix B
to this Order.
3. For a period of one year from the date this Order becomes
final, Blue Circle PLC and Lafarge shall not, directly or
indirectly, solicit, hire or enter into any arrangement for the
services of any Great Lakes Employee employed by the Great
Lakes Assets Acquirer, unless the Great Lakes Employee’s
employment has been terminated by the Great Lakes Assets
Acquirer.
E. Pending divestiture of the Great Lakes Assets and subject to
the Hold Separate, Blue Circle PLC and Lafarge shall maintain
the viability, marketability, and competitiveness of the Great
Lakes Assets, and shall not cause the wasting or deterioration
of the Great Lakes Assets, nor shall they cause the Great Lakes
Assets to be operated in a manner inconsistent with applicable
laws, nor shall they sell, transfer, encumber or otherwise
impair the viability, marketability or competitiveness of the
Great Lakes Assets. Blue Circle PLC and Lafarge shall
comply with the terms of this paragraph until such time as
Blue Circle PLC and Lafarge or the Divestiture Trustee have
divested the Great Lakes Assets pursuant to the terms of this
Order. Blue Circle PLC and Lafarge shall conduct the
business of the Great Lakes Assets in the regular and ordinary
course of business and in accordance with past practice
(including regular repair and maintenance efforts) and shall use
their best efforts to preserve the existing relationships with
suppliers, customers, employees, and others having business
relationships with the Great Lakes Assets in the ordinary
course of business and in accordance with past practice. Blue
Circle PLC and Lafarge shall not terminate the operations of
any Great Lakes Assets. Blue Circle PLC and Lafarge shall
use their best efforts to keep the organization and properties of
the Great Lakes Assets intact, including current business
operations, physical facilities and working conditions, and a
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work force of equivalent size, training, and expertise
associated with the Great Lakes Assets.
F. The purpose of the divestiture of the Great Lakes Assets is to
ensure the continued use of the Great Lakes Assets in the same
business in which the Great Lakes Assets were engaged at the
time of the announcement of the proposed Acquisition by Blue
Circle PLC and Lafarge and to remedy the lessening of
competition alleged in the Commission’s complaint.
III.
IT IS FURTHER ORDERED that:
A. Blue Circle PLC and Lafarge shall divest the Solvay Assets,
absolutely and in good faith, to Glens Falls Lehigh pursuant to
and in accordance with the Solvay Assets Purchase
Agreement, no later than 20 business days from the date upon
which Blue Circle PLC and Lafarge consummate the
Acquisition; provided, however, that nothing in this Paragraph
III requires Blue Circle PLC and Lafarge to divest the
Excluded Solvay Assets.
B. If, at the time the Commission determines to make this Order
final, the Commission determines that Glens Falls Lehigh is
not acceptable as the Solvay Assets Acquirer or that the Solvay
Assets Purchase Agreement is not an acceptable manner of
divestiture, and so notifies Blue Circle PLC and Lafarge, Blue
Circle PLC and Lafarge shall immediately terminate or rescind
the Solvay Assets Purchase Agreement with Glens Falls
Lehigh and divest the Solvay Assets at no minimum price,
absolutely and in good faith, to another Person that receives
the prior approval of the Commission and in a manner that
receives the prior approval of the Commission, no later than
120 days from the date this Order becomes final.
C. Blue Circle PLC and Lafarge shall comply with all terms of
the Solvay Assets Purchase Agreement which shall be
incorporated by reference and made a part of this Order.
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Failure by Blue Circle PLC and Lafarge to perform under or
comply with the Solvay Assets Purchase Agreement shall also
constitute a violation of this Order. Notwithstanding any
paragraph, section, or other provision of the Solvay Assets
Purchase Agreement, Blue Circle PLC and Lafarge shall not,
without the prior approval of the Commission, modify any
term of the Solvay Assets Purchase Agreement or fail to satisfy
each condition to the Solvay Assets Acquirer’s obligation to
acquire the Solvay Assets (whether or not waived). The terms
of the Solvay Assets Purchase Agreement shall not be
construed to vary from or contradict the terms of this Order.
D. For a period of up to six months from the date Blue Circle PLC
and Lafarge divest the Solvay Assets pursuant to Paragraph
III.A of this Order:
1. At the request of the Solvay Assets Acquirer, Blue Circle PLC
and Lafarge shall provide technical assistance and advice
sufficient to enable the Solvay Assets Acquirer to obtain
governmental approvals necessary to operate the Solvay
Terminal.
2. At the request of the Solvay Assets Acquirer, Blue Circle PLC
and Lafarge shall provide technical assistance as is necessary
to enable the Solvay Assets Acquirer to operate the Solvay
Terminal in substantially the same manner as Blue Circle PLC
operated the Solvay Terminal at the time of the announcement
of the Acquisition.
3. Blue Circle PLC and Lafarge shall receive no compensation
for providing the assistance required pursuant to Paragraph
III.D of this Order that exceeds the out-of-pocket costs
associated with providing such technical assistance and the
direct cost of the material and labor to provide such assistance.
B. Blue Circle PLC and Lafarge shall allow the Solvay Assets
Acquirer an opportunity to enter into an employment contract
with any Solvay Employees:
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1. Not later than thirty days before the date the Solvay Assets are
divested, Blue Circle PLC and Lafarge shall, to the extent
permissible under applicable laws, (i) provide to the Solvay
Assets Acquirer a list of all Solvay Employees, (ii) allow the
Solvay Assets Acquirer an opportunity to interview any Solvay
Employees, and (iii) allow the Solvay Assets Acquirer to
inspect the personnel files and other documentation relating to
such Solvay Employees.
2. Blue Circle PLC and Lafarge shall, to the extent permissible
under applicable laws, (i) not offer any incentive to any Solvay
Employee to decline employment with the Solvay Assets
Acquirer, (ii) remove any contractual impediments with Blue
Circle PLC and Lafarge that may deter any Solvay Employee
from accepting employment with the Solvay Assets Acquirer,
including, but not limited to, any non-compete or
confidentiality provisions of employment or other contracts
with Blue Circle PLC and Lafarge that would affect the ability
of the Solvay Employee to be employed by the Solvay Assets
Acquirer, (iii) not interfere with the employment by the Solvay
Assets Acquirer of any Solvay Employee, and (iv) continue
employee benefits offered by Blue Circle PLC and Lafarge
until the divestiture has been completed, including regularly
scheduled raises and bonuses, and regularly scheduled vesting
of all pension benefits.
3. For a period of one year from the date this Order becomes
final, Blue Circle PLC and Lafarge shall not, directly or
indirectly, solicit, hire or enter into any arrangement for the
services of any Solvay Employee employed by the Solvay
Assets Acquirer, unless the Solvay Employee’s employment
has been terminated by the Solvay Assets Acquirer.
B. Pending divestiture of the Solvay Assets, Blue Circle PLC and
Lafarge shall maintain the viability, marketability, and
competitiveness of the Solvay Assets, and shall not cause the
wasting or deterioration of the Solvay Assets, nor shall they
cause the Solvay Assets to be operated in a manner
inconsistent with applicable laws, nor shall they sell, transfer,
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encumber or otherwise impair the viability, marketability or
competitiveness of the Solvay Assets. Blue Circle PLC and
Lafarge shall comply with the terms of this paragraph until
such time as Blue Circle PLC and Lafarge or the Divestiture
Trustee have divested the Solvay Assets pursuant to the terms
of this Order. Blue Circle PLC and Lafarge shall conduct the
business of the Solvay Assets in the regular and ordinary
course of business and in accordance with past practice
(including regular repair and maintenance efforts) and shall use
their best efforts to preserve the existing relationships with
suppliers, customers, employees, and others having business
relationships with the Solvay Assets in the ordinary course of
business and in accordance with past practice. Blue Circle
PLC and Lafarge shall not terminate the operations of any
Solvay Assets. Blue Circle PLC and Lafarge shall use their
best efforts to keep the organization and properties of the
Solvay Assets intact, including current business operations,
physical facilities and working conditions, and a work force of
equivalent size, training, and expertise associated with the
Solvay Assets.
C. The purpose of the divestiture of the Solvay Assets is to ensure
the continued use of the Solvay Assets in the same business in
which the Solvay Assets were engaged at the time of the
announcement of the proposed Acquisition by Blue Circle PLC
and Lafarge and to remedy the lessening of competition
alleged in the Commission’s complaint.
IV.
IT IS FURTHER ORDERED that:
A. Blue Circle PLC shall acquire from Chemical Lime all of
Chemical Lime’s rights, titles, and interests in and to the Lime
JV and the Lime Assets (other than the Lime Off-Take
Agreement), absolutely and in good faith by no later than the
date upon which Lafarge and Blue Circle PLC consummate the
Acquisition. Lafarge and Blue Circle PLC shall not
consummate the Acquisition unless and until Chemical Lime
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has divested all of its rights, titles, and interests in and to the
Lime JV and the Lime Assets (other than the Lime Off-Take
Agreement), absolutely and in good faith, to Blue Circle PLC
effective no later than the consummation of the Acquisition.
B. Respondents shall divest the Lime Assets (subject to the Lime
Off-Take Agreement), absolutely and in good faith and at no
minimum price, to the Lime Assets Acquirer no later than 180
days from the date upon which Lafarge and Blue Circle PLC
consummate the Acquisition, provided, however, that nothing
in this Paragraph IV requires Blue Circle PLC and Lafarge to
divest the Excluded Lime Assets.
C. Respondents shall divest the Lime Assets only to an Acquirer
that receives the prior approval of the Commission and only in
a manner that receives the prior approval of the Commission.
D. Respondents shall not divest the Lime Assets to Chemical
Lime or Carmeuse.
E. For a period of up to six months from the Effective Date of
Divestiture of the Lime Assets:
1. At the request of the Lime Assets Acquirer, Blue Circle PLC
and Lafarge shall provide technical assistance and advice
sufficient to enable the Lime Assets Acquirer to obtain
governmental approvals necessary to operate the Lime
Business.
2. At the request of the Lime Assets Acquirer, Blue Circle PLC
and Lafarge shall provide such technical assistance as is
necessary to enable the Lime Assets Acquirer to conduct the
Lime Business in substantially the same manner as Blue Circle
PLC operated the Lime Business at the time of the
announcement of the Acquisition.
3. Blue Circle PLC and Lafarge shall receive no compensation
for providing the assistance required pursuant to Paragraph
IV.E of this Order that exceeds the out-of-pocket costs
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associated with providing such technical assistance and the
direct cost of material and labor to provide such assistance.
B. Blue Circle PLC and Lafarge shall allow the Lime Assets
Acquirer an opportunity to employ any Lime Employees:
1. No later than thirty days before the Effective Date of
Divestiture of the Lime Assets, Blue Circle PLC and Lafarge
shall, to the extent permissible under applicable laws, (i)
provide to the Lime Assets Acquirer a list of all Lime
Employees, (ii) allow the Lime Assets Acquirer an opportunity
to interview any Lime Employees, and (iii) allow the Lime
Assets Acquirer to inspect the personnel files and other
documentation relating to such Lime Employees.
2. Blue Circle PLC and Lafarge shall, to the extent permissible
under applicable laws, (i) not offer any incentive to any Lime
Employee to decline employment with the Lime Assets
Acquirer, (ii) remove any contractual impediments with Blue
Circle PLC and Lafarge that may deter any Lime Employee
from accepting employment with the Lime Assets Acquirer,
including, but not limited to, any non-compete or
confidentiality provisions of employment or other contracts
with Blue Circle PLC and Lafarge that would affect the ability
of the Lime Employee to be employed by the Lime Assets
Acquirer, (iii) not interfere with the employment by the Lime
Assets Acquirer of any Lime Employee, (iv) continue
employee benefits offered by Blue Circle PLC and Lafarge
until the divestiture has been completed, including regularly
scheduled raises and bonuses, and regularly scheduled vesting
of all pension benefits, and (v) pay a bonus to Lime Key
Employees who accept an offer of employment from the Lime
Assets Acquirer no later than thirty (30) days from the date
Blue Circle PLC and Lafarge divest the Lime Assets, pursuant
to the terms set forth in Confidential Appendix B to this Order.

3. For a period of one year from the Effective Date of Divestiture
of the Lime Assets, Blue Circle PLC and Lafarge shall not,
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directly or indirectly, solicit, hire or enter into any arrangement
for the services of any Lime Employee employed by the Lime
Assets Acquirer, unless the Lime Employee’s employment has
been terminated by the Lime Assets Acquirer.
B. Pending divestiture of the Lime Assets and subject to the Hold
Separate, Blue Circle PLC and Lafarge shall maintain the
viability, marketability, and competitiveness of the Lime
Assets, and shall not cause the wasting or deterioration of the
Lime Assets, nor shall they cause the Lime Assets to be
operated in a manner inconsistent with applicable laws, nor
shall they sell, transfer, encumber or otherwise impair the
viability, marketability or competitiveness of the Lime Assets.
Respondents shall comply with the terms of this paragraph
until such time as Respondents or the Divestiture Trustee have
divested the Lime Assets pursuant to the terms of this Order.
Blue Circle PLC and Lafarge shall conduct the business of the
Lime Assets in the regular and ordinary course of business and
in accordance with past practice (including regular repair and
maintenance efforts) and shall use their best efforts to preserve
the existing relationships with suppliers, customers,
employees, and others having business relationships with the
Lime Assets in the ordinary course of business and in
accordance with past practice. Blue Circle PLC and Lafarge
shall not terminate the operations of any Lime Assets. Blue
Circle PLC and Lafarge shall use their best efforts to keep the
organization and properties of the Lime Assets intact,
including current business operations, physical facilities and
working conditions, and a work force of equivalent size,
training, and expertise associated with the Lime Assets.
C. The purpose of the divestiture of the Lime Assets is to ensure
the continued use of the Lime Assets in the same business in
which the Lime Assets were engaged at the time of the
announcement of the proposed Acquisition by Blue Circle PLC
and Lafarge and to remedy the lessening of competition
alleged in the Commission’s complaint.
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V.
IT IS FURTHER ORDERED that:
A. Respondents shall (i) not provide, disclose or otherwise make
available any Non-Public Great Lakes Information, any NonPublic Solvay Information or any Non-Public Lime
Information to any Person, (ii) not use any Non-Public Great
Lakes Information, any Non-Public Solvay Information, or any
Non-Public Lime Information for any reason or purpose other
than those set out in this Paragraph V, and (iii) enforce the
terms of this Paragraph V.A as to any Person and take such
action as is necessary to cause each Person to comply with the
terms of this Paragraph V.A, including all actions that
Respondents would take to protect their own trade secrets and
confidential information; provided, however, that Respondents
may disclose Non-Public Great Lakes Information to the Great
Lakes Assets Acquirer, Non-Public Solvay Information to the
Solvay Assets Acquirer, and Non-Public Lime Information to
the Lime Assets Acquirer and their respective directors,
officers, employees, agents and representatives, in connection
with the divestiture requirements set forth in Paragraphs II, III
and IV of this Order.
B. Notwithstanding Paragraph V.A of this Order and subject to
the Hold Separate:
1. Respondents may use Non-Public Great Lakes Information,
Non-Public Solvay Information or Non-Public Lime
Information in the operation or sale process of the Great Lakes
Assets, the Solvay Assets and the Lime Assets, respectively,
prior to divesting such assets.
2. Respondents may provide, disclose, make available, or use
Non-Public Great Lakes Information, Non-Public Solvay
Information or Non-Public Lime Information only as is
necessary to provide the technical assistance services pursuant
to Paragraphs II, III and IV, respectively, of this Order, subject
to the conditions set forth in Paragraph V.B.4 of this Order.
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3. Respondents may provide, disclose, make available, or use
Non-Public Lime Information only as is necessary to perform
their obligations under the Lime Rock Supply Agreement and
Lime Site Services Agreement, subject to the conditions set
forth in Paragraph V.B.4 of this Order.
4. Respondents shall (i) provide, disclose, or otherwise make
available Non-Public Great Lakes Information, Non-Public
Solvay Information or Non-Public Lime Information only to
those Persons working for Respondents and having a need to
know and who agree in writing to maintain the confidentiality
of such information and (ii) use any Non-Public Great Lakes
Information, Non-Public Solvay Information or Non-Public
Lime Information solely for the purposes set forth in this
Paragraph V.
5. Respondents shall enforce the terms of this Paragraph V.B as
to any Person and take such action as is necessary to cause
each such Person to comply with the terms of this Paragraph
V.B, including all actions that Respondents would take to
protect their own trade secrets and confidential information.
VI.
IT IS FURTHER ORDERED that:
A. At any time after execution of the Agreement Containing
Consent Orders, the Commission may appoint one or more
Persons to serve as Independent Auditor for the purpose of
monitoring Respondents’ compliance with Paragraph IV of
this Order:
1. The Commission may appoint William M. Troutman, to whose
appointment Respondents have previously consented, to serve
as the Independent Auditor for the Lime Assets.
2. The Commission may select someone other than William M.
Troutman to serve as the Independent Auditor for the Lime
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Assets, subject to the consent of Respondents, which consent
shall not be unreasonably withheld. Respondents shall be
deemed to have consented to the selection of the proposed
substitute Independent Auditor if Respondents have not
opposed, in writing, including the reasons for opposing, the
selection of any proposed Independent Auditor within ten (10)
days after Respondents’ receipt of written notice from the staff
of the Commission of the identity of the proposed substitute
Independent Auditor.
3. Within ten (10) days after appointment of the Independent
Auditor, Respondents shall execute an agreement that, subject
to the prior approval of the Commission, transfers to the
Independent Auditor all rights and powers necessary to permit
the Independent Auditor to perform his or her obligations
under Paragraphs IV and VI of this Order.
4. The Independent Auditor shall serve, without bond or other
security, at the cost and expense of Respondents, on reasonable
and customary terms and conditions, subject to the approval of
the Commission.
5. If the Independent Auditor has ceased to act or failed to act
diligently, or if the Independent Auditor resigns for any reason,
the Commission may appoint a substitute Independent Auditor
in the same manner provided by this Order for appointment of
the initial Independent Auditor.
6. The Independent Auditor’s power and duties under this
Paragraph shall terminate the earlier of (i) ten (10) years from
the date on which this Order becomes final, or (ii) the date on
which all the agreements that comprise the Lime Assets
Purchase Agreement have terminated or expired.
B. An Independent Auditor appointed pursuant to Paragraph VI.A
of this Order shall have all the powers and duties necessary,
and may do all such acts and things required to be done, to
monitor Respondents’ compliance with Paragraph IV of this
Order. In addition to the powers and duties provided to the
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Independent Auditor by this Order, the Independent Auditor
shall:
1. Employ such consultants, accountants, attorneys, and other
representatives and assistants as may be necessary to assist the
Independent Auditor to perform his or her duties under this
Paragraph VI;
2. Account for all expenses incurred, including fees for the
Independent Auditor’s services and the services of any person
employed by the Independent Auditor, in the course of
performing his or her duties under this Paragraph VI;
3. Sign a confidentiality agreement, if requested by Respondents,
prohibiting the use, or disclosure to anyone other than the
Commission or persons employed by the Independent Auditor,
of any confidential information gained as a result of his or her
role as Independent Auditor and providing for the return of any
confidential information upon termination of the Independent
Auditor’s duties; and
4. Report in writing to the Commission concerning Respondents’
compliance with Paragraph IV of this Order (i) within sixty
(60) days from the date the Commission appoints the
Independent Auditor and (ii) annually thereafter on the
anniversary of the date this Order becomes final during the
remainder of the Independent Auditor’s period of appointment,
or at any other time as requested by the staff of the
Commission.
B. Respondents shall assist and cooperate with the Independent
Auditor in performing his or her duties under this Paragraph VI
and shall take no affirmative action, or fail to take any action
within Respondents’ control, as a result of which the
Independent Auditor’s ability to fulfill his or her duties as
required by Paragraphs IV and VI of this Order would be
diminished. In addition to the obligations imposed upon
Respondents by Paragraph IV of this Order, Respondents shall:
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1. Provide the Independent Auditor with complete access, subject
to any legally recognized privilege, to the personnel, facilities,
books, records, and any other information relating to
Respondents’ obligations under Paragraph IV of this Order;
provided, however, that the Independent Auditor shall give
Respondents notice of any request and attempt to schedule
such access in a manner that will not unreasonably interfere
with Respondents’ operations;
2. Compensate the Independent Auditor for (i) his or her services
and (ii) the services of such consultants, accountants,
attorneys, and other representatives and assistants as are
reasonably necessary to the Independent Auditor to perform
his or her duties, at reasonable and customary terms and
conditions, including payment of reasonable out-of-pocket
expenses incurred in the performance of the Independent
Auditor’s duties; and
3. Indemnify the Independent Auditor, including any persons
retained by the Independent Auditor, and hold all such persons
harmless against any losses, claims, damages, liabilities, or
expenses arising out of, or in connection with, the performance
of the Independent Auditor’s duties, including all reasonable
fees of counsel and other expenses incurred in connection with
the preparation for, or defense of, any claim, whether or not
resulting in any liability, except to the extent that such losses,
claims, damages, liabilities, or expenses result from gross
negligence, willful or wanton acts, or bad faith by the
Independent Auditor.
B. The Commission may on its own initiative or at the request of
the Independent Auditor issue such additional orders or
directions as may be necessary or appropriate to monitor
compliance with the requirements of Paragraph IV of this
Order.
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VII.
IT IS FURTHER ORDERED that:
A. If Respondents fail to complete one or more of the divestitures
required by Paragraphs II, III and IV of this Order within the
time periods specified therein, the Commission may appoint
one or more Divestiture Trustees to divest the Great Lakes
Assets, the Solvay Assets and/or the Lime Assets that have not
been divested to an Acquirer or Acquirers in a manner
acceptable to the Commission. The Divestiture Trustee will
have the authority and responsibility to divest the Great Lakes
Assets, the Solvay Assets and/or the Lime Assets absolutely
and in good faith at no minimum price, and with the
Commission’s prior approval. Neither the decision of the
Commission to appoint a Divestiture Trustee, nor the decision
of the Commission not to appoint a Divestiture Trustee, to
divest any of the assets under this Paragraph VII shall preclude
the Commission or the Attorney General from seeking civil
penalties or any other relief available to it, including a courtappointed trustee, pursuant to Section 5(l) of the Federal Trade
Commission Act, or any other statute enforced by the
Commission, for any failure by the Respondents to comply
with this Order.
B. If a Divestiture Trustee is appointed by the Commission or a
court pursuant to Paragraph VII of this Order to divest the
Great Lakes Assets, the Solvay Assets and/or the Lime Assets
to an Acquirer or Acquirers, Respondents shall consent to the
following terms and conditions regarding the Divestiture
Trustee’s powers, duties, authority, and responsibilities:
1. The Commission may appoint Daniel E. Somes and William
M. Troutman, to whose appointments Respondents have
previously consented, to serve as, respectively, the Divestiture
Trustee for the Great Lakes Assets and the Divestiture Trustee
for the Lime Assets. If the Commission appoints Daniel E.
Somes as the Divestiture Trustee of the Great Lakes Assets or
William M. Troutman as the Divestiture Trustee for the Lime
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Assets, Respondents shall execute a trust agreement with the
Divestiture Trustee no later than one (1) business day after
appointment by the Commission in the form of the trust
agreement attached to the Great Lakes Hold Separate Trustee
Agreement and the Lime Hold Separate Trustee Agreement, as
the case may be. Respondents shall transfer to the Divestiture
Trustee all rights and powers necessary to permit the
Divestiture Trustee to divest the Great Lakes Assets or the
Lime Assets to an Acquirer or Acquirers and to enter into a
purchase and sale agreement(s) and, as applicable, an operating
agreement, with the Acquirer or Acquirers.
2. The Commission may select someone other than Daniel E.
Somes or William M. Troutman to serve as Divestiture
Trustees, subject to the consent of Respondents, which consent
shall not be unreasonably withheld. Respondents shall be
deemed to have consented to the selection of a proposed
substitute Divestiture Trustee if Respondents have not
opposed, in writing, including the reasons for opposing, the
selection of any proposed substitute Divestiture Trustee within
ten (10) days after Respondents’ receipt of written notice from
the staff of the Commission of the identity of the proposed
Divestiture Trustee.
3. Subject to the prior approval of the Commission, the
Divestiture Trustee(s) shall have the exclusive power and
authority to divest the Great Lakes Assets, the Solvay Assets
and/or the Lime Assets to an Acquirer or Acquirers pursuant to
the terms of this Order and to enter into a purchase and sale
agreement(s) and, as applicable, an operating agreement with
the Acquirer or Acquirers pursuant to the terms of this Order,
which purchase and sale agreement(s) and, as applicable,
operating agreement, shall be subject to the prior approval of
the Commission.
4. Except as provided in Paragraph VII.B.1, within ten (10) days
after appointment of a Divestiture Trustee, Respondents shall
execute a trust agreement that, subject to the prior approval of
the Commission and, in the case of a court-appointed trustee,
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of the court, transfers to the Divestiture Trustee all rights and
powers necessary to permit the Divestiture Trustee to divest
the Great Lakes Assets, the Solvay Assets and/or the Lime
Assets to an Acquirer or Acquirers and to enter into a purchase
and sale agreement(s) and, as applicable, an operating
agreement, with the Acquirer or Acquirers.
5. The Divestiture Trustee shall have twelve (12) months from
the date the Commission appoints the Divestiture Trustee to
divest the Great Lakes Assets, the Solvay Assets and/or the
Lime Assets only to an Acquirer or Acquirers that receives the
prior approval of the Commission and only in a manner that
receives the prior approval of the Commission. If, however, at
the end of the applicable twelve-month period, the Divestiture
Trustee has submitted to the Commission a plan of divestiture
or believes that divestiture can be achieved within a reasonable
time, such divestiture period may be extended by the
Commission, or, in the case of a court-appointed trustee, by the
court; provided, however, the Commission may extend such
divestiture period only two (2) times.
6. The Divestiture Trustee shall have full and complete access,
subject to any legally recognized privilege, to the personnel,
books, records and facilities of Respondents related to the
Great Lakes Assets, the Solvay Assets and/or the Lime Assets,
or to any other relevant information, as the Divestiture Trustee
may request. Respondents shall develop such financial or
other information as the Divestiture Trustee may request and
shall cooperate with the Divestiture Trustee. Respondents
shall take no action to interfere with or impede the Divestiture
Trustee’s accomplishment of his or her responsibilities.
7. The Divestiture Trustee shall use his or her best efforts to
negotiate the most favorable price and terms available in each
contract that is submitted to the Commission, but shall divest
expeditiously at no minimum price. The divestitures shall be
made only to an Acquirer or Acquirers that receives the prior
approval of the Commission and the divestitures shall be
accomplished only in a manner that receives the prior approval
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of the Commission; provided, however, if the Divestiture
Trustee receives bona fide offers from more than one acquiring
entity, and if the Commission determines to approve more than
one such acquiring entity, the Divestiture Trustee shall divest
to the acquiring entity or entities selected by Respondents from
among those approved by the Commission; provided further,
however, that Respondents shall select such entity within five
(5) days of receiving written notification of the Commission’s
approval.
8. The Divestiture Trustee shall serve, without bond or other
security, at the expense of Respondents, on such reasonable
and customary terms and conditions as the Commission or a
court may set. The Divestiture Trustee shall have the authority
to employ, at the expense of Respondents, such consultants,
accountants, attorneys, investment bankers, business brokers,
appraisers, and other representatives and assistants as are
necessary to carry out the Divestiture Trustee’s duties and
responsibilities. The Divestiture Trustee shall account for all
monies derived from the divestiture and all expenses incurred.
After approval by the Commission and, in the case of a courtappointed Divestiture Trustee, by the court, of the account of
the Divestiture Trustee, including fees for his or her services,
all remaining monies shall be paid at the direction of
Respondents. The Divestiture Trustee’s compensation shall be
based at least in significant part on a commission arrangement
contingent on the Divestiture Trustee’s locating an Acquirer or
Acquirers and assuring compliance with this Order.
9. Respondents shall indemnify the Divestiture Trustee and hold
the Divestiture Trustee harmless against any losses, claims,
damages, liabilities, or expenses arising out of, or in
connection with, the performance of the Divestiture Trustee’s
duties, including all reasonable fees of counsel and other
expenses incurred in connection with the preparation for, or
defense of, any claim, whether or not resulting in any liability,
except to the extent that such losses, claims, damages,
liabilities, or expenses result from misfeasance, gross
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negligence, willful or wanton acts, or bad faith by the
Divestiture Trustee.
10.

If the Divestiture Trustee has ceased to act or failed to act
diligently, the Commission may appoint a substitute trustee
in the same manner as provided in Paragraph VII of this
Order.

11.

The Divestiture Trustee shall have no obligation or
authority to operate or maintain the Great Lakes Assets, the
Solvay Assets or the Lime Assets, as the case may be.

12.

The Divestiture Trustee shall report in writing to the
Commission every sixty (60) days concerning his or her
efforts to divest the Great Lakes Assets, the Solvay Assets
and/or the Lime Assets and Respondents’ compliance with
the terms of this Order.

B. The Commission or, in the case of a court-appointed trustee,
the court, may on its own initiative or at the request of the
Divestiture Trustee issue such additional orders or directions as
may be necessary or appropriate to accomplish the divestitures
required by this Order.
VIII.
IT IS FURTHER ORDERED that Respondents shall provide
a copy of this Order to each of Respondents’ officers, employees,
or agents having managerial responsibility for any of
Respondents’ obligations under this Order, no later than ten (10)
days from the date this Order becomes final.
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IX.
IT IS FURTHER ORDERED that:
A. Except as provided in Paragraph IX.B., Respondents shall file
a verified written report with the Commission setting forth in
detail the manner and form in which they intend to comply, are
complying, and have complied with this Order (i) no later than
sixty (60) days from the date this Order becomes final, (ii)
every sixty (60) days thereafter until the divestitures have been
completed, and (iii) at such other times as the Commission
may require.
B. Within sixty (60) days of the Effective Date of Divestiture of
the Lime Assets, and annually thereafter until the earlier of (i)
ten (10) years from the date on which this Order becomes final,
or (ii) the date on which all of the agreements that comprise the
Lime Assets Purchase Agreement have terminated or expired,
Respondents shall file a verified written report with the
Commission setting forth in detail the manner and form in
which they intend to comply, are complying, and have
complied with Paragraph IV of this Order.
C. Respondents shall include in their compliance reports, among
other things required by the Commission, a description (when
applicable) of all substantive contacts or negotiations relating
to the divestitures required by Paragraphs II, III and IV of this
Order, the identity of all parties contacted, copies of all written
communications to and from such parties, all reports and
recommendations concerning the divestiture, the date of
divestiture, and a statement that the divestiture has been
accomplished in the manner approved by the Commission.
X.
IT IS FURTHER ORDERED that Respondents shall notify
the Commission at least thirty (30) days prior to any proposed
change in the corporate structure of Respondents such as
dissolution, assignment, sale resulting in the emergence of a
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successor corporation, or the creation or dissolution of
subsidiaries or any other change in the corporation that may affect
compliance obligations arising out of this Order.
XI.
IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request with
reasonable notice to Respondents, Respondents shall permit any
duly authorized representative of the Commission:
A. Access, during office hours and in the presence of counsel, to
all facilities and access to inspect and copy all non-privileged
books, ledgers, accounts, correspondence, memoranda and other
records and documents in the possession or under the control of
Respondents relating to any matter contained in this Order; and
B. Upon eight days’ notice to Respondents and without restraint
or interference from them, to interview officers, directors, or
employees of Respondents, who may have counsel present,
regarding any such matters.
XII.
IT IS FURTHER ORDERED that this Order shall terminate on
August 8th, 2011.
By the Commission.
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Appendix A
The Excluded Great Lakes Assets includes the following:
1. cash and cash equivalents;
2. any U.S. insurance policies that do not apply exclusively to the
Great Lakes Business and prepaid expenses for any such U.S.
insurance policies;
3. sporting tickets to the Toronto Blue Jays, Toronto Raptors,
Toronto Maple Leafs, Ottawa Senators and any interest in the
Ottawa Senators hockey club;
4. the following pension plans: (i) Blue Circle Inc. Savings Plan
for Salaried Employees; (ii) Blue Circle Inc. Savings Plan for
Blue Circle Cement Hourly Employees; and (iii) Blue Circle
Inc. Pension Plan;
5. subject to item 6 below, intellectual property that is not used
exclusively in the Great Lakes Business, provided, however,
that, to the extent such intellectual property is used in the Great
Lakes Business, Respondents shall grant the Great Lakes
Assets Acquirer a perpetual, nonexclusive, paid-up (royaltyfree) license to use such intellectual property in the operation
of the Great Lakes Business;
6. all rights, including the right to use, in or to any trade name
and trademark whether or not registered in any country in the
world which includes the term “BLUE CIRCLE” or the
“BLUE CIRCLE” design or the term “NEWCEM” or the
“NEWCEM” design; provided, however, that the Great Lakes
Assets Acquirer shall have rights to use the “BLUE CIRCLE”
trade name and trademark and the “NEWCEM” trade name
and trademark for a transition period of three months following
the Effective Date of Divestiture of the Great Lakes Assets;
7. any titles, leases, licenses or other rights to or in real property
other than the real property comprising the Detroit Facility, the

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 132

327

Decision and Order

Bowmanville Plant, the St. Marys Plant, the Great Lakes
Terminals, Hutton Transport, the Unused Great Lakes
Terminals and the Ready-Mix Operations, provided however,
that Respondents shall not be required to divest any titles,
leases, licenses or other rights to or in the real property
comprising the Unused Great Lakes Terminals if the
Commission approves the divestiture of the Great Lakes Assets
without the Unused Great Lakes Terminals;
8. rights in and to pits and quarries, including all personal
property used to operate such pits and quarries, other than
those located at the Bowmanville Plant and the St. Marys
Plant, or at Cambridge, Sunderland, Aberfoyle, Brighton, and
North London (except the Byron and TCG Asphalt &
Construction properties), Ontario, Canada;
9. any books and records that Respondents are required by law to
retain, so long as Blue Circle PLC delivers at least one copy
thereof to the Great Lakes Assets Acquirer; and
10.

all refunds, rebates or similar payments of taxes to the
extent such taxes were paid by or on behalf of Blue Circle
PLC prior to the Effective Date of Divestiture of the Great
Lakes Assets.

The Excluded Solvay Assets includes the following:
1. cash and cash equivalents;
2. any insurance policies that do not apply exclusively to the
business of the Solvay Terminal and prepaid expenses for any
such insurance policies;
3. the following pension plans: (i) Blue Circle Inc. Savings Plan
for Salaried Employees; (ii) Blue Circle Inc. Savings Plan for
Blue Circle Cement Hourly Employees; and (iii) Blue Circle
Inc. Pension Plan;
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4. any plants that manufacture Cement or Slag;
5. all rights, including the right to use, in or to any trade name
and trademark whether or not registered in any country in the
world which includes the term “BLUE CIRCLE” or the
“BLUE CIRCLE” design; provided, however, that the Solvay
Assets Acquirer shall have rights to use the “BLUE CIRCLE”
trade name and “BLUE CIRCLE” design for a transition
period of three months following divestiture of the Solvay
Assets;
6. any titles, leases, licenses or other rights to or in real property,
except for Blue Circle PLC’s lease with CSX Transportation
(formerly Consolidated Rail Corporation) dated April 1, 1987;
7. any books and records that Respondents are required by law to
retain, so long as Blue Circle PLC delivers at least one copy
thereof to the Acquirer of the Solvay Assets; and
8. all refunds, rebates or similar payments of taxes to the extent
such taxes were paid by or on behalf of Blue Circle PLC prior
to the date of divestiture of the Solvay Assets.
The Excluded Lime Assets include the following:
1. cash and cash equivalents;
2. any insurance policies that do not apply exclusively to the
Lime Business and prepaid expenses for any such insurance
policies;
3. the following pension plans: (i) Blue Circle Inc. Savings Plan
for Salaried Employees; (ii) Blue Circle Inc. Savings Plan for
Blue Circle Cement Hourly Employees; and (iii) Blue Circle
Inc. Pension Plan;
4. any assets used by Respondents to provide site services to the
Lime Assets Acquirer under the Lime Site Services
Agreement;
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5. any assets used by Respondents to provide lime rock to the
Lime Assets Acquirer under the Lime Rock Supply
Agreement, including rights in and to pits and quarries and all
personal property used to operate such pits and quarries;
6. subject to item 6 below, intellectual property that is not used
exclusively in the Lime Business, provided, however, that, to
the extent such intellectual property is used in the Lime
Business, Respondents shall grant the Lime Assets Acquirer a
perpetual, nonexclusive, paid-up (royalty-free) license to use
such intellectual property in the operation of the Lime
Business;
7. all rights, including the right to use, in or to any trade name
and trademark whether or not registered in any country in the
world which includes the term “BLUE CIRCLE” or the
“BLUE CIRCLE” design provided, however, that the Lime
Assets Acquirer shall have the right to use the “BLUE
CIRCLE” trade name and trademark for a transition period of
three months following the Effective Date of Divestiture of the
Lime Assets;
8. in the event the Lime Assets Acquirer chooses to enter into a
lease for the real property comprising the Lime Plant (the
“Land”), the Land together with related appurtenances,
licenses and permits;
9. any railtracks, provided, however, that Respondents shall grant
the Lime Assets Acquirer easements to use railtracks on the
Calera Site;
10.

any collective bargaining agreements;

11.

any books and records that Respondents are required by law
to retain, so long as Blue Circle PLC delivers at least one
copy thereof to the Lime Assets Acquirer; and
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12.

all refunds, rebates or similar payments of taxes to the
extent such taxes were paid by or on behalf of Blue Circle
PLC prior to the Effective Date of Divestiture of the Lime
Assets.
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Confidential Appendix B
Appendix C
Blue Circle PLC Ready-Mix Operations to be divested pursuant
to Paragraph II of this Order:
2. Barrie, Ontario
3. Belleville, Ontario
4. Blenheim, Ontario
5. Bowmanville, Ontario
6. Brampton, Ontario
7. Brantford, Ontario
8. Burlington, Ontario
9. Caledon, Ontario
10. Cambridge, Ontario
11. Cobourg, Ontario
12. Elora, Ontario
13. Guelph, Ontario
14. Hamilton, Ontario
15. Hanover, Ontario
16. Hull, Quebec
17. Ingersoll, Ontario
18. Kingston, Ontario
19. Leaside-Toronto, Ontario
20. London, Ontario
21. Maple, Ontario
22. Milton, Ontario
23. Mount Forest, Ontario
24. New Hamburg, Ontario
25. Newmarket, Ontario
26. Niagara (Thorold), Ontario
27. Ottawa (Gloucester), Ontario
28. Ottawa (Kanata), Ontario
29. Perth, Ontario
30. Peterborough, Ontario
31. Sarnia, Ontario
32. Scarborough, Ontario
33. St. Thomas, Ontario
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34.
35.
36.
37.
38.
39.
40.

Sutton, Ontario
Toronto (Bathurst/Etobicoke), Ontario
Wallaceburg, Ontario
West Lorne, Ontario
Whitby, Ontario
Windsor, Ontario
Woodstock, Ontario

Confidential Appendix D
Confidential Appendix E
Confidential Appendix F
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Analysis of the Complaint and Proposed Consent Order to
Aid Public Comment
I. Introduction
The Federal Trade Commission has accepted for public
comment a Decision and Order (“Proposed Order”), pursuant to
an Agreement Containing Consent Orders (“Consent
Agreement”), against Lafarge S.A. and Blue Circle Industries
PLC (collectively “Respondents”). The Proposed Order is
intended to resolve anticompetitive effects in the cement and lime
markets stemming from the proposed acquisition by Lafarge of
Blue Circle (the “Acquisition”). As described below, the
Proposed Order seeks to remedy anticompetitive effects of the
Acquisition in cement and lime by requiring Respondents to
divest certain assets relating to cement to Glens Falls Lehigh
Cement Company; to divest certain other assets relating to cement
to an acquirer approved by the Commission; and to divest certain
assets relating to lime to an acquirer approved by the
Commission. The Commission has also issued an Order to Hold
Separate and Maintain Assets (“Hold Separate Order”) that,
except with respect to the assets to be divested to Glens Falls,
requires Respondents to preserve the businesses they are required
to divest as viable, competitive, and ongoing operations until the
divestitures are achieved.
The Proposed Order, if finally issued by the Commission,
would settle charges that the Acquisition may have substantially
lessened competition in the markets for cement and lime. The
Commission has reason to believe that the Acquisition would
violate Section 7 of the Clayton Act and Section 5 of the Federal
Trade Commission Act. The proposed complaint (“Complaint”),
described below, relates to the basis for this belief.
II. The Merging Parties and the Acquisition
Lafarge is a French corporation with global operations in the
manufacture and sale of cement and other building materials.
Based on 2000 production capacity, Lafarge is one of the top three
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cement manufacturers in North America. Lafarge also has an
ownership interest in a joint venture with Carmeuse North
America Group B.V. that manufactures and sells lime.
Blue Circle is an English corporation with global operations in
the manufacture and sale of cement and other building materials.
Based on 2000 production capacity, Blue Circle is one of the top
five cement manufacturers in North America. Blue Circle also
participates in a joint venture with Chemical Lime Company that
manufactures and sells lime (the "Lime JV").
On January 8, 2001, Lafarge and Blue Circle entered into an
agreement in which Lafarge will pay Blue Circle shareholders
approximately $3.8 billion in cash for the approximately 75% of
Blue Circle’s outstanding voting stock that Lafarge does not
already own.
III. The Proposed Complaint
According to the Complaint, the Acquisition will have
anticompetitive effects in two relevant product markets: cement
and lime. Cement is a construction raw material that users mix
with water and aggregates to form concrete. Cement is made by
combining calcium (normally from limestone), silicon, aluminum,
iron and other raw materials. Cement manufacturers quarry, crush
and grind these raw materials, burn them in kilns at high
temperatures and then grind the resulting pellets with gypsum into
a fine powder. Lime is used in a variety of applications including,
in the steel industry, as a flux to remove impurities. Lime is made
by quarrying, crushing, and grinding limestone and then burning it
in kilns at high temperatures.
The Complaint also alleges three relevant geographic markets
in which to analyze the effects of the Acquisition: (1) the market
for cement in the region consisting of the province of Ontario,
Canada, all of Michigan and the coastal markets around Lake
Superior, Lake Michigan, Lake Huron, Lake Erie and Lake
Ontario, including Green Bay and Milwaukee, WI, Chicago, IL,
Cleveland, OH and Buffalo, NY (the "Great Lakes Region"); (2)
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the market for cement in the region within an approximately 70mile radius of Syracuse, NY, including the metropolitan areas of
Syracuse, Utica, Rome, Elmira and Binghamton, NY (the
"Syracuse Region"); and (3) the market for lime in the States of
Alabama, Georgia and Florida (the "Southeast Region").
The Complaint alleges that the markets for cement in the Great
Lakes Region and the Syracuse Region and the market for lime in
the Southeast Region are highly concentrated, and the
Acquisition, if consummated, would substantially increase that
concentration. In the Great Lakes, Lafarge and Blue Circle have a
combined share of 47% of the market, and if the Acquisition
proceeds, the top four firms would control 91% of the market. In
the Syracuse Region, Lafarge and Blue Circle have a combined
market share of 68%, and if the Acquisition proceeds, two firms
would control 100% of the cement market in the Syracuse Region.
In the Southeast Region, if the Acquisition proceeds and the Lime
JV remains in place, Chemical Lime, Blue Circle/Lafarge and
Carmeuse, through their joint ventures with each other, would link
together 85% of the lime market and provide the three firms with
incentives to reduce rivalry in the market.
The Complaint further alleges that the Acquisition likely would
eliminate direct competition between Respondents, increase the
likelihood of coordinated interaction among the remaining firms,
and result in increased prices for cement and lime. The Complaint
also alleges that entry into the relevant markets would not be
timely, likely or sufficient to deter or counteract the adverse
competitive effects arising from the Acquisition.
IV.

Terms of the Proposed Order

The Proposed Order is designed to remedy the anticompetitive
effects of the Acquisition through three divestitures. First,
Lafarge must divest Blue Circle's cement business in the Great
Lakes Region within 180 days of the consummation of the
Acquisition to a Commission-approved buyer. Second, Lafarge
must divest Blue Circle's cement terminal that serves the Syracuse
Region to Glens Falls no later than 20 business days after the
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closing of the Acquisition. Third, Blue Circle must regain 100%
ownership of the Lime JV from Chemical Lime, and then Lafarge
must divest Blue Circle's lime business in the Southeast Region
within 180 days of the consummation of the Acquisition to a
Commission-approved buyer. Lafarge cannot consummate the
Acquisition until the Lime JV is unwound. If Respondents do not
complete the divestitures within the time specified in the Proposed
Order, procedures for the appointment of a trustee to sell the
assets have been agreed to and will be triggered.
The Commission has also issued the Hold Separate Order. The
purpose of the Hold Separate Order is to prevent interim harm to
competition and to preserve the assets to be divested as viable and
competitive businesses. The Hold Separate Order requires
Respondents to hold Blue Circle's cement business in the Great
Lakes Region and Blue Circle's lime business in the Southeast
Region separate from the rest of their business operations until
Lafarge has divested these assets to a Commission-approved
buyer. The Hold Separate Order requires Respondents to preserve
and maintain the marketability, viability and competitiveness of
the relevant businesses. Respondents have agreed to the
appointment of trustees to monitor their compliance with the
terms of the Hold Separate Order.
V. Opportunity for Public Comment
The Proposed Order has been placed on the public record for
30 days for receipt of comments from interested persons.
Comments received during this period will become part of the
public record. After 30 days, the Commission will again review
the Consent Agreement and the comments received and will
decide whether to make the Proposed Order final. By accepting
the Consent Agreement subject to final approval, the Commission
anticipates that the competitive problems alleged in the Complaint
will be resolved.
The Commission invites public comment to aid the
Commission in determining whether it should make final the
Proposed Order contained in the Consent Agreement. The
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Commission does not intend this analysis to constitute an official
interpretation of the Proposed Order, nor does this analysis
modify in any way the terms of the Proposed Order.
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IN THE MATTER OF

VALUEVISION INTERNATIONAL, INC.
CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5 AND SEC. 12 OF THE FEDERAL TRADE COMM ISSION ACT
Docket C-4022; File No. 0023308
Complaint, August 22, 2001--Decision, August 22, 2001
This consent order addresses representations about two weight-loss products, an
internal cleanser, an anti-cellulite lotion, and a topical anti-hair-loss solution
disseminated by Resp ondent ValueV ision International, Inc., which op erates a
live, 24-hour per day television home shopping network. The order, among
other things, prohibits the respondent from making any claim not substantiated
by com petent and re liable scientific evidence that the W eightPerfect Fat Loss
Accelerators, Fight the Fat, NutriFirm Perfect Body Solution – or any other
food, drug, dietary supplement, or cosmetic – causes substantial weight loss or
fat loss; causes substantial loss in body weight or body fat without exercise or
restrictions on caloric intake; prevents weight gain, regardless of exercise or
caloric intake; increases metabolic rate or burns calories; reduces or eliminates
cellulite; suppresses the appetite; causes substantial loss in body weight or body
fat while sleeping; prevents the human body from absorbing fat; or enables
consumers to lose weight even if they eat foods that are high in fat. The order
also prohibits unsubstantiated claims that NutriFirm Internal Cleanser – or any
other food, drug, or dietary supplement – alleviates back aches, muscle aches or
headaches; alleviates colds, influenza or allergies; or improves impaired
memory. In addition, the order prohibits unsubstantiated claims that NutriFirm
Vitamin H Serum – or any other food, drug, dietary supplement or cosmetic –
prevents or slows the rate of hair loss, including hair loss in women after
pregnancy. The order also requires the respondent to offer a complete refund
for up to three bottles of the product – or a credit toward the purchase of other
ValueVision merchandise– to all purchasers of the covered products from the
respo ndent since F ebruary 1, 2000 .

Participants
For the Commission: Keith Fentonmiller, Daniel Kaufman,
Mary K. Engle, C. Lee Peeler, and Mark Hertzendorf.
For the Respondent: Ronald J. Greene, Wilmer, Cutler &
Pickering, and Nathan Fagre, ValueVision.
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COMPLAINT
The Federal Trade Commission, having reason to believe that
ValueVision International, Inc., a corporation (“respondent”), has
violated the provisions of the Federal Trade Commission Act, and
it appearing to the Commission that this proceeding is in the
public interest, alleges:
1. Respondent ValueVision International, Inc. (“ValueVision”) is
a Minnesota corporation with its principal office or place of
business at 6740 Shady Oak Road, Eden Prairie, Minnesota,
55344. ValueVision operates a cable shopping service and is
principally engaged in the marketing of a variety of consumer
products by means of live, customer-interactive, televised sales
programs and through its Internet website (www.vvtv.com).
ValueVision produces and disseminates advertising in the form of
television programming that is disseminated through cable
channels, broadcast stations and satellite dish receivers. This
programming markets consumer products directly to viewers.
2. Respondent has advertised, offered for sale, sold and
distributed products to the public, including WeightPerfect Fat
Loss Accelerator Daytime, WeightPerfect Fat Loss Accelerator
Nighttime, Fight the Fat, NutriFirm Perfect Body Solution,
NutriFirm Internal Cleanser and NutriFirm Vitamin H Serum.
These products are “foods,” “drugs” and/or “cosmetics” within the
meaning of Sections 12 and 15 of the Federal Trade Commission
Act.
3. The acts and practices of respondent alleged in this complaint
have been in or affecting commerce, as “commerce” is defined in
Section 4 of the Federal Trade Commission Act.
WeightPerfect Fat Loss Accelerators
4. Respondent has disseminated or has caused to be disseminated
advertisements for WeightPerfect Fat Loss Accelerator Daytime
and WeightPerfect Fat Loss Accelerator Nighttime (collectively
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“Weight Perfect Fat Loss Accelerators”), including but not
necessarily limited to the attached Exhibits A through C.
According to the product labels, WeightPerfect Fat Loss
Accelerator Daytime contains, among other ingredients, pyruvate,
citrus aurantium, guarana, St. John’s Wort, white willow bark,
ginger root and 5HTP, and WeightPerfect Fat Loss Accelerator
Nighttime contains, among other ingredients, pyruvate, melatonin,
and various amino acids. The advertisements for the
WeightPerfect Fat Loss Accelerators contain the following
statements:
A. ALAN NORTH: This is such an amazing product because
it contains -- it contains special proteins amino acids. I'm
not going to, you know -- you don't need to hear this but
ornithine, arginine, glutamine. Those are natural protein
amino acids.
But together in the right combination, what it does is it
helps directly -- during sleep, directly stimulate the pituitary
gland in the brain to release growth hormone. Why is that
important? Because growth hormone which we all have
peaks during the night.
And if you're not sleeping well enough, then you're not
giving your body an opportunity to repair itself to the cells
that have been damaged during the day. So, together with
this combination and the melatonin, you're going to help
induce sleep and raise the levels of growth hormone and that
equals into greater fat mobilization. In other words, you're
going to help lose body fat while you're sleeping because of
the higher levels of growth hormone.
(Exhibit A, pp. 10-11) (Exhibit A is a transcript of a
segment from the ValueVision television show that aired on
July 17, 2000).
B. PAULA (via telephone): Well, Alan mentioned something
on his first time on the show about this molecule that's
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sleeping and some people have it and some people don't
have it. Mine went to sleep for years. And this -- these pills
I think woke it up.
ALAN NORTH: You know, it's interesting -HOST: Hum.
ALAN NORTH: It's interesting that you should mention
that Paula and a lot of times I'll talk about -- you're referring
to the UCP molecule that's located in brown fat.
ON SCREEN:
WeightPerfect
V-11550
Fat Loss Accelerator
Night time formula helps you lose weight by:
Restoring healthy sleep patterns
Repairing and rejuvenating metabolic functions to
better burn fat
Supplying body with important nutrients
1-800-788-2454
VALUEVISION
vvtv.com
PAULA: Yes.
ALAN NORTH: That's interesting because, you know,
some people that they really -- if that molecule is sort of
what I would call shut off PAULA: Uh-huh.
ALAN NORTH: -- then this could, of course, like it's done
for you, it's reactivated your fat burning molecule -ON SCREEN:
WeightPerfect
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V-11550
Fat Loss Accelerator
Daytime formula helps you lose weight by:
Boosting your metabolism
Decreasing your appetite
Increasing energy
1-800-788-2454
VALUEVISION
vvtv.com
PAULA: Right.
ALAN NORTH: -- and simulated that thermogenic effect
which is the production of heat within the body. And truly,
for some people -- you know, and everyone responds
differently but you're obviously someone that this was -- this
product was perfect for. . . .
...
ALAN NORTH: A lot of people think 50 pounds is so
much weight in three months but 50 pounds is not -- I mean,
I have seen so many people lose 50
pounds -PAULA: I know.
ALAN NORTH: -- in 12 weeks.
PAULA: I still have another 50 to go, Alan.
ALAN NORTH: That's very realistic. It's very realistic.
Paula -HOST: It's exciting.
...
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ALAN NORTH: . . . And see, with Paula, she's now using
it. Of course, she's also eating good and she's making better
choices. But occasionally, as she mentioned, it's not -- I
mean, it's not -- it's not brutal. She's having occasional
popcorn. This isn't about deprivation. . . .
(Exhibit A, pp. 18-22) (Exhibit A is a transcript of a
segment from the ValueVision television show that aired on
July 17, 2000).
C. ON SCREEN:
before after (printed above before-and-after
photographs that show dramatic contrasts in body fat
composition)
Individual results may vary (printed below photographs
in extremely small, poorly-contrasting type obscured by
background graphics)
ALAN NORTH: Check this out. This is -- this guy is so
awesome. This guy is Johnny. He is somebody that I work
with. The funniest guy you can imagine. But 50 pounds
overweight and just -- I mean, two knee replacements, had
trouble exercising. I mean, he could barely ride a bike for
five -- for five minutes and he had trouble exercising.
HOST: Well, look at that difference.
ALAN NORTH: Look at the difference. And, again, that is
only 12 weeks, and just like Paula, he also lost 50 pounds.
HOST: Excellent.
ALAN NORTH: Fifty pounds, 12 weeks -HOST: Incredible.
ALAN NORTH: -- gone.
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HOST: Incredible.
(Exhibit A, p. 24) (Exhibit A is a transcript of a segment
from the ValueVision television show that aired on July 17,
2000).
D. ON SCREEN:
before after (printed above before-and-after
photographs that show dramatic contrasts in body fat
composition)
Individual results may vary (printed below photographs
in extremely small, poorly-contrasting type obscured by
background graphics)
ALAN NORTH: . . . This is Elda, another interesting story.
Elda lost 38 pounds in 12 weeks. Elda's weight wouldn't
budge because she had back problems, was pretty much
immobile. Immobile. She had back problems. Her
husband calls me every week still to thank me. She's -she's lost -HOST: Her husband calls you.
ALAN NORTH: Her husband calls me. She -HOST: Because she feels good. Her -- and she's happy and
she's alive.
ALAN NORTH: I've got to get an updated after
[photograph]. That's a 38 pound difference. She's already
lost 60. She has lost 60 -HOST: Oh.
ALAN NORTH: I can't keep up with all the afters. We've
got one more, I think. Juanita, again, I can’t keep up with
the after photos. She's lost 75 pounds. Her weight loss is
up to 115. One hundred and fifteen.
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HOST: Congratulations to all of these people because you
know what, they were probably feeling helpless, too, until
they met you.
ALAN NORTH: Now -- now, this is and interesting story,
too, because now -- now, Hal is somebody that did the
Weight Perfect Nutritional Program, got excellent results,
had heart problems, was in -- he was actually in the hospital
when I met him. Now, he got -- he just -- again, he also
plateaued. The Accelerator helped him get to his goal lean
weight.
HOST: And Alan is not telling you to go and buy all these
special foods. He's saying sit down and eat with your family
-ALAN NORTH: Yes.
HOST: -- and just use some good old-fashioned common
sense.
ALAN NORTH: Absolutely.
(Exhibit A, pp. 25-26) (Exhibit A is a transcript of a
segment from the ValueVision television show that aired on
July 17, 2000).
E. ON SCREEN:
before after (printed above before-and-after
photographs that show dramatic contrasts in body fat
composition)
Individual results may vary (printed below photographs
in extremely small, poorly-contrasting type obscured by
background graphics)
ALAN NORTH: . . . This is an individual that had two
knee replacements. He couldn't hardly walk let alone
exercise.
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HOST: That is so dramatic.
ALAN NORTH: Fifty pounds. Fifty pounds, 12 weeks.
I'm going to show how to use the program it's so easy. Fifty
pounds in 12 weeks. Look at that. Protected his lean
muscle tissue, lost the body fat that was stored, trapped, had
nowhere to go.
HOST: That's the deal guys. It has to be easy, too. I mean,
there is not a single program that could be easier. I've used
it. I know.
(Exhibit B, p. 6) (Exhibit B is a transcript of a segment from
the ValueVision television show that aired on July 19, 2000)
F. ON SCREEN:
before after (printed above before-and-after
photographs that show dramatic contrasts in body fat
composition)
Individual results may vary (printed below photographs
in extremely small, poorly-contrasting type obscured by
background graphics)
ALAN NORTH: . . . This is Elda. Elda had chronic back
pain. Again, like Johnny who you saw earlier who lost fifty
pounds in 12 weeks, she couldn't work out either as she was
in constant pain. And you can imagine -- I mean, you know,
the food that she ate just went to fat. It went straight to fat.
Even -- you know, again, if you're totally immobile and you
can't move, even if you're making good food choices, a lot
of it could go to fat if you're not active.
HOST: Yes.
ALAN NORTH: This is Juanita, 70 pound difference.
Look at the difference. You can visually see a big
difference. That is, again, in the realm -- this was

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 132

347

Complaint

somewhere between 12 and 14 weeks. Seventy pounds
between 12 at 14 weeks. I think it was somewhere –
HOST: Gosh.
ALAN NORTH: I don't know exactly. It was between 12
and 14 weeks. Seventy pounds. She's already lost 115. I've
got to get another picture of her. We have another
individual I think. Look at this.
HOST: That -- that is the most dramatic one.
ALAN NORTH: Hal, is somebody that did do the Weight
Perfect Nutrition but kind of plateaued toward the end.
Wanted to get rid of -- they wanted to get rid of their last bit
of weight. Put them on the Accelerator, two capsules in the
morning, two in the afternoon, a tablespoon of the
Nighttime right before they go to sleep. Look at the
remarkable difference in 10 weeks.
HOST: You can't even tell this is the same person.
ALAN NORTH: I know.
HOST: Literally can take -ALAN NORTH: Look at the face.
HOST: He looks 20 years younger.
ALAN NORTH: Look at the chin area, the face area -HOST: Um-hum.
ALAN NORTH: -- and, of course, the stomach and the
arms. Look at the definition. And, again, you can't hold
that in. You can't hold that in.
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(Exhibit B, pp.7-8) (Exhibit B is a transcript of a segment
from the ValueVision television show that aired on July 19,
2000)
G. ALAN NORTH: I'll tell you about the great work. It's
funny, Michelle. I had a call -- this was two days ago as a
matter of fact -HOST: Still thick, yes.
ALAN NORTH: -- and it was from a guy -- his name was
Tony in New Jersey. And he said Alan, I've been watching
and I've ordered the product, I want to just ask you a
question. He goes does it work for everybody. I'm like,
well, there's a host of factors involved. I mean, you know,
it's hard to answer doesn't work for everybody because I
don't know what everybody does.
But does it work for everybody? There are certain -- there
are certain people that could take this product, the daytime
and nighttime, and really be on a very poor nutritional
program, be very sedentary, and may not see a difference.
He goes well let me tell you something, I have been -- I've
tried all the diets that around there, the popular no carb diets
and this is the only thing that's worked. I have lost 25
pounds in a matter of two months.
So, again, he really responded to the 24-hour fat loss
Accelerator. But, you know, I always recommend -- you
don't hear me talking about hey, take these two products and
eat whatever you want.
HOST: No.
ALAN NORTH: Nutrition is very, very important.
HOST: Um-hum.
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ON SCREEN:
before after (printed above before-and-after
photographs that show dramatic contrasts in body fat
composition)
Individual results may vary (printed below photographs
in extremely small, poorly-contrasting type obscured by
background graphics)
VALUEVISION
ALAN NORTH: But a lot of times -- I've heard a lot of
feedback. I talk to a lot of the people that order this as you
well know and they call the office and they'll ask me
questions and they'll talk about their success stories. And so
many people have lost a tremendous amount of weight by
taking the Accelerator and/or the nutritional system.
But it's interesting. The people that I get that call that say
well, I'm having trouble with the eating part of it so I've
ordered the Accelerator and I'm on a poor eating program
but I wanted to see if this would work. Sometimes they'll
say well, gosh, I haven't noticed a lot of difference in weight
loss but I've noticed my clothes fitting looser or -At any rate, see -- and most times -- and, Michelle, you
know this, either you all are -- if you have a tendency to put
on weight, you're either gaining weight or you're losing
weight.
And most people don't really maintain because people with
slow metabolic rates tend to accumulate body fat almost on
a weekly basis. And I've noticed that even with the people
that don't say they've lost a lot of weight with the
Accelerator, it's at least preventing a lot of the people from
gaining weight.
(Exhibit C, pp. 15-17) (Exhibit C is a transcript of a
segment from the ValueVision television show that aired on
July 17, 2000).
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5. Through the means described in Paragraph 4, respondent has
represented, expressly or by implication, that:
A. The WeightPerfect Fat Loss Accelerators cause substantial
loss in body weight or body fat in one to twelve weeks,
without exercise or restricting caloric intake.
B. The WeightPerfect Fat Loss Accelerators prevent weight
gain, regardless of exercise or caloric intake.
C. The WeightPerfect Fat Loss Accelerators increase the
body’s metabolic rate and burn calories.
D. The WeightPerfect Fat Loss Accelerator Daytime
suppresses the appetite.
E. The WeightPerfect Fat Loss Accelerator Nighttime causes
substantial loss in body weight or body fat while sleeping.
6. Through the means described in Paragraph 4, respondent has
represented, expressly or by implication, that it possessed and
relied upon a reasonable basis that substantiated the
representations set forth in Paragraph 5, at the time the
representations were made.
7. In truth and in fact, respondent did not possess and rely upon a
reasonable basis that substantiated the representations set forth in
Paragraph 5, at the time the representations were made. Among
other reasons, the studies relied upon by ValueVision involved
subjects who were on restricted calorie diets, and/or exercise
programs, and the studies did not involve the specific formulation
of the WeightPerfect Fat Loss Accelerators. Therefore, the
representation set forth in Paragraph 6 was, and is, false or
misleading.
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Fight the Fat
8. Respondent has disseminated or has caused to be disseminated
advertisements for Fight the Fat, including but not necessarily
limited to the attached Exhibits D and E. According to the
product label and product materials, Fight the Fat contains, among
other ingredients, a liquid form of chitosan derived from
glucosamine. Advertisements for Fight the Fat contain the
following statements:
A. You may have lost the battle, but with “Fight the Fat,” you
can win the war. . . . A remarkable 12 to 14 drops absorbs
15 grams of dietary fat. . . . Just add drops to a cold, nondairy drink, and it helps to reduce caloric intake. . . . You
can lose up to five pounds in one month without changing
your diet.
(Exhibit D) (Exhibit D appeared on ValueVision’s home
page on the Internet, http://www.vvtv.com).
B. FEMALE HOST: Those ten pounds have crept up and you
just cannot maintain. Maybe you go on a fad diet, you lose
the five pounds, you lose the ten pounds and you can't
maintain it. No matter what your age, no matter what your
lifestyle, no matter what your eating habits are, this system
will help you lose weight. It will quite literally melt the
pounds off you. I want to introduce FTF. . .
...
FEMALE HOST: All right. Who's addicted? Chocolate -MALE HOST: Chocolate, me.
FEMALE HOST: -- butter, salt, chips. These are foods you
can continue to eat, continue to enjoy on July 4th, on your
birthday parties, every single day if you want to because this
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product will take the fat components, from what I
understand -MALE HOST: Right.
FEMALE HOST: -- in whatever food you're eating -MALE HOST: In whatever you're eating.
FEMALE HOST: -- and just escort it right out of your
body.
MALE HOST: Before it can stick to your chin, to your
jowls, to your belly, to your buttocks. It is an amazing
product. . . .
(Exhibit E, pp. 1-2) (Exhibit E is a transcript of a segment
from the ValueVision television show that aired on June 6,
2000).
C. MALE HOST: One of the things that we do know, that the
way to lose weight is exercise. We do encourage you to
exercise because if you exercise, just a simple walk around
the block every day, is going to help you lose fat even faster
when you use FTF. The other item is that you need to
reduce your fat caloric intake.
FEMALE HOST: Um-hum.
MALE HOST: FTF does that . . . .
...
FEMALE HOST: I love meat. I'm just one of those people
that I crave having beef. Take a look at what's going to
happen if you eat your one hamburger. 31 grams of fat,
right?
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ON SCREEN: Value Vision Showcase
One Hamburger Has 31 Grams of Fat
2 Squirts of FTF will absorb 24 Grams of Fat versus 24
capsules of Chitosan
1-800-788-2454
MALE HOST: That's right.
FEMALE HOST: All you need are less than two squirts, is
that about the 14 drops?
MALE HOST: About 14 to 20 drops of FTF.
FEMALE HOST: Okay.
MALE HOST: And I'm going to show you how easy it is to
use because you just -- I mean, we're talking drops.
FEMALE HOST: Let's take a look at it.
...
MALE HOST: -- and we're going to just drop -- I'm going
to take -- I had a steak for dinner tonight.
ON SCREEN: Value Vision Showcase
Pizza Has 20 Grams of Fat
Just 14 drops of FTF will absorb the Fat
Versus 12 capsules of Chitosan
1-800-788-2454
FEMALE HOST: What do I drop this into safely?
MALE HOST: So, one, two, three, four, five, six. You can
take this into any kind of fruit juice, grape juice is my
personal favorite.
FEMALE HOST: Um-hum.
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...
MALE HOST: I just -- I am just taking out the fat right now
from the filet mignon that I had at dinnertime.
FEMALE HOST: That's amazing.
MALE HOST: It is absolutely amazing, and it works, folks.
The thing is that it is just that easy. What, ten seconds it
took me? Ten seconds and I'm going to lose the fat from the
steak that I had at dinnertime. It is an amazing product and
you need to order it right now.
(Exhibit E, pp. 4-7) (Exhibit E is a transcript of a segment
from the ValueVision television show that aired on June 6,
2000).
D. ON SCREEN: Value Vision Showcase
Fried Chicken has 21 Grams of Fat
Just 14 drops of FTF will absorb the Fat
Versus 12 capsules of Chitosan
1-800-788-2454
MALE HOST: It's a real big thing in this country and I'm
going to tell you it is all fat. Well, I'm going to tell you also,
fried chicken, a great staple of the Southern part of this
country, it's popular throughout the country. FTF will
remove the fat in that chicken before it sticks to your
thunder thighs, your big derriere or your chin.
FEMALE HOST: Um-hum, wherever, wherever.
(Exhibit E, p. 22) (Exhibit E is a transcript of a segment
from the ValueVision television show that aired on June 6,
2000).
E. MALE HOST: It is hard to lose weight when you have to
be controlled, if you will, okay?
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FEMALE HOST: Oh, forget about it.
MALE HOST: But with FTF, you've got two times -- two
times a day. Can you afford to give us ten seconds twice a
day? Twenty seconds a day, the pounds are going to start
dropping off. Six to 12 drops in your drink and I am telling
you, you're going to feel better because you're going to look
better.
FEMALE HOST: Um-hum.
MALE HOST: Get up and walk around the house a little
bit. Get up and walk around the block. Start a little bit of
an exercise routine, it's going to help.
FEMALE HOST: Um-hum.
MALE HOST: You're going to drop weight because you're
going to be reducing your fat calorie intake because the fat
is now bio-unavailable. Give us a call now. Order the
product. It's going to change your life, I guarantee it.
...
FEMALE HOST: All right. What happens to that fat after
the product takes hold of it and escorts it out of your body?
Well, the only way I know of it escorting out of your body is
in waste. Does it come out in your waste?
MALE HOST: That's it. Yeah, you -FEMALE HOST: You don't sweat it out, right?
MALE HOST: No, you don't sweat it out. You kind of
poop it out.
FEMALE HOST: You poop it out.
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MALE HOST: You poop it out.
FEMALE HOST: It's as simple as that.
MALE HOST: But it's not a big ton and it's not going to -it doesn't -- no, I mean, you know, you're asking the
question, I'm going to tell you.
FEMALE HOST: Yeah.
MALE HOST: You know, you're not going to get diarrhea
from this, you won't get the runs. It's not going to happen
all of a sudden. It just -- it flows. Trust me, folks, it's easy.
It's very, very easy.
(Exhibit E, pp. 26-28) (Exhibit E is a transcript of a segment
from the ValueVision television show that aired on June 6,
2000).
9. Through the means described in Paragraph 8, respondent has
represented, expressly or by implication, that:
A. Fight the Fat enables consumers to lose substantial weight
without the need for a change in diet or exercise.
B. Fight the Fat enables consumers to lose substantial weight
even if consumers eat substantial amounts of foods that are
high in fat, including steaks, pizza, hamburgers, butter, fried
chicken and chocolate.
C. Fight the Fat prevents the human body from absorbing
substantial amounts of fat consumed.
10. Through the means described in Paragraph 8, respondent
has represented, expressly or by implication, that it possessed and
relied upon a reasonable basis that substantiated the
representations set forth in Paragraph 9, at the time the
representations were made.
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11. In truth and in fact, respondent did not possess and rely
upon a reasonable basis that substantiated the representations set
forth in Paragraph 9, at the time the representations were made.
Among other reasons, the studies relied upon by ValueVision
involved subjects who were on restricted calorie diets, and the
studies did not involve the specific formulation of Fight the Fat.
Therefore, the representation set forth in Paragraph 10 was, and is,
false or misleading.
NutriFirm Perfect Body Solution
12. Respondent has disseminated or has caused to be
disseminated advertisements for NutriFirm Perfect Body Solution,
including but not necessarily limited to the attached Exhibits F
through H. According to the product label, NutriFirm Perfect
Body Solution contains, among other ingredients, cococaprylate/caprate, and a variety of extracts, including barley, ivy,
ladies thistle, mushroom, sweet clover, aloe vera, butchers broom
and ginkgo. Advertisements for NutriFirm Perfect Body Solution
contain the following statements and depictions:
A. Soften the look of cellulite on your body. This skin firming
product targets the cellulite in your skin by using your own
body’s natural chemistry. This process tightens and tones
the skin while also eliminating sponginess and the orange
peel look.
***
The “Nutri-Firm Perfect Body” uses the liposomes in your
body to move herbs to “target” areas of your skin. Then
these herbs release trapped elements in your skin that can
cause cellulite.
(Exhibit F) (Exhibit F appeared on ValueVision’s home
page on the Internet, http://www.vvtv.com.).
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B. HOST: I love this demonstration. It's every woman's
nightmare seeing this.
MANUELLA: Cellulite?
HOST: Yes, cellulite. Cellulite.
MANUELLA: Cellulite was my -- cellulite was my big
problem. And the reason I -- I think I had it was because I
was in really, really good shape. I was not overweight.
...
MANUELLA: So, I went to Darius who -- we were in
university at the time and I said listen, come up -- make
something for me. So, he did. He started working with all
these plant extracts and he created the Perfect Body
Solution.
ON SCREEN:
NutriFirm 3rd Anniversary Body Kit
C-17392
Includes:
(2) Perfect Body Solution $29.99 each
(3) Stimulating Body Wash $ 9.50 each
Total Retail Value
$88.48
You Save
$43.53
HOST: Oh, my gosh.
MANUELLA: He goes I've got that answer for you. I
started using it and I tell you, the results I got so quickly.
We started giving it to other people because I said, you
know, I can't believe it.
And that's how Isomer's Laboratories was created by this
Perfect Body Solution. What we've done to it now to make
it even better is instead of seven plant extracts in a liposome
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formulation, it has more than 10 plant extracts now. We've
added the red and brown algae.
(Exhibit G, pp. 1-3) (Exhibit G is a transcript of a segment
from the ValueVision television show that aired on August
10, 2000).
C. HOST: This is the demo. I love this.
MANUELLA: [holding jar containing red gelatinous
substance] This is the stuff underneath the skin. This is
sticky. It doesn't work very well. This is lab created
problem. The reason is we don't do animal testing so we
have to create a synthetic model of what the problem is.
We wanted something to break this down. Now, people say
if you have cellulite, if you have cottage cheese loss of
elasticity on the skin, they say drink water or -HOST: Right.
MANUELLA:-- exercise. Well, you know what? We're
exercising. [stirs jar] Does it break it down? No. Doesn't
break it down. And you know what? This didn't break it
down either. I've tried.
HOST: You can spin that for an hour and it wouldn't
change.
MANUELLA: It wouldn't change.
HOST: It would just be that thick goop.
MANUELLA: Then they say drink water. [pours water in
jar] Believe me, I have drunk swimming pools full of water
to get rid of it. What happened? Actually, it absorbs it.
Look, it absorbs all the water.
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HOST: Oh, my gosh. It gets thicker.
MANUELLA: It gets thicker.
HOST: Ooh.
MANUELLA: And that's why some days your clothes are
even tighter or you feel hotter in that area because it's
absorbing and it's bloating up. What we did -- this is the
plant extracts. This is in the Perfect Body Solution. [pours
solution into jar]
You go in, you rub it in on that area, and what you find -look. It breaks it down.
HOST: Wow.
MANUELLA: It liquefies it.
HOST: Fun.
MANUELLA: Now, when you drink water, now if you
exercise, what happens? You can literally get rid of the
problem. You can actually smooth your skin -HOST: Oh, my gosh.
MANUELLA: -- and this is what we want to do. With the
Perfect Body Solution, we are going to address the needs of
your body. Is it slimming? Is it toning? Is it lifting? Is it
firming? This system will do it for you.
The reason is the plant extracts in that liposome
formulation. It's got the red and brown algae to give you
that instant lift. It is very, very nourishing, very, very
moisturizing.

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 132

361

Complaint

I tell you as a women and as a scientist, this is the best body
cream for you. And I'll tell you why. Nutritionally it is
complete for the body. Structurally it is the molecular size
the pores need, not to be clogged, but to be moisturized.
(Exhibit G, pp. 5-7) (Exhibit G is a transcript of a segment
from the ValueVision television show that aired on August
10, 2000).
D. HOST: Not on your life. I love capri pants. I can tell you
that. But it's -- but it's very true. When you look in the
mirror and you don't like what you see, the first thing that
you do is try to hide it. Let's try to correct it. And there's a
difference.
So, now if you help to correct the problem, if you help to
minimize the appearance of the cellulite and you actually
break that up underneath the skin so it's all smooth and
wonderful, you have a whole new way of looking at yourself
in the mirror.
Cellulite has nothing to do with weight, does it?
MANUELLA: It has nothing to do with weight.
HOST: No. No.
(Exhibit H, pp. 5-6) (Exhibit G is a transcript of a segment
from the ValueVision television show that aired on August
11, 2000).
E. MANUELLA: What I did is I went to my husband, I said
you've got to come up with something, you've got to create
something for me and he did. He went to the laboratory,
came up with all the plant extracts, butcher's broom, ladies'
thistle, mushroom, all things that are known to help with
that problem.
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What I'm going to do now is I'm going to show you how this
product actually works. This is a lab-created sample of the
problem. This is the guck that is underneath our skin that
creates that cottage cheese look.
HOST: Can you imagine? Yikes.
MANUELLA: Right. And what you can see is that -- it's
not -HOST: It's very goopy and sticky.
MANUELLA: It's very goopy, sticky, and you can't
massage it away. They say, you know, massage and
exercise. You'll get rid of it. Take a look at female
marathon runners. They're in excellent shape and they have
cellulite because it has nothing to do with exercise.
Drink water. Well, I'm adding water and massaging. What
happens? It absorbs all the water.
HOST: Um-hum.
MANUELLA: Why? Because this is -- it loves water. It
needs to expand. It's going to grow. That's why when you
wear certain outfits, they are snug on you sometimes
because of the fact that the cellulite is actually growing,
you're becoming bloated.
What you want is the eight plant extracts in the liposome
formulation. You just take it, rub it in, and what you're
going to find, it's going to decongest. Look at that. It
breaks it down.
Why is this important? Now, this is underneath your skin.
You don't have that cottage cheese look. It is soft. It is
smooth. It is much better underneath the skin to give you
that streamline, that contoured look that you want.
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(Exhibit H, pp. 6-7) (Exhibit H is a transcript of a segment
from the ValueVision television show that aired on August
11, 2000).
F. HOST: All the time. Because I just think women get very
distressed about seeing cellulite on their bodies. Other
people get distressed about seeing cellulite. You know
what? And it seems like they look at the cellulite. They
don't see anything else.
MANUELLA: Um-hum.
HOST: They don't see anything else about you. They see
the cellulite. It's like a little magnet that just draws the eye
to that area to that imperfection. Well, you have a way to
help with that problem and it is called Perfect Body.
We do have it available for you here at Value Vision. And
if you get it in the anniversary kit, you're going to save
$43.53. The total retail value -- here at Value Vision the
retail value is $88.48.
...
HOST: You have an alternative and your alternative is
Isomers. Your alternative is Manuella and Darius because
they're scientists. So, we're getting this directly from them.
There are no middlemen. There are no big huge department
stores that you have to pay overhead for. That's the beauty
of this product.
So, we hope that you can dial through and take advantage of
it, and as we like to say, just say no to cellulite. Just say no
to cellulite. That's what's so important. This is a lot of fun.
(Exhibit H, pp. 26-28) (Exhibit H is a transcript of a
segment from the ValueVision television show that aired on
August 11, 2000).
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13. Through the means described in Paragraph 12, respondent
has represented, expressly or by implication, that NutriFirm
Perfect Body Solution substantially reduces or eliminates cellulite.
14. Through the means described in Paragraph 12, respondent
has represented, expressly or by implication, that it possessed and
relied upon a reasonable basis that substantiated the representation
set forth in Paragraph 13, at the time the representations were
made.
15. In truth and in fact, respondent did not possess and rely
upon a reasonable basis that substantiated the representation set
forth in Paragraph 13, at the time the representations were made.
Therefore, the representation set forth in Paragraph 14 was, and is,
false or misleading.
NutriFirm Internal Cleanser
16. Respondent has disseminated or has caused to be
disseminated advertisements for NutriFirm Internal Cleanser,
including but not necessarily limited to the attached Exhibits I and
J. According to the product labels for NutriFirm Internal
Cleanser, the first part of the system, “Detox,” contains, among
other ingredients, psyllium husk powder, alfalfa leaf powder and
dandelion root powder; the second part of the system, “Restore,”
contains, among other ingredients, lactobacillus acidophilus and
bifodobacterium longum. Advertisements for NutriFirm Internal
Cleanser contain the following statements:
A. Internal Cleanser feeds the cells and removes pollutants,
aiding those who suffer from constipation, colds, flu,
headaches, allergies, weight problems, impaired memory,
stress, back and muscle ache, breath and body odors and
skin problems. . . . The greatest benefits of this
detoxification program is [sic] for those who are very busy
and are exposed to processed foods, stress and
environmental pollutants. It also helps those who suffer
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from headaches, allergies, fatigue, digestive problems, skin
problems, smoke, drink or cravings.
(Exhibit I) (Exhibit I appeared on ValueVision’s home page
on the Internet, http://www.vvtv.com.).
B. MANUELLA: If you suffer from a lot of headaches, a lot of
times you'll notice that they will -- they will pass. If you
have a lot of allergies, you'll notice that they'll subside. So,
you'll see a lot of changes in your body once you detoxify.
(Exhibit J, p. 5) (Exhibit J is a transcript of a segment from
the ValueVision television show that aired on August 11,
2000).
C. ON SCREEN:
NutriFirm Detox and Restore Capsules - 2 bottle set
C-17395
An Internal Cleansing Program may help those who
suffer
from:
...
Colds
Flu
Headaches
Allergies
...
Impaired memory
HOST: Okay. Colds, flu -- well, you know, if you've got a
lot of bacteria hanging around in your body, of course -- I
mean, really. If you've got a lot of stuff that isn't supposed
to be there, bacteria, it's going to wreak havoc. It's going to
be in a big play ground. Oh, let's have a good time.
MANUELLA: Um-hum.
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HOST: We're just going to do whatever we want to right
now.
MANUELLA: Um-hum.
HOST: So, it is very important that we get rid of it.
(Exhibit J, p. 7) (Exhibit J is a transcript of a segment from
the ValueVision television show that aired on August 11,
2000).
D. MANUELLA: -- two in the morning, and you're done. This
is going to pass through your system. It's going to clean it
up. It's going to wake in the system. You're going to find
that the headaches subside. You feel better. You look
better. You have energy because the body --you're taking
rid of all of that sediment -HOST: Um-hum.
MANUELLA: -- that's been hanging around. Think about
this. You wash your dishes every day after each meal,
right? If you didn't wash your dishes, what would happen
after a week? If you kept eating off the same dish -- we do
the same thing with our body.
(Exhibit J, p. 13) (Exhibit J is a transcript of a segment from
the ValueVision television show that aired on August 11,
2000).
17. Through the means described in Paragraph 16, respondent
has represented, expressly or by implication, that:
A. NutriFirm Internal Cleanser alleviates backaches, muscle
aches, and headaches.
B. NutriFirm Internal Cleanser alleviates colds, influenza and
allergies.
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C. NutriFirm Internal Cleanser improves impaired memory.
18. Through the means described in Paragraph 16, respondent
has represented, expressly or by implication, that it possessed and
relied upon a reasonable basis that substantiated the
representations set forth in Paragraph 17, at the time the
representations were made.
19. In truth and in fact, respondent did not possess and rely
upon a reasonable basis that substantiated the representations set
forth in Paragraph 17, at the time the representations were made.
Therefore, the representation set forth in Paragraph 18 was, and is,
false or misleading.
NutriFirm Vitamin H Serum
20. Respondent has disseminated or has caused to be
disseminated advertisements for NutriFirm Vitamin H Serum,
including but not necessarily limited to the attached Exhibit K.
According to the product label, NutriFirm Vitamin H Serum
contains biotin and soy isoflavones. Advertisements for
NutriFirm Vitamin H Serum contain the following statements:
A. MANUELLA: But this serum does many things. When you
put it up or on it, apply it to the scalp, the works on
strengthening the hair, on the - strengthening the shaft, on
cleaning up the follicle, improving the circulation, and
feeding your scalp the Vitamin H.
HOST: So if you're losing hair, balding MANUELLA: If you know when you HOST: - gray MANUELLA: Exactly. Exactly. When you shampoo your
hair and you see all that hair fall out in the bathtub, you
know, in the shower, and you -
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HOST: Yes.
MANUELLA: - say, "Look at that," or it's in your brush,
you will notice a remarkable difference when you start HOST: Oh, my gosh.
MANUELLA: -- using this product.
...
HOST: Women of all ages, and men, too.
MANUELLA: Especially women after pregnancy, when
they give birth, they usually tend to lose their hair in
clumps, that didn't happen to me because I'm using the
serum. I got to keep my hair longer HOST: You're lucky.
MANUELLA: Which is what we want to do. We want to
slow down the fall-out. And this is what Vitamin H serum
is designed to do. It helps us with the scalp. It moisturizes.
It nourishes. It softens. It strengthens the hair.
(Exhibit K, pp. 1-2) (Exhibit K is a transcript of a segment
from the ValueVision television show that aired on
February 29, 2000).
B. MANUELLA: That's the thing. What happens is your hair
starts to fall out. Remember your hair grows in three stages;
okay? So when you were - when your hair is coming out of
your head you - you want it so that the growth stage and the
fall-out stage actually match each other so that it's not
falling out faster than it's growing.
HOST: Very -
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MANUELLA: With most people what happens is your fallout happens faster than your growth, so you end up with
splitting hair. You end up with bald patches. With this
Vitamin H serum we have put amino acids and
strengtheners in there that help allow the scalp to retain the
hair. It actually helps keep it right in there.
So that what I noticed after pregnancy was that I was not
like my girlfriends, who were losing clumps and clumps of
hair. I wasn't losing. I was taking my shower and I'm
looking down and there was nothing on the bathroom floor.
There was nothing on the bathroom floorHOST: You're kidding me. Nothing?
MANUELLA: - nothing on the shower curtain.
(Exhibit K, pp. 8-9) (Exhibit K is a transcript of a segment
from the ValueVision television show that aired on
February 29, 2000).
C. MANUELLA: - what we're doing with this product. We
are reducing the rate that it falls out at, so - which is very
important, so that you get to retain the hair.
HOST: Uh-huh.
MANUELLA: The hair stays fuller and it's thicker.
(Exhibit K, p. 11) (Exhibit K is a transcript of a segment
from the ValueVision television show that aired on
February 29, 2000).
21. Through the means described in Paragraph 20, respondent
has represented, expressly or by implication, that NutriFirm
Vitamin H Serum prevents or reduces hair-loss, including hairloss in women after pregnancy.
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22. Through the means described in Paragraph 20, respondent
has represented, expressly or by implication, that it possessed and
relied upon a reasonable basis that substantiated the
representations set forth in Paragraph 21, at the time the
representations were made.
23. In truth and in fact, respondent did not possess and rely
upon a reasonable basis that substantiated the representations set
forth in Paragraph 21, at the time the representations were made.
Therefore, the representation set forth in Paragraph 22 was, and is,
false or misleading.
24. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices, and the
making of false advertisements, in or affecting commerce in
violation of Sections 5(a) and 12 of the Federal Trade
Commission Act.
THEREFORE, the Federal Trade Commission this twentysecond day of August, 2001, has issued this complaint against
respondent.
By the Commission, Chairman Muris not participating.
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DECISION AND ORDER
The Federal Trade Commission having initiated an
investigation of certain acts and practices of the respondent named
in the caption hereof, and the respondent having been furnished
thereafter with a copy of a draft of complaint which the Bureau of
Consumer Protection proposed to present to the Commission for
its consideration and which, if issued by the Commission, would
charge respondent with violation of the Federal Trade
Commission Act; and
The respondent, its attorney, and counsel for Federal Trade
Commission having thereafter executed an agreement containing a
consent order, an admission by the respondent of all the
jurisdictional facts set forth in the aforesaid draft of complaint, a
statement that the signing of said agreement is for settlement
purposes only and does not constitute an admission by respondent
that the law has been violated as alleged in such complaint, or that
the facts as alleged in such complaint, other than jurisdictional
facts, are true and waivers and other provisions as required by the
Commission’s Rules; and
The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the
public record for a period of thirty (30) days, now in further
conformity with the procedure prescribed in § 2.34 of its Rules,
the Commission hereby issues its complaint, makes the following
jurisdictional findings and enters the following order:
1. Respondent ValueVision International, Inc. is a Minnesota
corporation with its principal office or place of business at 6740
Shady Oak Road, Eden Prairie, Minnesota, 55344.
2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the
proceeding is in the public interest.
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ORDER
DEFINITIONS
For purposes of this Order, the following definitions shall
apply:
1. “Competent and reliable scientific evidence” shall mean tests,
analyses, research, studies, or other evidence based on the
expertise of professionals in the relevant area, that has been
conducted and evaluated in an objective manner by persons
qualified to do so, using procedures generally accepted in the
profession to yield accurate and reliable results.
2. Unless otherwise specified, “respondent” shall mean
ValueVision International, Inc., its successors and assigns, and its
officers, agents, representatives, and employees.
3. "Commerce" shall mean as defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. § 44.
I.
IT IS ORDERED that respondent, directly or through any
corporation, subsidiary, division, or other device, in connection
with the labeling, advertising, promotion, offering for sale, sale, or
distribution of WeightPerfect Fat Loss Accelerator Daytime and
WeightPerfect Fat Loss Accelerator Nighttime (collectively
“WeightPerfect Fat Loss Accelerators”), Fight the Fat, NutriFirm
Perfect Body Solution or any other food, drug, dietary supplement
or cosmetic, as “food,” “drug,” and “cosmetic” are defined in
Section 15 of the Federal Trade Commission Act, in or affecting
commerce, shall not make any representation, in any manner,
expressly or by implication, that such product:
A. Causes substantial weight loss or fat loss;
B. Causes substantial loss in body weight or body fat without
exercise or restrictions on caloric intake;
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C. Prevents weight gain, regardless of exercise or caloric
intake;
D. Increases metabolic rate or burns calories;
E. Reduces or eliminates cellulite;
F. Suppresses the appetite;
G. Causes substantial loss in body weight or body fat while
sleeping;
H. Prevents the human body from absorbing fat; or
I. Enables consumers to lose weight even if consumers eat
foods that are high in fat, including steaks, pizza,
hamburgers, butter, fried chicken or chocolate,
unless, at the time the representation is made, respondent
possesses and relies upon competent and reliable scientific
evidence that substantiates the representation.
II.
IT IS FURTHER ORDERED that respondent, directly or
through any corporation, subsidiary, division, or other device, in
connection with the labeling, advertising, promotion, offering for
sale, sale, or distribution of NutriFirm Internal Cleanser, or any
other food, drug, or dietary supplement, as “food” and “drug” are
defined in Section 15 of the Federal Trade Commission Act, in or
affecting commerce, shall not make any representation, in any
manner, expressly or by implication, that such product:
A. Alleviates back aches, muscle aches or headaches;
B. Alleviates colds, influenza or allergies; or
C. Improves impaired memory,
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unless, at the time the representation is made, respondent
possesses and relies upon competent and reliable scientific
evidence that substantiates the representation.
III.
IT IS FURTHER ORDERED that respondent, directly or
through any corporation, subsidiary, division, or other device, in
connection with the labeling, advertising, promotion, offering for
sale, sale, or distribution of NutriFirm Vitamin H Serum, or any
other food, drug, dietary supplement or cosmetic, as “food,”
“drug” and “cosmetic” are defined in Section 15 of the Federal
Trade Commission Act, in or affecting commerce, shall not make
any representation, in any manner, expressly or by implication,
that such product prevents or slows the rate of hair-loss, including
hair-loss in women after pregnancy, unless, at the time the
representation is made, respondent possesses and relies upon
competent and reliable scientific evidence that substantiates the
representation.
IV.
IT IS FURTHER ORDERED that respondent, directly or
through any corporation, subsidiary, division, or other device, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of any food,
drug, dietary supplement, cellulite-treatment product or weightloss program in or affecting commerce, shall not make any
representation, in any manner, expressly or by implication, that
such product can or will cure, treat, or prevent any disease, or
have any effect on the structure or function of the human body
unless, at the time the representation is made, respondent
possesses and relies upon competent and reliable scientific
evidence that substantiates the representation.
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V.
IT IS FURTHER ORDERED that respondent, or its successors
and assigns, shall offer Refunds to Eligible Purchasers of
WeightPerfect Fat Loss Accelerator Daytime, WeightPerfect Fat
Loss Accelerator Nighttime, Fight the Fat, NutriFirm Perfect
Body Solution, NutriFirm Internal Cleanser, and/or NutriFirm
Vitamin H Serum (hereafter, “covered products”), who purchased
such products through ValueVision, in accordance with the
provisions of this Part. For purposes of this Part, “Eligible
Purchaser” shall mean any person who purchased any of the
covered products through respondent between February 1, 2000
and the date respondent executed this order, who is dissatisfied
with such product(s), and who has not previously received a
Refund. “Refund” shall mean either: (i) a cash refund for the full
purchase price of the covered product(s), including applicable
shipping and handling charges, or (ii) if respondent elects in its
sole discretion, a rebate certificate equal in value to, or of a
specified value greater than, the full purchase price of such
product(s), including applicable shipping and handling charges,
and redeemable toward any product or service offered through
respondent. Provided, however, each Eligible Purchaser shall
have the right to elect a cash refund. With regard to Eligible
Purchasers who purchased multiple products as part of a single
order, "applicable shipping and handling charges" shall mean the
lesser of: (a) the amount of shipping and handling charges
actually paid by the Eligible Purchaser attributable to the
individual covered product(s) or, to the extent applicable, the
multiple-product units containing the covered product(s) in the
order; or (b) the amount of shipping and handling charges that
would have been charged had the Eligible Purchaser obtained only
the individual covered product(s) as a separate order.
A. Within fifteen (15) business days from the date of service of
this order, respondent shall compile a mailing list
identifying each Eligible Purchaser by name, last known
address, and the covered product(s) and quantity of covered
product(s) purchased, to the extent known by respondent
through a diligent search of its records. Within twenty (20)
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business days from the date of service of this order,
respondent shall provide Commission staff with a computer
print-out copy of the mailing list, as well as provide the list
in computer readable form.
B. Within forty-five (45) days from the date of service of this
order, respondent shall send via first-class mail, postage
prepaid, a Notice of Refund Offer in the form set forth in
Appendix 1 or Appendix 2 to this order, to all Eligible
Purchasers listed on the mailing list required by subpart A
of this Part.
C. Respondent shall also send via first-class mail, postage
prepaid, a Notice of Refund Offer, in the form set forth in
Appendix 1 or 2 to this order, to all Eligible Purchasers who
contact respondent or the Commission in any manner within
one hundred twenty (120) days from the date of service of
this order. Each mailing shall be made within fifteen (15)
business days after respondent receives the Eligible
Purchaser's name and address.
D. No information other than that contained in Appendix 1 or 2
shall be included in or added to the Notice of Refund Offer,
nor shall any other material be transmitted therewith. The
envelope containing the Notice of Refund Offer shall be in
the form set forth in Appendix 3 to this order. For each
mailing returned by the U.S. Postal Service as undeliverable
for which respondents thereafter obtain a corrected address
within one hundred twenty (120) days from the date of
service of this order, respondent shall, within fifteen (15)
business days after receiving the corrected address, send a
Notice of Refund Offer to the corrected address.
E. Respondent shall provide a Refund to each Eligible
Purchaser who returns the completed application form
appended to the Notice of Refund Offer to respondent or
who otherwise requests a Refund in writing to respondent
within one hundred and sixty (160) days of the service of
this order if respondent’s diligent inquiry and examination
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of its corporate books and records and of any documents
submitted by an Eligible Purchaser reasonably substantiates
the claim of purchase. Provided, however, that if any
request for a Refund from a single Eligible Purchaser is for
greater than three units (e.g. bottles) of a product covered by
this Part, and the request is reasonably substantiated,
respondent shall be required to provide a Refund for only
three units. Respondent shall send a Refund in the form
requested by the Eligible Purchaser (either a refund check or
a rebate certificate) by first-class mail, postage prepaid
within fifteen (15) business days after respondent receives
the completed application from the Eligible Purchaser. The
envelope containing the Refund shall be in the form set
forth in Appendix 4 to this order.
F. Respondent shall make reasonable efforts to notify any
Eligible Purchaser who applies for a Refund but fails to
apply properly of any error in the Eligible Purchaser's
Refund application, and shall provide a reasonable
opportunity for the Eligible Purchaser to rectify any such
error.
G. Within two hundred forty (240) days from the date of
service of this order, respondent shall furnish to
Commission staff the following:
1. in computer readable form and in computer print-out
form, a list of the names and addresses of all consumers
who were sent Refunds pursuant to this Part, and for each
name included on the list, the amount, check number or
rebate certificate number, and mailing date of every
Refund sent;
2. in computer readable form and in computer print-out
form, a list of the names and addresses of all consumers
who contacted respondents or were referred to
respondents by the Commission in accordance with subpart C of this Part;
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3. copies of all correspondence and other communications
to, from, or concerning all consumers who requested a
Refund but were refused, and the reason(s) for denying
the Refund;
4. all Notices of Refund Offer returned to respondent as
undeliverable; and
5. all other documents and records evidencing efforts made
and actions taken by respondent to identify, locate,
contact, and provide Refunds to consumers requesting a
Refund.
VI.
Nothing in this order shall prohibit respondent from making
any representation for any drug that is permitted in labeling for
such drug under any tentative final or final standard promulgated
by the Food and Drug Administration, or under any new drug
application approved by the Food and Drug Administration.
VII.
Nothing in this order shall prohibit respondent from making
any representation for any product that is specifically permitted in
labeling for such product by regulations promulgated by the Food
and Drug Administration pursuant to the Nutrition Labeling and
Education Act of 1990.
VIII.
IT IS FURTHER ORDERED that respondent ValueVision
International, Inc., and its successors and assigns, shall, for five
(5) years after the last date of dissemination of any representation
covered by this order, maintain and upon request make available
to the Federal Trade Commission for inspection and copying:
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A. All advertisements and promotional materials containing the
representation including videotape recordings of all such
broadcast advertisements;
B. All materials that were relied upon in disseminating the
representation; and
C. All tests, reports, studies, surveys, demonstrations, or other
evidence in their possession or control that contradict,
qualify, or call into question the representation, or the basis
relied upon for the representation, including complaints and
other communications with consumers or with
governmental or consumer protection organizations.
IX.
IT IS FURTHER ORDERED that respondent ValueVision
International, Inc., and its successors and assigns, shall deliver a
copy of this order to all current and future principals, officers,
directors, and managers, and to all current and future employees,
agents, and representatives having responsibilities with respect to
the subject matter of this order, and shall secure from each such
person a signed and dated statement acknowledging receipt of the
order. Respondent shall deliver this order to current personnel
within thirty (30) days after the date of service of this order, and
to future personnel within thirty (30) days after the person
assumes such position or responsibilities.
X.
IT IS FURTHER ORDERED that respondent ValueVision
International, Inc. and its successors and assigns shall notify the
Commission at least thirty (30) days prior to any change in the
corporation that may affect compliance obligations arising under
this order, including but not limited to a dissolution, assignment,
sale, merger, or other action that would result in the emergence of
a successor corporation; the creation or dissolution of a
subsidiary, parent, or affiliate that engages in any acts or practices
subject to this order; the proposed filing of a bankruptcy petition;
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or a change in the corporate name or address. Provided, however,
that, with respect to any proposed change in the corporation about
which respondent learns less than thirty (30) days prior to the date
such action is to take place, respondent shall notify the
Commission as soon as is practicable after obtaining such
knowledge. All notices required by this Part shall be sent by
certified mail to the Associate Director, Division of Enforcement,
Bureau of Consumer Protection, Federal Trade Commission, 600
Pennsylvania Avenue, NW, Washington, D.C. 20580.
XI.
IT IS FURTHER ORDERED that respondent ValueVision
International, Inc. and its successors and assigns shall, within
sixty (60) days after the date of service of this order, and at such
other times as the Federal Trade Commission may require, file
with the Commission a report, in writing, setting forth in detail the
manner and form in which they have complied with this order.
XII.
This order will terminate on August 22, 2021, or twenty (20)
years from the most recent date that the United States or the
Federal Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any
violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:
A. Any Part in this order that terminates in less than twenty
(20) years;
B. This order's application to any respondent that is not named
as a defendant in such complaint; and
C. This order if such complaint is filed after the order has
terminated pursuant to this Part.
Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
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order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this Part as
though the complaint had never been filed, except that the order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.
By the Commission, Chairman Muris not participating.
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APPENDIX 1
NOTICE OF REFUND (CASH OR REBATE)
[To be printed on letterhead of ValueVision International, Inc.]
[Date]
[Name and Address of Recipient]
Dear [Recipient]:
You may be eligible for a refund. The Federal Trade
Commission (the “FTC”) has been reviewing advertising claims
regarding the benefits and effectiveness of the following products
offered by various manufacturers through ValueVision:
• Weight Perfect Fat Loss Accelerator (Daytime and
Nighttime)
• Fight the Fat
• NutriFirm Vitamin H Serum
• NutriFirm Perfect Body Solution
• NutriFirm Internal Cleanser.
To settle its differences with the FTC, ValueVision has agreed to
provide refunds to customers who
• purchased any of these products between February 1,
2000, and [specify date respondent executed this order],
• are dissatisfied with the product(s) and
• have not previously received a refund for the product(s).
If you are one of these customers, you are eligible for a refund of
the purchase price of the product(s), together with shipping and
handling charges. You also have the choice of receiving your
refund as a rebate certificate redeemable toward the purchase of
any product offered through ValueVision.
To claim your refund, simply complete the attached form and
return it to ValueVision by [specify return date 160 days from
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service of order]. You may send us, along with the enclosed form,
copies of any receipts, credit card statements or other documents
showing your purchases of any of the products listed above. You
do not have to send us any proof of purchase; however, if you do
not, the amount of your refund will be based upon information in
our computer system.
Our customers are very important to us, and we take your
satisfaction with products purchased through ValueVision very
seriously.
Please note: If you bought more than three bottles of any one
product, the amount of your refund will be limited to three bottles.
Sincerely,

[Specify ValueVision Officer]

Request for Refund
(Please print or type)

Name:
_____________________________________________________
_____________________________
Mailing Address:
_____________________________________________________
______________________
City: ____________________________ State: ______________
Zip Code: _____________________
Telephone Number: (

)
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I purchased the
following products
through ValueVision
between
February 1, 2000 and
[execution date].
(circle all that apply)

I was NOT
satisfied with
the following
product(s).

Number of
bottles
purchased.

(check all that
apply)

(write in number,
if you know)

Weight Perfect Fat
Loss Accelerator
(Daytime and
Nighttime)
Fight the Fat
NutriFirm Vitamin H
Serum
NutriFirm Perfect
Body Solution
NutriFirm Internal
Cleanser
I would like my refund in the form of (check one):
G

A check for the full purchase price, plus shipping and
handling; OR

G

A rebate certificate for the full purchase price, plus shipping
and handling, redeemable toward the purchase of any
product offered through ValueVision.

To get your refund, you must sign below and return this form
to ValueVision at the following address by [specify return date
160 days from service of order]:
ValueVision International, Inc.
[address]
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I declare under the laws of the United States of America that
the information in my request for refund is true and correct to
the best of my knowledge, that I was not satisfied with the
product(s) circled above, and that I have not previously
received a refund for these product(s).

Signature

Date

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 132

579

Decision and Order

APPENDIX 2
NOTICE OF REFUND (CASH ONLY)
[To be printed on letterhead of ValueVision International, Inc.]
[Date]
[Name and Address of Recipient]
Dear [Recipient]:
You may be eligible for a refund. The Federal Trade
Commission (the “FTC”) has been reviewing advertising claims
regarding the benefits and effectiveness of the following products
offered by various manufacturers through ValueVision:
• Weight Perfect Fat Loss Accelerator (Daytime and
Nighttime)
• Fight the Fat
• NutriFirm Vitamin H Serum
• NutriFirm Perfect Body Solution
• NutriFirm Internal Cleanser.
To settle its differences with the FTC, ValueVision has agreed to
provide refunds to customers who
• purchased any of these products between February 1,
2000, and [specify date respondent executed this order],
• are dissatisfied with the product(s) and
• have not previously received a refund for the product(s).
If you are one of these customers, you are eligible for a refund of
the purchase price of the product(s), together with shipping and
handling charges.
To claim your refund, simply complete the attached form and
return it to ValueVision by [specify return date 160 days from
service of order]. You may send us, along with the enclosed form,
copies of any receipts, credit card statements or other documents
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showing your purchases of any of the products listed above. You
do not have to send us any proof of purchase; however, if you do
not, the amount of your refund will be based upon information in
our computer system.
Our customers are very important to us, and we take your
satisfaction with products purchased through ValueVision very
seriously.
Please note: If you bought more than three bottles of any one
product, the amount of your refund will be limited to three bottles.
Sincerely,

[Specify ValueVision Officer]

Request for Refund
(Please print or type)

Name:
_____________________________________________________
______________________________
Mailing Address:
_____________________________________________________
______________________
City: _____________________________ State:
__________________ Zip Code: _____________________
Telephone Number: (

)
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I purchased the
following products
through
ValueVision
between
February 1, 2000
and [execution
date].
(circle all that apply)

I was NOT
satisfied with the
following
product(s).

Number of
bottles
purchased.

(check all that
apply)

(write in
number, if you
know)

Weight Perfect Fat
Loss Accelerator
(Daytime and
Nighttime)
Fight the Fat
NutriFirm Vitamin
H Serum
NutriFirm Perfect
Body Solution
NutriFirm Internal
Cleanser

To get your refund, you must sign below and return this form
to ValueVision at the following address by [specify return date
160 days from service of order]:
ValueVision International, Inc.
[address]
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I declare under the laws of the United States of America that
the information in my request for refund is true and correct to
the best of my knowledge, that I was not satisfied with the
product(s) circled above, and that I have not previously
received a refund for those product(s).

Signature

Date
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APPENDIX 3
REFUND NOTICE LETTER ENVELOPE
FORWARDING AND RETURN POSTAGE GUARANTEED
ValueVision International, Inc.
[address]

Window Envelope
[The following statement is to appear in a box, on the left hand
side of the envelope in red, in extra large, bold type face]

Attention: Important
Refund Information
Inside
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APPENDIX 4
REFUND CHECK ENVELOPE

FORWARDING AND RETURN POSTAGE GUARANTEED
ValueVision International, Inc.
[address]

Window Envelope
(indicates a check is enclosed)
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Analysis of Proposed Consent Order to Aid Public Comment
The Federal Trade Commission has accepted, subject to final
approval, an agreement containing a consent order from
respondent ValueVision International, Inc. ("ValueVision"),
which operates a live, 24-hour per day television home shopping
network.
The proposed consent order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received, and will
decide whether it should withdraw from the agreement or make
final the agreement's proposed order.
This matter involves allegedly misleading representations
about two weight-loss products (WeightPerfect Fat Loss
Accelerators and Fight the Fat), an internal cleanser (NutriFirm
Internal Cleanser), an anti-cellulite lotion (NutriFirm Perfect Body
Solution), and a topical anti-hair-loss solution (NutriFirm Vitamin
H Serum). It concerns unsubstantiated health, disease, and
weight loss claims made on television and in Internet advertising
about these products.
According to the FTC complaint, ValueVision made
unsubstantiated claims that the WeightPerfect Fat Loss
Accelerators: cause substantial loss in body weight or body fat in
one to twelve weeks without exercise or restricting caloric intake;
prevent weight gain regardless of exercise or caloric intake;
increase the body’s metabolic rate and burn calories; suppress the
appetite; and cause substantial loss in body weight or body fat
while sleeping. The studies relied upon by ValueVision involved
subjects who were on restricted calorie diets, and/or exercise
programs, and the studies did not involve the specific formulation
of the WeightPerfect Fat Loss Accelerators.
The complaint also alleges that ValueVision made
unsubstantiated claims that Fight the Fat: enables consumers to
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lose substantial weight without the need for a change in diet or
exercise; enables consumers to lose substantial weight even if
consumers eat substantial amounts of foods that are high in fat,
including steaks, pizza, hamburgers, butter, fried chicken and
chocolate; and prevents the human body from absorbing
substantial amounts of fat consumed. The studies relied upon by
ValueVision involved subjects who were on restricted calorie
diets, and the studies did not involve the specific formulation of
Fight the Fat.
The complaint also alleges that ValueVision made
unsubstantiated claims that NutriFirm Perfect Body Solution
substantially reduces or eliminates cellulite; that NutriFirm
Internal Cleanser alleviates backaches, muscle aches, headaches,
colds, influenza and allergies, and improves impaired memory;
and that NutriFirm Vitamin H Serum prevents or reduces hairloss, including hair-loss in women after pregnancy.
The proposed consent order contains provisions designed to
prevent ValueVision from engaging in similar acts and practices
in the future.
Part I of the proposed order prohibits ValueVision from
making any unsubstantiated claim (a claim lacking competent and
reliable scientific evidence) that the WeightPerfect Fat Loss
Accelerators, Fight the Fat, NutriFirm Perfect Body Solution, or
any other food, drug, dietary supplement, or cosmetic: causes
substantial weight loss or fat loss; causes substantial loss in body
weight or body fat without exercise or restrictions on caloric
intake; prevents weight gain, regardless of exercise or caloric
intake; increases metabolic rate or burns calories; reduces or
eliminates cellulite; suppresses the appetite; causes substantial
loss in body weight or body fat while sleeping; prevents the
human body from absorbing fat; or enables consumers to lose
weight even if consumers eat foods that are high in fat, including
steaks, pizza, hamburgers, butter, fried chicken or chocolate.
Part II of the order prohibits unsubstantiated claims that
NutriFirm Internal Cleanser, or any other food, drug, or dietary
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supplement, alleviates back aches, muscle aches or headaches;
alleviates colds, influenza or allergies; or improves impaired
memory.
Part III of the order prohibits unsubstantiated claims that
NutriFirm Vitamin H Serum, or any other food, drug, dietary
supplement or cosmetic, prevents or slows the rate of hair-loss,
including hair-loss in women after pregnancy.
Part IV requires ValueVision to have competent and reliable
scientific evidence for any claims it makes that any food, drug,
dietary supplement, cellulite-treatment product or weight-loss
program can or will cure, treat, or prevent disease, or will have
any effect on the structure or function of the human body.
Part V of the order contains a consumer redress provision,
requiring ValueVision to send a letter to all purchasers of the
covered products from ValueVision since February 1, 2000,
offering a complete refund for up to three bottles of the product,
including shipping and handling charges. ValueVision may
choose to offer consumers the choice of a refund or a credit
toward the purchase of other ValueVision merchandise. The
order, and appendices 1 through 4 thereto, specify the content of
the consumer letters and of the envelopes in which the refund
offer and refund checks will be sent. Part V also requires
ValueVision to provide the Commission with documentation
regarding its efforts to provide refunds.
Part VI is a standard safe harbor for FDA-approved drug
claims, and Part VII is a standard safe harbor for food or dietary
supplement claims authorized under the Nutrition Labeling and
Education Act of 1990.
Parts VIII through XI of the order require ValueVision to keep
copies of relevant advertisements and materials substantiating
claims made in the advertisements, to provide copies of the order
to certain of its personnel, to notify the Commission of changes in
corporate structure, and to file compliance reports with the
Commission.

588

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 132
Analysis

Part XII provides that the order will terminate after twenty (20)
years under certain circumstances.
The purpose of this analysis is to facilitate public comment on
the proposed order, and it is not intended to constitute an official
interpretation of the agreement and proposed order or to modify in
any way their terms.
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IN THE MATTER OF

NATURAL ORGANICS, INC. AND
GERALD A. KESSLER
CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5 AND SEC. 12 OF THE FEDERAL TRADE COMM ISSION ACT
Docket 9294; File No. 9723175
Complaint, August 9, 2000--Decision, September 6, 2001
This consent order addresses advertising representations made by Respondent
Natural Organics, Inc. – and its principal, Respondent G erald A. Kessler –
about the efficacy of Pedi-Active A.D.D., a dietary supplement, in treating
Attention Deficit Hyperactivity Disorder (“ADHD”), or certain symptoms of
that disorder. The order, among other things, prohibits the respondents from
representing that Pedi-Active A.D.D. – or any other food, drug, or dietary
supp lement – (1) will improve the attentio n span of children w ho have difficulty
focusing on school work; (2) will improve the scholastic performance of
children who have difficulty focusing on school work; (3) will improve the
attention span of children who suffer from ADH D; (4) will improve the
scholastic performance of children who suffer from ADHD; or (5) can treat or
mitigate ADHD in children, unless the respondents possess competent and
reliable scientific evidence that substantiates the rep resentation. The order also
requires the respondents – before they market a product for children using the
name “A.D.D.,” or any other name that represents that the product can treat or
mitigate ADHD – to possess competent and reliable scientific evidence that
substantiates that representation. In addition, the order prohibits the
respondents from making any representation about the ability of any food, drug
or dietary supplement marketed for children to treat or cure any disease or
mental disorder, unless they possess competent and reliable scientific evidence
that substantiates the representation.

Participants
For the Commission: Matthew D. Gold, Kerry O’Brien, Dean
C. Graybill, Linda K. Badger, Erika Wodinsky, Jeffrey Klurfeld,
and Dennis Murphy.
For the Respondents: Mark Landau and John M. Desiderio,
Kaplan, Thomashower & Landau, and John R. Fleder, Stephen H.
McNamara, A. Wes Siegner, and Paul L. Ferrari, Hyman, Phelps
& McNamara, P.C.
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COMPLAINT
The Federal Trade Commission, having reason to believe that
Natural Organics, Inc., a corporation, and Gerald A. Kessler,
individually and as an officer of the corporation (“respondents”),
have violated the provisions of the Federal Trade Commission
Act, and it appearing to the Commission that this proceeding is in
the public interest, alleges:
1.Respondent Natural Organics, Inc. is a New York corporation
with its principal office or place of business at 548 Broadhollow
Road, Melville, New York 11747-3708. Natural Organics, Inc.,
does business as “Nature's Plus.”
2.Respondent Gerald A. Kessler is an officer of the corporate
respondent. Individually or in concert with others, he formulates,
directs, or controls the policies, acts, or practices of the
corporation, including the acts or practices alleged in this
complaint. His principal office or place of business is the same as
that of Natural Organics, Inc.
3.Respondents have manufactured, advertised, labeled, offered for
sale, sold, and distributed products to the public, including “PediActive A.D.D.” Pedi-Active A.D.D. is a “food” and/or “drug”
within the meaning of Sections 12 and 15 of the Federal Trade
Commission Act.
4.Pedi-Active A.D.D. is targeted to parents of children with
Attention Deficit/Hyperactivity Disorder (“ADHD”). As defined
in the American Psychiatric Association, Diagnostic and
Statistical Manual of Mental Disorders, (4th ed. 1994), ADHD is a
widely-recognized developmental disorder of childhood
characterized by a persistent pattern of inattention and/or
hyperactivity-impulsiveness that is more frequent and severe than
is typically observed in individuals at a comparable level of
development. A prior edition of the American Psychiatric
Association’s Manual referred to this disorder as Attention Deficit
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Disorder, or “ADD.” For this reason, the terms ADHD and ADD
are often used interchangeably.
5.The acts and practices of respondents alleged in this complaint
have been in or affecting commerce, as “commerce” is defined in
Section 4 of the Federal Trade Commission Act.
6.Respondents have disseminated or have caused to be
disseminated advertisements for Pedi-Active A.D.D., including
but not necessarily limited to the attached Exhibits A through D.
These advertisements contain the following statements and
depictions:
A. Print Advertisement for Pedi-Active A.D.D. (Exhibit A):
“If yelling, begging and pleading doesn't get your child
to do their homework, maybe this will.
[picture of child who is holding a pen and apparently
focusing on his work is shown next to a bottle of PediActive A.D.D.]
REPORT CARD. Not working up to capabilities. Has
difficulty paying attention. Does not follow instructions.
Does not work well with others.
In many cases children will score very high on I.Q. tests.
Still, they do not perform as well in school as their parents
and teachers know they can. The problem is often not their
intelligence, but the child's inability to remain focused. A
skill which is essential for success in the classroom and
beyond.
Nature's Plus has approached the problems of the active
child from a nutritional perspective. Pedi-Active A.D.D.TM,
a formula which combines phosphatidylserine, DMAE and
activated soy phosphatides in a state-of-the-art nutritional
supplement. Each incredibly delicious, mixed berry flavor,
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chewable tablet supplies a complete profile of the most
advanced neuronutrients available.
Isn't your child worth the best nutritional support science
has to offer?
....”
B. Brochure for Pedi-Active A.D.D. (Exhibit B):
“NUTRITIONAL SUPPORT FOR THE ACTIVE
CHILD
[picture of very young child holding teddy bear is shown]
ADVANCED DIETARY DELIVERY SYSTEM
PEDI-ACTIVE A.D.D.
Phosphatidylserine DMAE Complex
[report card depicted showing poor to satisfactory
performance]
Not working up to capabilities.
Has difficulty paying attention.
Does not follow instructions.
Does not work well with others.
In many cases children will score very high on I.Q. tests.
Still, they do not perform as well in school as their parents
and teachers know they can. The problem is often not their
intelligence, but the child's inability to remain focused. A
skill which is essential for success in the classroom and
beyond.
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Nature's Plus has approached the problems of the active
child from a nutritional perspective. Introducing PediActive A.D.D., a precisely calibrated formula designed for
the active child. Each incredibly delicious, chewable tablet
supplies a complete profile of the most advanced
neuronutrients available, including a diversified
combination of phosphatidylserine, DMAE and activated
soy phosphatides, such as phosphatidylcholine. Pedi-Active
A.D.D. is a state-of-the-art nutritional supplement that
naturally complements an active child's delicate system.
Isn't your child worth the best nutritional support
science has to offer?
[bottle of Pedi-Active A.D.D. is depicted]
....”
C. Letter Sent To Consumers Who Inquire About Pedi-Active
A.D.D. (Exhibit C):
“....
Dear [consumer's name]:
Thank you for your interest in Pedi-Active A.D.D. from
Nature's Plus. We know that sometimes yelling, pleading
and begging your child to [sic] their homework just isn't
enough. Research has shown that many of the problems
[sic] a child who is hyperactive or suffering from Attention
Deficit Disorder can be related to improper nutrition. What
your child needs is a nutritional supplement that supplies a
complete profile of the most advanced neuronutrients
available to help your child live up to their full potential.
Each delicious mixed berry flavored chewable tablet
combines phosphatidylserine, DMAE and activated soy
phosphatides to provide the nutritional support your active
child needs.
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....
Sincerely,
[signature]
Gerald Kessler
Founder, Nature's Plus
[coupons for Pedi-Active A.D.D. and another product are
attached to bottom of letter]”
D. Natural Organics’ World Wide Web Advertisement for
Pedi-Active A.D.D. (Exhibit D):
“Pedi-Active A.D.D. Chewables
....”
7.Through the means described in Paragraph 6, respondents have
represented, expressly or by implication, that Pedi-Active A.D.D.
will:
A. improve the attention span of children who have difficulty
focusing on school work;
B. improve the scholastic performance of children who have
difficulty focusing on school work;
C. improve the attention span of children who suffer from
ADHD;
D. improve the scholastic performance of children who suffer
from ADHD; and
E. treat or mitigate ADHD or its symptoms.
8.Through the means described in Paragraph 6, respondents have
represented, expressly or by implication, that they possessed and
relied upon a reasonable basis that substantiated the
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representations set forth in Paragraph 7, at the time the
representations were made.
9.In truth and in fact, respondents did not possess and rely upon a
reasonable basis that substantiated the representations set forth in
Paragraph 7, at the time the representations were made. Therefore,
the representation set forth in Paragraph 8 was, and is, false or
misleading.
10.The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices, and the
making of false advertisements, in or affecting commerce in
violation of Sections 5(a) and 12 of the Federal Trade
Commission Act.
NOTICE
Proceedings on the charges asserted against the respondents
named in this complaint will be held before an Administrative
Law Judge (ALJ) of the Federal Trade Commission, under
Part 3 of the Commission’s Rules of Practice, 16 C.F.R. Part 3.
A copy of Part 3 of the Rules is enclosed with this complaint.
You are notified that the opportunity is afforded you to file
with the Commission an answer to this complaint on or before the
twentieth (20th) day after service of it upon you. An answer in
which the allegations of the complaint are contested shall contain
a concise statement of the facts constituting each ground of
defense; and specific admission, denial, or explanation of each
fact alleged in the complaint or, if you are without knowledge
thereof, a statement to that effect. Allegations of the complaint
not thus answered shall be deemed to have been admitted.
If you elect not to contest the allegations of fact set forth in the
complaint, the answer shall consist of a statement that you admit
all of the material allegations to be true. Such an answer shall
constitute a waiver of hearings as to the facts alleged in the
complaint, and together with the complaint will provide a record
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basis on which the ALJ shall file an initial decision containing
appropriate findings and conclusions and an appropriate order
disposing of the proceeding. In such answer you may, however,
reserve the right to submit proposed findings and conclusions and
the right to appeal the initial decision to the Commission under
Section 3.52 of the Commission's Rules of Practice for
Adjudicative Proceedings.
Failure to answer within the time above provided shall be
deemed to constitute a waiver of your right to appear and contest
the allegations of the complaint and shall authorize the ALJ,
without further notice to you, to find the facts to be as alleged in
the complaint and to enter an initial decision containing such
findings, appropriate conclusions and order.
The ALJ will schedule an initial prehearing scheduling
conference to be held not later than 7 days after the last answer is
filed by any party named as a respondent in the complaint. Unless
otherwise directed by the ALJ, the scheduling conference and
further proceedings will take place at the Federal Trade
Commission, 600 Pennsylvania Avenue, N.W., Washington, D.C.
20580. Rule 3.21(a) requires a meeting of the parties’ counsel as
early as practicable before the prehearing scheduling conference,
and Rule 3.31(b) obligates counsel for each party, within 5 days of
receiving a respondent’s answer, to make certain initial
disclosures without awaiting a formal discovery request.
Notice is hereby given to each of the respondents named in this
complaint that a hearing before the ALJ on the charges set forth in
this complaint will begin on April 9, 2001, at
10:00 A.M., or such other date and time as determined by the
ALJ, in Room 532, Federal Trade Commission Building, 600
Pennsylvania Avenue, N.W., Washington, D.C. 20580. At the
hearing, you will have the right under the Federal Trade
Commission Act to appear and show cause why an order should
not be entered requiring you to cease and desist from the
violations of law charged in this complaint.
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The following is the form of order which the Commission has
reason to believe should issue if the facts are found to be as
alleged in the complaint. If, however, the Commission should
conclude from record facts developed in any adjudicative
proceedings in this matter that the proposed order provisions
might be inadequate to fully protect the consuming public, the
Commission may order such other relief as it finds necessary or
appropriate, including corrective advertising or other affirmative
disclosure.
Moreover, the Commission has reason to believe that, if the
facts are found as alleged in the complaint, it may be necessary
and appropriate for the Commission to seek relief to redress injury
to consumers, or other persons, partnerships or corporations, in
the form of restitution and refunds for past, present, and future
consumers and such other types of relief as are set forth in Section
19(b) of the Federal Trade Commission Act. The Commission
will determine whether to apply to a court for such relief on the
basis of the adjudicative proceedings in this matter and such other
factors as are relevant to consider the necessity and
appropriateness of such action.
ORDER
DEFINITIONS
For purposes of this order, the following definitions shall
apply:
1.“Competent and reliable scientific evidence” shall mean tests,
analyses, research, studies, or other evidence based on the
expertise of professionals in the relevant area, that has been
conducted and evaluated in an objective manner by persons
qualified to do so, using procedures generally accepted in the
profession to yield accurate and reliable results.
2.“Substantially similar product” shall mean any product that is
substantially similar in ingredients, composition, and properties.
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3.“ADHD” shall mean Attention Deficit/Hyperactivity Disorder,
as defined in American Psychiatric Association, Diagnostic and
Statistical Manual of Mental Disorders, (4th ed. 1994).
4.Unless otherwise specified, “respondents” shall mean Natural
Organics, Inc., a corporation, its successors and assigns and its
officers; Gerald A. Kessler, individually and as an officer of the
corporation; and each of the above's agents, representatives, and
employees.
5.“Commerce” shall mean as defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. § 44.
VI.
IT IS ORDERED that respondents, directly or through any
corporation, subsidiary, division, or other device, in connection
with the manufacturing, labeling, advertising, promotion, offering
for sale, sale, or distribution of Pedi-Active A.D.D. or any other
food, drug, or dietary supplement, as “food” and “drug” are
defined in Section 15 of the Federal Trade Commission Act, in or
affecting commerce, shall not make any representation, in any
manner, expressly or by implication, that such product:
A. will improve the attention span of children who have
difficulty focusing on school work;
B. will improve the scholastic performance of children who
have difficulty focusing on school work;
C. will improve the attention span of children who suffer from
ADHD;
D. will improve the scholastic performance of children who
suffer from ADHD; or
E. can treat or mitigate ADHD or its symptoms;
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unless, at the time the representation is made, respondents possess
and rely upon competent and reliable scientific evidence that
substantiates the representation.
VII.
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, or other device, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of Pedi-Active
A.D.D. or any substantially similar product in or affecting
commerce, shall not use the name “A.D.D.” or any other name
that represents expressly or by implication, that the product can
treat or mitigate ADHD or its symptoms unless, at the time the
representation is made, respondents possess and rely upon
competent and reliable scientific evidence that substantiates the
representation.
VIII.
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, or other device, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of any food, drug
or dietary supplement, as “food” and “drug” are defined in Section
15 of the Federal Trade Commission Act, in or affecting
commerce, shall not make any representation, in any manner,
expressly or by implication, about the health benefits,
performance, or efficacy of such product, unless, at the time the
representation is made, respondents possess and rely upon
competent and reliable scientific evidence that substantiates the
representation.
IX.
Nothing in this order shall prohibit respondents from making
any representation for any drug that is permitted in labeling for
such drug under any tentative final or final standard promulgated
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by the Food and Drug Administration, or under any new drug
application approved by the Food and Drug Administration.
X.
Nothing in this order shall prohibit respondents from making
any representation for any product that is specifically permitted in
labeling for such product by regulations promulgated by the Food
and Drug Administration pursuant to the Nutrition Labeling and
Education Act of 1990.
XI.
IT IS FURTHER ORDERED that respondent Natural
Organics, Inc., and its successors and assigns, and respondent
Gerald A. Kessler shall, for five (5) years after the last date of
dissemination of any representation covered by this order,
maintain and upon request make available to the Federal Trade
Commission for inspection and copying:
A All advertisements and promotional materials containing the
representation;
B All materials that were relied upon in disseminating the
representation; and
C All tests, reports, studies, surveys, demonstrations, or other
evidence in their possession or control that contradict,
qualify, or call into question the representation, or the basis
relied upon for the representation, including complaints and
other communications with consumers or with
governmental or consumer protection organizations.
XII.
IT IS FURTHER ORDERED that respondent Natural
Organics, Inc., and its successors and assigns, and respondent
Gerald A. Kessler shall deliver a copy of this order to all current
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and future principals, officers, directors, and managers, and to all
current and future employees, agents, and representatives having
responsibilities with respect to the subject matter of this order, and
shall secure from each such person a signed and dated statement
acknowledging receipt of the order. Respondents shall deliver
this order to current personnel within thirty (30) days after the date
of service of this order, and to future personnel within thirty (30)
days after the person assumes such position or responsibilities.
Respondents shall maintain and upon request make available to
the Federal Trade Commission for inspection and copying a copy
of each signed statement acknowledging receipt of the order.
XIII.
IT IS FURTHER ORDERED that respondent Natural
Organics, Inc. and its successors and assigns shall notify the
Commission at least thirty (30) days prior to any change in the
corporation that may affect compliance obligations arising under
this order, including but not limited to a dissolution, assignment,
sale, merger, or other action that would result in the emergence of
a successor corporation; the creation or dissolution of a
subsidiary, parent, or affiliate that engages in any acts or practices
subject to this order; the proposed filing of a bankruptcy petition;
or a change in the corporate name or address. Provided, however,
that, with respect to any proposed change in the corporation about
which respondent learns less than thirty (30) days prior to the date
such action is to take place, respondent shall notify the
Commission as soon as is practicable after obtaining such
knowledge. All notices required by this Part shall be sent by
certified mail to the Associate Director, Division of Enforcement,
Bureau of Consumer Protection, Federal Trade Commission,
Washington, D.C. 20580.
XIV.
IT IS FURTHER ORDERED that respondent Gerald A.
Kessler, for a period of ten (10) years after the date of issuance of
this order, shall notify the Commission of the discontinuance of

602

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 132
Complaint

his current business or employment, or of his affiliation with any
new business or employment. The notice shall include
respondent's new business address and telephone number and a
description of the nature of the business or employment and his
duties and responsibilities. All notices required by this Part shall
be sent by certified mail to the Associate Director, Division of
Enforcement, Bureau of Consumer Protection, Federal Trade
Commission, Washington, D.C. 20580.
XV.
IT IS FURTHER ORDERED that respondent Natural
Organics, Inc., and its successors and assigns, and respondent
Gerald A. Kessler shall, within sixty (60) days after the date of
service of this order, and at such other times as the Federal Trade
Commission may require, file with the Commission a report, in
writing, setting forth in detail the manner and form in which they
have complied with this order.
XVI.
This order will terminate twenty (20) years from the date of its
issuance, or twenty (20) years from the most recent date that the
United States or the Federal Trade Commission files a complaint
(with or without an accompanying consent decree) in federal court
alleging any violation of the order, whichever comes later;
Provided, however, that the filing of such a complaint will not
affect the duration of:
A Any Part in this order that terminates in less than twenty
(20) years;
B This order's application to any respondent that is not named
as a defendant in such complaint; and
C This order if such complaint is filed after the order has
terminated pursuant to this Part.
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Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this Part as
though the complaint had never been filed, except that the order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.
IN WITNESS WHEREOF, the Federal Trade Commission has
caused this complaint to be signed by its Secretary and its official
seal to be hereto affixed at Washington, D.C. this ninth day of
August, 2000.
By the Commission.
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DECISION AND ORDER
The Commission having heretofore issued its complaint
charging the respondents named in the caption hereof with
violation of Sections 5 and 12 of the Federal Trade Commission
Act, as amended, and the respondents having been served with a
copy of that complaint, together with a notice of contemplated
relief; and
The respondents, their attorneys, and counsel for the
Commission having thereafter executed an agreement containing a
consent order, an admission by the respondents of all the
jurisdictional facts set forth in the complaint, a statement that the
signing of said agreement is for settlement purposes only and does
not constitute an admission by respondents that the law has been
violated as alleged in such complaint, or that the facts as alleged
in such complaint, other than jurisdictional facts, are true, and
waivers and other provisions as required by the Commission's
Rules; and
The Secretary of the Commission having thereafter withdrawn
this matter from adjudication in accordance with § 3.25(c) of its
Rules; and
The Commission having considered the matter and having
thereupon accepted the executed consent agreement and placed
such agreement on the public record for a period of thirty (30)
days, now in further conformity with the procedure prescribed in §
3.25(f) of its Rules, the Commission hereby makes the following
jurisdictional findings and enters the following order:
1. Respondent Natural Organics is a New York corporation
with its principal office or place of business at 548 Broadhollow
Road, Melville, New York 11747-3708. Natural Organics also
does business as Nature’s Plus.
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Respondent Gerald A. Kessler is an officer of the corporate
respondent. Individually or in concert with others, he formulates,
directs, or controls the policies, acts, or practices of the
corporation.
2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the respondents, and the
proceeding is in the public interest.
ORDER
DEFINITIONS
For purposes of this order, the following definitions shall
apply:
1. “Competent and reliable scientific evidence” shall mean tests,
analyses, research, studies, or other evidence based on the
expertise of professionals in the relevant area, that has been
conducted and evaluated in an objective manner by persons
qualified to do so, using procedures generally accepted in the
profession to yield accurate and reliable results.
2. “Substantially similar product” shall mean any product that is
substantially similar in ingredients, composition, and properties.
3. “ADHD” shall mean Attention Deficit/Hyperactivity Disorder,
a widely-recognized developmental disorder of childhood
characterized by a persistent pattern of inattention and/or
hyperactivity-impulsiveness that is more frequent and severe than
is typically observed in individuals at a comparable level of
development, as identified in American Psychiatric Association,
Diagnostic and Statistical Manual of Mental Disorders, (4th ed.
1994).
4. “Children” shall mean individuals under the age of 13.
5. “Mental disorder” shall mean any disorder that meets the
criteria for a specific disorder identified in American Psychiatric
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Association, Diagnostic and Statistical Manual of Mental
Disorders, (4th ed. 1994).
6. Unless otherwise specified, “respondents” shall mean Natural
Organics, Inc., a corporation, its successors and assigns and its
officers; Gerald A. Kessler, individually and as an officer of the
corporation; and each of the above's agents, representatives, and
employees.
7. “Commerce” shall mean as defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. § 44.
I
IT IS ORDERED that respondents, directly or through any
corporation, subsidiary, division, or other device, in connection
with the manufacturing, labeling, advertising, promotion, offering
for sale, sale, or distribution of Pedi-Active A.D.D. or any other
food, drug, or dietary supplement, as “food” and “drug” are
defined in Section 15 of the Federal Trade Commission Act, in or
affecting commerce, shall not make any representation, in any
manner, expressly or by implication, that such product:
A. will improve the attention span of children who have
difficulty focusing on school work;
B. will improve the scholastic performance of children who
have difficulty focusing on school work;
C. will improve the attention span of children who suffer from
ADHD;
D. will improve the scholastic performance of children who
suffer from ADHD; or
E. can treat or mitigate ADHD in children;
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unless, at the time the representation is made, respondents possess
and rely upon competent and
reliable scientific evidence that substantiates the representation.
II
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, or other device, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of Pedi-Active
A.D.D. or any substantially similar product marketed for children
in or affecting commerce, shall not use the name “A.D.D.” or any
other name that represents expressly or by implication, that the
product can treat or mitigate ADHD unless, at the time the
representation is made, respondents possess and rely upon
competent and reliable scientific evidence that substantiates the
representation.
III
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, or other device, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of any food, drug
or dietary supplement marketed for children, as “food” and “drug”
are defined in Section 15 of the Federal Trade Commission Act, in
or affecting commerce, shall not make any representation, in any
manner, expressly or by implication, regarding the ability of such
product to treat or cure any disease or mental disorder unless, at
the time the representation is made, respondents possess and rely
upon competent and reliable scientific evidence that substantiates
the representation.
IV
Nothing in this order shall prohibit respondents from making
any representation for any product that is specifically permitted in
labeling for such product either by regulations promulgated by the
Food and Drug Administration pursuant to the Nutrition Labeling
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and Education Act of 1990, or pursuant to Sections 303-304 of the
Food and Drug Administration Modernization Act of 1997.
V
Nothing in this order shall be constituted as a waiver of
respondents’ right to engage in speech protected by the First
Amendment to the Constitution of the United States.
VI
IT IS FURTHER ORDERED that this order shall not apply to
any product sold or distributed to consumers by third parties under
private labeling agreements with respondents, their successors or
assigns, provided respondents, their successors or assigns, do not
participate in any manner, directly or indirectly, in the funding,
preparation or dissemination of any advertising of said products to
consumers.
VII
IT IS FURTHER ORDERED that respondent Natural
Organics, Inc., and its successors and assigns, and respondent
Gerald A. Kessler shall, for five (5) years after the last date of
dissemination of any representation covered by this order,
maintain and upon request make available to the Federal Trade
Commission for inspection and copying:
1 All advertisements and promotional materials containing the
representation;
2 All materials that were relied upon in disseminating the
representation; and
3 All tests, reports, studies, surveys, demonstrations, or other
evidence in their possession or control that contradict,
qualify, or call into question the representation, or the basis
relied upon for the representation, including complaints and
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other communications with consumers or with
governmental or consumer protection organizations.
VIII
IT IS FURTHER ORDERED that respondent Natural
Organics, Inc., and its successors and assigns, and respondent
Gerald A. Kessler shall deliver a copy of this order to all current
and future principals, officers, directors, and managers, and to all
current and future employees, agents, and representatives having
responsibilities with respect to the subject matter of this order, and
shall secure from each such person a signed and dated statement
acknowledging receipt of the order. Respondents shall deliver
this order to current personnel within thirty (30) days after the
date of service of this order, and to future personnel within thirty
(30) days after the person assumes such position or
responsibilities. Respondents shall maintain and upon request
make available to the Federal Trade Commission for inspection
and copying a copy of each signed statement acknowledging
receipt of the order.
IX
IT IS FURTHER ORDERED that respondent Natural
Organics, Inc. and its successors and assigns shall notify the
Commission at least thirty (30) days prior to any change in the
corporation that may affect compliance obligations arising under
this order, including but not limited to a dissolution, assignment,
sale, merger, or other action that would result in the emergence of
a successor corporation; the creation or dissolution of a
subsidiary, parent, or affiliate that engages in any acts or practices
subject to this order; the proposed filing of a bankruptcy petition;
or a change in the corporate name or address. Provided, however,
that, with respect to any proposed change in the corporation about
which respondent learns less than thirty (30) days prior to the date
such action is to take place, respondent shall notify the
Commission as soon as is practicable after obtaining such
knowledge. All notices required by this Part shall be sent by
certified mail to the Associate Director, Division of Enforcement,
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Bureau of Consumer Protection, Federal Trade Commission,
Washington, D.C. 20580.
X
IT IS FURTHER ORDERED that respondent Gerald A.
Kessler, for a period of ten (10) years after the date of issuance of
this order, shall notify the Commission of the discontinuance of
his current business or employment, or of his affiliation with any
new business or
employment. The notice shall include respondent's new business
address and telephone number and a description of the nature of
the business or employment and his duties and responsibilities.
All notices required by this Part shall be sent by certified mail to
the Associate Director, Division of Enforcement, Bureau of
Consumer Protection, Federal Trade Commission, Washington,
D.C. 20580.
XI
IT IS FURTHER ORDERED that respondent Natural
Organics, Inc., and its successors and assigns, and respondent
Gerald A. Kessler shall, within sixty (60) days after the date of
service of this order, and at such other times as the Federal Trade
Commission may require, file with the Commission a report, in
writing, setting forth in detail the manner and form in which they
have complied with this order.
XII
This order will terminate on September 6, 2021, or twenty (20)
years from the most recent date that the United States or the
Federal Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any
violation of the order, whichever comes later; Provided, however,
that the filing of such a complaint will not affect the duration of:
1 Any Part in this order that terminates in less than twenty
(20) years;
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2 This order's application to any respondent that is not named
as a defendant in such complaint; and
3 This order if such complaint is filed after the order has
terminated pursuant to this Part.
Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this Part as
though the complaint had never been filed, except that the order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.
By the Commission.
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Analysis of Proposed Consent Order to Aid Public Comment
The Federal Trade Commission has accepted an agreement to a
proposed consent order with Natural Organics, Inc. and Gerald A.
Kessler, the principal who controlled this corporation (referred to
collectively as “Respondents”). The agreement would settle a
complaint by the Federal Trade Commission that Respondents
engaged in unfair or deceptive acts or practices in violation of
Sections 5 and 12 of the Federal Trade Commission Act.
The proposed consent order has been placed on the public
record for thirty (30) days for reception of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received and will
decide whether it should withdraw from the agreement or make
final the agreement's proposed order.
This matter concerns advertising representations made about
Pedi-Active A.D.D., a dietary supplement. The administrative
complaint alleged that Respondents violated the FTC Act by
disseminating advertisements that made unsubstantiated efficacy
claims about the ability of Pedi-Active A.D.D. to treat Attention
Deficit Hyperactivity Disorder (“ADHD”) or certain symptoms of
that disorder. Specifically, the complaint alleged that
Respondents made unsubstantiated claims that Pedi-Active
A.D.D. will: (1) improve the attention span of children who have
difficulty focusing on school work; (2) improve the scholastic
performance of children who have difficulty focusing on school
work; (3) improve the attention span of children who suffer from
ADHD; (4) improve the scholastic performance of children who
suffer from ADHD; and (5) treat or mitigate ADHD or its
symptoms.
The proposed consent order contains provisions designed to
prevent Respondents from engaging in acts and practices similar
to those alleged in the complaint in the future. Part I of the
proposed consent order prohibits Respondents from claiming that
Pedi-Active A.D.D. or any other food, drug, or dietary supplement
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(1) will improve the attention span of children who have difficulty
focusing on school work, (2) will improve the scholastic
performance of children who have difficulty focusing on school
work, (3) will improve the attention span of children who suffer
from ADHD, (4) will improve the scholastic performance of
children who suffer from ADHD, or (5) can treat or mitigate
ADHD in children, unless they possess competent and reliable
scientific evidence substantiating the claim. In addition, Part II of
the proposed consent order requires Respondents to possess
competent and reliable scientific evidence before they market a
product for children using the name “A.D.D.” or any other name
that represents that the product can treat or mitigate ADHD.
Finally, Part III of the proposed order prohibits Respondents from
making any representation about the ability of any food, drug or
dietary supplement marketed for children to treat or cure any
disease or mental disorder, unless they possess competent and
reliable scientific evidence.
Part IV of the proposed order states that Respondents will be
permitted to make claims that the FDA has approved pursuant to
the Nutrition Labeling and Education Act of 1990, or pursuant to
Sections 303-304 of the Food and Drug Administration
Modernization Act of 1997.
Part V of the proposed order states that nothing in the order
constitutes a waiver of Respondents’ First Amendment rights.
As set out in Part VI of the proposed order, the proposed
consent order will not apply to any product sold or distributed to
consumers by third parties under private labeling agreements with
Respondents, provided Respondents do not participate in any
manner in the funding, preparation or dissemination of the
product's advertising.
The remainder of the proposed consent order contains
provisions regarding distribution of the order, record-keeping,
notification of changes in corporate status or employment,
termination of the order, and the filing of a compliance report.
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The purpose of this analysis is to facilitate public comment on
the proposed order, and it is not intended to constitute an official
interpretation of the agreement and proposed order or to modify in
any way their terms.
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IN THE MATTER OF

WARNER COMMUNICATIONS, INC.
CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5 OF THE FEDERAL TRADE COM MISSION ACT
Docket C-4025; File No. 0010231
Complaint, September 17, 2001--Decision, September 17, 2001
This consent order addresses an agreement between Respondent Warner
Communicatio ns Inc. – a subsid iary of AOL Tim e W arner Inc. – and ce rtain
subsid iaries of Vivendi U niversal S.A. co ncerning price and adve rtising levels
for certain aud io and video products featuring opera singers Luciano P avaro tti,
Placido D omingo, and Jo se Carreras, known collectively as T he T hree T enors.
The orde r, among other things, prohibits the respondent from agreeing with a
com petitor (1) to fix, raise, or stabilize prices for any a udio product, or (2) to
prohibit, restrict, or limit truthful, non-deceptive advertising and promotion for
any audio product. The order also permits the respondent to join with other
sellers to prevent the advertising, marketing o r sale to c hildren of aud io
products or video products labeled or rated with a parental advisory or
cautionary statement as to co ntent.

Participants
For the Commission: Geoffrey M. Green, John Roberti, Cary
Zuk, Melissa Westman-Cherry, Geoffrey D. Oliver, Richard B.
Dagen, Rendell A. Davis, Jr., Roberta S. Baruch, Daniel P.
Ducore, John Howell, Michael G. Vita, and Daniel P. O’Brien.
For the Respondent: Robert Joffe, Katherine Forrest, and John
M. Lundine, Cravath, Swaine & Moore, George S. Cary and
Tanya Dunn, Cleary, Gottlieb, Steen, & Hamilton, and Paul T.
Cappuccio, Ed Weiss and Paul Washington, Warner
Communications Inc.
COMPLAINT
Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act, the
Federal Trade Commission (“Commission”), having reason to
believe that Warner Communications Inc., a corporation,
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hereinafter sometimes referred to as "respondent," has violated the
provisions of said Act, and it appearing to the Commission that a
proceeding in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows:
1. Respondent Warner Communications Inc. (“Warner”) is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Delaware, with its office and
principal place of business located at 75 Rockefeller Plaza, New
York, New York 10019. Warner is a subsidiary of AOL Time
Warner Inc.
2. PolyGram Holding, Inc. (“PolyGram Holding”) is a
corporation organized, existing, and doing business under and by
virtue of the laws of the State of Delaware with its office and
principal place of business located at 825 Eighth Avenue, New
York, New York 10019.
3. Decca Music Group Limited (“Decca Music”) is a corporation
organized, existing and doing business under and by virtue of the
laws of the United Kingdom, with its office and principal place of
business located at 347-353 Chiswick High Road, London,
England W4 4HS. Decca Music is successor to, and was formerly
named, The Decca Record Company Limited (“Decca Records”).
4. UMG Recordings, Inc. (“UMG”) is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Delaware, with its office and principal place of business
located at 2220 Colorado Avenue, Santa Monica, California
90404. UMG is successor to, and was formerly named, PolyGram
Records, Inc. (“PolyGram Records”).
5. Universal Music & Video Distribution Corp. (“UMVD”) is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Delaware, with its office and
principal place of business located at 10 Universal City Plaza,
Universal City, California 91608. UMVD became the successor
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corporation to PolyGram Group Distribution, Inc. (“PolyGram
Distribution”) when PolyGram Distribution merged with UMVD
on May 1, 2000. PolyGram Holding, Decca Music, UMG, and
UMVD are all subsidiaries or affiliates of Vivendi Universal S.A.,
a French corporation.
6. Warner, acting directly and through certain subsidiaries
(collectively, “Warner Music Group”), has for many years been
engaged in the business of producing, marketing, and distributing
pre-recorded music and videos in the United States and
worldwide.
7. PolyGram N.V. (“PolyGram”), a Netherlands corporation,
acting directly and through certain subsidiaries (collectively,
“PolyGram Music Group”), was for many years engaged in the
business of producing, marketing, and distributing pre-recorded
music and videos in the United States and worldwide. Among the
firms composing the PolyGram Music Group were PolyGram
Holding, Decca Records, PolyGram Records, and PolyGram
Distribution. In December 1998, PolyGram was acquired by The
Seagram Company Ltd., a Canadian corporation. Two years later,
The Seagram Company Ltd. merged with Vivendi S.A. and Canal
Plus S.A., to form Vivendi Universal S.A.
8. The acts and practices of Warner, PolyGram Holding, Decca
Records (predecessor to Decca Music), PolyGram Records
(predecessor to UMG), and PolyGram Distribution (predecessor to
UMVD), including the acts and practices alleged herein, are in
commerce or affect commerce, as "commerce" is defined in
Section 4 of the Federal Trade Commission Act, 15 U.S.C. § 44.
9. The Three Tenors is a musical joint venture consisting of
renowned opera singers Luciano Pavarotti, Placido Domingo, and
Jose Carreras. Beginning in 1990, The Three Tenors have come
together every four years at the site of the World Cup soccer finals
for a combination live concert and recording session. The concert
promoter is responsible for producing the master recordings.
Prior to each performance, the concert promoter selects one (or
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more) of the major music/video distribution companies to
distribute compact discs, cassettes, videocassettes, and videodiscs
derived from the master recordings.
10. Distribution rights to the original 1990 Three Tenors
performance, entitled The Three Tenors, were acquired by
PolyGram Music Group. Distribution rights to the follow-up
performance, The Three Tenors in Concert 1994, were acquired
by Warner Music Group.
11. In a contract dated December 19, 1997, Warner Music Group
and PolyGram Music Group agreed to collaborate in the
distribution of audio and video products derived from the next
Three Tenors World Cup concert, scheduled for Paris on July 10,
1998. Among the important undertakings of the parties were the
following:
(a) Warner Music Group would secure from the concert
promoter worldwide audio, home video, and television
broadcast rights to the 1998 Three Tenors concert (the
“Rights”);
(b) Warner Music Group would exploit the Rights within the
United States;
(c) Warner Music Group would license to PolyGram Music
Group the right to exploit the Rights outside of the United
States;
(d) Warner Music Group and PolyGram Music Group would
each be entitled to
50 percent of the net profits and net
losses derived from the worldwide exploitation of the
Rights (as well as from the production of a Greatest Hits
album and/or a Box Set incorporating the 1990, 1994, and
1998 Three Tenors albums);
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(e) PolyGram Music Group would reimburse Warner Music
Group for 50 percent of any advance paid to the concert
promoter; and
(f) other expenses incurred by either Warner Music Group or
PolyGram Music Group in the exploitation of the Rights
(e.g., manufacture, advertising, marketing, and
distribution) would be deducted from revenues for
purposes of calculating net profits (losses).
12. Warner Music Group and PolyGram Music Group were
concerned that the audio and video products that would be derived
from the upcoming Three Tenors concert in Paris would be
neither as original nor as commercially appealing as the earlier
Three Tenors releases.
13. In 1998, Warner and certain other members of Warner Music
Group, and PolyGram Holding, Decca Records, PolyGram
Records, and PolyGram Distribution, entered into an agreement
not to compete. PolyGram Holding, Decca Records, PolyGram
Records, and PolyGram Distribution agreed not to discount and
not to advertise the 1990 Three Tenors album and video from
August 1, 1998 through October 15, 1998. In return, Warner and
certain other members of Warner Music Group agreed not to
discount and not to advertise the 1994 Three Tenors album and
video from August 1, 1998 through October 15, 1998. The parties
referred to their agreement not to compete worldwide during this
period as the “moratorium.”
14. The third Three Tenors album and video, entitled The Three
Tenors -- Paris 1998, were released in the United States on
August 18, 1998, and were distributed in the United States by
Warner Music Group. During the moratorium period, August 1
through October 15, PolyGram Holding, Decca Records,
PolyGram Records, and PolyGram Distribution refrained from
discounting or advertising the 1990 Three Tenors album and video
in the United States. During this period, Warner and Warner
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Music Group likewise refrained from discounting or advertising
the 1994 Three Tenors album and video in the United States.
15. The moratorium agreement was not reasonably necessary to
the formation or to the efficient operation of the joint venture
between Warner Music Group and PolyGram Music Group.
16. The effect of the moratorium agreement among Warner,
certain other members of Warner Music Group, PolyGram
Holding, Decca Records, PolyGram Records, and PolyGram
Distribution, as alleged herein, was to restrain competition
unreasonably, to increase prices, and to injure consumers.
Violations Alleged
17. As set forth in Paragraph 13 above, Warner, PolyGram
Holding, Decca Records (predecessor to Decca Music), PolyGram
Records (predecessor to UMG), and PolyGram Distribution
(predecessor to UMVD) agreed to restrict price competition, in
violation of Section 5 of the Federal Trade Commission Act, as
amended.
18. As set forth in Paragraph 13 above, Warner, PolyGram
Holding, Decca Records (predecessor to Decca Music), PolyGram
Records (predecessor to UMG), and PolyGram Distribution
(predecessor to UMVD) agreed to forgo advertising, in violation
of Section 5 of the Federal Trade Commission Act, as amended.
19. The acts and practices of respondent, as alleged herein,
constitute unfair methods of competition in or affecting commerce
in violation of Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45. Such acts and practices, or the effects
thereof, will continue or recur in the absence of appropriate relief.
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WHEREFORE, THE PREMISES CONSIDERED, the Federal
Trade Commission on this seventeenth day of September, 2001
issues its complaint against respondent.
By the Commission, Chairman Muris recused.
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DECISION AND ORDER
The Federal Trade Commission having initiated an
investigation of certain acts and practices of Respondent, Warner
Communications Inc., and Respondent having been furnished
thereafter with a copy of the draft of Complaint that the Bureau of
Competition proposed to present to the Commission for its
consideration and which, if issued, would charge Respondent with
violations of Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45; and
Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order (“Consent Agreement”), containing an admission by
Respondent of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and
The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondent
has violated the said Act, and that a Complaint should issue
stating its charges in that respect, and having accepted the
executed Consent Agreement and placed such Consent Agreement
on the public record for a period of thirty (30) days for the receipt
and consideration of public comments, now in further conformity
with the procedure described in Commission Rule 2.34, 16 C.F.R.
§ 2.34, the Commission hereby issues its Complaint, makes the
following jurisdictional findings and issues the following Order:
1. Proposed Respondent Warner Communications Inc. is a
corporation organized, existing, and doing business under and
by virtue of the laws of the State of Delaware, with its office
and principal place of business located at 75 Rockefeller Plaza,
New York, New York 10019.
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2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the Respondent, and the
proceeding is in the public interest.
ORDER
I.
IT IS ORDERED that, as used in this Decision and Order, the
following definitions shall apply:
A.

“WCI” or “Respondent” means Warner Communications
Inc., its directors, officers, employees, agents,
representatives, successors, and assigns; its subsidiaries,
divisions, groups, and affiliates controlled by Warner
Communications Inc., except Time Warner Entertainment
Company, L.P.; and the respective directors, officers,
employees, agents, representatives, successors, and assigns
of each.

B. “Commission” means the Federal Trade Commission.
C. “Audio Product” means any prerecorded music in any physical,
electronic, or other predominantly audio form or format, now
or hereafter known, including, but not limited to, any compact
disc, magnetic recording tape, audio DVD, audio cassette,
album, audiotape, digital audio tape, phonograph record,
electronic recording, or digital audio file (i.e., digital files
delivered to the consumer electronically to be stored on the
consumer’s hard drive or other storage device).
D.

“Video Product” means any prerecorded visual or
audiovisual product in any physical, electronic, or other
form or format, now or hereafter known, including, but not
limited to, any videocassette, videotape, videogram,
videodisc, compact disc, electronic recording, or digital
video file (i.e., digital files delivered to the consumer
electronically to be stored on the consumer’s hard drive or
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other storage device), that includes a performance by The
Three Tenors.
E. “Seller” means any Person other than Respondent that
produces or sells at wholesale any Audio Product or Video
Product.
F. “Joint Venture Agreement” means an agreement between
Respondent and a Seller that provides that the parties to the
agreement shall collaborate in the production or distribution
(including, without limitation, through the licensing of
intellectual property) of Audio Products or Video Products.
G.

An Audio Product or Video Product is “Jointly Produced”
by Respondent and a Seller when, pursuant to an agreement
between Respondent and such Seller, each contributes
significant assets to the production or distribution of the
Audio Product or Video Product (including, without
limitation, personal artistic services, intellectual property,
technology, manufacturing facilities, or distribution
networks) to achieve procompetitive benefits. For example
and without limitation, an Audio Product or Video Product
is “Jointly Produced” by Respondent and a Seller when (1)
such product is manufactured or packaged by such Seller
and sold at wholesale by Respondent, or (2) such product is
manufactured or packaged by Respondent and sold at
wholesale by such Seller.

H.

“The Three Tenors” means Jose Carreras, Placido Domingo
and Luciano Pavarotti.

I. “Person” means both natural persons and artificial persons,
including, but not limited to, corporations, partnerships, and
unincorporated entities.
J. “Officer, Director, or Employee” means any officer or director
or management employee of WCI with responsibility for the
pricing, marketing, or sale in the United States of Audio
Products or Video Products.
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K.

“United States” means the fifty states, the District of
Columbia, the Commonwealth of Puerto Rico, and all
territories, dependencies, and possessions of the United
States of America.
II.

IT IS FURTHER ORDERED that Respondent shall cease
and desist from, directly, indirectly, or through any corporate or
other device, in or affecting commerce, as “commerce” is defined
in the Federal Trade Commission Act, soliciting, participating in,
entering into, attempting to enter into, implementing, attempting
to implement, continuing, attempting to continue, or otherwise
facilitating or attempting to facilitate any combination,
conspiracy, or agreement, either express or implied, with any
Seller:
A. to fix, raise, or stabilize prices or price levels, in connection
with the sale in or into the United States of any Audio Product or
any Video Product; or
B. that prohibits, restricts, regulates, or otherwise places any
limitation on any truthful, non-deceptive advertising or promotion
in the United States for any Audio Product or any Video Product.
III.
IT IS FURTHER ORDERED that:
A. It shall not, of itself, constitute a violation of Paragraph
II.A. of this Decision and Order for Respondent to enter into,
attempt to enter into, or comply with an agreement to set the
prices or price levels for any Audio Product or Video Product
when such agreement is reasonably related to a lawful Joint
Venture Agreement and reasonably necessary to achieve its
procompetitive benefits.
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B. It shall not, of itself, constitute a violation of Paragraph II.B. of
this Decision and Order for Respondent to enter into, attempt to
enter into, or comply with an agreement that regulates or restricts
the advertising or promotion for any Audio Product or Video
Product where such agreement is reasonably related to a lawful
Joint Venture Agreement and reasonably necessary to achieve its
procompetitive benefits.
C. It shall not, of itself, constitute a violation of Paragraph II.A. of
this Decision and Order for Respondent and a Seller to enter into,
attempt to enter into, or comply with an agreement to set the
prices or price levels for any Audio Product or Video Product that
is Jointly Produced by Respondent and such Seller.
D. It shall not, of itself, constitute a violation of Paragraph II.B.
of this Decision and Order for Respondent and a Seller to enter
into, attempt to enter into, or comply with an agreement that
regulates or restricts the advertising or promotion for any Audio
Product or Video Product that is Jointly Produced by Respondent
and such Seller.
E.
It shall not, of itself, constitute a violation of Paragraph II.B.
of this Decision and Order for Respondent to enter into, attempt to
enter into, or comply with a written agreement, industry code, or
industry ethical standard that is: (1) intended to prevent or
discourage the advertising, marketing, promotion, or sale to
children of Audio Products or Video Products labeled or rated
with a parental advisory or cautionary statement as to content, and
(2) reasonably tailored to such objective.
IV.
IT IS FURTHER ORDERED that:
A. Within sixty (60) days after the date this Decision and Order
becomes final, Respondent shall submit to the Commission a
verified written report setting forth in detail the manner and form
in which that Respondent has complied and is complying with this
Order.

634

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 132
Decision and Order

B. One (1) year after the date this Decision and Order becomes
final, annually for the next four (4) years on the anniversary of the
date this Decision and Order becomes final, and at other times as
the Commission may require, Respondent shall file with the
Commission a verified written report setting forth in detail the
manner and form in which it has complied and is complying with
this Decision and Order.
V.
IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to any proposed
change in Respondent such as dissolution, assignment, sale
resulting in the emergence of a successor corporation, or the
creation or dissolution of subsidiaries or any other change in the
corporation that may affect compliance obligations arising out of
the order.
VI.
IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this order, upon written
request, Respondent shall permit any duly authorized
representative of the Commission:
A. Access, during office hours and in the presence of counsel,
to all facilities and access to inspect and copy all books, ledgers,
accounts, correspondence, memoranda and other records and
documents in the possession or under the control of Respondent
relating to any matters contained in this Decision and Order; and
B. Upon five (5) days' notice to Respondent and without restraint
or interference from it, to interview officers, directors, or
employees of Respondent.
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VII.
IT IS FURTHER ORDERED that Respondent shall:
A. Within thirty (30) days after the date on which this Decision
and Order becomes final, send a copy of this Decision and Order
by first class mail to each Officer, Director, or Employee;
B. Mail a copy of this Decision and Order by first class mail to
each person who becomes an Officer, Director, or Employee, no
later than (30) days after the commencement of such person’s
employment or affiliation with Respondent.
VIII.
IT IS FURTHER ORDERED that this Decision and Order
shall terminate twenty (20) years after the date on which it is
issued.
By the Commission.
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Analysis of Proposed Consent Order to Aid Public Comment
The Federal Trade Commission has accepted, subject to final
approval, an agreement containing a proposed Consent Order
from Warner Communications Inc. (“Warner”). Warner is a
subsidiary of AOL Time Warner Inc., and has its principal place
of business in New York,
New York.
The proposed Consent Order has been placed on the public
record for thirty (30) days for reception of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received, and
decide whether it should withdraw from the agreement or make
final the agreement's proposed Order.
The Commission has not held an evidentiary hearing
concerning the complaint. By accepting this agreement, the
Commission is affirming only that it has reason to believe that the
allegations in the complaint are well-founded.
The Commission’s complaint charges that Warner has violated
Section 5 of the Federal Trade Commission Act by agreeing with
certain subsidiaries of Vivendi Universal S.A. (the “Universal
Respondents”) to fix prices and to forgo advertising. According
to the Commission’s complaint, the Universal Respondents are
the successor firms to PolyGram Music Group.1 The Universal
Respondents have not signed an agreement containing a proposed
consent order, and hence the Commission’s antitrust claims
against the Universal Respondents will be addressed in an
administrative trial.

1

PolyGram N.V. was acquired by The Seagram Company Ltd.
in 1998. Two years later, The Seagram Company Ltd. merged
with Vivendi S.A. and Canal Plus S.A. to form Vivendi Universal
S.A.
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The alleged conspiracy involves audio and video products
featuring the renowned opera singers Luciano Pavarotti, Placido
Domingo, and Jose Carreras -- known collectively as The Three
Tenors. Beginning in 1990, The Three Tenors have come
together every four years at the site of the World Cup soccer finals
for a combination live concert and recording session. According
to the complaint, prior to each performance, the concert promoter
selects one (or more) of the major music/video distribution
companies to distribute compact discs, cassettes, videocassettes,
and videodiscs derived from the master recordings.2 Distribution
rights to the original 1990 Three Tenors performance, entitled The
Three Tenors, were acquired by PolyGram Music Group.
Distribution rights to the follow-up performance, The Three
Tenors in Concert 1994, were acquired by Warner Music Group.
The complaint alleges that in 1997, Warner Music Group and
PolyGram Music Group agreed to collaborate in the distribution
of audio and video products derived from the next
Three Tenors World Cup concert, scheduled for Paris on July 10,
1998. The parties agreed that Warner Music Group would
distribute the 1998 releases in the United States; that PolyGram
Music Group would distribute the 1998 releases outside of the
United States; and that the firms would share all costs, profits, and
losses on a 50/50 basis. The complaint does not challenge the
formation or basic structure of the Warner/PolyGram joint
venture.
According to the complaint, as the concert approached, Warner
Music Group and PolyGram Music Group became concerned that
the audio and video products that would be derived from the Paris
concert would not be as original or as commercially appealing as
the earlier Three Tenors releases. In order to reduce competition
from these earlier releases, Warner Music Group and PolyGram
Music Group adopted what they called a “moratorium”
agreement. PolyGram Music Group agreed not to discount and

2

The concert promoter is responsible for producing the master
recordings.
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not to advertise the 1990 Three Tenors album and video during a
designated time period (from August 1, 1998 through October 15,
1998). In return, Warner Music Group agreed not to discount and
not to advertise the 1994 Three Tenors album and video during
the same interval.
According to the complaint, the third Three Tenors album and
video, both entitled The Three Tenors -- Paris 1998, were released
on August 18, 1998, and were distributed in the United States by
Warner Music Group. During the moratorium period, PolyGram
Music Group refrained from discounting or advertising the 1990
Three Tenors album and video. During this period, Warner Music
Group likewise refrained from discounting or advertising the 1994
Three Tenors album and video.
Finally, the complaint alleges that the moratorium agreement
was not reasonably necessary to the formation or to the efficient
operation of the joint venture between Warner Music Group and
PolyGram Music Group. Rather, the effect of the moratorium
agreement was to restrain competition unreasonably, to increase
prices, and to injure consumers.
Warner has signed a consent agreement containing the
proposed Consent Order. The proposed Consent Order would
prohibit Warner from: (i) agreeing with a competitor to fix, raise,
or stabilize prices for any audio product, or (ii) agreeing with a
competitor to prohibit, restrict, or limit truthful, non-deceptive
advertising and promotion for any audio product.3
The Federal Trade Commission is aware that there is a great
deal of collaborative activity among companies in the music
industry (e.g., joint ventures, intellectual property licenses,
sharing of artist rights and compositions). The proposed Consent
Order re-affirms the Commission’s view that participation in a

3

These Order provisions would also apply to video products
that feature the Three Tenors. The proposed Order generally does
not cover vertical restraints.
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joint venture is often pro-competitive, but that it is not a blanket
excuse for price fixing or other serious restraints on competition.
In this regard, The Antitrust Guidelines for Collaborations Among
Competitors, issued by the Federal Trade Commission and the
U.S. Department of Justice in April 2000, should not be read to
suggest that all agreements “related to” a joint venture will be
analyzed under the full rule of reason.
There are, however, situations in which horizontal restraints on
price competition and advertising are permissible. Thus, the
proposed Consent Order contains exceptions to the abovedescribed prohibitions that are intended to permit Warner to
engage in certain lawful and pro-competitive conduct. First, when
Warner and a competing seller jointly produce a new audio
product, the Order does not bar the firms from jointly setting the
selling price and jointly directing the advertising campaign for
that product. See Broadcast Music, Inc. v. CBS, 441 U.S. 1
(1979).4 Second, when Warner and a competing seller enter into a
legitimate joint venture agreement, the order does not bar the
firms from entering into ancillary restraints both reasonably
related to the venture and reasonably necessary to achieve the procompetitive benefits of the venture. See NCAA v. Board of
Regents, 468 U.S. 85 (1984); Massachusetts Board of
Registration in Optometry, 110 F.T.C. 549 (1988).
The Commission’s complaint alleges that the
Warner/PolyGram moratorium agreement was not a lawful
restraint on competition. Of critical importance is the allegation
that the parties’ restrictions on competitive activity were not
limited to jointly produced products. Instead, the complaint
charges that Warner Music Group and PolyGram Music Group
agreed to fix the prices of the pre-existing Three Tenors releases --

4

In order to fall within this proviso, the collaborating parties
must each contribute significant assets toward production of the
audio product so as to achieve pro-competitive benefits. Sham
collaborations will not shield an agreement on price. Cf. Palmer
v. BRG of Georgia, Inc., 498 U.S. 46 (1990).
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products that were separately produced and separately distributed.
Restraints that operate on products outside of a joint venture will
be scrutinized by the Commission with great care,5 particularly if
the restraints are directed at price. Here the Commission has
reason to believe that the alleged agreement between Warner and
PolyGram is not reasonably related to the joint venture or
reasonably necessary to achieve procompetitive benefits of the
joint venture and is therefore per se unlawful.
One specific question involved in this proceeding is whether
the moratorium agreement was reasonably necessary in order to
address a free-rider problem.6 Suppose, hypothetically, that
Warner Music Group’s investment in advertising the 1998 Three
Tenors album in the United States brings consumers into the
record stores. Suppose further that many such consumers then opt
to purchase, at a lower price, the 1990 album distributed by
PolyGram Music Group. The result may be that PolyGram Music
Group benefits from Warner Music Group’s investment, leaving

5

See General Motors Corp., 103 F.T.C. 374 (1984) (consent
order) (manufacturing joint venture between General Motors and
Toyota approved by the Commission, subject to conditions aimed
at reducing the likelihood of collusion between the competitors
with regard to both joint venture products and products outside the
joint venture).
6

See Chicago Pro. Sports Ltd. Partnership v. NBA, 961 F.2d
667, 674 (7th Cir.), cert. denied, 506 U.S. 954 (1992):
It costs money to make a product attractive against other
contenders for consumers’ favor. Firms that take advantage
of costly efforts without paying for them, that reap where
they have not sown, reduce the payoff that the firms making
the investment receive. This makes investments in design
and distribution of products less attractive, to the ultimate
detriment of consumers. Control of free-riding is
accordingly an accepted justification for cooperation.
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Warner Music Group (arguably) with less incentive to invest
resources in promoting the 1998 Three Tenors album.7
The Commission has reason to believe that this hypothetical
scenario does not justify the restraints on competition alleged in
the complaint. According to the complaint, Warner Music Group
and PolyGram Music Group agreed to share the cost of
advertising the 1998 Three Tenors album. It follows that, with
regard to such advertising, PolyGram Music Group need not be
characterized as a free rider. In the words of Judge Easterbrook:
“Free-riding is the diversion of value from a business rival’s
efforts without payment . . . . When payment is possible, freeriding is not a problem because the ‘ride’ is not free.” Chicago
Pro. Sports Ltd. Partnership v. NBA, 961 F.2d 667, 675 (7th Cir.),
cert. denied, 506 U.S. 954 (1992).8 More generally, when faced
with a potential free-rider problem, firms should consider whether
there are practical, less-restrictive alternatives than price-fixing.
The proposed Consent Order includes a third proviso that is
designed to ensure that the Order does not impede Warner’s
ability to participate in industry efforts to discourage the
promotion of violent or otherwise inappropriate audio and video
products to children. Although Warner is generally prohibited
from agreeing with a competitor to restrict truthful and nondeceptive advertising, Warner is expressly permitted under the

7

Note that this is a hypothetical example. It is not apparent,
inter alia, that an advertising campaign promoting the 1998 Three
Tenors album would necessarily lead a significant number of
consumers to purchase the 1990 Three Tenors album.
8

Accord High Technology Careers v. San Jose Mercury News,
996 F.2d 987, 992 (9th Cir. 1993); Toys R Us, Inc. ___ F.T.C. ___
(1998), 1998 FTC LEXIS 119, 131-35 (1998), aff’d, 221 F.3d
928, 938 (7th Cir. 2000); H. Hovenkamp, XIII Antitrust Law at
334 ¶ 2223b (1999) (“[F]ree rider defenses should be rejected
when the firm that controls the input is able to sell, rather than
give away, the good or service that is subject to the free ride.”).
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Order to join with other sellers to prevent the advertising,
marketing or sale to children of audio products or video products
labeled or rated with a parental advisory or cautionary statement
as to content.
The purpose of this analysis is to facilitate public comment on
the proposed Order, and it is not intended to constitute an official
interpretation of the agreement and proposed Order or to modify
in any way its terms.
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Statement of Commissioner Mozelle W. Thompson
As I said in my statement1 following the issuance of The
Antitrust Guidelines for Collaborations Among Competitors,2 I
believe that joint ventures can enable companies to expand into
foreign markets, fund expensive innovation and research efforts,
and lower costs to the benefit of industry and consumers alike.
But an otherwise legitimate joint venture may not shield price
fixing or any other form of anticompetitive restraint if the restraint
is not both reasonably related to the venture and reasonably
necessary to achieve the venture’s procompetitive objectives. The
Commission’s complaint against Warner Communications and the
accompanying consent order that we accepted for public comment
today underscore this important principle of joint venture law.

1

<<http://www.ftc.gov/os/2000/04/antitrustguidethompson.htm>>
2

The Federal Trade Commission and the U.S. Department of
Justice issued the Guidelines in April 2000.
<<http://www.ftc.gov/bc/guidelin.htm>>
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IN THE MATTER OF

METSO OYJ AND SVEDALA INDUSTRI AB
CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 7 OF THE CLAY TON ACT AND SEC. 5 OF
THE FEDERAL TRADE COM MISSION ACT
Docket C-4024; File No. 0010186
Complaint, September 7, 2001--Decision, October 19, 2001
This consent ord er addresses the ac quisition by Re spondent M etso O yj
(“Metso”) – a Finnish corporation and one of the world’s largest suppliers of
rock processing equipment such as cone crushers, jaw crushers, primary
gyratory crushers, and grinding mills – of Respondent Svedala Industri AB
(“Svedala”), a Swedish corporation that is another large supplier of such
equipm ent. The o rder, amo ng other things, requires the resp ondents to divest
the Metso worldwide primary gyratory crusher business to Sandvik AB – a
publicly-traded Swedish corporation, and a leading global supplier of drilling
and excavation machinery, equipment and tools for mining and construction
industrie s – and to dive st their grind ing mill businesse s to Outokumpu Oyj
(“Outokumpu” ), a diversified Finnish metals corporation. T he orde r also
requires the respondents to divest Svedala’s worldwide cone crusher and jaw
crusher businesses to Sandvik. In addition, the order prohib its the respondents,
for one year, from soliciting or inducing any employees or agents of the rock
processing equip ment businesses invo lved in the dive stitures to terminate their
employment with Sandvik or Outokumpu. The o rder also requires the
respo ndents, for one year, to pro vide technical assistance and training at cost to
Sandvik and Outokum pu.

Participants
For the Commission: Matthew J. Reilly, Joanne C. Lewers,
Randall A. Long, Eric D. Dowell, Katherine F. Seifert, Ann
Malester, David A. von Nirschl, Roberta S. Baruch, Jeffrey
Fischer, Roger Boner, Daniel O’Brien, and David Scheffman.
For the Respondents: M. Elaine Johnston, Martin M. Toto, and
Tara A. Hunt, White & Case, Robert S. Schlossberg, Christine A.
Laciak, and Robert B. Wiggins, Morgan, Lewis & Bockius.
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COMPLAINT
The Federal Trade Commission (“Commission”), having
reason to believe that Respondents Metso Oyj (“Metso”), a
corporation subject to the jurisdiction of the Commission, and
Svedala Industri AB (“Svedala”), a corporation subject to the
jurisdiction of the Commission, have entered into an agreement
whereby Metso would acquire all of the issued and outstanding
securities and convertible debentures of Svedala in violation of
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and
Section 5 of the Federal Trade Commission Act (“FTC Act”), as
amended, 15 U.S.C. § 45, and it appearing to the Commission that
a proceeding in respect thereof would be in the public interest,
hereby issues its Complaint, stating its charges as follows:
I.

RESPONDENTS

1. Respondent Metso is a corporation organized, existing and
doing business under and by virtue of the laws of Finland, with
its office and principal place of business located at
Fabianinkatu 9 A, P.O. Box 1220, FIN-00101, Helsinki,
Finland. Metso’s principal subsidiary in the United States is
located at 133 Federal Street, Suite 302, Boston, MA 02110.
2. Respondent Svedala is a corporation organized, existing and
doing business under and by virtue of the laws of Sweden, with
its office and principal place of business located at
Kaptensgatan 1, Box 4004, SE-203, 11 Malmö, Sweden.
Svedala’s principal subsidiary in the United States is located at
20965 Crossroads Circle, Waukesha, WI 53186.
3. Respondent Metso, through its Metso Minerals subsidiary
(formerly known as Nordberg), and Respondent Svedala are
engaged in, among other things, the research, development,
manufacture and sale of rock and mineral processing
equipment, including but not limited to cone crushers, jaw
crushers, primary gyratory crushers and grinding mills.
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4. Respondents are, and at all times herein have been, engaged in
commerce, as “commerce” is defined in Section 1 of the
Clayton Act as amended, 15 U.S.C. § 12, and are corporations
whose business is in or affects commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 44.
II.

THE PROPOSED ACQUISITION

5. On June 21, 2000, Metso announced a cash tender offer to
acquire all of the issued and outstanding shares and convertible
debentures of Svedala (“Acquisition”). The transaction is
valued at approximately $1.6 billion.
III.

THE RELEVANT MARKETS

6. For the purposes of this Complaint, the relevant lines of
commerce in which to analyze the effects of the Acquisition
are:
a. the research, development, manufacture and sale of cone
crushers;
b. the research, development, manufacture and sale of jaw
crushers;
c. the research, development, manufacture and sale of primary
gyratory crushers; and
d. the research, development, manufacture and sale of grinding
mills.
7. For the purposes of this Complaint, the world is the relevant
geographic area in which to analyze the effects of the
Acquisition in the relevant lines of commerce.
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IV.

THE STRUCTURE OF THE MARKETS

8. The market for the research, development, manufacture and
sale of cone crushers is highly concentrated whether measured
by the Herfindahl-Hirschman Index (“HHI”) or by
concentration ratios. Metso and Svedala are the two leading
suppliers of cone crushers in the world.
9. The market for the research, development, manufacture and
sale of jaw crushers is highly concentrated whether measured
by the HHI or by concentration ratios. Metso and Svedala are
the two leading suppliers of jaw crushers in the world.
10.

The market for the research, development, manufacture and
sale of primary gyratory crushers is highly concentrated
whether measured by the HHI or by concentration ratios.
Metso and Svedala are two of the leading suppliers of
primary gyratory crushers in the world.

11.

The market for the research, development, manufacture and
sale of grinding mills is highly concentrated whether
measured by the HHI or by concentration ratios. Metso and
Svedala are two of the leading suppliers of grinding mills in
the world.

12.

Metso and Svedala are actual competitors in each of the
relevant markets for the research, development, manufacture
and sale of cone crushers, jaw crushers, primary gyratory
crushers and grinding mills.
V.

13.

ENTRY CONDITIONS

Entry into each of the relevant markets identified in
Paragraphs 6 and 7 is unlikely and would not occur in a
timely manner to deter or counteract the adverse
competitive effects described in Paragraph 14, because of,
among other things, the time and expense necessary to
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develop new rock processing equipment and gain customer
acceptance for the equipment.
VI.
14.

EFFECTS OF THE ACQUISITION

The effects of the Acquisition, if consummated, may be to
substantially lessen competition and to tend to create a
monopoly in the relevant markets in violation of Section 7
of the Clayton Act, as amended, 15 U.S.C. § 18, and Section
5 of the FTC Act, as amended, 15 U.S.C. § 45, in the
following ways, among others:

a. by eliminating actual, direct, and substantial competition
between Metso and Svedala in each of the relevant markets;
b. by increasing the likelihood that Metso will unilaterally
exercise market power in each of the relevant markets;
c. by increasing the likelihood of coordinated interaction in
each of the relevant markets; and
d. by increasing the likelihood that customers of cone crushers,
jaw crushers, primary gyratory crushers and grinding mills
would be forced to pay higher prices.
VII.

VIOLATIONS CHARGED

15.

The cash tender offer described in Paragraph 5 constitutes a
violation of Section 5 of the FTC Act, as amended, 15
U.S.C. § 45.

16.

The Acquisition described in Paragraph 5, if consummated,
would constitute a violation of Section 7 of the Clayton Act,
as amended, 15 U.S.C. § 18, and Section 5 of the FTC Act,
as amended, 15 U.S.C. § 45.
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WHEREFORE, THE PREMISES CONSIDERED, the Federal
Trade Commission on this seventh day of September, 2001, issues
its Complaint against said Respondents.
By the Commission, Chairman Muris not participating.
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DECISION AND ORDER
The Federal Trade Commission (“Commission”) having
initiated an investigation of the proposed acquisition of
Respondent Svedala Industri AB (“Svedala”) by Respondent
Metso Oyj (“Metso”), hereinafter referred to as “Respondents,”
and Respondents having been furnished thereafter with a copy of a
draft of Complaint that the Bureau of Competition presented to
the Commission for its consideration and which, if issued by the
Commission, would charge Respondents with violations of
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and
Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45; and
Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and
The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
Complaint and an Order to Maintain Assets, and having accepted
the executed Consent Agreement and placed such Consent
Agreement on the public record for a period of thirty (30) days for
the receipt and consideration of public comments, now in further
conformity with the procedure described in Commission Rule
2.34, 16 C.F.R. § 2.34, the Commission hereby makes the
following jurisdictional findings and issues the following
Decision and Order (“Order”):
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1. Respondent Metso is a corporation organized, existing and
doing business under and by virtue of the laws of Finland, with its
office and principal place of business located at Fabianinkatu 9 A,
P.O. Box 1220, FIN-00101, Helsinki, Finland. Metso’s principal
subsidiary in the United States is located at 133 Federal Street,
Suite 302, Boston, MA 02110.
2. Respondent Svedala is a corporation organized, existing and
doing business under and by virtue of the laws of Sweden, with its
office and principal place of business located at Kaptensgatan 1,
Box 4004, SE-203 11, Malmö, Sweden. Svedala’s principal
subsidiary in the United States is located at 20965 Crossroads
Circle, Waukesha, WI 53186.
3. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of Respondents, and the
proceeding is in the public interest.
ORDER
I.
IT IS ORDERED that, as used in this Order, the following
definitions shall apply:
A. "Metso" means Metso Oyj, its directors, officers,
employees, agents, representatives, predecessors,
successors, and assigns; its joint ventures, subsidiaries,
divisions, groups and affiliates controlled by Metso Oyj
(including, but not limited to, Metso Minerals f/k/a
Nordberg), and the respective directors, officers, employees,
agents, representatives, successors, and assigns of each.
B. "Svedala" means Svedala Industri AB, its directors, officers,
employees, agents, representatives, predecessors,
successors, and assigns; its joint ventures, subsidiaries,
divisions, groups and affiliates controlled by Svedala
Industri AB, and the respective directors, officers,
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employees, agents, representatives, successors, and assigns
of each.
C. "Respondents" means Metso and Svedala, individually and
collectively.
D. “Acquisition” means Respondent Metso’s proposed
acquisition of the common stock and convertible debentures
of Respondent Svedala in accordance with the terms and
conditions of the recommended public takeover offer
announced on 21 June 2000 (offer document dated 7 July
2000).
E. "Commission" means the Federal Trade Commission.
F. “Sandvik” means Sandvik AB (publ), Reg. No. 5560003468, a corporation organized, existing and doing business
under and by virtue of the laws of Sweden, with its offices
and principal place of business located at SE-81181
Sandviken, Sweden.
G. “Outokumpu” means Outokumpu Mintec Oy, Reg. No.
764.823, a corporation organized, existing and doing
business under and by virtue of the laws of Finland, with its
offices and principal place of business located at
Riihitontuntie 7 B, PO Box 140, FIN-02201 Espoo, Finland.
H. “Acquirer” means any person or business that purchases the
Cone Crusher Business, the Grinding Mill Business, the Jaw
Crusher Business or the Primary Gyratory Crusher Business
pursuant to this Order. Acquirer includes Sandvik and/or
Outokumpu.
I. “Agency” means any governmental regulatory authority in
the world responsible for granting approvals, clearances,
qualifications, licenses or permits for any aspect of the
research, design, development, engineering, manufacturing,
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constructing, marketing, distribution, sale, or after-sales
support of a Product.
J. “Autogenous Mill” means a Grinding Mill utilizing a
horizontal tube design that breaks rocks down into smaller
particles strictly by inducing frequent, high energy impacts
between the rocks themselves.
K. “Ball Mill” means a Grinding Mill utilizing a horizontal
tube design that employs a tumbling charge of steel balls to
break rocks down into smaller particles as the mill rotates.
L. “Business Day” means any day excluding Saturday, Sunday
and any other United States Federal holiday.
M.“Classic Products” means the following discontinued and
non-U.S. models of Cone Crushers: Hydrocone 30",
Hydrocone 36", Superior 36", Hydrocone 45", Superior 45",
Hydrocone 51", Superior 50", Hydrocone 60", Hydrocone
84", Hydrocone 200, Hydrocone 300, Hydrocone 400,
Hydrocone 500, Hydrocone 600, Hydrocone 700, Loro
Prisini Neytrec Cone Crushers, Rollercones, Dracar Cones,
BS Cones, Gyrasphere 24FC-24S-245, Gyrasphere 36S367-36X10, Gyrasphere 48fc-48s-489-48X13, Gyrasand
24GS-36GS-48GS, 90RB, 120RB, 50T and 60T; and the
following discontinued and non-U.S. models of Jaw
Crushers: R 2513, TRF 3521, R 5026 = 50 F, TRF 6026, R
6030 = TRF 6030 & 60 F, R 6040 = 60 G-96, R 7550 =
75G-120, RG 8013 = TRF 8013 R, TRG 9060, TRG 9075,
R 9075 = 90G-160, R 9090, RG 10015 = TRF 10015, RG
12030 = TRF 12030, R 10580, R 105100, R 120100, R
150120, R 210170, FS 4025, FS 5032, FS 6540, P 7055, P
7550, FS 9060, P 10080, P 100100, P 12090 = FS 12090, P
120100-210, P 120100-240, P 150130, P 180140, A-1
48x60, A-1 60x84, Universal 1536, Universal 1830,
Universal 2036, Universal 3042, Universal 3242, Universal
3254, Universal 3648, Universal 4248, Universal 4250,
Universal 5060, 8013, 9026, 12040, 2015, 3020, 4230,
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6240, 8050, 10060, 10080, 12090, 150120, RT 6090, RT
75105, RT 60120, RT 80120, RT 105120, Cfbk, Altairac,
and Dragon & Babbitless.
N. “Closing Date” means the date on which Respondents and a
Commission-approved Acquirer close on a transaction to
divest or transfer relevant assets pursuant to this Order.
O. “Commission-approved Acquirer” means an entity approved
by the Commission to acquire particular assets the
Respondents are required to divest or transfer pursuant to
this Order.
P. “Cone Crusher” means a fixed or mobile machine, other
than a Primary Gyratory Crusher, used to crush rocks in
mines, quarries and certain other applications, that achieves
crushing by using two cones (one placed inside the other)
which crush rock fed into the space between the two cones
by elliptical rotation of the inner cone in a manner that
causes the gap between the mobile cone and the fixed cone
to open and close.
Q. “Cone Crusher Assets” means all of Respondent Svedala’s
rights, title and interest, worldwide, in and to all assets
relating to the Cone Crusher Business, including, without
limitation, the following:
1.

all rights, title, and interest in and to Product
Intellectual Property relating to the research, design,
development, engineering, manufacture, construction,
distribution, marketing, sale, or after-sales support of
Cone Crushers worldwide;

2.

all rights, title, and interest in all equipment,
machinery, tools, furniture, and other tangible
property listed in Schedules 1 b), 1 j), 1 k) and 2.3 of
the Sandvik Share Purchase Agreement;
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3.

all rights, title, and interest in and to Patents relating
to the research, design, development, engineering,
manufacture, construction, distribution, marketing,
sale or after-sales support of Cone Crushers
worldwide, including, but not limited to, those Patents
listed in Schedules 1 l) and 2.3 of the Sandvik Share
Purchase Agreement;

4.

all rights, title, and interest in and to inventories of
products, raw materials (to the extent requested by the
Commission-approved Acquirer), supplies and parts,
including work-in-process and finished goods, relating
to the research, design, development, engineering,
manufacturing, construction, marketing, sale, or aftersales support of Cone Crushers worldwide, listed and
described in Schedules 1 b), 1 j), 1 k) and 2.3 of the
Sandvik Share Purchase Agreement;

5.

all rights, title, and interest in and to agreements,
express or implied, relating to the research, design,
development, engineering, manufacturing,
construction, distribution, marketing, sale or aftersales support of Cone Crushers worldwide, regardless
of whether such agreements relate exclusively to such
purposes, including, but not limited to, warranties,
guarantees, and contracts with joint venture partners,
suppliers, personal property lessors, personal property
lessees, licensors, licensees, consignors, consignees,
and customers;

6.

all Product Marketing Materials;

7.

all unfilled customer orders for finished Cone
Crushers as of the Closing Date (a list of such orders
to be provided to the Commission-approved Acquirer
within five Business Days after the Closing Date);
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8.

all books, records and files that relate to Product
Manufacturing Technology, Product manufacturing,
and Product manufacturing processes; and

9.

all inventories on hand as of the Closing Date.

PROVIDED, HOWEVER, that the definition of Cone Crusher
Assets does not include:
(i)

Consignment Stock; and

(ii)

Any inventory, drawing, pattern, computer software or
program solely related to the Classic Products and
previously used by Respondent Svedala.

R. “Cone Crusher Business” means Respondent Svedala’s
business of researching, designing, developing, engineering,
manufacturing, constructing, distributing, marketing,
selling, and providing after-sales support for Cone Crushers,
including, but not limited to, the following model
designations: Hydrocone H-22", Hydrocone S-2000,
Hydrocone S-3000, Hydrocone S-4000, Hydrocone S-6000,
Hydrocone H-2000, Hydrocone H-3000, Hydrocone H4000, Hydrocone H-6000, Hydrocone H-8000, Eurocone
942, Eurocone 1152, Eurocone 1362, Eurocone 1572, as
well as mobile versions of these models where the crusher is
installed on wheel- or track-mounted chassis, Crawlmaster
S3000, Crawlmaster S4000, Scorpion 2000, Scorpion 4000,
Scorpion 3000, Roadmaster 3000 and Roadmaster 4000.
S. “Cone Crusher Employees” means all of those individuals
employed by Respondent Svedala with responsibility for the
research, design, development, engineering, manufacturing,
constructing, distributing, marketing, sales or after-sales
support of Cone Crushers, who directly participated
(irrespective of the portion of working time involved) in the
research, design, development, engineering, manufacturing,
constructing, distributing, marketing, sales or after-sales
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support of Cone Crushers worldwide within the eighteen
(18) month period immediately prior to the Closing Date.
T. “Confidential Business Information” means all information
owned by Respondents that is not in the public domain
relating to the research, design, development, engineering,
manufacturing, construction, marketing, commercialization,
distribution, cost, pricing, supply, sales, after-sales support,
or use of any of Respondents’ Products or Respondents’
Products in development.
U. “Consignment Stock” means finished Products, including
spare parts and wear parts, and second-hand equipment
owned by Respondent Svedala’s distribution organization or
Respondent Metso and does not include the inventory of
work in process, raw materials and components owned by
Svedala-Arbrå Aktiebolag, Svedala Mobile Equipment AB,
or Svedala SA.
V. “Contract Manufacture” means the manufacture of a
Product supplied pursuant to a Divestiture Agreement by
Respondents for sale to a Commission-approved Acquirer.
W.

“Divestiture Agreement” means each of the following
agreements individually: the Outokumpu Asset Purchase
Agreement, the Sandvik Share Purchase Agreement, and
the Jaw Crusher Supply Agreement; or any agreement
signed by the Respondents and approved by the
Commission to accomplish the requirements of this
Order.

X. “Divestiture Trustee” means the trustee appointed by the
Commission pursuant to Paragraph V.A. of the Decision
and Order in this matter.
Y. “Grinding Mill” means a cylindrical machine used to grind
rock to a powder or liquid slurry in mines, industrial mineral
processes and certain other applications by inducing
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movement and motion to the rocks contained within the mill
body, which causes them to impact one another or to have
impact with some form of grinding media (steel balls, steel
rods, or ceramic balls) and, through repetition, causes the
rocks to break apart and gradually wear down to small
particles.
Z. “Grinding Mill Assets” means all of Respondent Metso’s
rights, title and interest, worldwide, in and to all assets
relating to the Grinding Mill Business, including without
limitation, the following:
1.

all rights, title, and interest in and to Product
Intellectual Property relating to the research, design,
development, engineering, manufacturing,
construction, distribution, marketing, sale or aftersales support of Grinding Mills worldwide;

2.

all rights, title, and interest in all equipment,
machinery, tools, furniture, and other tangible
property listed in Schedules 1.2 and 7.9 of the
Outokumpu Asset Purchase Agreement;

3.

all rights, title, and interest in and to Patents relating
to the research, design, development, engineering,
manufacturing, construction, distribution, marketing,
sale, or after-sales support of Grinding Mills
worldwide, including, but not limited to, those Patents
listed in Schedule 7.14 of the Outokumpu Asset
Purchase Agreement;

4.

all rights, title, and interest in and to inventories of
products, raw materials (to the extent requested by the
Commission-approved Acquirer), supplies and parts,
including work-in-process and finished goods, relating
to the research, design, manufacturing, construction,
development, engineering, marketing, sale or aftersales support of Grinding Mills worldwide, listed and
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described in Schedule 1.2 of the Outokumpu Asset
Purchase Agreement;
5.

all rights, title, and interest in and to agreements,
express or implied, relating to the research, design,
development, engineering, manufacturing,
construction, distribution, marketing, sale or aftersales support of Grinding Mills worldwide, regardless
of whether such agreements relate exclusively to such
purposes, including, but not limited to, warranties,
guarantees, and contracts with joint venture partners,
suppliers, personal property lessors, personal property
lessees, licensors, licensees, consignors, consignees,
and customers;

6.

all Product Marketing Materials;

7.

all unfilled customer orders for finished Grinding
Mills as of the Closing Date (a list of such orders to
be provided to the Commission-approved Acquirer
within five Business Days after the Closing Date);

8.

at the Acquirer’s option, and with the concurrence of
the Commission, a contract pursuant to which
Respondents will provide to the Acquirer certain
services related to Grinding Mills, including
administrative services, as provided in Section 5.6 of
the Outokumpu Asset Purchase Agreement;

9.

all books, records and files that relate to Product
Manufacturing Technology, Product manufacturing,
and Product manufacturing processes; and

10.

all inventories on hand as of the Closing Date.

PROVIDED, HOWEVER, that the definition of Grinding Mill
Assets does not include:
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(i) one pilot scale grinding mill located in Milwaukee,
Wisconsin;
(ii)

a license agreement, dated January 1, 1982, between
Nordberg Technology NV, Nordberg Inc., Nordberg
Licensing BV and Nordberg Manufacturing Company
(SA) (Proprietary) Limited, including all amendments
thereto;

(iii) rights relating to an outstanding dispute with Ashanti
Goldfields in Tanzania;
(iv) any rights, titles and interests in or to owned or leased
real property, buildings, office equipment or furniture
at Metso’s offices in Milwaukee, Wisconsin; Perth,
Australia; or Johannesburg, South Africa;
(v)real property and improvements, office space and
personal property related solely to Respondent Metso’s
sales and distribution organization; and
(vi) the project contracts listed on Schedule A hereto.

AA. “Grinding Mill Business” means Respondent Metso’s
business of researching, designing, developing,
engineering, manufacturing, constructing, distributing,
marketing, selling and providing after-sales support for,
Grinding Mills including, but not limited to, Autogenous
Mills, Semi-Autogenous Mills, Rod Mills, Ball Mills,
and Pebble Mills.
BB. “Grinding Mill Employees” means all of those
individuals employed by Respondent Metso with
responsibility for the research, design, development,
engineering, manufacturing, constructing, distributing,
marketing, sales or after-sales support of Grinding Mills,
who directly participated (irrespective of the portion of
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working time involved) in the research, design,
development, engineering, manufacturing, constructing,
marketing, sales or after-sales support of Grinding Mills
worldwide within the eighteen (18) month period
immediately prior to the Closing Date.
CC. “Intellectual Property” means all: (1) Patents; (2) mask
works and copyrights in works of authorship of any type,
including, but not limited to, computer software and
industrial designs, registrations and applications for
registration thereof; (3) Product Trademarks, including
the goodwill of the business symbolized thereby and
associated therewith, as well as registrations and
applications for registration thereof; (4) trade secrets,
know-how and other confidential or proprietary
technical, business, research, development and other
information, and all rights in any jurisdiction to limit the
use or disclosure thereof; (5) rights to obtain and file for
Patents and registrations thereof; and (6) rights to sue and
recover damages or obtain injunctive relief for
infringement, dilution, misappropriation, violation or
breach thereof.
DD. “Interim Monitor” means the Interim Monitor appointed
by the Commission pursuant to Paragraph III.A. of the
Order to Maintain Assets and/or Paragraph IV. A. of the
Decision and Order in this matter.
EE. “Jaw Crusher” means a fixed or mobile machine used in
mines, quarries and certain other applications, that
crushes rocks by trapping them in between a fixed steel
plate and a pivoting, oscillating steel plate, which moves
backwards and forwards, being operated by a revolving
flywheel mounted on an eccentric shaft.
FF.

“Jaw Crusher Assets” means all of Respondent Svedala’s
rights, title and interest, worldwide, in and to all assets
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relating to the Jaw Crusher Business, including without
limitation, the following:
1.

all rights, title, and interest in and to Product
Intellectual Property relating to the research, design,
development, engineering, manufacturing,
construction, distribution, marketing, sale or aftersales support of Jaw Crushers worldwide;

2.

all rights, title, and interest in all equipment,
machinery, tools, furniture, and other tangible
property listed in Schedules 1 b), 1 j), 1 k) and 2.3 of
the Sandvik Share Purchase Agreement;

3.

all rights, title, and interest in and to Patents relating
to the research, design, development, engineering,
manufacturing, construction, distribution, marketing,
sale, or after-sales support of Jaw Crushers
worldwide, including, but not limited to, those Patents
listed in Schedules 1 l) and 2.3 of the Sandvik Share
Purchase Agreement;

4.

all rights, title, and interest in and to inventories of
products, raw materials (to the extent requested by the
Commission-approved Acquirer), supplies and parts,
including work-in-process and finished goods, relating
to the research, design, manufacturing, construction,
development, engineering, marketing, sale, or aftersales support of Jaw Crushers worldwide, listed and
described in Schedules 1 b), 1 j), 1 k) and 2.3 of the
Sandvik Share Purchase Agreement;

5.

all rights, title, and interest in and to agreements,
express or implied, relating to the research, design,
development, engineering, manufacturing,
construction, distribution, marketing, sale or aftersales support of Jaw Crushers worldwide, regardless
of whether such agreements relate exclusively to such
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purposes, including, but not limited to, warranties,
guarantees, and contracts with joint venture partners,
suppliers, personal property lessors, personal property
lessees, licensors, licensees, consignors, consignees,
and customers;
6.

all Product Marketing Materials;

7.

at the Acquirer’s option, and with the concurrence of
the Commission, a contract pursuant to which
Respondents will Contract Manufacture Jaw Crushers,
in accordance with the Jaw Crusher Supply
Agreement;

8.

all unfilled customer orders for finished Jaw Crushers
as of the Closing Date (a list of such orders to be
provided to the Commission-approved Acquirer
within five Business Days after the Closing Date);

9.

all books, records and files that relate to Product
Manufacturing Technology, Product manufacturing,
and Product manufacturing processes; and

10.

all inventories on hand as of the Closing Date.

PROVIDED, HOWEVER, that the definition of Jaw Crusher
Assets does not include:
(i) any rights, titles and interests in or to owned or leased real
property or buildings at Svedala’s foundry and
manufacturing facility in Faco, Brazil;
(ii)

Consignment Stock; and

(iii) any inventory, drawing, pattern, computer software or
program solely related to the Classic Products and
previously used by Respondent Svedala.
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GG. “Jaw Crusher Business” means Respondent Svedala’s
business of researching, designing, developing,
engineering, manufacturing, constructing, distributing,
marketing, selling, and providing after-sales support for,
Jaw Crushers, including, but not limited to, the following
model designations: Jawmaster 806, Jawmaster 907,
Jawmaster 1108, Jawmaster 1206, Jawmaster 1208,
Jawmaster 1211, Jawmaster 1312, Jawmaster 1511,
Jawmaster 1513, as well as mobile versions of these
models where the crusher is installed on wheel- or trackmounted chassis, Crawlmaster 907, Crawlmaster 1108,
Crawlmaster 1206, Crawlmaster 1208, Crawlmaster
1208F, and Crawlmaster 1211F.
HH. “Jaw Crusher Employees” means all of those individuals
employed by Respondent Svedala with responsibility for
the research, design, development, engineering,
manufacturing, constructing, distributing, marketing,
sales or after-sales support of Jaw Crushers, who directly
participated (irrespective of the portion of working time
involved) in the research, design, development,
engineering, manufacturing, constructing, marketing,
sales or after-sales support of Jaw Crushers worldwide
within the eighteen (18) month period immediately prior
to the Closing Date.
II. “Jaw Crusher Supply Agreement” means the Framework
Sub-Contracting Agreement, as amended, attached as
Schedule 15 to the Sandvik Share Purchase Agreement, and
any modifications and amendments thereto that have been
approved by the Commission, which is contained in nonpublic Appendix I attached to this Order.
JJ. “Manufacturing Technology” means all technology, trade
secrets, know-how, and proprietary information relating to
the manufacture, assembly, or construction of the Product.
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KK. “Outokumpu Asset Purchase Agreement” means the
Asset Purchase Agreement by and between Metso
Corporation and Outokumpu Mintec OY dated June 7,
2001, as amended, which is contained in non-public
Appendix II attached to this Order.
LL. “Patents” mean all patents, patents pending, patent
applications and statutory invention registrations,
including reissues, divisions, continuations,
continuations-in-part, supplementary protection
certificates, extensions and reexaminations thereof, all
inventions disclosed therein, all rights therein provided
by international treaties and conventions, and all rights to
obtain and file for patents and registrations thereto in the
world, related to any Product of or owned by
Respondents as of the Closing Date.
MM. “Pebble Mill” means a Grinding Mill that either: (a)
utilizes a horizontal tube design where the inside of the
cylinder is lined with ceramic bricks and employs
ceramic balls to break the rocks down into smaller
particles to produce a very pure, finely ground product;
or (b) operates as the second stage to an Autogenous Mill
and uses rocks from the Autogenous Mill discharge as its
grinding media.
NN. “Primary Gyratory Crusher” means a machine used as a
primary crusher of rocks in mines, quarries, and certain
other applications, that achieves crushing by using two
cones (one placed inside the other) in which the interior
mobile cone is inverted relative to the fixed outside cone
to allow very large rocks to enter the crusher and which
crushes rocks fed into the space between the gap in the
two cones by movement of the interior cone in an
eccentric manner inside the fixed cone with the result
that the gap between the two cones opens and closes.
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OO. “Primary Gyratory Crusher Assets” means all of
Respondent Metso’s rights, title and interest, worldwide,
in and to all assets relating to the Primary Gyratory
Crusher Business, including without limitation, the
following:

1.

all rights, title, and interest in and to Product
Intellectual Property relating to the research, design,
development, engineering, manufacturing,
construction, distribution, marketing, sale, or aftersales support of Primary Gyratory Crushers
worldwide;

2.

all rights, title, and interest in all equipment,
machinery, tools, furniture, and other tangible
property listed in Schedule 1 f) of the Sandvik Share
Purchase Agreement;

3.

all rights, title, and interest in and to Patents relating
to the research, design, development, engineering,
manufacturing, construction, distribution, marketing,
sale or after-sales support of Primary Gyratory
Crushers worldwide, including, but not limited to,
those Patents listed in Schedule 1 l) of the Sandvik
Share Purchase Agreement;

4.

all rights, title, and interest in and to inventories of
products, raw materials (to the extent requested by the
Commission-approved Acquirer), supplies and parts,
including work-in-process and finished goods, relating
to the research, design, manufacturing, construction,
development, engineering, marketing, sale or aftersales support of Primary Gyratory Crushers
worldwide, listed and described in Schedule 1 f) of
the Sandvik Share Purchase Agreement;
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5.

all rights, title, and interest in and to agreements,
express or implied, relating to the research, design,
development, engineering, manufacturing,
construction, distribution, marketing, sale or aftersales support of Primary Gyratory Crushers
worldwide, regardless of whether such agreements
relate exclusively to such purposes, including, but not
limited to, warranties, guarantees, and contracts with
joint venture partners, suppliers, personal property
lessors, personal property lessees, licensors, licensees,
consignors, consignees, and customers;

6.

all Product Marketing Materials;

7.

all unfilled customer orders for finished Primary
Gyratory Crushers as of the Closing Date (a list of
such orders to be provided to the Commissionapproved Acquirer within five Business Days after the
Closing Date);

8.

all books, records and files that relate to Product
Manufacturing Technology, Product manufacturing,
and Product manufacturing processes; and

9.

all inventories on hand as of the Closing Date.

PROVIDED, HOWEVER, that the definition of Primary
Gyratory Crusher Assets does not include:
(i) any rights, titles and interests in or to owned or leased
real property, buildings, office equipment or furniture at
Metso’s offices in Milwaukee, Wisconsin and
Smedjebacken, Sweden;
(ii)

Consignment Stock;

(iii) a license agreement, dated January 1, 1982, between
Nordberg Technology NV, Nordberg Inc., Nordberg
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Licensing BV and Nordberg Manufacturing Company
(SA) (Proprietary) Limited, including all amendments
thereto; and
(iv) real property and improvements, office space and
personal property related solely to Respondent
Metso’s sales and distribution organization.

PP.

“Primary Gyratory Crusher Business” means Respondent
Metso’s business of researching, designing, developing,
engineering, manufacturing, constructing, distributing,
marketing, selling, and providing after-sales support for,
Primary Gyratory Crushers, including, but not limited to,
the following model designations: Morgardshammer BS,
Nordberg GY and Nordberg XP.

QQ. “Primary Gyratory Crusher Employees” means all of
those individuals employed by Respondent Metso with
responsibility for the research, design, development,
engineering, manufacturing, constructing, distributing,
marketing, sales or after-sales support of Primary
Gyratory Crushers, who directly participated (irrespective
of the portion of working time involved) in the research,
design, development, engineering, manufacturing,
constructing, distributing, marketing, sales, or after-sales
support of Primary Gyratory Crushers worldwide within
the eighteen (18) month period immediately prior to the
Closing Date.
RR. “Product(s)” means Cone Crushers, Jaw Crushers,
Grinding Mills, and Primary Gyratory Crushers.
SS.

“Product Intellectual Property” means all worldwide (1)
Product Patents, (2) Product Trademarks, (3)
Manufacturing Technology, (4) all copyrights in and to
the Product Marketing Materials, (5) all other Intellectual
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Property relating to a Product, and (6) all Confidential
Business Information as of the Closing Date.
TT. “Product Marketing Materials” means all marketing
materials used anywhere in the world with respect to the
Products as of the Closing Date, including, without
limitation, all advertising materials, training materials,
product data, price lists, mailing lists, sales materials,
marketing information (e.g., customer sales and
competitor data), promotional materials and other
materials associated with the Products.
UU. “Product Registrations” means all registrations, permits,
licenses, consents, authorizations and other approvals,
and pending applications and requests therefor, required
by applicable Agencies relating to the research,
development, engineering, manufacturing, construction,
distribution, marketing, sale or after-sales support of the
Products worldwide.
VV. “Product Trademarks” means all trademarks, trade names
and brand names including registrations and applications
for registration therefor (and all renewals, modifications,
and extensions thereof) and all common law rights, and
the goodwill symbolized by and associated therewith, for
a Product. Provided, however, that Product Trademarks
do not include the trade names, trademarks or logos
“Metso,” “Nordberg,” “Svedala,” “Svedala Gold,” “Allis
Minerals Systems,” “Universal,” “Superior” and “Faco”.
WW. “Rod Mill” means a Grinding Mill utilizing a horizontal
tube design that employs a tumbling charge of steel rods
to break rocks down into smaller particles by trapping
and crushing rocks between the rods as the mill rotates.
XX. “Sandvik Share Purchase Agreement” means the Share
Purchase Agreement by and between Metso Corporation
and Sandvik AB (publ) dated June 7, 2001, as amended,
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which is contained in non-public Appendix III attached
to this Order.
YY. “Semi-Autogenous Mill” means a Grinding Mill utilizing
a horizontal tube design that breaks rocks down into
smaller particles using a combination of rock-on-rock
impacts and steel media-on-rock impacts.
II.
IT IS FURTHER ORDERED that:

A.

Not later than twenty (20) Business Days after the
Acquisition is consummated, Respondents shall divest
the Cone Crusher Assets, Jaw Crusher Assets, and the
Primary Gyratory Crusher Assets as ongoing businesses
to Sandvik pursuant to and in accordance with the
Sandvik Share Purchase Agreement (which agreement
shall not vary or contradict, or be construed to vary or
contradict, the terms of this Order), and such agreement,
if approved by the Commission as the Divestiture
Agreement for the Cone Crusher Assets, Jaw Crusher
Assets and the Primary Gyratory Crusher Assets, is
incorporated by reference into this Order and made part
hereof as non-public Appendix III. If Respondents do
not divest the Cone Crusher Assets, Jaw Crusher Assets,
and the Primary Gyratory Crusher Assets to Sandvik
within twenty (20) Business Days after the Acquisition is
consummated, the Commission may appoint a trustee to
divest the Cone Crusher Assets, Jaw Crusher Assets, and
the Primary Gyratory Crusher Assets. Provided,
however, that if Respondents have divested the Cone
Crusher Assets, Jaw Crusher Assets, and the Primary
Gyratory Crusher Assets to Sandvik prior to the date this
Order becomes final, and if, at the time the Commission
determines to make this Order final, the Commission
notifies Respondents that Sandvik is not an acceptable
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purchaser of the Cone Crusher Assets, Jaw Crusher
Assets, and the Primary Gyratory Crusher Assets or that
the manner in which the divestiture was accomplished is
not acceptable, then Respondents shall immediately
rescind the transaction with Sandvik and the Commission
may appoint a trustee to divest the Cone Crusher Assets,
Jaw Crusher Assets, and the Primary Gyratory Crusher
Assets to a Commission-approved Acquirer.
B.

Failure by Respondents to comply with all terms of the
Sandvik Share Purchase Agreement, if approved by the
Commission, shall constitute a failure to comply with this
Order. Any Divestiture Agreement between Respondents
(or a trustee appointed pursuant to Paragraph V of this
Order) and an Acquirer of the Cone Crusher Assets, Jaw
Crusher Assets and Primary Gyratory Crusher Assets that
has been approved by the Commission shall be deemed
incorporated by reference into this Order, and any failure by
Respondents to comply with the terms of such Divestiture
Agreement shall constitute a failure to comply with this
Order.

C. Respondents shall waive any and all rights to bring legal
proceedings or take other legal action against the
Commission-approved Acquirer, or any third-party
authorized by the Commission-approved Acquirer to
provide spare and wear parts for the Classic Products to the
Commission-approved Acquirer, alleging infringement of
Intellectual Property or Manufacturing Technology rights in
connection with the Commission-approved Acquirer's
research, design, development, engineering, manufacturing,
constructing, distributing, marketing or sale of spare and
wear parts for the Classic Products. PROVIDED THAT
Respondents do not waive any rights to bring such
proceedings or take such action based on a violation by the
Commission-approved Acquirer of trademark or tradename
rights, Respondents acknowledging for purposes of this
proviso that it will not be a violation of trademark or
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tradename rights for the Commission-approved Acquirer to
fairly and accurately describe such spare and wear parts as
being for use with the Classic Products.
D. Respondents shall include in any Divestiture Agreement
related to the Jaw Crusher Assets the following provisions,
and Respondents shall commit to satisfy the following:
1. Respondents shall Contract Manufacture and deliver to
the Commission-approved Acquirer in a timely manner
and under reasonable terms and conditions, a supply of
Jawmaster model Jaw Crushers, for a period of years
sufficient to allow the Commission-approved Acquirer to
manufacture Jaw Crushers independently of
Respondents. The Contract Manufacture agreement shall
specify an exact monetary price for each make and model
of Jawmaster model Jaw Crusher. Respondents shall
provide a detailed explanation of all cost components,
including, but not limited to, the specific amount,
categories and allocation methodologies of costs for each
make and model of Jawmaster model Jaw Crusher to
staff of the Commission.
2. After Respondents commence delivery of Jaw Crushers
to the Commission-approved Acquirer pursuant to a
Divestiture Agreement and for the term of the Contract
Manufacture related to Jaw Crushers, Respondents will
make inventory of Jawmaster model Jaw Crushers
available for sale or resale only to the Commissionapproved Acquirer.
3. Respondents shall make representations and warranties
that Respondents will hold harmless and indemnify the
Commission-approved Acquirer for any liabilities or loss
of profits resulting from the failure by Respondents to
deliver Jawmaster model Jaw Crushers in a timely
manner as required by the Divestiture Agreement unless
Respondents can demonstrate that their failure was

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 132

673

Decision and Order

entirely beyond the control of the Respondents and in no
part the result of negligence or willful misconduct by
Respondents.
4. During the term of the Contract Manufacture between
Respondents and the Commission-approved Acquirer,
upon request of the Commission-approved Acquirer or
the Interim Monitor, Respondents shall make available to
the Interim Monitor all records that relate to the
manufacture of Jawmaster model Jaw Crushers.
E. Respondents shall submit to the Commission-approved
Acquirer, at Respondents’ expense, all Confidential
Business Information relating to the Cone Crusher Business,
the Jaw Crusher Business, and the Primary Gyratory
Crusher Business.
F. Respondents shall not use, directly or indirectly, any
Confidential Business Information relating to the Cone
Crusher Business, Jaw Crusher Business, and Primary
Gyratory Crusher Business, and shall not disclose or convey
such Confidential Business Information, directly or
indirectly, to any person except the Commission-approved
Acquirer. Notwithstanding the foregoing, Respondents
shall be permitted to disclose any such Confidential
Business Information to the extent legally required or
necessary for obtaining appropriate regulatory licenses or
approvals or responding to Agency inquiries, to the extent
necessary to permit Respondents to comply with obligations
under the Divestiture Agreements and this Order, or as
required by a court of competent jurisdiction.
G. For a period of one (1) year following the Closing Date,
Respondents shall not, directly or indirectly, solicit or
otherwise attempt to induce any employees of the
Commission-approved Acquirer with any amount of
responsibility relating to Cone Crushers, Jaw Crushers or
Primary Gyratory Crushers who are former employees of
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Respondents to terminate their employment relationship
with the Commission-approved Acquirer; provided,
however, a violation of this provision will not occur if: (i)
Respondents advertise for employees in newspapers, trade
publications or other media not targeted specifically at the
employees of the Commission-approved Acquirer, (ii)
Respondents hire employees who apply for employment
with Respondents, as long as such employees were not
solicited by Respondents in violation of this paragraph, or
(iii) the Commission-approved Acquirer has terminated the
individual’s employment or has otherwise granted a release
to the individual to permit the individual to be employed by
the Respondents.
H. For a period of six (6) months following the Closing Date,
Respondents shall not interfere with the employment by the
Commission-approved Acquirer of any Cone Crusher
Employees, Jaw Crusher Employees or Primary Gyratory
Crusher Employees; shall not offer any incentive to such
employees to decline employment with the Commissionapproved Acquirer or to accept other employment with the
Respondents; and shall remove any impediments that may
deter such employees from accepting employment with the
Commission-approved Acquirer, including, but not limited
to, any confidentiality provisions relating to the Products or
any non-compete or confidentiality provisions of
employment or other contracts with the Respondents that
would affect the ability of those individuals to be employed
by the Commission-approved Acquirer.
I. Respondents shall secure, prior to divestiture, all consents
and waivers from all private entities that are necessary for
the divestiture of the Cone Crusher Assets, Jaw Crusher
Assets or Primary Gyratory Crusher Assets, or for the
continued research, development, engineering,
manufacturing, construction, distribution, sale, or marketing
of Cone Crushers, Jaw Crushers, or Primary Gyratory
Crushers by the Commission-approved Acquirer.
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J. Respondents shall require, as a condition of continued
employment post-divestiture, that each Cone Crusher
Employee, Jaw Crusher Employee and Primary Gyratory
Crusher Employee sign a confidentiality agreement pursuant
to which such employee shall be required to maintain all
Confidential Business Information (including, without
limitation, all field experience) related to the Cone Crusher
Business, Jaw Crusher Business, or Primary Gyratory
Crusher Business strictly confidential, including the
nondisclosure of such information to all other employees,
executives or other personnel of Respondents. Such
agreement shall provide for the following: (i) restrictions on
the use of trade secrets and Confidential Business
Information; (ii) retention of such information; (iii)
appropriate conduct relating to information that could be
used to the detriment of competitors; and (iv) sanctions for
violation of the terms of the notification. (A copy of this
confidentiality agreement will be in a form substantially
similar to Schedule 1 of the Sandvik Share Purchase
Agreement). Respondents shall send such agreement by email with return receipt requested or similar transmission,
and keep a file of such return receipts for one (1) year after
the Closing Date. Respondents shall provide a copy of such
agreement to the Commission-approved Acquirer.
Respondents shall maintain complete records of all such
agreements at Respondents’ corporate headquarters and
shall provide an officer’s certificate to the Commission,
stating that such acknowledgment program has been
implemented and is being complied with. Respondents
shall make available at the Commission-approved
Acquirer’s request copies of all certifications, notifications
and reminders sent to Respondents’ personnel.
K. At the time of divestiture, and at the Commission-approved
Acquirer’s option, Respondents shall make available to the
Commission-approved Acquirer such personnel, assistance
and training as the Commission-approved Acquirer might
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reasonably need to transfer the Cone Crusher Assets, Jaw
Crusher Assets and Primary Gyratory Crusher Assets and
shall continue providing such personnel, assistance and
training, at the request of the Commission-approved
Acquirer, until the Commission-approved Acquirer is fully
capable of independently manufacturing the Cone Crushers,
Jaw Crushers, and Primary Gyratory Crushers. At the time
of divestiture, and at the Commission-approved Acquirer’s
option, Respondents shall also divest any additional,
incidental assets of Respondents and make any further
arrangements for transitional services within the first twelve
(12) months after divestiture that may be reasonably
necessary to assure the viability and competitiveness of the
Cone Crusher Assets, Jaw Crusher Assets and Primary
Gyratory Crusher Assets.
L. Pending divestiture of the Cone Crusher Assets, Jaw
Crusher Assets, and Primary Gyratory Crusher Assets,
Respondents shall take such actions as are necessary to
maintain the viability and marketability of the Cone Crusher
Assets, Jaw Crusher Assets, and Primary Gyratory Crusher
Assets and to prevent the destruction, removal, wasting,
deterioration, or impairment of any of the Cone Crusher
Assets, Jaw Crusher Assets, and Primary Gyratory Crusher
Assets except for ordinary wear and tear.
M.The purpose of the divestiture of the Cone Crusher Assets,
Jaw Crusher Assets, and Primary Gyratory Crusher Assets is
to ensure the continued use of the Cone Crusher Assets, Jaw
Crusher Assets, and Primary Gyratory Crusher Assets in the
same business in which the Cone Crusher Assets, Jaw
Crusher Assets, and Primary Gyratory Crusher Assets were
engaged at the time of the announcement of the Acquisition,
and to remedy the lessening of competition resulting from
the Acquisition as alleged in the Commission's complaint.
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III.
IT IS FURTHER ORDERED that:

A. Not later than twenty (20) Business Days after the
Acquisition is consummated, Respondents shall divest the
Grinding Mill Assets as an ongoing business to Outokumpu
pursuant to and in accordance with the Outokumpu Asset
Purchase Agreement (which agreement shall not vary or
contradict, or be construed to vary or contradict, the terms
of this Order), and such agreement, if approved by the
Commission as the Divestiture Agreement for the Grinding
Mill Assets, is incorporated by reference into this Order and
made part hereof as non-public Appendix II. If Respondents
do not divest the Grinding Mill Assets to Outokumpu within
twenty (20) Business Days after the Acquisition is
consummated, the Commission may appoint a trustee to
divest the Grinding Mill Assets. Provided, however, that if
Respondents have divested the Grinding Mill Assets to
Outokumpu prior to the date this Order becomes final, and
if, at the time the Commission determines to make this
Order final, the Commission notifies Respondents that
Outokumpu is not an acceptable purchaser of the Grinding
Mill Assets or that the manner in which the divestiture was
accomplished is not acceptable, then Respondents shall
immediately rescind the transaction with Outokumpu and
the Commission may appoint a trustee to divest the
Grinding Mill Assets to a Commission-approved Acquirer.
B. Failure by Respondents to comply with all terms of the
Outokumpu Asset Purchase Agreement, if approved by the
Commission, shall constitute a failure to comply with this
Order. Any Divestiture Agreement between Respondents
(or a trustee appointed pursuant to Paragraph V of this
Order) and an Acquirer of the Grinding Mill Assets that has
been approved by the Commission shall be deemed
incorporated by reference into this Order, and any failure by
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Respondents to comply with the terms of such Divestiture
Agreement shall constitute a failure to comply with this
Order.
C. Respondents shall submit to the Commission-approved
Acquirer, at Respondents’ expense, all Confidential
Business Information relating to the Grinding Mill Business.
D. Respondents shall not use, directly or indirectly, any
Confidential Business Information relating to the Grinding
Mill Business, and shall not disclose or convey such
Confidential Business Information, directly or indirectly, to
any person except the Commission-approved Acquirer.
Notwithstanding the foregoing, Respondents shall be
permitted to disclose any such Confidential Business
Information to the extent legally required or necessary for
obtaining appropriate regulatory licenses or approvals or
responding to Agency inquiries, to the extent necessary to
permit Respondents to comply with obligations under the
Divestiture Agreement and this Order, or as required by a
court of competent jurisdiction.
E. For a period of one (1) year following the Closing Date the
divestiture is accomplished, Respondents shall not, directly
or indirectly, solicit or otherwise attempt to induce any
employees of the Commission-approved Acquirer with any
amount of responsibility relating to Grinding Mills who are
former employees of Respondents to terminate their
employment relationship with the Commission-approved
Acquirer; provided, however, a violation of this provision
will not occur if (i) Respondents advertise for employees in
newspapers, trade publications or other media not targeted
specifically at the employees of the Commission-approved
Acquirer, (ii) Respondents hire employees who apply for
employment with Respondents, as long as such employees
were not solicited by Respondents in violation of this
paragraph, or (iii) the Commission-approved Acquirer has
terminated the individual’s employment or has otherwise
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granted a release to the individual to permit the individual to
be employed by the Respondents.
F. For a period of six (6) months following the Closing Date,
Respondents shall not interfere with the employment by the
Commission-approved Acquirer of any Grinding Mill
Employees; shall not offer any incentive to such employees
to decline employment with the Commission-approved
Acquirer or to accept other employment with the
Respondents; and shall remove any impediments that may
deter such employees from accepting employment with the
Commission-approved Acquirer, including, but not limited
to, any confidentiality provisions relating to the Products or
any non-compete or confidentiality provisions of
employment or other contracts with the Respondents that
would affect the ability of those individuals to be employed
by the Commission-approved Acquirer.
G. Respondents shall secure, prior to divestiture, all consents
and waivers from all private entities that are necessary for
the divestiture of the Grinding Mill Assets, or for the
continued research, development, engineering,
manufacturing, construction, distribution, marketing, sale,
after-sales support, marketing or distribution of Grinding
Mills by the Commission-approved Acquirer.
H. Respondents shall require, as a condition of continued
employment post-divestiture, that each Grinding Mill
Employee sign a confidentiality agreement pursuant to
which such employee shall be required to maintain all
Confidential Business Information (including, without
limitation, all field experience) related to the Grinding Mill
Business, strictly confidential, including the nondisclosure
of such information to all other employees, executives or
other personnel of Respondents. Such agreement shall
provide for the following: (i) restrictions on the use of trade
secrets and Confidential Business Information; (ii) retention
of such information; (iii) appropriate conduct relating to
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information that could be used to the detriment of
competitors; and (iv) sanctions for violation of the terms of
the notification. (A copy of this confidentiality agreement
will be in a form substantially similar to Schedule A of the
Outokumpu Asset Purchase Agreement). Respondents shall
send such agreement by e-mail with return receipt requested
or similar transmission, and keep a file of such return
receipts for one (1) year after the Closing Date.
Respondents shall provide a copy of such agreement to the
Commission-approved Acquirer. Respondents shall
maintain complete records of all such agreements at
Respondents’ corporate headquarters and shall provide an
officer’s certificate to the Commission, stating that such
acknowledgment program has been implemented and is
being complied with. Respondents shall make available at
the Commission-approved Acquirer’s request copies of all
certifications, notifications and reminders sent to
Respondents’ personnel.
I. At the time of divestiture, and at the Commission-approved
Acquirer’s option, Respondents shall make available to the
Commission-approved Acquirer such personnel, assistance
and training as the Commission-approved Acquirer might
reasonably need to transfer the Grinding Mill Assets, and
shall continue providing such personnel, assistance and
training, at Respondents’ cost, at the request of the
Commission-approved Acquirer, until the Commissionapproved Acquirer is fully capable of independently
producing Grinding Mills. At the time of divestiture, and at
the Commission-approved Acquirer’s option, Respondents
shall also divest any additional, incidental assets of
Respondents and make any further arrangements for
transitional services within the first twelve (12) months after
divestiture that may be reasonably necessary to assure the
viability and competitiveness of the Grinding Mill Assets.
J. Pending divestiture of the Grinding Mill Assets,
Respondents shall take such actions as are necessary to
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maintain the viability and marketability of the Grinding Mill
Assets, and to prevent the destruction, removal, wasting,
deterioration, or impairment of any of the Grinding Mill
Assets except for ordinary wear and tear.
K. The purpose of the divestiture of the Grinding Mill Assets is
to ensure the continued use of the Grinding Mill Assets in
the same business in which the Grinding Mill Assets were
engaged at the time of the announcement of the Acquisition,
and to remedy the lessening of competition resulting from
the Acquisition as alleged in the Commission's complaint.
IV.
IT IS FURTHER ORDERED that:
A. At any time after Respondents sign the Consent Agreement in
this matter, the Commission may appoint an Interim Monitor to
assure that Respondents expeditiously comply with all of their
obligations and perform all of their responsibilities as required
by this Order and the Divestiture Agreements. The
Commission may appoint one or more Interim Monitors to
assure Respondents’ compliance with the requirements of
Paragraphs II and III of this Order, and the related Divestiture
Agreements.
B. If one or more Interim Monitors are appointed pursuant to
Paragraph IV. A. of this Order, Respondents shall consent to
the following terms and conditions regarding the powers,
duties, authorities, and responsibilities of each Interim
Monitor:
1. The Commission shall select the Interim Monitor, subject to
the consent of Respondents, which consent shall not be
unreasonably withheld. If Respondents have not opposed, in
writing, including the reasons for opposing, the selection of
any proposed Interim Monitor within ten (10) days after
notice by the staff of the Commission to Respondents of the
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identity of any proposed Interim Monitor, Respondents shall
be deemed to have consented to the selection of the
proposed Interim Monitor.
2. The Interim Monitor shall have the power and authority to
monitor Respondents’ compliance with the terms of this
Order and with the relevant Divestiture Agreement(s) made
a part of this Order, and shall exercise such power and
authority and carry out the duties and responsibilities of the
Interim Monitor in a manner consistent with the purposes of
this Order and in consultation with the Commission.
3. Within ten (10) days after appointment of the Interim
Monitor, Respondents shall execute an agreement that,
subject to the prior approval of the Commission, confers on
the Interim Monitor all the rights and powers necessary to
permit the Interim Monitor to monitor Respondents’
compliance with the terms of this Order and with the
relevant Divestiture Agreement(s) in a manner consistent
with the purposes of this Order.
4. The Interim Monitor shall serve until the last obligation
under each of the Divestiture Agreements has been fully
performed and each of the Commission-approved Acquirers
pursuant to Paragraphs II and III of this Order (or as
otherwise specified by the Commission) is fully capable of
independently manufacturing and selling the Product(s)
acquired pursuant to a Divestiture Agreement; provided,
however, that the Commission may extend or modify this
period as may be necessary or appropriate to accomplish the
purposes of this Order.
5. The Interim Monitor shall have full and complete access to
Respondents’ personnel, books, records, documents,
facilities and technical information relating to the research,
development, engineering, and manufacture of the relevant
Products, or to any other relevant information, as the Interim
Monitor may reasonably request, including, but not limited
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to, all documents and records kept in the normal course of
business that relate to the manufacture of the relevant
Products and all materials and information relating to
Agency approvals. Respondents shall cooperate with any
reasonable request of the Interim Monitor. Respondents
shall take no action to interfere with or impede the Interim
Monitor's ability to monitor Respondents’ compliance with
this Order and the relevant Divestiture Agreement(s).
6. The Interim Monitor shall serve, without bond or other
security, at the expense of Respondents, on such reasonable
and customary terms and conditions as the Commission may
set. The Commission may, among other things, require the
Interim Monitor to sign an appropriate confidentiality
agreement relating to Commission materials and
information received in connection with the performance of
the Interim Monitor's duties. The Interim Monitor shall have
authority to employ, at the expense of Respondents, such
consultants, accountants, attorneys and other representatives
and assistants as are reasonably necessary to carry out the
Interim Monitor's duties and responsibilities. The Interim
Monitor shall account for all expenses incurred, including
fees for his or her services, subject to the approval of the
Commission.
7. Respondents shall indemnify the Interim Monitor and hold
the Interim Monitor harmless against any losses, claims,
damages, liabilities or expenses arising out of, or in
connection with, the performance of the Interim Monitor's
duties, including all reasonable fees of counsel and other
expenses incurred in connection with the preparations for,
or defense of, any claim whether or not resulting in any
liability, except to the extent that such losses, claims,
damages, liabilities, or expenses result from misfeasance,
gross negligence, willful or wanton acts, or bad faith by the
Interim Monitor.
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8. If the Commission determines that the Interim Monitor has
ceased to act or failed to act diligently, the Commission may
appoint a substitute Interim Monitor in the same manner as
provided in Paragraph IV.A. of this Order.
9. The Commission may on its own initiative or at the request
of the Interim Monitor issue such additional orders or
directions as may be necessary or appropriate to assure
compliance with the requirements of this Order and the
relevant Divestiture Agreement(s).
10.

Respondents shall report to the Interim Monitor in
accordance with the requirements of Paragraph VI.A. of
this Order and/or as otherwise provided in any agreement
approved by the Commission. The Interim Monitor shall
evaluate the reports submitted to it by the Respondents,
and any reports submitted by the relevant Commissionapproved Acquirer(s), with respect to the performance of
Respondents’ obligations under the relevant Divestiture
Agreement(s). Within one (1) month from the date the
Interim Monitor receives these reports, the Interim
Monitor shall report in writing to the Commission
concerning compliance by Respondents with the
provisions of this Order and the relevant Divestiture
Agreement(s). These responsibilities of the Interim
Monitor shall continue until the last obligation under the
relevant Divestiture Agreement(s) has been fully
performed, unless otherwise directed by the Commission.

11.

Respondents may require the Interim Monitor to sign a
customary confidentiality agreement; provided, however,
such agreement shall not restrict the Interim Monitor
from providing any information to the Commission.

C. The Interim Monitor(s) appointed pursuant to Paragraph III.A.
of the Order to Maintain Assets may be the same person(s)
appointed as Interim Monitor(s) pursuant to Paragraph IV.A. of
the Decision and Order in this matter, and/or as Divestiture
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Trustee(s) pursuant to Paragraph V.A. of the Decision and
Order in this matter.
V.
IT IS FURTHER ORDERED that:
A. If Respondents have not fully complied with the obligations
specified in Paragraphs II through IV of this Order, the
Commission may appoint a trustee or trustees to divest or
transfer the assets required to be divested or transferred
pursuant to each of the relevant Paragraphs in a manner that
satisfies the requirements of each such Paragraph, as
applicable. The Commission may appoint a different
Divestiture Trustee to accomplish each of the divestitures
described in Paragraphs II and III, respectively. In the event
that the Commission or the Attorney General brings an action
pursuant to § 5(l) of the Federal Trade Commission Act, 15
U.S.C. § 45(l), or any other statute enforced by the
Commission, Respondents shall consent to the appointment of
a Divestiture Trustee in such action to divest the relevant
assets. Neither the appointment of a Divestiture Trustee nor a
decision not to appoint a Divestiture Trustee under this
Paragraph shall preclude the Commission or the Attorney
General from seeking civil penalties or any other relief
available to it, including a court-appointed Divestiture Trustee,
pursuant to § 5(l) of the Federal Trade Commission Act, or any
other statute enforced by the Commission, for any failure by
the Respondents to comply with this Order.
B. If a Divestiture Trustee is appointed by the Commission or a
court pursuant to Paragraph V.A. of this Order, Respondents
shall consent to the following terms and conditions regarding
the Divestiture Trustee’s powers, duties, authority, and
responsibilities:
1. The Commission shall select the Divestiture Trustee,
subject to the consent of Respondents, which consent
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shall not be unreasonably withheld. The Divestiture
Trustee shall be a person with experience and expertise
in acquisitions and divestitures. If Respondents have not
opposed, in writing, including the reasons for opposing,
the selection of any proposed Divestiture Trustee within
ten (10) days after notice by the staff of the Commission
to Respondents of the identity of any proposed
Divestiture Trustee, Respondents shall be deemed to
have consented to the selection of the proposed
Divestiture Trustee.
2. Subject to the prior approval of the Commission, the
Divestiture Trustee shall have the exclusive power and
authority to divest or transfer the relevant assets that are
required by this Order to be divested or transferred.
3. Within ten (10) days after appointment of the Divestiture
Trustee, Respondents shall execute a trust agreement
that, subject to the prior approval of the Commission
and, in the case of a court-appointed Divestiture Trustee,
of the court, transfers to the Divestiture Trustee all rights
and powers necessary to permit the Divestiture Trustee to
effect the relevant divestiture(s) or transfer(s) required by
the Order.
4. The Divestiture Trustee shall have twelve (12) months
from the date the Commission approves the trust
agreement described in Paragraph V. B. 3. to accomplish
the divestiture(s), which shall be subject to the prior
approval of the Commission. If, however, at the end of
the twelve-month period, the Divestiture Trustee has
submitted a plan of divestiture or believes that the
divestiture(s) can be achieved within a reasonable time,
the divestiture period may be extended by the
Commission, or, in the case of a court-appointed
Divestiture Trustee, by the court; provided, however, the
Commission may extend the divestiture period only two
(2) times.
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5. The Divestiture Trustee shall have full and complete
access to the personnel, books, records and facilities
relating to the relevant assets that are required to be
divested by this Order or to any other relevant
information, as the Divestiture Trustee may request.
Respondents shall develop such financial or other
information as the Divestiture Trustee may request and
shall cooperate with the Divestiture Trustee.
Respondents shall take no action to interfere with or
impede the Divestiture Trustee's accomplishment of the
divestiture(s). Any delays in divestiture caused by
Respondents shall extend the time for divestiture under
this Paragraph in an amount equal to the delay, as
determined by the Commission or, for a court-appointed
Divestiture Trustee, by the court.
6. The Divestiture Trustee shall use his or her best efforts to
negotiate the most favorable price and terms available in
each contract that is submitted to the Commission,
subject to Respondents' absolute and unconditional
obligation to divest at no minimum price. The
divestiture(s) shall be made in the manner and to an
Acquirer as required by this Order; provided, however, if
the Divestiture Trustee receives bona fide offers from
more than one acquiring entity, and if the Commission
determines to approve more than one such acquiring
entity, the Divestiture Trustee shall divest to the
acquiring entity selected by Respondents from among
those approved by the Commission; provided further,
however, that Respondents shall select such entity within
five (5) Business Days of receiving notification of the
Commission's approval.
7. The Divestiture Trustee shall serve, without bond or
other security, at the cost and expense of Respondents,
on such reasonable and customary terms and conditions
as the Commission or a court may set. The Divestiture
Trustee shall have the authority to employ, at the cost
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and expense of Respondents, such consultants,
accountants, attorneys, investment bankers, business
brokers, appraisers, and other representatives and
assistants as are necessary to carry out the Divestiture
Trustee’s duties and responsibilities. The Divestiture
Trustee shall account for all monies derived from the
divestiture(s) and all expenses incurred. After approval
by the Commission and, in the case of a court-appointed
Divestiture Trustee, by the court, of the account of the
Divestiture Trustee, including fees for his or her services,
all remaining monies shall be paid at the direction of the
Respondents, and the Divestiture Trustee’s power shall
be terminated. The compensation of the Divestiture
Trustee shall be based at least in significant part on a
commission arrangement contingent on the divestiture of
all of the relevant assets that are required to be divested
by this Order.
8. Respondents shall indemnify the Divestiture Trustee and
hold the Divestiture Trustee harmless against any losses,
claims, damages, liabilities, or expenses arising out of, or
in connection with, the performance of the Divestiture
Trustee’s duties, including all reasonable fees of counsel
and other expenses incurred in connection with the
preparation for, or defense of, any claim, whether or not
resulting in any liability, except to the extent that such
losses, claims, damages, liabilities, or expenses result
from misfeasance, gross negligence, willful or wanton
acts, or bad faith by the Divestiture Trustee.
9. If the Divestiture Trustee ceases to act or fails to act
diligently, a substitute Divestiture Trustee shall be
appointed in the same manner as provided in Paragraph
V.A. of this Order.
10.

The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own
initiative or at the request of the Divestiture Trustee
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issue such additional orders or directions as may be
necessary or appropriate to accomplish the
divestiture(s) required by this Order.
11.

In the event that the Divestiture Trustee determines
that he or she is unable to divest the assets required to
be divested pursuant to each of the relevant
Paragraphs in a manner that preserves their
marketability, viability and competitiveness and
ensures their continued use in the research, design,
development, engineering, manufacturing,
construction, distribution, marketing, sale, or aftersales support of the relevant Product or Products, the
Divestiture Trustee may divest such additional assets
related to the relevant Product or Products of the
Respondents and effect such arrangements as are
necessary to satisfy the requirements of this Order.

12.

The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order.

13.

The Divestiture Trustee shall report in writing to
Respondents and the Commission every sixty (60)
days concerning the Divestiture Trustee’s efforts to
accomplish the divestiture(s).

14.

Respondents may require the Divestiture Trustee to
sign a customary confidentiality agreement; provided,
however, such agreement shall not restrict the
Divestiture Trustee from providing any information to
the Commission.

C. The Divestiture Trustee(s) appointed pursuant to V.A. of this
Order may be the same person(s) appointed as Interim
Monitor(s) pursuant to Paragraph IV.A. of this Order.
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VI.
IT IS FURTHER ORDERED that:
A. Respondents shall submit to the Commission (with
simultaneous copies to the Interim Monitor(s) and the
Divestiture Trustee(s), as appropriate) verified written reports
setting forth in detail the manner and form in which they intend
to comply, are complying, and have complied with this Order.
These reports are due as follows: the initial report is due thirty
(30) days after the date this Order becomes final; the second
report is due sixty (60) days after the initial report; and all
subsequent reports are due every ninety (90) days thereafter
until Respondents have fully complied with Paragraphs II
through V of this Order. Respondents shall include in their
reports, among other things that are required from time to time,
a full description of the efforts being made to comply with
Paragraphs II through V of this Order, including a description
of all substantive contacts or negotiations for the divestitures
and the identity of all parties contacted. Respondents shall
include in their reports copies of all written communications to
and from such parties, all internal memoranda, and all reports
and recommendations concerning completing the obligations.
B. One (1) year from the date this Order becomes final, annually
for the next five (5) years on the anniversary of the date this
Order becomes final, and at other times as the Commission
may require, Respondents shall file a verified written report
with the Commission setting forth in detail the manner and
form in which they have complied and are complying with this
Order.
VII.
IT IS FURTHER ORDERED that Respondents shall notify
the Commission at least thirty (30) days prior to any proposed
change in the corporate Respondents such as dissolution,
assignment, sale resulting in the emergence of a successor
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corporation, or the creation or dissolution of subsidiaries or any
other change in the corporation that may affect compliance
obligations arising out of the Order.
VIII.
IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request with
reasonable notice to Respondents made to their principal United
States office, Respondents shall permit any duly authorized
representative of the Commission:

A. Access, during office hours of Respondents and in the
presence of counsel, to all facilities and access to inspect
and copy all books, ledgers, accounts, correspondence,
memoranda and all other records and documents in the
possession or under the control of Respondents relating to
compliance with this Order; and

B. Upon five (5) days' notice to Respondents and without
restraint or interference from Respondents, to interview
officers, directors, or employees of Respondents, who may
have counsel present, regarding such matters.
IX.
IT IS FURTHER ORDERED that this Order shall terminate
on October 19, 2021.
By the Commission, Chairman Muris not participating.
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[Non-Public Appendices I, II, and III Redacted From Public
Record Version]
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ORDER TO MAINTAIN ASSETS
The Federal Trade Commission (“Commission”) having
initiated an investigation of the proposed acquisition of
Respondent Svedala Industri AB (“Svedala”) by Respondent
Metso Oyj (“Metso”), hereinafter referred to as “Respondents,”
and Respondents having been furnished thereafter with a copy of
a draft of Complaint that the Bureau of Competition presented to
the Commission for its consideration and which, if issued by the
Commission, would charge Respondents with violations of
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and
Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45; and
Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing the proposed Decision
and Order, an admission by Respondents of all the jurisdictional
facts set forth in the aforesaid draft of Complaint, a statement that
the signing of said Consent Agreement is for settlement purposes
only and does not constitute an admission by Respondents that the
law has been violated as alleged in such Complaint, or that the
facts as alleged in such Complaint, other than jurisdictional facts,
are true, and waivers and other provisions as required by the
Commission’s Rules; and
The Commission having thereafter considered the matter and
having determined that it has reason to believe that Respondents
have violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having determined to accept
the executed Consent Agreement and to place the Consent
Agreement on the public record for a period of thirty (30) days,
the Commission hereby issues its Complaint, makes the following
jurisdictional findings and issues this Order to Maintain Assets:
1. Respondent Metso is a corporation organized, existing and
doing business under and by virtue of the laws of Finland, with its
office and principal place of business located at Fabianinkatu 9 A,
P.O. Box 1220, FIN-00101, Helsinki, Finland. Metso’s principal
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subsidiary in the United States is located at 133 Federal Street,
Suite 302, Boston, MA 02110.
2. Respondent Svedala is a corporation organized, existing and
doing business under and by virtue of the laws of Sweden, with its
office and principal place of business located at Kaptensgatan 1,
Box 4004, SE-203 11, Malmö, Sweden. Svedala’s principal
subsidiary in the United States is located at 20965 Crossroads
Circle, Waukesha, WI, 53186.
3. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of Respondents, and the
proceeding is in the public interest.
ORDER
I.
IT IS ORDERED that, as used in this Order to Maintain Assets,
the definitions used in the Consent Agreement and the attached
Decision and Order shall apply.
II.
IT IS FURTHER ORDERED that from the date this Order to
Maintain Assets becomes final:
A.

B.

Respondents shall take such actions as are reasonably
necessary to maintain the viability, marketability, and
competitiveness of the Cone Crusher Assets, Grinding Mill
Assets, Jaw Crusher Assets, and the Primary Gyratory
Crusher Assets, hereinafter collectively referred to as
“Assets,” and to prevent the destruction, removal, wasting,
deterioration, sale, disposition, transfer or impairment of
any of the Assets, except for ordinary wear and tear and as
would otherwise occur in the ordinary course of business.
Respondents shall provide all Cone Crusher Employees,
Grinding Mill Employees, Jaw Crusher Employees, and
Primary Gyratory Crusher Employees, with reasonable
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C.

financial incentives to continue in their positions until the
Closing Date. Such incentives shall include a continuation
of all employee benefits offered by Respondents until the
Closing Date for the divestiture of the Assets has occurred,
including the regularly scheduled raises and bonuses, and
a vesting of all pension benefits (as permitted by law).
Respondents shall adhere to and abide by the Divestiture
Agreements incorporated by reference into this Order to
Maintain Assets and made a part hereof.
III.

IT IS FURTHER ORDERED that:
A.

At any time after the Commission issues this Order to
Maintain Assets, the Commission may appoint one or more
Interim Monitors to assure that Respondents expeditiously
comply with their obligations relating to the Assets
pursuant to this Order to Maintain Assets, and to the
Consent Agreement, the Decision and Order and the related
Divestiture Agreements.
B. Respondents shall consent to the following terms and
conditions regarding the powers, duties, authorities and
responsibilities of any Interim Monitor appointed pursuant
to Paragraph III.A.:
1. The Commission shall select the Interim Monitor, subject to
the consent of Respondents, which consent shall not be
unreasonably withheld. If Respondents have not opposed, in
writing, including the reasons for opposing, the selection of
any proposed Interim Monitor within ten (10) days after
receipt of written notice by the staff of the Commission to
Respondents of the identity of any proposed Interim Monitor,
Respondents shall be deemed to have consented to the
selection of the proposed Interim Monitor.
2. The Interim Monitor shall have the power and authority to
monitor Respondents’ compliance with the terms of this Order
to Maintain Assets and of any corresponding terms in the
Consent Agreement and the Decision and Order.
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3. Within ten (10) days after appointment of the Interim Monitor,
Respondents shall execute an agreement that, subject to the
prior approval of the Commission, confers on the Interim
Monitor all the rights and powers necessary to permit the
Interim Monitor to monitor Respondents’ compliance with the
terms of this Order to Maintain Assets and, as applicable, the
Consent Agreement and the Decision and Order.
4. The Interim Monitor shall serve for such time as is necessary
to monitor Respondents’ compliance with the provisions of
this Order to Maintain Assets.
5. The Interim Monitor shall have full and complete access,
subject to any legally recognized privilege of Respondents, to
Respondents’ personnel, books, records, documents, facilities
and technical information relating to any of the Assets or to
any other relevant information, as the Interim Monitor may
reasonably request, including, but not limited to, all
documents and records kept in the normal course of business
that relate to the Assets. Respondents shall cooperate with any
reasonable request of the Interim Monitor. Respondents shall
take no action to interfere with or impede the Interim
Monitor's ability to monitor Respondents’ compliance with
this Order to Maintain Assets and, as applicable, the Consent
Agreement and the Decision and Order.
6. The Interim Monitor shall serve, without bond or other
security, at the expense of Respondents, on such reasonable
and customary terms and conditions as the Commission may
set. The Interim Monitor shall have authority to employ, at
the expense of Respondents, such consultants, accountants,
attorneys and other representatives and assistants as are
reasonably necessary to carry out the Interim Monitor's duties
and responsibilities.
7. Respondents shall indemnify the Interim Monitor and hold the
Interim Monitor harmless against any losses, claims, damages,
liabilities or expenses arising out of, or in connection with, the
performance of the Interim Monitor's duties, including all
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reasonable fees of counsel and other expenses incurred in
connection with the preparations for, or defense of, any claim
whether or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or expenses
result from misfeasance, gross negligence, willful or wanton
acts, or bad faith by the Interim Monitor.
8. If the Commission determines that the Interim Monitor has
ceased to act or failed to act diligently, the Commission may
appoint a substitute Interim Monitor in the same manner as
provided in Paragraph III.A. of this Order to Maintain Assets.
9. The Commission may on its own initiative or at the request of
the Interim Monitor issue such additional orders or directions
as may be necessary or appropriate to assure compliance with
the requirements of this Order to Maintain Assets and, as
applicable, the Consent Agreement and the Decision and
Order.
10.

The Interim Monitor shall report in writing to the
Commission concerning compliance by Respondents with
the provisions of this Order to Maintain Assets and, as
applicable, the Consent Agreement and the Decision and
Order, within twenty (20) days from the date of
appointment and every thirty (30) days thereafter until the
Respondents have completed all the divestitures required
by the Decision and Order.

11.

Respondents may require the Interim Monitor to sign a
customary confidentiality agreement; provided, however,
such agreement shall not restrict the Interim Monitor from
providing any information to the Commission.

C. The Interim Monitor(s) appointed pursuant to Paragraph III.A. of
this Order to Maintain Assets may be the same person(s)
appointed as Interim Monitor(s) pursuant to Paragraph IV.A. of
the Decision and Order in this matter, and/or as Divestiture
Trustee(s) pursuant to Paragraph V.A. of the Decision and Order
in this matter.
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IV.
IT IS FURTHER ORDERED that Respondents shall notify the
Commission at least thirty (30) days prior to any proposed change
in the corporate Respondents such as dissolution, assignment, sale
resulting in the emergence of a successor corporation, or the creation
or dissolution of subsidiaries or any other change in the corporation
that may affect compliance obligations arising out of this Order to
Maintain Assets.
V.
IT IS FURTHER ORDERED that for the purposes of
determining or securing compliance with this Order to Maintain
Assets, and subject to any legally recognized privilege, and upon
written request with reasonable notice to Respondents made to their
principal United States office, Respondents shall permit any duly
authorized representatives of the Commission:
A.

Access, during office hours of Respondents and in the
presence of counsel, to all facilities, and access to inspect and
copy all books, ledgers, accounts, correspondence, memoranda
and all other records and documents in the possession or under
the control of Respondents relating to compliance with this
Order to Maintain Assets; and

B.

Upon five (5) days' notice to Respondents and without
restraint or interference from Respondents, to interview
officers, directors, or employees of Respondents, who may
have counsel present, regarding such matters.
VI.

IT IS FURTHER ORDERED that this Order to Maintain Assets
shall terminate on the earlier of:
A.

Three (3) business days after the Commission withdraws its
acceptance of the Consent Agreement pursuant to the
provisions of Commission Rule 2.34, 16 C.F.R. § 2.34; or
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B. The day after all of the divestitures or transfers of the Assets, as
described in and required by the Decision and Order, are
completed.
By the Commission, Chairman Muris not participating.
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Analysis of Agreement Containing Consent Orders to Aid
Public Comment
The Federal Trade Commission (“Commission”) has accepted,
subject to final approval, an Agreement Containing Consent
Orders (“Consent Agreement”) from Metso Oyj (“Metso”) and
Svedala Industri AB (“Svedala”), which is designed to remedy the
anticompetitive effects resulting from Metso’s acquisition of
Svedala. Under the terms of the Consent Agreement, Metso and
Svedala will be required to divest Metso’s global primary
gyratory crusher and grinding mills businesses and Svedala’s
global cone crusher and jaw crusher businesses. The three crusher
businesses will be divested to Sandvik AB (“Sandvik”). The
grinding mill business will be divested to Outokumpu Oyj
(“Outokumpu”). Both divestitures will take place no later than
twenty (20) days from the date Metso consummates its acquisition
of Svedala.
The proposed Consent Agreement has been placed on the
public record for thirty (30) days for the reception of comments by
interested persons. Comments received during this period will
become part of the public record. After thirty (30) days, the
Commission will again review the proposed Consent Agreement
and the comments received, and will decide whether it should
withdraw from the proposed Consent Agreement or make final the
Decision and Order.
Pursuant to a cash tender offer announced on June 21, 2000,
Metso proposes to acquire all of the issued and outstanding shares
and convertible debentures of Svedala. The total value of the
transaction is approximately $1.6 billion. The Commission’s
complaint alleges that the proposed acquisition, if consummated,
would violate Section 7 of the Clayton Act, as amended, 15
U.S.C. § 18, and Section 5 of the Federal Trade Commission Act,
as amended, 15 U.S.C. § 45, in the global markets for the
research, development, manufacture and sale of: (1) cone
crushers; (2) jaw crushers; (3) primary gyratory crushers; and (4)
grinding mills.
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Metso, through its Metso Minerals (formerly known as
Nordberg) subsidiary, and Svedala, are the two largest suppliers of
rock processing equipment in the world. Rock processing
equipment includes, among other products: (1) cone crushers; (2)
jaw crushers; (3) primary gyratory crushers; and (4) grinding
mills. Rock processing equipment is used by both aggregate and
mineral producers to crush and pulverize large rock formations in
order to manufacture aggregates and retrieve minerals. Aggregate
and mineral producers use a series of different types of rock
processing equipment in a circuit to crush the rock into the desired
size, shape and form. Customers of these products state that they
purchase the type and size of rock processing equipment that is
optimal for their circuit and, because of the unique performance
characteristics of each type and size of equipment, there is little
opportunity to switch to alternative equipment.
The global markets for cone crushers, jaw crushers, primary
gyratory crushers and grinding mills are highly concentrated. If
the proposed acquisition is consummated, Metso’s market share
would exceed 50 percent in each of the global markets for: (1)
cone crushers; (2) jaw crushers; (3) primary gyratory crushers;
and (4) grinding mills. In some of these markets, Metso and
Svedala are the largest and second largest suppliers. If the
acquisition is consummated, Metso would have a market share
many times higher than its next-closest competitor.
Metso and Svedala regularly bid against each other for rock
processing equipment. By eliminating competition between these
two leading suppliers, the proposed acquisition would allow
Metso to exercise market power unilaterally for certain bids,
thereby increasing the likelihood that purchasers of cone crushers,
jaw crushers, primary gyratory crushers and grinding mills would
be forced to pay higher prices and that innovation in these markets
would decrease. Metso’s proposed acquisition of Svedala would
also increase the likelihood that the remaining suppliers of cone
crushers, jaw crushers, primary gyratory crushers and grinding
mills could collude to the detriment of customers in the relevant
markets.
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Significant impediments to new entry exist in each of the
global markets for cone crushers, jaw crushers, primary gyratory
crushers and grinding mills. First, a supplier must design and
develop a prototype of the particular type of rock processing
equipment, which requires significant amounts of money and
time. After a new prototype is developed, suppliers devote
additional money and time to testing the prototype at a customer’s
mine or quarry. The testing stage often lasts as long as two years
because many flaws cannot be detected until the equipment has
been in continuous operation for a significant period of time. It is
imperative that the rock processing equipment that suppliers offer
to customers have a track record of reliability and high
performance because failure of such equipment would
substantially decrease or halt production at a site, costing the
customer thousands of dollars an hour in production losses. The
steps involved in developing a prototype, testing it, and gaining
customer acceptance for a new piece of equipment are difficult,
expensive and time-consuming. For these reasons, new entry into
the markets for cone crushers, jaw crushers, primary gyratory
crushers and grinding mills would not be accomplished in a
timely manner or be likely to occur at all even if prices increased
substantially after the proposed acquisition.
The Consent Agreement effectively remedies the acquisition’s
anticompetitive effects in the global markets for cone crushers,
jaw crushers, primary gyratory crushers and grinding mills by
requiring Metso to divest its worldwide primary gyratory crusher
and grinding mill businesses and by requiring Svedala to divest its
worldwide cone crusher and jaw crusher businesses. Pursuant to
the Consent Agreement, the three crusher businesses will be
divested to Sandvik. The grinding mill business will be divested
to Outokumpu. Both divestitures will take place no later than
twenty (20) days from the date Metso consummates its
acquisition. If the Commission determines that Sandvik or
Outokumpu is not an acceptable buyer or that the manner of either
divestiture is not acceptable, Metso and Svedala must unwind the
sale(s) and divest the crusher businesses or the grinding mill
business to a Commission-approved buyer. Should they fail to do
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so, the Commission may appoint a trustee to divest the crusher
businesses or the grinding mill business.
The Commission’s goal in evaluating possible purchasers of
divested assets is to maintain the competitive environment that
existed prior to the acquisition. A proposed buyer of divested
assets must not itself present competitive problems. The
Commission is satisfied that both Sandvik and Outokumpu are
well-qualified acquirers of the divested assets. Sandvik is a
publicly-traded Swedish corporation and a leading global supplier
of drilling and excavation machinery, equipment and tools for
mining and construction industries. Outokumpu is a diversified
Finnish metals corporation involved primarily in the mining,
production and fabrication of steel, chromium, zinc, copper and
nickel. Both Sandvik and Outokumpu have the necessary industry
expertise to replace the competition that existed prior to the
proposed acquisition. Furthermore, Sandvik and Outokumpu do
not pose separate competitive issues as acquirers of the divested
assets.
The Consent Agreement contains several provisions designed
to ensure that the divestitures of the crusher businesses and the
grinding mill business are successful. The Consent Agreement
requires Metso and Svedala to provide incentives to all of the
employees that Sandvik and Outokumpu want to hire to continue
in their positions until the divestitures are accomplished. For a
period of one (1) year from the date the divestitures of the
businesses are accomplished, Metso and Svedala are prohibited
from soliciting or inducing any employees or agents of the rock
processing equipment businesses involved in the divestitures to
terminate their employment with Sandvik or Outokumpu.
Furthermore, in order to enable Sandvik and Outokumpu to
develop and manufacture rock processing equipment in the same
manner and quality achieved by Metso and Svedala, the Consent
Agreement requires Metso and Svedala for a period of one (1)
year to provide technical assistance and training at cost to Sandvik
and Outokumpu.
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Metso and Svedala are also required to provide transitional
manufacturing services for the production of jaw crushers to
enable Sandvik to deliver jaw crushers to customers without
delay. The transitional manufacturing provision only covers the
production of jaw crushers because Svedala currently
manufactures a substantial portion of its jaw crushers in its
Brazilian facility, which will not be divested. Svedala also
manufactures some jaw crushers at its Swedish facility which will
be divested under the proposed Consent Agreement. Less than 24
months ago, Svedala manufactured all of its jaw crushers in the
Swedish facility. Thus, the primary production assets for the
manufacture of jaw crushers already exist in the Swedish facility.
Sandvik will also manufacture all of its jaw crushers at the
Swedish facility. The Commission will appoint an Interim
Monitor to oversee the transfer of Svedala’s jaw crusher assets
located in Brazil and to insure compliance with the transitional
manufacturing agreement. The Interim Monitor has the requisite
capability and applicable business knowledge to supervise the
proper transfer of divested assets and monitor the critical
manufacturing and supply activities of Metso and Svedala. Thus,
the transitional manufacturing agreement, in conjunction with the
Interim Monitor, provides a guarantee to Sandvik that its
production of jaw crushers will be seamless and uninterrupted
after the divestiture.
In order to ensure that the Commission remains informed about
the status of the crushing businesses and the grinding mill
business pending divestiture, and about the efforts being made to
accomplish the divestitures, the Consent Agreement requires
Metso and Svedala to file reports with the Commission within
thirty (30) days of the date they sign the Consent Agreement, and
periodically thereafter, until the divestitures are accomplished.
The purpose of this analysis is to facilitate public comment on
the Consent Agreement, and it is not intended to constitute an
official interpretation of the Consent Agreement or to modify in
any way its terms.
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IN THE MATTER OF

FANBUZZ, INC.
CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5 OF THE FEDERAL TRADE COM MISSION ACT
Docket C-4026; File No. 0123151
Complaint, November 19, 2001--Decision, November 19, 2001
This consent ord er addresses pra ctices used by Resp ondent FanBuzz, Inc. in
connection with the sa le of textile p roducts by m eans o f an Intern et catalo g.
The orde r, among other things, prohibits the respondent from violating the
Textile Fiber Products Identification Act, and Commission rules and
regulations implem enting the requirements of the statute. The ord er also
requires the respondent to distribute copies of the order to certain company
officials and employees.

Participants
For the Commission: Carol Jennings, Elaine D. Kolish, and
Keith Anderson.
For the Respondent: Martin J. Neville, Neville Peterson, LLP.
COMPLAINT
The Federal Trade Commission, having reason to believe that
FanBuzz, Inc. (“respondent”), has violated the provisions of the
Federal Trade Commission Act, 15 U.S.C. § 41 et seq., and the
Textile Fiber Products Identification Act, 15 U.S.C. § 70 et seq.
(“Textile Act”), and it appearing to the Commission that this
proceeding is in the public interest, alleges:
1. Respondent is a Minnesota corporation with its principal
office or place of business at
10729 Bren Road East, Minnetonka, Minnesota 55343.
2. Respondent is an Internet seller of clothing for men and
women. Respondent has advertised, offered for sale, sold, and

706

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 132
Complaint

distributed to the public textile products subject to the
requirements of the Textile Act.
3. The acts and practices of respondent alleged in this complaint
have been in or affecting commerce, as "commerce" is defined in
Section 4 of the Federal Trade Commission Act.
4. Respondent has offered for sale and sold, by means of an online
shopping service or Internet catalog, textile products subject to the
requirements of the Textile Act.
5. Respondent has offered for sale and sold, by means of an online
shopping service or Internet catalog, textile products subject to the
requirements of the Textile Act, without disclosing in its product
descriptions whether such products were made in the U.S.A.,
imported, or both, thus violating 15 U.S.C. § 70b(i), and
implementing regulations in 16 C.F.R. § 303.34.
6. The acts and practices of respondent as alleged in this complaint
constitute unfair or deceptive acts or practices in or affecting
commerce in violation of Section 5(a) of the Federal Trade
Commission Act, 15 U.S.C. § 45(a).
THEREFORE, the Federal Trade Commission this nineteenth day
of November, 2001, has issued this complaint against respondent.
By the Commission.
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DECISION AND ORDER
The Federal Trade Commission having initiated an
investigation of certain acts and practices of the respondent named
in the caption hereof, and the respondent having been furnished
thereafter with a copy of a draft complaint which the Bureau of
Consumer Protection proposed to present to the Commission for
its consideration and which, if issued by the Commission, would
charge respondent with violations of the Federal Trade
Commission Act and the Textile Fiber Products Identification
Act; and
The respondent and counsel for the Commission having
thereafter executed an agreement containing a consent order, and
admission by the respondent of all the jurisdictional facts set forth
in the draft complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute
an admission by respondent that the law has been violated as
alleged in such complaint, or that the facts as alleged in such
complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and
The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
violated the said Acts, and that a complaint should issue stating its
charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the
public record for a period of thirty (30) days, now in further
conformity with the procedure prescribed in Section 2.34 of its
Rules, the Commission hereby issues its complaint, makes the
following jurisdictional findings, and enters the following order:
1. Respondent FanBuzz, Inc., is a Minnesota corporation with its
principal office or place of business at 10729 Bren Road East,
Minnetonka, Minnesota 55343.
2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the
proceeding is in the public interest.
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ORDER
I.
IT IS ORDERED that respondent FanBuzz, Inc., its successors
and assigns, and its officers, agents, representatives, and
employees, directly or through any corporation, subsidiary,
division, or other device, shall not violate any provision of the
Textile Fiber Products Identification Act, 15 U.S.C. § 70 et seq.,
and any of the Rules promulgated pursuant to the Act, 16 C.F.R.
Part 303, or as they may hereafter be amended.
II.
IT IS FURTHER ORDERED that respondent FanBuzz, Inc.,
and its successors and assigns, for five (5) years after the date of
issuance of this Order, shall maintain, and upon request make
available to the Federal Trade Commission, business records
demonstrating compliance with the terms and provisions of this
Order, including but not limited to:
A.

Copies of all mail order catalogs and mail order
promotional materials, as defined in 16 C.F.R.
§ 303.1(u), that offer textile products for direct sale to
consumers. If such mail order catalogs and mail order
promotional materials are disseminated to consumers in
electronic form, copies may also be maintained in an
electronic format, provided that it is accessible or
printable.

B.

All complaints and other communications with
consumers, or with governmental or consumer protection
organizations, that pertain to country of origin
disclosures for textile products.
III.

IT IS FURTHER ORDERED that respondent FanBuzz, Inc.,
and its successors and assigns, shall deliver a copy of this Order to
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all current and future principals, officers, directors, and managers,
and to all current and future employees, agents, and
representatives having responsibilities with respect to the subject
matter of this Order, and shall secure from each such person a
signed and dated statement acknowledging receipt of the Order.
Respondent shall deliver this Order to current personnel within
thirty (30) days after the date of service of this Order, and to
future personnel within thirty (30) days after the person assumes
such position or responsibilities.
IV.
IT IS FURTHER ORDERED that respondent FanBuzz, Inc.,
and its successors and assigns, shall notify the Commission at
least thirty (30) days prior to any change in the corporation that
may affect compliance obligations arising under this Order,
including but not limited to a dissolution, assignment, sale,
merger, or other action that would result in the emergence of a
successor corporation; the creation or dissolution of a subsidiary,
parent, or affiliate that engages in any acts or practices subject to
this order; the proposed filing of a bankruptcy petition; or a
change in the corporate name or address. Provided, however, that,
with respect to any proposed change in the corporation about
which respondent learns less than thirty (30) days prior to the date
such action is to take place, respondent shall notify the
Commission as soon as is practicable after obtaining such
knowledge. All notices required by this Part shall be sent by
certified mail to the Associate Director, Division of Enforcement,
Bureau of Consumer Protection, Federal Trade Commission,
Washington, D.C. 20580.
V.
IT IS FURTHER ORDERED that respondent FanBuzz, Inc.,
and its successors and assigns, shall, within sixty (60) days after
the date of service of this Order, and at such other times as the
Federal Trade Commission may require, file with the Commission
a report, in writing, setting forth in detail the manner and form in
which it has complied with this Order.
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VI.
This Order will terminate on November 19, 2021, or twenty
(20) years from the most recent date that the United States or the
Federal Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any
violation of the Order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:
A.

Any Part in this Order that terminates in less than twenty
(20) years;

B.

This Order’s application to any respondent that is not
named as a defendant in such complaint; and

C.

This Order if such complaint is filed after the Order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
Order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the Order will terminate according to this Part as
though the complaint had never been filed, except that the Order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.
By direction of the Commission.
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Analysis of Proposed Consent Order to Aid Public Comment
The Federal Trade Commission has accepted, subject to final
approval, an agreement to a proposed consent order from
respondent FanBuzz, Inc.
The proposed consent order has been placed on the public
record for thirty (30) days for reception of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received and will
decide whether it should withdraw from the agreement and take
other appropriate action or make final the agreement’s proposed
order.
This matter concerns practices related to the sale of textile
products by means of an Internet catalog. The Commission’s
complaint charges that respondent violated the Federal Trade
Commission Act, 15 U.S.C. § 41 et seq., and the Textile Fiber
Products Identification Act, 15 U.S.C. § 70 et seq., by failing to
disclose in its Internet catalog whether products offered for sale
were made in the United States, imported, or both.
Part I of the proposed consent order prohibits future violations
of the Textile Fiber Products Identification Act and Commission
rules and regulations, found at 16 C.F.R. Part 303, implementing
the requirements of the statute.
Part II of the proposed order requires the respondent, for five
years after the date of issuance of the Order, to maintain records
demonstrating compliance with the Order, including: (a) copies of
mail order catalogs and mail order promotional materials, as
defined in 16 C.F.R. § 303.1(u), that offer textile products for
direct sale to consumers; and (b) complaints and other
communications with consumers, government agencies, or
consumer protection organizations, pertaining to country-of-origin
disclosures for textile products.
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Part III of the proposed order requires the respondent to
distribute copies of the order to certain company officials and
employees. Part IV of the proposed order requires the respondent
to notify the Commission of any change in the corporation that
may affect compliance obligations under the order. Part V of the
proposed order requires the respondent to file one or more
compliance reports. Part VI of the proposed order is a provision
whereby the order, absent certain circumstances, terminates
twenty years from the date of issuance.
The purpose of this analysis is to facilitate public comment on
the proposed consent order. It is not intended to constitute an
official interpretation of the agreement and proposed order or to
modify in any way their terms.
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IN THE MATTER OF

AIRGAS, INC.
CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 7 OF THE CLAY TON ACT AND SEC. 5 OF
THE FEDERAL TRADE COM MISSION ACT
Docket C-4029; File No. 0010040
Complaint, December 12, 2001--Decision, December 12, 2001
This consent order addresses the acquisition by Respondent Airgas, Inc., the
only N orth A merican produ cer of nitrous o xide – a clear, odo rless gas that is
mainly used in dental and surgical procedures, as an analgesic or a weak
anesthetic – o f the Puritan B ennett Me dical G as Business fro m M allinckro dt,
Inc. The order, among other things, requires the respondent to divest a nitrous
oxide business – consisting of two nitrous oxide production plants, customer
contracts, and all related assets necessary for distribu tion and storage – to Air
Liquide, a producer of other medical gases such as medical grade oxygen and
nitrogen. The order also requires the respondent to supply Air Liquide with a
specified amount of bulk liquid nitrous oxide from its Florida nitrous oxide
production plant, in order to ensure that Air Liquide has the same volume of
nitrous o xide as the resp ond ent did before it acquired Puritan Bennett.

Participants
For the Commission: Christina R. Perez, James J. Hagarty,
Ann Malester, Joseph Eckhaus, Elizabeth A. Piotrowski, Fred C.
Martin, and Daniel P. O’Brien.
For the Respondent: Stephen Stack, Dechert.
COMPLAINT
The Federal Trade Commission ("Commission"), having
reason to believe that Respondent, Airgas, Inc. (“Airgas”), a
corporation subject to the jurisdiction of the Commission, has
acquired 100 percent of the Puritan Bennett Medical Gas Business
(“the Acquisition”) from Mallinckrodt, Inc. (“Mallinckrodt”), a
corporation subject to the jurisdiction of the Commission, in
violation of Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the Federal Trade Commission Act, as
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amended, 15 U.S.C. § 45, and it appearing to the Commission that
a proceeding in respect thereof would be in the public interest,
hereby issues its Complaint, stating its charges as follows:
I. RESPONDENT
1. Respondent Airgas is a corporation organized, existing, and
doing business under and by virtue of the laws of Delaware with
its office and principal place of business located at 259 North
Radnor-Chester Road, Suite 100, Radnor, Pennsylvania 19087.
2. Respondent is engaged in, among other things, the
production and distribution of nitrous oxide.
3. Respondent is, and at all times relevant herein has been,
engaged in commerce as "commerce" is defined in Section 1 of
the Clayton Act, as amended, 15 U.S.C. § 12, and is a corporation
whose business is in or affects commerce as "commerce" is
defined in Section 4 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 44.
II. THE ACQUIRED COMPANY
4. Mallinckrodt was a corporation organized, existing, and
doing business at the time of the Acquisition under and by virtue
of the laws of New York, with its office and principal place of
business located at 675 McDonnell Boulevard, St. Louis, Missouri
63134.
5. Puritan Bennett, a subsidiary of Mallinckrodt, was, until the
time of its acquisition by Respondent, engaged in, among other
things, the business of providing nitrous oxide and other medical
gases to a broad spectrum of consumers.
6. Mallinckrodt was at all times relevant herein engaged in
commerce as "commerce" is defined in Section 1 of the Clayton
Act, as amended, 15 U.S.C. § 12, and is a corporation whose
business is in or affects commerce as "commerce" is defined in
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Section 4 of the Federal Trade Commission Act, as amended, 15
U.S.C. § 44.
III. THE ACQUISITION
7. On January 21, 2000, Respondent Airgas acquired
substantially all of the assets of the Puritan Bennett Medical Gas
Business, including all of the assets related to its nitrous oxide
business, from Mallinckrodt for approximately $90 million.
IV. THE RELEVANT MARKET
8. For purposes of this Complaint, the relevant line of
commerce in which to analyze the effects of the Acquisition is the
production and sale of nitrous oxide.
9. For purposes of this Complaint, the United States and
Canada constitute the relevant geographic area in which to analyze
the effects of the Acquisition in the relevant line of commerce.
V. STRUCTURE OF THE MARKET
10. As a consequence of the Acquisition of the Puritan
Bennett Medical Gas Business by Airgas, the market for the
production and sale of nitrous oxide is a monopoly. At the time of
its acquisition, the Puritan Bennett Medical Gas Business was
Airgas’s only competitor in the production and sale of nitrous
oxide.
VI. BARRIERS TO ENTRY
11. Entry into the relevant market identified in Paragraphs 8
and 9 is difficult, costly and unlikely to occur in a timely manner
to deter or counteract the adverse competitive effects described in
Paragraph 12 because of, among other things, the time needed to
build a nitrous oxide production plant and delivery infrastructure
and because the expense necessary to acquire a feed source,
construct a nitrous oxide production facility, develop a
distribution and delivery infrastructure and gain customer
acceptance is quite high relative to the size of the market.
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VII. EFFECTS OF THE ACQUISITION
12. The acquisition has substantially lessened or may
substantially lessen competition and has created a monopoly in the
relevant market in violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the FTC Act, as
amended, 15 U.S.C. § 45, in the following ways, among others,
by:
(a) increasing the likelihood that customers requiring
nitrous oxide will pay higher prices;
(b) eliminating actual, direct, and substantial competition
in the relevant market between Airgas and the Puritan Bennett
Medical Gas Business, both of which had the ability and
incentive to compete on price; and
(c) increasing the likelihood of unilateral anticompetitive
effects in the relevant markets.
VIII. VIOLATIONS CHARGED
13. The Acquisition described in Paragraph 7 constitutes a
violation of Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the FTC Act, as amended, 15 U.S.C. § 45.
WHEREFORE, THE PREMISES CONSIDERED, the Federal
Trade Commission on this twelfth day of December, 2001, issues
its Complaint against said Respondent.
By the Commission.
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DECISION AND ORDER
The Federal Trade Commission (“Commission”) having
initiated an investigation of the acquisition by certain whollyowned subsidiaries of Respondent Airgas, Inc. of 100 percent of
the Puritan Bennett Medical Gas Business from Mallinckrodt,
Inc., and Respondent having been furnished thereafter with a copy
of a draft of Complaint that the Bureau of Competition proposed
to present to the Commission for its consideration and which, if
issued by the Commission, would charge Respondent with
violations of Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45; and
Respondent, its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order (“Consent Agreement”), containing an admission by
Respondent of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and
The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondent
has violated the said Acts, and that a Complaint should issue
stating its charges in that respect and having accepted the
executed Consent Agreement and placed such Consent Agreement
on the public record for a period of thirty (30) days for the receipt
and consideration of public comments, now in further conformity
with the procedure described in Commission Rule 2.34, 16 C.F.R.
§ 2.34, the Commission hereby issues its complaint, makes the
following jurisdictional findings and issues the following
Decision and Order (“Order”):
1. Respondent Airgas is a corporation organized, existing and
doing business under and by virtue of the laws of the State of
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Delaware, with its office and principal place of business located at
259 North Radnor-Chester Road, Suite 100, Radnor, Pennsylvania
19087.
2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of Respondent, and the
proceeding is in the public interest.
ORDER
1.
IT IS ORDERED that, as used in this Order, the following
definitions shall apply:
a.

“Respondent” or “Airgas” means Airgas, Inc., its
directors, officers, employees, agents, representatives,
successors, and assigns; its joint ventures, subsidiaries,
divisions, groups, and affiliates controlled by Airgas, and
the respective directors, officers, employees, agents,
representatives, successors, and assigns of each.

b.

“Mallinckrodt” means Mallinckrodt, Inc., a corporation
that was organized, existing and doing business at the time
of the Acquisition under and by virtue of the laws of New
York, with its office and principal place of business located
at 675 McDonnell Boulevard, P.O. Box 5840, St. Louis,
Missouri 63134.

c.

“Puritan Bennett Medical Gas Business” means the
assets formerly owned by Mallinckrodt, Inc. used to
manufacture, sell and distribute gases in the United States
and Canada and purchased by Airgas on January 26, 2000.

d.

“Air Liquide” means Air Liquide America Corporation, a
corporation organized, existing and doing business under
and by virtue of the laws of the state of Delaware, with its
office and principal place of business located at 2700 Post
Oak Blvd, Houston, Texas 77056. Air Liquide also
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includes all of the joint ventures, subsidiaries, divisions,
groups and affiliates controlled by Air Liquide America
Corporation.
e.

“Acquirer” means either Air Liquide or the entity
approved by the Commission to acquire the Assets To Be
Divested pursuant to Paragraph II. or Paragraph III. of this
Order, as appropriate.

f.

“Acquisition” means the acquisition by Airgas of the
Puritan Bennett Medical Gas Business from Mallinckrodt.

g.

“Assets To Be Divested” means the Donora
Manufacturing Facility and the Richmond Manufacturing
Facility.

h.

“Commission” means the Federal Trade Commission.

i.

“Contract Manufacture Nitrous Oxide” means the annual
production of Nitrous Oxide supplied pursuant to the terms
of a Divestiture Agreement by Respondent for sale to the
Acquirer.

j.

“Divestiture Agreement” means all agreements,
including any supply agreement, by and between
Respondent and the Acquirer and all exhibits and schedules
thereof, incorporated by reference into this Order and made
a part hereof as a confidential appendix, that have been
approved by the Commission.

k.

“Donora Manufacturing Facility” means all assets,
properties, business and goodwill, tangible and intangible,
located in Donora, Pennsylvania as of September 24, 2001
used to produce, sell or distribute Nitrous Oxide, including,
but not limited to:
i.

all real property interests, including rights, title and
interests in and to owned or leased property, together
with all buildings, improvements, appurtenances,
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licenses and permits;
ii.

all inventory, machinery, fixtures, equipment,
vehicles, transportation facilities, furniture, tools and
other tangible personal property, including
distribution equipment, storage containers, filling
equipment and cylinders;

iii.

all vendor lists;

iv.

all sales promotion literature and advertising
materials; provided, however, that the Acquirer may
not use or distribute any items containing the
Respondent’s name or logo;

v.

rights to research materials, inventions, trade secrets,
intellectual property, patents, technology, know-how,
management information systems, software and
software licenses sufficient to operate the Assets To
Be Divested;

vi.

all specifications, designs, drawings, processes and
quality control data;

vii.

rights to and in all contracts, including, but not limited
to, customer, dealer, distributor, supply and utility
contracts; provided, however, the Acquirer may
negotiate with the Respondent for rights to certain
other customers or other contracts, if the Acquirer
deems it necessary to be competitive;

viii. all assignable regulatory approvals;
ix.

all rights under warranties and guarantees, express or
implied;

x.

all books, records and files; and

xi.

all items of prepaid expense.
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l.

“Nitrous Oxide” means the chemical compound
comprised of two parts nitrogen and one part oxygen
(“N2O”).

m.

“Richmond Manufacturing Facility” means all assets,
properties, business and goodwill, tangible and
intangible, located in Richmond, California as of
September 24, 2001 used to produce, sell or distribute
Nitrous Oxide, including, but not limited to:
i.

all real property interests, including rights, title and
interests in and to owned or leased property, together
with all buildings, improvements, appurtenances,
licenses and permits;

ii.

all inventory, machinery, fixtures, equipment,
vehicles, transportation facilities, furniture, tools and
other tangible personal property, including
distribution equipment, storage containers, filling
equipment and cylinders;

iii.

all vendor lists;

iv.

all sales promotion literature and advertising
materials; provided, however, that the Acquirer may
not use or distribute any items containing the
Respondent’s name or logo;

v.

rights to research materials, inventions, trade secrets,
intellectual property, patents, technology, know-how,
management information systems, software and
software licenses sufficient to operate the Assets To
Be Divested;

vi.

all specifications, designs, drawings, processes and
quality control data;

722

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 132
Decision and Order

vii.

rights to and in all contracts, including, but not limited
to, customer, dealer, distributor, supply and utility
contracts; provided, however, the Acquirer may
negotiate with the Respondent for rights to certain
other customers or other contracts, if the Acquirer
deems it necessary to be competitive;

viii. all assignable regulatory approvals;
ix.

all rights under warranties and guarantees, express or
implied;

x.

all books, records and files; and

xi.

all items of prepaid expense.
2.

IT IS FURTHER ORDERED that:
a.

Respondent shall divest the Assets To Be Divested,
absolutely and in good faith, as a competitively viable, ongoing business to Air Liquide in accordance with the
Divestiture Agreement (which agreement shall not vary
from or contradict or be construed to vary from or contradict
the terms of this Order). The divestiture shall be made no
later than ten (10) days after the date the Order in this matter
becomes final. Provided, however, that if Respondent has
divested the Assets To Be Divested to Air Liquide prior to
the date this Order becomes final, and if, at the time the
Commission determines to make this Order final, the
Commission notifies Respondent that Air Liquide is not an
acceptable purchaser or that the manner of divestiture is not
acceptable, then Respondent shall immediately rescind the
transaction with Air Liquide and shall divest the Assets To
Be Divested, absolutely and in good faith, within six (6)
months from the date the Order becomes final. Respondent
shall divest the Assets To Be Divested only to an Acquirer
that receives the prior approval of the Commission and only
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in a manner that receives the prior approval of the
Commission.
b.

The purpose of the divestiture of the Assets To Be
Divested and the Divestiture Agreement is to ensure
competition in the production, distribution and sale of
Nitrous Oxide in the same manner and of the same quality
as was produced, distributed and/or sold by Respondent
prior to the Acquisition, and to remedy the lessening of
competition resulting from the Acquisition as alleged in the
Commission's Complaint.

c.

Respondent shall not, directly or indirectly, withhold or
threaten to withhold Respondent’s purchases of oxygen,
nitrogen or any other product(s) from any person on the
condition that that person also purchase Nitrous Oxide from
the Respondent.

d.

Respondent shall comply with all of the terms of the
Divestiture Agreement approved by the Commission
pursuant to which the Assets To Be Divested are divested to
the Acquirer (either Air Liquide or any other entity
approved by the Commission to acquire the Assets To Be
Divested pursuant to this Order). The Divestiture
Agreement with the Acquirer shall be deemed incorporated
by reference into this Order, and any failure by Respondent
to comply with the terms of the Divestiture Agreement shall
constitute a failure to comply with this Order.

e.

Respondent shall Contract Manufacture Nitrous Oxide
and deliver it to the Acquirer in a timely manner and under
the terms and conditions of the Divestiture Agreement, for a
period not to exceed five (5) years from the date of the
divestiture.

f.

Pending divestiture of the Assets To Be Divested,
Respondent shall take such actions as are necessary to
maintain the viability, marketability and competitiveness of
the Assets To Be Divested, and to prevent the destruction,
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removal, wasting, deterioration or impairment of any of the
Assets To Be Divested except for ordinary wear and tear.
g.

Respondent shall provide the Acquirer with a complete
list of all non-clerical, salaried employees at the Assets To
Be Divested who have been involved in the production,
distribution and/or sale of Nitrous Oxide at any time from
January 21, 2000, until the date of the Divestiture
Agreement, at the request of the Acquirer any time after the
execution of the Divestiture Agreement with the Acquirer.
Respondent shall also provide the Acquirer with a complete
list of all independent contractors involved in the
production, distribution and/or sale of Nitrous Oxide at the
Assets To Be Divested at any time from January 21, 2000,
until the date of the Divestiture Agreement. The lists shall
state each individual’s name, position or positions held from
January 21, 2000, until the date of the Divestiture
Agreement, address, telephone number, and a description of
the duties and work performed by the individual in
connection with the manufacture, distribution, and/or sale of
Nitrous Oxide. Respondent shall provide the Acquirer with
the opportunity to enter into employment contracts with
such individuals, provided that such contracts are contingent
upon the divestiture of the Assets To Be Divested.

h.

Respondent shall provide the Acquirer with an
opportunity to inspect the personnel files and other
documentation relating to individuals identified in
Paragraph II.G. of this Order to the extent permissible under
applicable laws, at the request of the Acquirer any time after
the execution of the Divestiture Agreement with the
Acquirer.
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i.

For a period of one (1) year following the date the
divestiture is accomplished, Respondent shall not, directly
or indirectly, solicit or otherwise attempt to induce any
employees to terminate their employment relationship with
the Acquirer; provided, however, it shall not be deemed to
be a violation of this provision if: (i) Respondent advertises
for employees in newspapers, trade publications or other
media not targeted specifically at the employees of the
Commission-approved Acquirer, or (ii) Respondent hires
employees who apply for employment with Respondent, as
long as such employees were not solicited by Respondent in
violation of this Paragraph.

j.

Respondent shall not enforce any confidentiality or noncompete restrictions relating to the Assets To Be Divested
that apply to any employee identified in Paragraph II.G.
who accepts employment with the Acquirer, but Respondent
may enforce all other rights thereunder relating to any other
products or services.
3.

IT IS FURTHER ORDERED that:
a.

If Respondent fails to divest, absolutely and in good faith
and with the Commission's prior approval, the Assets To Be
Divested within the time frame set forth in Paragraph II. of
this Order, the Commission may appoint a trustee to divest
the Assets To Be Divested and enter into a supply contract
for Nitrous Oxide in a manner that satisfies the requirements
of Paragraph II. of this Order.

b.

In the event that the Commission or the Attorney General
brings an action pursuant to Section 5(l) of the Federal
Trade Commission Act, 15 U.S.C. § 45(l), or any other
statute enforced by the Commission, Respondent shall
consent to the appointment of a trustee in such action.
Neither the appointment of a trustee nor a decision not to
appoint a trustee under this Paragraph shall preclude the
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Commission or the Attorney General from seeking civil
penalties or any other relief available to it, including a
court-appointed trustee, pursuant to Section 5(l) of the
Federal Trade Commission Act or any other statute enforced
by the Commission, for any failure by the Respondent to
comply with this Order.
c.

If a trustee is appointed by the Commission or a court
pursuant to Paragraph III.A. of this Order, Respondent shall
consent to the following terms and conditions regarding the
trustee's powers, duties, authority, and responsibilities:
i.

The Commission shall select the trustee, subject to the
consent of Respondent, which consent shall not be
unreasonably withheld. The trustee shall be a person
with experience and expertise in acquisitions and
divestitures. If Respondent has not opposed, in writing,
including the reasons for opposing, the selection of any
proposed trustee within ten (10) days after notice by the
staff of the Commission to Respondent of the identity of
any proposed trustee, Respondent shall be deemed to
have consented to the selection of the proposed trustee.

ii.

Subject to the prior approval of the Commission, the
trustee shall have the exclusive power and authority to
divest the Assets To Be Divested.

iii.

Within ten (10) days after appointment of the
trustee, Respondent shall execute a trust agreement
that, subject to the prior approval of the Commission
and, in the case of a court-appointed trustee, of the
court, transfers to the trustee all rights and powers
necessary to permit the trustee to effect the divestiture
required by this Order.

iv.

The trustee shall have twelve (12) months from the
date the Commission approves the trust agreement
described in Paragraph III.C.3. to accomplish the
divestiture, which shall be subject to the prior
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approval of the Commission. If, however, at the end
of the twelve-month period, the trustee has submitted
a plan of divestiture or believes that divestiture can be
achieved within a reasonable time, the divestiture
period may be extended by the Commission, or, in the
case of a court-appointed trustee, by the court;
provided, however, the Commission may extend this
period only two (2) times.
v.

The trustee shall have full and complete access to the
personnel, books, records and facilities related to the
Assets To Be Divested or to any other relevant
information, as the trustee may request. Respondent
shall develop such financial or other information as the
trustee may request and shall cooperate with the trustee.
Respondent shall take no action to interfere with or
impede the trustee's accomplishment of the divestiture.
Any delays in divestiture caused by Respondent shall
extend the time for divestiture under this Paragraph in an
amount equal to the delay, as determined by the
Commission or, for a court-appointed trustee, by the
court.

vi.

The trustee shall use his or her best efforts to
negotiate the most favorable price and terms available
in each contract that is submitted to the Commission,
subject to Respondent's absolute and unconditional
obligation to divest expeditiously at no minimum
price. The divestiture shall be made in the manner
and to an acquirer as set out in Paragraph II. of this
Order; provided, however, if the trustee receives bona
fide offers from more than one acquiring entity, and if
the Commission determines to approve more than one
such acquiring entity, the trustee shall divest to the
acquiring entity selected by Respondent from among
those approved by the Commission; provided further,
however, that Respondent shall select such entity
within five (5) business days of receiving notification
of the Commission’s approval.
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vii.

The trustee shall serve, without bond or other
security, at the cost and expense of Respondent, on
such reasonable and customary terms and conditions
as the Commission or a court may set. The trustee
shall have the authority to employ, at the cost and
expense of Respondent, such consultants, accountants,
attorneys, investment bankers, business brokers,
appraisers, and other representatives and assistants as
are necessary to carry out the trustee's duties and
responsibilities. The trustee shall account for all
monies derived from the divestiture and all expenses
incurred. After approval by the Commission and, in
the case of a court-appointed trustee, by the court, of
the account of the trustee, including fees for his or her
services, all remaining monies shall be paid at the
direction of the Respondent, and the trustee's power
shall be terminated. The trustee's compensation shall
be based at least in significant part on a commission
arrangement contingent on the trustee's divesting the
Assets To Be Divested.

viii.

Respondent shall indemnify the trustee and hold
the trustee harmless against any losses, claims,
damages, liabilities, or expenses arising out of, or in
connection with, the performance of the trustee's
duties, including all reasonable fees of counsel and
other expenses incurred in connection with the
preparation for or defense of any claim, whether or
not resulting in any liability, except to the extent that
such losses, claims, damages, liabilities, or expenses
result from misfeasance, gross negligence, willful or
wanton acts, or bad faith by the trustee.

ix.

If the trustee ceases to act or fails to act diligently,
a substitute trustee shall be appointed in the same
manner as provided in Paragraph III.A. of this Order.
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x.

The Commission or, in the case of a court-appointed
trustee, the court, may on its own initiative or at the
request of the trustee issue such additional orders or
directions as may be necessary or appropriate to
accomplish the divestiture required by this Order.

xi.

In the event that the trustee determines that he or
she is unable to divest the Assets To Be Divested in a
manner consistent with the Commission's purpose as
described in Paragraph II.B. of this Order, the trustee
may divest additional ancillary assets of Respondent
related to the Assets To Be Divested and effect such
arrangements as are necessary to satisfy the
requirements of this Order.

xii.

The trustee shall have no obligation or authority to
operate or maintain the Assets To Be Divested.

xiii.

The trustee shall report in writing to Respondent
and the Commission every sixty (60) days concerning
the trustee's efforts to accomplish the divestiture.
4.

IT IS FURTHER ORDERED that:
a.

Within thirty (30) days after the date this Order becomes
final and every sixty (60) days thereafter until Respondent
has fully complied with the provisions of Paragraphs II..A,
II.F., II.G., II.H. and III. of this Order, Respondent shall
submit to the Commission a verified written report setting
forth in detail the manner and form in which it intends to
comply, is complying, and has complied with Paragraphs
II.A, II. F., II.G., II.H. and III. of this Order. Respondent
shall include in its compliance reports, among other things
that are required from time to time, a full description of the
efforts being made to comply with Paragraphs II.A., II.F.,
II.G., II.H. and III. of the Order, including a description of
all substantive contacts or negotiations for the divestiture
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and the identity of all parties contacted. Respondent shall
include in its compliance reports copies of all written
communications to and from such parties, all internal
memoranda, and all reports and recommendations
concerning divestiture. The final compliance report
required by this Paragraph IV.A. shall include a statement
that the divestiture has been accomplished in the manner
approved by the Commission and shall include the date the
divestiture was accomplished.
b.

One (1) year from the date of divestiture of the Assets To
Be Divested and annually thereafter until the Order
terminates, Respondent shall file a verified written report to
the Commission setting forth in detail the manner in which
it has complied and is complying with this Order.
5.

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to any proposed
change in the corporate Respondent such as dissolution,
assignment, sale resulting in the emergence of a successor
corporation, or the creation or dissolution of subsidiaries or any
other change in the corporation that may affect compliance
obligations arising out of this Order.
6.
IT IS FURTHER ORDERED that for the purposes of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request with
reasonable notice to Respondent, Respondent shall permit any
duly authorized representatives of the Commission:
a.

Access, during office hours of Respondent and in the
presence of counsel, to all facilities, and access to inspect
and copy all books, ledgers, accounts, correspondence,
memoranda, and all other records and documents in the
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possession or under the control of the Respondent relating
to compliance with this Order; and
b.

Upon five (5) days' notice to Respondent and without
restraint or interference from Respondent, to interview
officers, directors, or employees of Respondent, who may
have counsel present, regarding such matters.
VII.

IT IS FURTHER ORDERED that this Order shall terminate
when all of the obligations of the Divestiture Agreement required
in Paragraph II. or Paragraph III. of this Order have been
accomplished.
By the Commission.
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[Redacted From Public Record Version]
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Analysis of Agreement Containing Consent Order to Aid
Public Comment
The Federal Trade Commission (“Commission”) has accepted,
subject to final approval, an Agreement Containing Consent Order
(“Consent Agreement”) from Airgas, Inc. (“Airgas”), which is
designed to remedy the anticompetitive effects resulting from an
acquisition by certain wholly-owned subsidiaries of Airgas of the
Puritan Bennett Medical Gas Business (“Puritan Bennett”).
Under the terms of the Consent Agreement, Airgas will be
required to divest a nitrous oxide business to Air Liquide America
Corporation (“Air Liquide”) within ten days of the date the
Commission issues the Decision and Order in this matter.
The Consent Agreement has been placed on the public record
for thirty (30) days for reception of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the Consent Agreement and the comments received,
and will decide whether it should withdraw from the Consent
Agreement or make final the Decision and Order.
On January 21, 2000, Airgas acquired Puritan Bennett from
Mallinckrodt, Inc. for approximately $90 million. The
Commission's Complaint alleges that the acquisition violated
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and
Section 5 of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45, in the market for the production and sale of nitrous
oxide in the United States and Canada (“North America”).
Nitrous oxide is a clear, odorless gas that is mainly used in
dental and surgical procedures as an analgesic or a weak
anesthetic. Because nitrous oxide elevates the patient’s pain
threshold and relieves patient anxiety, it is predominantly used by
dentists when a patient is undergoing extensive dental work or by
anesthesiologists during many surgical procedures as a
supplement to other anesthetics. According to customers of
nitrous oxide, other anesthetics and analgesics are far more
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expensive or have other detriments when compared to nitrous
oxide, and thus are not viable substitutes for nitrous oxide.
Currently, Airgas is the only producer of nitrous oxide in North
America. However, prior to its purchase by Airgas, Puritan
Bennett was also a producer and seller of nitrous oxide in North
America. As a result, before the acquisition, Puritan Bennett and
Airgas competed against each other for a wide variety of nitrous
oxide customers across the country. Therefore, Airgas’s
acquisition of Puritan Bennett effectively eliminated any
competition in the North American market for the production and
sale of nitrous oxide.
There are substantial barriers to new entry into the nitrous
oxide market. Effective new entry would require a company to
build multiple production facilities, which would take well in
excess of two years. In addition, a new entrant would have to
incur substantial investments, including the acquisition of a source
of raw material and the development of an appropriate
infrastructure to deliver bulk nitrous oxide to end-users and to
distributors for resale. In light of the fact that the nitrous oxide
market is relatively small compared to the costs that a new entrant
would have to incur, new entry is not likely to occur. Because of
the cost and difficulty of accomplishing these tasks, no new entry
into the nitrous oxide market is likely to occur within the next two
years to deter or counteract the anticompetitive effects resulting
from the transaction.
The proposed order effectively remedies the acquisition's
anticompetitive effects in the North American nitrous oxide
market by requiring Airgas to divest a nitrous oxide business,
which consists of two nitrous oxide production plants, customer
contracts, and all related assets necessary for distribution and
storage to Air Liquide. The order also requires Airgas to supply
Air Liquide with a specified amount of bulk liquid nitrous oxide
from its Florida nitrous oxide production plant in order to ensure
that Air Liquide has the same volume of nitrous oxide as Airgas
did before its acquisition of Puritan Bennett.
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Air Liquide has all of the necessary attributes to restore
competition to the relevant market. Not only does it produce
other medical gases, such as medical grade oxygen and nitrogen,
but it also already has extensive contracts with gas distributors,
which are the major customers of nitrous oxide. Indeed, many
distributors already buy a wide variety of other gases from Air
Liquide. Furthermore, Air Liquide has the financial resources to
purchase the assets and operate the business in a competitive
manner.
Pursuant to the proposed order, Airgas is required to divest
these assets to Air Liquide within ten days of the date the
Commission issues the Decision and Order in this matter. If the
divestiture to Air Liquide is not accomplished by then, Airgas
must divest these nitrous oxide assets to a Commission-approved
acquirer within six months. Should Airgas fail to do so, the
Commission may appoint a trustee to divest the business.
In order to ensure that the Commission remains informed about
the status of the Airgas nitrous oxide business pending divestiture,
and about efforts being made to accomplish the divestiture, the
Consent Agreement requires Airgas to report to the Commission
within 30 days, and every 60 days thereafter until the divestiture is
accomplished. In addition, Airgas is required to report to the
Commission every 60 days regarding its obligations to provide
transitional services and facilities management.
The purpose of this analysis is to facilitate public comment on
the Consent Agreement, and it is not intended to constitute an
official interpretation of the Consent Agreement or to modify in
any way its terms.
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IN THE MATTER OF

ESRIM VE SHEVA HOLDING CORP., ET AL.
CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5 OF THE FEDERAL TRADE COM MISSION ACT
Docket C-4030; File No. 0123116
Complaint, December 17, 2001--Decision, December 17, 2001
This consent ord er addresses advertising representations that Respo ndent Esrim
Ve S heva H olding Co rporation, sometimes do ing business as G adget U niverse
– and its chief executive officer, Respondent Alexander Elnekaveh – made
about Super FuelM AX, an automotive fuel-line magnet. The order, among
other things, prohibits the respondents from making any claim in connection
with any fuel-line magnet, or any purported fuel-saving or emission-reducing
product for use with a motor vehicle – including claims that such product
improves fuel burn, reduces fuel consumption, or reduces emissions or
pollutants; or abou t the benefits, performance, or efficac y of such product –
without possessing and relying on competent and reliable evidence, which,
when appropriate, must be competent and reliable scientific evidence,
substantiating the claim. The order also prohibits the respondents from
misrepresenting (1) that any user testimonial or endorsement of the product
reflects the actual and current opinions, findings, beliefs, or experiences of the
user, or (2) the existence, contents, validity, results, conclusions, or
interpretations of any test, study, or research.

Participants
For the Commission: Jonathan Cowen, Angela Floyd, Joni
Lupovitz, and Elaine D. Kolish
For the Respondent: Bernard Schwam.
COMPLAINT
The Federal Trade Commission, having reason to believe that
Esrim Ve Sheva Holding Corporation, sometimes doing business
as Gadget Universe, and Alexander Elnekaveh, individually and
as an officer of the corporation ("respondents"), have violated the
provisions of the Federal Trade Commission Act, and it appearing
to the Commission that this proceeding is in the public interest,
alleges:
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1a.Respondent Esrim Ve Sheva Holding Corp. is a New York
corporation with its principal office or place of business at 9408
Owensmouth Ave., Chatsworth, California 91311.
1b. Respondent Alexander Elnekaveh is an officer of the
corporate respondent. Individually or in concert with others he
formulates, directs, or controls the policies, acts, or practices of
the corporation, including the acts or practices alleged in this
complaint. His principal office or place of business is the same as
that of Esrim Ve Sheva Holding Corp.
2. Respondents have advertised, offered for sale, sold, and
distributed products to the public, including Super FuelMAX, an
automotive aftermarket fuel-line magnet device.

3. The acts and practices of respondents alleged in this complaint
have been in or affecting commerce, as "commerce" is defined in
Section 4 of the Federal Trade Commission Act.
4. Respondents have disseminated or have caused to be
disseminated advertisements for the Super FuelMAX, including
but not necessarily limited to the attached Exhibits A, B, and C.
These advertisements contain the following statements:
A. Finding the world’s most extraordinary products for you is
not my job – it’s my mission. . . . No matter where you see
our unique products, I’ve personally selected each one from
the 1000’s I discover around the globe. Here’s one the big
oil companies don’t want you to know about: Super
FuelMAXF
R on page 52 will cut your fuel costs by 27% and
reduce harmful emissions by up to 40%. . . .
Sincerely,
Alex
President, Gadget Universe
[Exhibit A (catalog ad)]
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B. FUEL BEFORE
FUEL AFTER
[graphical depiction of fuel molecules lining up in straight
columns and rows after passing through Super FuelMax]
SAVE UP TO 27% ON GAS!!
[Exhibit B (catalog ad)]
C. Fight the War Against Rising Gas Prices – Reduce Your
R,
Fuel Costs by An Amazing 27% with Super FuelMAXF
and Keep the Air Cleaner At the Same Time
I refuse to be at the mercy of OPEC! So, I searched for the
best product I could find to save money on fuel for my gasguzzling SUV. I wanted something I could install myself,
without tools, that would also guarantee to boost engine
performance. The Super FuelMAX came through with
flying colors. It clamps onto my fuel line, and two powerful
neodymium conductors use the scientific principal of
magnetic resonance to give me better fuel burn. A certified
EPA laboratory reports an amazing 27% in increased
mileage and 42% reduction in harmful pollutants. Since the
Super FuelMAX is used by trucking fleets and
transportation departments around the world, it’s exactly
what I need to reduce my fuel costs today without worrying
about how high they’ll raise oil prices in the Middle East
tomorrow.
[Exhibits B (catalog ad) and C (Internet ad)]
5. Through the means described in Paragraph 4, respondents have
represented, expressly or by implication, that, when applied to the
fuel line in a motor vehicle, Super FuelMAX:
A. causes fuel molecules to line up in straight columns and
rows;
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B. improves fuel burn through magnetic resonance;
C. reduces fuel consumption;
D. reduces fuel consumption by 27% or up to 27%;
E. reduces harmful emissions or pollutants; and
F. reduces harmful emissions or pollutants by 42% or up to
40%.
6. Through the means described in Paragraph 4, respondents have
represented, expressly or by implication, that they possessed and
relied upon a reasonable basis that substantiated the
representations set forth in Paragraph 5, at the time the
representations were made.
7. In truth and in fact, respondents did not possess and rely upon a
reasonable basis that substantiated the representations set forth in
Paragraph 5, at the time the representations were made.
Therefore, the representation set forth in Paragraph 6 was, and is,
false or misleading.
8. Through the means described in Paragraph 4, respondents have
represented, expressly or by implication, that tests performed at a
certified EPA laboratory prove that Super FuelMAX:
A. increases mileage by 27%; and
B. reduces harmful pollutants by 42%;
9. In truth and in fact, tests performed at a certified EPA
laboratory do not prove that Super FuelMAX:
A. increases mileage by 27%; and
B. reduces harmful pollutants by 42%;
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Therefore, the representations set forth in Paragraph 8 were, and
are, false or misleading.
10. Through the means described in Paragraph 4, respondents
have represented, expressly or by implication, that a testimonial
from respondent Alexander Elnekaveh appearing in the
advertisements for Super FuelMAX reflects:
A. Elnekaveh’s actual findings and experience with the
product; and
B. the typical or ordinary experience of members of the public
who use the product.
11. In truth and in fact, a testimonial from respondent
Alexander Elnekaveh appearing in the advertisements for Super
FuelMAX does not reflect:
A. Elnekaveh’s actual findings and experience with the
product; and
B. the typical or ordinary experience of members of the public
who use the product.
Therefore, the representations set forth in Paragraph 10 were, and
are, false or misleading.
12. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices, in or
affecting commerce, in violation of Section 5(a) of the Federal
Trade Commission Act.
THEREFORE, the Federal Trade Commission this seventeenth
day of December, 2001, has issued this complaint against
respondents.
By the Commission.
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DECISION AND ORDER
The Federal Trade Commission having initiated an
investigation of certain acts and practices of the respondents
named in the caption hereof, and the respondents having been
furnished thereafter with a copy of a draft complaint which the
Bureau of Consumer Protection proposed to present to the
Commission for its consideration and which, if issued by the
Commission, would charge respondents with violation of the
Federal Trade Commission Act; and
The respondents, their attorneys, and counsel for the
Commission having thereafter executed an agreement containing a
consent order, an admission by the respondents of all the
jurisdictional facts set forth in the draft complaint, a statement that
the signing of said agreement is for settlement purposes only and
does not constitute an admission by respondents that the law has
been violated as alleged in such complaint, or that the facts as
alleged in such complaint, other than jurisdictional facts, are true,
and waivers and other provisions as required by the Commission’s
Rules; and
The Commission having considered the matter and having
determined that it had reason to believe that the respondents have
violated the said Act, and that a complaint should issue stating its
charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the
public record for a period of thirty (30) days, now in further
conformity with the procedure prescribed in § 2.34 of its Rules,
the Commission hereby issues its complaint, makes the following
jurisdictional findings and enters the following order:
1a. Respondent Esrim Ve Sheva Holding Corp. is a New York
corporation with its principal office or place of business at 9408
Owensmouth Ave., Chatsworth, California 91311.
1b. Respondent Alexander Elnekaveh is an officer of the
corporate respondent. Individually or in concert with others he
formulates, directs, or controls the policies, acts, or practices of
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the corporation, including the acts or practices alleged in this
complaint. His principal office or place of business is the same as
that of Esrim Ve Sheva Holding Corp.
2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the
proceeding is in the public interest.
ORDER
DEFINITIONS
For purposes of this order, the following definitions shall
apply:
1. “Competent and reliable scientific evidence” shall mean tests,
analyses, research, studies, or other evidence based on the
expertise of professionals in the relevant area, that have been
conducted and evaluated in an objective manner by persons
qualified to do so, using procedures generally accepted in the
profession to yield accurate and reliable results.
2. Unless otherwise specified, “respondents” shall mean Esrim
Ve Sheva Holding Corporation, sometimes doing business as
Gadget Universe, its successors and assigns and its officers;
Alexander Elnekaveh, individually and as an officer of the
corporation; and each of the above’s agents, representatives, and
employees.
3. “Commerce” shall mean as defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. § 44.
I.
IT IS ORDERED that respondents, directly or through any
corporation, subsidiary, division, or other device, in connection
with the manufacturing, labeling, advertising, promotion, offering
for sale, sale, or distribution of any fuel-line magnet, or any
purported fuel-saving or emissions-reducing product for use in

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 132

749

Decision and Order

conjunction with a motor vehicle, in or affecting commerce, shall
not make any representation, in any manner, expressly or by
implication
A. about the effect of such product on fuel molecules;
B. that such product improves fuel burn;
C. that such product reduces fuel consumption;
D. that such product reduces fuel consumption by any
number, percentage, or rate;
E. that such product reduces emissions or pollutants;
F. that such product reduces emissions or pollutants by any
number, percentage, or rate; or
G. about the benefits, performance, or efficacy of such
product;
unless, at the time of making such representation, respondents
possess and rely upon competent and reliable evidence, which
when appropriate must be competent and reliable scientific
evidence, that substantiates the representation.
II.
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, or other device, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of any product in
or affecting commerce, shall not misrepresent, in any manner,
expressly or by implication, that any user testimonial or
endorsement of the product reflects the actual and current
opinions, findings, beliefs, or experiences of the user.
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III.
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, or other device, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of any product in
or affecting commerce, shall not represent, in any manner,
expressly or by implication, that the experience represented by
any user testimonial or endorsement of the product represents the
typical or ordinary experience of members of the public who use
the product, unless:
A. The representation is true and, at the time it is made,
respondents possess and rely upon competent and reliable
scientific evidence that substantiates the representation; or
B. Respondents disclose, clearly and prominently, and in
close proximity to the endorsement or testimonial, either:
1. what the generally expected results would be for users of
the product, or
2. the limited applicability of the endorser's experience to
what consumers may generally expect to achieve, that is,
that consumers should not expect to experience similar
results.
For purposes of this Part, "endorsement" shall mean as defined in
16 C.F.R. § 255.0(b).
IV.
IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, or other device, in
connection with the manufacturing, labeling, advertising,
promotion, offering for sale, sale, or distribution of any product in
or affecting commerce, shall not misrepresent, in any manner,
expressly or by implication, the existence, contents, validity,
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results, conclusions, or interpretations of any test, study, or
research.
V.
IT IS FURTHER ORDERED that respondent Esrim Ve Sheva
Holding Corp., and its successors and assigns, and respondent
Alexander Elnekaveh shall, for five (5) years after the last date of
dissemination of any representation covered by this order,
maintain and upon request make available to the Federal Trade
Commission for inspection and copying:
A. All advertisements and promotional materials containing
the representation;
B. All materials that were relied upon in disseminating the
representation; and
C. All tests, reports, studies, surveys, demonstrations, or
other evidence in their possession or control that
contradict, qualify, or call into question the representation,
or the basis relied upon for the representation, including
complaints and other communications with consumers or
with governmental or consumer protection organizations.
VI.
IT IS FURTHER ORDERED that respondent Esrim Ve Sheva
Holding Corp., and its successors and assigns, and respondent
Alexander Elnekaveh shall deliver a copy of this order to all
current and future principals, officers, directors and managers, and
to all current and future employees, agents, and representatives
having responsibilities with respect to the subject matter of this
order, and shall secure from each such person a signed and dated
statement acknowledging receipt of the order. Respondents shall
deliver this order to current personnel within thirty (30) days after
the date of service of this order, and to future personnel within
thirty (30) days after the person assumes such position or
responsibilities. Respondents shall retain the signed, dated
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statements acknowledging receipt of the order for a period of five
years and upon request make them available to the Federal Trade
Commission for inspection and copying.
VII.
IT IS FURTHER ORDERED that respondent Esrim Ve Sheva
Holding Corp., and its successors and assigns, shall notify the
Commission at least thirty (30) days prior to any change in the
corporation that may affect compliance obligations arising under
this order, including but not limited to a dissolution, assignment,
sale, merger, or other action that would result in the emergence of
a successor corporation; the creation or dissolution of a
subsidiary, parent, or affiliate that engages in any acts or practices
subject to this order; the proposed filing of a bankruptcy petition;
or a change in the corporate name or address. Provided, however,
that, with respect to any proposed change in the corporation about
which respondent learns less than thirty (30) days prior to the date
such action is to take place, respondent shall notify the
Commission as soon as is practicable after obtaining such
knowledge. All notices required by this Part shall be sent by
certified mail to the Associate Director, Division of Enforcement,
Bureau of Consumer Protection, Federal Trade Commission,
Washington, D.C. 20580.
VIII.
IT IS FURTHER ORDERED that respondent Alexander
Elnekaveh, for a period of five (5) years after the date of issuance
of this order, shall notify the Commission of the discontinuance of
his current business or employment, or of his affiliation with any
new business or employment. The notice shall include
respondent’s new business address and telephone number and a
description of the nature of the business or employment and his
duties and responsibilities. All notices required by this Part shall
be sent by certified mail to the Associate Director, Division of
Enforcement, Bureau of Consumer Protection, Federal Trade
Commission, Washington, D.C. 20580.
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IX.
IT IS FURTHER ORDERED that respondent Esrim Ve Sheva
Holding Corp., and its successors and assigns, and respondent
Alexander Elnekaveh shall, within sixty (60) days after the date of
service of this order, and at such other times as the Federal Trade
Commission may require, file with the Commission a report, in
writing, setting forth in detail the manner and form in which it has
complied with this order.
X.
This order will terminate on December 17, 2021, or twenty
(20) years from the most recent date that the United States or the
Federal Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any
violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:
A. Any Part in this order that terminates in less than twenty
(20) years;
B. This order's application to any respondent that is not
named as a defendant in such complaint; and
C. This order if such complaint is filed after the order has
terminated pursuant to this Part.
Provided, further, that if such complaint is dismissed or a federal
court rules that the respondents did not violate any provision of
the order, and the dismissal or ruling is either not appealed or
upheld on appeal, then the order will terminate according to this
Part as though the complaint had never been filed, except that the
order will not terminate between the date such complaint is filed
and the later of the deadline for appealing such dismissal or ruling
and the date such dismissal or ruling is upheld on appeal.
By the Commission.
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Analysis of Proposed Consent Order to Aid Public Comment
The Federal Trade Commission has accepted, subject to final
approval, an agreement for entry of a consent order from Esrim
Ve Sheva Holding Corp., a corporation sometimes doing business
as Gadget Universe, and its CEO, Alexander Elnekaveh,
individually and as an officer of the corporation (referred to
collectively as "respondents"). The agreement would settle a
complaint by the Federal Trade Commission that respondents
engaged in deceptive acts or practices in violation of Section 5(a)
of the Federal Trade Commission Act.
The proposed consent order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received and will
decide whether it should withdraw from the agreement or make
final the agreement's proposed order.
This matter concerns advertising representations made about
Super FuelMAX, an automotive fuel-line magnet. The
administrative complaint alleges that respondents violated the
FTC Act by disseminating advertisements that made
unsubstantiated performance claims about Super FuelMAX. The
Complaint alleges that respondents represented that Super
FuelMAX: (1) causes fuel molecules to line up in straight
columns and rows; (2) improves fuel burn through magnetic
resonance; (3) reduces fuel consumption; (4) reduces fuel
consumption by 27% or up to 27%; (5) reduces harmful emissions
or pollutants; and (6) reduces harmful emissions or pollutants by
42% or up to 40%. The Complaint further alleges that
respondents represented that they had a reasonable basis for
making these claims, but in fact did not possess competent
evidence supporting them. Additionally, the Complaint
challenges, as false, claims that tests performed at a certified U.S.
Environmental Protection Agency prove that: (a) increases
mileage by 27%; and (b) reduces harmful pollutants by 42%.
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The Complaint also alleges that respondents falsely represented
that a testimonial from respondent Alexander Elnekaveh reflected:
(a) Elnekaveh’s actual findings and experience with the product;
and (b) the typical or ordinary experience of members of the
public who use the product.
The proposed consent order contains provisions designed to
prevent respondents from engaging in similar acts and practices in
the future. Part I of the proposed consent order prohibits
respondents from making unsubstantiated claims in connection
with any fuel-line magnet or any purported fuel-saving or
emission-reducing product for use with a motor vehicle, including
claims about the effect of such product on fuel molecules and that
such product improves fuel burn; reduces fuel consumption or
reduces fuel consumption by any number, percentage, or rate;
reduces emissions or pollutants or reduces emissions or pollutants
by any number, percentage, or rate; or about the benefits,
performance, or efficacy of such product. The evidence required
to substantiate such claims must be competent and reliable
evidence, which, when appropriate, must be competent and
reliable scientific evidence.
Part II of the proposed consent order prohibits respondents
from misrepresenting that any user testimonial or endorsement of
the product reflects the actual and current opinions, findings,
beliefs, or experiences of the user.
Part III of the proposed consent order prohibits respondents
from representing that the experience represented by any user
testimonial or endorsement of the product represents the typical or
ordinary experience of members of the public who use the
product, unless the representation is true and, at the time it is
made, respondents possess and rely upon competent and reliable
scientific evidence that substantiates the representation; or
respondents disclose what the generally expected results would be
for users of the product, or that consumers should not expect to
experience similar results.
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Part IV of the proposed consent order prohibits respondents
from misrepresenting the existence, contents, validity, results,
conclusions, or interpretations of any test, study, or research.
The remainder of the proposed consent order also contains
provisions regarding record-keeping, distribution of the order,
notification of changes in corporate status, notification of changes
in employment of the individual respondent, the filing of a
compliance report, and termination of the order.
The purpose of this analysis is to facilitate public comment on
the proposed order, and it is not intended to constitute an official
interpretation of the agreement and the proposed order or to
modify their terms in any way.

